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AT 


OCTOBER  TERM,  1907. 


[1]*LE0NIDA8  M.  LAW80N,  William  J.  Har- 
vey, Edward  Balbach,  Jr.,  ei  al.,  Peti- 
tioners, 

V. 

UNITED  STATES  MINING  CX)MPANY. 

(See  S.  C.  Keporter's  ed.  1-19.) 

Federal  court  —  equitable  jnrisdictlou 
—  effect  of  state  law. 

1.  The  holder,  tli  rough  a  patent  from  the 
United  States,  of  the  legal  title  to  a  lode 
mining  claim,  in  possession,  may  maintain  a 
suit  in  enuity,  in  a  Federal  circuit  court  sit- 
ting in  Utah,  without  a  prior  adjudication 
in  an  action  at  law  of  its  legal  title,  to  quiet 
title  and  to  restrain  defendants  from  further 
mining  or  removing  ore  from  beneatli  the 
surface  of  such  claim,  in  view  of  the  provi- 
sions of  Utah  Rev.  Stat.  S  3511,  that  an  ac- 
tion may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim. 

Appeal  —  review  of  facts. 

2.  The  Federal  Supreme  Court  must  ac- 
cept the  conclusions  of  the  court  below  on 
a  question  of  fact,  unless  clearly  and  mani- 
festly wrong. 

Mines  —  apexing  Telns. 

3.  The  senior  location  takes  the  entire 
width  of  the  v«in  on  its  dip,  where  the  apex 
of  such  vein  is  partly  witkin  two  or  more 
adjacent  lode  mining  claims. 

Mines  —  oonclnslTeness  of  patent  —  sen- 
ior location. 

4.  Priority  of  entry  and  patent  does  not 


conclusively  establish  seniority  of  location, 
so  as  to  give  the  holder  of  a  lode  mining 
claim  under  such  patent  the  right  to  the  en- 
tire width  of  the  vein  on  its  dip,  where  part 
of  the  apex  of  such  vein  is  within  such  claim 
and  part  within  an  adjoining  claim. 

Evidence  —  presumption. 

6.  In  the  absence  of  the  record  of  an  ad- 
verse suit,  there  is  no  presumption  that 
subterranean  rights  under  lode  mining  loca- 
tions were  therein  conside)*ed  and  deter- 
mined. 

Mines  — validity    of    location  —  govern* 
ment  recognition. 

6.  Acceptance  by  the  government  of  lode 
mining  location  notices  given  before  the  act 
of  July  26,  186G  (14  Stat,  at  L.  251,  chap. 
262),  recognizing  the  rights  of  locators  who 
have  proceeded  in  conformity  to  local  cus- 
toms or  rules,  and  the  issue  of  fuitents  there- 
on, is  a  recognition  by  the  Land  Department 
of  the  conformity  of  the  proceedings  to  the 
local  rules  and  customs  of  the  district,  and 
such  ruling  is  not  open  to  clialiengc  by  third 
parties  claiming  rights  arising  subsequently 
to  the  notices. 

[No.  2.] 

Argued  October  11,  12,  1906.    Decided  Octo- 
ber 21,  1007. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  Circuit  Court  for 
the  District  of  Utah,  dismissing  a  bill  to 


Note. — On  the  eflTect  of  state  statutes  up- 
on Federal  equity  jurisdiction — see  notes  to 
Ldgliton  ▼.  Young,  18  L.R.A.  266;  White- 
house  y.  Jones,  12  L.R.A.(N.S.)  76;  and 
Barling  ▼.  Bank  of  British  North  America, 
1  C.  C.  A.  514. 

On  the  right  to  follow  a  vein  or  lode  on 
Hs  dip  beyond  the  surface  lines  of  the  lo- 
cation— see  notes  to  Parrot  Silver  ft  Cop- 
§S  Ii.  ed«  U.  &y  Book  52.  I 


per  Co.  V.  Heinzc,  53  L.R.A.  491,  and  T^st 
Chance  Min.  Co.  v.  Bunker  Hill  &  8.  Min. 
&  Concentrating  Co.  66  C.  C.  A.  311. 

On  the  location  of  a  mining  claim — see 
note  to  Dwinnell  v.  Dyer,  7  L.R.A.(N.S.) 
763.  See  also  notes  to  Last  Chance  Min. 
Co.  ▼.  Tyler  Min.  Co.  39  L.  ed.  U.  S.  859, 
and  Enterprise  Min.  Co.  v.  Rico-Aspen  Con- 
sol.  Min.  Co.  42  L.  ed.  U.  S.  96. 
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quiet  title  and  to  re?«train  the  removal  of 
ore  from  beneath  the  surface  of  a  lode  min- 
ing claim,  remanded  the  cause  with  in- 
structions to  enter  a  decree  in  conformity 
with  the  prayer  of  the  bill.     AfTirmed. 

See   same   case   below,   67   C.   C.   A.   687, 
134   Fed.   709. 

Statement  by  Mr.  Justice  Brewer: 
2]  •This  suit  was  commenced  in  the  circuit 
court  of  the  United  States  for  the  district 
of  Utah  by  the  United  States  Mining  Com- 
pany, claiming  to  be  the  owner  of  certain 
mining  property,  and  praying  that  its  title 
thereto  be  quieted  and  the  defendant  re- 
strained from  taking  any  ore  therefrom. 
Jurisdiction  was  founded  on  diverse  citi- 
zenship. In  an  amended  complaint,  filed 
June  2,  1902,  it  was  alleged  that  the  plain- 
tiff is  the  owner  and  in  possession  of  four 
mining  claims  known  as  the  Jordan  Ex- 
tension, the  Northern  Light,  the  Gri/zly, 
and  the  Fairview  lode  mining  claims,  the 
boundaries  of  each  being  given;  that  these 
mining  claims  are  adjacent  to  each  other  and 
to  certain  other  mining  claims,  all  owned 
and  worked  by  the  plaintiff  as  one  proper- 
ty for  mining  purposes;  that  beneath  the 
surface  of  the  claims  above  mentioned  is 
a  vein  or  lode  of  great  value;  that  the  de- 
fendants wrongfully  claim  to  own  said  vein 
or  lode  and  the  ores  and  minerals  therein 
contained ;  that  they  have,  by  means  of 
secret  underground  works,  obtained  access 
thereto  and  have  mined,  extracted,  and  re- 
moved large  quantities  of  valuable  ores 
therefrom ;  that  they  threaten  to  continue 
such  wrongful  and  unlawful  invasion  of 
the  premises,  and  to  continue  to  mine,  ex- 
tract, and  remove  ores  and  minerals;  that 
the  defendants  are  in  possession  of  a  min- 
ing claim  adjacent  to  the  four  mining  claims 
of  plaintiff,  known  as  the  Kempton  mining 
claim,  United  States  lot  255,  which  was  lo- 
cated in  the  year  1871,  and,  on  information 
and  belief,  that  the  defendants  pretend  that 
the  mineral  deposits  and  ores  under  and  be- 
neath the  surface  of  the  four  mining  claims 
above  mentioned  are  in  and  j)art  of  a  miner- 
al vein  and  lode  belonging  to  and  having 
its  apex  in  said  Kempton  mining  claim  and 
on  the  dip  of  said  alleged  vein,  which  pre- 
tense the  plaintiff  charges  to  be  contrary 
to  the  truth.  The  plaintiff  further  alleges 
that  it  is  the  owner  and  in  possession  of 
two  certain  mining  claims,  one  named  the 
Jordan  Silver  Mining  Company's  mine,  but 
usually  known  as  the  "Old  Jordan,"  located 
December  17,  1803;  the  other  the  Mountain 
Gem  Lode  and  Mining  claim  located  Au- 
gust 20,  1804,  the  boundaries  of  each  of 
[8]which  are  given;  •that  in  these  two  claims 
there  is  a  lode,  bearing  silver  and  other 
metals,  whose  apex  is  within  the  surface 
00 


boundaries;  that  the  dip  of  said  lodes  is 
toward  the  Kempton  claim  occupied  by  the 
defendants,  and  that  if  there  be  any  min- 
eral vein  or  lode  in  the  Kempton  claim  it  is 
not  one  that  has  its  apex  within  the  limits 
of  that  claim,  but  is  a  part  of  the  lodes 
apcxing  within  the  ''Old  Jordan"  and  Moun- 
tain Gem  claims.  The  relief  prayed  for  was 
a  decree  quieting  plaintiff's  title  and  re- 
straining the  defendants  from  mining  and 
removing  any  ores  or  minerals.  To  this 
amended  complaint  the  defendants  filed  a 
demurrer,  stating,  as  one  of  the  grounds 
thereof,  that  the  plaintiff  had  an  adequate 
remedy  at  law.  This  demurrer  was  over- 
ruled, and  thereupon  the  defendants  filed  an 
answer  and  subsequently  an  amended  an- 
swer, setting  forth  their  title  to  the  Kemp- 
ton mining  claim,  and  also  to  a  claim 
known  as  the  Ashland  mining  claim,  and 
alleging  that  there  are  lodes  whose  apices 
are  within  these  claims;  that  on  their  dip 
they  enter  beneath  the  surface  of  the  plain- 
tiff's claims,  and  that  it  is  upon  them  that 
defendants  have  been  mining;  that  the 
Kempton  claim  was  patented  to  their  grant- 
ors and  predecessors  in  interest  on  Febru- 
ary 23,  1875.  They  further  deny  that  the 
"Old  Jordan"  claim  was  located  on  Decem- 
ber 17,  1803,  or  patented  July  14,  1877; 
deny  that  the  Mountain  Gem  claim  was 
located  on  August  20,  1804,  or  that  a  pat- 
ent had  been  issued  on  said  alleged  location. 
They  further  aver  that  if  there  be  any  lode 
or  vein  in  either  the  "Old  Jordan"  or  the 
Mountain  Gem  claims,  that  such  lode  or 
vein  is  entirely  distinct  from  those  which 
have  their  apices  in  the  Kempton  and  Ash- 
land claims.  On  the  hearing  the  court  de- 
nied the  application  of  the  defendants  to 
set  the  case  for  trial  as  a  law  case  before 
a  jury.  At  the  same  time  it  entered  a  de- 
cree dismissing  the  plaintiff's  bill.  From 
this  decree  the  plaintiff  appealed  to  the 
circuit  court  of  appeals  (07  C.  C.  A.  587, 
134  Fed.  769),  which  reversed  the  decree 
of  dismissal,  and  remanded  the  case  with 
instructions  to  enter  a  decree  for  the  plain- 
tiff in  conformity  with  the  prayer  of  the 
bill.  Thereupon,  •on  application  of  the  de-[4] 
fendants.  the  case  was  brought  to  this  court 
on  certiorari. 

Mr.  Charles  J.  Hughes,  Jr.,  argued  the 
cause,  and,  with  Messrs.  Ogden  Hiles  and 
Charles  C.  Dey,  filed  a  brief  for  petitioners: 

In  every  case  where  there  are  conflicting 
and  overlapping  mining  lode  claims,  and  the 
owner  of  one  of  them  applies  for  a  patent 
to  his  claim,  and  the  owners  of  the  other 
conflicting  and  overlapping  claims  fail,  after 
due  notice,  to  adverse,  as  the  phrase  is,  and 
the  applicant  obtains  a  patent  for  his  claim* 
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froir.  that  fact  there  emerges  an  indisputa- 
ble presumption  that  such  claim  is  superior 
in  ri^^lit,  is  prior  in  valid  location  to  the 
nonad versing  conflicting  claim,  and  that 
siioli  claim  has  no  right,  cither  intralimital 
or  cxtralateral,  against  such  patented 
claim. 

Cwillim  V.  Donnollan,  115  U.  S.  45,  29  L. 
ed.  348,  5  Sup.  Ct.  Rep.  1110;  Lavagnino  v. 
I'hlig,  1!)8  U.  S.  443,  455,  49  L.  ed.  1119, 
25  Sup.  Ct.  Rop.  710;  Wight  v.  Dubois,  21 
Kpd.  090;  (Joldon  Reward  Min.  Co.  v.  Bux- 
ton Min.  Co.  79  Fed.  874;  Lee  v.  Stahl,  9 
Colo.  211,  11  Pac.  77:  Seymour  v.  Fisher, 
Ifi  Colo.  193,  27  Pac.  240;  Jefferson  Min. 
Co.  v.  Anrhoria-Leland  Min.  &  Mill.  Co.  32 
Colo.  181,  04  L.R.A.  925,  75  Pac.  1070; 
(rocdc  &  C.  C.  Min.  &  Mill.  Co.  v.  Uinta 
Timmd  Min.  &  Transp.  Co.  190  U.  S.  337. 
355.  49  L.  ed.  501,  511,  25  Sup.  Ct.  Rep.  260. 

Tho  doctrine  of  relation  is  not  applicable. 

Eureka  Consol.  Min.  Co.  v.  Richmond 
Consol.  Min.  Co.  4  Sawy.  302,  9  ^lorrison, 
Min.  Rep.  592,  Fed.  Cas.  No.  4,548;  Mor- 
rison, Mining  Rights,  12th  cd.  128;  Evans 
V.  Durango  Land  &  Coal  Co.  25  C.  C.  A. 
53-2,  49  U.  S.  App.  320,  80  Fed.  433;  Gibson 
r.  Chouteau,  13  Wall.  100,  20  L.  ed.  530; 
NVxUiall  v.  Sanger,  92  U.  S.  766,  23  L.  ed. 
770:  Rodfield  v.  Parks,  132  U.  S.  249,  33 
I..  <d.  331.  10  Sup.  Ct.  Rep.  83;  Hussman  v. 
Diirliaim,  105  U.  S.  148,  41  L.  ed.  605,  17 
Sii|>.  Ct.  Rep.  253;  Small  v.  WestchcKtcr  F. 
Ins,  Co.  51  Fed.  795;  Hawkins  v.  Harlan, 
08  Cal.  238,  9  Pac.  108;  Grant  v.  Iowa  R. 
Und  Co.  54  Iowa,  677,  7  N.  W.  113;  Ellis 
V.  Pomeroy  Improv.  Co.  1  Wash.  576,  21 
Pac.  27. 

A  location  certificate  is  in  itself  only 
prima  facie  evidence  of  its  own  existence  and 
filing. 

Uinta  Tunnel  Min.  &  Transp.  Co.  v.  Creede 
&  C.  C.  Min.  &  Mill.  Co.  57  C.  C.  A.  200, 
119  Fed.  109;  Sullivan  v.  Hense,  2  Colo. 
429;  Consolidated  Republican  Mountain 
Min.  Co.  v.  J^banon  Min.  Co.  9  Colo.  344, 
12  Pac.  212;  Becker  v.  Pugh.  9  Colo.  592,  13 
Par.  900;  Mcvdenbauer  v.  Stevens,  78  Fed. 
787;  2  Jones,  Ev.  §  521;  Campbell  v.  Ran- 
kin, no  U.  S.  261,  25  L.  ed.  435;  Jantzon  v. 
Arizona  Copper  Co.  3  Ariz.  6,  20  Pac.  93; 
Pcillard  V.  Shively,  5  Colo.  309;  1  Lindley, 
Minos  2d  ed.  »J|'391,  392;  Roberts  v.  Wil- 
son, 1  irtah,  292;  Harvey  v.  Ryan,  42  Cal. 
020;  Moxon  v.  Wilkinson,  2  Mont.  421; 
fJolden  Fleece  Gold  &  S.  Min.  Co.  v.  Cable 
Consol.  Gold  &,  S.  Min.  Co.  12  Xev.  312: 
Strepev  v.  Stark,  7  Colo.  014,  5  Pac.  Ill; 
Flick  V.  Gold  Hill  &  L.  M.  Min.  Co.  8  Mont. 
2l)«,  20  Pac.  807. 

The  si-nior  K«'nipton  and  Ashland  patents 
cimihi^ivcly  provr  and  determine  the  prior- 
it  v  of  discovorv  and  location  of  these  claims 
uvvr  all  overlapping  and  conflicting  claims,' 
52  L.  ed. 


and  specifically  the  Jordan  and  Mountain 
Gem  claims. 

2  Lindley,  Mines,  2d  ed.  §  783;  LmI 
Chance  Min.  Co.  v.  Tyler  Min.  Co.  157  U. 
S.  683,  30  L.  ed.  859,  15  Sup.  Ct.  Rep.  733; 
Bunker  Hill  &  S.  Min.  k  Concentrating  Go. 
V.  Empire  State-Idaho  Min.  &  Developing 
Co.  48  C.  C.  A.  665,  109  Fed.  538,  52  0. 
C.  A.  222,  114  Fed.  420,  421;  Creede  ft  a 
C.  Min.  &  Mill.  Co.  v.  Uinta  Tunnel  Min* 
&  Transp.  Co.  196  U.  S.  337-355,  40  L.  ed. 
501-511,  25  Sup.  Ct.  Rep.  266;  Jefferson 
Min.  Co.  V.  Anchoria-Jjeland  Min.  &  Mill. 
Co.  32  Colo.  182,  64  L.R.A.  925,  75  Pae. 
1070. 

That  the  issuance  of  a  patent  to  a  mining 
lode  claim  conclusively  establishes  the  prior* 
ity  of  the  location  of  that  claim  over  an 
overlapping  or  conflicting  claim  is  a  corol- 
lary of  the  proposition  affirmed  by  this 
court,  that,  when  a  patent  is  issued  to  a 
lode  claim,  there  arises  an  indisputable  pre- 
sumption that  no  conflict  claims  exist. 

Lavagnino  v.  Uhlig,  198  U.  S.  443,  445,  49 
L.  ed.  1119,  1121,  25  Sup.  Ct.  Rep.  716. 

The  notice  required  of  application  for  pa^ 
cnt  is  certainly  sufficient  process  to  be  tha 
foundation  for  a  conclusive  adjudication. 

Wight  v.  Dubois,  21  Fed.  696. 

Therefore,  when  the  patent  is  issued,  every 
party  who  may  once  have  had  an  adverse 
or  conflicting  claim  is  concluded  thereby. 

Creede  ft  C.  C.  Min.  ft  Mill.  Co.  y.  Uinta 
Tunnel  Min.  ft  Transp.  Co.  supra. 

Whether  the  patent  is  issued  under  |  2325 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  1429),  without  adverse  claim  filed, 
or  under  fl  2326,  after  adverse  claim  hae 
been  filed,  and  the  matter  adjudicated  in 
court,  the  effect  after  adjudication  is  the 
same. 

Jefferson  Min.  Co.  Anchoria-Leland  Min. 
ft  Mill.  Co.  supra. 

The  surface  ground  and  the  lode  are  not 
independent  grants.  It  is  not  the  purpose 
of  the  act  to  grant  surface  ground  without 
a  discovered  lode.  The  lode  is  the  principal 
thing  and  the  surface  ground  is  incident 
thereto.  In  conveying  a  segment  of  the 
earth  located  under  the  provisions  of  tho 
act,  it  is  the  intention  of  Congress  to  con* 
vey  a  mine  contained  within  that  segmenti 
as  the  substance  of  the  g^ant. 

Wolfley  V.  Lebanon  Min.  Co.  4  Colo.  116, 
13  Morrison,  Min.  Rep.  282;  Morrison,  Min- 
ing Rights,  12th  ed.  144. 

A  patent  is  conclusive  evidence  as  to  the 
limits  of  a  location,  and  it  cannot  be  ae- 
sailod  by  showing  that  its  actual  boundaries 
were  different  from  those  described  in  the 
patent. 

2  Lindley,  Mines,  2d  ed.  p.  1389,  S  778j 
Waterloo  Min.  Co.  v.  Doe,  56  Fed.  686. 

The  cunt'lu'ivcnen  oi  lYift  'Kj^m\\ATk  «Ail 
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ABhland  patents  of  February  23d,  and  Sep- 
tember 27th,  1875,  against  these  conflict 
daims,  which  are  now  asserted  by  the  owner 
of  the  Jordan  and  Mountain  Gem  claims,  is 
further  confirmed  by  the  exceptions  in  the 
Jordan  and  Gem  patents  before  set  forth. 
These  exceptions  are  of  the  part  of  the  lode 
within  the  conflict  area,  and  of  the  extra- 
lateral  rights  incident  thereto.  They  are 
good  exceptions,  because  thereby  it  is  cer- 
tainly made  known  what  is  conveyed  by  the 
patents,  and  what  not.  Each  of  them  ful- 
fils all  the  conditions  and  rules  by  which  a 
good  exception  is  verified  and  proved,  be- 
cause: (a)  It  is  in  apt  words,  (b)  The 
thing  excepted  is  a  part  of  the  thing  pre- 
viously granted,  (c)  It  is  of  a  part  only 
of  the  things  previously  granted;  and  not 
of  any  other  thing,  (d)  It  is  of  a  thing 
which  is  separable  from  the  thing  granted; 
and  not  an  inseparable  interest  or  incident, 
(e)  It  is  such  a  thing  as  that  the  party 
who  accepts  may  retain  it.  (f)  It  is  of  a 
particular  thing  out  of  a  general  one;  not 
a  particular  thing  out  of  a  particular  one. 
(g)  The  thing  excepted  is  certainly  de- 
scribed and  set  down. 

4  Cruise's  Dig.  271. 

Party  relying, on  deed  containing  excep- 
tion must  plead  himself  without  the  excep- 
tion. 

Maxwell  Land  Grant  Co.  v.  Dawson,  151 
U.  S.  586-604,  38  L.  ed.  279-285,  14  Sup. 
Ct.  Rep.  458. 

The  exceptions  in  the  Jordan  and  Gem 
patents  must  effectually  exclude  the  pre- 
tensions of  the  respondent,  there  being  no 
exception  in  the  Kempton  and  Ashland  pat- 
ents, in  favor  of  either  the  Jordan  or  Gem 
alleged  senior  locations.  Such  seniority  of 
location,  if  it  ever  existed  at  all,  must  be 
deemed  to  have  been  waived  or  relinquished. 

Argentine  Min.  Co.  v.  Terribly  Min.  Co. 
122  U.  S.  478^86,  30  L.  ed.  1140-1142,  7 
Sup.  Ct.  Rep.  1350;  2  landley.  Mines,  2d 
ed.  I  782. 

A  specific  finding  of  fact  is  not  required 
to  be  made  in  a  decree  dismissing  a  bill. 
While  in  many  cases  specific  findings  of  fact 
are  desirable  as  the  bases  of  provisions  in 
the  decree,  where  the  judgment  is  for  the 
complainant,  the  general  practice  is  to  enter 
a  decree  of  dismissal  in  the  form  adopted  in 
this  case,  where,  upon  the  merits,  the  finding 
is  for  the  defendant. 

2  Beach,  Modem  Law  of  Eq.  Pr.  S  806; 
Whiting  V.  Bank  of  United  States,  13  Pet. 
6-14,  10  L.  ed.  33-37;  Craig  v.  Missouri,  4 
Pet.  410-426,  7  L.  ed.  903-008;  Baker  v. 
Cummings,  181  U.  S.  117-125,  45  L.  ed. 
776-780,  21  Sup.  Ct.  Rep.  578;  National 
Foundry  k  Pipe  Works  v.  Oconto  Water 
Supply  Co.  183  U.  S.  216,  234,  46  L.  ed. 
157,  169,  22  Sup.  Ct  Rtp.  111. 
•• 


The  circuit  court  of  appeals  was  bound 
to  accept  the  determination  of  the  circuit 
court,  under  the  circumstances  in  this  case. 

Snider  v.  Dobson,  21  C.  C.  A.  76,  40  U. 
S.  App.  Ill,  74  Fed.  758;  Stuart  v.  Hayden, 
18  C.  C.  A.  618,  36  U.  8.  App.  462,  72  Fed. 
408;  Warren  v.  Burt,  7  C.  C.  A.  105,  12 
U.  S.  App.  591,  58  Fed.  106;  Paxson  v. 
Brown,  10  C.  C.  A.  135,  27  U.  S.  App.  49,  61 
Fed.  883;  McKinley  v.  WiUiams,  20  C.  a 
A.  312,  36  U.  S.  App.  749,  74  Fed.  102; 
Thallmann  v.  Thomas,  49  C.  C.  A.  317,  111 
Fed.  283;  Tilghman  v.  Proctor,  125  U.  & 
136,  31  L.  ed.  664,  8  Sup.  Ct.  Rep.  894} 
Davis  V.  Schwartz,  155  U.  S.  631,  39  L. 
ed.  289,  15  Sup.  Ct.  Rep.  237;  Alviso  T. 
United  SUtes,  8  Wall.  337,  19  L.  ed.  305; 
Harrell  v.  Beall,  17  Wall.  590,  21  L.  ed. 
692;  Levis  v.  Kengla,  169  U.  S.  234,  42  L. 
ed.  728,  18  Sup.  Ct.  Rep.  309;  Lytic  v.  Ar- 
kansas, 22  How.  193,  16  L.  ed.  306;  Parker 
V.  Phetteplace,  1  Wall.  684,  17  L.  ed.  675; 
Tobey  v.  Leonard,  2  Wall.  430,  17  L.  ed. 
842;  Albright  v.  Emery,  109  U.  S.  651,  27 
L.  ed.  1064,  3  Sup.  Ct.  Rep.  426;  Hewitt  v. 
Campbell,  109  U.  S.  103,  27  L.  ed.  871,  8 
Sup.  Ct  Rep.  68;  United  States  Trust  Co. 
V.  Mercantile  Trust  Co.  31  C.  C.  A.  427,  59 
U.  S.  App.  330,  88  Fed.  152;  Metropolitan 
Nat  Bank  v.  Rogers,  3  C.  C.  A.  666,  3  U. 
S.  App.  406,  53  Fed.  778;  Moline  Plow  Co. 
V.  Carson,  18  C.  C.  A.  606,  36  U.  S.  App. 
449,  72  Fed.  388;  Colorado  Fuel  ft  Iron 
Co.  V.  Pryor,  25  Colo.  551,  57  Pac.  51; 
Hazeltine  v.  Brockway,  26  Colo.  297,  57 
Pac.  1077;  Springer  v.  Chicago  Real  Es- 
tate Loan  ft  T.  Co.  202  HI.  27,  66  X.  E. 
850;  Hardy  v.  Dyras,  203  HI.  215,  67  N. 
E.  852;  Boddie  v.  Brewer  ft  H.  Brewing 
Co.  204  111.  353,  68  N.  E.  394;  Bouton  t. 
Cameron,  205  111.  69,  68  N.  E.  800;  Shea  t. 
Teufert,  207  111.  225,  69  N.  E.  872;  Luria 
V.  Sabath,  208  lU.  407,  70  N.  E.  323; 
Polarek  v.  Gordon,  102  111.  App.  358;  Koch- 
man  V.  O'Neill,  102  111.  App.  475. 

The  limestone  belt  does  not  constitute  a 
mineral-bearing  lode.  It  is  not  a  lode  in 
fact,  within  the  provisions  of  the  United 
States  statute,  or  within  any  reasonable  con- 
struction which  can  be  placed  thereon.  The 
ore  bodies  in  conflict  are  not  portions  of  the 
alleged  broad  lode,  but  are  ore  bodies  which 
are  parts  of  the  Ashland  fissure  and  Kemp- 
ton  bedded  vein,  having  their  apexes  within 
the  Ashland  and  Kempton  claims. 

Hyman  v.  Wheeler,  29  Fed.  347 ;  Mt.  Dia- 
blo Mill  ft  Ifin.  Co.  V.  Callison,  5  Sawy.  439, 
Fed.  Cas.  No.  9,886;  Doe  v.  Waterloo  Min. 
Co.  54  Fed.  935;  Iron  Silver  Min.  Co.  t. 
Cheesman,  116  U.  S.  529,  29  L.  ed.  712,  6 
Sup.  Ct.  Rep.  481;  Cheesman  v.  Shreeve, 
40  Fed.  787 ;  Golden  v.  Murphy,  27  Nev.  370, 
75  Pac  625,  76  Pac.  29;  North  Noonday 
Mia.  Co.  T.  Orient  Min.  Co.  6  Sawy.  299;  1 
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Fed.  522 ;  Wheeler  ▼.  Smith,  5  Wash.  704,  32 
Pac  784;  Long  t.  Isaksen,  23  Land  Dec. 
357;  Wheeler  t.  Smith,  23  Land  Dec.  399; 
Ormnd  Central  Min.  Co.  v.  Mammoth  Min. 
Co.  29  Utah,  490,  83  Pac.  676;  11  American 
Encyclopedia,  560;  Economical  Geology, 
Bingham  Mining  District,  1905,  No.  38,  Pro- 
fessional Paper,  pp.  242,  243;  Le  Conte,  Ele- 
ments of  Geology,  p.  257 ;  Kemp,  Ore  Depos- 
its of  United  States  ft  Canada,  pp.  44,  45; 
Smmons  ft  Hayes,  United  States  Geological 
Sury^  (1904),  p.  238;  Boutwell,  Economic 
Qeology  of  Bingham  Mining  District  (1905), 
p.  251. 

In  order  for  a  party  in  possession  to  main- 
tain a  bill  of  peaoe,  for  the  purpose  of  quiet- 
ing his  title  to  land  against  a*  single  ad- 
?erae  claimant  ineflTectually  seeking  to  es- 
tablish a  legal  title  by  repeated  actions  of 
ejectment,  it  is  necessary  for  the  bill  to  aver 
that  complainant's  title  has  been  estab- 
lished at  law;  and  where  it  appears  from 
the  bill  that  an  action  at  law  involving  the 
mme  questions  has  been  commenced,  but  has 
not  been  tried^  it  is  a  fatal  defect. 

Boston  ft  M.  Consol.  Copper  ft  S.  Min. 
Go.  y.  Montana  Ore  Purchasing  Co.  188  U. 
8.  632-4M1,  47  L.  ed.  62&-632,  23  Sup.  Ct. 
Rep.  434;  1  Dan.  Ch.  PI.  ft  Pr.  Perkins,  3d 
Am.  ed.  573;  Pom.  Eq.  Jur.  SS  177,  248,  253; 
Adams,  Eq.  331;  Bainbridge,  Mines,  505; 
Irwin  T.  Davidson,  38  N.  C.  (3  Ired.  Eq.) 

sn. 

In  mining  cases,  where  irreparable  mis- 
chief is  being  done  or  threatened,  going  to 
the  destruction  of  the  substance  of  the  es- 
tate, such  as  the  extracting  of  ores  from  a 
mine,  and  the  legal  title  is  in  dispute,  the 
modem  practice  is  to  require  an  action  at 
law  to  be  brought  to  try  the  legal  title,  and 
then  to  allow  an  ancillary  action  on  the 
equity  side  of  the  court,  in  aid  of  the  ac- 
tion at  law,  and  for  an  injunction  to  pre- 
serve the  property,  pending  the  legal  pro- 
ceedings for  the  determination  of  the  title. 

Earhardt  v.  Boaro,  113  U.  S.  537,  538; 
28  L.  ed.  1116,  1117,  6  Sup.  Ct.  Rep.  565; 
Stevens  v.  Williams,  5  Morrison,  Min.  Rep. 
453;  Morrison,  Mining  Rights,  12th  ed.  334, 
S35. 

In  the  case  stated  in  the  pleadings  there 
is  nothing  like  a  ground  of  equitable  juris- 
diction in  respect  to  the  title  to  the  estate. 
All  the  matters  set  up  affecting  that  title 
are  of  legal  cognizance,  in  which  the  parties 
have  a  constitutional  right  to  a  trial  by 
Jury. 

Hipp  ▼.  Babin,  19  How.  271,  16  L.  ed.  633; 
Lewis  V.  Cocks,  23  Wall.  466,  23  L.  ed.  70. 

Of  course,  all  that  has  been  said  is  with 
reference  to  cases  in  which  a  judgment  at 
law  respecting  the  title  has  not  been  ob- 
tained. Where  the  title  has  been  settled. 
•S  Ii.  ed. 


the  court  will  not  hesitate,  on  a  proper 
showing,  to  protect  the  legal  estate. 

Stevens  v.  Williams,  supra. 

Actions  to  quiet  title,  or  to  determine  ad- 
verse claims  under  S  3511^  Utah  Revised 
Statutes  of  1898,  may  be  of  a  legal  or  equi* 
table  character,  depending  upon  the  pick- 
ings; but  where  there  are  both  equitable 
issues  and  issues  of  fact  in  the  case,  the 
court  should  first  determine  the  equitable 
issue,  and  then  submit  the  issues  of  fact  to 
a  jury  upon  proper  instruction;  and  a  fail- 
ure to  do  so  constitutes  reversible  error. 

Park  V.  Wilkinson,  21  Utah,  285,  81  Am. 
St.  Rep.  693,  60  Pac.  945. 

The  only  ground  of  equity  jurisdiction  as- 
serted by  this  bill  is  the  right  to  an  in- 
junction ;  and  that  is  no  part  of  the  original 
or  concurrent  equity  jurisdiction  of  the 
court,  but  a  part  of  its  auxiliary  jurisdic- 
tion merely. 

1  Pom.  Eq.  Jur.  S  177,  p.  211. 

Whenever,  in  a  suit  to  quiet  title  to  land, 
the  legal  title  is  disputed,  and  becomes  an 
issue,  the  court  will  require  that  question 
to  be  tried  by  a  jury,  by  appropriate  plead- 
ings and  proceedings  in  that  suit,  as  in  a 
trial  at  law. 

Curtis  V.  Sutter,  15  Cal.  260;  Donahue  ▼. 
Mcister,  88  Cal.  124,  22  Am.  St.  Rep.  283, 
25  Pac.  1096;  Newman  v.  Duane,  89  Cal. 
598,  27  Pac.  66. 

This  is  nominally  a  suit  in  equity,  but 
actually  an  action  at  common  law,  within 
the  meaning  of  the  7th  Amendment  to  the 
Constitution. 

Parsons  v.  Bedford,  3  Pet.  433,  446,  447, 
7  L.  ed.  732,  736,  737;  Fenn  v.  Holme,  21 
How.  481,  16  L.  ed.  198;  Root  v.  Lake  Shore 
ft  M.  S.  R.  Co.  105  U.  S.  207,  26  L.  ed.  981. 

All  other  questions  apart,  the  court  be- 
low ought  to  have  dismissed  this  bill  sua 
aponte,  according  to  the  rule  established  by 
this  court  in  numerous  decisions. 

Hipp  V.  Babin,  19  How.  271,  278,  15  L. 
ed.  633,  635;  Parker  v.  Winnipiseogee  Lake 
Cotton  ft  Woollen  Co.  2  Black,  545,  550,  17 
L.  ed.  333,  336;  Lewis  v.  Cocks,  23  Wall. 
466,  470,  23  L.  ed.  70,  71;  Killian  v.  Eb- 
binghaus,  110  U.  S.  568,  573,  28  L.  ed.  246, 
248,  4  Sup.  Ct.  Rep.  232;  Grand  Chute  ▼. 
Winpgar,  15  Wall.  375,  21  L.  ed.  175;  Allen 
V.  Pullman's  Palace  Car  Co.  139  U.  S.  658, 
662,  35  L.  ed.  303,  305,  11  Sup.  Ct.  Rep. 
682. 

A  plaintiff  who  comes  into  court  assert- 
ing that  he  is  the  owner  of  property  to 
which  others  present  claims,  and  asks  to 
have  his  title  quieted,  must,  as  the  very 
foundation  of  a  decree  in  his  behalf,  prove 
that  he  does  own  it,  and  may  succeed  only 
upon  the  establishment  of  that  title;  and 
I  cannot  do  so  upon  the  weakness  of  the  de- 
I  fondant's  title  or  the  failure  of  the  defend- 
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ant  to  allege  and  alBnnatively  establish  that  proceedings  as  will  enable  this  to  be  accom- 

he  has  a  better  right  to  the  premises,  title  to  plishcd. 

which  is  sought  to  be  quieted,  than  thr  Humphreys  v.  Switzer»  11  La.  Ann.  320. 
plaintiff.  Courts  have,  in  actions  of  ejectment,  re- 
White,  Mines  &  Mining  Remedies,  S  639;  stored  possession,  not  merely  of  empty 
Dick  T.  Foraker,  155  U.  S.  414,  39  L.  ed.  stopes,  but  of  the  body  of  ore  in  lodes.  The 
205,  15  Sup.  Ct.  Rep.  124;  17  Enc.  PI.  &  Pr.  suit  in  ejectment  will  not  merely  determine 
pp.  300,  301,  350,  761;  Glos  v.  Goodrich,  who  has  a  right  to  the  possession  of  the 
175  111.  20,  51  N.  E.  643;  Winter  v.  McMil-  empty  chamber,  but  will  determine  who  has 
Ian,  87  Cal.  256,  22  Am.  St.  Rep.  243,  25  a  riprht  to  the  title  and  possession  of  the 
Pac.  407;  Watts  v.  Lindsey,  7  Wheat.  15S,  lo<le  itself  beneath  certain  surface  boundariezi 
5  L.  ed.  423.  within  certain  defined  extensions  of  planes 
The  presumption,  from  the  mere  owner-  through  the  end  lines  of  claims,  where  the 
ship  of  the  surface,  that  the  ore  beneath  ownership  depends  upon  the  apex, 
it  is  the  property  of  the  owner  thereof,  Iron  Silver  Min.  Co.  v.  Elgin  Min.  ft 
either  upon  the  common-law  presumption,  or  Smelting  Co.  118  U.  S.  196,  30  L.  ed.  98,  6 
the  presumption  that  it  has  its  apex  within  Sup.  Ct.  Rep.  1177;  Argentine  Min.  Co.  v. 
the  claim,  is  but  prima  facie  in  its  nature.  Terrible  Min.  Co.  122  U.  S.  478.  30  L.  ed. 
and  disappears  whenever  the  evidence  dis-  1140,7  Sup.  Ct.  Rep.  1356;  Last  ChnnceMin. 
closes  that  the  apex  of  the  ore  beneath  the  Co.  v.  Tyler  Min.  Co.  157  U.  S.  683,  39  L. 
surface  is  outside  of  the  surface.  ed.  859,  15  Sup.  Ct.  Rep.  733;  Reynolds  v. 
Roxanna  Gold  Min.  ft  Tunneling  Co.  v.  Iron  Silver  Min.  Co.  116  U.  S.  687,  29  L.  ed. 
Cone,  100  Fed.  168;  Jones  v.  Prospect  Moun-  774,  6  Sup.  Ct.  Rep.  601 ;  Hyman  v.  Wheeler, 
tain  Tunnel  Co.  21  Nev.  339,  31  Pac.  642;  29  Fed.  347. 

Montana  Co    y.  Clark,  42  Fed    626 ;   Iron  ^^^    William    H.    Dickson    argued    the 

Silver  Mm.  Co  v.  Cheesman,  116  U   S.  533,  ^^^^3^  ^„j   ^.^^  ^^^^^  ^           Sutherland. 

29  L.  ed.  713,  6  Sup.  Ct.  Rep.  481;  Reynolds  ^    ^   ^^y^^^  ^    ^   E„.     j      ^   ^,    ^^jj 

T*  ^!;'''l.^''?o  ^*"^^«   ^^L^'?'  ^^l\  *nd  Waldemar  Van  Cott,  filed  a  brief  for 

L.  ed.  774,  3  Sup.  Ct.  Rep.  601;  Iron  Silver  respondent- 

?^l";,^o  L.^i-%*  !*„n?^'l„*c^-  ^?'J^'  One  who  is  shown  to  be  the  owner,  and  in 

643     kdnemann  v  '^eard    62  T  Y    45^  P^'«^^«^^"  ""'  ^  '"'"'"^'  ^>*'™  "  presumptive- 

643;  Hememann  v.  Heard,  62  N.  Y.  453;  ,y  ^j^^  ^^^.^^^   .„  ^^^^  possession,  and  entitled 

Heilman  v.  Lazarus,  90  N.  Y.  673;  Clark  v.  ^^   ^1,^  possession,  of  all   ores,   etc.,   found 

Hills,  67  Tex.  149,  2  S.  W.  356.  within    the    exterior    boundaries    of    such 

The  crossing  of  lodes  is  a  well-recognized  claim,  extended  downward  verticallv. 
feature  of  mining  districts,  and  for  years,  1  Lindlev,  Mines,  2d  ed.  S  551*;  Parrot 
in  Colorado  especially,  it  was  held  that,  not-  gjiver  ft  Copper  Co.  v.  Heinzc,  25  Mont. 
withsUnding  the  intimate  relations  existing  139^  53  j^.p.A.  491,  87  Am.  St.  Rep.  386,  64 
between  them  as  a  result  of  their  crossing,  pac.  ,320;  Doe  v.  Waterloo  Min.  Co.  54  Fed. 
they  were  so  legally  separated  that  a  loca-  935.  iron  Silver  Min.  Co.  v.  Elgin  Min.  ft 
tion  upon  one  did  not  include  the  other  to  Smelting  Co.  118  U.  S.  196,  30  L.  ed.  98,  6 
the  extent  iU  apex  was  within  the  first-  Sup.  ft.  Rep.  1177;  King  v.  Amy  ft  S.  Con- 
located  claim's  boundaries.  This  was  the  sol.  Min.  Co.  152  U.  S.  222,  38L.  ed.  419, 
so-called  cross- lode  doctrine.  14   Sup.   Ct.   Rep.   510;    St.  Louis   Min.   ft 

Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Mill.  Co.  v.  Montana  Min.  (  o.  04  L.R.A.  207, 

Co.  182  U.  S.  499,  45  L.  ed.  1200,  21  Sup.  51  c.  C.  A.  530,  113  Fed.  902. 

Ct.  Rep.  885.  The   bnrd«'n   of  pn>of   is   upon   him   who 

Upon  appeal,  grounds  may  be  urged,  even  seeks  to  go  beyond  his  vertical   boundaries 

for   reversing  a  judgment,  which  were  not  and  enter  upon  ore  bodies  beneath  the  sur- 

called  to  the  attention  of  the  trial  court,  and  face  of  his  neighbor's  territory,  to  satisfy 

this  will  especially  be  done  where  the  ob-  the  court  that  he  not  only  has  an  apex  of 

jections  will  prevent  the  accomplishment  of  a  vein   within   his   territory,  which,   in   its 

injustice,  and  tend  to  secure  a  righteous  re-  course  downward,  extends  to  and   includes 

suit.  the    ores    so    found    under    his    neighbor's 

Watts  v.  Waddle,  6  Pet.  389,  402,  8  L.  ed.  claims,  but  also  to  establish,  by  a  preix>n- 

437,  442;   Woodward  v.  Bullock,  27   N.  J.  derance  of  the  evidence,  that  his  claim  is  so 

E(].  507.  laid  upon  such  apex  or  outcrop  as  to  en- 

In  equity  cases  the  whole  case  is  before  title    him    to   extralateral    rights,    such    as 

the  appellate  court,  to  do  justice  upon  that  would  carry  him  to  the  point  in  dispute. 

case  upon  the  law  and  the  facts  which  it  Consolidated  Wyoming  Gold   Min.  Co.  v. 

discloses;    and   where   the   record   does  not  Champion   Min.   Co.   63   Fed.   550;    Carson 

contain  enough  to  enable  the  court  to  in-  City  Gold  ft  S.  Min.  Co.  v.  North  Star  Min. 

telligently    ascertain    and    determine    these  Co.  28  C.  C.  A.  333,  48  U.  S.  App.  724,  83 

rights,  then  to  make  such  orders  for  further  Fed.  6G3;  Del  Monte  Min.  ft  Mill.  Co.  y. 
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U>t  Chance  Hln.  A  Hill.  Co.  171  T.  fi.  06. 
43  L.  ed.  72,  18  Sup.  Ct.  Rep.  805;  Lead 
Tille  Min.  Co.  t,  FiUgerald,  Ted.  Cai.  No. 
8.158;  Cheetman  v.  Slircve,  37  Fed.  38;  2 
Lindley,  Minei,  (  866,  p.  1595. 

Where  the  owner  ol  land  in  in  the  posses- 
■ioD  thereof,  and  one  out  of  posspssion  as- 
vrts  an  adverse  claim  or  intiTPst  tliovein, 
the  owner,  under  the  laws  of  the  stato  of 
Utah,  ia  not  required  to  wait  until  hiH  title 
has  been  settled  by  an  action  at  law. 

The  Federal  courts  will  give  efTect  to  the 
enlarged  equitable  relief  provided  for  hy  this 
act  in  all  eases  vhere  the  land  is  vacant, 
where  neither  the  owner  nor  the  person 
isKcrting  the  adverse  claim  is  in  poasession, 
and  in  all  cases  where  the  owner  is  in  the 
possession  of  the  lands. 

Central  P.  R.  Co.  v.  Dyer,  I  Sawy.  648. 
Fnl,  Cat.  No.  2,552;  Holland  T.  Challen,  110 
V.  8.  16,  28  L.  ed.  62,  3  Sup.  Ct.  Rep.  405; 
ni^notds  V.  First  Nat.  Bank,  112  U.  S.  405, 
28  I-  wl.  733,  6  Sup.  Ct.  Rep.  213;  Prenliec 
V,  Diiluth  Storage  &  Forwarding  Co.  7  C. 
C.  A.  293,  19  U.  S.  App.  100,  58  Fed.  437; 
SUrk  V,  Starr,  6  Wall.  402,  18  L.  ed,  !)25; 
Gillis  V.  Downey,  29  C.  C,  A,  280,  86  U.  S. 
App.  56T,  85  Fed.  483;  Dahl  v.  Raunheim. 
132  U.  S.  260,  33  L.  ed.  324,  10  Sup.  CT. 
Bep.  74:  Cowley  v.  Northern  P.  R.  Co.  159 
U,  S.  509,  682,  583,  40  L.  ed.  203.  266,  267. 
16  Sup.  Ct.  Rep.  127;  Gormley  v.  Clark,  134 
U.  S.  338,  33  L.  ed.  909,  lo'Sup.  Ct.  Rep. 
654;  Wehrman  v.  Conklin,  155  U.  S.  314. 
SB  I.,  ed.  167,  15  Sup.  Ct.  Rep.  129;  Allen 
V.  Hanks,  136  U.  S.  300,  34  L.  ed.  414,  10 
Sup.  Ct.  Rep.  961;  Darraj^h  v.  H.  Wetter 
Klg.  Co.  23  C.  C.  A.  600,  49  U.  S.  App.  I, 
78  Fed.  7. 

The  owner  of  a  legal  title,  being  in  pos- 
session of  a  part  of  a  tract  of  land,  ia,  in 
cnn  tern  plat  Ion  of  law,  in  possession  of  ever}'- 
thing  within  its  exterior  boundaries,  except 
as  to  such  part  nnlv  as  he  mav  hnve  been 
actually  ousted  from;  that  the  lef:al  title 
and  possession  of  a  part  draws  to  it  the 
possession  of  the  whole,  except  to  the  ex- 
tent that  there  may  hnve  been  an  actual  ad- 
verse possession  by  some  other  pnrtj-.  The 
possession  of  an  intruder,  or  one  without 
title,  or  of  one  even  who  enters  under  color 
of  title,  is  not  extended  beyond  his  Hctiinl 
enclosure,  or  that  of  which  he  has  taken  ac- 
tual physical  possession,  as  against  the  true 
owner  who  is  in  possession  of  a  part.  The 
possession  of  a  mere  trespasser,  or  even  of 
one  entering  under  color  of  title,  on  a  lode 
or  vein,  who  has  engaged  in  the  extraction 
of  ore  therefrom,  cannot  be  extended  be- 
yond the  point  of  his  pick,  the  face  of  hi-i 
drift,  or  other  actual  opening  made  by  him, 
a*  against   the  true  owner  who  is  also  in 

Labory  t.  Los  Angeles  Orphan  Asylum, 
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97  Cal,  270,  32  Pac,  231 ;  aarke  ».  Courtney, 
5  IVt.  319,  354.  355,  8  L.  ed.  140.  152,  163; 
Hunnicutt  v.  Peyton,  102  V.  S.  333,  369,  26 
L.  ed.  113,  121. 

If,  in  this  case,  we  have  such  posBession 
as  would  enable  us  to  maintain  an  action 
of  trespass  against  petitioners,  then  we  bare 
the  re<]u!site  possession  to  maintain  our  suit 
in  equity  to  quiet  title.  We  have  such  poa- 
sosKion  as  would  entitle  us  to  maintain  tres- 


FlngstafT  Silver  Min.  Co.  v.  Tarhet,  98  U. 
S,  462.  25  L.  ed.  253;  Montana  Min.  Co.  V. 
St.  Louis  Min.  4;  Mill.  Co.  42  C.  C.  A.  416, 
102  Fed.  430;  Badger  Gold  Min.  4  Mill.  Co. 
V.  Stockton  Gold  &  Copper  Min.  Co.  130  Fed. 
838. 

But  such  action  would  be  entirely  inade. 
qiinte  to  redress  the  wrongs  complained  of. 

Bullion,  B.  &  C.  Min.  Co.  v.  Eureka  Hill 
Min.  Co.  G  rtnh,  3.  11  Pac.  515. 

A  bill  to  quiet  title  is  the  proper  remedy. 

Empire  Slule-Idaho  Min.  &  Developing  Co. 
V.  Bunker  Hili  &  S.  Min.  A  Concentrating 
Co.  58  C.  C,  A.  311,  121  Fed.  073;  Boyce  v. 
Grundy,  3  Pet.  200,  7  L.  ed.  055;  Watson 
V.  Sutherland.  5  Wall.  74,  18  L.  ed.  S80j 
Allen  V.  Hanks,  136  U.  S.  300.  310,  311,  34 
L.  ed.  414.  413,  10  Sup.  Ct.  Rep.  901 ;  Cable 
V.  United  States  L.  Ins.  Co.  101  U.  B.  288. 
48  L.  ed.  188.  24  Sup.  Ct.  Rep.  74;  Smith 
V.  American  Nat.  Bank,  31  V.  C.  A.  368.  00 
U.  8.  App.  431.  89  Fed.  83T ;  Bullion.  B.  t 
C.  Min.  Co.  V.  Eureka  Hill  Min.  Co.  supra. 

The  real  end  lines  of  a  claim  are  those 
which  cross  the  vein  on  its  strike  or  course, 
no  matter  how  they  may  be  designated  by 
the  locator. 

2  Lindlcy,  Mines,  ff  580.  587;  FlagHUfT 
Silver  Min.  Co.  v.  Tarbet,  98  U.  S.  46.1,  25  J* 
ed.  263;  Arpentine  -Min.  Co.  v.  Terrible  Min. 
Co.  122  U.  S.  478.  30  L.  ed.  1140,  7  Sup. 
Ct.  Rep.  1356;  Iron  Silver  Min.  Co.  v.  Elgin 
Mill.  4  Smelting  Co.  118  U.  S.  190.  30  L.  ed. 
98,  6  Slip.  Ct.  Rep.  1177;  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.  167  IT.  S.  083,  39  h. 
ed.  859,  15  Sup.  Ct.  Rep.  733:  Del  Monl« 
Min.  Ic  Mill.  Co.  v.  I-ast  Chance  Min.  i  Mill. 
Co.  171  U.  S.  56,  43  L.  ed.  72.  18  Sup,  Ct 
Rep.  895. 

A  vein  cannot  be  pursued  on  its  coursa 
beyond  the  lines  which  it  actually  crosses. 
The  patentee  takes  only  so  much  of  the  vein 
ns  his  lines  actually  cover-  Where  such 
vein  crosses  two  opposite  side  lines,  tbeae 
lines,  in  law,  are  the  true  end  lines  of  the 

Tlie  right  to  follow  the  dip  of  the  vein 
is  bounded  by  the  end  lines  properly  so 
called,  which  lines  are  those  which  are  croaa- 
ivisp  of  the  general  course  of  the  vein  on  tha 

2  Iiindley,  Mines,  |  586;  Catron  v.  Old. 
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28  Colo.  433,  68  Am.  Bi.  Rep.  256,  48  Pae. 
687. 

So  far  as  the  intralimital  righU  of  the 
Northern  Light  to  all  that  portion  of  the 
Ashland  vein  as  it  goes  to  the  deep,  the 
strike  of  which  at  its  apex  is  found  within 
its  boundaries,  and  also  the  intralimital 
rights  of  the  Grizzly  to  all  that  portion  of 
the  Ashland  as  it  goes  to  the  deep,  the  strike 
of  which  at  its  apex  is  found  within  the 
boundaries  thereof,  the  case  is  precisely  the 
same  as  that  of  Last  Ohanoe  Min.  Co.  ▼. 
^ler  Min.  Co.  supra. 

This  belt  of  limestone  with  its  sharply 
defined  boundaries,  crushed,  broken,  altered, 
and  mineralized  to  the  extent  shown  by  the 
evidence,  must,  in  contemplation  of  law,  be 
regarded  as  a  single  lode  or  vein. 

Eureka  Consol.  Min.  Co.  v.  Richmond  Con- 
sol.  Min.  Co.  4  Sawy.  302,  Fed.  Cas.  No. 
4.548;  Iron  Silver  Min.  Co.  v.  Cheesman, 
116  U.  S.  534,  29  L.  ed.  713,  6  Sup.  Ct.  Rep. 
481;  Stevens  v.  Williams,  1  McCrary,  480, 
Fed.  Cas.  No.  13,413. 

Assuming  that,  on  the  same  vein,  there 
were  surface  outcroppings  within  the  boun- 
daries of  both  claims,  the  one  first  located 
necessarily  carried  the  right  to  work  the 
vein. 

Argentine  Min.  Co.  ▼.  Terrible  Min.  Co. 
122  U.  S.  484,  485,  30  L.  ed.  1142,  7  Sup. 
Ct  Rep.  1356. 

The  fact  that  a  vein  or  lode  is  of  such 
width  on  the  surface  as  to  extend  beyond  the 
side  lines  of  the  claim  located  thereon  does 
not  affect  the  extralateral  rights  of  such 
daims  against  a  junior  location. 

Bunker  Hill  &  S.  Min.  k  Concentrating 
Co.  V.  Empire  State  Idaho  Min.  ft  Develop- 
ing Co.  106  Fed.  471,  52  C.  C.  A.  219,  114 
Fed.  417 ;  St.  Louis  Min.  ft  Mill  Co.  v.  Mon- 
tana Min.  Co.  56  L.R.A.  725,  44  C.  C.  A. 
120,  104  Fed.  664;  Last  Chance  Min.  Co. 
V.  Bunker  Hill  ft  S.  Biin.  ft  Concentrating 
Co.  66  C.  C.  A.  299,  131  Fed.  579;  Empire 
State-Idaho  Min.  ft  Developing  Co.  v.  Bunker 
Hill  ft  S.  Min.  ft  Concentrating  Co.  66  C.  C. 
A.  99,  131  Fed.  604. 

The  title  conveyed  by  patent  relates  to  the 
date  of  the  location  on  which  it  issued. 

St.  Louis  Smelting  ft  Ref.  Co.  v.  Kemp, 
104  U.  S.  636-647,  26  L.  ed.  875-879;  Ca- 
boon  Gold  Min.  Co.  v.  Ajax  Grold  Min.  Co. 
182  U.  S.  499-510,  45  L.  ed.  1200-1206,  21 
Sup.  Ct.  Rep.  885;  SUrk  v.  Starr,  6  Wall. 
418,  18  L.  ed.  929;  Kahn  v.  Old  Teleg.  Min. 
Co.  2  Utah,  174. 

Confiicting  adverse  rights  set  up  to  defeat 
an  application  for  patent  cannot  be  recog- 
nized in  the  absence  of  an  alleged  surface 
oonflict.    Prospective  underground  conflicts. 


or  questions  involving  extralateral  rights, 
are  not  the  subject  of  adverse  claims. 

2  Lindley,  Mines,  §  780. 

The  doctrine  of  estoppel  it  not  applieable. 

1  Herman,  Estoppel,  289-291;  Lewis  v. 
Ocean  Nav.  ft  Pier  Co.  125  N.  T.  848,  26  N. 
E.  301 ;  Soderberg  v.  Armatrong,  116  Fed. 
709;  RusseU  ▼.  Plaoe,  94  U.  &  606,  608, 
609,  24  L.  ed.  214,  215;  CromweU  v.  Sac 
County,  94  U.  S.  361,  353,  24  L.  ed.  195,  198. 

The  question  of  priority  of  location  is 
not  necessarily  involved  and  determined  by 
the  judgment  in  an  adverse  suit. 

St  Louis  Min.  ft  MilL  Oo.  T.  Montana 
Min.  Co.  supra. 

The  certificates  of  looation  are  presump- 
tive evidence  of  discovery,  and  that  the 
locators  had  complied  with  tlie  law  in  this 
respect. 

Cheesman  v.  Shreeve,  40  Fed«  791. 

The  claim  of  petitioners  that  respondent 
could  not  avail  itself  of  the  doctrine  of  re- 
lation, because  it  had  failed  to  show  in 
what  district  the  claims  were  situated,  or 
that  its  predecessors  in  interest  in  these 
respective  claims  had  complied  with  the 
rules,  customs,  and  regulations  of  the  dis- 
trict, and  had  failed  to  show  when  in  fact 
the  locators  of  these  respective  daims  made 
a  discovery  of  a  lode  therein,  are  claims 
which  are  made  for  the  first  time  in  this 
court. 

Houghton  V.  Jones,  1  Wall.  702,  705,  17 
L.  ed.  503,  504;  Belk  v.  Meagher,  104  U. 
S.  279,  289,  26  L.  ed.  735,  739;  Findlay  v. 
Pertz,  20  C.  C.  A.  662,  43  U.  S.  App.  383, 
74  Fed.  681;  O'Reilly  v.  Campbell,  116  U. 
S.  418,  29  L.  ed.  669,  6  Sup.  Ct  Rep.  421; 
Hornc  v.  Geo.  H.  Hammond  Co.  18  C.  C. 
A.  54,  33  U.  S.  App.  362,  71  Fed.  314; 
Lake  County  v.  Sutliff,  38  C.  C.  A.  167, 
97  Fed.  270;  Shandrew  v.  Chicago,  St  P. 
M.  ft  0.  R.  Co.  73  C.  C.  A.  430,  142  Fed. 
320. 

A  patent  in  a  court  of  law  is  conclusive 
as  to  all  matters  properly  determinable  by 
the  Land  Department  when  its  action  is 
within  the  scope  of  its  authority;  that  is, 
when  it  has  jurisdiction  under  the  law  to 
convey  the  land.  In  that  court  the  pat- 
ent is  unassailable  for  mere  errors  of  judg- 
ment. Indeed,  the  doctrine  as  to  the  regu- 
larity and  validity  of  its  acts  where  it  has 
jurisdiction  goes  so  far  that  if,  in  any  cir- 
cumstances, under  existing  law,  a  patent 
would  be  held  valid,  it  will  be  presumed 
that  such  circumstances  existed. 

Carson  City  Ck>]d  ft  S.  Min.  Co.  v.  North 
SUr  Min.  Co.  28  C.  C.  A.  333,  48  U.  S. 
App.  724,  83  Fed.  658;  St  Louis  Smelting 
ft  Ref.  Co.  V.  Kemp,  104  U.  S.  636,  646,  26 
L.  ed.  875,  878. 

A  patent  of  the  United  States  for  land, 
whether  agricultural  or  mineral,  is  some* 
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thing  upon  which  its  holder  can  rely  for 
peaee  and  security  in  his  possession.  In 
its  potency,  it  is  ironclad  against  all  mere 
speculative  inferences. 

Eureka  Consol.  Min«  Co.  v.  Richmond 
Consol.  Min.  Co.  4  Sawy.  302,  Fed.  Cas.  No. 
4,548;  Carson  City  Gold  ft  a  Min.  Co.  ▼. 
North  Star  Min.  Co.  supra. 

The  officers  of  the  Land  Department  are 
merely  agents  of  the  government,  and  have 
DO  authority  to  insert  in  a  patent  any 
other  terms  than  those  of  conveyance,  with 
recitals  showing  compliance  with  the  con- 
ditions which  the  law  prescribes.  Could 
they  insert  clauses  in  patents  of  their  own 
description,  they  could  limit  or  enlarge 
without  warrant  of  law. 

1  Lindley,  Mines,  2d  ed.  S  171;  Davis  v. 
Wiebbold,  139  U.  8.  607,  35  L.  ed.  238,  11 
Sup.  Ct.  Rep.  628;  Deffeback  v.  Hawke, 
115  U.  S.  399,  29  L.  ed.  425,  6  Sup.  Ct 
Rep.  95;  Talbott  v.  King,  6  Mont.  76,  9 
Pae.  434;  Butte  City  Smoke-House  Lode 
Gases,  6  Mont.  397,  12  Pac.  858. 

One  holding  a  patent  from  the  govern- 
ment for  a  mining  claim  was  entitled  to 
challenge  the  right  of  any  intruder  within 
the  lines  of  his  claim,  and  to  require  him 
to  justify  such  intrusion  by  showing  that 
he  was  the  owner  of  the  vein  having  its 
top  or  apex  in  a  claim  owned  by  him,  the 
pursuit  of  which,  on  its  downward  course, 
brought  him  to  the  ground  in  controversy. 

Duggan  V.  Davey,  4  Dak.  110,  26  N.  W. 
887. 

A  patentee  of  the  United  States  may  as- 
sert title  to  the  part  of  a  vein  beneath  the 
lurfaoe  of  his  claim  when  the  extralateral 
rights  of  others  do  not  extend  thereto,  al- 
though the  apex  lies  within  another  claim. 

Parrot  Silver  k  Copper  Co.  v.  Heinze,  25 
Mont  139,  53  L.R.A.  491,  87  Am.  St  Rep. 
386,  64  Pac.  326;  Doe  v.  Waterloo  Min.  Co. 

54  Fed.  935;  Iron  Silver  Min.  Co.  v.  Elgin 
Min.  ft  Smelting  Co.  118  U.  S.  196,  30  L. 
ed.  98,  6  Sup.  Ct  Rep.  1177;  King  v.  Amy 
k  S.  Consol.  Min.  Co.  152  U.  S.  222,  38 
L.  ed.  419,  14  Sup.  Ct  Rep.  510. 

[8]    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  first  question  is  whether  the  plaintiff 
can  maintain  this  suit  in  equity  without  a 
prior  adjudication  in  an  action  at  law  of 
its  legal  title.  The  bill  alleges  ownership 
and  possession.  It  supported  this  allegation 
by  patents  from  the  United  States  of  the 
first  four  claims  mentioned  in  the  bill,  and 
proved  that  the  defendants  were  working 
on  a  vein  or  body  of  mineral  beneath  the 
surface  and  extracting  ores  therefrom.  The 
Mil  has  a  double  aspect,  to  quiet  title  and 
to  restrain  defendants  from  removing  any 
Bore  ores  from  beneath  the  surface  of  these ' 
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claims.  Title  by  patent  from  the  United 
States  to  a  tract  of  ground,  theretofoFS 
public,  prima  facie  carries  ownership  of 
all  beneath  the  surface,  and  possession  un- 
der such  patent  of  the  surface  is  presump- 
tively possession  of  all  beneath  the  sur- 
face. This  is  the  general  law  of  real  estatsi 
True,  in  respect  to  mining  property,  this 
presumption  of  title  to  mineral  beneath  the 
surface  may  be  overthrown  by  proof  that 
such  mineral  is  a  part  of  a  vein  apexing 
in  a  claim  belonging  to  some  other  party.  ^ 
But  this  is  a  matter  of  defense;  and  while 
proof  of  ownership  of  the  apex  may  be 
proof  of  the  ownership  of  the  vein  descend- 
ing on  its  dip  below  the  surface  of  proper- 
ty belonging  to  another,  yet  such  owner- 
ship of  the  apex  must  first  be  established 
before  any  extralateral  title  to  the  vein 
can  be  recognized.  This  suit  was  not  in  the 
nature  of  an  ejectment,  to  put  the  defend- 
ants out  of  possession  of  the  space  beneath 
the  surface  of  plaintiff's  claims  from  which 
they  had  extracted  ore,  but  to  quiet  the 
title  of  the  plaintiff  to  the  vein  in  which 
they  had  been  working,  and  to  restrain 
them  from  mining  and  removing  any  more 
ore. 

Sec.  3511,  Utah  Rev.  Stat.  1898,  reads: 

''Sec.  3511.  An  action  may  be  brought  by 
any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim." 

*A  statute  of  a  similar  character  was  be- [9] 
fore  this  court  in  Holland  y.  Challen,  110 
U.  S.  15,  28  L.  ed.  52,  3  Sup.  Ct.  Rep. 
495,  and  it  was  held  that  under  it  a  suit 
might  be  maintained  by  one  out  of  posses- 
sion against  another  also  out  of  posses- 
sion, to  quiet  the  title  of  the  former  to  the 
premises.  It  was  said,  quoting  from  a  prior 
opinion,  that  it  was  "a  case  in  which  an  en- 
largement of  equitable  rights  is  effected, 
although  presented  in  the  form  of  a  remedial 
proceeding."    It  was  also  said   (p.  20) : 

"To  maintain  a  suit  of  this  character  it 
was  generally  necessary  that  the  plaintiff 
should  be  in  possession  of  the  property, 
and,  except  where  the  defendants  were  nu- 
merous, that  his  title  should  have  been  es- 
tablished at  law  or  be  founded  on  undis- 
puted evidence  or  long-continued  possession. 
Alexander  v.  Pendleton,  8  Cranch,  462,  3 
L.  ed.  624;  Peirsoll  v.  Elliott,  6  Pet.  95, 
8  L.  ed.  332;  Orton  v.  Smith,  18  How.  263, 
15  L.   ed.   393. 

"The  statute  of  Nebraska  authorizes  a  suit 
in  either  of  these  classes  of  cases  without 
reference  to  any  previous  judicial  determina- 
tion of  the  validity  of  the  plaintiff's  right, 
and  without  reference  to  his  possession.  Any 
person  claiming  title  to  real  estate,  whether 
in  or  out  of  possession,  may  maintain  the 
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suit  against  one  who  claims  an  adverse  es- 
tate or  interest  in  it,  for  the  purpose  of  de- 
termining such  estate  and  quieting  the 
title." 

The  same  question  was  considered  and  de- 
cided in  the  same  way  in  respect  to  a  suit 
based  upon  a  similar  statute,  in  Iowa,  in 
VVehrman  v.  Conklin,  155  U.  S.  314,  39  L.  ed. 
1G7,  15  Sup.  Ct.  Rep.  129.  Of  course,  as 
pointed  out  in  Whitehead  v.  Shattuck,  138 
U.  S.  14G,  34  L.  ed.  873,  11  Sup.  Ct.  Rep. 
27G,  such  a  statute  cannot  be  relied  upon 
in  the  Federal  courts  to  sustain  a  bill  in 
equity  by  one  out  of  possession  a^^ainst  one 
in  possession,  for  an  action  at  law  in  the 
nature  of  an  action  of  ejectment  affords  a 
perfectly  adequate  legal  remedy.  There  is 
nothing  in  the  point  decided  in  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co.  v.  Mon- 
tana Ore  Purchasing  Co.  188  U.  S.  632, 
47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434,  which, 
rightly  considered,  conflicts  with  the  case 
of  Holland  v.   Challen. 

It  will  be  further  borne  in  mind  that  this 
question  was  raised  by  demurrer  to  the 
plaintiff's  bill  and  by  motion  after  the 
[10]*plaintifr  had  finished  its  testimony  and  be- 
fore the  defendants  had  introduced  theirs, 
and  was  not  renewed  at  the  close  of  the 
trial,  although  until  then  the  motion  was 
not  decided.  At  the  time  the  motion  was 
made  the  case  presented  was  one  of  a  clear 
legal  title  to  the  four  mining  claims  by  pat- 
ent from  the  United  States,  and  an  un- 
authorized entry  by  subterranean  workings 
into  the  ground  below  the  surface  and  the 
mining  and  extracting  of  ores  therefrom, — 
a  case  for  restraint  by  injunction,  which 
was  part  of  the  relief  asked  for  in  the  bill. 
It  is  insisted  that  in  Park  v.  Wilkinson,  21 
Utah,  279,  81  Am.  St.  Rep.  603,  60  Pac. 
945,  the  supreme  court  of  that  state  has 
given  a  different  construction  to  the  stat- 
ute^ but  in  this  we  think  counsel  are  mis- 
taken. In  that  case  the  plaintiff  brought 
an  action  which  the  court  says  "was  in  the 
nature  of  one  in  ejectment.*'  To  the  com- 
plaint the  defendant,  as  authorized  by  the 
practice  in  Utah,  answered  with  a  cross 
complaint,  demanding  equitable  relief.  A 
jurv  >vas  rmpaneled.  After  the  testimony 
was  all  in  the  court  ruled  against  the  claim 
for  equitable  relief,  discharged  the  jury, 
and  entered  judgment  for  the  plaintiff. 
This  was  held  to  be  erroneous,  the  supreme 
court  saying  that  "after  determining  the 
equitable  issue  the  court  should  have  sub- 
mitted the  case  to  the  jury  upon  proper 
instructions."  In  other  words,  the  equitable 
relief  sought  by  the  defendant  having  been 
denied,  the  case  stood  as  one  in  the  nature 
of  an  action  of  ejectment,  which  was  a 
eommon-law  action,  entitling  the  party  to 
a  jury.  But  in  this  case,  upon  the  allega- 
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tions  of  the  complaint,  the  plaintiff  was  in 
possession,  and  therefore  could  not  main- 
tain an  action  of  ejectment.  The  testimony 
wliieh  plaintiff  offered  showed  that  it  was 
the  owner  and  in  possession,  and,  of  course, 
at  that  time  nothing  in  the  nature  of  an 
action  of  ejectment  was  shown.  And  it 
was  only  by  demurrer  to  the  complaint  and 
by  motion  after  the  plaintiff  had  rested  that 
the  question  of  a  right  to  a  jury  was 
raised  by  the  defendants.  The  decision  of 
the  court  of  appeals  in  this  matter  was 
right. 

Coming  now  to  the  merits,  it  is  not  open 
to  dispute  that  the  defendants  were  taking 
ore  from  beneath  the  surface  of  the  *plain-[l 
.tiff 'a  fouj*  claims.  The  question  therefore 
arises.  What  right  had  they  to  thus  mine 
and  remove  ore?  They  must  show  that  the 
ore  was  taken  from  a  vein  belonging  to 
them.  Was  there  a  vein?  Where  was  its 
apex,  and  who  was  the  owner  of  that  apex? 
The  testimony  is  voluminous,  and  even  with 
the  accompanying  diagrams  it  is  difficult 
to  come  to  a  satisfactory  conclusion  as  to 
the  facts. 

It  is  insisted  that  the  findings  of  the  cir- 
cuit court  should  have  bound  and  conclud- 
ed the  court  of  appeals  upon  questions  of 
fact.  The  difficulty  with  this  contention 
is  that  there  is  nothing  to  show  what  the 
circuit  court  found  to  be  the  facts.  What- 
ever might  have  been  suggested  by  the 
course  of  the  argument  at  the  hearing,  the 
comments  of  the  court  upon  such  argument, 
or  in  announcing  its  decision,  there  is  noth- 
ing in  the  record  to  indicate  whether  its 
decision  was  based  upon  a  question  of  fact 
or  a  matter  of  law.  The  record  only  con- 
tains its  decree,  dismissing  the  bill.  All 
else  is  a  matter  of  surmise,  except  as  may 
be  inferred  from  the  allegations  of  the 
pleadings  and  the  scope  of  the  testimony. 
While  it  is  apparent  that  the  circuit  court 
must  have  based  its  decision  upon  one  of 
two  or  three  grounds,  yet  upon  which  it  is 
not  certain.  The  circuit  court  of  appeals 
made  no  separate  finding  of  facts,  but  it 
tiled  an  opinion  which  indicates  the  scope 
of  its  decision,  and  it  is  the  decree  of  that 
court  which  is  before  us  for  consideration. 
The  attitude  of  the  case  is  very  like  that 
of  one  in  which  a  trial  court  refers  all 
things  to  a  master,  who  takes  the  testi- 
mony and  reports  it,  with  a  general  finding 
for  the  plaintiff  or  defendant,  upon  which 
report  the  trial  court  states  its  views  of 
the  facts  and  the  law  and  enters  its  decree. 
An  appellate  court,  reviewing  such  decree, 
will  give  its  consideration  to  the  conclusions 
stated  by  the  trial  court,  irrespective  of  the 
report  of  the  master,  unless  the  issue  be 
so  narrow  that  sustaining  the  decree  of  the 
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eourt  necessarily  Involves  an  overruling  of 
the  master  on  a  matter  of  fact. 

From  the  opinion  of  the  court  of  appeals 
it  appears  that  it  found  that  there  was  a 
broad  vein.     It  says:   "A  careful  examina- 

llSJtion  *and  consideration  of  the  evidence  clear- 
ly convinces  us  that  the  stratum  of  lime- 
itone  constitutes  a  single  hroad  vein  or  lode 
of  mineral-bearing  rock  extending  from  the 
quartzite  on  one  side  to  the  quartzite  on  the 
other.*'  This  stratum  of  limestone  under- 
lies the  four  claims  of  the  plaintiff,  and  one 
'M  the  contentions  of  the  defendants  is  that 
theie  arc  several  independent  veins,  one  of 
which  has  its  apex  within  the  surface  lines 
of  the  Kempton  and  another  its  apex  in  the 
Ashland,  that  these  independent  veins  con- 
tinue down  through  the  stratum  of  lime- 
stone beneath  the  surface  of  the  plaintiff's 
claims,  and  that  it  was  only  from  these  in- 
dependent veins  that  the  defendants  were 
mining  and  removing  ore.  Of  course,  this 
difference  between  the  conclusions  of  the 
court  and  the  contentions  of  the  defendants 
affects  materially  the  scope  of  the  inquiry. 
If  the  limestone  is  not,  strictly  speaking, 
t  vein,  but  a  mere  stratum  of  rock  through 
which  run  several  independent  veins,  then 
the  inquiry  must  extend  to  the  location  of 
the  apex  of  each  separate  vein ;  whereas, 
if  the  stratum  of  limestone  is  itself  a  sin- 
gle broad  vein,  then  the  inquiry  is  nar- 
rowed to  the  location  of  its  apex. 

With  reference  to  the  conclusion  of  the 
court  of  appeals  it  is  suflicicnt  to  say  that 
if  the  testimony  does  not  show  that  it  is 
correct,  it  fails  to  show  that  it  is  wrong, 
and  under  those  circumstances  we  are  not 
justified  in  disturbing  that  conclusion.  It 
is  our  duty  to  accept  a  finding  of  fact,  un- 
less clearly  and  manifestly  wrong. 

Treating  this  limestone  as  a  single  broad 
vein,  it  is  apparent  that  the  entire  apex 
is  not  within  the  surface  of  either  the 
Kempton  or  Ashland,  but  that  it  is  also 
found  in  the  Old  Jordan  and  Mountain  Gem, 
—the  properties  of  the  plaintiff.  The  line 
which  divides  the  surface  of  the  claims  of 
the  defendants  from  the  Old  Jordan  and 
Mountain  Gem  claims  also  bisects  the  vein 
as  it  comes  to  the  surface.  In  other  words, 
part  of  the  apex  is  within  plaintiff's  claims 
and  part  within  defendants.'  In  such  a 
case  the  senior  location  takes  the  entire 
width   of   the   vein   on   its   dip.      This   was 

(ISjthe  conclusion  of  the  *eourt  of  appeals,  as 
shown  by  this  quotation  from  its  opinion 
(p.  592)  : 

"Where  two  or  more  mining  claims  lon- 
gitudinally bisect  or  divide  the  apex  of  a 
vein,  the  senior  claim  takes  the  entire 
width  of  the  vein  on  its  dip,  if  it  is  in 
other  respects  so  located  as  to  give  a  right 
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to  pursue  the  vein  downward  outside  of  the 
side  lines.  This  is  so  because  it  has  been 
the  custom  among  miners,  since  before  the 
enactment  of  the  mining  laws,  to  regard 
and  treat  the  vein  as  a  unit  and  indivisible, 
in  point  of  width,  as  respects  the  right  to 
pursue  it  extralaterally  beneath  the  sur- 
face; because  iisually  the  width  of  the  vein 
is  so  irregular,  and  its  strike  and  dip  de- 
part so  far  from  right  lines,  that  it  is  al- 
together impracticable,  if  not  impossible, 
to  continue  the  longitudinal  bisection  at 
the  apex  throughout  the  vein  on  its  dip  or 
downward  course;  and  because  it  conforms 
to  the  principle  pervading  the  mining  laws, 
that  priority  of  discovery  and  of  location 
gives  the  better  right,  as  is  illustrated  in 
the  provision  giving  to  the  senior  claim  all 
ore  contained  in  the  space  of  intersection 
where  two  or  more  veins  intersect  or  cross 
each  other,  and  in  the  further  provi.ion 
giving  to  the  senior  claim  the  entire  vein  at 
and  below  the  point  of  union,  where  two  or 
more  veins  with  distinct  apices  and  em- 
braced in  separate  claims  unite  in  their 
course  downward.  Rev.  Stat.  §  2330,  U. 
S.  Comp.  SUt.  1901,  p.  1436." 

We  fully  indorse  the  views  thus  ex- 
pressed. Discovery  is  the  all-important 
fact  upon  which  title  to  mines  depends. 
Lindley,  in  his  work  on  Mines,  2d  ed.  vol. 
I,   §   335,  says: 

"Discovery  in  all  ages  and  all  countriet 
has  been  regarded  as  conferring  rights  or 
claims  to  reward.  Gamboa,  who  represent- 
ed the  general  thought  of  his  age  on  this 
subject,  was  of  the  opinion  that  the  dis- 
coverer of  mines  was  even  more  worthy  of 
reward  than  the  inventor  of  a  useful  art. 
Hence,  in  the  mining  laws  of  all  civilized 
countries,  the  great  consideration  for  grant- 
ing mines  to  individuals  is  discovery.  'Re- 
wards 80  bestowed,'  says  Gamboa,  'besides 
being  a  proper  return  for  the  labor  and 
anxiety  of  the  discoverers,  have  the  further 
effect  of  •stimulating  others  to  search  for[14] 
veins  and  mines,  on  which  the  general 
prosperity  of  the  state  depends.' " 

The  two  thoughts  here  presented  are  re- 
ward for  the  time  and  labor  spent  in  mak- 
ing the  discovery,  thus  adding  to  the  general 
wealth,  and  incentive  to  others  to  prosecute 
searches  for  veins  and  mines.  To  take 
from  the  discoverer  a  portion  of  that  which 
he  has  discovered  and  give  it  to  one  who 
may  have  been  led  to  make  an  adjoining 
location  by  a  knowledge  of  the  discovery, 
and  without  any  previous  searching  for 
mineral,  is  manifest  injustice. 

Again,  as  indicated  in  the  quotation  from 
the  court  of  appeals,  continuing  the  line  of 
division  shown  upon  the  surface  through 
the  descending  vein  would  be  attended  with 
great   difficulty   and   uncertainty.     Dealing 
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1^1*  SuncHi  Obubt  mt  tbe  UmsBt  Statm.  Ooi.  lia^ 

wltb  qucatioiu  or  thU  Mtnre,  *  pnctica         But  it  ii  contendad  bj  tha  defendanta 

Tiew  miut  be  Uken.    Veina  do  not  eontinu  thkt  both  tha  eotrlM  uid  p«tento  of  tha 

of  uniform  widtb  in  their  descent,  but  u  Aihland   snd   Kempten    eUbni   were   prior 

often  irregular  and  broken,  and  to  attemp  in  time  to  the  entriea  and  pafanta  of  tlw 

to  make  a  division  of  ore  according  as   i  old  Jordan  and   Mountain   Qem,   and   that 

appears  on  the  surface,   or  equally,  wouli  auch    priority    of    entry    and    patent    con- 

require  .the  coniUntBuperviaion  of  a  courl  cluBJvely  eatahli.he.  tbe  prior  right  of  tha 

It  I.  not  Btrange,  then,  that  the  euttom  o  ^„„„,  f^  ttj,  ^road  vein;  that  the  failura 

mwer.  haa  been,  a»  et^ted  by  the  court  o  „,  j^,  „^^„  ^j  ^j,^  O,^  j^^^ 

appealB,  to   regard   and   treat   the   vein   a  i.:_    n™    *»   -j ii.  i-     n  . 

.   rT;!   .„-i   t«^i.,:.i>.i.   !„   _„;_.   ..      ij.v  •*'"   "*™   "   "verae   the   applieationa   o( 

a   unit  and   indivisible   in   point  oi   widtr  ,■.. .,   ,.       ,  ,,      .         ,    ,, 

and  belonging  to  the  di«»ve«r.    Thia  quca  '^"   "^^  "'   ""*   ^^'"'!'^  ^J^  J^^^^^ 

Uon  ha.  beeS  before  thia  court,  aa  well  a  "  ^^^  7^^      »dn.™,on  that  the  lat- 

aeveral    of   the   court,    in   the   mining   di.  *"'   ^   P'  "'*'   "'   "«^^   *'^   ^   '»«»''- 

tricta.     In  Argentine   Min.   Co.   v.   Terribl.  """  ^""*'  "?   P"«°*  taatimooy  aa   to 

Min.    Co.    122    U.  S.  478,  484,  30  L.  ed  **  ^^  *"'  *""  loe»tK»««-     We   had  oa- 

II«,  1142,  7  Sup.  Ct.  Rep.  13M,  we  aaid:  «"'™  «  **"  "*«"  ■*«  »'  Oraede  ft  C.  a 

"Aaauming  that  on   the  same   vein  ther  ""•■  '  **'"■  ^-  *•  ^i"**  Tunnel  Min.  Jt 

were     surface     ootcroppinga      within     thi  Tranap.  Co.  198  U.  8.  337,  49  L.  ed.  Wl, 

houndariea    of   both    claima,    the    one    firs'  25  Sup.  Ct.  Rep.  286,  to  eonsidar  to  what 

located  neeesaarily  carried  the  right  to  worl  e"t«nt  the  isaue  of  a  mining  patent  worked 

the  vein."  *-^  estoppel  of  the  claima  of  third  partis^ 

In  Bullion,  B.  ft  C.  Min.  Co.  y.  Eureki  ■"^   '*   '■   unnecessary   now   to   repeat   tha 

Hill  Min.  Co.  5  UUb,  3, 11  Pac.  515,  thequea  discussion  there  had. 

tlon   is  discussed  at  some  length  by  Ohie:         This  case  presenta  the  qneation  under  dlf- 

Justice  Zane.     In   the  course  of  the   opin  ferent  aspecta.     The  entries  and  patenta  of 

ion  it  is  said   (p.  64)  ;  the  Ashland  and  Kempton  claims  'were,  aa[l 

"Under  the  law  of  186S  the  surfact  stated,  prior  in  time  to  the  entries  and  pat- 
ground  was  merely  for  the  convenient  work  ^ts  of  the  Old  Jordan  and  Mountain  G«n. 
ing  of  the  lode.  The  discoverer  and  first  There  is  no  record  of  any  adverae  auita,  al- 
locator took  the  lode  in  its  entirety.  Th(  though  it  is  intimated  that  there  were  auch 
law  contemplated  its  segregation  in  ib  )uits.  In  the  absence  of  a  record  thereof 
length,  not  in  its  width.  It  refers  to  lodei  we  cannot  assume  that  anything  more  waa 
between  the  end  lines,  not  to  a  part  of  s  presented  and  decided  than  was  neceaaary 
[lK]lode.  No  expression  *can  be  found  in  i1  to  justify  the  pat«nta.  A  patent  la  l«su«d 
indicating  an  intention  to  limit  the  righti  For  the  land  described,  and  all  that  ia 
of  the  locator  to  a  portion  of  the  lode  in  necessarily  determined  in  an  adveraa  ault 
ita  width.  The  discovery  of  any  part  ol  is  the  priority  of  right  to  the  land.  Tbia 
tbe  apex  of  a  vein  Is  r^ardedby  it  as  a  dis-  is  evident  from  |  232S,  Rev.  Stat.  (U.  8. 
covcry  of  the  entire  apes.  And  we  think  that  Damp.  Stat.  1901,  p.  1429),  which  aaya: 
the  law  of  1872,  when  all  of  its  provisiona  'A  patent  for  any  land  claimed  and  lo- 
are  considered  together,  and  in  connection  ;ated  for  valuable  deposita  may  ba  ob- 
wlth  the  former  law  on  the  subject,  aa  it  lained  in  the  following  manner."  In  tba 
ahould  be,  evincea  the  aame  intent.  Under  lection  the  only  matters  mentioned  for  ex- 
this  law  the  discoverer  of  any  part  of  the  imination  and  consideration  relate  to  tha 
apex  gets  the  right  to  ita  entire  width,  de-  lurface  of  the  ground.  There  is  no  aiig- 
apite  the  fact  that  a  portion  o(  the  width  {estion  or  provision  for  any  inquiry  or  da- 
may  be  outside  of  tbe  surface  side  lines  termination  of  aubterranean  righta.  Lind- 
ot  bia  claim  extended  downwards  vertical-  ey,  in  bia  woric  on  Mlnea,  Zd  ad.  vol.  8; 
ly.    While  be  has  no  right  to  the  extralator-  |  730,  saya: 

al  aurtace,  he  haa  a  right  to  the  extralateral        "An   application   for   patent   invltea   only 

lode  beneath  the  surface."  lueh  eonteata  as  affect  the  aurfaea  area. 

See  also  St.  Louis  Min.  ft  Uitl.  Co.  v.  ^  possible  union  of  veins  underneath  tha 

Montana  Min.  Co.   (G.  C.  App.  9th  C.)   66  lurface  cannot  be  foreshadowed  at  the  time 

UtA.  725,  44  C.  C.  A.  120,  104  Fed.  604;  he  application  is  made.    When  such  a  con- 

Gmpire  State-Idaho  Min.  ft  Developing  Co.  lition  arises,  it  is  adjusted  by  reference  to 

T.  Bunker  Hill  ft  8.  Min.  ft  Concentrating  >urface  apex  ownership  and  priority  of  looa- 

Co.    <C.  C.  App.  9th  C.)    62  C.  C.  A.  219,  ion  not  involving  any  surface  conflict.    Tha 

114   Fed.   417.     Also  another   suit   between  'ule  is  well  settled  that  confiicting  adverse 

the    same   parties    in    the    same    court,    68  ights  set  up  to  defeat  an  application  for 

C.    C.   A.   99,   131    Fed.   591;    Last   Chance  latent  cannot  ba  recognicad  in  the  aboenee 

Min.  Co.  V.  Bunker  Hilt  ft  S.  Min.  ft  Con-  )f  an  alleged  surface  oonffiet.     Proapectira 

oeutrating  Co.    (C.  C.  App.  9th  C.)   66  C.  indergrouad  conflicts    .    .    .    are  not  tha 

C.  A.  299,  ISl  Fad.  67».  -ubjact  «(  advatM  oUlnu." 
T*  107  V.  S. 
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In  New  York  Hill  Go.  t.  Rocky  Bar  Co.  "And,  where  two  or  more  yeini  unite,  the 

6  Land  Dec.  318,  the  Commissioner  of  the  oldest  or  prior  location  shall  take  the  vein 

General  Land  Office  declined  to  recognize  an  below    the    point    of  union,    including    all 

adverse  claim  where  there  was  no  surface  the  space  of  intersection."    Argentine  Min. 

conflict,  saying   (p.  320) :  Co.  ▼.  Terrible  Min.  Co.  supra.    As  the  place 

*'In  the  event  that  patent  should  be  is-  of  union  may  be  far  below  the  surface,  thisi 

lued  upon  said  application  and  any  question  evidently  contemplates  inquiry  and  decision 

should  thereafter  arise  as  to  the  right,  under  *after  patent,  and  then  it  can  only  be  in[18] 

luch  patent,  to  follow  any  vein  or  lode,  as  the  courts.     And  the  same  rule  will  obtain 

indicated  in  said  fi  2322  (U.  8.  Comp.  Stat,  as  to  other  subterranean  rights. 

1901,  p.   1425),  it  would  be  a  matter  for  It  is  further  contended  that  there  is  no 

the  courts  to  settle,  and  I  am  of  the  opinion,  evidence   of   a  valid   location   of   the   "Old 

there   being  no   surface   conflict  alleged   in  Jordan"  and  Mountain   Gem   prior   to  the 

this  case,  and  without  considering  any  other  entries  of  the  Ashland  and  Kempton.    Lo- 

question  relating  to  the  sufficiency  of  the  cation  notices  of  the  Old  Jordan  and  Moun- 

so-called  adverse  claim,  that  you  properly  tain  Gem  were  admitted  in  evidence,  that 

[17]*declined  to  receive  the  same  as  an  adverse  of  t^e  former  being  as  follows: 
claim,  and  to  that  extent  your  decision  is 

affirmed."  Notice.     Jordan  S.  M.  Co. 

The  aame  ruling  was  made  in  Smuggler  The  undersigned  members  of  the  Jordan 
Min.  Co.  ▼.  Trueworthy  Lode  Claimj  10  Land  Silver  Mining  Co.  claim  for  mining  pur- 
Dec.  356.  poses  one  share  of  200  feet  each  and  one 

Without  determining  what  would  be  the  additional   claim   of  200   feet   for  original 
effect  of  a  judgment  in  an  adverse  suit  in  discoverer,  George  R.  Ogilvie,  on  this  lead 
respect  to  subterranean  rights,  if  any  were  of  mineral  ore,  with  all  its  dips,  spurs,  and 
in    fact    presented  and   adjudicated,    it    is  angles,  beginning  at  the  stake  situated  100 
enough  now  to  hold  that  there  is  no  pre-  feet    northeast    of    Gardner's    shanties    in 
sumption,  in  the  absence  of  the  record,  that  Bingham  (Canion)  Kanyon,  in  West  Moun- 
sny  such  rights  were  considered  and  deter-  tain,  and  running  2,200  feet  in  a  westerly 
mined.     Indeed,  in  the  absence  of  a  record,  direction  along  the  side  of  said  mountain* 
or  some  satisfactory  evidence,  it  is  to  be  on  a   line  with   Bingham  canyon,  and   in- 
assumed  that  the  patents  were  issued  with-  tend   to   work   the   same   according   to   tht 
out  any  contest  and  upon  the  surveys  made  mining  laws  of  this  mining  district, 
under   the   direction  of  the   United  States  (Signed  by  25  locators.) 
surveyor  general,  and  included  only  ground  Bingham    Kanyon,    Salt    Lake    City,    Utah 
in  respect  to  which  there  was  no  conflict.  territory,  Sept.  17,  1863. 
If  the  surface  ground  included  in  an  appli-  A.  Gardner,  Recorder, 
cation  does  not  conflict  with  that  of  an  ad- 
joining claimant,  the  latter  is  in  no  position  The  MounUin  Gem  location  was  similar 
to  question  the  right  of  the  former  to  a  pat-  »»   'o™»  dated  August  20,   1864,  and  re- 
ent     Take  the  not  infrequent  case  of  two  cp'-ded  August  24.   1864.     Now  these  loca- 
daims  adjoining  each  other,  the  boundary  tion  notices   were  long  before  the  time  of 
line  between  which  is  undisputed.    If  the  the  locations  of  the  defendants'  claims.     It 

,               ,.      .             *l«*.*k->  ^. ..«»«.  Js  further  contended  that  the  locations  of 

owner  of  one  applies  for  a  patent  the  owner  .,     ^,_- ,   ,     ,     „       ,  ,,       *  .     i-i 

-  ..        ..       .  *^*^,      ,          r             ui*     «.•  the  *  Old  Jordan"  and  Mountain  Gem  were 

of  the  other  is  clearly  under  no  obligation  ^^^^.^^  ^  ^^^  ^^  ^^                    ^^^^ 

to  adverse  that  application,  even  if,  under  g^^   ^^  ^  25^^  ^^       262).  which  was  the 

any  circumstances,  he  might  have  a  right  to  ^^^^  legislation   of  Congress   in   respect  to 

do  so.     Other   necessary   conditions    being  ^^^  granting  of  mineral   claims,  and   that 

proved,  the  applicant  is  entitled  to  a  patent  ^^ile  that  act,  in  its  2d  section,  recognizes 

for  the  ground.    Generally  speaking,  if  the  ^he   rights   of   locators   in   so   far   as   th^ 

boundary  between  the  two  claims  is  undis-  jj^yg  proceeded  according  to  the  local  cus- 

puted  the  foundation  for  an  adverse  suit  is  ^om  or  rules  of  miners  of  the  districts  in 

lacking.    While  a  patent  is  evidence  of  the  which  the  mines  are  situated,  yet  in  this 

patentee's  priority  of  right  to  the  ground  case  there  is  no  evidence  that  these  loca- 

described,  it  is  not  evidence  that  that  right  tions  were  made  in  conformity  to  any  such 

was  initiated  prior  to  the  right  of  the  pat-  local   custom  or   rules.     It  is   sufficient  to 

entee  of  adjoining  tract  to  the  ground  with-  say  that  by  stipulation  *of  counsel  it  was[19] 

in  his  claim.  agreed  that  the  patents  to  the  "Old  Jor- 

Secti<Mi    2336,   Rev.    Stat.    (U.   S.    Comp.  dan"  and  Mountain  Gem  were  issued  upon 

Stat.   J901,  p.   1436),  makes  provision   for  the    location    notices.      Inasmuch    as    thej 

conflict  as  to  certain  subterranean  rights,  were  accepted  by  the  government,  and  pat- 

The  last    sentence    of    the    section    reads:  ents  issued  thereon,  it  was  a  recognition  by 

SS  !«.  ed.  11 


19,  20                                       SUPBEMB    COUBT    OF  THE    UNITED    STATES.                           OCT.  TRllff» 

the  Department  of  the  conformity  of  the  a  Federal  question  within  the  original  jurit- 

proceedings  to  the  local  rules  and  customs  diction  of  a  Federal  circuit  court, 

of  the  district,  and  such  ruling  is  not  open  Constitutional  law  —  due  process  of  law 

to    challenge    by    third    parties    claiming  —equal  protection  of  the  laws. 

rights  arising  subsequently  to  such  notices.  2.  The  Illinois  state  board  of  equalization, 

Summing  up  our  conclusions,  the  findings  ^^*^°  making  an  lusessment  pursuant  to  the 

of  fact  as  stated  in  the  opinion  of  the  court  »"PP«8^d  command  of  a  writ  of  mandamus, 

-            ,               i.11           '     i.  j.t^    J.    A'  represents  the  state, — there  beinsr  no  meth- 

of  appeals  are  not  clearly  agamst  the  testi-  ^^  o^  reviewing  iU  decision  except  by  ju. 

mony,    and   must,    therefore,    be   sustained,  dicial  proceedings  for  relief  from  the  assras 

According   to    those    findings   there   was   a  ment,— and   its  action   is   therefore   repug- 

single    broad    vein, — the    apex    or    outcrop-  nant  to   U.   S.   Const.,    14th   Amend.,   if   it 

pings  of  which  extended  through  the  limits  denies  anyone  the  due  process  of  law  or  the 

of  some  of   the   plaintiff's  and  defendanU*  equal   protection  of  the  laws   protected   by 

claims,— and  not  several  independent  veins,  tlmt  Amendment  against  impairment  by  the 
The  ore  which  was  being  mined  and  removed 

by    the    defendants    was    taken    from    this  CJonstUntlonal  law  -  equal  protection  of 

single     broad     vein     beneath     the     surface  V^^'A'!!"    "If  ^'T^^'t''' '*'^-^      *i 

^  ,  -  ,  .  ,  ,  X  xu  1  •  *•!»  •'•  Assessing  the  franchises  and  other 
ground  of  claims  belonging  to  the  plaintiff,  property  of  certain  corporations  at  a  differ- 
Where  there  is  a  single  broad  vein  whose  eiit  rate  and  by  a  different  method  from  that 
ai)ex  or  outcroppings  extend  into  two  nd-  employed  for  other  corporations  of  the  same 
joiniii;;  mining  claims  the  discoverer  has  an  class  for  the  same  year,  which  results  in 
extralateral  right  to  the  entire  vein  on  its  enormous  disparity  and  discrimination,  de-* 
dip.  Acceptance  by  the  government  of  lo-  P^^^  ^^^  ,^"e  process  of  law  and  equal  pro- 
cation  proceedings  had  before  the  statute  ^.V""?  ""^  ^a^  ^^"^^  protected  by  U.^.  Const, 
of  1866;  and  isste  of  a  patent  thereon,  is  14th  Amend.,  against  impairment  by  a  state, 
evidence  that  those  location  proceedings  Injunction  -  against  illegal  taxation. 
,  .,,  XI.  1  J  *•  iJ-quity  has  jurisdiction,  where  no  rem- 
were  in  accordance  with  the  rules  and  cus-  ^^^  ^^  jaw  exists,  upon  payment  of  a  tax 
toms  of  the  local  mining  district.  The  fairly  and  equitably  due,  to  restrain  the 
priority  of  right  to  a  single  broad  vein  collection  of  the  tax  asso««rd  upon  a  cor- 
vested  in  the  discoverer  is  not  determined  poration  at  a  different  rat:*  and  by  a  differ- 
by  the  dates  of  the  entries  or  patents  of  <*nt  method  from  that  employed  for  other 
the  respective  claims,  and  priority  of  dis-  corporations  of  the  same  class  and  for  the 
oovery  may  be  shown  by  testimony  other  «*«?«  ^^Y'  ^ V^*;  .^^^^V^^s  in  a  most  enormous 
than  the  entries  and  patents.  In  the  ab-  *"**  material  discrimination  against  the 
wic  ciibii^o  stiu   pavtiiio.     XM   mc  .u  eomplainaut  corporation. 

sence   from   the  record   of  an  adverse   suit  _.    ,        ^,                  t     *   «*        «   *        ^m 

.,                                 i^-       1.1    i.         i^i  •  Injunction  — against  illegal   taxation  — 

there  is  no  presumption  that  anything  was  remedy  at  law. 

considered  or  determined  except  the  ques-  5,  xhe  existence  of  an  adequate  remedy  at 
tion  of  the  right  to  the  surface.  law  by  an  action  to  recover  back  illegal 
From  these  conclusions  it  is  obvious  taxes,  which  will  defeat  injunctive  relief, 
that  the  decision  of  the  Circuit  Court  of  is  negatived  by  allegations  in  a  bill  to  re- 
Appeals  was  right,  and  it  is  affirmed.  strain  illegal  taxation  that,  if  complainant 

sues  to  recover  back  the  taxes,  separate  suits 
must  be  brought  against  the  several  taxing 

bodies  receiving  a  share  of  the  tax ;  that  the 

proportion  of   the   tax   which   goes   to   the 

I,0].SAMUEL  B.  RAYMOND.  County  Trea.Tor  :^^,„tX>^^^^^:^:ifX^^:^'^^r^ 

of  Cook  County,  Illinois,  and  Ex  Officto  eonipollod  from  the  other  taxing  bodies  will 

County  Collector  of  Cook  County,  Illinois;  not  cover   the   cost,   including   commissions 

John  J.  Hanherg,  Ills  Successor  as  Such  deducted  for  the  collection  of  the  Ux;  that 

County  Treasurer  and  County  Collector,  payment  of  such  tax  will  render  complainant 

et  al.,  Appts.,  insolvent;  and  that  a  levy  on  its  property 

CHICAGO  UNIOX  TRACTION  COMPANY.  Note.— As   to   Federal    question    as   con- 
ferring jurisdiction  on  United  States  courts 

/o^    o    n   T>        A    »      J    o/v  ^1  V  — see  notes  to  Montana  Ore- Purchasing  Co. 

(See  S.  C.  Reporter's  ed.  20^1.)  ,,    g^^^^^  ^  j^j    Consol.  Copper  &  S.  Min. 

Co.  36  C.  C.  A.  7,  and  Bailey  v.  Mosher,  11 

Con rts  — Jurisdiction  of  circuit  court—  C-  (-•  A.  308. 

Federal  question.  On  constitutional  equality  in  relation  to 

1.  The  claim   tliat  the  action  of  a  state  corporate    taxation — see    note    to    Bacon    v. 

board  of  equali/.ation  in  making  an  assess-  J^tate  Tax  Comrs.  60  L.R.A.  321. 

ment  for  a  tax   pursuant  to  the  command  On  due  process  of  law  in  tax  matters — see 

of  a  writ  of  mandamus  was  the  action  of  notes  to  Kuntz  v.  Sumption,  2  L.R.A.  650, 

the  state,  and,  if  carried  out,  would  violate  and  Read  v.  Dingess,  8  C.  C.  A.  398. 

U.  S.  Const.,  14th  Amend.,  by  taking  prop-  As  to  injunction  to  restrain  the  collection 

erty  without  due  process  of  law  and  denying  of  illegal  taxes — see  note  to  Odlin  v.  Wood- 

«^hi»  equal  protection  of  the  laws,  constitute.s  ruff,  22  L.RJL  699. 

ao7  u.  s. 
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will  interfere  with  the  street-car  system  op- 
erated by  it,  to  the  injury  of  the  public. 

[No.  116.] 

Argued  April  8,  0,  1907.     Decided  October 

21,   1907. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  judgment  en- 
joining the  collection  of  a  tax  on  the  prop- 
erty of  a  corporation,  which  tax  is  asserted 
to  violate  the  Federal  Constitution.  Af* 
firmed. 
See  same  case  below,  114  Fed.  557. 

Statement  by  Mr.  Justice  Peckliam: 
The  appellants,  who  were  defendants  be- 
low, have   appealed   from   the  judgment  of 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  Illinois.     The  case 
is  one  of  several  ar^ed  together,  the  facts 
in  regard    to   which   are  substantially   the 
same.     It  was  brought  to  enjoin  the  appel- 
lants from  taking  any  further  proceedings 
towards  the  collection  of  certain  taxes  as- 
sessed against  the  appellee  upon  an  assess- 
ment alleged  to  be  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  which,  if  enforced,  would  re- 
sult  in    the    taking  of   appellee's    property 
without  due  process  of  law,  and  in  denying 
to  it  the  equal  protection  of  the  laws. 
[Ml    'The  ca»e  was  brought  in  the  circuit  court 
of  the   United    States   at   Chicago,   and   an 
opinion  was  delivered  by  that  court  at  the 
time   of    the    judgment    for    appellee.      114 
Fed.  557.     An  earlier  opinion  upon  a  previ- 
ous   motion    in    certain    traction    company 
cases,  relating  to  one  phase  of  the  matter 
in  controversy,  which   was  pending  at  the 
time   in    the    southern    district   of   Illinois, 
is  to  be  found  in  112  Fed.  007.     The  ques- 
tions arise  by  reason  of  the  provisions  of  the 
Constitution    of   the    state   of    Illinois   and 
certain  sections  of  its  tax  statutes  or  reve  .uc 
laws.     The  material  part  of  article  9,  {  1, 
of  the  Constitution  of  Illinois,  1870,  is  as 
follows : 

'The  general  assembly  shall  provide  such 
revenue  as  may  be  needful  by  levying  a  tax 
by  valuation  so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her,  or  its  property, — such 
value  to  be  ascertained  by  some  person  or 
persons  to  be  elected  or  appointed  in  such 
manner  as  the  general  assembly  shall  di- 
rect, and  not  otherwise;  but  the  general 
assembly  shall  have  power  to  tax  .  .  . 
insurance,  telegraph,  and  express  interests 
or  business,  vendors  of  patents  and  persons 
or  corporations  owning  or  using  franchises 
and  privileges  in  such  manner  as  it  shall 
from  time  to  time  direct  by  general  law. 


uniform  as  to  the  class  upon  which  it  oper- 
ates."    Const.   1870,  art.  9,  {  1. 

The  following  are  the  statutes  in  ques- 
tion: 

"Real  property  shall  be  valued  as  follows : 
First,  each  tract  or  lot  of  real  property 
shall  be  valued  at  its  fair  cash  value,  esti- 
mated at  the  price  it  would  bring  at  a 
fair  voluntary  sale."  Hurd's  Rev.  Stmt. 
1899,  chap.  120,  j[  4. 

"Personal  property  shall  be  valued  as 
follows:  First,  all  personal  property,  except 
as  herein  otherwise  directed,  shall  be  valued 
at  its  fair  cash  value.  .  .  .  Fourth,  the 
capital  stock  of  all  companies  or  associa- 
tions now  or  hereafter  created  under  the 
laws  of  this  state,  except  those  required 
to  be  assessed  by  the  local  assessors  and 
hereinafter  provided,  shall  be  so  valued  by 
the  state  board  of  equalization  as  to  ascer- 
tain and  determine  respectively  the  fair 
cash  value  of  such  capital  stock,  including 
the  franchise,  over  and  above  the  assessed 
value  of  *the  tangible  property  of  such  com-[2S] 
pany  or  association,  'arriving  at  such  val- 
uation from  the  best  information  obtain- 
able, taking  into  consideration,  among  other 
things,  the  market  value  of  their  shares  of 
stock,  and  the  total  amount  of  their  indebt- 
edness.'"  Kurd's  Rev.  Stat.  1899,  chap. 
120,   S   3. 

The  state  board  of  equalization  is  the 
body  that  makes  the  original  assessments 
upon  the  capital  stock,  etc.,  of  corporations 
like  the  ones  in  question  here,  and  there 
is  no  appeal  from  its  valuation  or  decision. 

The  following  are  some  of  the  averments 
of  the  bill  of  complaint  filed  by  the  appellee 
in  this  suit:  The  defendants  were,  respec- 
tively, the  town  collector  of  the  town  of 
North  Chicago  and  the  county  treasurer  of 
Cook  county,  the  city  of  Chicago  being  with- 
in the  limits  of  that  county.  In  November 
or  December  of  the  year  1900  a  valid  assess- 
ment was  made  by  the  state  board  of  equal- 
ization, assessing  the  full  value  of  the  cap- 
ital stock  of  the  appellee,  including  fran- 
chises, at  the  sum  of  three  millions  of  dol- 
lars over  and  above  the  value  of  the  tangi- 
ble property  of  the  appellee,  and,  in  accord- 
ance with  the  provisions  of  the  revenue  law 
then  in  force,  it  decided,  ascertained,  and 
set  down  the  sum  of  $600,000,  one  fifth  of 
the  above-mentioned  $3,000,000,  as  the 
assessed  value  of  the  appellee's  property, 
designated  as  "capital  stock,  including  the 
franchise,"  for  all  purposes  of  taxation. 
This  assessment  was  never  vacated,  annulled, 
or  set  aside,  but  was  duly  certified  to  the 
proper  officer,  and  the  state,  county,  city, 
and  all  other  kinds  of  taxes  levied  for  the 
year  1900,  for  and  against  property  situated 
in  the  said  town  of  North  Chicago,  were 
duly  extended  against  such  assessed  value  of 
$600,000,  and  the  taxes  were  also  extended 
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against  said  assessment  made  upon  tlie 
tangible  property  of  the  appellee  for  the 
jear  1900,  and  a  warrant  was  duly  issued 
[SS]to  the  town  collector  *of  the  town  of  North 
Chicago,  directing  him  to  collect  the  taxes 
so  extended.  On  or  about  the  28th  day  of 
January,  1901,  appellee  paid  to  the  ooUeetor 
of  the  town  of  North  Chicago  the  sum  of 
$52,902,  in  full  satisfaction  of  all  the  taxes 
assessed  against  the  appellee,  and  no  part 
of  the  money  so  paid  by  appellee  in  satis- 
faction of  the  taxes  has  ever  been  returned 
or  tendered  back  to  the  company,  but,  on 
the  contrary,  the  money  has  been  paid  over 
by  the  collector,  less  his  commission,  either 
directly  or  through  the  county  treasurer 
of  the  county,  to  the  various  taxing  and 
public  bodies  entitled  to  receive  the  same, 
and  has  been  used  or  is  still  retained  by 

aid  bodies,  respectively. 
On  the  10th  day  of  November,  1900,  pro- 

eedings  by  taxpayers  were  instituted 
4)^ainst  the  state  board  of  equalization  to 
compel  that  board  to  make  an  assessment 
for  that  same  year  against  the  appellee  upon 
its  capital  stock  and  franchises.  This  ap- 
plication was  made  while  the  state  board 
of  equalization  was  in  session,  but  before 
any  final  action  had  been  taken  by  the  board 
to  determine  and  fix  the  proper  assessment 
to  be  made  on  the  capital  stock  of  the  ap- 
pellee. It  was  alleged  in  the  petition  that 
the  state  board  of  equalization  intended  to 
adjourn  its  session  without  making  any  as- 
sessment upon  the  capital  stock,  including 
the  franchises,  of  the  appellee,  and  on  twen- 
ty-two other  corporations  doing  business  in 
the  city  of  Chicago,  and  that  it  intended 
illegally  to  neglect  and  refuse  to  discharge 
the  statutory  duty  obligatory  upon  it  in 
that  regard.  Neither  the  appellee  nor  the 
other  corporations  mentioned  in  the  peti- 
tion were  made  parties  to  the  proceedings, 
nor  did  they  ever  become  parties  thereto. 
The  defendants  therein,  members  of  the  state 
board  of  equalization,  denied  that  they  had 
refused  or  intended  to  refuse  to  discharge 
their  duties  as  members  of  the  board.  There- 
after the  board  assessed  the  capital  stock 
of  the  respondent,  including  the  franchise,  as 
already  stated,  and  on  the  3d  of  December, 
1000,  adjourned  sine  die. 

Before  this  adjournment,  and  on  the  16th 
of  November,  1000,  the  mandamus  proceed- 
(S4]ings  had  been  continued,  and  no  ^action  was 
thereafter  taken  therein  until  about  the  12th 
day  of  March,  1901.  About  the  1st  of  May, 
1901,  the  proceedings  came  on  for  trial  and 
terminated  in  a  judgment  directing  that  a 
writ  should  issue  against  the  members  of 
the  state  board  of  equalization,  requiring  the 
board  to  convene  and  forthwith  value  and 
assess  the  capital  stock  of  the  appellee,  "so 
as  to  ascertain  and  determine  respectively. 
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as  to  eaeh  of  said  oorporationt,  the  fair 
cash  value  of  its  capital  stoek,  includiog 
its  franchises,  over  and  above  the  assessed 
value  of  the  tangible  property  of  such  eonk 
pany  for  the  year  1900." 

An  appeal  was  taken  to  the  supreme  oouit 
from  that  judgment,  but  no  evidence  was  in- 
troduced on  the  trial  of  the  ease  in  support 
of  the  merits  of  the  assessment  theretofore 
made  upon  the  capital  stock,  including  fran- 
chises, of  the  appellee,  and  no  argument  was 
made  either  in  the  trial  court  or  in  the  su- 
preme court,  upon  appeal,  in  support  of 
the  merits  of  the  assessment,  the  defense 
being  rested  almost  wholly  on  objections  to 
jurisdiction,  and  other  l^gal  grounds,  touch- 
ing the  power  of  the  court  to  grant  the  re- 
lief prayed  for.  (A  method  of  assessing  the 
capital  stock  had  been  adopted  by  the  board, 
which  omitted  the  indebtedness  of  the  cor- 
porations as  a  factor  in  the  valuation  of 
such  stock,  and  it  was  this  error  which  led 
to  the  original  assessments  upon  those  cor- 
porations, and  that  caused  the  mandamus 
proceedings.) 

The  amount  of  the  assessment  against  the 
appellee  for  the  year  1900  appeared  upon  the 
trial  of  the  mandamus  proceedings,  and  it 
was  found  by  the  trial  court  that  the  assess- 
ment was  so  low  as  to  show  that  it  was  in 
fact  a  fraudulent  assessment,  and  therefore 
in  law  no  assessment  at  all,  and  upon  appeal 
the  supreme  court  held  that  the  finding  of 
the  court  below  was  justified,  and  that,  un- 
der such  circumstances,  where  there  was  in 
law  no  assessment,  the  court  might  compel 
the  board  to  fulfil  its  duty  by  assessing  the 
property  of  the  taxpayer  thus  fraudulently 
undervalued.  See  State  Board  v.  People, 
191  111.  528,  58  L.R.A.  513,  61  N.  E.  339. 
The  state  court  held  that  under  the  provi- 
sions of  the  statute  of  Illinois  the  state 
board  of  'equalization,  acting  as  the  original[SI 
assessor  of  the  capital  stock  and  franchises 
of  corporations,  might  make  an  assessment 
of  omitted  capital  stock  and  franchises  of 
corporations  under  the  section  of  the  stat- 
ute referred  to.  See  {{  276,  277  of  the 
revenue  act,  Hurd's  Stat.  1899,  page  441. 

The  judgment  of  the  circuit  court  grant- 
ing the  writ  of  mandamus  was  thereupon 
affirmed  by  the  supreme  court,  and  the  writ 
was  issued  on  the  22d  of  November,  I9OI9 
against  the  board.  The  writ,  as  issued  un« 
der  the  direction  of  the  supreme  court,  after 
reciting  that  the  previous  assessment  was  in 
fact  no  assessment  in  law,  and  was  unrea- 
sonable, arbitrary,  and  fraudulent,  and  was 
not  the  expression  or  the  result  of  the  hon- 
est judgment  and  discretion  of  the  state 
board  of  equalization  and  the  members 
thereof,  and  amounted  to  a  wrongful,  wilfu^ 
and  arbitrary  failure,  omission,  and  refusal 
to  assess  the  capital  stock  of  the  appellee  at 
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its  fair  cash  value  over  and  above  tangible 
property  of  the  appellee,  and  was  a  fraud 
in  law  and  upon  the  relators  and  the  people, 
directed  the  members  of  the  board  to  assem- 
ble and  to  forthwith  proceed  to  value  and 
assess  the  capital  stock,  including  the  fran- 
chises, of  the  appellee  as  of  the  1st  day  of 
April,  1900,  in  the  manner  provided  by  law, 
"and  that  you,  the  said  state  board  of  equal- 
ization and  the  members  thereof,  do  value  the 
capital  stock  of  said  corporations  and  each 
of  them  so  as  to  ascertain  and  determine, 
respectively,  as  to  each  of  them,  the  fair 
cash  value  of  its  capital  stock,  including 
the  franchise,  over  and  above  the  equalized 
assessed  value  of  the  tangible  property  of 
Buch  corporation  on  the  1st  day  of  April 
A.  D.  1900,  and  that  in  arriving  at  said  val- 
uations and  assessments  of  capital  stock, 
including  the  franchises  of  the  corporations 
herein  named,  the  said  state  board  and  the 
members  thereof,  from  the  best  information 
obtainable  by  it  and  them,  shall  ascertain 
and  take  into  consideration,  among  other 
things,  as  to  each  said  corporation,  as  the 
same  was  on  April  1,  1900,  the  market  value, 
or,  if  no  market  value,  then  the  fair  cash 
▼alue,  of  its  shares  of  stock  and  the  total 
amount  of  all  indebtedness,  except  the  in- 
[Sl]debtedness  •for  current  expenses,  excluding 
from  such  expenses  the  amount  for  pur- 
chase or  improvement  of  property  and  the 
assessed  or  equalized  value  of  tangible  prop- 
erty owned  by  said  corporations,  respective- 
ly, on  April  1,  1900." 

Pursuant  to  what  the  defendants  believed 
to  be  the  command  of  the  writ,  and  without 
any  independent  judgment  of  their  own,  the 
members  of  the  board  proceeded  to  make  an 
assessment  upon  the  aggregate  of  the  value 
of  the  capital  stock,  including  franchises,  of 
the  appellee,  and  including  its  indebtedness, 
deducting  therefrom  the  assessed  equalized 
valuation  of  the  real  estate  and  tangible 
personal  property  belonging  to  the  appellee, 
and  then  assessing  for  taxation  one  fifth 
thereof.  At  this  time  and  for  years  previous 
thereto  all  property,  real  and  personal,  cor- 
porate or  individual,  throughout  the  state, 
as  well  as  in  Cook  county,  had  been  as- 
sessed as  not  to  exceed  65  or  70  per  cent  of 
its  fair  cash  value,  and  one  fifth  of  that  per 
ecnt  was  the  amount  upon  which  the  tax 
was  laid.  This  assessment,  however,  was  not 
so  made,  but  one  fifth  of  the  full  value  was 
assessed,  and  the  roll  thus  made  up  was  de- 
livered to  the  proper  officer,  and  an  extension 
of  the  taxes  made,  and  a  warrant  delivered 
to  the  town  collector  for  collection.  The 
total  tax  of  the  appellee  on  the  second  as- 
sessment amounted  to  about  the  sum  of  $1,- 
000,000  more  than  the  tax  paid  under  the 
first  assessment.  It  is  the  duty  of  the  col- 
lector and  the  county  treasurer  to  enforce 
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the  collection  of  these  taxes,  together  with  a 
penalty  by  reason  of  the  delay  in  payment, 
and  to  that  end  levy  the  amount  by  distress 
and  sale  of  the  goods  and  chattels  of  the 
appellee,  and  which  cannot  be  prevented  or 
defended  by  the  appellee  otherwise  than  by 
payment  or  by  a  bill  in  chancery.  The  ap- 
pellee's personal  property  consists  chiefly  of 
its  cars  and  other  personal  property  actually 
used  in  its  business  of  transporting  pas- 
sengers, and  levy  of  said  tax  will  greatly 
embarrass  it  in  its  business  and  also  injure 
the  public  using  its  cars.  After  collecting 
the  taxes  it  is  the  duty  of  the  collector,  and 
he  is  required  by  law,  to  pay  over  and  dis- 
tribute them  in  the  proportions  designated 
in  the  •tax  book  to  the  city  treasurer  of [2 7] 
the  city  of  Chicago,  the  county  treasurer  of 
Cook  county,  the  treasurer  of  tiie  sanitary 
district,  and  the  other  officers  and  authori- 
ties entitled  to  receive  the  same.  In  order 
to  recover  back  the  amount  thus  paid  to  the 
collector  appellee  will  be  obliged  to  bring 
separate  suits  against  each  one  of  the  bodies 
receiving  its  proportionate  share  of  said  tax, 
necessitating  a  multiplicity  of  suits.  Re- 
payment of  the  amount  which  should  be 
paid  for  the  uses  and  purposes  of  the  state 
of  Illinois  could  not  be  enforced  by  any  legal 
proceeding  whatever,  nor  could  repayment 
be  obtained  from  anyone  which  would  cover 
the  costs,  including  the  commissions  deduct- 
ed for  the  recovery  of  the  taxes;  and  if  pro- 
ceedings to  collect  the  taxes  were  not  en- 
joined great  and  irreparable  injury  would 
result  to  the  appellee,  for  which  there  was 
no  complete  or  adequate  remedy  at  law.  It 
was  then  alleged  that  to  pay  the  enormous 
sum  of  over  a  million  of  dollars,  claimed  as 
the  tax  for  1900,  would  render  it  impossible 
for  the  company  to  pay  its  rentals  or  pre- 
serve its  leasehold  interests,  and  would  nec- 
essarily result  in  its  insolvency.  It  was  also 
averred  that  there  were  hundreds  of  corpo- 
rations subject  to  be  assessed  by  such  board 
in  the  same  manner  that  the  appellee  was 
assessed  under  the  writ  of  mandamus  issued 
in  respect  to  the  taxes  assessed  against  it, 
and  that  not  one  of  such  corporations  was, 
as  a  matter  of  fact,  so  assessed,  but  a  dis- 
criminating, crushing  tax  burden  was  placed 
upon  appellee  and  the  other  corporations 
mentioned  in  the  writ,  contrary  to  the  pro- 
visions of  the  Constitution  of  the  United 
States,  and  in  violation  of  the  Constitution 
of  the  state  of  Illinois. 

Within  a  month  of  the  time  when  the  as- 
sessment of  1900  was  made  under  the  com- 
mand of  the  writ  the  same  board  of  equali- 
sation made  an  assessment  upon  the  proper- 
ty of  the  appellee  for  the  year  1901,  using 
the  best  judgment  of  its  members,  and  at 
that  time  it  equalized  the  assessment  with 
other  property  asaeased  Uixom^YiomV.  \}toft  «\».\a^ 
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and  the  difference  between  the  two  assess- 
ments is  most  material.  The  facts  are  stat- 
ed in  the  opinion  of  the  circuit  judge,  as 
follows : 
[28]  *"A  comparison  between  these  records  of  the 
state    board  is  sip^nificant.  In   the  case 

of  the  Chicago  Union  Traction  Company  the 
assessment  for  the  year  1001 — capital  stock 
and  tangible  property  aggregated — falls 
from  a  little  over  fourteen  millions  of  dol- 
lars (the  reassessment  for  1000)  to  about 
eight  millions,  two  hundred  and  fifty  thou- 
sand dollars, — a  loss  of  about  40  per  cent. 

"In  the  case  of  the  Chicago  Consolidated 
Traction  Company,  the  depreciation  is  from 
a  little  over  three  millions,  seven  hundred 
and  fifty  thousand  dollars  to  about  two  mil- 
lions of  dollars,  or  about  47  per  cent. 

"In  the  case  of  the  People's  Gas  Company, 
the  depreciation  is  from  over  twelve  mil- 
lions and  a  half  to  about  eight  millions 
and  a  half,  or  about  32  per  cent. 

"In  the  case  of  the  Chicago  City  Railway, 
the  depreciation  is  from  a  little  over  six 
millions  to  a  little  over  four  millions  and  a 
quarter,  or  about  30  per  cent. 

"In  the  case  of  the  Chicago  Telephone 
Company,  the  depreciation  is  from  a  little 
less  than  two  millions,  six  hundred  thou- 
Mtnd  dollars  to  a  little  over  one  million, 
seven  hundred  thousand  dollars,  or  about 
34 Vl^  per  cent. 

"In  the  case  of  the  Chicago  Edison  Com- 
pany, the  depreciation  is  from  a  little  over 
two  millions,  four  hundred  thousand  dol- 
lars, to  a  little  over  one  million,  three  hun- 
dred thousand  dollars,  or  about  46  per  cent. 

"In  the  case  of  the  South  Chicago  City 
Railway,  the  depreciation  is  from  nearly 
five  hundred  seventy  thousand  dollars  to  a 
little  less  than  three  hundred  thousand  dol- 
lars, or  about  47  per  cent. 

"These  assessments,  so  widely  divergent, 
were  upon  the  same  properties,  by  the  same 
board,  entered  almost  on  the  same  day.  The 
dates  of  which  they  spoke  of  were,  it  is  true, 
a  year  apart;  the  one  being  of  the  1st  of 
April,  1000,  the  other  of  the  1st  of  April, 
1901.  But  the  tide  of  stock  quotations,  and 
the  tide  of  current  values,  were  higher  on 
the  latter  day  than  the  former.  If  between 
these  two  assessments  a  considerable  dis- 
[29] parity  ^should  exist,  the  increase  ought  to 
be  found  in  the  assessment  for  1901,  and  not 
in  that  for  1900.'*     [114  Fed.  559.] 

Other  averments  were  made  in  the  bill, 
designed  to  raise  other  questions  than  the 
ones  discussed  in  the  following  opinion,  and 
for  that  reason  are  not  set  forth. 

The  defendants  put  in  their  answer  and 
joined  issue  in  regard  to  many  of  the  mate- 
rial averments  contained  in  the  bill.  The 
case  was  referred  to  a  master  and  testimony 
was  taken  and  a  report  made  by  the  master 


to  the  court,  in  which  he  found  all  the 
material  averments  of  the  bill  had  been 
proved.  The  court  approved  the  findings  of 
the  master,  but  before  granting  the  injunc- 
tion it  ordered  that  the  ap[)ellec  should  pay 
to  the  city  an  amount  which  the  court  found 
was  fairly  and  equitably  due  from  the  ap- 
pellee as  its  proportion  of  the  taxes  for  1900. 
Tlie  sum  was  arrived  at  by  the  court  by  a 
computation  which,  in  its  judgment,  pro- 
duced a  fair  and  proper  result.  The  amount 
directed  to  be  paid  by  the  court  before  the 
injunction  should  issue  was  i;he  sum  of 
$134,350.03,  which'  sum  the  appellee  paid, 
and  the  injunction  issued  as  directed.  The 
appellants  duly  excepted  to  the  findings  of 
the  master  tliat  the  amount  of  taxes  equita- 
bly due  from  the  appellee  was  as  just  stated, 
and  the  appellants  insisted  that  the  find- 
ing of  the  master  of  the  amount  of  tax  to  be 
paid  should  have  been  the  sum  of  $901,154.- 
15  for  general  taxes,  and  $58,057.63  for  in- 
terest thereon,  making  a  total  of  $1,019,211,- 
78  as  due  from  the  appellee  for  the  taxes  of 
1900,  as  evidenced  by  the  collector's  war- 
rant in  the  hands  of  the  defendants  in  this 
suit. 

It  was  also  averred  that  the  assessment 
was  grossly  excessive  and  the  property 
greatly  overvalued. 

Messrs.  David  K.  Tone  and  James 
Hamilton  Lewis  argued  the  cause,  and, 
with  Messrs.  Harry  A.  Lewis,  William  F. 
Struckman,  William  II.  Stead,  and  George 
B.  Gillespie,  filed  a  brief  for  appellants: 

Equality  and  imiformity  of  taxation  is 
not  a  right  guaranteed  by  the  Federal  Con- 
stitution. 

State  Railroad  Tax  Cases,  92  U.  S.  576, 
618,  23  L.  ed.  663,  675;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  016;  Kelly 
V.  Pittsburgh,  104  U.  S.  78,  26  L.  ed.  658; 
Merchants'  &  M.  Nat.  Bank  v.  Pennsylva- 
nia, 167  U.  S.  461-464,  42  L.  ed.  236,  237, 
17  Sup.  Ct.  Rep.  829;  Henderson  Brid;3:e 
Co.  V.  Henderson,  173  U.  S.  592,  43  L.  ed. 
823,  19  Sup.  Ct.  Rep.  553;  Magoun  v.  Illi- 
nois Trust  &  Sav.  BauK,  170  U.  S.  283. 
293,  295,  42  L.  cd.  1037,  1042,  1043,  18 
Sup.  Ct.  Rep.  594 ;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  562,  46  L.  ed.  679, 
690,  22  Sup.  Ct.  Rep.  431;  Missouri  v. 
Dockery,  191  U.  S.  105,  170,  48  L.  ed.  133, 
134,  63  L.R.A.  571,  24  Sup.  Ct.  Rep.  53; 
Travellers'  Ins.  Co.  v.  Connecticut,  185  U. 
S.  364,  371,  46  L.  ed.  949,  954,  22  Sup. 
Ct.  Rep.  673;  Coulter  v.  Louisville  &  N. 
R.  Co.  196  U.  S.  507,  49  L.  ed.  615,  25  Sup. 
Ct.  Rep.  342. 

Where  the  Constitution  and  the  laws  of 
a  state  are  just  and  fair,  and  the  sole  griev« 
ancc  of  which  a  party  complains  is  that 
the  oOicers  of  the  state^  charged  with  exe-> 
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ciitinsf  those  laws,  have  doprivcd  that  party 
of  his  property,  contrary  to  the  Ck>n8ti- 
tution  and  the  laws  of  the  state,  and  in 
riolation  of  the  terms  thereof,  no  Federal 
question  it  presented;  for,  under  the  above 
circumstances,  it  will  be  presumed  that 
the  state  courts  will  give  full  relief  against 
the  illegal  and  unauthorized  acts  of  the 
ofllccrs  of  the  state. 

.  Illinois  C.  R.  Co.  v.  Hodges,  113  111.  323; 
New  Haven  Clock  Co.  v.  Kochersperger,  176 
111.  383,  61  N.  E.  629;  Coxc  Bros.  &  Co.  v. 
Salomon,  188  111.  671,  69  N.  E.  422;  Sieg- 
fried V.  Raymond,  190  111.  424,  60  N.  E. 
868. 

The  distinction  between  state  action  that 
gives  rise  to  Federal  jurisdiction  within 
Uie  meaning  of  the  14th  Amendment  and 
the  mere  unauthorized  acts  of  state  of- 
ficers, when  performed  contrary  to  state 
law,  which  fails  to  give  Federal  jurisdic- 
tion, has  been  frequently  pointed  out  by 
tins  court  wlicn  determining  under  what 
circumstances  a  criminal  prosecution  may 
be  removed  from  a  state  court  into  a  court 
of  the  United  States  by  reason  of  the  de- 
nial by  the  state  of  the  rights  and  im- 
munities guaranteed  to  accused  persons  un- 
der the  14th  Amendment. 

Straudcr  v.  West  Virginia,  100  U.  8.  303, 
25  L.  ed.  664;  Virginia  v.  Rives  (Ex  parte 
Virginia),  100  U.  S.  313,  25  1j.  ed.  607. 

In  the  Civil  Rights  Cases,  109  U.  S.  3, 
27  L.  ed.  835,  3  Sup.  Ct.  Rep.  18,  this  court, 
in  declaring  unconstitutional  the  civil 
ri^'hts  acts,  passed  pursuant  to  §  6  of  the 
14th  Amendment,  clearly  pointed  out  the 
distinction  we  have  contended  for. 

So  long  as  a  state,  by  its  legislature,  has 
guaranteed  to  persons  and  corporations 
within  its  jurisdiction  equality  and  uni- 
formitv  of  taxation,  no  violation  of  the  14th 
Amendment  has  occurred  simply  because 
the  state  officers  charged  with  the  duty  of 
administering  the  state  law  have  failed 
to  do  their  duty. 

Kentucky  v.  Powers,  201  U.  S.  1,  60  L. 
ed.  633,  26  Sup.  Ct.  Rep.  387;  Gibson  v. 
Mi5<<«is8ippi,  162  U.  8.  665-681,  40  L.  ed. 
1075  1078,  16  Sup.  Ct.  Rep.  904. 

The  decision  of  this  court  in  Barney  v. 
New  York,  193  U.  S.  430,  48  L.  ed.  737,  24 
Sup.  Ct.  Rep.  602,  is  of  controlling  im- 
portance in  this  case,  and  requires  that 
appellee's  bill  of  complaint  be  dismissed 
for  want  of  jurisdiction. 

And  see  Manhattan  R.  Co.  v.  New  York, 
18  P'ed.  195:  Kiernan  v.  Multnomah  Coun- 
ty, 95  Fed.  849;  Re  Storti,  109  Fed.  807; 
St.  Ivouis,  I.  M.  &  S.  R.  Co.  V.  Davis,  132 
Fed.  029 ;  Coulter  v.  Louisville  &  N.  R.  Co. 
196  U.  S.  599,  49  L.  ed.  615,  25  Siip.  Ct. 
Rep.  342;  Owensboro  Waterworks  Co.  v. 
ChfvoiiAl>oro,  200  U.  S.  46,  60  L.  ed.  363,  26 


Sup.  Ct.  Rep.  249;  Carfer  ▼.  Caldwell,  200 
U.  S.  293,  296,  60  L.  ed.  488,  489,  26  Sup. 
Ct.  Rep.  264. 

Equally  untenable  is  the  claim  in  appel- 
lee's bill  of  complaint,  that,  under  the  cir- 
sumstances  there  described,  the  appellee 
was  deprived  of  its  property  without  due 
process  of  law,  because  it  had  no  oppor- 
tunity to  be  heard  at  the  time  the  assess- 
ment complained  of  was  levied  against  it. 

State  Railroad  Tax  Cases,  92  U.  S.  675, 
23  L.  ed.  663;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Backus,  164  U.  S.  421-425,  38  L. 
ed.  1031-1036,  14  Sup.  Ct.  Rep.  1114; 
Michigan  C.  R.  Co.  v.  Powers,  201  U.  S. 
245,  301,  60  L.  ed.  744,  764,  26  Sup.  Ct. 
Rep.  469;  Public  Clearing  House  v.  Coyne, 
194  U.  S.  497,  609,  48  L.  ed.  1092,  1098,  24 
Sup.  Ct.  Rep.  789. 

Courts  of  equity  in  the  state  of  IllinoiB 
furnish  complete  redress  in  case  the  state 
board  of  equalization  has  exceeded  its  au- 
thority, or  if  its  action  is  palpably  wrong. 

Illinois  C.  R.  Co.  v.  Hodges,  113  111.  323; 
New  Haven  Clock  Co.  v.  Kochersperger,  176 
111.  383,  61  N.  E.  629;  Coxe  Bros.  &  Co.  ▼. 
Salomon  and  Siegfried  v.  Raymond,  supra. 

The  testimony  of  the  individual  members 
of  the  state  board  of  equalization  in  refer- 
ence to  the  operation  of  their  minds  at  the 
time  they  made  the  assessment  com- 
plained of  was  incompetent,  and  should 
have  been  excluded  by  the  circuit  court. 

Wright  V.  Chicago,  48  111.  292;  Quick  ▼. 
River  Forest,  130  111.  326,  22  N.  E.  816; 
Ryder  v.  Alton.  176  HI.  100,  61  N.  E.  821; 
Washington  Park  Club  v.  Chicago,  219 
111.  326,  76  N.  E.  383;  Republic  L.  Ins.  Co. 
v.  Pollak,  76  111.  298 ;  New  York  &  C.  Grain 
&  Stock  Exchange  v.  Gleason.  121  HI.  612, 
13  N.  E.  204;  Washington,  A.  &  G.  Steam 
Packet  Co.  v.  Sickles,  5  Wall.  580-592,  18 
L.  ed.  550-553;  Fayerweather  v.  Ritch,  195 
U.  S.  276,  49  L.  ed.  193,  26  Sup.  Ct.  Rep. 
58;  Coulter  v.  Louisville  &  N.  R.  Co.  supra. 

The  extracts  from  the  reports  of  the 
railroad  and  warehouse  commissioners  and 
from  the  reports  of  the  board  of  agriculture 
for  the  state  of  Illinois  were  incompetent. 

The  state  of  Illinois  could,  without  vio- 
lating the  Federal  Constitution,  tax  the 
property  of  steam  railroads  at  a  dilTcrent 
rate  and  upon  a  dilTerent  basis  than  it  taxed 
the  property  of  corporations  engaged  in 
operating  street  railroad,  gas,  electric  light, 
and  telephone  plants. 

Missouri  v.  Dockery,  191  U.  S.  166,  48  L. 
cd.  133,  63  L.R.A.  571,  24  Sup.  Ct.  Rep.  63; 
Coulter  v.  Louisville  &  N.  R.  Co.  supra. 

In  order  to  make  a  public  record  compe- 
tent evidence  of  a  fact  therein  recited,  two 
things  are  necessary:  First,  that  the  fact 
therein  recited  is  required  by  law  to  be  re- 
corded by  the  official;  second,  that  the  per- 
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son  recording  the  fact  must  have  had  per- 
sonal knowledge  of  the  matters  he  was  reg- 
istering at  the  time.  Unless  both  of  the 
above  conditions  coexist,  a  public  record  is 
incompetent  when  oflFered  as  evidence  tend- 
ing to  establish  a  fact  in  a  court  of  justice. 
Hegler  v.  Faulkner,  163  U.  S.  109,  38  L. 
ed.  053;  14  Sup.  Ct.  Rep.  779;  Chaflfee  v. 
United  States,  18  Wall.  516,  21  L.  ed.  908; 
Swift  V.  State,  89  N.  Y.  64;  Culver  v.  Cald- 
well, 137  Ala.  125,  34  So.  13;  Gordon  v. 
Bucknell,  38  Iowa,  438;  State  v.  Krause, 
58  Kan.  651,  50  Pac.  882;  Wellington  v. 
Boston  &  M.  R.  Co.  158  Mass.  185,  33  N. 
E.  393;  Jones  v.  Cordele  Guano  Co.  94  Ga. 
14,  20  S.  E.  265;  State  v.  Wells,  11  Ohio, 
261. 

The  figures  taken  from  the  books  of  th<* 
Union  Stock  Yard  &  Transit  'Company  and 
from  Brown's  Directory  of  American  Gas 
Companies  were  not  competent  evidence  and 
«hould  have  been  excluded. 

Seymour  v.  McCormick,  19  How.  96,  15 
L.  ed.  557;  Langley  v.  Smith,  3  N.  Y.  S. 
R.  276;  State  v.  Daniels,  44  N.  H.  385; 
Richardson  Bros.  &  Co.  v.  Stringfellow, 
100  Ala.  418,  14  So.  283;  Cooke  v.  Penrhyn 
Slate  Co.  36  Ohio  St.  135,  38  Am.  Rep.  568; 
Spalding  v.  Hedges,  2  Pa.  St.  240;  Payson 
V.  Everett,  12  Minn.  216,  Gil.  137;  Vogt 
▼.  Cope,  66  Cal.  31,  4  Pac.  915;  Whiton  v. 
Albany  City  Ins.  Co.  109  Mass.  31 ;  North 
Chicago  Rolling  Mill  Co.  v.  Monka,  107  III. 
341;  Bloomington  v.  Shrock,  110  111.  221, 
51  Am.  Rep.  679;  Tichenor  v.  Newman,  186 
ni.  282,  57  N.  E.  826;  Yoe  v.  People,  40 
III.  412;  Gale  v.  Rector,  5  111.  App.  484; 
Chicago  City  R.  Co.  v.  Douglas,  104  111. 
App.  45;  Sisson  v.  Cleveland  &  T.  R.  Co. 
14  Mich.  496,  90  Am.  Dec.  252;  Fairley  v. 
Smith,  87  N.  C.  367,  42  Am.  Rep.  522; 
Gallagher  v.  Market  Street  R.  Co.  67  Cal. 
13,  56  Am.  Rep.  713,  6  Pac.  869. 

The  records  of  the  state  board  of  equali- 
sation do  not  sustain  any  of  the  allegations 
of  appellee's  bill. 

Coulter  V.  Louisville  &  N.  R.  Co.  196  U. 
8.  599,  49  L.  ed.  615,  25  Sup.  Ct.  Rep.  342; 
State  Railroad  Tax  Cases,  92  U.  S.  575-618, 
23  L.  ed.  663-676. 

A  construction  placed  by  the  highest 
court  of  the  state  upon  the  taxing  laws  of 
that  state  is  binding  upon  a  Federal  court. 

State  Railroad  Tax  Cases,  supra. 

Where  a  tax  collector  attempts  to  collect 
an  illegal  tax,  the  aggrieved  party  may  pay 
the  tax  under  protest  and  recover  the  money 
back  in  an  action  of  assumpsit. 

Chicago  v.  Northwestern  Mut.  L.  Ins.  Co. 
218  III.  44,  1  L.R.A.(N.S.)  770,  75  N.  E. 
803 ;  Cook  County  v.  Fairbank,  222  111.  589, 
78  N.  E.  896. 

Where  a  tax  is  illegal  and  void  and  can 
be  paid  under  protest  and  then  recovered 
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back  from  the  collector,  the  aggrieved  party 
has  an  adequate  remedy  at  law,  and  a  court 
of  equity  will  not  assume  jurisdiction. 

Shelton  v.  Piatt,  139  U.  S.  591,  35  L.  ed. 
273,  11  Sup.  Ct.  Rep.  646;  Allen  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  658,  35  L. 
ed.  303,  11  Sup.  Ct.  Rep.  682;  Pacific  Exp. 
6o.  V.  Seibert,  142  U.  S.  339,  36  L.  ed.  1036, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  ▼. 
Board  of  Public  Works,  172  U.  S.  38,  43 
L.  ed.  356,  19  Sup.  Ct.  Rep.  90. 

Overvaluation  of  property  by  an  assessing 
body,  unaccompanied  with  fraud  or  bad 
faith,  furnishes  no  ground  for  equitable  in- 
tervention. 

State  Railroad  Tax  Cases,  92  U.  S.  676, 
23  L.  ed.  663;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Backus,  154  U.  S.  421,  434,  38 
L.  ed.  1031,  1039,  14  Sup.  Ct.  Rep.  1II4; 
Maish  V.  Arizona,  164  U.  S.  699,  611,  41  L. 
ed.  567,  571,  17  Sup.  Ct.  Rep.  193. 

Before  a  court  of  equity  will  grant  an 
injunction  to  restrain  the  collection  of  taxes 
on  the  ground  of  excessive  valuation  and  un- 
fair discrimination  on  the  part  of  assessors, 
complainant  must  distinguish  by  his  bill  of 
complaint  the  legal  from  the  illegal  part  of 
the  tax,  and  must  actually  pay  the  tax 
which  is  due;  otherwise  he  is  not  entitled 
to  relief. 

Cummings  ▼.  Merchants'  Nat.  Bank,  101 
U.  S.  154,  25  L.  ed.  903;  Albuquerque  Nat. 
Bank  v.  Perea,  147  U.  S.  87,  37  L.  ed.  91, 
13  Sup.  Ct.  Rep.  194;  Cincinnati  Southern 
R.  Co.  V.  Guenther,  19  Fed.  399;  SUte  Rail- 
road Tax  Cases,  92  U.  S.  616,  23  L.  ed.  674; 
German  Nat.  Bank  ▼.  Kimball,  103  U.  S. 
733,  26  L.  ed.  469. 

The  capitalization  method  of  assessment 
adopted  by  the  circuit  court  was  illegal, 
unfair,  and  directly  contrary  to  the  statutes 
of  the  state  of  Illinois,  as  those  statutes 
had  been  interpreted  both  by  the  highest 
court  of  the  state  and  by  this  court. 

State  Railroad  Tax  Cases,  supra;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  166  U.  S. 
185,  222,  225,  41  L.  ed.  965,  978,  979,  17 
Sup.  Ct.  Rep.  604;  Walker  v.  People,  192 
111.  106,  61  N.  E.  489;  National  Bank  of 
Commerce  v.  New  Bedford,  175  Mass.  262, 
56  N.  E.  288;  Re  Gould,  19  App.  Div.  362, 
46  N.  Y.  Supp.  506. 

There  is  no  competent  evidence  tending 
to  sustain  the  assessment  made  by  the  cir- 
cuit court,  even  assuming  that  the  court  had 
a  right  to  ignore  the  method  of  assessment 
provided  for  by  the  laws  of  the  state  of  Illi- 
nois and  adopt  a  plan  of  its  own,  diflferent 
from  and  contrary  to  the  provisions  of  those 
laws. 

Books  of  account  of  a  party  are  not  evi- 
dence except  of  charges  made  by  the  credit- 
itor  against  the  debtor  when  they  stand  to 
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«Mh  other  in  tlie  relation  of  plaintiff  anil  Sup.   Ot.   Rep.   Ml;    New   Orieuia   v.   New 

defendant.     Wlwn  a  question  of  fact  is  at  Orleaiu  Waterworks  Co.   142  U.  8.   79,  30 

Inue   hetween   the   parties   ia   a   court,  and  I.,  ed.  643,  IB  Sup.  Ct.  Rep.  1*2;  Penn  Mut. 

that  question  docs  not  involve  the  relation  !,.  Ina.  Co.  v.  Austin,  168  U.  S.  685,  42  L. 

of  debtor  or  creditor,  auch  a  fact  cannot  br  ed.  828,  18  Sup.  Ct.  Rep.  223;  City  H.  Co. 

prored   by   a   party'a   own    books,   for   »ucli  v.  Citiiens'  Street  R.  Co.  166  U.  S.  557,  41 

ImAa   are  merely   the   «e1f-ser\-ing  declara  L.  ed.  1114,  17  Sup.  Ct.  Rep.  953;   Coulter 

tiona  of  tiie  party  producing  them,  and  are  v.  Louisville  &  N.  R.  Co.   196  U.  S.  500,  4B 

incompetent    under    familiar    rules   of   evi-  L.  ed.   615,  25  Sup.  Ct.  Rep.  342. 

■"li^s  Y.  Dennett,  12  N.  H.  BIO;  Uttlc        ^•^'^r'    ^J'li'^'"  ^\9";'*'^'  ^\^^"'  ^Z 

r.  Wyatt,  14  N.  H.  23;  BaWielder  v.  San-  f*"/""'''  "<*  ^"'""^  M.  Carter  for  appei- 

bom,  22  N.   H.  326;    I.ASsone  v.  Boston  4  ^~  .  i   ■     i     .  .... 

L  R.  Co.  66  N.  H.  346.  17  L.R.A.  525,  24  .  ^*  "^  oompla.ned  of  are  act.  of  th* 

Atl.  B02;  Juniata  Bank  v.   Brown,  6  Serir.  *  „*'        ,    „-     ,   .      ,„„  „   „    -„„  _,_    -.- 
I.  i>    o3«     w  K-       —       im7  ■•     nn  ..     ...n  Ex  parte  Vire  nia,  100  U.  S.  339-347,  25 

AR.  220;  McKenney  V.  Waite,  20  Me.  340;  ,       a    ata  a-m     r^- n    t  n    »    r.      _ 

Uiller  ,.  Clark,  5  Lana.  388;   Union  Bank  h,^^'  ^""l^^,    ?'^' ?,■  ?  ^a'^^^-^; 

T.  Cll,  S  Fla.  409;   Jem.ain  v.   Worth,   5  9^'"^^   '««  ""  ^-  ^^*^   Vv     !     -si 

Denio.   342;   Boyd  v.   Yerkea,   25   III.   App.  f "P^,  «,  ^Tt    V,'  f^    ils,        P^'^^ 

•a.)      I.-   1        „    iT_i     _       1   I        I        ^       -n  C.   b,   34,   38    L.   ed.   896,   14   Sup.   Ct.    Hep, 

b7;   Minton  v.  Underwood  Lumber  Co.  79  ,,„„     „  _  •   .  .   n.    ^ 

nri.    AdA    Aa  \r    m    out     ii.,i*  „    u-      inn  1108;   Reoftan   v.   Farmers    Loan  &  T.   Co. 
ff.s    646    48  N.  W.  857;   Holt  v.  Pie,  120  ^ 

«P     '«7  '  '  "-^P'   560,   14   Sup.   Ct.  Rep.   1047;   Neal  v. 

In  Chicago  *  O.  T.  R.  Co.  v.  Wellman,  J?^'^"""'   \^'  .U". ,f-   f «-   2«   L    ed.   567; 

1*3  U.  S.  ^9,  36  L.  ed.  176,  12  Sup.  Ct  ^""'^Z  loV"'!;;    «..    ?.  ^^  ^°r}% 

R.U.  400.   thi.  court   held    LhA  the  nroduc  S_ ^^.^..^O    L.    <^_J15,25_  S«p.    Ct.    Rep. 
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im  01  tgnra  oMhe  g,»m   .h.,.cl,r  tar.         £  Jf 

ma,,  .™.,d.r.l,o.,  »,lh„„l  ,.;  l..Umo„y  ^    j.,,,^',      ,j  P,    ^        J   2,  ^    J 

T'l™"»  ■k?""';   how   th.   .X|»n«.  jsofs^,  „,       .'    (.,„,        „3'„    g    „, 

were  disbursed,  and  their  necessity  and  rea-  „„  ,      »,,.,,  o        «..   v.       ...^ 

_     .,     „  .       m  ■     .  '     .  .  ,    .  28  L.  ed,  11*5,  5  Sup.  Ct.  Ren.  730;  Arrow 

Bonableness.  was  insufflcient  upon  which  to         .,,         u  ■         1,0  .r    c    ,„,    «n  . 

.  ,  '^  smith  V.  Harmoning,   118  U.  S.   194.  30  L. 

.    *        ™"  ..         „  .  .,  ed.  243,  6  Sup.  Ct.  Rep.   1023;  Yick  Wo  t. 

Messra.   David  K.  Tone,  James  Hamilton  Hopkins,   118   U.   S.   350,   30  L.  ed.  220,   8 

Uwis,  Harry  A.  Lewis    William  P-  Struck-  gup.  Qt.  Rep.  108* ;  Railroad  A  Teleph.  Cos. 

mann,  Frank  L.  Shepard,  William  H.  Stead,  ,    p^^^j  „f  e       ii„„,  85  Fed.  302;   Nash- 

and  George  B.  Gillespre  filed  3  brief  in  reply  ^i,,^   (,.  4  St.  L.  R.  Co.  v.  Tavlor.  88  Fed. 

lor  appellants;         ^   ^^      ,  ^  108;   Taylor  v.   Uuisville  4.  N.   R.  Co.  31 

The   testimony   of   the   four   members   of  q    ^    ^    53^^   gO  y    g    j^         igg    gg   ^ei. 

the  sUte  board  of  equalization  in  reference  35^.    Louisville   Trust  Co.   v.   Stone,   *8   a 

to  the  operation  of  their  mmds  at  the  time  q   ^   289    107  Fed    305 

they   made    the   assessment   complained    of       ".f^;  ^j^'j^  ,^^j  ;,,  equalization,  being  the 

ta  incompetent.  „..„„,  supreme  taking  agency  of  the  state,  its  ac- 

Chicago,  B.  &  Q.  R.  Co,  v.  Babcock,  204  ^.^^  j,  ^^^^  .ction  of  the  state. 
U.  S.  686,  51  L.  ed.  636.  27  Sup,  Ct.  Rep.        p„,,„  ^   Roctford,  R.  I.  t  St.  L.  R,  Co. 
*28.  70  ju    501-   Western  U.  Teleg.  Co.  v.  Mis- 
The   mere   fact  that  a  claim   is  made   in  g^uri,    190   U.   S,   *12.   *7   L.   ed.    1116,   23 
good  faith  that  a  case  is  one  arising  under  gup.    Ct.    Rep.    730;    Missouri   v.    Dockery, 
the  Constitution  of  the  United  States  does  lai   U.  S.   165-170,  48  L.  ed.   133,   134,  83 
not  make  out  a  case  cogniiable  in  a  circuit  L.R.A,   571,   24   Sup,   Ct.   Rep,   53;   Coulter 
court  of  the  United   States,  where  there  is  v.    Ijiuiaville    k    N.    R.    Co.;    Railroad    ft 
no  diversity  of  the  citiMnsiiip  of  the  parties.  Teleph.  Cos.  v.  Board  of  Equalizers;  Nash- 
Defiance  Water  Co.  v.  Defiance,  191  U.  S.  ville.  C.  &  St.  L.  R.  Co.  v.  Taylor;  Taylor 
184-19*.   48    L.   ed.    140-1*4,   2*    Sup.   Ct.  "■   Louisville   &   N.    R.   Co.   and   LouisvHte 
Bcp.  63;  Lehigh  Min.  &  Mfg.  Co.  v.  Kelly,  Trust  Co.  v.  Stone,— supra, 
180  U.   S.  327-^338,   40  L.  ed,   4*4-4*7,   18        The   final   judgment   ot   a   state   suprem* 
Sup.  Ct.  Rep.  307;  Arbuckle  v.  Blackburn,  court  is  the  action  of  a  state. 
ISl   U    S    405-413,  48   L.   ed.   239-241,  24        Chicago,  B.  t  Q.  R,  Co.  v.  Chicago,  166 
Sup   Ct.  Bep.  148;  Newburyport  Water  Co.  U,  S.  226,  41   L.  ed.  979,  17  Sup.  Ct.  Rep. 
rNcwburyLrt,   193  U.  S.  581,  576,  *8  L.  881;  Scott  v.  McNeal,  15*  U,  S,  3*,  38  L. 
od.  793,  790,  24  Sup.  Ct,  Rep.  563;  Barney  ed.  896,  1*  Sup.  Ct.  Kep,   1108. 
T    New  York,  103  U.  S.  430,  *8  L.  ed.  737,        The   fixing  of   rates   by   a   staU  railroad 
24  Sup.  Ct.  Bep.  502;  Manhattan  R,  Co.  v.  commission  is  the  act  of  the  st»te. 
Hew  York.  18  Fed.  195;  Chicago  L.  Ins.  Co.        R''"g«n  ^   Farmers'  Loan  ft  T.  Co.  supra. 
T.  Needles.  113  U.  S.  574,  28  L.  od.  1084,  5        Discriminating  administration   of   a  city 
•t  !•.  ed.  *^ 
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ordinance  by   public   officers   charjjotl    with 
•uch  administration  is  tlie  act  of  tlie  stair. 

Yick   Wo  V.   Hopkins,   supra. 

Under  the  terms  of  the  leases  and  assijni- 
ments  of  leases  from  said  conipani<'s  to  the 
Chicap^  Union  Traction  Company,  dated 
June  1,  1899,  all  property  rights  and  fran- 
chises >vere  absolutely  transferred  to  and 
vested  in  the  lessee  for  the  terms  of  the 
Icasos,  respectively.  The  supreme  court  of 
Illinois  has  passed  upon  one  of  these  leases, 
and  has  held  that  the  conveyance  therein 
was  practically  absolute,  leaving  in  the  les- 
sor no  reversionary  interest  in  the  property 
and  franchises  conveyed  of  any  substantial 
value  whatever. 

Chicago  West  Div.  R.  Co.  v.  Metropolitan 
West  Side  Elev.  R.  Co.  162  111.  526,  38  N. 
E.  730. 

To  constitute  due  process,  every  step  pro- 
vided by  law  must  be  duly  observed. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  supra. 

Tlie  members  of  the  state  board  did  not 
exercise  their  judgment. 

Chicago,  B.  &  Q.  R.  Co.  v.  Cole.  76  111. 
694;  Chicago,  B.  &  Q.  R.  Co.  v.  Paddock,  76 
111.   610. 

The  state  board  of  equalization  did  not 
equalize  the  assessment  so  made  with  the 
assessments  of  other  property  in  the  state 
of  Illinois. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  Taylor, 
86  Fed.  184;  1j>\w  v.  People,  87  111.  405; 
Railroad  &  Telepb.  Cos.  v.  Board  of  Equal- 
izers, 85  Fed.  306;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  supra. 

The  reassessments  made  by  the  state 
board  are  so  grossly  excessive  as  to  amount 
to  fraudulent  assessments. 

State  Bd.  of  Equalization  v.  People,  191 
111.  528,  58  L.U.A.  513,  01  N.  E.  330. 

Other  corporations  of  the  same  class  were 
not  assessed  on  the  same  basis. 

Cummings  v.  Merchants'  Nat.  Bank,  101 
U.  S.  153-166,  26  L.  ed.  003,  904;  Porter  v. 
Rockford,  R.  I.  &  St.  L.  R,  Co.  70  III.  590; 
Chicago,  B.  &  Q.  R.  Co.  v.  Cole,  75  111.  501 ; 
Pacific  Hotel  Co.  v.  Lieb,  83  HI.  002;  La 
Salle  &  P.  H.  &  D.  R.  Co,  v.  Donoghuo,  127 
111.  27,  11  Am.  St.  Rep.  90.  18  N.  E.  827; 
Williams  v.  Dutton,  184  111.  008,  60  N.  E. 
808;  Coxe  Bros.  &  Co.  v.  Salomon,  188  111. 
671,  59  N.  E.  422;  Dows  v.  Chicago,  11 
Wall.  108,  20  L.  ed.  05;  Union  P.  R.  Co.  v. 
Cheyenne  (Union  P.  R.  Co.  v.  Ryan)  113 
U.  S.  510-525,  28  L.  ed.  1098-1101,  6  Sup. 
Ct.  Rep.  601;  Allen  v.  Baltimore  &  O.  R. 
Co.  114  U.  S.  311,  29  L.  ed.  200,  6  Sup.  Ct. 
Rep.  926,  962;  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  S.  339-348,  35  L.  ed.  1036  1038,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
260:  Ogden  City  v.  Armstrong,  168  U.  S. 
224-237,  42  L.  ed.  444-451,  18  Sup.  Ct. 
Rep.  98 ;  San  Francisco  Nat.  Bank  v.  Dodge, 


197  U.  S.  70-76,  49  L.  ed.  669-673,  25  Sup. 
Ct.  Rep.  384;  Sandford  v.  Poe,  60  L.R.A.  041, 

16  C.  C.  A.  306,  37  U.  S.  App.  378,  09  Fed. 
547;  Western  U.  Teleg.  Co.  v.  Norman,  77 
Fed.  21;  Central  P.  R.  Co.  v.  Evans,  111 
Fed.  74 ;  Dundee  Mortgage  Trust  Invest.  Co. 
v.  Parrish,  11  Sawy.  92,  24  Fed.  202;  Bal- 
four V.  Portland,  28  Fed.  739;  Railroad  & 
Teleph.  Cos.  v.  Board  of  Equalizers,  86  Fed. 
305;  Taylor  v.  Louisville  ft  N.  R.  Co.  31 
C.  C.  A.  637,  60  U.  S.  App.  166,  88  Fed. 
374. 

The  appellee  had  no  hearing  m  to  the 
power  of  the  board  to  reassess  or  as  to  the 
value  to  be  placed  on  its  property. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  701,  28  L.  ed.  669,  4  Sup.  Ct.  Rep. 
603;  Kentucky  Railroad  Tax  Cases,  116  U. 
S.  321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  67; 
Davidson  v.  New  Orleans,  96  U.  8.  104, 
24  L.  ed.  619;  Fallbrook  Irrig.  Dist.  Co.  v. 
Bradley,  164  U.  S.  167,  168,  41  L.  ed.  388, 

17  Sup.  Ct.  Rep.  56;  Kennard  v.  Louisiana, 
92  U.  S.  480,  23  L.  ed.  478;  Wurtz  v.  IToag- 
land,  114  U.  S.  606,  29  L.  ed.  229,  6  Sup. 
Ct.  Rep.  1086;  Lent  v.  Tillson,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825; 
Spencer  v.  Merchant,  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921;  Walston  v. 
Neyin,  128  U.  S.  678,  32  L.  ed.  614,  9  Sup. 
Ct.  Rep.  102;  Stuart  v.  Palmer,  74  N.  Y. 
183,  30  Am.  Rep.  289;  Powell  v.  PtMiplc, 
214  111.  476,  106  Am.  St.  Rep.  117,  73  N. 
E.  796;  Fallbrook  Irrig.  Co.  v.  Bradley,  104 
U.  S.  150,  41  L.  ed.  385,  17  Sup.  Ct.  Rep. 
56;  Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  ed. 
129;  Flanders  v.  Soelye,  106  U.  S.  718,  20 
L.  ed.  1217;  Litchfield  v.  Goodnow  (Litch- 
field V.  Crane)  123  U.  S.  649,  31  L.  ed.  199, 
8  Sup.  Ct.  Rep.  210;  Green  v.  Bogue,  158 
U.  S.  478,  39  L.  ed.  1061,  16  Sup.  Ct  Rep, 
976. 

The  members  of  the  state  board  of  equali- 
zation were  competent  witnesses. 

Railroad  &  Teleph.  Cos.  v.  Board  of 
Equalizers,  86  Fed.  302;  1  Wigmore,  Ev. 
360;  State  Bd.  of  Equalization  v.  People, 
191  111.  528,  68  L.R.A.  513,  61  N.  E.  339; 
Cummings  v.  Merchant's  Nat.  Bank,  101  U. 
S.  153,  25  L.  ed.  903;  Pelton  v.  Commercial 
Nat.  Bank.  101  U.  S.  143,  25  L.  ed.  901; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus, 
164  U.  S.  421,  434,  38  L.  ed.  1031,  1039, 
14  Sup.  Ct.  Rep.  1114;  Fargo  v.  Hart,  193 
U.  S.  490-500,  48  L.  ed.  701-765,  24  Sup. 
Ct.  Rep.  498;  Coulter  v.  Louisville  &  N.  R. 
Co.  196  U.  S.  699,  49  L.  ed.  616,  25  Sup. 
Ct.  Rep.  342;  Ix)uisville  Trust  Co.  v.  Stone, 
46  C.  C.  A.  299,  107  Fed.  307;  Cincinnati 
Southern  R.  Co.  v.  Guenther,  19  Fed.  399; 
First  Nat.  Bank  v.  Lucas  County,  26  Fed. 
749. 

The  duty  of  the  board  to  equalize  is  not  » 
matter  of  discretion,  but  a  mandatory  duty; 
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and  the  violation  of  that  mandate  is  the  de- 
nial of  the  equal  protection  of  the  laws. 

Law  ▼.  People,  87  III.  405;  Railroad  & 
Teleph.  Cos.  v.  Board  of  Equalizers,  86  Fed. 
302;  State  Railroad  Tax  Cases,  92  U.  S. 
676,  23  L.  ed.  663;  San  Mateo  County  v. 
Southern  P.  R.  Co.  8  Sawy.  238,  13  Fed. 
733;  Santa  Clara  County  v.  Southern  P.  R. 
Co.  9  Sawy.  166,  18  Fed.  397;  Santa  Clara 
County  ▼.  Southern  P.  R.  Co.  118  U.  S. 
394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132; 
Railroad  A  Teleph.  Cos.  v.  Board  of  Equali- 
zers, supra;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Taylor,  86  Fed.  168;  Louisville  Trust  Co. 
V.  Stone,  supra;  Cummings  v.  Merchants' 
Nat.  Bank,  101  U.  S.  153,  25  L.  ed.  903; 
German  Nat.  Bank  v.  Kimball,  103  U.  S. 
732,  26  L.  ed.  469;  Stanley  v.  Albany  Coun 
ty,  121  U.  S.  635,  30  L.*^ed.  1000,  7  Sup. 
Ct.  Rep.  1234;  Ran  Francisco  Nat.  Bank  v. 
DckI^p,  197  U.  S.  70,  49  L.  ed.  0G9,  25  Sup. 
Ct.  Rpp.  384. 

Mr.  Justice  Peckham,  after  makinj*  the 
foreiroiiig  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  claim  that  the  action  of  the  state 
l>oar(l  of  equalization  in  making  the  assess- 
ment under  consideration  was  the  action  of 
the  »tat(',  and  if  carried  out  would  violate 
the  provisions  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  bv  tak- 
ins^  property  of  the  appellee  without  due 
process  of  law,  and  by  failing  to  give  it  the 
« qiial  protection  of  the  laws,  constitutes  a 
Federal  question  be}ond  all  controversy. 
IJow  that  question  should  be  decided  is  an- 
other matter,  which  we  will  proceed  at  once 
to  discuss. 

The  state  board  of  equalization  is  one  of 
the  instrumentalities  provided  by  the  state 
for  the  purpose  of  raising  the  public  reve- 
nue by  way  of  taxation.  In  regard  to  cor- 
porations of  the  class  of  which  the  appellee 
and  the  other  corporations  involved  here 
are  members,  it  is  the  duty  of  that  board 
to  make  an  original  assessment  upon  them. 
From  the  decision  of  the  board  in  making 
such  assessment  no  appeal  is  provided  for, 
and  each  decision  is  therefore  conclusive,  ex- 
cept as  proceedings  for  relief  may  thereafter 
be  taken  in  the  courts.  As  to  the  assess- 
ments of  local  assessing  bodies,  the  board 
is  one  of  review,  but  its  decisions  are  equal- 
ly conclusive,  as  in  the  case  of  original  as- 
sessments. Acting  under  the  constitution 
and  laws  of  the  state,  the  board  therefore 
represents  the  state,  and  its  action  is  the 
action  of  the  state.  The  provisions  of  the 
[Sf]14th  'Amendment  are  not  confined  to  the  ac- 
tion of  the  state  tiirough  its  legislature,  or 
through  the  executive  or  judicial  authority. 
Those  provisions  relate  to  and  cover  all  the 
instrumentalities  by  which  the  state  acts,  i 
SS  li.  ad. 


and  so  it  has  been  held  that  whoever,  by 
virtue  of  public  position  under  a  state  gov- 
ernment,  deprives  another  of  any  right  pro- 
tected by  that  Amendment  against  depriva- 
tion by  the  state,  violates  the  constitutional 
inhibition;  and  as  he  acts  in  the  name  of 
the  state  and  for  the  state,  and  is  clothed 
with  the  state's  powers,  his  act  is  that  of 
the  sUte.  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L.  ed.  979,  17  Sup. 
Ct.  Rep.  581.  Following  the  above  case,  the 
Federal  courts  throughout  the  country  have 
frequently  reviewed  the  action  of  taxing 
bodies  when,  under  the  facts,  such  action 
was  in  effect  the  action  of  the  state,  and 
therefore  reviewable  by  the  Federal  courts 
hy  virtue  of  the  provisions  of  the  Amend- 
ment in  question.  See  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Taylor,  86  Fed.  168;  Louisville 
Trust  Co.  V.  Stone,  46  C.  C.  A.  299,  107  Fed, 
305.  ■  In  the  last  case,  which  related  to  en- 
joining the  collection  of  alleged  illegal  taxes 
by  reason  of  discrimination,  the  court  said: 
''It  may  be  conceded  that,  if  the  allegations 
of  the  bill  are  made  out,  there  exists,  in  re- 
spect to  the  property  of  complainant  and 
others  similarly  situated,  a  systematic,  in- 
tentional, and  illegal  undervaluation  of  oth- 
er property  by  the  taxing  officers  of  the 
state,  which  necessarily  effects  an  unjust 
discrimination  against  the  property  of  which 
the  plaintiff  is  the  owner,  and  a  bill  in  equi- 
ty will  lie  to  restrain  such  illegal  discrim- 
ination, and  that  in  such  cases  Federal  ju- 
risdiction will  arise  because  of  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  14th 
Amendment." 

The  same  principle  has  been  recognized  in 
Reagan  v.  Farmers'  Loan  &  T.  Co.  164  U.  S. 
3G2,  390,  38  L.  ed.  1014,  1021,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047 ;  A.  Backus, 
Jr.  &  Sons  V.  Fort  Street  Union  Depot  Co. 
169  U.  S.  557,  665,  42  L.  ed.  853,  857,  18 
Sup.  Ct.  Rep.  445;  Fargo  v.  Hart,  193  U.  S. 
490,  602,  48  L.  ed.  761,  766,  24  Sup.  Ct.  Rep. 
498. 

The  case  before  us  is  one  which  the  facts 
make  exceptional.  It  is  made  entirely  clear 
that  the  board  of  equalization  did  not  equal- 
ize the  assessments  in  the  cases  of  these  cor- 
porations, the  effect  of  which  was  that  they 
were  levied  upon  a  different  principle  or 
followed  a  different  method  from  that  adopt- 
ed in  *the  case  of  other  like  corporation8[S7] 
whose  property  the  board  had  assessed  for 
the  same  year.  It  was  not  the  mere  action 
of  individuals,  but,  under  the  facts  herein 
detailed,  it  was  the  action  of  the  state, 
through  the  board.  There  is  here  no  conten- 
tion of  illegality  simply  because  of  assessing 
the  franchises  of  these  corporations  at  a  dif- 
ferent rate  from  tangible  property  in  the 
state,  which  the  state  might  do  (Coulter  v. 
LouisviUe  &  N.  R.  Co.  196  U.  &  699,  49  L. 
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ed.  015,  26  Sup.  Ct.  Rep.  342),  but  it  Is 
asserted  that  the  board  assessed  the  fran- 
chises and  other  property  of  these  com- 
panies at  a  different  rate  and  by  a  different 
method  from  that  which  had  been  employed 
by  the  board  for  other  corporations  of  the 
same  class  for  that  year.  The  result  is  an 
enormous  disparity  and  discrimination  be- 
tween the  various  assessments  upon  the  cor- 
porations. The  most  important  function  of 
the  board,  that  of  equalizing  assessments,  in 
order  to  carry  out  the  provisions  of  the  Con- 
stitution of  the  state  in  levying  a  tax  by 
valuation,  "so  that  every  person  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her, 
or  its  property,"  was,  in  this  instance,  omit- 
ted and  ignored,  while  the  board  was  making 
an  assessment  which  it  had  jurisdiction  to 
make  under  the  laws  of  the  state.  This  ac- 
tion resulted  in  an  illegal  discrimination 
which,  under  these  facts,  was  the  action  of 
the  state  through  the  board.  Barney  v. 
New  York,  193  U.  S.  430,  48  L.  ed.  737,  24 
Sup.  Ct.  Rep.  602,  holds  that  where  the  act 
complained  of  was  forbidden  by  the  state 
legislature,  it  could  not  be  said  to  be  the  act 
of  the  state.    Such  is  not  the  case  here. 

We  are  also  of  opinion  tf^at  the  case  is 
one  over  which  equity  has  jurisdiction.  In 
Cummings  v.  Merchants*  Nat.  Bank,  101  U. 
S.  153,  25  L.  ed.  903,  this  court  held  that 
the  case  was  one  properly  brought  in  equity. 
It  was  to  restrain  the  collection  of  a  tax. 
While  the  court  held  that  the  position  of  the 
bank  as  trustee  entitled  it  to  maintain  an 
action  in  equity  and  also  under  the  statute 
of  Ohio,  it  was  further  held  (page  167): 
"Independently  of  this  statute,  however,  we 
are  of  opinion  that  when  a  rule  or  system 
of  valuation  is  adopted  by  those  whose  duty 
it  is  to  make  the  assessment,  which  is  de- 
signed to  operate  unequally  and  to  violate 
a  fundamental  principle  of  the  Constitution, 
[S8]and  when  *this  rule  is  applied  not  solely  to 
one  individual,  but  to  a  large  class  of  indi- 
viduals or  corporations,  that  equity  may 
properly  interfere  to  restrain  the  operation 
of  this  unconstitutional  exercise  of  power.*' 
We  have  in  the  case  at  bar  similar  facts.  A 
system  of  valuation  was  adopted  and  ap- 
plied to  a  large  class  of  corporations,  differ- 
ing wholly  from  that  applied  to  other  cor- 
porations of  the  same  class,  and  resulting  in 
a  discrimination  against  the  appellee  of  the 
most  serious  and  material  nature.  It  is  not 
a  question  of  mere  difference  of  opinion  as 
to  the  valuation  of  property,  but  it  is 
a  question  of  difference  of  method  in  the 
manner  of  assessing  property  of  the  same 
kind.  Although  the  law  itself  may  be  valid 
and  provide  for  a  proper  valuation,  yet  if, 
through  mistake  on  the  part  of  the  state, 
through  its  board  of  equalization,  and  while 
Mct/n^  as  M  quAa'i-judicitA  body,  the  board 


erred  in  the  method  to  be  pursued  in  rela- 
tion to  the  corporations  now  before  us,  th(^ 
mistake  is  one  which  may  be  corrected  in 
equity. 

In  all  these  cases,  however,  where  there 
is  jurisdiction  to  tax  at  all,  equity  will  not 
grant  an  injunction  to  restrain  the  collec- 
tion, even  of  an  illegal  tax,  without  the  pay- 
ment on  the  part  of  the  taxpayer  of  the 
amount  of  a  tax  fairly  and  equitably  due. 
People's  Nat.  Bank  v.  Marye,  191  U.  S.  272, 
48  L.  ed.  180,  24  Sup.  Ct.  Rep.  08,  and  cases 
cited.  Acting  upon  this  principle,  the  cir- 
cuit court  refused  to  issue  the  injunction 
until  the  appellee  paid  the  amount  which 
the  court  found  to  be  a  fair  and  just  amount 
due  from  the  appellee  for  the  tax  of  the 
year  1900,  based  upon  a  tax  at  the  same 
rate  as  that  levied  upon  other  property  and 
on  corporations  of  the  same  class  within  the 
state.  The  sum  to  be  paid  by  the  appellee 
herein,  as  decided  by  the  circuit  judge,  was 
$134,350.03.  That  sum  was  paid  instead 
of  $1,019,211.78,  called  for  by  the  warrant 
in  the  hands  of  the  collector. 

Finally,  it  is  objected  that  the  appellee 
had  a  complete  and  adequate  remedy  at  law 
by  paying  the  amount  of  the  warrant,  and 
then  suing  the  collector  to  recover  the  same 
back  as  money  paid  under  duress,  although 
upon  a  void  warrant.  Undoubtedly,  if  there 
be  a  complete  and  adequate  remedy  at  law 
in  such  *a  case  as  this,  the  remedy  in  equity  [Sf 
will  not  be  recognized.  Assuming  the  tax 
to  be  void,  equity  will  not  restrain,  by  in- 
junction, its  collection,  unless  there  be  some 
other  ground  for  equitable  interposition. 
Shelton  v.  Piatt,  139  U.  S.  691,  35  L.  ed. 
273,  11  Sup.  Ct.  Rep.  040;  Allen  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  058,  35  L. 
ed.  303,  11  Sup.  Ct.  Rep.  082;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep.  2o0. 

In  the  cases  in  139  U.  S.,  supra,  it  was 
recognized  that  no  ground  appeared  for  the 
interposition  of  a  court  of  equity,  because  of 
the  existence  of  a  statute  in  the  state  of 
Tennessee  providing  for  paying  the  amount 
of  the  alleged  illegal  tax  to  the  officer  hold- 
ing the  warrant,  and  granting  to  the  tax- 
payer a  right  to  commence  an  action  to  re- 
cover back  the  tax  thus  paid,  the  statute 
providing  that  the  officer  should  pay  the 
lunount  received  into  the  state  treasury, 
where  it  was  to  remain  until  the  question 
was  decided,  and,  if  it  was  decided  in  favor 
of  the  taxpayer,  provision  was  made  for  the 
repayment  of  the  amount  by  the  state.  The 
otlier  averments,  beside  that  of  the  illegal- 
ity of  the  tax,  made  in  these  two  cases,  were 
held  not  to  constitute  a  ground  for  the  in- 
terposition of  a  court  of  equity  by  restrain- 
ing the  collection  of  the  tax.  In  the  case 
'  in  142  U.  S.,  supra,  the  eourt  held  that  there 
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wu  no  iptnind  to  WAirant  the  Interposition 
of  a  court  of  equitj.  The  owe  w&a  decided 
opon  the  ground  th*t  the  averment  of  ille- 
jtlity  of  the  tax  was  not  sustained.  There 
u  DO  statute  of  a  similar  kind  in  Illinois 
■liich  has  bepn  c«lled  to  our  attention,  hnt 
ume  of  the  cases  in  that  state  hold  that 
■ich  a  suit  maj  be  maintained  againat  the 
tallector  when  the  money  was  paid  under 
protest. 

In  the  case  at  bar  it  ia  averred  that  it  is 
the  duty  of  the  collector,  having  received 
the  money  on  hia  warrant,  to  pay  the  sum 
N  received  in  the  proportions  designated 
in  his  tax  books  to  the  city  treasurer  of 
llie  city  of  Chicago,  the  county  treasurer  of 
the  county  of  Cook,  the  treasurer  of  the 
ttnitAry  district,  and  other  officers  and  au- 
thorities entitled  to  receive  the  same,  and  if 
the  plaintiff  instituted  suit  to  recover  back 
the  taxes  so  paid  to  the  town  or  county  col- 
lector he  would  be  obliged  to  bring  separate 
•uits  against  each  one  of  the  several  taxing 
bndii's  receiving  its  proportionate  share  of 
[HJthetax, 'therel^  necessitating  a  multiplicity 
of  guitd,  and  the  proportion  of  the  tax  which 
would  go  to  the  state  of  Illinois  could  not 
be  collected  back  by  any  legal  proceeding 
:vhat>oever;  and  if  repayment  could  be  com- 
pelled from  the  city  of  Chicago  and  other 
taxing  bodies,  such  repayment  would  not 
cover  the  cost,  including  commisBions  de- 
dnct«d  for  tbe  collection  of  the  tax,  and  in 
that  way  it  was  averred  that  the  appellee 
would  be  subjected  to  great  and  irreparable 
injury,  tor  which  there  was  not  a  complete 
or  adequate  remedy  at  law.  There  was  also 
tbe  allegation,  already  referred  to  in  the 
foregninfr  statement,  that,  if  compellpd  to 
pay  this  enormous  tax,  it  would  be  rendered 
inaolvent.  We  think  all  these  alle^tions 
combined  take  the  case  out  of  the  class 
where  relief  is  prayed  for,  founded  simply 
npon  tbe  unconstitutionality  of  tbe  Inw  un- 
der which  the  tax  ia  levied,  or  upon  the  il- 
legality, for  any  other  resMon,  of  the  tax 
Itadf,  and  bring  tlM  owa  withiB  the  jnris- 


to  the  judgment  of  my  brethren,  I  ekonot 
but  think  that  the  circuit  court  was  wrong 
in  taking  jurisdiction  of  this  case.  We  all 
agree,  I  suppose,  that  it  is  only  in  most  ex- 
ceptional cases  that  a  state  can  be  said  to 
deprive  a  person  of  his  property  without  due 
process  of  law  merely  because  of  the  deci- 
sion of  a  court,  without  more.  The  discus- 
sion in  Chicago,  B.  &  Q.  It.  Co.  v.  Chicago, 
166  U.  a.  226,  41  L.  ed.  970,  17  Sup.  Ct. 
Rep.  SBl,  concerned  a  judgment  assumed  to 
be  authorized  by  a  'statuteof  the  state,  and(41] 
in  that  case  the  judgment  of  the  state  court 
was  affirmed,  so  that  no  very  extensive  con- 
clusiona  can  be  drawn  from  it.  So  far  as  I 
know  this  is  the  first  instance  in  which  a 
circuit  court  has  been  held  authorized  to 
take  jurisdiction  on  tlie  ground  that  the  de- 
cision of  a  state  tribunal  was  contrary  to 
the  14th  Amendment. 

It  seems  to  me  that  the  appellee  should 
not  tie  heard  until  it  has  exhausted  its  local 
remedies;  that  the  action  of  the  state  board 
of  equalization  should  not  be  held  to  be  the 
action  of  the  state  until,  at  least,  it  has 
been  sanctioned  directly,  in  a  proceeding 
which  the  appellee  is  entitled  to  bring,  by 
the  Hnal  tribunal  of  the  state, — the  supreme 
court.  I  am  unable  to  grasp  the  principle 
on  which  the  state  is  said  to  deprive  the 
appellee  of  its  property  without  due  procesa 
of  law  because  a  subordinate  board,  subject 
to  the  control  of  the  supreme  court  of  the 
state,  is  said  to  have  violated  the  express 
requirement  of  the  state  in  its  Constitution, 
— because,  in  other  words,  the  board  has  dis- 
obeyed the  authentic  command  of  the  state 
by  failing  to  make  its  valuations  in  such  a 
way  that  every  person  shall  pay  a  tax  in 
proportion  to  the  value  of  his  property. 
I  should  have  thought  that  the  action  of  tlie 
state  \vas  to  be  found  in  it«  Constitution, 
and  that  no  fault  could  be  found  with  that 
until  the  authorized  interpreter  of  that  Con- 
stitution, the  supreme  court,  had  said  tliat 
it  sanctioned  the  alleged  wrong,  Barney  T. 
New  York,  193  U.  S,  WO,  48  L.  ed.  737,  24 
Sup,  Ct.  Rep.  502. 

As  I  think  that  the  circuit  court  ought  to 
be  ordered  to  dismiss  this  case,  I  shall  not 
discuss  the  merits.  But  I  cannot  forbear 
adding  that,  so  far  as  the  appellee  is  com- 
plaining that  it  has  been  compelled  to  pay 
the  full  amount  of  the  tax  due  from  it,  and 
is  founding  Ita  complaint  on  the  fact  that 
other  parties  are  escaping  their  liabilities, 
whether  tlirough  mistake  or  still  uncorrect- 
ed fraud,  it  seems  to  me  to  show  no  suffl. 
cient  ground  for  relief,  unless  exceptional 
reasons  exist,  not  advert|fp|^^the  judg- 
ment of  the  court. 

Hr.  Juaiiee  Moody 
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[4S]  SAMUEL  B.  RAYMOND,  County  Treasurer, 

etc.,  Appts., 

V. 

CHICAGO  FDISON  COMPANY. 
(No.  110.) 


SAMUEL  B.  RAYMOND,  (^unty  Treasurer, 

etc.,  Appts., 

V. 

CHICAGO    CITY    RAILWAY    COMPANY. 

(No.  il7.) 


SAMUEL  B.  RAYMOND,  County  Treasurer, 

etc.,  Appts., 

V. 

SOUTH  CHICAGO  CITY  RAILWAY  COM- 
PANY. 

(No.  118.) 


SAMUEL  B.  RAYMOND,  County  Treasurer, 

etc.,  Appts., 

V. 

PEOPLE'S    GASLIGHT    &    COKE    COM- 
PANY.     (No.   119.) 


SAMUEL  B.  RAYMOND,  County  Treasurer, 

etc.,  Appts., 

V. 

CHICAGO  TELEPHONE  COMPANY. 
(No.  120.) 


SAMUEL  B.  RAYMOND,  County  Treasurer, 

etc.,  Appts., 

V. 

CHICAGO    CONSOLIDATED    TRACTION 
COMPANY.      (No.  121.) 

(See  S.  C.  Reporter's  ed.  42.) 

These  cases  are  governed  by  the  decision 
in  Raymond  v.  Chicago  Union  Traction  Com- 
pany, ante,  78. 

[Nos.  116,  117,  118,  119,  120,  121.] 

Argued  April  8,  0,  1907.    Decided  October 

21,  1907. 

APPEALS  from  the  Circuit  Court  of  the 
I'nited  States  for  the  Northern  District 
of  Illinois  to  review  judgments  enjoining  the 
collection  of  a  tax  on  the  property  of  cer- 
tain corporations,  which  tax  is  claimed  to 
violate  the  Federal  Constitution.  Affirmed. 
See  same  cases  below,  114  Fed.  557. 

Messrs.  David  K.  Tone  and  James 
Hamilton  Lewis  argued  the  cause,  and, 
with  Messrs.  Edward  J.   Brundage,  Harry 

A.  Lewis,  William  F.  Struckmann,  Frank 
L.  Shepard,  William  H.  Stead,  and  George 

B.  Gillespie,  filed  a  brief  for  appellants: 
Where  the  sessions  of  a  state  board  of 

equalization  are  public  and  are  held  at  a 
time  and  place  fixed  by  law,  it  is  the  duty 
of  all  persons  to  be  present  and  take  notice 
of  the  board^s  action. 


Lander  v.  Mercantile  Nat.  Bank,  186  U.  8. 
468,  46  L.  ed.  1247,  22  Sup.  Ct.  Rep.  908. 

The  regularity  of  the  procedure  in  the 
levying  and  collection  of  taxes  is  a  question 
that  arises  under  the  Constitution  and  laws 
of  the  state.  So  long  as  no  right  guaranteed 
by  the  Federal  Constitution  is  infringed, 
this  court  is  controlled  by  the  interpreta- 
tion placed  by  the  highest  court  of  the  state 
upon  such  statutes. 

Bailey  v.  Maguire,  22  Walk  215,  22  L.  ed. 
850;  Erie  R.  Co.  v.  Pennsylvania,  21  Wall. 
492,  22  L.  ed.  595. 

Where  a  person  can  recover  back  an  il- 
legal tax  by  an  action  at  law,  no  relief  can 
be  had  in  a  court  of  equity. 

Shelton  v.  Piatt,  139  U.  S.  591-595,  35 
L.  ed.  273-276,  11  Sup.  Ct.  Rep.  646;  Allen 
▼.  Pullman's  Palace  Car  Co.  139  U.  S.  658, 
35  L.  ed.  303,  11  Sup.  Ct.  Rep.  682;  Pacific 
Exp.  Co.  v.  Seibert,  142  U.  S.  339,  35  L.  ed. 
1035,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct. 
Rep.  250;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Board  of  Public  Works,  172  U.  S.  38,  43 
L.  ed.  356,  10  Sup.  Ct.  Rep.  90. 

Where  a  municipal  or  state  officer  de- 
mands money  which  he  has  no  right  to  re- 
ceive, and  a  party  pays  such  monry  to  pre- 
vent injury  to  his  business  or  pn>perty, 
the  money  may  be  recovered  back  from  the 
state  or  the  municipality. 

Chicago  v.  Northwestern  Mut.  L.  Ins.  Co. 
218  111.  40,  1  L.R.A.(N.S.)  770,  75  N.  E. 
803;  Cook  County  v.  Fairbank,  222  111. 
578,  78  N.  E.  805. 

A  court  of  equity  should  never  interfere 
with  the  taxing  machinery  of  a  state,  where 
the  aggrieved  party  has  an  adequate  rem- 
edy by  an  action  at  law. 

Shelton  v.  Piatt,  139  U.  S.  591,  35  L.  ed. 
273,  11  Sup.  Ct.  Rep.  646;  Allen  v.  Pull- 
man's Palace  Car  Co.;  Pacific  Exp.  Co.  v. 
Seibert;  and  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  v.  Board  of  Public  Works, — supra. 

Any  citizen  and  taxpayer  who  shows  that 
he  is  interested  in  having  any  public  ofii- 
cial  perform  his  duty  may  make  a  demand 
upon  such  ofiicial  for  the  performance  of 
that  duty,  and,  if  that  ofiicial  refuses,  such 
citizen  and  taxpayer  may  himself  institute 
a  mandamus  suit  and  compel  the  perform- 
ance of  that  duty. 

Pike  County  v.  People,  11  111.  202;  Ot- 
tawa V.  People,  48  111.  240;  Hall  v.  People, 
57  111.  313;  People  ex  rel.  Jackson  v.  Subur- 
ban R.  Co.  178  111.  594,  49  L.R.A.  650,  53 
N.  E.  349;  State  Bd.  of  Equalization  v.  Peo- 
ple, 191  111.  528,  58  L.R.A.  513,  61  N.  E. 
339. 

Even  should  we  concede  that  the  appellee 
and  the  corporations  named  in  the  manda- 
mus suit  were  taxed  upon  their  capital 
stock  and  franchises  at  a  higher  rate  and 
under  different  rules  than  were  all  other 
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eorporatlont  for  the  year  1900,  such  acts  by  245,  50  L.  ed.  744,  26  Sup.  Ct.  Rep.  459; 

the  state  board  do  not  infringe  any  right  or  Coulter  ▼.  Louisville^  N.  R.  Co.  196  U.  S. 

privilege  guaranteed  by  the  Federal  Consti-  599,  49  L.  ed.  615,  25  Sup.  Ct.  Rep.  342; 

tution.  Fargo  v.  Hart,  193  U.  S.  490,  503,  48  L. 

Missouri  ▼.  Dockery,   191  U.  S.   165,  48  ed.  761,  767,  24  Sup.  Ct.  Rep.  498;  People's 

L.  ed.  133,  63  L.R.A.  571,  24  Sup.  Ct.  Rep.  Xat.  Bank  ▼.  Marye,  191  U.  S.  272,  48  L. 

53;  Coulter  v.  Louisville  A  N.  R.  Co.  196  cd.  180,  24  Sup.  Ct.  Rep.  68;  Union  P.  R. 

U.  S.  599,  49  L.  ed.  615,  25  Sup.  Ct.  Rep.  Co.  v.  Cheyenne  (Union  P.  R.  Co.  v.  Ryan), 

342.  113  U.  S.  516,  525,  28  L.  ed.  1098,  1101,  6 

A  state  may  levy  a  franchise  tax  to  any  Sup.  Ct.  Rep.  601;  Louisville  Trust  Co.  ▼• 

amount   upon   a   domestic   corporation   not  Stone,  46  C.  C.  A.  299,  107  Fed.  305. 
engaged  in  interstate  commerce,  and  neither        Resort  to   the   Federal   court   under   the 

the  extortionate  amount  of  such  a  tax,  nor  equitable  circumstances  shown  was  proper, 

its  inequality,  presents  any  question  arising  also,  because  the  state  was  attempting  to 

under  the  Constitution  of  tlie  United  States,  tax,   indirectly,   the   patent   rights   and   li- 

Ilamilton   Mfg.   Co.  v.   Massachusetts,   6  censes    owned    by    appellee.      Such    patent 

Wall.  632,  18  L.  ed.  904;  Provident  Inst.  v.  rights  are  Federal  franchises,  and  the  bill 

Massachusetts,  6  Wall.  611,  18  L.  ed.  907;  alleged  that  the  state  had  no  power  to  tax 

Delaware  Railroad  Tax,    18  Wall.   206,  21  capital  stock  represented  by  them. 
I.,  ed.  888:   Kirtland  v.  Hotchkiss,  100  U.        Bloomer  v.  McQuewan,  14  How.  539,  549, 

S.  401,  25  L.  ed.  558;  California  v.  Central  14  L.  ed.  532,  537;  Bloomer  v.  Millinger,  1 

P.  R.  Co.  127  U.  S.  1-41,  32  L.  ed.  160-157,  Wall.  340,  361,  17  L.  ed.  581,  684;  Seymour 

2  Inters.  Com.  Rep.   153,  8  Sup.  Ct.  Rep.  y.  Osborne,  11  Wall.  516,  533,  20  L.  ed.  33, 

mil:  Home  Ins.  Co.  v.  New  York,  134  U.  35.    Cammeyer   v.   Newton,  94   U.   S.   225, 

S.  594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  593.  226,  24  L.  ed.  72;  De  La  Vergne  Refrigerat- 

A  corporation  orpranized  under  the  laws  j^g  ^^^1^    q^    ^    Featherstone,   147  U.  S. 

of  Illinois  has  no  right  or  power  to  sub-  ..qq,  220,  37  L.  ed.  138,  142,  13  Sup.  Ct.  Rep. 

sonbe  for  or  purchase  the  stock  of  another  233 ;  Southern  P.  R.  Co.  v.  California,  118 

"p^ple'ex   rel.   Peabodv   v.  Chicago   Gas  ^'  %  '^l'^'^'  ^0  L.  ed.  103,  104,  6  Sup. 

Trust  Co.  130  111.  268,  8  L.R.A.  497,  17  Am.  ^^IT^P*  "^^*      ...        .    .        .      .  ,     . 

o*    T>        oin    00   XT    17    THo     XT    J-       «        Tlie  power  of  the   states  to  tax  patent 
St.   Rep.    319,   22   N.   E.    798;    Hardine  ▼•      .  ,.     (.       u         x    •  i.*       j    •      xi.* 

Anxriolin  Glucoge  Co.   182  111.  661,  64  L.  "S^*f  ^f   ^f  **''*   questioned   in    thi. 

R.A.  738,  74  Am.  St.  Rep.   189,  65  N.  E.  ~"'*'   ''"^  "^^^  ""'\  circumBtance.  t^t 

.^.77  •   Dunbar  v    American  Telenh    A.  Tele<»  ^''^  '*"'■*  ^"  "°*  required  to  pass  specific- 

r..  224  111.  23,   116  Am.  St.  Rep.  132,  79  ""^  "P""  'J  *•?*'  """l  "'»*  ^^  •^-      „    -    „. 
y  y    .<,«                                         *^          '  Holt  V.  Indiana  Mfg.  Co.  176  U.  S.  68, 

Tlic  cases  here  under  consideration   pre-  _.'      -    ,!       \rt  '  r>*    '      v    ^'      I'oo    ft 

,  ..  1       At.     ri  272;   Indiana  Mfg.  Co.  v.  Koehne,   188   U. 

s.nt   no    question   ans.ns   under   the   Con-  '  ^  ' 

stitution  and  the  laws  of  the  United  States.  „         *        '  *        »  r 

Davidson  v.   New  Orleans,  96  U.   S.   97,        |' ,      i    ,        ,.  *    v     *      ^    u 

o4  T      J    Aia     V  11  Ti'xx  1       1.    -t/xA  TT         Federal    franchises    cannot   be    taxed   by 

24  L.  cd.  616;  Kelly  v.  Pittsbur^yh,  104  U.  .,        .    .       .      -i.       u  *  i     •  i  x«       tf 

S.  78,  83,  26  L.  ed.  668,  660;  Merchants'  i  *•»«  '^^^  '"  *»i^  absence  of  legislation  by 

M.  Nat.   Bank  v.  Pennsylvania,   167  U.  S.  ^"Kf??^  permitting  such  taxation. 

461,  464,  42  L.  ed.  236,  237,  17  Sup.  Ct.  Rep.  ^  ^»''/n',\'*  ?*°,/n    ,!;    o  t  ♦'       r 

QCitx    XT'  *i     J       TT  *  ui  •  S.  1,  40,  32  L.  ed.  150,  157,  2  Inters.  Com. 

820:  Kirtland  v.  Hotchkiss,  supra.  ^^^^  ^^^^  3  g^p   ^^   ^^^   {^^^,  Owensboit) 

Mr.     William     G.     Bcale    argued     the  Nat.   Bank   v.   Owensboro,   173   U.   S.   664, 

cause,  and,   with  Messrs.  Gilbert  E.   Port-  GG8,  43  L.  ed.  850,  862,   19  Sup.   Ct  Rep. 

er,  Buell  McKeever,  and  Waldo  F.  Tobey,  537. 

filed  a  brief  for  the  Chicago  Edison  Com-        Rights    under    the    patent    laws    of    the 

pany:  United  States  cannot  be  taxed  or  otherwise 

The  allegations  of  the  bill  show  a  substan-  burdened  under  state  authority, 
tial  claim  in  good  faith  arising  under  the       M'Culloch  v.  Maryland,  4  Wheat.  316,  431, 

Federal  Constitution,  and  this  is  sufficient  436,   4   L.   ed.    579,   607,    608;    Weston   v. 

to  ^'ive  Federal  jurisdiction.  Charleston,  2  Pet.   449,  466-469,   7   L.  ed. 

Pacific    Electric   R.    Co.   v.   Los   Angeles,  481,  487,  488;   Ex  parte  Robinson,  2  Biss. 

194  U.  S.   112,  48  L.  ed.  896,  24  Sup.  Ct.  313,  Fed.  Cas.  No.  11,932;  Re  Sheffield,  64 

Rep.  586;  City  R.  Co.  v.  Citizens'  Street  R.  Fed.  833. 

Co.  166  U.  S.  557,  562,  41  L.  ed.  1114,  1116,        And  it  does  not  matter  that  the  burden 

17  Sup.  Ct.  Rop.  653.  attempted  to  be  imposed  is  an  indirect  one 

The  allegations  of  the  bill  justify  resort  through   a   tax  on  corporate   capital   stock 

to  a  court  of  equity,  and  similar  bills  have  represented  in  part  by  an  investment  in  pai- 

boen  repeatedly  entertained.  ent  rights. 

Michigan  C.  R.  Co.  ▼.  Powers^  201  U.  B.       Fargo  v.  Hart,  Ittd  \3.  ^.  ^V^,  b^>  ^^"^^ 
5a  h.  ed.  %V 
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ed.  761,  765,  24  Sup.  Ct.  Rep.  408;  Delaware 
L.  &  W.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  368,  49  L.  ed.  1077,  1083,  25  Sup.  Ct. 
Rep.  669. 

It  has  been  specifically  decided  in  at  least 
two  states,  that  capital  stock  represented 
by  an  investment  in  patent  rights  cannot  be 
taxed  by  the  states. 

Com.  V.  Westinghouse  Electric  &  Mfg.  Co. 
151  Pa.  265,  24  Atl.  1107,  1111;  Com.  v. 
Edison  Electric  Light  Co.  157  Pa.  529,  37 
Am.  St.  Rep.  747,  27  Atl.  379;  People  ex 
rel.  Edison  Electric  Illuminating  Co.  v. 
Board  of  Assessors,  156  N.  Y.  417,  42  L. 
R.A.  290,  51  N.  E.  269. 

If  the  assessment  of  so  much  of  appellee's 
capital  stock  as  represented  its  investment 
in  patent  rights  is  not  separable  from  the 
entire  second  assessment,  then  the  entire 
assessment  is  a  nullity. 

Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  U.  S.  394,  415,  30  L.  ed.  118,  124,  C  Sup. 
Ct.  Hep.  1132;  California  v.  Central  P.  R. 
Co.  127  U.  S.  1,  29,  32  L.  ed.  150,  153,  2 
Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073. 

This  court  has  carefully  refrained  from 
enunciating  any  general  definition  of  "due 
process  of  law,"  and  has  likewise  deliberate- 
ly avoided  unnecessary  decisions  upon  the 
troublesome  subject. 

Davidson  v.   New   Orleans,  96  U.   S.  97, 
'•04,  24  L.  ed.  616,  619;  California  v.  Cen 
iral  P.  R.  Co.  127  U.  S.  1,  28,  32  L.  ed.  150, 
153,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073. 

It  is,  however,  well  settled  that  the  pro- 
hibitions of  the  14th  Amendment  refer  to 
all  agencies  and  instrumentalities  of  a  state, 
—legislative,  executive,  and  judicial. 

Fayerweather  v.  Ritch,  195  U.  S.  276,  297, 
49  L.  ed.  193,  209,  25  Sup.  Ct.  Rep.  58; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  233,  41  L.  ed.  979,  983,  17  Sup.  Ct. 
Rep.  581;  Scott  v.  McNeal,  164  U.  S.  34. 
45,  38  L.  ed.  896,  901,  14  Sup.  Ct.  Rep. 
1108:  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
373,  30  L.  ed.  220,  227,  6  Sup.  Ct.  Rep. 
1064;  ISeal  v.  Delaware,  103  U.  S.  370,  397, 
26  L.  ed.  567;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  104,  24  L.  ed.  616,  019;  Strauder 
V.  West  Virginia,  100  U.  S.  303,  25  L.  ed. 
664;  Virginia  v.  Rives  (Ex  parte  Vir- 
ginia) 100  U.  S.  313,  25  L.  ed.  667;  Ex 
parte  Virginia,  100  U.  S.  339,  26  L.  ed.  676. 

And  in  determining  what  is  due  process 
of  law,  regard  must  be  had  to  substance, 
not  to  form. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  235,  41  L.  ed.  979,  984,  17  Sup. 
Ct.  Rep.  581. 

While  in  this  instance  appellee  did  know 
in  advance  of  the  proposed  reassessment,  it 
had  no  opportunity  to  question  the  right 
and  power  of  the  board  to  make  it;  and, 


although  it  was  heard  by  the  board,  as  a 
matter  of  grace  and  favor,  respecting  the 
amount  of  it,  such  hearing  cannot  save  tlu 
statute  from  unconstitutionality. 

Security  Trust  &  S.  V.  Co.  v.  Lexington, 
203  U.  S.  311,  51  L.  ed.  198,  27  Sup.  Ct. 
Rep.  87 ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114;  Weyerhaueser  v.  Min- 
nesota, 176  U.  S.  660,  666,  44  L.  ed.  683, 
586,  20  Sup.  Ct.  Rep.  485;  Winona  ft  St. 
P.  Land  Co.  v.  Minnesota,  169  U.  S.  626, 
535-538,  40  L.  ed.  247,  250,  262,  16  Sup.  Ct. 
Rep.  83;  Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  ed.  616. 

The  power  of  the  board  to  assess  the  capi- 
tal stock  of  appellee  had  been  exercised  and 
exhausted  until  the  original  assessment 
should  be  set  aside  in  a  proper  legal  pro- 
ceeding. 

Wabash  R.  Co.  v.  People,  196  111.  608,  63 
N.  E.  1084. 

Neither  by  the  Illinois  courts  nor  by  the 
state  board  was  anything  said  or  done  about 
giving  appellee  a  credit  for  the  tax  al- 
ready paid  under  the  original  assessment. 
What  was  done  was  in  fact  to  burden  ap- 
pellee with  two  assessments.  Whatever  the 
form  in  which  this  was  done,  the  result  was 
contrary  to  the  fundamental  principles  of 
justice  which  are  an  element  in  due  process 
of  law. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  236,  41  L.  ed.  979,  984,  17  Sup. 
Ct.  Rep.  581. 

Of  course,  appellee  is  equitably  entitled  to 
such  a  credit. 

Mix  V.  People,  116  111.  273,  4  N.  E.  783. 

Under  the  Constitution  of  Illinois  the 
legislature  may  provide  for  some  diflfer- 
ences  in  taxation  from  time  to  time,  by  a 
general  law,  uniform  as  to  the  class  upon 
which  it  operates,  but  it  has  never  exercised 
this  power,  and,  under  existing  laws,  cer- 
tainly all  capital  stock  assessment  and 
taxation  must  be  uniform  and  proportionate. 

Chicago  &  A.  R.  Co.  v.  Livingston  Coun- 
ty, 68  111.  468;  Law  v.  People,  87  111.  385; 
Chicago  V.  Fishbum,  189  111.  377,  59  N.  E. 
791. 

The  supreme  court  of  Illinois  has  in  late 
years  refused  to  declare  taxes  invalid  in 
cases  where  objections  have  been  based  sole- 
ly on  violations  of  the  constitutional  re- 
quirement of  uniformity;  but  it  has  com- 
monly held,  as  in  the  Law  Case,  supra,  that 
it  is  the  duty  of  assessing  officers  and  bodies 
to  observe  the  requirement. 

Keokuk  &  H.  Bridge  Co.  v.  People,  161  111. 
138,  43  N.  E.  691;  Keokuk  &  H.  Bridge  Co. 
V.  People,  161  111.  514,  44  N.  E.  206. 

In  this  case  is  shown  an  unequal  and  un- 
just administration  of  law,  practically  un- 
der the  direction  of  the  state  supreme  court, 

ao7  U.  8. 


.  CiiK-AGO  Edison  Co. 


not  unlike  that  condemned  In  reaped,  of  thr 
f*ir-<weniing    San    Francisco   UuDdry    ordi- 

Yick  Wo  V.  Hopkins.  118  U.  S.  3Efl,  37S, 
JO  L.  ed.  220,  227,  6  Sup.  Ct,  Rep.  1084, 

R[(j!its  secured  by  the  niiprpnie  law  of  thp 
land  oannnt  be  impaired  under  the  etatv 
taxing  pou-er. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
8.  540.  563,  46  L.  ed.  679,  691,  22  Sup.  Ct 
Rep.  431. 

The  "equal  protection"  clause  of  the  !4th 
Amendment  means  that  state  taxation  munt 
apply  uniformly  to  corporations  of  the  same 

Michigan  C,  R.  Co.  v.  Powers,  201  U.  S, 
245,  50  L.  ed.  744.  26  Sup,  Ct.  Rep.  459. 

The  inequality  in  the  second  ansesament 
Kiw  proved  by  the  testimony  of  members  of 
the  board  of  equalization  familiar  with  the 
matter,  and  this  was  in  accordance  with  u 
course  frequently  followed  in  other  cases 
in  this  court. 

Pelcon  V.  Commercial  Nat.  Rank,  101  U. 
S,  143.  146.  147,  25  L.  ed.  Ml,  002;  Cum- 
minpo  V.  MerclmntB*  Nat.  Bank.  101  U.  S. 
153.  10I-1G3.  25  L.  ed.  903,  OOa.  007:  Pitts- 
biiri-h,  C.  C.  ft  St.  L.  B.  Co.  v.  Backus.  164 
1".  S.  421-434,  38  L.  ed.  1031-1033,  14  Sup. 
Ct.  Itep.  1114;  Maish  v.  Arizona,  164  U.  S. 
5fl9,  Bil.  41  L.  ed.  507,  571,  17  Sup.  Ct 
Rep.  193. 

The  supreme  court  of  Illinois  critiei^eil 
the  failure  of  the  members  of  the  board  it 
equalization  to  testify  in  the  man  dam  un 
»ujt,  Bayins  that  they  were  competent  wit- 
nesses, and  mi(!ht  have  been  called  to  ex- 
plain their  methods. 

State  Bd.  of  EqunliiBtion  v.  People,  191 
ill.  551,  68  L.R.A.  513,  61  N.  E.  33U, 

Mr.  John  P.  Wllxon  ar^'ued  the  cause 
and  Alett  a  brief  for  the  Chicago  City  Rail- 
way Company: 

Equality  Is  the  requirement  of  the  Con- 
stitution, and  applies  to  all  assessing  bodies, 
even  although  they  act  under  a  statute  re- 
quiring the  assessment  to  be  made  at  the 
fair  cash  value. 

Chicatw  i.  A.  R.  Co.  v.  Livingston  Countv, 
SB  III.  458:  Darling  v.  Gunn,  50  111.  424; 
rhica<{o  t  N.  W.  R.  Co.  v.  Boone  Countv, 
44  111.  240. 

The  claim  that  relief  should  have  been  de- 
nied on  the  ground  that  appellee  had  an 
adequate  remedy  at  law  is  made  for  the 
Arst  time  in  this  court,  and  comes  too  late. 

Reyncs  v.  Dumont.  130  V.  S.  354,  32  L. 
ed.  934,  9  Sup.  Ct.  Rep,  488;  Kilboum  v. 
Sunderland.  130  U.  S.  605,  32  L.  ed.  1005, 
9  Sup.  Ct.  Rep.  594. 

Where  the  tax  is  illegal  the  remedy  is  in 

Huling  V.  Khrich,  1S3  111.  316,  65  N.  B. 
636;  Kimball  v.  Mereoant*'  Sar.  Loan  4  I. 
Bt  L   ed. 


Co.  B9  111.  613;  Weber  t.  Baird,  208  lU. 
209,  70  N.  E.  231 ;  Darling  v.  Gunn,  supra. 

The  contention  that  relief  should  not  hava 
been  granted  on  account  of  the  failure  of 
complainant  to  make  a  proper  tender  of  the 
nmoimt  due,  and  that  the  court  did  not  re- 
quire a  BulDcient  payment  as  the  condition 
of  ^^ranting  relief,  is  not  well  taken. 

Fargo  V.  Hart.  193  U.  S.  490,  48  L.  ed. 
701,  24  Sup.  Ct.  Rep.  498. 

Messrs.  John  S.  Miller  and  Merritt  Starr 
filed  a  brief  for  the  South  Chicago  City 
Railway  Company; 

The  court  below  liad  jurisdiction. 

Beirs  Gap  R.  Co.  v.  Pennsylvania,  134  V. 
S.  232,  33  L.  ed.  802,  10  Sup.  Ct.  Rep.  533; 
Booth  V.  Llnyil,  33  Fed.  583;  Santa  Clara 
Countv  V.  Simthern  P.  R.  Co.  9  Sawy.  16S, 
18  Fed.  385,  Affirmed  in  118  U.  R.  304,  30 
I.,  ed.  118,  6  Sup.  Ct.  Rep.  1132;  San  Mateo 
Countv  V.  Southern  P.  R.  Co.  8  Sawy.  238, 
13  Fci.  722;  Smyth  v.  Ames,  160  U.  S.  460, 
510-518.  42  I,,  ed,  819,  838,  839.  18  Sup.  Ct 
Rep.  418:  New  Orleans.  M.  &  T.  R.  Co.  v. 
.MiMsissippi.  102  U.  S.  140,  141,  20  L.  cd. 
US;  \\alla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1.  0.  7,  43  T..  ed.  341,  343,  344, 
10  Sup.  Ct  Rep.  77;  City  R.  Co.  v.  Citizens' 
Street  R.  Co.  lliO  U.  S.  3112,  567.  41  L.  cd. 
1116,  HIT,  17  Sup.  Ct.  Rep.  053;  Vuroo  k 
M.  Valley  R.  Co.  v.  Adams,  180  U.  S.  1.  16. 
16.  45  L.  ed.  305.  404,  403,  21  Sup,  Ct.  Rep. 
240;  Illinois  C.  R.  Co.  v.  Adams,  180  U.  S. 
28.  35-37,  45  I.,,  cd,  410,  412.  413,  21  Sup. 
Ct.  Rep.  251;  Vicksburg  Waterworks  Co.  v, 
Vicksburg,  185  U.  S.  65,  46  L.  ed.  808,  22 
Sup.  Ct  Rep.  685;  Chicago,  B.  i  Q.  R.  Co. 
V.  Chicago,  16(1  U.  8.  226,  41  L.  ed.  979,  17 
Sup.  Ct  Rep.  581;  Scott  v.  Mc?;eal,  154  U. 
S.  34,  .18  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108; 
Vick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Reagan  T. 
Farmers'  I.onn  &  T.  Co.  154  U.  S.  302,  390, 
38  L.  ed.  1014,  1021,  4  Inters.  Com.  Rep. 
5(i0,  14  Sup.  Ct  Rep,  1047;  Delaware,  L.  t 
W.  R.  Co.  V.  Pennsvlvania.  198  U.  S.  341, 
338,  40  I,,  ed.  1077.' 1083.  23  Sup.  Ct  Rep. 
(109 ;  I-ouis(  ille  &  J.  Ferry  Co.  v.  Kentucky, 
188  I'.  S.  385,  47  L.  cd.  613,  23  Sup.  Ct 
Rep.  46.1. 

Diversity  of  citiiienship  is  not  necessary 
to  confer  Federal  jurisdiction  where  the  bill 
shows  that,  by  action  of  the  state,  com- 
plainant will  be  deprived  of  its  property 
without  due  process  of  law,  or  of  the  equal 
]>rotoction  nf  the  laws,  in  breach  of  tha 
Federal  Constitution. 

City  R.  Co.  v.  Citizens-  Street  R,  Co.  186 
U.  S.  S,-;?.  41  I.,  ed.  1114.  17  Sup.  Ct  Rep. 
653:  Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1.  43  L.  ed.  341,  19  Sup.  Ct  Rep. 
77;  Ya>;oo  &  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  26,  46  L.  ed.  395,  408,  21  Sup. 
Ct  Rep.  240,  882;  llllitoia  0.  R.  Co.  v. 
W 
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Adams,  180  U.  S.  28,  45  L.  ed.  410,  21  Sup.  I  Tlie  board  did  not  use  its  own  judgment 

Ct.  Rep.  251 ;  Vicksburg  Waterworks  Co.  v.  I  upon  arriving  at  the  full  value,  but,  throu^^ 

Vicksburg,  supra;   Smyth  v.  Ames,   169  U.  judicial  coercion,  used  a  false  standard. 

S.  4G6,  516,  42  L.  ed.  819,  808,  IS  Sup.  Ct.  Railroad  &  Teleph.  Cos.  v.  Board  of  Equal- 

Bep.  418;  Riverside  &  A.  R.  Co.  v.  Riverside,  izers,  85  Fed.  311;  Central  Transp.  Co.  v. 

118  Fed.  736.  Pullman's  Palace  Car  Co.  139  U.  S.  29,  35 

And    the    jurisdiction   vested    upon    this  L.  ed.  59,  11  Sup.  Ct.  Rep.  478. 

ground   extends    to  every   question   in    the  A  valuation  of  property  at  its  full  worth, 

case.  in  accordance  with   the   state   law,   is   in- 

Osborn  ▼.  Bank  of  United  States,  9  Wheat,  valid  where  there  is  a  systematic,  habitual, 

738,  6  L.  ed.  204;   Nashville  v.  Cooper,  6  and    intentional    undervaluation    of    other 

Wall.  247,  18  L.  ed.  851 ;  Tennessee  v.  Davis,  property  of  the  same  class  throughout  the 

100  U.  S.  257,  25  L.  ed.  648 ;  Penn  Mut.  L.  state. 

Ins.  Co.  v.  Austin,  168  U.  S.  685,  42  L.  ed.  Bureau  County  v.  Chicago,  B.  &  Q.  R.  Co. 

626,  18  Sup.  Ct.  Rep.  223;  Gregory  v.  Van  44  111.  229;  Chicago  &  N.  W.  R.  Co.  v.  Boone 

Ee,  160  U.  S.  643,  646,  40  L.  ed.  566,  567,  16  County,  44  111.  240;  Randell  v.  Bridgeport, 

Sup.  Ct.  Rep.  431 ;  New  Orleans,  M.  &  T.  R.  63   Conn.   321,   28   Atl.   523;    Santa    Clara 

Co.  V.  Mississippi,  102  U.  S.  135,  140,  141,  County  v.  Southern  P.  R.  Co.  18  Fed.  394; 

26  L.  ed.  96,  98.  Chicago,  B.  &  Q.  R.  Co.  v.  Republic  County, 

The  state  acts  through  the  state  board  of  14  C.  0.  A.  456,  32  U.  S.  App.  224,  67  Fed. 

equalization.     Its  acts  are  the  acts  of  the  411;  Taylor  v.  Louisville  &.  N.  R.  Co.  31  C. 

state.  C.  A.  537,  00  U.  8.  App.  IGC,  88  Fed.  350; 

Reagan  v.  Farmers*  Loan  &  T.  Co.  154  U.  Louisville  Trust  Co.  v.  Stone,  46  C.  C.  A. 

8.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  299,  107  Fed.  305;  Cummings  v.  Merchants' 

660,   14   Sup.  Ct.  Rep.   1047;    Yick   Wo  v.  Nat.  Bank,  101  U.  S.  153,  25  L.  ed.  903. 

Hopkins,  supra;  Railroad  &  Teleph.  Cos.  ▼.  The  assessment  made  by  the  state  board 

Board  of  Equalizers,  85  Fed.  302;  Nashville,  of  equalization  in  1900  was  final.    There  is 

C.  &  St.  L.  R.  Co.  V.  Taylor,  86  Fed.  168,  31  qq  board  or  body  in  the  stale  to  exercise  a 

C.  C.  A.  537,  60  U.  S.  App.  166,  88  Fed.  350;  revisory  power  over  their  judgment. 

Louis>-ille  Trust  Co.  v.  Stone,  46  C.  C.  A.  Missouri  v.  Dockery,  191  U.  S.  165,  48  L. 

299,  107  Fed.  305.                         ^       .     ^  ed.  133,  63  L.K.A.  571,  24  Sup.  Ct.  Ren.  53. 

Ihe  reassessment  m  the  case  deprived  ap-  ^^^  ^^^^  complained  of  in  the  ease  at  bar 

pellee  of  due  process  of  law,   and  of  the  ^.^^^  ^^^^^  ^^^j^^^ 

"^^^Jr^^^lrn'l'^l  ^t:,!;.™  o  .   n.  ^-  P-tc  Virgima,  100  U.  S.  330,  347,  25 


Santa  Clara  County  v.  Southern  P.  R.  Co.    ^    ^a  a~a  n-n     i>  •  *a^  4.      *  /'         \ 
a  1/Es    to  1?  J    OAT     Am        J   •     no    L.  cd.  6/6,  C/9 ;  Poiiidexter  v.  (ireenh 


nl'  ♦T^Ti  ©    tJ    n^   o  R««^'  Kn%     vJa  ^-  ^^^'  ^^^  U.  S.  406,  42  L.  ed.  819,  18  Sup. 

V.  Central  P.  R.  Co.  2  Sawy.  503;  Fed.  ^.    t»««    ^iq     t>««  «  i-  .  t  V 

XT     anil     XT    u  '11..  n  JL  G*   T    T>    n*x  C*^'  ^P*  *i°J  Reagan  v.  larmers    Loan  & 

;     ?•    '««  i.^    ,«f  '  C.  &  St  L.  R.  Co.  ^   ^^  *;g^  u   g   3-3^  3g  ^   ^    ^^^^^  ^  ^^ 

iayior,  80  i^ea.  iw.  *  .,      .  .  ters.  Com.  Rep.  500,  14  Sup.  Ct.  Rep.  1047; 

The  testimony  of  the  members  of  the  stat«  ^^..  ^,  t..  ^,  *',    ,-*  ^t   c   o^    .>o  t     \m   Z!., 

,  .,    X  xt  J  4.     *  ^5Cott  V.  xHc>ieal,  154  U.  S.  34,  38  L.  ed.  806, 


V.   commercial   wai.  JoauK,   lui    u.  d.   1^0,  .  •      ._ 

25  L.  ed.  901 ;  Fargo  v.  Hart,  193  U.  S.  490,  "'^^'  ^  a    '^      ,  t         .  . , 

500,  48  L.  ed.  761,  765,  24  Sup.  Ct.  Rep.  .   ^^^^1  ''       ""^  ^  """"       "^^ 

498;  Louisville  Trust  Co.  v.  Stone,  .upra.  •^"^'^„^|^g3  ^.  Merchants'  Nat.  Bank;  Stan- 

Mr.  James  F.  Meafirher  argued  the  cause  ley  v.  Albany  County,  121  U.  S.  535,  30  L. 

and  filed  a  brief  for  the  People's  Gaslight  ed.  1000,  7  Sup.  Ct.  Rep.  1234;  Railroad  & 

ft  Coke  Company:  Teleph.  Cos.  v.  Board  of  Equalizers,  85  Fed. 

The  complainant  was  not  a  party  to  the  302;  Taylor  v.  Louisville  &  N.  R.  Co.  31  C. 

mandamus  suit,   and  no   notice  was  given  C.  A.  537,  60  U.  S.  App.  106,  88  Fed.  300; 

to  it.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  King,  67 

Hagar  v.  Reclamation  Dist.  No.  108,  111  O.  C.  A.  278,  120  Fed.  620;  Chicago,  B.  k  Q. 

U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  R.  Co.  v.  Cole,  75  111.  591;   Burton  Stock 

663;  High,  Extr.  Legal  Rem.  3d  ed.  H  458;  Car  Co.  v.  Traegcr,  187  111.  9,  58  N.  E.  418. 
Winstanley   v.   People,   92   111.   402;    Gray,        In  the  bill  filed  by  appellee  there  is  an 

Limitations  of  Taxing  Power  &  Public  In-  offer  to  do  equity.    Appellee  tendered  what- 

debtedneu,  §  2£9X  •ver  Bum  the  chancellor  might  decree  to  be 
^'  a07   U.  S. 
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rigbtfullj  due.  It  ia  true  that  no  speeifled 
unount  was  tendered,  lor  the  reaaon  that  no 
portion  of  tbe  reaawumeDt  waa  valid.  If 
tnj  reliance  should  bs  placed  by  the  appel- 
lants upon  the  failure  of  the  bill  to  tender 
*  speciBe  amount,  that  MHitention  would  be 
rpailily  met  by  Norwood  v.  Baker,  172  U. 
S.  269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187; 
YnTgo  V.  Hart,  193  U.  8.  490,  602,  48  L.  ed. 
7t>l,  24  Sup.  a.  Kep.  498. 

^^esa^B.  William  G.  Beale.  Charles  8. 
Holt,  and  William  P.  Sidley  for  the  Chicago 
Telephone  Company. 

llesars.  William  W.  Gurley,  Isaac  M.  Jor- 
dan, Arthur  Dyrenforth,  and  Howard  H. 
Carter  for  the  Chicago  Consolidated  Trac- 
tion Company. 

Mr,  Justice  Peckliam  delivered  the  opin- 
ion of  the  court; 

These  cases  involve  the  same  principle  as 
that  already  decided  in  No.  IIS  [207  U.  S. 
20,  ante,  78,  28  Sup.  Ct.  Rep.  7],  and  al- 
though tlie  facts  differ  aomewliat  in  the  vari- 
ous cases,  yet  they  present  substantially  the 
same  questions,  and  the  judgment  in  each 
ease  is  therefore  aflinned. 


rJEht  waa  •peeificall;  claimed  In  writing 
while  the  surro^te  still  had  the  "appeal" 
under  consideration,  and  its  denial  was  made 
the  subject  of  exceptions. 
Judgment  — of  sister  state  — full  faltb 
and  credit. 

2.  The  full -faith  and  credit  due  the  pro- 
bate proceedings  of  the  New  Jersey  courts 
do  not  require  that  the  courts  of  New  York 
shall  be  bound  by  the  adjudication  of  tha 
New  Jersey  courts  on  the  question  of  dom< 

Jndement  — of   alster   state- full   faith 
and  credit. 

3.  The  conclusiveness  attending,  under  the 
New  Jersey  practice,  the  probate  of  a  will, 
the  settlement  of  the  eiecutors'  account,  and 
the  final  distribution  of  the  estate  pursuant 
to  orders  which  the  court  made,  after  hav- 
ing decreed  that  all  those  who  had  negiect- 
ed  to  bring  in  their  claims  were  forever 
barred  from  their  action  therefor  against 
the  executors,  renders  repugnant  to  the 
full  faith  and  credit  clause  of  the  Federal 
Constitution— where  no  attack  on  the  juris- 
diction of  the  New  Jersey  courts  was  made 
—the  BubHequent  assessment,  under  N.  T, 
Laws  ISQO,  chap.  90S,  upon  the  personal 
(■state  of  the  decedent  as  a  resident  of  New 
York,  of  a  succession  tax,  which,  under  f  222 
of  that  act,  is  made  a  lien  on  the  property 
and  a  personal  obtigatlon  of  the  trans^reea 
and  executors. 


HiJ'ADELAlDE  V.  TILT,  Benjamin  B.  Tilt,  Jo- 
seph W.  Con(!<l"ii,  and  .(ohn  R.  Cnrran.  as 
Ksi'cutora  of  tlie  Last  Will  and  Testament 
and  Codicil  of  All>ert  Tilt,  Deceaseil,  PlfTs. 


[No.  18.] 


(See  S.  C  Reporter's  ed.  43-SO.) 

Error  to  state  court— Federal  question 
—  Iiow  raised. 

I.  The  objection  that  no  Federal  right  was 
"specially  set  up  and  claimed"  witbin  the 
meanins  of  U.  S.  Rev,  Stat,  i  709  (U.  S. 
Comp.  Stat.  1901,  p,  675).  goveminff  the 
appellate  jurisiliction  •bf  the  Federal  Su. 
preme  Court  over  state  courts,  cannot 
successfully  be  maintained,  where  judicial 
pro'xeilings  in  New  Jersey  were  clearly  re. 
lied  upon  iti  New  York  by  exeriitors  in  an 
"appeal  to  the  surrogate"  as  a  defense  to  the 
axscssment  of  the  New  York  transfer  tax, 
although  such  right  was  not  in  terms  stated 
to  be  one  claimed  under  the  Federal  Consti- 
tution,— especially  where  the  constitutional 

Note. — On  bow  and  when  questions  must 
be  raised  and  decided  in  a  state  court  in  or- 
der to  make  a  case  for  a  writ  of  error  from 
tbe  Supreme  Court  of  the  United  States- 
see  note  to  Mutual  L.  Ins.  Co.  t.  McOrew, 
63  L.R.A.  33. 

As  to  review  of  decisions  of  state  courts 
presenting  the  question  of  full  faith  and 
credit — see  note  to  Allen  v.  Alleghany  Co. 
49  L.  ed.  U.  S.  S61. 


IN  ERROR  to  the  Surrogate's  Court  of  tbe 
County  and  State  of  New  York  to  review 
a  judgment  entered  in  pursuance  of  an  order 
of  the  Court  of  Appeals  of  that  state,  alGrm- 
ing  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Fir^t  Department,  which 
had  in  turn  aSirmcd  the  order  of  the  surro- 
gate, assessing  a  succeaaion  tax  upon  the 
personal  estate  of  a  decedent.    Reversed. 

See  same  case  below  in  court  of  appeals, 
182  N.  Y,  657,  76  N.  E.  1134. 

Statement  by  Mr.  Justice  Moody; 

This  la  a  writ  of  error  from  this  court  to 
the  surrogates'  court  of  the  county  and  state 
of  New  York,  to  review  a  judgment  entered 
in  that  court  In  pursuance  of  an  order  of 
the  court  of  appeals  of  that  state.  The 
judgment   assessed   a   succession    tax   upon 

As  to  full  faith  and  credit  to  be  given  to 
state  records  and  judicial  proceedings — see 
notes  to  Lindley  v.  O'Reilly,  1  L.R.A.  70; 
Cummington  v.  Belchertown,  4  L.R.A.  131; 
Rand  t.  Hanson,  12  L.R.A.  G74;  Wiese  v. 
San  Francisco  Musical  Fund  Soc.  7  L.R.A. 
578;  Darby  v.  Mayer,  S  L.  ed.  U.  S.  307: 
Mills  V.  Duryee,  3  L.  ed.  U.  S.  411 ;  D'Arcy 
V.  Ketchum,  13  L.  ed.  U.  S.  048;  and  Hunt 
iogton  T.  AUrUl,  34  U  «&.  \].  %.  \\1%. 


48,  44 


SUPBEICE    COUBT   OT    THE    UNITED    STATES. 


Oct.  Term, 


the  personal  estate  of  Albert  Tilt,  deceased, 
tt|x>n  the  ground  that  he  was,  at  the  time  of 
his  death,  a  resident  of  the  state  of  New 
York.  Before  the  assessment  of  the  tax  the 
estate  of  Tilt,  who  died  testate,  was  fully 
[4  ijadministered  in  *the  courts  of  New  Jersey, 
where  the  will  was  probated.  In  the  course 
of  the  administration  all  the  personal  prop- 
erty, after  paying  debts,  taxes,  and  charges 
of  administration,  was  distributed  by  the 
executors  to  the  beneficiaries  under  the  will. 
A  reversal  of  the  judgment  of  the  surrogates' 
court  is  sought  for  the  reason  that  it  did 
not  give  full  faith  and  credit  to  the  judicial 
proceedings  of  the  state  of  New  Jersey,  as 
required  by  the  Constitution  and  laws  of  the 
United  SUtes. 

Mr.  William  G.  Wilson  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in  er- 
ror: 

The* legal  residence  of  Albert  Tilt  at  the 
time  of  his  death  was  in  the  state  of  New 
Jersey. 

Dupuy  V.  Wurtz,  63  N.  Y.  656;  Thorn - 
dike  V.  Boflton,  1  Met.  242;  Thayer  v.  Bos- 
ton, 124  Mass.  139,  26  Am.  Rep.  660;  Story, 
Confl.  L.  §  47;  Somerville  v.  Somerville,  6 
VoH.  Jr.  750;  Bassett  v.  Wheeler,  84  N.  Y. 
466;  Re  RoberU,  8  Paige,  619. 

The  probate  of  the  will  of  Albert  Tilt  in 
New  Jersey  is  conclusive  upon  the  question 
of  his  residence  for  purposes  of  administra- 
tion and  tax. 

Plant  V.  Harrison,  36  Misc.  649,  74  N. 
Y.  Supp.  411 ;  Re  Coursen,  4  N.  J.  Eq.  408; 
Re  Straub,  49  N.  J.  Eq.  264,  24  Atl.  669; 
Quidort  v.  Pergeaux,  18  N.  J.  Eq.  472; 
Ryno  V.  Ryno,  27  N.  J.  Eq.  622 ;  Bolton  v. 
Schriever,  136  N.  Y.  69,  18  L.R.A.  242,  31 
N.  E.  1001;  Rodcrigas  v.  East  River  Sav. 
Inst.  63  N.  Y.  467,  20  Am.  Rep.  666,  76  N. 
Y.  316,  32  Am.  Rep.  309;  Kinnier  v.  Kin- 
nier,  46  N.  Y.  540,  6  Am.  Rep.  132;  Schlu- 
ter  V.  Bowery  Sav.  Bank,  117  N.  Y.  130, 
6  L.R.A.  541,  16  Am.  St.  Rep.  494,  22 
N.  E.  672. 

The  administration  in  New  Jersey   is  a 

bar. 

Tompkins  v.  Tompkins,  1  Story,  647,  Fed. 
Cas.  No.  14,091 ;  State  v.  McGlynn,  20  Cal. 
264,  81  Am.  Dec.  118;  Deslonde  v.  Darring- 
ton,  29  Ala.  96;  Bogardus  v.  Clark,  4  Paige, 
626;  Woodruff  v.  Taylor,  20  Vt.  66;  Peck 
T.  Jenness,  7  How.  612,  624,  12  L.  ed.  841, 
846;  Pcale  v.  Phipps,  14  How.  368,  374,  14 
L.  ed.  459,  461 ;  Byers  v.  McAuley,  149  U. 
B.  608,  616,  37  L.  ed.  867,  871,  13  Sup.  Ct. 
Rep.  906;  Simmons  v.  Saul,  138  U.  S.  439, 
34  L.  ed.  1064,  11  Sup.  Ct.  Rep.  369. 

Mr.  George  M.  Judd  submitted  the 
cause  for  defendant  in  error: 

This  court  has  not  jurisdiction  of  the  writ 
of  error. 


Morrison  v.  Watson,  164  U.  8.  Ill,  116, 
38  L.  ed.  927,  929,  14  Sup.  Ct.  Rep.  996;  F. 
G.  Oxley  Stave  Co.  v.  Butler  County,  166  U. 
S.  648,  664,  41  L.  ed.  1149,  1151,  17  Sup. 
Ct.  Rep.  709. 

The  Federal  question  was  not  specially 
set  up  or  claimed  at  the  proper  time  and  in 
the  proper  way: 

(a)  It  was  not  specially  set  up  or 
claimed  before  the  decision  rendered  by  the 
surrogate  of  New  York  county  upon  the  ap- 
peal to  him. 

(b)  It  has  been  decided  by  the  court  of 
appeals  of  the  state  of  New  York  that  the 
only  questions  on  appeal  which  can  be  re- 
viewed by  it  or  by  the  surrogate  are  those 
presented  by  the  appellants  in  the  notice  of 
appeal  to  the  surrogate;  and  the  notice  of 
appeal  to  the  surrogate  docs  not  raise  k, 
Federal  question. 

Re  Davis,  149  N.  Y.  647,  44  N.  E.  186; 
Re  Manning,  169  N.  Y.  461,  62  N.  E.  666. 

(c)  The  record  in  this  case  shows  that 
neither  the  surrogate  nor  the  appellate  divi- 
sion nor  the  court  of  appeals  considered  a 
Federal  question. 

The  only  question  considered  by  the  sur- 
rogate was  the  question  of  the  residence  of 
the  decedent,  which  was  a  question  of  fact. 

Dupuy  V.  Wurtz,  63  N.  Y.  662. 

When,  therefore,  an  appeal  was  taken 
from  the  order  of  the  surrogate  to  the  court 
of  appeals,  the  only  question  presented  to 
said  court  was  the  question  of  law  as  to 
whether  there  was  any  evidence  to  support 
the  decision  of  the  surrogate.  This  was  an 
independent  question  of  law,  not  involving 
any  Federal  question. 

Dower  v.  Richards,  161  U.  S.  668,  666,  38 
L.  ed.  306,  308,  14  Sup^  Ct.  Rep.  462. 

It  must  affirmatively  appear  that  a  Fed- 
eral qiiestion  was  raised  and  presented  to 
the  court  of  appeals  for  decision,  and  that 
such  question  was  decided. 

Adams  County  v.  Burlington  &  M.  River 
R.  Co.  112  U.  S.  123,  28  L.  ed.  678,  6  Sup. 
Ct.  Rep.  77;  California  Powder  Works  ▼. 
Davis,  151  U.  S.  389,  393,  38  N.  E.  206,  14 
Sup.  Ct.  Rep.  360. 

If  the  probate  decree  in  New  Jersey  was 
not  conclusive,  and  the  surrogate  of  New 
York  county  has  jurisdiction  to  pass  upon 
the  question  of  residence,  then  this  court 
cannot  review  the  facts  of  residence  present- 
ed to  said  surrogate,  for  the  question  of 
residence  so  presented  is  a  question  of  fact, 
and,  on  appeal  to  the  court  of  appeals,  be- 
comes an  independent  question  of  law,  not 
involving  any  Federal  question. 

New  Orleans  Waterworks  Co.  v.  Ijouisiana 
Sugar  Ref.  Co.  126  U.  S.  18,  31  L.  ed.  607, 
8  Sup.  Ct.  Rep.  741;  Eustis  v.  Bolless,  160 
U.  &  361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep. 
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131;    California   Powder  Works  t.   Davis,  Bishop,  82  App.  Div.  112,  81  N.  T.  Sapp. 

supra.  474. 

The  decree  of  a  probate  court  is  in  the 
nature  of  a  proceeding  tn  r«m;  and  therefore        Mr.  Justice  Moody  delivered  the  opinion 

any  ground  or  fact  upon  which  that  decree  of  the  court: 

professes  to  be  founded  can  be  inquired  into        In  the  disposition  of  this  ease  we  are  somo- 

in  a  proceeding  in  another  state,  brought  by  what  embarrassed  by  our  ignorance  of  tht 

a  person  not  a  party  to  the  probate  proceed-  reasons  which  controlled  the  decision  of  the 

inf^s.  highest  court  of  the  state.    The  opinion  of 

Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  01  U.  the  surrogate  *  was  very  brief.    His  judgment  [4  7] 

8.  238,  241,  23  L.  ed.  314,  316;  Brigham  v.  was  affirmed  upon  appeal  successively  by  the 

Fayerweather,  140  Mass.  413,  5  N.  £.  265;  supreme  court  and  the  court  of  appeals, — in 

3  Wijnnore,  Ev.  $  1347,  p.  1636;  Thonnann  each  court  without  an  opinion  and  with  two 

▼.  Frame,  176  U.  S.  350,  356,  44  L.  ed.  500,  judges  dissenting.    The  record  shows  the  fol- 

603,  20  Sup.  Ct.  Rep.  446;  Overby  v.  Gordon,  lowing  facts:     Albert  Tilt  was  engaged  in 

177  U.  S.  214,  223,  44  L.  ed.  741,  745,  20  business  as  a  silk  manufacturer  in  Paterson, 

Sup.  Ct.  Rep.  603;  2  Black,  Judgm.  2d  ed.  New  Jersey,  until  the  time  of  his  death. 

§{|  635,  794,  705,  808;  1  Woerner,  American  Until  1888  he  was  a  resident  and  citizen  of 

Law  of  Administration,  2d  cd.  p.  337 ;  Town-  Paterson.    In  that  year  he  removed  to  New 

send  V.  Van  Buskirk,  22  App.  Div.  445,  48  York  city,  became  a  resident  and  citizen  of 

N.  Y.  Supp.  260 ;  Re  Law,  56  App.  Div.  456,  New  York,  and  remained  such  until  some 

67  N.  Y.  Supp.  857.  time  in  the  year  1809.    He  died  in  New  York 

The  Supreme  Court  of  the  United  States  on  May  2,  1000.    His  residence  and  citizen- 

bas  held  that  the  probate  court  of  one  state  ship  at  the  time  of  his  death  was  in  dispute, 

does  not  possess  the  power  to  bind  all  the  For  many  years  he  had  owned  a  house  in 

world  conclusively  as  to  the  fact  of  domicil  New  York  City,  where  he  lived  during  the 

by  a  mere  finding  of  such  fact  in  an  ex  greater  part  of  the  year,  and  another  house 

parte  proceeding  for  the  appointment  of  an  in  Roxbury,  New  Jersey,  wliere  lie  lived  dur^ 

administrator.  ing  the  summer  and  early  autumn.     It  fa 

Thoi-mann  v.  Frame,  176  U.  S.  350,  353,  contended  by  the  executors  of  his  will,  the 

44  L.  cd.  500,  502,  20  Sup.  Ct.  Rep.  446;  plaintiffs  in  error,  that  in  the  last  year  of 

(herby  v.  Gordon,  177  U.  S.  214,  218,  44  L.  his  life  he  changed  his  domicil  from  New 

ed.  741,  743,  20  Sup.  Ct.  Rep.  603.  York  City  to  Roxbury,  and  that  at  tlic  time 

Leaving  out  of  consideration  the  ew  parte  of  his  death  he  was  domiciled  in  New  Jer- 

nature  of  tlie  probate  proceedings,  in  view  sey.    On  the  other  hand  it  is  contended  by 

of  the  fact  that,  by  §  15  of  the  statutes  of  the  comptroller  of  New  York,  the  defendant 

New  Jersey,  rcsidonco  of  the  decedent  in  the  in  error,  that  his  domicil  continued  until 

county   is   made   one  of   the   jurisdictional  his  death  to  be  in  New  York.     Upon  this 

facts  upon  which  the  probate  court  of  tluit  question  the  evidence  was  conflicting, 
county  bases  its  decree  admitting  the  will  to       After  the  death  of  Mr.  Tilt,  his  will  was 

probate,  and  in  view  of  the  further  fact  that  admitted  to  probate  by  the  surrogate  of  Mor- 

an  exemplified  copy  of  the  decree  of  that  pro-  ris  county.  New  Jersey,  who  by  law  had  ju- 

bate  court  has  been  offered  in  evidence  by  risdiction  to  do  this  If  the  testator  resided  In 

the  appellants  claiming  a  benefit  under  it,  the  county  at  the  time  of  his  death.     The 

it  is  a  general  rule  of  law  that  this  court  is  petition  for  probate  described  the  testator 

not  precluded  from  inquiring  into  the  ques-  as  "late  of  the  township  of  Roxbury,  in  said 

tion  of  residence.  county,"  and  the  letters  testamentary  grani- 

Thc  fact  that  the  record  of  the  probate  ed  on  May  23,  1000,  by  the  surrogate,  de- 
proceedings  in  New  Jersey  recites  the  juris-  scribed  him  as  "late  of  the  county  of  Mor* 
dictional  fact  of  residence  can  make  no  dif-  ris,  deceased."  An  order  was  made  fixing  a 
ference.  ^^"^^   within   which   creditors    must    prove 

Hard  V.  Shipman,  6  Barb.  623;  Bolton  v.  claims  against  the  esUte.    On  the  expiration 

Sehriever,  135  N.  Y.  73,  18  L.R.A.  242,  31  o'  *^"  *»"*«  *  further  order  was  made,  that 

N.  E.  1001;  Re  Law,  56  App.  Div.  457,  67  f"  creditors  who  had  neglected  to  bring  in 

N.  Y.  Supp.  867;  Ferguson  v.  Crawford,  70  ^heir  claims  and  demands  should  "be  forever 

N.  Y.  257,  26  Am.  Rep.  580;  Thompson  v.  ^*"^^   ^^"^   their  action  therefor  agamst 

«-i..i.  lo    xxr  11     :^m    «,    T       i    «/.»,  t"C  executors  of  said  deceased."    Succession 

Whitman,    18    Wall.   457,   21   L.    ed.   807;  ^^^^  ^^^^^^  ^y  ^^^  ,^^  ^^  New  Jersey 

Thormann  v.  Frame,  176  U.  S.  360,  356,  44  ^^^j  ^y^e  law  of  the  United  •States,  and  •11[481 

L.  ed.  500,  503,  20  Sup.  Ct.  Rep.  446.  debts,  were  paid.     The  executors  presentrl 

The  surrogate  of  New  York  county  had  their  accounts  to  the  orphans'  court  of  the 

jurisdiction  to  take  testimony  and  pass  upon  county,  and  that  court,   acting  within  its 

the  «iuesti<)n  of  the  domicil  of  the  testator,  jurisdiction,  on  June  20,  1001,  allowed  thd 

Rr  Fitch,  100  N.  Y.  91,  64  N.  £.  701  j  Re  aceounts  and  directed  the  distribution  of  the 
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estate,  according  to  the  terms  of  the  will. 
The  executors  made  the  distribution  in  con- 
formity with  the  court's  order,  thereby  part- 
ing with  all  the  property  of  the  testator 
which  had  been  in  their  hands.  After  the 
distribution  had  been  accomplished,  the  state 
of  New  York  for  the  first  time  made  known 
its  claim  for  a  transfer  tax.  The  comptrol- 
ler of  the  state  filed  his  petition  with  the 
Rurro<»ate  of  the  county  of  New  York.  In 
response  to  this  petition,  on  August  16,  1901, 
Robert  Mazet  was  appointed  by  the  surro- 
gate as  appraiser,  to  fix  the  fair  market 
value  of  the  property  of  Albert  Tilt, "  de- 
ceased. This  was  done  with  the  view  of  as- 
certaining the  amount  of  a  transfer  tax  due 
under  a  section  of  a  statute  providing  for 
such  a  tax  "when  the  transfer  is  by  will  or 
by  the  intestate  laws  of  this  state  from  any 
person  dying  seised  and  possessed  of  the 
property  while  a  resident  of  the  state."  On 
March  6,  1903,  Mazet  filed  his  report  in  the 
surrogate's  court.  The  material  part  of  this 
report  was:  First,  that  the  net  personal 
property  of  the  deceased  "subject  to  tax 
herein"  was,  at  the  time  of  his  death,  of  the 
fair  market  value  of  $1,056,951.22;  second, 
that  Tilt  was  a  resident  of  New  York  City  at 
the  time  of  his  death;  third,  that  he  left  a 
will  which  had  been  "duly  admitted  to  pro- 
bate in  the  surrogate's  court  of  the  county 
of  Morris,  state  of  New  Jersey;"  fourth, 
after  stating  tlie  disposition  of  his  prop- 
erty made  by  the  testator  by  this  will,  the 
report  appraised  the  estate  "subject  to  tax 
herein"  at  its  fair  market  value  at  the 
amount  already  stated.  On  June  15,  1903, 
the  surrogate  entered  an  order  adopting  the 
value  of  the  property  reported  by  the  ap- 
praiser and  assessing  the  amount  of  the 
transfer  tax  si»ecifically  on  each  bequest  con- 
tained in  the  will.  The  total  tax  amounted 
to  about  $13,000.  On  August  10,  1903,  a 
paper,  entitled  "Appeal  to  the  Surrogate," 
was  filed  by  the  executors.  This  paper  gave 
[40]notice  of  an  appeal  *to  the  surrogate  from 
the  appraisement,  assessment,  and  determi- 
nation of  the  transfer  tax,  and  from  the  sur- 
rogate's own  order  of  June  15.  The  only 
ground  of  appeal  which  need  be  stated  here 
is  the  fifth,  which  alleged  "that  the  right 
to  assess  or  impose  a  tax  under  the  laws  of 
the  state  of  New  York  upon  the  transfer  of 
the  property  of  the  testator,  if  there  ever 
was  any  such  right,  was  barred  before  the 
6ommencement  of  this  proceeding,  by  a  de- 
cree of  the  orphans*  court  of  Morris  county. 
New  Jersey,  a  court  of  competent  jurisdic- 
tion, made  on  the  25th  day  of  F^cbruary. 
IttOl,  barring  all  claims  against  the  said 
testator  or  his  estate  which  had  not  been 
presented  and  proved  to  said  executors,  pur- 
suant to  public  notice  heretofore  given  and 


published,  as  prescribed  by  the  laws  of  the 
state  of  New  Jersey;  and  by  the  further 
decree  of  the  same  court,  made  on  the  20th 
day  of  June,  1901,  directing  the  distribu- 
tion of  the  estate  of  said  testator  in  the 
hands  of  said  executors,  according  to  the 
terms  of  the  will  of  the  said  Albert  Tilt,  de- 
ceased; in  obedience  to  which  the  said  ex- 
ecutors, without  any  notice  or  knowledge  of 
any  claim  or  liability  for  the  payment  of  a 
transfer  tax  under  the  laws  of  the  state  of 
New  York,  distributed  the  said  estate,  so 
that  there  was  not,  at  the  time  of  the  com- 
mencement of  this  proceeding,  and  is  not 
now,  any  property  of  the  said  estate  in  the 
hands  of  said  executors."  It  was  then 
agreed  by  counsel  that  the  surrogate  should 
determine  on  affidavits  whether  or  not  Al- 
bert Tilt  was  a  resident  of  New  York  at 
the  time  of  his  death.  Pending  the  consid- 
eration of  this  qnestion  the  executor  ri'quest- 
ed  in  writing  certain  findings  of  facts  and 
conclusions  of  law,  of  which  only  two  need 
be  stated  here.  They  are  as  follows:  (2) 
"Under  the  Constitution  of  the  United 
States  full  faith  and  credit  must  be  given 
to  the  probate  of  said  will  and  codicil  of  said 
Albert  Tilt  in  the  state  of  New  Jersey',  and 
to  the  accounting  and  distribution  made  by 
his  executors  under  the  decree  of  the  or- 
phans' court  of  Morris  county,  in  said  state, 
of  tlie  estate  of  said  Albert  Tilt  as  a  resi- 
dent of  New  Jersey  at  the  time  of  his 
death."  (3)  "None  of  the  personal  'estate [50] 
of  said  Albert  Tilt  is  subject  to  the  pay- 
ment of  a  transfer  tax  under  the  laws  of 
the  state  of  New  York,  excepting  only  such 
of  his  personal  estate  as  was  actually  within 
the  state  of  New  York  at  the  time  of  his 
death."  These  requests  were  refused  by  the 
surrogate,  who,  in  a  short  opinion,  found  as 
a  fact  that  Tilt  was  a  resident  of  New  York 
at  the  time  of  his  death,  and  ruled  that  his 
personal  estate,  wherever  situated,  was  sub- 
ject to  the  payment  of  a  transfer  tax  under 
the  laws  of  New  York.  An  order  was  ac- 
cordingly entered  afiirming  the  order  of  June 
15.  Thereupon  the  executors  filed  excep- 
tions, tlie  last  two  of  which  were  as  follows: 
(20)  "To  the  refusal  of  the  said  surrogate 
to  find,  as  a  conclusion  of  law,  that,  under 
the  Constitution  of  the  United  States,  full 
faitli  and  credit  must  be  given  to  the  pro- 
bate of  said  will  and  codicil  of  said  Albert 
Tilt  in  the  state  of  New  Jersey,  and  to  the 
accounting  and  distribution  made  by  his  ex- 
ecutors under  the  decree  of  the  orphans*  court 
of  Morris  county  in  said  state,  of  the  estate  of 
said  Albert  Tilt  as  a  resident  of  New  Jer- 
sey at  the  time  of  his  death.  (21)  To  the 
refusal  of  the  said  surrogate  to  find,  as  a 
conclusion  of  law,  that  none  of  the  personal 
estate  of  said  Albert  Tilt  is  subject  to  the 
payment  of  a  transfer  tax  under  the  laws 
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of  the  state  of  New  York,  excepting  only 
fuch  of  his  personal  estate  as  was  actually 
within  the  state  of  New  York  at  the  time 
of  his  death."    An  appeal  was  then  taken, 
tnd,   as  already  stated,   the  action  of  the 
8urro<rate  was  afRrmed  by  the  supreme  court 
tnd  the  court  of  appeals.    The  proceedings 
befrire  the  surrogate  are  somewhat  fully  set 
forth,  bocau!^  it  is  contended  that  no  Fed- 
eral question  was  properly  and  seasonably 
raised  in  the  state  courts.     We  think,  how- 
ever, that  a  right  under  the  Constitution  of 
the  United  States  was  specially  set  up  and 
claimed  by  the  executors,  as  required  by  $ 
7(Ml  of  the  Revised  Statutes    (U.  S.  Comp. 
Stat.  1901,  p.  575),  and  denied  by  the  high- 
est court  of  the  state,  and  that  therefore  we 
have  authority  to  re-examine  the  decision. 
It   appears    clearly    in    the    paper    entitled 
•ApiKal  to  the  Surrogate"  tliat  the  execu- 
tors relied  upon  the  judicial  proceedings  in 
N'ew  Jersey  as  a  defense  to  the  assessment 
[51]of  •the  New  York  tex.    They  "specially  set 
np  and  claimed"  a  right   under  those  pro- 
ceedings, though  it  was  not  in  terms  stated 
to  be  a  right  claimed  under  the  Constitu- 
tion.   Tliis,  in  the  case  of  a  judgment  of  the 
court  of  another  state,  has  been  held  to  be 
A   sufficient    compliance    with    the    statute. 
Great  Western  Teleg.  Co.  v.  Purdy,  162  U. 
S.  ;J20,  40  L.  ed.  086,  16  Sup.  Ct.  Rep.  810; 
Bell  V.  Hell,  181  U.  S.  175,  45  L.  ed.  804,  21 
Sup.  Ct.  Rep.  551;  Andrews  v.  Andrews,  188 
U.  S.   15,   47   L.  6(1.  3(;«.  23   Sup.   Ct.  Rep. 
237;  and  sec  the  remark  of  the  Chief  Jus- 
tice in  Mutual  L.  Ins.  Co.  v.  McGrew,  188 
r.  S.  291,  at  page  311,  47  L.  ed.  480,  at 
page  485,   63   L.R.A.   33,   23  Sup.   Ct.   Rep. 
375.    Moreover,  while  the  surrogate  still  had 
the  appeal  under  consideration  and  undecid- 
e<l,   requests  in   writing  were  made  to  him 
which    clearly    and    specifically    set   up    the 
claim    that   the    full    faith   and   credit   due, 
under  the  Constitution,  to  the  judicial  pro- 
ceedings of  the  state  of  New  Jersey,  forbade 
the  assessment  of  the  tax.     These  requests 
were  entertained  and  the  claim  denied  by 
the  surrogate  and  an  exception  taken.    Upon 
the  record  thus  made  an  appeal  was  taken, 
and  in  the  disposition  of  the  appeal  the  Fed- 
eral question   was  necessarily   passed  upon 
by  the  highest  court  of  the  state,  whose  de- 
cision, therefore,  we  may  re-examine. 

That  re-examination,  however,  must  be 
confined  to  the  single  question  whether,  by 
the  asses-sment  of  the  tax,  full  faith  and 
credit  has  been  denied  to  the  judicial  pro- 
ccotlings  of  the  state  of  New  Jersey,  in 
violation  of  article  4,  §  1,  of  the  Constitu- 
tion. In  the  consideration  of  this  question, 
the  first  inquiry  which  presents  itself  is 
whether  the  adjudication  of  the  New  Jersey 
court,  that  Tilt  was.  at  the  time  of  his 
death,  a  resident  of  New  Jersey,  was  conclu- ' 
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sive  upon  the  state  of  New  York,  a  stran- 
ger to  the  nroceedings.     If  it  was,  that  is 
the   end    of   the   case;    because   then    New 
York  could  not  take  the  first  step  neces- 
sary to  bring  the  estate  within  the  provision 
of  the  tax  law  of  that  state.     But,  upon 
principle  and  authority,  that  adjudication, 
though  essential  to  the  assumption  of  juris- 
diction to  grant  letters  testamentary,  was 
neither  conclusive  on  the  question  of  domi- 
cil,  nor  even  evidence  of  it  in  a  collateral 
proceeding.    Thormann  v.  Frame,  176  U.  S. 
360,  44  L.  ed.  600,  20  Sup.  Ct.  Rep.  446; 
*Overby  v.  Gordon,  177  U.  S.  214,  44  L.  ed.[52] 
741,   20    Sup.    Ct.    Rep.    603;    Dallinger   v. 
Richardson,    176   Mass.   77,  67   N.   E.  224, 
and  see  Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale, 
91   U.  S.  238,  23  L.  ed.  314;   De  Mora  v. 
Concha,  L.  R.  29  Ch.  Div.  268,  Affirmed  in 
L.  R.  11  App.  Cas.  641;  Brigham  v.  Fayer- 
weather,  140  Mass.  411,  6  N.  E.  266.     The 
difference  in  the  effect  of  a  judgment  on  the 
res  before  the  court  and  of  the  adjudication 
of  the  facts  on  which  the  judgment  is  based 
is   pointed   out  by  Mr.  Justice   Holmes  in 
the  last  case.     In  an  opinion  holding  that 
a   decree   of   a   probate  court  admitting  a 
will   to   probate  was  not,  on  an  issue  be- 
tween parties,  one  of  whom  was  not  a  party 
to  the  probate  proceedings,  competent  evi- 
dence of  the  testator's  mental  capacity,  he 
said :     "A  judgment  in  rem  is  an  act  of  the 
sovereign   power;   and,  as  such,   its  effects 
cannot   be   disputed;    at   least,    within    the 
jurisdiction.    If  a  competent  court  declares 
a  vessel  forfeited,  or  orders  it  sold  free  of 
all   claims,  or  divorces  a  couple,  or  estab- 
lishes a  will,    ...    a  paramount  title  is 
pa8.sed,  the  couple  is  divorced,  the  will  is 
established  as  against  all  the  world,  whether 
])arties  or   not,   because  the  sovereign  has 
said  that  it  shall  be  so.     .     .     .     But  the 
same   is   true   when   the  judgment  is   that 
A  recover  a  debt  of  B.    The  public  force  is 
pledged  to  collect  the  debt  from  B,  and  no 
one  within  the  jurisdiction  can  oppose  it. 
And  it  does  not  follow  in  the  former  case 
any  more  than  in  the  latter,  nor  is  it  true, 
that  the  judgment,  because  conclusive  on  all 
the  world  in  what  we  may  call  its  legisla- 
tive  effect,   is   equally   conclusive  upon   all 
as  an  adjudication  of  the  facts  upon  which 
it  is  grounded.    On  the  contrary,  those  judg- 
ments, such  as  sentences  of  prize  courts,  to 
which  the  greatest  effect  has  been  given  in 
collateral  proceedings,  are  said  to  be  conclu- 
sive evidence  of  the  facts  upon  which  they 
proceed  only  against  parties  who  were  en- 
titled to  be  heard  before  they  were  rendered, 
.     .     .     We  may  lay  on  one  side,  then,  any 
argument  based  on  the  misleading  expres- 
sion that  all  the  world  are  parties  to  a  pro- 
ceeding in  rem.    This  does  not  mean  that  all 
the  world  are  entitled  to  be  heard;  and,  %a 
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strangers  in  interest  are  not  entitled  to  be 
heard,  there  is  no  reason  why  they  should  be 
[5S] bound  by  the   ^findings  of   fact,  although 
bound  to  admit  the  title  or  status  which 
the  judgment  establishes/'     We  think  that 
this  quotation  expresses  the  correct  rule  and 
that   it   is   sustained   by   the   decisions   of 
this  court.    Applying  it  here,  it  follows  that 
the  full  faith  and  credit  due  to  the  proceed- 
ings of  the  New  Jersey  court  do  not  require 
that  the  courts  of  New  York  shall  be  bound 
by  its  adjudication  on  the  question  of  dom- 
icil.     On   the  contrary,   it   is  open  to  the 
courts  of  any  state,  in  the  trial  of  a  collat- 
eral issue,  to  determine,  upon  the  evidence 
produced,  the  true  domicil  of  the  deceased. 
But  assuming  that  the  New  York  court 
had  the  ri<^ht  to  determine,  and  determined 
rightly,  the  domicil  of  the  deceased,  what 
then?     The  grievance  here  is  not  the  find- 
ing that  Mr.  Tilt  died  a  resident  of  New 
York.      It    is   the    assessment,   based    upon 
that   finding,   of  a   transfer  tax   upon   the 
legacies    contained   in   his   will.      The    real 
question  in  the  case  is  whether  the  assess- 
ment of  that  tax  by  the  state  of  New  York 
Is  consistent  with  the  full  faith  and  credit 
required   by  the   Constitution   to   be  given 
to  the  judicial  proceedings  of  another  state. 
After  the  will  had  been  allowed  and  letters 
testamentary  had  been  issued  by  the  New 
Jersey  surrogate,   the   executors   named   in 
the  will  took  possession  of  all  the  personal 
property  of  the  testator  (the  real  property 
not  being  concerned  in  this  litigation)  and 
began  to  administer  it  in  accordance  with 
the  terms  of  the  will  and  under  the  direction 
of  the  court.     That  property,  appraised  at 
about  $1,000,000,  consisted  of  bank  deposits 
almoit  entirely  in  New  Jersey  banks,  life 
insuTdnce  policies,  a  few  small  mortgages, 
notes,    and    accounts    receivable,    furniture, 
horses  and  carriages,  and  ( constituting  more 
than  tight  tenths  of  the  whole  of  the  per- 
sonal estate)   stock  in  New  Jersey  corpora- 
tions.    A  limit  of  time  was  fixed  for  the 
presentation  of  claims  against  the  estate, 
at  the  expiration  of  which  it  was  decreed 
that   all    creditors    who    had    neglected    to 
bring   in   thoir   demands   should   be   barred 
from  any  action  thereon  against  the  execu- 
tors.    What  was  then  done  appears  in  an 
aflidavit  of  a  witness,  which  was  agreed  by 
[54]cour]sel  in  •the  hearing  before  the  New  York 
surrogate  to  show  the  facts.     The  affidavit 
is  in  part  as  follows:     "Said  executors  ac- 
counted as  such  in  the  orphans'  court  of 
said  Morris  county.  New  Jersey,  which  court 
had    jurisdiction    under   the    laws    of    New 
Jersey  to  entertain  such  accounting  and  to 
direct    final    distribution    of   the    estate    of 
said  testator  thereon,  and  such  proceedings 
were  thereupon  had  that  on  June  20,  1901, 
M  decree  was  made  in  said  orphans'  court 
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by  the  judge  presiding  therein,  finally  set- 
tling and  allowing  the  accounts  of  said  ex- 
ecutors, and  directing  the  distribution  of 
the  balance  of  the  estate  of  said  Albert 
Tilt  remaining  in  the  hands  of  said  executors 
according  to  the  terms  of  said  will.  There- 
upon and  prior  to  August,  1901,  such  dis- 
tribution was  made  by  said  executors  pur- 
suant to  the  terms  of  said  will,  in  con- 
formity with  the  direction  of  said  decree, 
and  thereafter  there  remained  in  the  hands 
of  said  executors  no  money  or  personal 
property  whatsoever  of  the  estate  of  said 
Albert  Tilt." 

Thus,  executors  appointed  by  a  court  hav- 
ing, upon  the'  face  of  the  record,  authority 
to  make  the  appointment,  had  accounted  for 
the    property    which    had   come    into   their 
hands  to  the  court  having  jurisdiction,  un- 
der the  laws  of  the  state,  to  pass  on  the 
accounts,   and,   without   knowledge   of   any 
claim  by  the  state  of  New  York,  had,  by 
the  direction  of  the  court,  acting  within  its 
jurisdiction,  paid  out  the  whole  estate  to 
those  who  were  entitled  to  it  by  the  will. 
All  that  was  done  by  the  executors,  and  all 
that  was   received   by  the   beneficiaries   in 
the  disposition  of  the  estate,  was  done  and 
received   by  orders   of  court,   duly  entered 
in  the  course  of  judicial  proceedings.     For 
the   purpose  of   enabling  the  executors   to 
distribute  the  estate  with  safety  to  them- 
selves, in  accordance  with  a  common  prac- 
tice in  the  settlement  of  the  estate  of  de- 
ceased  persons,   and   under   authority   con- 
ferred by  the  laws  of  the  state,  the  court, 
prior  to  the  distribution,  had  decreed  that 
all  those  who  had  neglected  to  bring  in  their 
claims  should  be  "forever  barred  from  their 
action  therefor  against  the  executors  of  the 
deceased."     Upon  these  facts,  does  the  assess- 
ment of  this  'transfer  tax  by  the  state  of [55' 
New  York,  by  whose  laws  the  tax  thus  as- 
sessed is  made  a  lien  on  the  property  trans- 
ferred   and    a    personal    obligation    of    the 
transferee  and  the  executors  (Laws  of  189G, 
chap.  008,  §  222),  give  the  full  faith  and 
credit  to  which  these  judicial  proceedings 
are  entitled?     The  answer  to  this  question 
depends  upon  the  nature  of  the  proceedings 
and  their  effect  upon  the  rights  of  those  per- 
sons  who   were   not   parties   or   privies   to 
them.     If  they  are  binding  upon  such  per- 
sons, the  state  of  New  York  may  not  levy 
a  tax  upon  property  which  has  been  trans- 
ferred  free   from   the  burden,   and   impose 
a  personal  liability  on  the  executors,  who 
have  been  declared  forever  exempt  from  all 
demands  against  the  estate.     The  enforce- 
ment of  the  claim  for  such  a  tax  against  the 
property,   against   the   distributees   of    the 
property,  and  against  those  who  have  dis- 
tributed it,  under  the  direction  of  the  court, 
and    with    its    assurance    that   no    clainui 
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against  them  shall  longer  exist,  is  plainly  in- 
eonsistent  with  the  judicial  proceedings  of 
which  the  property  has  been  administered. 
Is,  then,  the  nature  of  the  proceedings  such 
that  they  are  binding  not  only  upon  those 
who  were  parties  or  privies  to  tliem,  but 
upon  all  others  as  well? 

When  the  owners  of  property  die,  that 
property,  under  the  conditions  afid  restric- 
tions of  the  law  applicable,  is  transmitted  to 
their  successors  named  by  their  wills  or  by 
the  laws  rcgulatiqg  inheritance  in  cases  of 
intestacy.  For  a  suitable  time  it  is  essen- 
tial that  the  pro])erty  should  remain  under 
the  control  of  the  state,  until  all  just 
charges  against  it  can  be  discovered  and 
paid,  and  those  entitled  to  it  as  -new-owners 
can  be  ascertained.  It  is  in  the  public  inter- 
est that  the  property  should  come  under 
the  control  of  the  new  owners,  after  such 
delays  only  as  will  afford  opportunity  for 
investigation  and  hearing  to  guard  against 
mistake,  injustice,  or  fraud.  It  is  the  duty 
of  the  sovereign  to  provide  a  tribunal,  under 
whose  direction  the  just  demands  against 
the  estate  may  be  determined  and  paid, 
the  succession  decreed,  and  the  estate  de- 
volved to  those  who  are  found  to  be  en- 
[56]titled  to  it.  Sometimes  this  duty  is  *per- 
formed  by  conferring  jurisdiction  upon  a 
single  court  and  sometimes  by  dividing  the 
jurisdiction  among  two  or  three  courts.  The 
courts  may  be  termed  ecclesiastical,  probate, 
orphans,'  surrogate,  or  equity  courts.  The 
jurisdiction  may  be  exercised  exclusively  in 
one,  or  divided  among  two  or  more,  as  the 
•overeign  shall  determine.  But  somewhere 
the  power  must  exist  to  decide  finally,  as 
•gainst  the  world,  all  questions  which  arise 
in  the  settlement  of  the  succession.  Mis- 
takes may  occur  and  sometimes  do  occur, 
but  it  is  better  that  they  should  be  en- 
dured than  that,  in  a  vain  search  for  in- 
fallibility, questions  shall  remain  open  in- 
definitely. As  was  said  by  Mr.  Justice 
Bradley,  speaking  on  this  subject  in  Broder- 
ick's  Will  (Kieley  v.  McGlynn)  21  Wall. 
603,  p.  5 1 9,  22  L.  ed.  699,  p.  605 :  "The  world 
must  move  on  and  those  who  claim  an  in- 
terest in  persons  and  things  must  be  charged 
with  knowledge  of  their  status  and  condi- 
tion and  of  the  vicissitudes  to  which  they 
tre  subject.  This  is  the  foundation  of  all 
judicial  proceedings  in  rem."  It  is  there- 
fore within  the  power  of  the  sovereign 
to  give  to  its  courts  the  authority,  while 
settling  the  succession  of  estates  in  their 
possession,  through  their  officers,  the  ex- 
ecutors or  administrators,  to  determine 
finally,  as  against  the  world,  all  ques- 
tions which  arise  therein.  Grignon  v.  As- 
tor,  2  How.  319,  11  L.  ed.  283,  per  Bald- 
win, J.,  p.  338;  Beauregard  v.  New  Orleans,  • 
18  How.  497,  15  L.  ed.  409;  Foulke  v.  Zim- ' 
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merman,  14  Wall.  113,  20  L.  ed.  785;  Board 
of  Public  Works  v.  Columbia  College,  17 
Wall.  621,  21  L.  ed.  687;  Broderick's  Will 
(Kieley  v.  McGlynn)  21  Wall.  503,  22  L.  ed. 
509;  Simmons  v.  Saul,  138  U.  S.  439,  34  L. 
ed.  1054,  11  Sup.  Ct.  Rep.  369;  Byers  v.  Mc- 
Auley,  149  U.  S.  608,  37  L.  ed.  867, 13  Sup.  Ct. 
Rep.  906;  Goodrich  v.  Ferris,  145  Fed.  844; 
Loring  v.  Steineman,  1  Met.  204 ;  Kellogg  v. 
Johnson,  38  Conn.  269;  State  v.  Blake,  69 
Conn.  64,  36  Atl.  1019;  Exton  v.  Zule,  14  N. 
J.  Eq.  501;  Search  v.  Search,  27  N.  J.  Eq. 
137;  Harlow  v.  Harlow,  65  Me.  448;  Ladd 
V.  Weiskopf,  02  Minn.  29,  69  L.R.A.  785,  64 
N.  W.  99. 

In  respect  to  the  settlement  of  the  suc- 
cessions to  property  on  death  the  states  of 
the  Union  are  sovereign  and  may  give  to 
their  judicial  proceedings  such  conclusive  ef- 
fect, subject  to  the  requirements  of  due  proc- 
ess of  law  and  to  anv  other  constitutional 
limitation  which  may  be  applicable. 

*But  though  a  state  may  attach  to  the  ju-[57J 
dicial  proceedings  of  the  courts  through 
which  the  devolution  of  the  estates  of  de- 
ceased persons  is  accomplished,  the  con- 
clusive effect  which  has  been  described,  it 
may  not  choose  to  do  so,  or  may  choose  to 
do  so  only  in  respect  of  part  of  the  adjudica- 
tions made  in  the  course  of  the  settlement 
of  the  succession.  It  may,  for  instance, 
choose  to  regard  the  probate  of  a  will  or  the 
grant  of  letters  of  administration  as  con- 
clusive on  all,  and,  on  the  other  hand,  to  re- 
gard an  order  of  distribution  as  open  to  at- 
tack in  a  collateral  proceeding  by  those  who 
were  not  parties  to  it.  The  extent  to  which 
such  proceedings  shall  be  held  conclusive  is  a 
matter  to  be  determined  by  each  state  ac- 
cording to  its  own  views  of  public  policy. 
The  variation  in  practice  in  the  different 
states  is  considerable  and  no  good  purpose 
would  be  served  by  considering  them.  It  is 
enough  to  instance  that  in  the  states  of  Con- 
necticut and  Massachusetts,  according  to  the 
cases  just  cited,  a  decree  of  distribution  is 
binding  upon  all,  while  in  the  state  of  New 
York  it  appears  not  to  be  binding  on  one 
who  was  not  a  party  to  it.  Re  Killan,  172 
N.  Y.  647,  63  L.R.A.  95,  65  N.  E.  561. 

When,  therefore,  we  come  to  consider  what 
faith  and  credit  must  be  given  to  these  judi- 
cial proceedings  of  New  Jersey,  we  must  first 
ascertain  what  effect  that  state  attaches  to 
them.  The  statute  enacted  to  carry  into 
effect  the  constitutional  provision  provided 
that  they  should  have,  in  any  court  within 
the  United  States,  such  faith  and  credit  "as 
they  have  by  law  or  usage  in  the  courts  of 
the  state  from  which  they  are  taken."  Act 
May  26,  1790  [1  Stat,  at  L.  122,  chap.  11], 
now  f  905,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  677).  They  can  have  no  greater  or 
less  or  other  effect  in  other  courts  than  in 
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.  chose  of  their  own  state.  Cheeyer  v.  Wilson, 
9  Wall.  108,  19  L.  ed.  004;  Board  of  Public 
Works  V.  Columbia  College,  17  Wall.  621, 
21  L.  ed.  687;  Robertson  v.  Pickrell,  109 
U.  S.  608,  27  L.  ed.  1049,  3  Sup.  Ct.  Rep.  407 ; 
Hancock  Nat.  Bank  v.  Farnum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep.  506. 
In  ascertaining,  on  a  writ  of  error  to  a  state 
court,  what  credit  is  given  to  these  judicial 
proceedings  by  the  laws  and  usages  of  the 
state  of  New  Jersey,  we  are  limited  to  the 
evidence  on  that  subject  before  the  court 
whose  judgment  we  are  reviewing.  Hanley 
V.  Donoghue,  116  U.  S.  1,  29  L.  ed.  636,  6 
[58]Sup.  Ct.  Rep.  242;  •Chicago  &  A.  R.  Co.  v. 
Wiggins  Ferry  Co.  119  U.  S.  622,  30  L.  ed. 
622,  7  Sup.  Ct.  Rep.  398.  The  only  evidence 
upon  this  point  was  in  an  affidavit  of  an 
attorney  and  counselor  at  law  of  that  state. 
The  evidence  is  meagre  and  not  entirely  sat- 
isfactory and  conclusive.  It  was,  however, 
uncontradicted.  It  tended  to  show  that  the 
surrogate  had  jurisdiction  to  probate  the 
will  and  issue  letters  testamentary,  and  that 
the  probate  and  issue  of  letters  could  not  be 
impeached  in  a  collateral  proceeding;  that 
the  surrogate  had  "under  the  laws  of  New 
Jersey  full  and  competent  jurisdiction"  to 
make  the  order  limiting  the  time  for  cred- 
itors of  the  estate  to  bring  in  their  demands, 
and  the  subsequent  order  that  all  who  had 
neglected  to  do  so  "should  be  forever  barred 
from  their  action  therefor  against  the  exec- 
utors of  said  deceased;"  that  the  acts  of  the 
surrogate  cannot  be  impeached  collaterally, 
and  that  the  orphans'  court  had  jurisdiction 
under  the  laws  of  New  Jersey  "to  direct 
final  distribution  of  the  estate  of  said  testa- 
tor," and  it  cited  four  cases  from  the  New 
Jersey  reports  ( Re  Coursen,  4  N.  J.  Eq.  408 ; 
Quidort  v.  Pergeaux,  18  N.  J.  Eq.  472;  Ryno 
V.  Ryno,  27  N.  J.  Eq.  522 ;  and  Re  Straub,  49 
N.  J.  Eq.  264,  24  Atl.  569) .  In  relying  upon 
evidence  of  this  kind  we  are  quite  aware 
that  we  may  not  ascertain  with  the  preci- 
sion which  might  be  desired  the  credit  which 
the  state  of  New  Jersey  attaches  to  these 
judicial  proceedings.  But  it  is  all  that  we 
can  have.  We  think  that  we  may  safely  in- 
fer from  it  that  the  order  of  the  surrogate 
barring  all  creditors  who  had  failed  to  bring 
in  the  demand  from  any  further  claim 
against  the  executors  was  binding  upon  all. 
It  was  an  order  which  he  had  "full  and 
competent  authority  to  make,"  and  it  was 
one  of  the  acts  which  could  not  be  impeached 
collaterally.  We  think,  also,  that  the  juris- 
diction to  direct  a  final  distribution  means 
a  distribution  which  shall  be  final,  so  far,  at 
least,  as  any  person  having  a  demand  against 
the  estate  is  concerned.  If  we  have  dis- 
cerned correctly  the  effect  which  New  Jer- 
sey gives  to  these  judicial  proceedings,  it  is 
obvious  that  the  assessment  of  this  tax  de- 
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nies  them  full  faith  and  credit  in  two  re- 
spects: First,  in  seeking  a  part  of  an  estate 
*  which  has  been  finally  distributed  to  tho8e[50' 
who  were  entitled  to  it  under  the  will ;  and, 
second,  in  fixing  a  |)ersonal  responsibility 
for  the  tax  upon  the  executors  who  had  been 
conclusively  exonerated  from  such  a  liability. 

Up  to  this  point  it  has  been  assumed  that 
the  New  Jersey  court  had  jurisdiction  to 
probate  the  will  and  administer  the  estate, 
and  what  has  been  said  upon  the  effect  of 
the  judicial  proceedings  has  been  based  upon 
that  assumption.  When,  however,  full  faith 
and  credit  is  demanded  for  a  judgment  in 
the  courts  of  other  states,  an  inquiry  into 
the  jurisdiction  is  always  permitted,  and  if 
it  be  shown  that  the  proceedings  relied  upon 
were  without  the  jurisdiction  of  the  court 
they  need  not  be  respected.  Thompson  v 
Whitman,  18  Wall.  467,  21  L.  ed.  897; 
Thormann  v.  Frame,  176  U.  S.  360,  44  L.  ed. 
600,  20  Sup.  Ct.  Rep.  446,  and  cases  cited. 

The  defendant  in  error,  acting  upon  this 
well-settled  rule,  might  have  attacked  the 
jurisdiction  of  the  New  Jersey  courts,  and 
thus  brought  forward  for  consideration  many 
important  questions  which,  in  the  view  we 
take  of  the  case,  need  not  even  be  stated. 
But  there  was  no  attempt,  except  in  argu- 
ment here,  to  deny  the  right  of  the  New 
Jersey  court  to  act  upon  the  paper  writing 
purporting  to  dispose  of  the  estate  of  Tilt, 
and,  by  admitting  it  to  probate,  to  convert 
it  into  an  operative  will.  It  is  true  that,  as 
a  basis  of  assessing  transfer  taxes,  it  was 
proved  that  Tilt  was  a  resident  of  New  York 
at  the  time  of  his  death, — a  fact  which 
would  be  relevant  to  the  question  of  jurisdic- 
tion. But  that  fact  was  not  proved  or  used 
for  the  purpose  of  invalidating  the  proceed- 
ings taken  in  probating  the  will  and  admin- 
istering the  estate.  On  the  dontrary,  the 
taxes  were  based  upon  the  provisions  of  the 
in'slrument,  which  derived  all  its  authen- 
ticity as  a  will  and  all  its  capacity  to  trans- 
mit property  from  the  judicial  proceedings 
in  New  Jersey.  It  appears  conclusively  from 
the  action  taken  in  the  New  York  surrogate 
court  that  there  was  no  attempt  to  declare 
the  New  Jersey  proceedings  void  because  they 
were  taken  without  jurisdiction.  In  the  ap- 
praiser's report  it  is  said  that  the  deceased 
had  left  a  will  "which  was  duly  admitted  to 
probate  in  'the  surrogate's  court  of  the  coun-[60] 
ty  of  Morris,  state  of  New  Jersey,  and  that 
letters  testamentary  were  issued  by  said  sur- 
rogate court."  The  specific  legacies  and  the 
disposition  of  the  residue  of  the  estate  were 
then  stated.  The  surrogate,  in  assessing  the 
taxes,  assessed  them  specifically  on  the  bene> 
ficiaries,  giving  their  respective  names  and 
the  values  of  the  property  they  respectively 
took  under  the  will.  Two  life  estates  and 
several  remainders,  created  by  the  will,  were 
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valued  appropriately  and  the  taxes  assessed 
accordingly.  All  this  is  utterly  inconsistent 
with  an  attack  upon  the  jurisdiction,  and 
we  need  not  consider  whether  it  could  have 
been  made  with  success. 

It  is  quite  obvious  that  what  was  done 
here  was  the  assessment  by  one  state  of  tax- 
es ujion  transfers  of  personal  property,  tak- 
ing effect  under  the  laws  of  another  state, 
entirely  regardless  of  the  situs  of  the  prop- 
erty transferred.  Tliis  suggests  grave  con- 
stitutional questions,  which  we  cannot  con- 
sider because  they  were  not  properly  and 
sca.<<onahly  raised  in  the  court  below. 

For  the  foregoing  reasons  wc  think  that 
the  judgment  below  denied  to  the  New  Jer- 
sey proceedings  the  full  faith  and  credit  to 
which  they  were  entitled  by  the  Constitu- 
tion and  laws  of  the  United  States,  and  ac- 
cordingly it  is  reversed. 

Mr.  Justice  Harlan  dissents. 


f«l]*EX  PARTE  FIRST  NATIONAL  BANK  OK 
CHICAGO,  H.  W.  Rogers  and  James  C. 
iJojrcrs.  as  H.  VV.  Rogers  &  Brother,  Pe- 
titioners.     (No.  8,  Original.) 


FIKST  NATIONAL  BANK  OF  CIIICAOO 
and  If.  W.  Rogers  and  James  C.  RoL'crs, 
as  H.  W.  Rogers  &  Brother,  PlfTs.  in  Err., 

V. 

cnrcAoo  title  &  trust  coaipany, 

Trustee  of  Alexander   Rogers,  Bankrupt, 
and  James  A.  Patten.      (No.  38.) 

(See  S.  C.  Reporter's  ed.  61-67.) 

Error  to  circuit  court  of  appeals  — par- 
ties. 

1.  A  writ  of  error  to  the  circuit  court  of 
appeals  to  review  a  judgment  of  that  court 
issuing  a  peremptory  mandamus  requiring 
a  district  court  to  modify  its  judgment  en- 
tered in  supposed  compliance  with  the  man- 
date of  the  Supreme  Court  will  not  be  dis- 
missed because  the  district  judge  obeyed 
the  order  and  did  not  sue  out  the  writ, 
where  it  appears  on  the  record  that  the 
judge  declined  to  join,  that  he  has  no  per- 
sonal interest  in  the  judgment,  and  that  the 
plaintiffs  in  error  have  such  an  interest,  and 
were  made  parties  for  the  purpose  of  pro- 
tecting their  rights. 

Courts  —  jurisdiction  of  circuit  court  of 
appeals  —  mandamus  to  enforce  man- 
date of  Supreme  Court. 

2.  A  circuit  court  of  appeals  to  which  is 


addressed  the  mandate  of  the  Supreme  Court 
directing  the  remanding  of  the  cause  to  the 
district  court  for  further  proceedings  in  con- 
formity with  the  opinion  upon  which  the 
mandate  was  based  has  no  jurisdiction  to 
compel  the  district  court,  by  mandamus,  to 
modify  the  decree  entered  in  supposed  com- 
pliance with  such  mandate,  to  conform  to 
the  view  of  the  Supreme  Court's  opinion  en- 
tertained by  the  circuit  court  of  appeals. 

Appeal —>  eomplianoe  with  mandate. 

3.  A  decree  of  a  Federal  district  court 
for  the  transfer  to  certain  adverse  claimants 
of  a  part  of  the  proceeds  of  a  sale  of  prop- 
erty not  in  possession  of  the  trustee  in 
bankruptcy,  without  prejudice  to  the  rights 
of  such  trustee,  "if  this  court  shall  so  au- 
thorize," to  litigate  in  any  proper  court  the 
question  of  his  right  to  recover  such  funds 
as  a  part  of  the  bankrupt's  general  estate,  is 
a  sufiicient  compliance  with  the  mandate  of 
the  Federal  Supreme  Court,  which  had  di- 
rected the  remanding  of  the  case  for  further 
proceedings  in  conformity  with  its  opinion, 
in  which  it  was  stated  that  the  district 
court's  original  decree  should  have  been 
"without  prejudice  to  the  right  of  respond- 
ents to  litigate  in  a  proper  court." 

[Nos.  8,  Original,  and  38.] 

Submitted  May  13,  1907.     Decided  October 

28,  1907. 

PETITION  for  mandamus  directed  to  the 
Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  and 
to  the  Honorable  Solomon  H.  Bethea  as  Judge 
of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  to  com- 
pel the  setting  aside  of  a  decree  of  the  Dis- 
trict Court, entered  in  conformity  to  the  man- 
date of  the  Circuit  Court  of  Appeals,  direct- 
ing a  modification  of  a  decree  entered  by  the 
District  Court  in  supposed  compliance  with 
the  mandate  of  the  Supreme  Court.  Grant- 
ed.    Also 

A  WRIT  of  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  to  review  a  judgment  issuing  a 
peremptory  mandamus  requiring  the  District 
Court  for  the  Northern  District  of  Illinois 
to  modify  its  judgment  entered  in  supposed 
compliance  with  the  mandate  of  the  Supreme 
Court.     Reversed. 

See  same  case  below  in  No.  38,  77  C.  C.  A. 
408,   146  Fed.  742. 

The  facts  are  stated  in  the  opinion. 

Mr.   Henry   S.   Robbins   submitted   the 


Note. — On  parties  in  proceedings  for  ap- 
pellate review  by  Federal  Supreme  Court — 
see  notes  to  Wedding  v.  Meyler,  66  L.R.A. 
854,  and  Owings  v.  Kincannon,  8  L.  cd.  U. 
S.  727. 

On  the  jurisdiction  of  the  circuit  court  of 
appeals — see  notes  to  Lau  Ow  Bew  v.  Unit- 
ed SUtes.  1  C.  C.  A.  6;  Salmon  v.  Mills,  13 
(2  L.  ed. 


C.  C.  A.  374;  and  United  States  Freehold 
Land  &,  Immigration  Co.  v.  Gallegos,  32  C. 
C.  A.  475. 

On  the  enforcement  of  a  decree  of  the 
appellate  court  by  mandamus — ^see  note  to 
Ex  parte  Chicago  Title  &  T.  Co.  77  C.  C. 
A.  400. 
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cause  for  petitioners  and  plaintiffs  in  error, 
lilessrs.  Wallace  Heckman  and  James  G.  Els- 
don  were  on  the  brief: 

In  mandamus  suits  parties  interested  in, 
or  to  be  affected  by,  the  judgment,  may  be 
allowed  to  intervene  and  become  parties  for 
the  purpose  of  resisting  the  issuance  of  the 
writ. 

State  ex  rel.  Southern  Bank  v.  Pilsbury, 
31  La.  Ann.  1;  State  ex  rel.  Graber  v. 
Matley,  17  Neb.  664,  24  N.  W.  200;  Wat- 
kins  y.  Kirchain,  10  Tex.  375;  Beecher  v. 
Anderson,  46  Mich.  643,  8  N.  W.  639; 
Bohnet  ▼.  New  York,  160  N.  Y.  279,  44  N. 
E.  949;  Sage  v.  Central  R.  Co.  93  U.  S.  412, 
23  L.  ed.  933;  Williams  v.  Morgan,  111  U. 
S.  696,  28  L.  ed.  664,  4  Si^p.  Ct.  Rep.  638; 
Ex  parte  Jordan,  94  U.  S.  248,  24  L.  ed. 
123;  Ex  parte  Cutting,  94  U.  S.  14,  24 
L.  ed.  49;  Credits  Commutation  Co.  v. 
United  SUtes,  177  U.  S.  311,  44  L.  ed.  782, 
20  Sup.  Ct.  Rep.  636. 

The  district  judge  appearing  by  counsel 
and  declining  to  sue  out  or  join  in  such  writ 
of  error,  the  court  ordered  that  these  plain- 
tiffs in  error  be  allowed  to  sue  out  a  writ 
of  error.  This  was  a  sufficient  summons 
and  severance  to  make  the  appearance  of 
the  district  judge  as  plaintiff  in  error  un- 
necessary. 

Masterson  v.  Herndon  (Masterson  v.  How- 
ard) 10  Wall.  416,  19  L.  ed.  963;  Hardee 
V.  Wilson,  146  U.  S.  179,  36  L.  ed.  933,  13 
Sup.  Ct.  Rep.  39. 

The  district  judge  has  no  personal  inter- 
est in  the  case.  He  is  a  party  only  in  his 
representative  capacity.  The  record  suffi- 
ciently discloses  that  he  is  not  interested 
on  the  side  of  defendants  in  error,  nor  in 
sustaining  the  order  sought  to  be  reviewed. 
He  is,  therefore,  not  within  the  rule  which 
requires  that  all  the  parties  to  the  record 
who  appear  to  have  any  interest  in  the  or- 
der or  ruling  challenged  must  be  given  an 
opportunity  to  be  heard  on  such  appeal. 

Davis  V.  Mercantile  Trust  Co.  152  U.  S. 
590,  693,  38  L.  ed.  663,  664,  14  Sup.  Ct.  Rep. 
693. 

At  best,  he  was,  after  severance,  only  a 
nominal  party,  and  as  such  was  properly 
omitted. 

Amadeo  v.  Northern  Assur.  Co.  201  U. 
S.  194,  201,  60  L.  ed.  722,  726,  26  Sup.  Ct. 
Rep.  607;  Germain  v.  Mason,  12  Wall.  259, 
20  L.  ed.  392;  Basket  v.  Hassell,  107  U.  S. 
602,  610,  27  L.  ed.  600,  502,  2  Sup.  Ct.  Rep. 
415. 

But,  if  this  were  otherwise,  the  objection 
is  not  a  substantial  one,  because,  ^hile  he 
is  not  named  in  the  writ  of  error,  he  ac- 
cepted service  of  the  citation.  lender  these 
circumstances,   this  court  should,   if  neces- 


BATy,  allow  the  writ  of  error  to  be  amended 


by  inserting  his  name  therein,  as  it  has  the 
power  to  do. 

Knickerbocker  L.  Ins.  Co.  v.  Pendleton, 
115  U.  S.  339,  29  L.  ed.  432,  6  Sup.  Ct.  Rep. 
74;  Walton  v.  Marietta  Chair  Co.  167  U.  S. 
342,  39  L.  ed.  726,  16  Sup.  Ct.  Rep.  626. 

The  modified  order  first  entered  in  the 
district  court,  which  the  mandamus  writ 
sougiit  to  change,  was  in  effect  the  decree 
of  this  court,  and  the  circuit  court  of  ap- 
peals was  without  jurisdiction  to  change  it. 

Stewart  v.  Salamon,  97  U.  S.  361,  24  L. 
ed.  1045;  Kimberly  v.  Arms,  40  Fed.  549; 
Southard  v.  Russell,  16  How.  547,  569,  14 
L.  ed.  1052,  1062;  Re  Potts,  166  U.  S.  263, 
41  L.  ed.  994,  17  Sup.  Ct.  Rep.  520;  Skillem 
V.  May,  6  Cranch,  267,  3  L.  ed.  220;  Living- 
ston v.  Story,  12  Pet.  339,  9  L.  ed.  1108; 
United  States  v.  Knight  (United  States  v. 
Moorehead)    1  Black,  488,  17  L.  ed.  80. 

The  power  to  construe  and  enforce  a  deci- 
sion of  this  court  by  mandamus  is  exclusive- 
ly in  this  court. 

Rosenbaum  v.  Bauer,  120  U.  S.  459,  30 
L.  ed.  747,  7  Sup.  Ct.  Rep.  633;  Bath  Coun- 
ty V.  Amy,  13  Wall.  244,  20  L.  ed.  539; 
Smith  v.  Bourbon  County,  127  U.  S.  105, 
112,  32  L.  ed.  73,  77,  8  Sup.  Ct.  Rep.  1043; 
Davenport  v.  Dodge  County,  106  U.  S.  242, 
26  L.  ed.  1020;  United  States  ex  rel.  Iron 
County  V.  Severens,  18  C.  C.  A.  314,  37  U. 
S.  App.  622,  71  Fed.  768;  United  SUtes 
ex  rel.  Mudsill  Min.  Co.  v.  Swan,  13  C.  0. 
A.  77,  31  U.  S.  App.  112,  65  Fed.  647;  Ro 
Sanford  Fork  &  Tool  Co.  160  U.  S.  247, 
256,  40  L.  ed.  414,  416,  16  Sup.  Ct.  Rep.  291. 

Messrs.  Newton  Wyeth  and  Joseph  B. 
Paden  submitted  the  cause  for  respond- 
ents and  defendants  in  error: 

There  are  cases  wherein  the  judgment  or 
decree  is  against  several  parties,  in  which 
there  may  be  a  severance  and  appeal  or  writ 
of  error  by  a  part,  the  others  appearing  and 
refusing  to  join. 

Hardee  v.  Wilson,  146  U.  8.  181,  36  L. 
ed.  933,  13  Sup.  Ct.  Rep.  39;  Beardsley  t. 
Arkansas  k  L.  R.  Co.  158  U.  S.  127,  39  L. 
ed.  919,  15  Sup.  Ct.  Rep.  786. 

But  there  can  be  severance  only  where  the 
person  severed  is  a  party. 

McGuire  v.  Hurst,  23  Ky.  L.  Rep.  846, 
64  S.  W.  435;  Osborne  v.  Kammer,  96  Va. 
228.  31  S.  E.  19. 

Here,  the  plaintiffs  were  not  parties,  and 
they  had  only  an  academic  interest,  and  no 
interest  in  law  in  the  mandamus  proceed- 
ing. The  only  question  involved  was.  Had 
the  judge  of  the  district  court  conformed, 
or  not,  with  the  directions  of  the  court  of 
appeals?  and  whether  any  property  rights 
would  be  affected.  The  judge  represented 
his  own  ministerial  interest  and  official  re- 
lation to  the  order  of  November  1,  1905, 
involved    in    the   mandamus.      If   it   could 

ao7  U.  8. 


1907. 


Bx  PAsn  Van  Nat.  Aahs. 


64»  « 


properly  be  done  In  a  ease  of  thiB  character, 
there  was  no  order  of  court  substituting  the 
plaintiffs  in  error  for  the  district  judge* 
or  allowing  them  to  represent  him.  They 
had  no  interest  or  power  either  to  restrain 
him  in  complying  with  the  directions  of  the 
judgment  or  to  prosecute  the  defense  fur- 
ther. 

Davis  y.  Mercantile  Trust  Co.  162  U.  8. 
693,  38  L.  ed.  664,  24  Sup.  Ct.  Rep.  693. 

The  parties  against  whom  the  writ  of 
error  was  sued  out  did  not  include  the 
district  judge,  nor  was  any  citation  issued 
against  him.  Under  these  circumstances  it 
would  appear  that  the  writ  of  error  has  no 
standing. 

Maaon  v.  United  States,  136  U.  S.  681, 
84  L.  ed.  646,  10  Sup.  Ct  Rep.  1062. 

The  judgment  has  been  executed  and  sat- 
isfied; the  peremptory  writ  was  volunta- 
rily and  promptly  oomplied  with  by  the 
district  judge.  The  respondent  in  the  man- 
damus proceedings,  if  entitled  to  prosecute 
the  writ  of  error,  declined  to  sue  out  a  writ 
of  error,  and  so  stated  by  his  counsel,  and 
instead  thereof  chose  to  comply  with  the 
writ.  The  interveners  neither  prosecuted 
the  writ  in  the  name  of  the  district  judge, 
nor  was  the  writ  of  error  made  a  super- 
sedeas. No  controversy  remains  between 
the  parties  entitled  to  litigate,  and  review 
would  be  immaterial  and  inefTectual. 

Mills  V.  Green,  159  U.  S.  651,  40  L.  ed. 
293,  16  Sup.  Ct  Rep.  132;  Tennessee  v.  Con- 
don, 189  U.  S.  64,  47  L.  ed.  709,  23  Sup.  Ct 
Rep.  679;  Jones  v.  Montague,  194  U.  S.  147, 
48  L.  ed.  913,  24  Sup.  Ct  Rep.  611 ;  Security 
Milt.  L.  Ins.  Co.  V.  Prewitt  202  U.  S.  246, 
50  L.  ed.  1013,  26  Sup.  Ct  Rep.  619;  San 
Diego  School  Dist  v.  San  Diego  County, 
97  Cal.  438,  32  Pac.  517;  Jacksonville  School 
Dist  V.  Crowell,  33  Or.  11,  52  Pac.  603. 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  cases  arise  out  of  the  proceedings 
subsequent  to  the  decision  of  this  court  in 
First  Nat  Bank  v.  Chicago  Title  A  T.  Co. 
108  U.  S.  280,  49  L.  ed.  1051,  25  Sup.  Ct. 
Rep.  693.  In  that  case  the  trust  company, 
as  receiver,  subsequently  trustee  in  bank- 
ruptcy, filed  a  petition  in  the  district  court, 
a11e<nng  possession  of  certain  property  and 
asking  for  directions  in  respect  of  a  sale. 
The  district  court  found  that  a  storage  com- 
pany had  the  possession  and  right  of  pos- 
sesnion,  but  nevertheless  retained  jurisdic- 
tion, and,  a  sale  having  been  had  by  con- 
sent, made  a  summary  order  for  transfer  to 
the  petitioner  of  part  of  the  proceeds  of 
the  »ile.  An  appeal  was  taken  to  the  cir- 
cuit court  of  appeals,  and  that  court  sus- 
tained the  jurisdiction  of  the  district  court. 
On  certiorari  thip  court  held  that  the  cir 
fta  li.  ed. 
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cuit  oonrt  of  appeals  had  no  Jurisdiction  of 
the  appeal,  and  that  the  district  court,  haT- 
ing  found  that  the  receiver  and  trustee  was 
not  in  possession  of  the  fund,  had  no  juris- 
diction to  proceed  further.  It  thereupon 
rendered  a  judgment  and  issued  a  mandate 
reversing  the  decree  of  the  circuit  court  of 
appeals,  and  directing  that  court  to  dismiss 
the  appeal  and  to  remand  the  case  to  the 
district  court  for  further  proceedings  in 
conformity  with  the  opinion  upon  which  the 
mandate  was  based. 

The  circuit  eourt  of  appeals  thereupon 
dismissed  the  appeal  and  remanded  the 
cause  for  further  proceedings  as  directed. 
The  opinion  to  which  the  proceedings  of  the 
district  court  were  to  conform  concluded 
with  these  words :  "In  our  *  view  the  district  [85] 
court  should  have  declined  upon  its  findings 
to  retain  jurisdiction,  and  in  that  event  the 
decrees  for  the  return  of  the  money  should 
have  been  without  prejudice  to  the  right  of 
respondents  to  litigate  in  a  proper  court, 
which  modification  we  direct  to  be  made.*' 
The  district  court  made  a  decree  "without 
prejudice  to  the  rights  of  the  Chicago  Title 
A  Trust  Company,  the  trustee  herein,  if  this 
court  shall  so  authorize,  to  litigate  in  any 
proper  court  the  question  of  the  right  of 
said  trustee  to  recover  said  funds  as  a  part 
of  the  bankrupt's  general  estate."  The 
trustee  complained  of  the  form  of  this  de- 
cree, especially  because  of  the  insertion  of 
the  words  "if  this  eourt  shall  so  authorize," 
and  moved  in  this  eourt  for  leave  to  file  a 
petition  for  mandamus  requiring  the  dis- 
trict judge  to  modify  it,  but  leave  was  de- 
nied. 200  U.  8.  613,  50  L.  ed.  620,  26  Sup. 
Ct.  Rep.  763. 

The  trustee  next  made  a  similar  applica- 
tion to  the  circuit  court  of  appeals,  where- 
upon that  court  granted  it  and  issued  a  per- 
emptory writ  requiring  modifications  to  be 
made.  77  C.  C.  A.  408,  146  Fed.  742.  The 
petitioners  and  plain tiflfs  in  error,  claiming 
an  interest  in  the  fund,  then  applied  for 
leave  to  intervene  for  the  purpose  of  prose- 
cuting a  writ  of  error;  their  application  was 
allowed,  and  leave  was  granted  them  to  sue 
out  the  writ,  the  order  reciting  that  the 
district  judge  was  present  by  counsel,  but 
declined  to  sue  out  or  join  in  the  same.  On  the 
same  day  the  circuit  court  of  appeals  re- 
fused to  make  the  writ  act  as  a  supersedeas, 
and  on  the  next  day  the  district  judge  en- 
tered a  decree  conforming  to  the  mandate  of 
the  circuit  court  of  appeals.  The  present 
proceedings  are  brought  for  the  purpose  of 
reversing  the  action  of  the  circuit  court  of 
appeals  and  of  reinstating  the  former  decree 
of  the  district  court. 

There  is  a  motion  to  dismiss  the  writ  of 
error  on  the  grounds  that  the  judge,  who 
was  the  only  party  to  the  mandate  alleged 
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to  b«  erroneous,  did  not  sue  out  the  writ, 
but  that,  on  the  contrary,  he  has  obeyed  the 
order,  and  that  the  plaintiffs  in  error  are 
not  privy  to  the  judgment.     We  deem  it  a 

[66  J  sufficient  answer  *to  this  motion  to  say  that 
it  appears  on  the  record  that  the  judge  de- 
clined  to  join  (Masterson  v.  Herndon  [Mas- 
terson  v.  Howard]  10  Wall.  416,  10  L.  ed. 
963;  Hardee  v.  Wilson,  146  U.  8.  179,  36  L. 
ed.  933,  13  Sup.  Ct.  Rep.  30),  that  he  has  no 
personal  interest  in  the  judgment  (Davis  v. 
Mercantile  Trust  Co.  152  U.  S.  500,  603,  38 
L.  ed.  663,  6f$4,  14  Sup.  Ct.  Rep.  693), 
and  tliat  the  plaintiffs  have  such  an  interest, 
and  were  made  parties  for  the  purpose  of 
protecting  their  rights.  The  fact  that  the 
judge  obeyed  the  order  in  force  against  him 
cannot  prejudice  the  position  of  the  plain- 
tiffs. They  have  the  same  interest  in  hav- 
ing the  former  decree  of  the  district  court 
reinstated  that  they  had  in  having  it  stand. 
We  are  of  opinipn  that  the  order  of  the 
circuit  court  of  appeals  was  wrong.  The 
mandate  of  this  court  was  addressed  to  it 
alone,  it  is  true,  in  point  of  form.  It  is  cus- 
tomary to  issue  but  a  single  mandate.  But 
the  directions  as  to  the  further  proceedings 
of  the  district  court  were  not  an  order  to  the 
circuit  court  of  appeals  to  issue  an  order  to 
the  district  court.  They  were  directions 
which  the  circuit  court  of  appeals  was  sim- 
ply to  communicate  to  the  district  court,  and 
which  the  district  court  was  to  follow  on  the 
authority  of  this  court,  not  of  the  circuit 
court  of  appeals.  The  suggestion  of  tlie  need 
of  speedy  relief  seems  to  have  counted  for 
something  in  the  making  of  the  order  ap- 
pealed from,  and  the  denial  of  a  mandamus 
by  this  court  was  treated  as  an  intimation 
that  the  final  direction  to  the  district  court 
was  to  be  regarded  as  proceeding  from  the 
circuit  court  of  appeals.  Such  was  not  the 
import  of  the  action  of  this  court.  The  cir- 
cuit court  of  appeals  had  no  jurisdiction  in 
the  matter,  and  the  denial  of  a  mandamus 
by  this  court  did  not  confer  or  declare  ju- 
risdiction to  grant  what  this  court  denied. 
It  follows  that  the  judgment  of  the  circuit 
court  of  appeals  must  be  reversed. 

As  the  judgment  reversed  has  been  acted 
upon  by  the  district  court  it  becomes  neces- 
sary to  consider  whether  the  former  or  the 
present  decree  of  the  district  court  was  the 
proper  one  to  enter.  Tlie  present  one  might 
be  right  notwithstanding  the  want  of  juris- 
diction on  the  part  of  the  higher  court  to 
order  it  to  be  made.    We  need  not  determine 

[6 7] whether  the  language  •quoted  from  our  for- 
mer opinion  was  improvidently  used.  It  is 
enough  to  say  that  the  opinion  did  not  pur- 
port to  fix  the  words  of  the  new  decree.  It 
merely  gave  a  general  direction  which  was 
to  be  carried  out  in  a  form  to  be  settled  by 
the  district  court.  It  declared,  perhaps  un- 
106 


necessarily,  that  the  decree  was  to  be  with- 
out prejudice  to  whatever  right  the  respond- 
ents might  have  to  litigate  in  a  proper  court, 
not  that  they  were  entitled  to  litigate,  or 
that  the  authority  given  by  the  bankruptcy 
law,  f  §  2  (7),  11  c,  47  (2),t  to  the  district 
court  to  control  such  litigation,  was  super- 
seded. We  are  of  opinion  that  the  decree 
first  entered  by  the  district  court  complied 
with  the  language  of  the  opinion,  and  that 
the  subsequent  decree,  having  been  entered 
only  in  obedience  to  an  unwarranted  judg- 
ment, should  be  set  aside.  Re  Potts,  16JS 
U.  S.  263,  41  L.  ed.  004,  17  Sup.  Ct.  Rep. 
520;  Ex  parte  Dubuque  &,  P.  R.  Co.  (Du- 
buque &  P.  R.  Co.  V.  Litchfield)  1  Wall.  69, 
17  L.  ed.  614. 

Judgment  of  the  Circuit  Court  of  Appeals 
reversed. 

Mandamus  to  go  to  the  District  Court  to 
set  aside  its  decree  entered  in  pursuance  of 
said  judgment. 


URIAH  S.  LEE,  Frank  B.  Lee,  and  Harry 
Sutton,   Plffs.  in   Err., 

V. 

STATE  OF  NEW  JERSEY. 
(See  S.  C.  Reporter's  ed.  67-72.) 

Error  to  state  court  — moot  question. 

1.  A  judgment  of  a  state  court  which 
does  not  so  enforce  a  state  statute  as  to  de- 
prive the  party  complaining  of  rights  which 
are  protected  by  the  Federal  Constitution 
will  not  be  reversed  in  the  Supreme  Court 
of  the  United  States  because  such  statute, 
when  enforced  against  a  class  to  which  the 
party  complaining  does  not  belong,  may 
work  a  deprivation  of  such  constitutional 
rights. 

tAct  Julv  1,  1898,  chap.  541,  30  Stat,  at 
L.  640,  549*  557  (U.  S.  Comp.  Stat.  1001,  pp. 
3421,  3420,  3438). 

Note. — On  the  necessity  of  color  of  merit 
in  Federal  question  to  sustain  writ  of  error 
to  state  court — see  note  to  Offield  v.  New 
York,  N.  H.  &  H.  R.  Co.  51  L.  ed.  U.  S.  231. 

On  the  general  subject  of  writs  of  error 
from  Unit^  States  supreme  Court  to  state 
courts — see  notes  to  Martin  v.  Hunter,  4  L. 
ed.  U.  S.  07 ;  Hamblin  v.  Western  Land  Co. 
37  L.  ed.  U.  S.  267;  Re  Buchanan,  30  L. 
ed.  U.  S.  884;  and  Kipley  v.  People,  42  L. 
ed.  U.  S.  008. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.R.A.  613. 

On  the  regulation  of  oyster  fisheries — see 
note  to  Bri^shaw  v.  Lankford,  11  L.R.A. 
583. 

On  shell  fisheries,  see  note  to  State  t. 
Shaw,  60  LJLA.  616. 
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IMT.  lA  T.  Nkw  Jnur.  t»-n 

CommCTov  ^  stMte  reffvlatlon  of  •yster       The  power  of  the  st«ta  to  reflate  the 

iBdnMrr.  oyater  induitry,  ■although  the  Mme  ia  csr-[TO] 

2.  Right*  under  the  commerce  clauie  of  Had  on  under  tidal  watera  Id  the  eUU,  U 

U>e  Federal  Conit.tution  or  under  the  14th  ^^^^  contested,  and  could  not  succewfully  be. 

Amrndment  are  not  infriOEed  hv  the  pro»i-  c_-.l        ...     ■     j    .o  «         »<     >c  t      ^ 

Hon.  of  N.  J.  act  March  24.  1899,  |  20,  a>  ^•^'L,!;,"'!^"^;.  ^^.  ?""    "■  }^  ^-  *^- 

imended  by  the  act  ol  March  22,  190J,  ui.  26B;  McCready  v.  Virginia,  B4  U.  S.  391,  24 

dcr  which  a  eonvicliOQ  may  be  had  for  UBJnK  ^-   *•!-   ***:    Manchester   v.   Maasachuutts, 

t  dredge  in  tidal  wntern  of  the  state  for  the  139  U.  6.240,  35  L.  ed.  1S9,  11  Sup.  Ct.Rep. 

purpoae    of    catching    oysters    upon    leased  669. 

Itnda  without  the  conwnt  of  the  leMwea.  The  objection  to  th«  legality  of  the  convic- 

FNo  16  1  *''°^  ''°'"  ^^^  itandpoint  of  rights  protect- 
ed by  the  Federal  Constitution,  as  urged  up. 
on  our  attention,  rests  upon  the  argument 
that  }  20,  amended  as  above  quoted,  permita 
the  conviction  of  a  person  who  shall  lake  kd 

IN  ERROR  to  the  Conrt  of  Errors  and  (,ygt„  j^j^,  ^^  other  instrument  used  for 

1  Appeals  of  the  State  of  Ne*  Jersey  to  the  purpose  of  catching  oysters,  on  any  oy- 

leview  a  judgment  affirming  a  judgment  of  ,ter  bed  or  grounds  within  auch   navigable 

the  Supreme  Court  of  that  state,  which  af-  ^.^ters,   thereby  abridging  and  interfering 

firmed  a  conviction  in  the  Court  of  Quarter  „jth  the  right  of  free  commerce  with   for- 

Sossions  of  Cumberland   County   of  unlaw-  ^^       nations,  and  among  the  several  states, 

fully  dredginR  upon  oyster  W«.     Affinned.  And  it  is  argued  that  persons  sailing  over 

See  same  ca«e  below  (N.  J.l  W  AtL  1118.  ^^^1,  „^ters,  having  an  oyster- dredge  aboard 

The  facta  arc  stated  in  the  opinion.  ,  ,^t_  ^i^^t  be  convicted  of  thus  taking 

Hr.  E.  A.  .Armftronfc  argued  the  cause,  a  dredge  over  such  ground,  in  violation  of 

ind,  with  Mr.  William  T.  Read,  filed  a  brief  the  atatuta.    Of  this  contention  it  is  enough 

for  ])laintilTs  in  error.  to  say  that  in  this  case  no  such  construction 

u.d,  .llh  Mr.  Rotol  H.  mS.,1.,,  ll.d  i  "•,  P'*""""  '"  ""'■     ""  "•"  "j''  ™- 

. ^  ,  ,      j_,     J  _,  ■         „  victed  because  of  any  auch  atata  of  facts; 
brief  for  defendant  in  error.  j  ..  .         n      ..i    .  ■     ..u.  .  .i.   .   u 

and  it  IS  well  settled  in  this  court  that,  be- 

Ur.  Justice  Day  delivered  the  opinion  of  cause  a  state  statute,  when  enforced  in  a  stata 

the  court:  court  against   a  class   to   which   the   party 

The  plaintiffs  in  error  wr^re  convicted  in  complaining  does  not  belong,  may   work  a 

the  court   of   quarter   sessions   of   Cumber-  deprivation    of    constitutional    righta,    that 

land  county.  New  Jersey,  at  the  May  term,  fact  does   not   authorize   the   reversal   of   a 

1M.1,  of  tlie  olTenae  of  unlantiilly  dredging  judgment  of  a  state  court  not  enforcing  the 

apen  certain  oyster  beds  for  the  purpose  of  statuta  so  as  to  deprive  the  party  complain- 

calchtng  oysters,  contrary  to  the  statute  en-  ing  of  rights  which  are  protected  by  the  Fed- 

icted    in    that   state.      This   judgment   was  eral  Constitution.     New  York  ex  rel.  Hatch 

Bflinned  in  tlie  court  of  errors  and  appeals  v.  Reardon,  204  IT.  S.  ]62~1C0,  61  L.  ed.  415 

of  New  Jersey  and  thia  writ  of  error  seeks  -422,  27  Sup.  Ct,  Rep.  188,  and  cases  there 

the  reversal  of  that  judgment.  cited. 

Section   20  of  the  act  of   1809,  amended,        An  Inspection  of  this  record  shows  that 

I*WB  of  1001,  p.  307,  provides:  the  count  of  the  inlictment  under  which  the 

"Any  person  or  persons  who  shall  here-  plaintiffs   in  error   were   convicted   charged 

after  dredge  upon  or  throw,  take,  or  cast  his  them   with   unlawfully   dredging,   throwing, 

oystar  dredge,  or  any  other  instrument  used  and  casting  dredges  for  the  purpose  of  catcb- 

foT  the   purpose  of   catching  oysters,   upon  ing  oysters  upon  certain  leased  lands,  in  vio- 

any    oyster    bed    or   ground    duly    marked,  lation  of  the  statute. 

buoyed,  or  staked  up  within  the  waters  of        The  testimony  olTered  on  the  part  of  the 

the  Delaware  river,  Delaware  bay,  and  Kfaii-  state    tends   to   show   that   certain    dredgea 

lice  River  cove,  in  this  state,  belonging  to  were  thus  thrown  and  cast  tor  the  purpose 

any  other  person,  without  the  permission  of  of   catching  oysters   upon   leased   lands   be- 

the  lessee  or  lesspra  thereof,  shall  be  Ruilty  longing  to  one  Allen. 

of  a  misdemeanor  and   of  the   violation   of         'On  the  part  of  the  defense  the  witneftses[Ii] 

the  provisions  of  this  act."  testify  that  the  dredges  were  not  thus  cast 

It  is  the  eontcnlion  of  the  plaintiffs  in  er-  and  used  upon  the  lands  in  question.    There 

for  that  this  statute  violstea  the  right  of  was  no  pretense  in  the  charge  in  the  indict- 

frer  navigation,  and  undertakes  to  regulate  mcnt,  or  in  the  testimony  offered  by  the  peo- 

intersUfe  commerce  in  violation  of  |  8,  ar-  pte,  that  a  conviction  could  be  had  for  the 

tide  1,  of  thn  Federal  Constitution,  and  de-  mere   taking   of   a   dredge   over   the   leased 

prives  the  plaintilTs   In   error  of  rights  se-  lands.     The  conviction  depended,  both  in  the 

eoreil  by  the  14tb  Amrndment,  charge  and  in  tbe  testimony,  npon  eatabliaK- 
M  L.  ed.  V«t 


Tl-n                           SurBBu  Coon  or  tbb  Umtb>  Stath.  On.  Tmt, 

Ing  the  (act  that  the  plaintiffs  in  error  thus  A  oonviction  wai  had  lipcaiisc  of  the  uai 

Illegally  used  the  dredges.  of  a  dredge  upon  teased  lands,  in  violation 

It  is  contended  that  the  plaintiffs  in  error  of  the  New  Jersey  atalute  for  the  vftcction 

miglit    have    been    convicted    for    the    mere  of  the  oyster  industry.    Against  the  statute, 

tailing  over  the  lands  with  a  dredge  sboard  u  thus  enforced,  no  valid  objection  can  be 

the  boat,  because  of  the  following  language  urged  for  want  of  power  to  pass  or  enforce 

in  the  court's  charge:  it  because  of  rights  protected  by  the  Feder- 

"It  then  remains  to  be  considered  wheth-  ^j  Constitution, 

er  or  not  the  defendants  on  that  day  dredged  Judgment  of  the  Court  of  Errors  and  Ap- 

or  threw,  tool:  or  cast,  a  dredge  or  other  j^j,  ^f  jj^^  Jersey  is  affirmed. 
instruiccDt  used  for  the  purpose  of  catching 

oysters  upon  that  ground.    If  they  And  that  ^___ 
they  did,  then  they  should  be  convicted  of 

Illegal  dredging,  as  charged  in  the  nrst  count  'SEABOARD  AIR  LINE  RAILWAY,  Plff.[7Sl 

of  the  indictment."  in   Err., 

But  this  excerpt  must  be  read  in  cornec-  v. 
tion  with  the  rest  of  the  charge,  and  it  ii 
perfectly  apparent  that  it  was  not  intended 

that  the   jury  might   convict   for  taking  a  ,<=,.  o   r   Rp™,!.,-,  Pd   71-70  \ 

dredge  across  the  lands  in  sailing  over  them,  ^^^  ^-  *^-  twpo'""^  ^  "^^  ^3-78-) 

under  the  indictment  which  made  no  mention  constitutional     law -equal     protection 

of  such  taking,  but  distinctly  counted  upon  (,,  t,,^  laws  —  regulation  of  oominon 

th«  unlawful   throwing  and   casting  of  the  carrier. 

dredge  upon  the  leased  ground  for  the  pur-  Common  carriers  are  not  denied  the  equal 

pose  of  catching  oysters.     For  immediately  protection  guaranteed  by  U.  8.  Const.,  14tli 

following  the  language  quoted  the  learned  Amend.,  by  the  provisions  of  S.  C,  act  Feb- 

iudge  goes  on  to  say:  f^ry  23,  1903,  p.  81,  1  2  requiring  them  to 

"Now.  the  sUte   produces,  bearing  upon  8<ij"3t  and  pay  every  claim  for  lo;s  or  dam- 

,,    ,       '    ,        .,         "^          ,  ,,                J        J  age  to  an  intrastate  shipment  within  forty 

that  question,  the  owner  of  the  ground   and  ^^^^  ^,^^  t^^  gH^g  „f  ^%,„i„_  „„j„        ' 

he  testifleB  that  on  the  day  named  m  the  In-  g^y  ^j  J50  („,,  ea^j  tenure  or  refusal,  where 

dictment   he,   aboard  of   the   Golden   Light,  there  can  be  no  award  of  a  penalty  under 

with   Captain    Hilton,   visited   his   ground;    1"     -•^-■-' ■---  ■•- —  ' •  ■■■-- 

that  as  they  approached  it, — you  will  re-  I 
call  just  Ikav  near  they  placed  themselves, 
from  their  testimony,— as  they  approached 
It  they  saw  these  defendants  aboard  of  a 
vessel  called  the  Lee.  maneuvering  up  and 
down   this   ground.   No.   137,  section   B,  of 

Captain   Allen,   and   heaving   their   dredges  X    State    of    South   Carolina   to   i 

thereon.     Now,   gentlemen,    if    you   believe  judgment   which   reversed    a     judgment    of 

[7S]t)iat  'testimony,  it  you  believe  that  occurred  a    Circuit     Court    of    that     state,    revers- 

as  these  witneisca  for  the  state  say  it  oc-  jng  a  judgment  of  the  Magistrate's  Court 

cnrred,  then,  regardless  of  whether  or  not  in     the  County    of    Chesterfield,    assessing 

they  got  any  oysters,  if  they  were  throwing  a     penalty   against   a   common    carrier    for 

their  dredges  there  upon  that  ground  they  its  failure  to  adjust  and  pay  a  claim  as  rs- 

■hould  be  convicted  under  the  first  count  of  quired  by  statute,  and  affirmed  the  judgment 

tut  indictment.  of  the  Magistrate's  Court.    Alfinnf^. 

See  same  case  below,  73  S.  0.  71,  62  8. 

"Now,  considering  all  of  this  testimony  B.  797, 

and  any  other  testimony  in  the  case,  yon  The  facts  are  stated  in  the  opinion, 

ought  to  determine  whether  or  not  the  de-  ^^    wiUlam  F.   Stevenson   argued  th« 

fendant.  wero  there   heaving   the. r  dredge.  ^                 ^.^^  ^j^^^^  ^^^^^  ^^^^^  ^^ 

and  dredging  upon  this  ground      And  in  en-  gj^^„^„    4    Matheson,    filed   a    brief    for 

deavormg  to  ascertain  the  truth  from  this  .   .    .._  ,        _._, 

conflicting  testimony  it  is  but  the  dictate  of  P  ^"^^^^  ^^  no  more  power  to  deny  to  cor- 

eommon    sense    that    you    should    consider  ^^^i„„^  t^,           1     rotection   of   the   U« 

Whether  any  of  the  witnesses  have  a  motive  [^^^  .^  ^^  to  iildividual  citi«ns. 

t»  testify  falsely."             .  ^^  ^  .^            .^,  Gulf,  C.  4  S.  F.  B.  Co.  v.  Ellis,  165  U.  3. 

It  is  therefore  apparent  that  the  possible  ^.^              255 

construction  of  the  statute  in  such  manner     __^ [ ^_ ^ 

as  to  convict  plaintiffs  in  error  of  a  crime  NoTE._On    constitutional    inequality    or 

in  merely  e^rcising  their  right  to  navigate  discrimination     in     statutes     allowing     at- 

Interstate  waters  was  not  made  eisential  to  torneys'   fees — see   note   to   Farmers'   &   M. 

the  deUrmination  of  the  case.  Ins.  Co.  *.  Dobney,  47  L.  ed.  U.  B.  821. 
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Clear  and  hostile  discrimination  against 
partieular  persons  and  classes  cannot  bf 
made. 

Bell's  Gap  R.  Co.  t.  Pennsylvania,  184  U. 
6.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  633. 

Classification  must  always  rest  upon  some 
difference  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be 
made  arbitrarily  and  without  any  such 
basis. 

Porter  t.  Charleston  A  8.  R.  Co.  63  8.  C. 
180,  90  Am.  St.  Rep.  670,  41  8.  E.  108. 

A  Texas  statute  very  much  like  the  one 
under  consideration  has  been  held  uncon- 
stitutional. 

Gulf,  C.  &  S.  F.  R.  Co.  y.  Ellis,  supra. 

Similar  statutes  in  the  states  of  Alabama, 
Mississippi,  Michigan,  Arkansas,  Nebraska, 
Illinois,  and  West  Virginia  have  been  held 
uiconstitutional. 

South  ft  North  Ala.  R.  Co.  v.  Morris,  65 
Ala.  193;  Chicago,  St.  L.  ft  N.  O.  R.  Co. 
T.  Moss,  60  Miss.  641 ;  Wilder  v.  Chicago  ft 
W.  M.  R.  Co.  70  Mich.  382,  38  N.  W.  289 ; 
St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Williams,  49 
Ark.  402,  5  S.  W.  883 ;  Atchison  ft  N.  R.  Co. 
V.  Baty,  6  Neb.  37,  29  Am.  Rep.  356;  Fro- 
ler  V.  People,  141  111.  171, 16  L.ILA.  492,  31 
N.  E.  395;  Braoeville  Coal  Co.  v.  People, 
147  111.  66,  22  L.R.A.  340,  37  Am.  St.  Rep. 
206,  35  N.  E.  62. 

Laws  imposing  heavy  penalties  on  the  la- 
borer for  violating  a  contract  to  labor,  and 
imposing  none  on  the  employer,  are  uncon- 
stitutional. 

SUte  y.  Williams,  32  S.  C.  125,  10  S.  E. 
876. 

There  can  be  no  certain  remedy  in  the 
laws  where  the  legislature  may  prescribe  one 
rule  for  one  suitor,  or  class  of  suitors  in  the 
courts,  and  another  for  all  others  under  like 
circumstances,  or  may  discriminate  between 
parties  to  the  same  suit,  giving  one  most 
unjust  pecuniary  advantage  over  the  other. 
Parties  thus  discriminated  against  would 
not  obtain  justice  freely,  and  without  being 
obliged  to  purchase  it.  To  the  extent  of 
such  discrimination  they  would  be  obliged 
to  buy  justice  and  pay  for  it;  thus  making 
it  a  matter  of  purchase  to  those  who  could 
afford  to  pay,  contrary  to  the  letter  and 
spirit  of  this  provision. 

Durkee  v.  Janesville,  28  Wis.  464,  9  Am. 
Rep.  500. 

Do  the  laws  secure  to  an  individual  an 
equal  protection  when  he  is  allowed  to  come 
into  court  and  make  his  claim  or  defense 
subject  to  the  condition  that,  upon  a  failure 
to  make  good  that  claim  or  defense,  the 
penalty  for  such  failure  either  appropriates 
all  his  property,  or  subjects  him  to  extrava- 
gant and  unreasonable  loss? 

Cotting  y.  Kansas  City  Stock  Yards  Co. 
i2Ii.  ed. 


(Cotting  V.  Godard)  183  U.  8.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  State  v.  Williams^ 
supra;  Davidson  v.  Jennings,  27  Colo.  187, 
48  L.R.A.  340,  83  Am.  St.  Rep.  49,  60  Pao. 
354;  Chicago,  St.  L.  ft  N.  O.  R.  Co.  v.  Moss, 
60  Miss.  641 ;  Wilder  v.  Chicago  ft  W.  M.  R. 
Co.  70  Mich.  382,  38  N.  W.  289;  Randolph 
v.  Builders  ft  Painters  Supply  Co.  106  Ala. 
501,  17  So.  721;  8  Cyc.  Law  ft  Proc.  p.  1139. 

No  counsel  appeared  for  defendants  in 
error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is  the  consti- 
tutionality of  §  2  of  an  act  of  the  state  of 
South  Carolina,  approved  February  23, 
1903  (24  Stat,  at  L.  81),  which  reads: 

"Sec.  2.  That  every  claim  for  loss  of  or 
damage  to  property  while  in  the  possession 
of  such  common  carrier  shall  be  adjusted 
and  paid  within  forty  days,  in  case  of  ship- 
ments wholly  within  this  state,  and  within 
ninety  days,  in  case  of  shipments  from  with- 
out this  state,  after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point 
of  destination  of  such  shipment:  Provided, 
That  no  such  claim  shall  be  filed  until  after 
the  arrival  of  tne  shipment  or  of  some  part 
thereof  at  the  point  of  destination,  or  until 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  common 
carrier  shall  be  liable  for  the  amount  of  such 
loss  or  damage,  together  with,  interest  there- 
on from  the  date  of  the  filing  of  the  claim 
therefor  'until  the  payment  thereof.  Fail- [79] 
ure  to  adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed  shall 
subject  each  common  carrier  so  failing  to  a 
penalty  of  $50  for  each  and  every  such  fail- 
ure, to  be  recovered  by  any  consignee  or 
consignees  aggrieved,  in  any  court  of  com- 
petent jurisdiction:  Provided,  That  unless 
such  consignee  or  consignees  recover  in  such 
action  the  full  amount  claimed,  no  penalty 
shall  be  recovered,  but  only  the  actual 
amount  of  the  loss  or  damage,  with  inter- 
est as  aforesaid:  Provided,  further,  That 
no  common  carrier  shall  be  liable  under  this 
act  for  property  which  never  came  into  its 
possession,  if  it  complies  with  the  provisions 
of  §  1710,  vol.  1,  of  the  Code  of  Laws  of 
South  Carolina,  1902." 

The  difference  between  the  value  of  the 
goods  shipi)ed  and  the  freight  charges,  $1.75, 
and  the  amount  of  the  penalty,  $50,  natu- 
rally excites  attention.  The  supreme  court 
of  the  state  held  the  section  constitutional, 
— a  decision  conclusive  so  far  as  the  state 
Constitution  is  concerned, — and  therefore  we 
are  limited  to  a  consideration  of  its  alleged 
conflict  with  the  Constitution  of  the  United 
States.  The  shipment  was  wholly  intra- 
state, being  from  Columbia,  South  Carolina^ 
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to  McBee,  South  Carolina,  and  undnuhtcdly  of  the  statute,  which  reads:     "An  Act  to 

subject  to  the  control  of  the  state.     It  is.  Regulate   the    Manner    in    Wliich    Ck>mmon 

of  course,  unnecessary  to  consider  the  va-  Carriers  Doing  Business  in  This  State  Shall 

Udity  of  the  statute  when  applied  to  a  ship-  Adjust  Freight  Charges  and  Claims  for  Loss 

ment  from  without  the  state.  of  or  Damage  to  Freight." 

It  is  contended  that  the  equal  protection        It  is  not  an  act  leveled  against  corpora- 

of  the  laws,  guaranteed  by  the  1st  section  tions  alone,  but  includes  ail  common  car- 

of   the    14th   Amendment,   is   denied.     The  riers.    The  classification  is  based  solely  up- 

power  of  classification  is  conceded,  but  this  on  the  nature  of  the  business,  that  being  of 

will   not  uphold   one   that   is   purely  arbi-  a  public  character.    It  is  true  that  no  pen- 

trary.     There    mubt    be    some     substantial  alty  is  cast  U[)on  the  shipper,  yet  there  is 

foundation  and  basis  therefor.    It  is  assert-  some  guaranty  against  excessive  claims  in 

ed  that  this  is  merely  legislation  to  compel  that,  as  held  by  the  supreme  court  of  the 

carriers  to  pay  their  debts  within  a  given  state  in  Best  v.  SealK>ard  Air  Line  R.  Co. 

time,  by  an  unreasonable  penalty   for  any  supra,  there  can  be  no  award  of  a  penalty 

delay,  while  no  one  else  is  so  punished,  and  unless  there  be  a  recovery  of  the  full  amount 

that  tliere  is  no  excuse  for  such  distinction,  claimed. 

Wo  have  liad  before  us  several  cases  involving        •Further,  the  matter  to  be  adjusted  is  onc[  78] 

classification  statutes,  and  while  the  prfn-  peculiarly  within  the  knowledge  of  the  car- 

ciples  upon  which  classifications  may  right-  rier.     It  receives  tl»e  goods  and  has  them 

fully  be  made  are  clear  and  easily  stated,  jn   jts  custody   until   the  carriage  is  com- 

yct  the  application  of  those   principles   to  pitted.    It  knows  what  it  received  and  what 

(77]thc  different  'cases  is  often  attended  with  -^   delivered.      It   kno%^-s   what   injury   was 

much  difficulty.     See,  among  others,  on  the  j,,„^,  ^^^'^^„  ^y^^  shipment,  and  how  it  was 

general  principles  of  classification    Barbier  ^^^^      ^^^  consignee  mav  not  know  what 

V    Connolly,  113  U.  S    27    28  L.  ed.  923,  5  ^.^     .^    ^^^^    ^-.^.^^^  -^^    ,,^^    ^.^^    ^^ 

Sup.   Ct.   lUp.   357;    Bells  nap  ^  shipment,     and     the      shipper     may 

Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892,        .     ,      *  '  .  ...         ,      *       x, 

^^  ^.        i^i.    «        e«o         1     #  1  •  not    know    what    was     delivered     to     the 

10  Sup.  Ct.  Rep.  533,  and  of  cases  making  x     ai.         i  e     ^x.       j. 

application  of  those  principles:     Culf,  C.  &  consignee     at     the     close     of     the     trans- 

S.  F.  R.  Co.  V.  Ellis,  105  U.  S.  150,  41  L.  P«rtation.    The    carrier    can  determine   the 

ed.  OGO,  17  Sup.  Ct.  Rep.  255;  Atchison,  T.  *niount   of    the    loss   more   accurately    and 

&  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  06,  promptly    and    vith     loss    delay    and    ex- 

43   L.   ed.   900,  19   Sup.   Ct.  Rep.  600,  and  P'*"^**  ^^^*"  anyone  else,  and  for  the  a<ljust- 

cases  cited  in  the  opinion;  Erh  v.  Morasch,  nient  of  loss  or  damage  to  shipments  within 

177  U.  S.  584,  44  L.  ed.  897,  20  Sup.  Ct.  Rep.  the  state  forty  days  cannot  be  said  to  be 

819;   Fidelity    Mut.    Life    Asso.  v.  Mettler,  an  unreasonably  short  length  of  time.     It 

185  U.  S.  308,  46  L.  ed.  022,  22  Sup.  Ct.  Rep.  may  be  stati-d  as  a  general  rule  that  an  act 

C(i2;  Farmers*  &  M.  Ins.  Co.  v.  Doliney,  180  which  puts  in  one  class  all  engaged  in  busi- 

U.  S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  ness  of  a  special  and  public  character,  re- 

565;  Missouri,  K.  &.  T.  R.  Co.  v.  May,  194  quires  of  them  the  performance  of  a  duty 

U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct.  IJep.  which  they  can  do  better  and  more  quickly 

038.  than  others,  and  imposes  a  not  exorbitant 

We  are  of  the  opinion  that  this  case  comes  penalty  for  a  failure  to  perform  that  duty 

within  the  limits  of  constitutionality.    It  is  within    a    reasonable    time,    cannot    be    ad- 

not  an  act  imposing  a  penalty  for  the  non  judged   unconstitutional  as  a   purely   arbi- 

payment  of  debts.     As  the  supreme  court  ^^^^^  classification. 

of  South  Carolina  said  in  Best  v.  Seaboard        ^;^,^j,g   .^^  ^j^.,   ^^^^  ^^^   penaltv  may  be 

Air  Line  R.  Co.  72  S.  C.  479,  484,  52  S.  L.  j^^^^  ^^  compared   with  the  value  of  the 

223,  2-5:  ,  ,,       ^  ^  ,  .  ^  shipment,  yet  it  must  be  remembered  that 

**The  object  of  the  statute  was  not  to  pe-  n    i  •  *      ^  4.1.^  i.-  1  •  1 

,.,••.      -  1        r     •      *  small  shipments  are  the  ones  which  especial- 

nalize  the  carrier  for  merely  refusing  to  pay  ,  .  ^l  ...         ,  1    *  *    *      •.. 

1   •         -^i--     Au     *•        JL,..:,«^    «.u«*uJ1.  ly  need  the  protection  of  penal  statutes  like 

a  claim  within  the  time  required,  whether  /.  .        ^.       :  i.  •     • 

just  or  unjust,  but  the  design  was  to  bring  »"^-  ^  ^^  *  ^^^^  7^""    '«  ;"  controversy, 

ibout  a  reisonably  prompt  settlement  of  all  the  claimant  can  afford  to  lu.<:ate.     But  he 

proper  claims,  the  penalty,  in  case  of  a  re-  <^^^^ot  well  do  so  when  there  is  but  the  trifle 

eovery  in  a  court,  operating  as  a  deterrent  of  a  dollar  or  two  in  dispute,  and  yet  jus- 

of   the    carrier    in    refusing    to    settle    just  tice  requires  that  his  claim  be  a^Tjusted  and 

claims,  and  as  compensation  of  the  claimant  t^id  with  reasonable  promptness.     Further, 

for  the  trouble  and  expense  of  the  suit  which  it  must  be  remembered  that  tlic  purpose  of 

the  carrier's  unreasonable  delay  and  refusal  this  legislation  is  not  primarily  to  enforce 

made  necessary."  the  collection  of  debts,  but  to  compel  the 

This    ruling  of  the   supreme  court  finds  perfonnanee  of  duties  which  the  carrier  as- 

•upport,  if  any  be  needed,  in  the  preamble  siunes  when  it  enters  upon  the  dibcharge  of 
Jj^  207   U.  S. 
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Its  public  functions.  We  know  there  are 
limita  beyond  which  penalties  may  not  go 
even  in  cases  where  classification  is  legiti- 
mate; but  we  are  not  prepared  to  hold  that 
the  amount  of  penalty  imposed  is  so  great, 
or  the  length  of  time  within  which  the  ad- 
[79]justn)ent  and  payment  are  to  be  *madcisso 
short,  that  the  act  imposing  the  penalty  and 
fixing  the  time  is  beyond  the  power  of  the 
state. 

The  judgment  of  the  Supreme  Ck)urt  of 
South  Carolina  is  aflinued. 

Mr.  Justice  Peckliani  dissents. 


INTERSTATE   CONSOLIDATED   STREET 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

COMMONWEALTH       OF       MASSACHU- 
SETTS. 

(See  S.  C.  Reporter's  ed.  79-88.) 

Corf^orations  — conditions  of  incorpora- 
tion —  g^eneral  reference  to  existing 
laws. 

A  street  railway  company  whose  charter 
iuhjocts  it  to  ''all  the  duties,  liabilities,  and 
restrictions  set  forth  in  all  general  laws  now 
or  hereafter  in  force,  relating  to  street 
railway  companies,"  is  bound  by  the  require- 
ment of  a  statute  previously  enacted,  that 
street  railway  companies  shall  transport 
school  children  at  a  reduced  rate,  although 
such  statute  may  be  unconstitutional  as  to 
already  existing  corporations. 

[No.  13.] 

Argued  October  15.  16.  1007.     Decided  No- 
vember 4,  1907. 

TN  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  con- 
viction of  a  street  railway  company,  on  ap- 
peal from  the  First  District  Court  of  Bris- 
tol County,  in  that  state,  for  refusing  to 
transport  school  children  at  a  reduced  rate, 
exceptions  having  been  heard  by  the  Su- 
preme Judicial  Court  and  overruled.  Af- 
firmed. 

See  same  case  below,  187  Mass.  436,  11 
L.R.A.(N.S.)  973,  73  N.  E.  530. 

The  facts  are  stated  in  the  opinion. 

Mr.  £verett  Watson  Burdett  argued  the 
cause,  and,  with  Mr.  Joseph  H.  Knight,  filed 
a  brief  for  plaintitf  in  error: 

Arbitrary  discrimination  between  persons 
or  corporations  is  unlawful. 

Gulf,  C.  A  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
565. 
iS  Ii.  ad. 


The  mere  fact  of  classification  is  not  suf- 
ficient; in  all  cases  it  must  appear  not 
only  that  a  classification  has  been  made,  but 
also  that  it  is  one  based  upon  some  reason- 
able ground, — some  difTerence  which  bears 
a  just  and  proper  relation  to  the  attempted 
classification, — and  is  not  a  mere  arbitrary 
selection. 

Gulf,  C.  A  S.  F.  R.  Co.  V.  Ellis,  165  U.  8. 
160,  155-160,  41  L.  ed.  666,  668-670,  17  Sup. 
Ct.  Rep.  265. 

The  classification  of  freight  bears  no  anal- 
ogy to  such  discrimination  between  persons. 

Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  267,  46  L.  ed.  1151,  1157, 
22  Sup.  Ct.  Rep.  900. 

If  a  statute  purporting  to  have  been  en- 
acted to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety  has  no  real 
or  substantial  relation  to  those  objects,  or 
is  a  palpable  invasion  of  rights  secured  by 
the  fundamental  law,  it  is  the  duty  of  courts 
to  so  adjudge,  and  thereby  give  effect  to  the 
Constitution. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  285,  290,  43  L.  ed.  702,  704,  19  Sup.  Ct 
Rep.  465. 

A  question  of  constitutional  law  cannot  be 
disposed  of  by  saying  that  the  statute  in 
question  may  be  referred  to  what  are  called 
the  police  powers  of  the  state. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  558,  46  L.  ed.  679,  689,  22  Sup.  Ct. 
Rep.  431. 

Here  the  court  refers  to  the  police  power 
in  its  more  narrow  and  exact  sense, — that  is, 
the  power  to  preserve  and  promote  public 
morals,  health,  and  safety, — and  expressly 
says  that  even  such  an  exercise  of  the  police 
power  is  subject  to  constitutional  limita- 
tions. If  80^  how  much  more  subject  to  such 
limitations  must  be  those  broader  exercises 
of  the  power  inexactly  called  the  police  pow- 
er, which  is  really  and  more  exactly  the  gen- 
eral power  of  sovereignty  to  promote  the 
general  welfare.  It  is  in  the  latter  sense 
only  that  a  statute  such  as  that  under  dis- 
cussion— which  the  Massachusetts  court 
calls  "a  police  regulation  in  the  interest  of 
education" — can  be  termed  a  police  regula- 
tion at  all. 

This  court  has  spoken  of  the  constitution- 
al limitation  of  the  exercise  of  the  police 
power,  in  its  exact  sense,  in  other  cases  in 
the  same  way  as  already  quoted. 

Barbier  v.  Connolly,  113  U.  S.  27,  31,  32, 
28  L.  ed.  923-925,  5  Sup.  Ct.  Rep.  357 ;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  8. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565. 

But  certain  exercises  of  the  strict  police 
power,  that  is,  those  involving  a  destruction, 
but  not  a  taking,  of  property,  may  well  be 
free  of  one  constitutional  guaranty;  to  wit. 


BunmttM  Coinr  of  thb  Uinm  Btatm.                    Oor.  Tnoc 

that   propertf  sball  not   be   Uken   nithout  to  kbnndon  it  and  charge  tbe  legal  Tftte,— 

Jnit  eompenaation.     The  abatement  of  ddi-  that  is,  the  reaoonable  rate, — which,  tbere- 

Hinee*,  tba  destruction  of  buildings  to  check  fore,   mtiit  always  be   prcmmed   to   be   tb« 

the  coune  of  conflagrationi,  the  burning  of  existing  rate. 

gambling  parapbcmalia,  the  spilling  of  in-  Hutchinson,  Can.  3d.  ed.  I  S21,  p.  SSB; 

toxieatinjt   liquors,   the   prohibition    of   the  Rorer,  Railroads,  1372;  Tift  v.  StratlMrn  B. 

use   of   buildings   tor  illegal   purposes,   and  Uo.  123  Fed.  789. 

like  cases,   suggest  themselves  a.  instances  ^^   ^^^  M»loni,  argued  the  cauM.  and, 

of  the  exercise  of  the  pohce  power  free  of  ^j^^  „^   p^  ^   Field.  Hied  a  brief  for  d,- 

the   obligation   to   make   just   or  any   com-  [p_|^^_t  ;„  error' 

pensstion  for  the  property  destroyed  or  put  g.^^   ^^^   ^^.\^^    ^,   ^^^^^   ^     j,,,^^;^ 

,,""'*■     _              ,„„  „    _    -„-    -,   .  and  the  railroad  ease*,  decided  at  the  same 

J'1'1".  =   ''™"J  '".,V-  li     '  «"•   I"  U-  S.  113,  21  U  «1.  77  .1  ..,.1. 

^  '"',■.*  w°?,'  ?™''ol','  f"j,'!?»""E'-  tb.  U.  lu  1»™  .rttlri  th.l  .  .Ut.   hu 

l™.    IS  W.1I.  189   21  L.  rf.  m,  Bmton  ,, 

'S"d  ?..'■  """'''"""■■  "  "■  ^-  "■  "  r.il,o.J  »mn.nl»  lor  Ik.  ton.poruSn  3 

..  '  .1.    '              HI                 I.              1  ii  persona  or  property  within   its  own   juria- 

If  otherwise  valid  as  a  police  regulation,  jj-.j„_           r     r      j                                   i 

th.  .t.tut.  1.  p.rUjl  .nd  »ii«,™i  lo  lU  „^^,^,  ^   ,„,„„.     ,„,  „   g   ,„   „  ^ 

»p-     "ation,  mnd   It   therefore  invalid.  ^   bio-  a  R..,.   rt   v„r.   aio.  r.<i»...i  Cnm 

1     ir   o   a  a   v   D   /^ i?il;.   iak  ,t   R  *".  8i2 ;  2  Sup.  (,t,  Kep.  832;  lUilniad  (  din- 

'  ■'"•  C-  »  ?•  '■"■?:■  ':^"'';  '"  ",?■  niLiion  C..e..  116  U.  8.  307,  21  L.  «1.  03», 

MO,   IS.    .1   L    rf.  666,  66»    17   Sup    a,  ,    ,         „.   li.p.   334,   388,    1191;    Do.   .! 

S';.  ?'/:?.:=■   ''™°°i^'   ;;?  ^  Ueidclo,.,,    125   U.   B.   6S0,  31   L.  .a.   8<1, 

27,  28  L.  rf.  923,  »  Sup   CI.  Rep   3S7;  Soon  ,  ,          ^         ^^      jj    ,   g         „    ^ 

HIng  ,.  C,..l.r    113  a  S    703   28  L  ed.  ^        ^^  K.    i  Bl^g.    Co     ,.    Smft^ 

1145,  6  Sup.  Ct.  Rep.  730;  Yiek  Wov.  Hop-  ,„„   J,    o    f-,     ,„   .     J^  ^^^    g   Sun.   PL 

kins.  IIB  U.  S.  358,  30  L^ed.  220   6  Bup   O^  Rep.  Ilf  dl^Vc.^T.  '^'c;.  t"''we^ 

Rep    1064;    Cot  >ng  y.  Kansas   City   Stock  ^^    ^^3  u.  ^^339,  3IJ  L.  ed.  170.  12  Sup. 

Yards  Co.    (Cott.ng  v.  Godard)    183  U.   S.  ^t.  Rep.  400;   St.  Lorn.  *  B.  F.  R.  Co.  v. 

W,  46  L.  ed.  02.  22  Sup   Ct  Rep    30.  (,„,    j^g  ^    g    g^g    3^  L.  ed.  567,  IB  Sup. 

The  right  to  the  equal  protection  of  th^  ^t.  Rep.  484;  Smytb  v.  Ames.  169  U.  8.  466, 

laws  is  a  right  which  pr«eded  the  adoption  ^^  j^   ^    ^^^^  18  Sup.,Ct.  Rep.  418;  Loula- 

of  the  Constitution,  and  does  not  depend  for  ^;„^   ^  j,    g    j,^    ^    Kentucky,   1B3  U.   S. 

its  existence  upon  that  instrurnent.     When  ^^  j^  ^    ^g      22   5         ^^  jj^      „ 

It  guaranlccd  to  all  c.t.zene  the  equal  pro  ^inncaH"  *  St  L.  R.  Co.  v.  Minnesota, 

tecfon  of  the  laws  it  was  merely  declara-  jgg  „    g    gg^    ^^  l.  ed.  1161.  22  Sup.  Ct 

tory  of  a  fundamental  and  inalienable  right  ^     ^f^ 

•^  "'"y/'""""  °'  '  ^'".rF"*'I!'=«   „    „  A  rate  or  schedule  ol  rate.  Is  presumed 

United    State,   v.   Cru.ksh.nk,   92   U.   S.  to  be  reason-ble,  or.  rather,  not  so  unreason- 

642,  B65,  23  L.  ed.  888,  692.  „ble   as   to   be   repugnant   to   constitutional 

The  statute  prescribes  that  the  rate  to  be  provisions,  and  the  burden  of  proof  is  upon 

ebarged  for  public  school  children  shall  be  jhe  railroad  company  to  show  the  contrary, 

one  half  the  regular  rate.     The  regular  rate  Chicago,  M.  4  Bt  P.  R.  Col  v.  Tompkins, 

at  a  common  carrier  must  be  a  reaBoni,b1e  (76  U.  8.   187,  173,  44  L.  ed.  417,  20  Sup. 

one.      Such    ts   the   universal    rule   derived  Ct.  Rep.  330;  Lake  Shore  k  M.  S.R.  Co.  ». 

from  the  common  law.     This  court  has  re-  Smith,   173  U.  S.   684,  696.  43  L.  ed.  8M. 

ferred  to  it  as  "that  rule  which  is  as  old  as  gfl3,   19  Sup.  Ct.  Rep.  685;   Minneapolis  A 

the  existence  of  common  carriers,— to  wit,  St.  L.  R.  Co.  t.  Minnesota,  188  U.  8.  257, 

that  rates  must  be  reasonable.-  264,  46  t.  ed.  1151,  22  Sup.  Ct.  Rep.  900. 

Interstate  Commerce  Commission  t.  Cin-  The  14th  Amendment  is  not  violated  by 

cinnati.  N.  O.  i.  T.  P.  R.  Co.  167  U.  S.  479,  the  subjecting  of  a  corporation  to  the  gen- 

494,  42  L.  ed.  243,  201,   17   Sup.   Ct.   Rep.  eral   iaws   in   force  at   the   time  of   ita   in- 

896.  corporation.     See  Capital  City  Dairy  Oo.  r. 

The  statute,  therefore,  hi  effect  prescribes  Ohio,  183  U.  B.  238,  247.  46  h.  ed.  171,  176, 

that  public  school  children  sball  be  carried  22  Sup.  Ct.  Rep.  120.    A  slate  may  propcrl.v 

at  one  halt  the  reasonable  rate,  and  hence  impose  such  a  restriction  as  that  contained 

on  iU  face  deprives  the  transportation  com-  in  Mass.  Rev.  Laws,  chap.   112,  |  72.  aa  a 

pany  of  its  service,  that  is  to  say,  ita  prop-  condition  upon  which  it  grants  s  franchise. 

«rty,  without  just  compenaation.     It  is  no  Baltimore   t  O.  R.  Co.  v.   Maryland,  21 

answer  that  the  regular  raU  charged  by  the  Wall.  456,  22  L.  ed.  678;   Ashley  v.   Ryan, 

particular  company  may,  for  the  time  being,  ]63  U.  S.  438,  SB  L.  ed.  773,  4  Inters.  Com. 

be  unreasonably   high,— the   public   may   at  Rpp.  664,  14  Sup.  Ct.  Rep.  865;  Louisville 

any  time  refuse  to  pay  that  rate,  and  by  ap-  ft  n.  R.  Co.  v.  Kentucky,  161  U.  B.  B77,  40 

propriata  pRMcedinfs  eotnpel  tba  eompany  L.  ed.  849,  16  Sup.  Ct.  Rep.  714;  Purdy  t. 

'■'^  —7  V.  S. 
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Erie  R.  Co.  162  N.  Y.  42,  48  L.ILA.  660,  56 
K.  E.  508. 

The  fact  that  the  plaintiff  in  error  was 
authorized  to  take  over  the  property  of  a 
foreign  corporation  does  not  affect  the  case. 

Louisville  &  N.  R.  Co.  v.  Kentucky,  161 
U.  8.  677,  702,  40  L.  ed.  849,  859,  16  Sup. 
Ct  Rep.  714;  Ashley  v.  Ryan,  153  U.  S.  436, 
442.  38  L.  ed.  773,  777,  4  Inters.  Com.  Rep. 
664,  14  Sup.  Ct  Rep.  865. 

Even  if  the  plaintiff  in  error  had  not  ac- 
cepted its  charter  subject  to  the  provisions 
of  Mass.  Rev.  Laws,  chap.  112,  f  72,  this 
statute  would  not  be  unconstitutional  as 
applied  to  it.  It  differs  from  rate  laws  gen- 
erally, in  that  it  fixes  the  maximum  rate 
with  reference  to  another  rate,  and  not  at 
an  arbitrary  amount.  This  in  itself  Is 
clearly  unobjectionable,  as  in  the  case  of 
the  long  and  short  haul  clause  (Louisville 
ft  N.  R.  Co.  V.  Kentucky,  183  U.  S.  503,  46 
L.  ed.  2S8,  22  Sup.  Ct.  Rep.  95),  provided 
the  rate  is  not  thereby  fixed  too  low,  and 
provided  the  law  does  not  unreasonably  dis- 
eriminate. 

Under  some  circumstances  a  rate  is  not 
10  unreasonable  as  to  be  repugnant  to  con- 
ititittional  provisions,  even  if  so  low  that 
the  company  cannot  pay  dividends  ( see  Rea- 
gan V.  Farmers'  Loan  A  T.  Co.  154  U.  S. 
362,  412,  38  L.  ed.  1014,  1028,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047;  Cov- 
ini^on  &  L.  Tump.  Co.  v.  Sanford,  164  U. 
8.  578,  595-597,  41  L.  ed.  560,  566,  507,  17 
Sup.  Ct.  Rep.  198;  Minneapolis  &  St  L.  R. 
Go.  V.  Minnosote,  186  U.  S.  257,  268,  46  L. 
ed.  1151,  1157,  22  Sup.  Ct.  Rep.  900) ,  or  even 
if  so  low  that  it  cannot  pay  operating  ex- 
penses (see  Minneapolis  ic  St.  L.  R.  Co.  v. 
Minnesota,  supra).  The  reasonableness  of 
i  rate  involves  an  element  of  reasonableness 
18  regards  the  public,  as  well  as  the  railroad 
(Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
1S4  U.  S.  418,  458,  33  L.  ed.  970,  981,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Covington  A  L.  Tump.  Co.  v.  Sand- 
ford,  supra;  San  Diego  Land  &  Town  Co.  v. 
National  City,  174  U.  S.  739,  749,  43  L.  ed. 
1154,  1158,  19  Sup.  Ct.  Rep.  804).  No 
evidence  was  offered  in  the  present  case 
tending  to  show  that  any  rate  greater  than 
a  half-fare  rate  for  pupils  of  the  public 
schools  would  be  reasonable  as  regards  the 
public 

That  the  application  of  a  given  rate  to 
the  entire  business  of  the  company  would 
reduce  its  earnings  so  that  it  could  not  pay 
operating  expenses  and  reasonable  dividends 
it  not  decisive  of  the  unreasonableness  of 
the  particular  rate. 

Minneapolis  ft  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  8.  267,  267,  46  L.  ed.  1151,  1157,  22 
Sap.  Ct.  Rep.  900.  This  is  as  true  of  class- 
es of  passengen  as  of  classes  of  freight. 
5SL.  ed.  B 


St.  Louis  A  8.  F.  R.  Co.  v.  Gill,  156  U.  8. 
649,  665,  39  L.  ed.  567,  573,  15  Sup.  Ct.  Rep. 
484.    ' 

Even  if  it  were  possible  to  determine  the 
amount  of  excess  of  earnings  over  operating 
expenses  from  the  evidence  offered,  it 
would  not  be  possible  to  determine  whether 
or  not  the  plaintiff  in  error  could  have  paid 
reasonable  dividends,  since  no  evidence  was 
offered  as  to  the  fair  or  reasonable  value  of 
its  property. 

Smyth  V.  Ames,  169  U.  S.  466,  546,  42  L. 
ed.  819,  840,  18  Sup.  Ct.  Rep.  418;  San 
Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  739,  747,  43  L.  ed.  1154,  1157,  19 
Sup.  Ct.  Rep.  804. 

Furthermore,  the  effect  of  the  statute  in 
question  is  not  necessarily  to  diminish  the 
income  of  the  plaintiff  in  error. 

Chicago  &  G.  T.  R.  Co.  v.  Wellman,  143  U. 
S.  339,  343,  36  L.  ed.  176,  179,  12  Sup.  Ct. 
Rep.  400. 

Even  if,  at  a  regular  rate  of  5  cents  per 
passenger,  and  a  half  rate  for  pupils  of 
public  schools  of  2^  cents,  the  company 
could  not  pay  operating  expenses  and  rea- 
sonable dividends,  the  statute  is  not  neces- 
sarily objectionable  as  fixing  too  low  a  rate. 

Com.  v.  Interstate  Consol.  Street  R.  Co 
187  Mass.  437,  11  L.R.A.(N.S.)  973,  73  N. 
E.  530. 

State-made  rates  are  regularly  based  on 
classifications  of  trafllc,  and  are  not  there- 
by invalidated  (Minneapolis  A  St.  L.  R.  Co. 
V.  Minnesote,  186  U.  S.  257,  46  L.  ed.  1151, 
22  Sup.  Ct.  Rep.  900).  Undoubtedly  these 
classifications  must,  as  in  other  matters,  be 
founded  on  reasonable  distinctions  in  princi- 
ple (Pacific  Exp.  Co.  v.  Seibert,  142  U.  S. 
339,  35  L.  ed.  1035,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct  Rep.  250;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  American  Sugar  Ref.  Co.  v. 
Louisiana,  179  U.  S.  89,  45  L.  ed.  102,  21 
Sup.  Ct.    Rep.  43). 

The  case  is  to  be  distinguished  from  Lake 
Shore  A  M.  S.  R.  Co.  v.  Smith,  173  U.  8. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565, 
which  held  a  law  requiring  the  sale  of  one- 
thousand-mile  tickets  to  be  unconstitutional. 
In  that  case  the  classification  was  of  per- 
sons who  bought  tickets  for  a  given  number 
of  miles,  and  persons  who  did  not.  The 
court  said  that  the  legislation  was  arbitrary, 
and  not  for  the  safety,  health,  or  proper 
convenience  of  the  public.  See  Wisconsin, 
M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287, 
301,  45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115. 
In  the  present  case  the  classification  is  not 
arbitrary,  but  is  based  on  a  reasonable  dis- 
tinction in  principle.  Moreover,  the  effect 
of  the  statute  is  to  promote  the  proper  con- 
venience of  the  public 
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If  the  same  rule  is  applied  to  %\\  railroads 
of  the  same  claas,  there  is  no  violation  of 
the  constitutional  provision  securing  to  all 
the  equal  protection  of  the  laws. 

Dow  v.  Beidelman,  125  U.  S.  680,  601,  31 
L.  ed.  841,  844,  2  Inters.  Com.  Rep.  56,  8 
Sup.  Ct.  Rep.  1028 ;  Budd  v.  New  York,  143 
U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
45,  12  Sup.  Ct.  Rep.  468;  Covington  &  L. 
Tump.  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198;  Chicago, 
B.  &  Q.  R.  Co.  v.  Iowa  (Chicago,  B.  &  Q.  R. 
Co.  v.  Cutts)  94  U.  S.  155,  163,  24  L.  ed. 
04,  95;  New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  633,  41  L.  ed.  853,  854, 
17  Sup.  Ct.  Rep.  418;  Savannah,  T.  k  I.  of 
H.  R.  Co.  v.  Savannah,  198  U.  S.  392,  397, 
49  L.  ed.  1097,  1009,  25  Sup.  Ct.  Rep.  690; 
New  York  ex  rel.  Metropolitan  Street  R.  Co. 
V.  New  York  State  Tax  Comrs.  109  U.  S.  1, 
47,  50  L.  ed.  65,  79,  25  Sup.  Ct.  Rep.  705; 
Ames  V.  Union  P.  R.  Co.  64  Fed.  165. 

The  statute  before  the  court,  unlike  that 
considered  in  the  ca^^e  of  Cotting  v.  Kan^^s 
City  Stock  Yards  Co.  (Cotting  v.  Godard) 
183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep. 
30,  does  not  base  its  classification  solely  on 
volume  of  business. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

Tliis  was  a  complaint  against  the  plaintiff 
in  error  for  refusing  to  sell  tickets  for  the 
transportation  of  pupils  to  and  from  the 
public  schools  at  one  half  the  regular  fare 
charged  by  it,  as  required  by  Mass.  Rev. 
Laws,  chap.  112,  §  72.  At  the  trial  the 
railway  company  admitted  the  fact,  but  set 
up  that  the  statute  was  unconstitutional, 
in  that  it  denied  to  the  company  the  equal 
protection  of  the  laws  and  deprived  it  of  its 
property  without  just  compensation  and 
without  due  process  of  law.  In  support  of 
this  defense  it  made  an  offer  of  proof  which 
may  be  abridged  into  the  propositions  that 
the  regular  fare  was  5  cents;  that  during 
the  last  fiscal  year  the  actual  and  reasonable 
cost  of  transportation  per  passenger  was 
^TSTS  cents,  or,  including  taxes,  4^*5®^  cents; 
that  pupils  of  the  public  schools  formed  a 
considerable  part  of  the  passengers  carried 
by  it,  and  that  the  one  street  railway  ex- 
pressly exempted  by  the  law  transported 
nearly  one  half  the  passengers  transported 
on  street  railways  and  received  nearly  one  half 
the  revenue  received  for  such  transportation  in 
the  commonwealth.  The  offer  was  stated  to 
be  made  for  the  purpose  of  showing  that  the 
plaintiff  in  error  could  not  comply  with  the 
statute  without  carrying  passengers  for  less 
[SI  Ithan  a  reasonable  compensation  *and  for  Ies<^ 
than  cost.  The  offer  of  proof  was  rejected, 
and  a  ruling  that  the  statute  was  repugnant 
to  the  14th  Amendment  was  refused.  The 
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plaintiff  in  error  excepted  and,  after  a  ver- 
dict of  guilty  and  sentence,  took  the  ease  to 
the  supreme  judicial  court.  187  Mass.  436, 
73  N.  E.  530.  That  court  overruled  the  ex- 
ceptions, whereupon  the  plaintiff  in  error 
brought  the  case  here. 

This  court  is  of  opinion  that  the  decision 
below  was  right.  A  majority  of  the  court 
considers  that  the  case  is  disposed  of  bj 
the  fact  that  the  statute  in  question  was  in 
force  when  the  plaintiff  in  error  took  its 
charter,  and  confines  itself  to  that  ground. 
The  section  of  the  Revised  Laws  (chap.  112, 
§  72)  was  a  continuation  of  Stat.  1900, 
chap.  197.  Rev.  Laws,  chap.  226,  |  2.  Cora. 
V.  Anselvich,  186  Mass.  376,  379,  380,  104 
Am.  St.  Rep.  590,  71  N.  E.  790.  The  act  of 
incorporation  went  into  effect  March  15. 
1001.  Stat.  1901,  chap.  159.  By  the  latter 
act  the  plaintiff  in  error  was  "subject  to  all 
the  duties,  liabilities,  and  restrictions  set 
forth  in  all  general  laws  now  or  hereafter 
in  force  relating  to  street  railway  compa- 
nies, except,"  etc.  f  1.  See  also  f  2.  There 
is  no  doubt  that,  by  the  law  as  understood 
in  Massachusetts,  at  least,  the  provisions  of 
Rev.  Laws,  chap.  112,  §  72,  Stat.  1900,  chap. 
197,  if  they  had  been  inserted  in  the  char- 
ter in  terms,  would  have  bound  the  corpora- 
tion, whether  such  requirements  could  be 
made  constitutionally  of  an  already  exist- 
ing corporation  or  not.  The  railroad  com- 
pany would  have  come  into  being  and  have 
consented  to  come  into  being  subject  to  the 
liability,  and  could  not  be  heard  to  com- 
plain. Rock  port  Water  Co.  v.  Rock  port, 
161  Mass.  279,  37  N.  E.  168;  Ashley  ▼. 
Ryan,  153  U.  S.  436,  443,  38  L.  ed.  773,  777, 
4  Inters.  Com.  Rep.  664,  14  Sup.  Ct.  Rep. 
865;  Wight  v.  Davidson,  181  U.  S.  371,  377, 
45  L.  ed.  900,  903,  21  Sup.  Ct.  Rep.  616; 
Newbury  port  Water  Co.  v.  Newburyport, 
193  U.  S.  561,  579,  48  L.  ed.  795,  800,  24 
Sup.  Ct.  Rep.  553. 

If  the  charter,  instead  of  writing  out  the 
requirements  of  Rev.  Laws,  112,  |  72,  re- 
ferred specifically  to  another  document  ex- 
pressing them,  and  purported  to  incorporate 
it,  of  course  the  charter  would  have  the  same 
effect  as  if  it  itself  contained  the  words.  If 
the  document  was  identified,  it  would  not 
matter  what  its  own  nature  or  effect  might 
Ho,  as  the  force  given  to  it  'by  reference  and [85] 
incorporation  would  be  derived  wholly  from 
the  charter.  The  document,  therefore,  might 
as  well  be  an  unconstitutional  as  a  consti- 
tutional law.  See  Ck)m.  v.  Melville,  160 
Mass.  307, 308, 35  N.  E.  863.  But  the  con- 
tents of  a  document  may  be  incorporated  or 
adopted  as  well  by  generic  as  by  specifle 
reference,  if  only  the  purport  of  the  adopting 
statute  is  clear.  Corry  v.  Baltimore,  196 
U.  S.  466,  477,  49  L.  ed.  656,  562,  25  Sup. 
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a.  Rep.  297.    See  Purdy  v.  Erie  R.  Co.  162 
N.  Y.  42,  48  L.R.A.  669,  66  N.  E.  608. 

Speaking  for  myself  alone,  I  think  that 
there  are  considerations  on  the  other  side 
from  the  foregoing  argument  that  make 
it  unsafe  not  to  discuss  the  validity  of  the 
regulation  apart  from  the  supposition  that 
the  plaintiff  in  error  has  accepted  it.  See 
W.  W.  Cargill  Co.  v.  Minnesota,  180  U.  S. 
452,  468,  45  L.  ed.  019,  626,  21  Sup.  Ct.  Rep. 
423.  Therefore  I  proceed  to  state  my 
grounds  for  thinking  the  statute  constitu- 
tional irrespective  of  any  disabilities  to  ob- 
ject to  its  terms. 

The  discrimination  alleged  is  the  express 
exception  from  the  act  of  1900  of  the  Bos- 
ton Elevated  Railway  Company  and  the  rail- 
ways then  owned,  leased,  or  operated  by  it. 
But,  in  the  first  place,  this  was  a  legis- 
lative adjudication  concerning  a  specific 
road,  as  in  Wight  v.  Davidson,  181  U.  S. 
371,  45  L.  ed.  000,  21  Sup.  Ct.  Rep.  016,  not 
a  general  prospective  classification  as  in 
Martin  v.  District  of  Columbia,  205  U.  S. 
135,  138,  51  L.  ed.  743,  744,  27  Sup.  Ct. 
Rep.  440.  A  general  law  must  be  judged  by 
public  facts,  but  a  specific  adjudication  may 
depend  upon  many  things  not  judicially 
known.  Therefore  the  law  must  be  sus- 
tained on  this  point  unless  the  facts  of- 
fered in  evidence  clearly  show  that  the  ex- 
ception cannot  be  upheld.  But  the  local 
facts  are  not  before  us,  and  it  follows  that 
we  cannot  say  that  the  legislature  could  not 
have  been  justified  in  thus  limiting  its  ac- 
tion. Covington  ft  L.  Tump.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  507,  598,  41  L.  ed. 
660,  666,  567,  17  Sup.  Ct.  Rep.  198.  In  the 
next  place,  if  the  only  ground  were  that  the 
charter  of  the  elevated  railway  contained 
a  contract  against  the  imposition  of  such  a 
requirement,  it  would  be  attributing  to  the 
14th  Amendment  an  excessively  nice  oper- 
ation to  say  that  the  immunity  of  a  single 
corporation  prevented  the  passage  of  an  oth- 
erwise desirable  and  wholesome  law.  It  is 
unnecessary  to  consider  what  would  be  the 
[8l]*effect  on  the  statute  by  construction  in 
Massachusetts  if  the  exception  could  not  be 
upheld.  For,  if  in  order  to  avoid  the  Scylla 
of  unjustifiable  class  legislation,  the  law 
were  read  as  universal  (see  Dunbar  v.  Bos- 
ton ft  P.  R.  Corp.  181  Mass.  383,  386,  63  N. 
E.  910),  it  might  be  thought  by  this  court 
to  fall  into  the  Charybdis  of  impairing  the 
obligation  of  a  contract  with  the  elevated 
road,  although  that  objection  might,  per- 
haps, be  held  not  to  be  open  to  the  plaintiff 
in  error  here  (New  York  ex  rel.  Hatch  v. 
Reardon,  204  U.  S.  152,  160,  51  L.  ed.  415, 
422,  27  Sup.  Ct.  Rep.  188). 

The  objection  that  seems  to  me,  as  it 
seemed  to  the  court  below,  most  serious,  is 
that  the  statute  unjustifiably  appropriates 
•a  lu  ed. 


the  property  of  the  plaintiff  in  error.  It  is 
bard  to  say  that  street  railway  companies 
are  not  subjected  to  a  loss.  The  conven- 
tional fare  of  5  cents  presumably  is  not 
more  than  a  reasonable  fare,  and  it  is  at 
least  questionable  whether  street  railway 
companies  would  be  permitted  to  increase 
it  on  the  ground  of  this  burden.  It  is  as- 
sumed by  the  statute  in  question  that  the 
ordinary  fare  may  be  charged  for  these  chit* 
dren  or  some  of  them  when  not  going  to  or 
from  school.  Whatever  the  fare,  the  stat- 
ute, fairly  construed,  means  that  children 
going  to  or  from  school  must  be  carried  for 
half  the  sum  that  would  be  reasonable  com- 
pensation for  their  carriage  if  we  looked 
only  to  the  business  aspect  of  the  question. 
Moreover,  while  it  may  be  true  that  in  some 
cases  rates  or  fares  may  be  reduced  to  an 
unprofitable  point  in  view  of  the  business 
as  a  whole  or  upon  special  considerations 
(Minneapolis  ft  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  267,  46  L.  ed.  1151,  1167,  22 
Sup.  Ct.  Rep.  900),  it  is  not  enough  to  justi- 
fy a  general  law  like  this,  that  the  compa- 
nies concerned  still  may  be  able  to  make  a 
profit  from  other  sources,  for  all  that  ap- 
pears (Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
24,  25,  51  L.  ed.  933,  944,  945,  27  Sup.  Ct. 
Rep.  585). 

Notwithstanding  the  foregoing  considera- 
tions I  hesitatingly  agree  with  the  state 
court  that  the  requirement  may  be  justified 
under  what  commonly  is  called  the  police 
power.  The  obverse  way  of  stating  this  pow- 
er in  the  sense  in  which  I  am  using  the 
phrase  would  be  that  constitutional  rights, 
like  others,  *are  matters  of  degree,  and  that[87] 
the  great  constitutional  provisions  for  the 
protection  of  property  are  not  to  be  pushed 
to  a  logical  extreme,  but  must  be  taken  to 
permit  the  infliction  of  some  fractional  and 
relatively  small  losses  without  compensa- 
tion, for  some,  at  least,  of  the  purposes  of 
wholesome  legislation.  Martin  v.  District 
of  Columbia,  205  U.  S.  135,  130,  51  L.  ed. 
743,  744,  27  Sup.  Ct.  Rep.  440;  Camfield  v. 
United  SUtes,  167  U.  S.  518,  524,  42  L.  ed. 
260,  262,  17  Sup.  Ct.  Rep.  864. 

If  the  14th  Amendment  is  not  to  be  a 
greater  hamper  upon  the  established  prac- 
tices of  the  states  in  common  with  other  gov- 
ernments than  I  think  was  intended,  they 
must  be  allowed  a  certain  latitude  in  the 
minor  adjustments  of  life,  even  though  by 
their  action  the  burdens  of  a  part  of  the 
community  are  somewhat  increased.  The 
traditions  and  habits  of  centuries  were  not 
intended  to  be  overthrown  when  that  Amend- 
ment was  passed. 

Education  is  one  of  the  purposes  for  which 
what  is  called  the  police  power  may  be  ex- 
ercised.   Barbier  t.  Connolly,  113  U.  S.  27» 
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31,  28  L.  ed.  923,  924,  6  Sup.  Ct.  Rep.  357. 
Massachusetts  always  has  re<ygnized  it  as 
one  of  the  first  objects  of  public  care.  It 
does  not  follow  that  it  would  be  equally 
in  accord  with  the  conceptions  at  the  base 
of  our  constitutional  law  to  confer  equal 
faTors  upon  doctors,  or  working  men,  or  peo- 
ple who  could  afford  to  buy  1000-mile  tick- 
ets. Structural  habits  count  for  as  much  as 
logic  in  drawing  the  line.  And,  to  return 
to  taking  of  property,  the  aspect  in  which 
I  am  considering  the  case,  general  taxation 
to  maintain  public  schools  is  an  appropria- 
tion of  property  to  a  use  in  which  the  tax- 
payer may  have  no  private  interest,  and, 
it  may  be,  against  his  will.  It  has  been  con- 
demned by  some  theorists  on  that  ground. 
Yet  no  one  denies  its  constitutionality.  Peo- 
ple are  accustomed  to  it  and  accept  it  with- 
out doubt.  The  present  requirement  is  not 
different  in  fundamental  principle,  although 
the  tax  is  paid  in  kind  and  falls  only  on 
the  class  capable  of  paying  that  kind  of  tax, 
— a  class  of  quasi  public  corporations  spe- 
cially subject  to  legislative  control. 

Thus  the  question  narrows  itself  to  the 
magnitude  of  the  burden  imposed, — to 
[88] whether  the  tax  is  so  great  as  to  exceed  *the 
limits  of  the  police  power.  Looking  at  the 
law  without  regard  to  its  special  operation 
I  should  hesitate  to  assume  that  its  total 
effect,  direct  and  indirect,  upon  the  roads 
outside  of  Boston,  amounted  to  a  more  seri- 
ous burden  than  a  change  in  the  law  of 
nuisance,  for  example,  might  be.  See  fur- 
ther, Williams  v.  Parker,  188  U.  S.  491,  47 
L.  ed.  550,  23  Sup.  Ct.  Rep.  440.  Turning 
to  the  specific  effect,  the  offer  of  proof  was 
cautious.  It  was  simply  that  a  "consider- 
able percentage"  of  the  passengers  carried 
by  the  company  consisted  of  pupils  of  the 
public  schools.  This  might  be  true  with- 
out the  burden  becoming  serious.  I  am  not 
prepared  to  overrule  the  decision  of  the  leg- 
islature and  of  the  highest  court  of  Massa- 
chusetts, that  the  requirement  is  reasonable 
under  the  conditions  existing  there,  upon  ev- 
idence that  goes  no  higher  than  this.  It  is 
not  enough  that  a  statute  goes  to  the  verge 
of  constitutional  power.  We  must  be  able 
to  see  clearly  that  it  goes  beyond  that  power. 
In  case  of  real  doubt  a  law  must  be  sus- 
tained. 

Mr.  Justice  Harlan  is  of  opinion  that  the 
constitutionality  of  the  act  of  1900  is  neces- 
sarily involved  in  the  determination  of  this 
case.  He  thinks  the  act  is  not  liable  to  the 
objection  that  it  denies  to  the  railway  com- 
pany the  equal  protection  of  the  laws.  Nor 
does  he  think  that  it  can  be  held,  upon  any 
showing  made  by  this  record,  to  be  uncon- 
stitutional as  depriving  the  plaintiff  in  error 
of  its  property  without  due  process  of  law. 
Upon  these  grounds  alone,  and  independent 


of  any  other  question  discussed,  he  joins  in 
a  judgment  of  affirmance. 
Judgment  affirmed. 

Mr.  Justice  Moody,  having  been  of  coun- 
sel, did  not  sit  in  this  case. 


•JAMES    H.    CHAPMAN,    as    Trustee    !n[88] 
Bankruptcy  of  the  Estate  of  Alfred  Mc- 
Coy, Appt., 

ABNER  T.  BOWEN. 
(See  S.  C.  Reporter's  ed.  89-92.) 

Appeal  — from  circuit  court  of  appeals 

—  in    bankruptcy    case  —  findings    of 
fact. 

1.  Failure  of  the  circuit  court  of  appeals 
to  make  and  file  findings  of  facts  and  con- 
clusions of  law,  as  required  by  general  or- 
der in  bankruptcy  30,  clause  3,  when  an 
appeal  to  the  Federal  Supreme  Court  is 
desired,  cannot  be  supplied  by  reference  to 
the  opinion  of  the  circuit  court  of  appeals. 
Appeal  — from  circuit  court  of  appeals 

—  bankruptcy     case  —  Federal     ques- 
tion. 

2.  A  decision  of  a  circuit  court  of  ap- 
peals that  a  creditor  is  entitled  to  have 
his  claim  allowed  against  the  bankrupt  es- 
tate of  an  individual  partner  as  well  as 
against  the  estate  of  the  bankrupt  partner- 
ship, which  proceeds  upon  a  weM-s?ttIed 
principle  of  general  law,  broad  enough  to 
sustain  it  without  reference  to  the  provi- 
sions of  the  bankruptcy  act  of  July  1,  1898 
(30  Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418),  is  not  reviewable  in 
the  Federal  Supreme  Court  under  f  25b 
of  that  act,  as  involving  a  question  which 
would  sustain  a  writ  of  error  to  a  state 
court. 

Appeal  — from  circuit  court  of  appeals 

—  bankruptcy     case  — Federal     ques- 
tion. 

3.  The  bare  denial  by  a  trustee  in  bank- 
ruptcy of  a  claim  of  a  creditor  asserted  un- 
der the  bankruptcy  act  of  July  1,  1898  (30 
SUt.  at  L.  544,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3418),  is  not  the  assertion  by  the 
trustee  of  a  right  under  such  statute,  so  as  to 
give  him  the  right  to  appeal  to  the  Federal 
Supreme  Court  from  a  decision  of  a  circuit 
court  of  appeals  in  favor  of  the  creditor, 
under  f  25b  of  that  act,  which  gives  such 
appeal  when  the  question  involved  is  one 
which  would  sustain  a  writ  of  error  to  a 
state  court. 

[No.    168.] 


Note. — On  appeal  and  review  in  bank- 
ruptcy cases — see  note  Re  Eggert,  43  C.  C. 
A.  9. 

On  review  of  decisions  of  state  courts  in 
cases  involving  questions  of  bankruptcy — see 
note  to  Thompson  v.  Fairbanks,  49  L.  ed. 
U.  S.  677. 
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Sobmitted  October  14,  1907.     Decided  No- 
vember 11,  1907. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh 
Circuit  to  review  a  judgment  which,  re- 
versing a  judgment  of  the  District  Court 
for  the  District  of  Indiana,  remanded  the 
cause  with  instructions  to  allow  the  claim 
of  a  creditor  against  the  bankrupt  estate  of 
an  individual  partner  as  well  as  against  the 
estate  of  the  bankrupt  partnership.  On 
motion  to  dismiss  or  affirm,  dismissed. 

See  same  case  below,  80  C.  C.  A.  60,  160 
Fed.  106. 

Statement  by  Mr.  Chief  Justice  Fuller: 

The  firm  of  A.  McCoy  ft  Company,  a  bank- 
ing copartnership  at  Rensselaer,  Indiana,  was 
composed  of  Alfred  McCoy  and  Thomas  Mc- 
Coy, and  on  July  11,  1904,  the  copartner- 
ship and  its  individual  members  were  re- 
spectively adjudicated  bankrupts. 

Abner  T.  Bowen  presented  claims,  on  notes 
signed  by  the  firm  and  also  by  its  members, 
against  the  estate  of  the  copartnership, 
which  were  allowed,  and  against  the  individ- 
ual estate  of  Alfred  McCoy,  which  were  dis- 
allowed, by  the  referee,  "subject  only  to 
such  right  as  said  claimant  may  have  in  said 
estate  as  a  creditor  of  the  estate  of  the  firm 
of  A.  McCoy  &  Company,  bankrupts,  after 
the  payment  of  the  individual  creditors  uf 
the  estate  of  said  Alfred  McCoy,  bankrupt.*' 

Petition  for  review  was  filed  and  the  mat- 
ter certified  to  the  district  court  for  the  dis- 
trict of  Indiana,  by  which  the  decision  and 
order  of  the  referee  were  approved  and  af- 
firmed. Thereupon  the  case  was  carried  by 
appeal  to  the  circuit  court  of  appeals  for 
the  seventh  circuit,  which  reversed  the  judg- 
ment of  the  district  court  and  remanded  the 
cause  "with  instructions  ...  to  allow 
the  claim  as  a  debt  against  the  individual 
[99]e8tate  *of  Alfred  McCoy,  to  be  paid  there- 
from ratably  with  other  creditors  of  that 
estate  to  the  extent  that  such  debt  is  not 
paid  in  the  administration  of  the  estate  of 
the  firm  of  McCoy  &  Company."  80  C.  C. 
A.  do,  150  Fed.  106. 

An  appeal  to  this  court  was  allowed  by 
a  judge  of  the  circuit  court  of  appeals, 
and  the  case  having  been  docketed  here  was 
submitted  on  a  motion  to  dismiss  or  affirm. 

Mr.  Harry  R.  Kurrle  submitted  the 
cause  for  appellant.  Messrs.  Frank  Foltz 
and  Simon  P.  Thompson  were  on  the  brief. 

Mr.  M.  Winfleld  submitted  the  cause  for 
appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
•pinion  of  the  court: 

The  motion  to  dismiss  was  rested  on  two 
iS  Ii.  ed. 


grounds:  (1)  That  appellant  had  failed  to 
comply  with  clause  3  of  j^neral  order  in 
bankruptcy  36;  (2)  that  the  case  was  not 
appealable  to  this  court. 

Clause  3  of  general  order  36  reads  m 
follows : 

"In  every  case  in  which  either  party  is 
entitled  by  the  act  to  take  an  appeal  to  the 
Supreme  Court  of  the  United  States,  the 
court  from  which  the  appeal  lies  shall,  at  or 
before  the  time  of  entering  its  judgment  or 
decree,  make  and  file  a  finding  of  the  facts, 
and  its  conclusions  of  law  thereon,  stated 
separately;  and  the  record  transmitted  to 
the  Supreme  Court  of  the  United  States  on 
such  an  appeal  shall  consist  only  of  the 
pleadings,  the  judgment  or  decree,  the  find- 
ing of  facts,  and  the  conclusions  of  law.** 

No  such  finding  of  facts  and  conclusions 
of  law  was  made  in  this  case,  nor  was  the 
court  requested  to  make  such  finding.  The 
appeal  was  a  general  appeal,  and  the  en- 
tire record  was  sent  up.  The  omission  can- 
not be  supplied  by  reference  to  the  opinion, 
as  is  attempted  in  argument.  British  Queen 
Min.  Co.  v.  Baker  Silver  Min.  Co.  139  U. 
S.  222,  35  L.  ed.  147,  11  Sup.  a.  Rep.  523, 
and  cases  cited;  Lehnen  v.  Dickson,  148  U. 
S.  71,  74,  37  L.  ed.  373,  374,  13  Sup.  Ct 
Rep.  481. 

But  if  the  case  was  not  appealable,  the 
appeal  must  be  dismissed,  even  though 
clause  3  had  been  complied  with. 

The  bankruptcy  act  provides,  f  25b : 

"From  any  final  decision  of  a  court  of  ap- 
peals, allowing  or  rejecting  a  claim  under 
this  act,  an  appeal  may  be  had  under  such 
rules  and  within  such  time  as  may  be  pre- 
scribed by  the  Supreme  Court  of  the  United 
States  in  the  following  cases  and  no  other: 

"1.  Where  the  amount  in  controversy  ex- 
ceeds the  sum  of  two  thousand  dollars,  and 
the  question  involved  is  one  which  *might[9a] 
have  been  taken  on  appeal  or  writ  of  error 
from  the  highest  court  of  a  state  to  the 
Supreme  Court  of  the  United  States;  or 

*'2.  Where  some  justice  of  the  Supreme 
Court  of  the  United  States  shall  certify 
that,  in  his  opinion,  the  determination  of 
the  question  or  questions  involved  in  the 
allowance  or  rejection  of  such  claim  is  es- 
sential to  a  uniform  construction  of  this 
act  throughout  the  United  States."  [30 
Stat,  at  L.  553,  chap.  541,  U.  S.  Comp. 
SUt.  1001,  p.  3432.] 

As  to  paragraph  2,  there  was  no  sueh 
certificate  here;  and  as  to  paragraph  1,  we 
arc  not  able  to  perceive  that  a  writ  of  error 
from  the  highest  court  of  a  state  to  thia 
court  could  be  maintained.  No  validity  of 
a  treaty  or  statute  of,  or  an  authority  ex- 
ercised under,  the  United  States,  was  drawn 
in  question;  nor  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any 
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ftate,  on  the  ground  of  repugnancy  to  the 
Ck>n8titution,  treaties,  or  laws  of  the  United 
States;  nor  was  any  title,  right,  privilege, 
or  immunity  claimed  under  the  Constitu- 
tion, or  any  treaty  or  statute  of,  or  com- 
mission held  or  authority  exercised  under, 
the  United  States,  and  decided  against. 

The  decision  below  proceeded  on  well-set- 
tled principles  of  general  law,  broad  enough 
to  sustain  it  without  reference  to  provisions 
of  the  bankruptcy  act.  And,  moreover,  even 
if  it  could  be  held  that  by  his  claim  Bowen 
asserted  any  right  within  the  meaning  of 
f  709,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
p.  675),  the  decision  was  in  his  favor,  and 
the  trustee's  bare  denial  of  the  claim  could 
not  be  relied  on  under  that  statute.  Jersey 
City  &  B.  R.  Co.  v.  Morgan,  160  U.  S.  288, 
40  L.  ed.  430,  16  Sup.  Ct.  Rep.  276. 

Appeal  dismissed. 


[9S]     'SAMUEL  H.  LBATHE,  Plff.  in  Err., 

T. 

EDWARD  L.  THOMAS. 

(See  S.  C.  Reporter's  ed.  93-100.) 

Error  to  state  court —>  Federal  qncstion 
—  decision  on  non-Fedcrnl  ground. 
No  Federal  question  respecting  due 
process  of  law  or  full  faith  and  credit  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  the  highest  court  of 
a  state  is  involved  in  a  suit  in  which  the 
state  court,  after  reversing  a  judgment  for 
defendant  on  the  ground  that  a  judgment  of 
a  Federal  circuit  court,  set  up  as  res  judi- 
cata in  a  special  replication  to  two  of  four 
pleas  in  set-off,  is  binding,  decided  on  re- 
hearing that,  conceding  the  judgment  of  the 
Federal  court  to  be  binding  as  to  the  two 
pleas  to  which  the  replication  of  ree  judicata 
applies,  judgment  for  defendant  can  be  up- 
held upon  the  other  two  pleas  referring  to 
earlier  stages  of  the  same  transaction;  nor 
does  it  matter  that  the  Federal  Supreme 
Court  may  think  the  state  court  wrong  in 
believing  that  there  is  evidence  to  support 
these  pleas. 

[No.  21.] 

Argued  October  17, 1007.    Decided  November 

U,  1907. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
affirming,  on  rehearing,  a  judgment  of  the 
Appellate  Court  for  the  Fourth  District  of 
that  state,  which  had  in  turn  affirmed  a 
judgment  of  the  Circuit  Court  of  St.  Clair 
County  in  favor  of  defendant  in  an  action 
upon  foreign  judgments.    Dismissed. 

See  same  caae  below,  218  111.  246,  75  N. 
E.  810. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Maynard  Harlan  argued  the 
cause,  and,  with  Mr.  Victor  Koerner,  filed  a 
brief  for  plaintiff  in  error: 

The  question  whether  a  state  court  has 
given  due  effect  to  the  judgment  of  a  court 
of  the  United  States  is  a  question  arising 
under  the  Constitution  and  laws  of  the 
United  States,  and  comes  within  the  juris- 
diction of  this  court. 

Crescent  City  L.  8.  L.  k  S.  IT.  Co.  ▼. 
Butchers'  Union,  S.  H.  &  L.  S.  L.  Co.  120  l. 
S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep.  472. 

This  court,  when  necessary  to  a  correct 
understanding  of  the  merits  of  a  controver- 
sy brought  to  it  on  appeal  or  writ  of  error, 
will  examine  the  entire  record,  including 
even  the  evidence  introduced  below. 

Washington  Gaslight  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  40  L.  ed.  712,  16 
Sup.  Ct.  Rep.  664. 

Under  Kurd's  Rev.  SUt.  (III.)  1906,  chap. 
37,  f  10,  justices  of  the  supreme  court  are 
required,  in  cases  submitted  to  it,  to  de- 
liver and  file  written  opinion.  It  is  also 
provided  that  such  opinions  shall  also  be 
spread  at  large  upon  the  records  of  the 
court.  The  opinions  of  the  supreme  court 
of  Illinois  are  therefore  properly  a  part  of 
its  records,  and  it  has  been  so  held  by  this 
court. 

Gross  V.  United  SUtes  Mortg.  Co.  108  U. 
S.  477,  486,  27  L.  ed.  796,  798,  2  Sup.  Ct. 
Rep.  940;  National  Foundry  &  Pipe  Works 
V.  Oconto  Water  Supply  Co.  183  U.  S.  216, 
234,  46  L.  ed.  157,  169,  22  Sup.  Ct  Rep. 
111. 

Messrs.  John  Mavnard  Harlan,  Victor 
Koerner,  and  James  S.  Harlan  filed  a  brief 
in  reply  for  plaintiff  in  error. 

Mr.  Eld  ward  Ij.  Thomas  in  propria  per- 


Note. — On  the  general  subject  of  writs  of 
error  from  United  States  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hunter, 
4  L.  ed.  U.  S.  97 ;  Hamblin  v.  Western  Land 
Co.  37  L.  ed.  U.  S.  267 ;  Re  Buchanan,  39 
L.  ed.  U.  S.  884 ;  and  Kipley  v.  Illinois,  42 
L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — spe  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  613. 

On  how  and  when  questions  must  be  raised 


and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

On  review  of  decisions  of  state  courts  pre- 
senting the  question  of  full  faith  and  credit 
— see  note  to  Allen  v.  Allegheny  Co.  49  L. 
ed.  U.  S.  551. 

On  writs  of  error  to  state  courts  in  cases 
involving  questions  of  due  process  of  law — 
see  note  to  Burt  v.  Smith,  51  L.  ed.  U.  S. 
121. 
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9ona  argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

The  errors  assigned  on  the  record  upon 
the  appeal  from  the  appellate  court  to  tho 
supreme  court  of  Illinois  were  too  general 
to  raise  the  question  of  former  adjudication, 
and  presented  no  question  for  determina- 
tion upon  that  issue. 

Ix>uisiana,  A.  &  M.  R.  Co.  v.  Leyee  Comrs. 
81  C.  C.  A.  121,  58  U.  S.  App.  281,  87  Fed. 
594. 

Not  being  properly  presented  to  the  court 
below,   this  court  will   not  consider  thcni. 
Ansbro  v.  United  States,  150  U.  S.  605, 
40  L.  ed.  310,  10  Sup.  Ct.  Rep.  187. 

Tfiis  court  will  not  review  or  reverse  a 
dfH'ision  of  a  state  court  upon  a  question  of 
Rtatutory  practice. 

Xohles  V.  Georgia,  168  U.  S.  308-405,  42 
L.  ed.  515-518,  18  Sup.  Ct.  Rep.  87;  Egan 
V.  Hart,  165  U.  S.  188,  41  L.  ed.  680,  17 
^up.  Ct.  Rep.  300. 

Before  this  court  can  take  jurisdiction 
upon  a  Federal  question,  four  things  must 
concur : 

1st.  There  must  be  a  Federal  question 
prp?»ented  by  the  record. 

2d.  The  determination  of  that  Federal 
question  in  the  court  below  must  have  been 
nrcc»98ary  to  the  proper  determination  of  the 
eaii.«e. 

3d.  The  decision  of  the  Federal  question 
by  the  lower  court  must  have  been  adverse 
to  the  plaintiff  in  error. 

4th.  Tliore  must  be  no  other  grounds  out- 
side of  the  Federal  question  upon  which 
the  judgment  of  the  lower  court  was  pred- 
icated or  might  stand. 

New  Orleans  Waterworks  Co.  v.  Louisi- 
ana. 185  U.  S.  344-351,  46  L.  ed.  041-044, 
22  Sup.  Ct.  Rep.  601;  Gableman  v.  Peoria, 
D.  &  E.  R.  Co.  170  U.  S.  330,  45  L.  ed.  222, 
21  Sup.  Ct.  Rep.  171;  New  Orleans  v.  Ben- 
jamin, 153  U.  S.  411,  38  L.  ed.  764,  14  Sup. 
Ct.  Rep.  005;  Swaflford  v.  Templ(rton,  185 
U.  S.  403,  46  L.  ed.  1008,  22  Sup.  Ct.  Rep. 
783;  Iowa  V.  Rood,  187  U.  S.  87,  47  L.  ed. 
86,  23  Sup.  Ct.  Rep.  40;  Sweringen  v.  St. 
Louis,  186  U.  S.  45,  46  L.  ed.  700,  22  Sup. 
Ct.  Rep.  560;  Hale  v.  Lewis,  181  U.  S.  470, 
45  L.  ed.  062,  21  Sup.  Ct.  Rep.  677. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  upon  judgments  ob- 
tained in  Missouri  by  the  plaintiff  in  error 
against  the  defendant  in  error,  hereafter 
called  respectively  plaintiff  and  defendant. 
The  defendant,  not  denying  the  judgments, 
pleaded  four  pleas  in  set-off.  The  first  was 
for  money  had  and  received,  interest,  and 
upon  an  account  stated.  The  second  was  up- 
on an  alleged  contract  of  January  24,  1803. 
The  third  set  vp  an  alleged  contract  of 
5S  li.  ed. 


March  25,  1803,  to  pay  the  debt  of  a  railroad 
company  to  the  defendant,  a  suit  and  judg- 
ment for  the  defendant  against  the  railroad 
company,  a  bill   in  equity  brought  by  the 
plaintiff  to  enjoin  the  proceedings  in  that 
»uit,  upon  which  one  of  the  issues  was  the 
liability  under  the  contract,  and  that  after 
a    hearing    the  bill    was   dismissed.     The 
fourth  plea  was  on  the  contract  of  March  25, 
without  more.    There  was  a  general  replica- 
tion denying  the  pleas,  and  also  a  special 
replication  to  the  third  and  fourth,  to  the 
effect  that  a  suit  upon  the  alleged  contract 
was  brought  against  the  plaintiff  for  the  use 
of  the  defendant  and  removed  to  the  United 
States  circuit  court  and   there  determined 
in   favor  of  the  present  plaintiff,  the  pro- 
ceedings set  up  in  the  third  pica  being  held 
not  conclusive.     The    suit    referred    to    is 
Belleville  &,  St.  L.  R.  Co.  v.  Leathe,  28  C. 
C.  A.  270,  63  U.  S.  App.  718,  84  Fed.  103. 
The  case  was  sent  to  a  referee  to  report  his 
conclusions  of  law  and  fact.    The  referee  re- 
ported in  favor  of  tlie  defendant  and  also  re- 
ported the  evidence.    The  trial  court  ordered 
judgment  on  the  referee's  report.    This  judg- 
ment was  affirmed  by  an  intermediate  court 
and  then  was  taken  by  writ  of  error  to  the 
supreme  court  of  the  state.    That  court  held 
that  the  judgment  of  the  United  States  cir- 
cuit court  made  the  matter  of  the  third  and 
fourth  pleas  in  set-off  res  judicata,  and  re- 
versed  the   judgment   of   the    court   below. 
But,  upon  a  rehearing,  the  court,  while  ad- 
liering  *to  its  judgment  upon  the  third  and [9 7] 
fourth  pleas,  stated  that  it  had  overlooked 
the  first  and  second,  that  the  judgment  could 
be  sustained  upon  them,  that  there  was  evi- 
dence to  support  them  both,  or  at  least  the 
first,  and  that  the  referee's  finding  might  be 
supported  under  the  first.    On  these  grounds 
the  judgment  was  affirmed.     218  111.  246, 
75  N.  E.  810. 

The  case  now  is  here  on  a  writ  of  error, 
the  errors  alleged  being  that  full  faith  and 
credit  was  not  given  to  the  judgment  of  the 
United  States  court,  and  that  the  present 
judgment  was  rendered  without  due  process 
of  law.  It  is  true  that  the  judgment  of 
the  United  States  court  was  held  binding 
against  the  pleas  to  which  it  applies,  but  it 
is  said  that  it  is  emptied  of  all  real  effect 
if  a  judgment  can  be  entered  upon  the  first 
and  second  pleas,  referring  to  earlier  stages 
of  the  same  transaction,  because  it  is  said 
that  there  was  no  evidence  to  support  those 
pleas  and  no  finding  upon  them,  so  that  to 
support  the  judgment  by  their  presence  on 
the  record  is  a  mere  pretense,  and  either  is 
a  denial  of  due  credit  to  the  former  judg- 
ment or  deprives  the  plaintiff  of  his  proper- 
ty without  due  process  of  law. 

In  order  to  dispose  of  the  case  it  is  not 
necessary  to  state  the  dealings  in  detail; 
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the  following  outline  is  enough:  The  de- 
fendant wanted  monej  from  the  plaintiff  to 
start  a  railway  company.  An  agreement 
with  regard  to  it  was  made  on  January  24, 
1893,  out  of  which,  with  the  accompanying 
and  subsequent  transactions,  the  defendant 
■ought  to  establish  a  right  to  be  reim- 
bursed for  his  advances  to  the  road.  Later, 
on  March  25  of  the  same  year,  there  was  a 
conveyance  of  its  property  by  the  railway 
company  to  the  plaintiff  and  a  conveyance 
by  him  to  another  company.  The  former 
deed  was  for  $1  and  "other  valuable  consid- 
erations to  it  from  him  moving,"  and  the 
defendant  alleged  that  the  other  considera- 
tions embraced  a  promise  of  the  plaintiff  to 
reimburse  him.  The  referee's  report  refers 
to  the  dealings  of  January,  but  seemingly 
discovers  no  contract  of  reimbursement  in 
them.  It  shows  that  the  plaintiff  insisted 
that  all  that  he  did  was  under  the  agreement 
of  that  month,  but  says  that  the  evidence 
[98] does  not  prove  it  conclusively.  *It  says  that 
matters  culminated  in  the  agreement  of 
March  25,  and  finds  that  as  part  of  the  con- 
sideration of  that  deed  the  plaintiff  prom- 
ised to  pay. 

The  judgment  purported  to  be  based  upon 
the  referee's  report,  and  it  may  be  that,  if 
it  were  our  concern  to  deal  with  it,  we 
should  find  it  hard  to  discover  sufficient  war- 
rant for  a  judgment  on  the  first  or  second 
pleas.  The  general  line  of  thought  which 
the  report  follows  seems  to  lead  to  the  third 
and  fourth.  The  conclusion  is  that  the  de- 
fendant is  entitled  to  recover  the  amount  of 
the  judgment  mentioned  in  the  third  plea, 
and  this  follows  immediately  after  the  find- 
ing of  the  plaintiff's  promise.  The  plain- 
tiff excepted  to  the  referee's  failure  to  find 
that  everything  was  done  under  the  Janu- 
ary contract.  And  further  reasons  might 
be  given  for  thinking  that  the  court  below 
was  wrong.  Even  if  the  words  of  the  judg- 
ment, ''renders  judgment  on  said  referee's 
report,"  should  be  held  to  include  the  evi- 
dence as  well  as  the  referee's  findings,  and 
if  it  should  be  presumed  that  one  of  the 
courts  below  the  supreme  court  of  the  state 
had  reconsidered  the  evidence  uefore  enter- 
ing or  affirming  the  judgment,  still,  although 
there  was  evidence  enough  of  the  defendant's 
advances  to  the  railway  company,  we  might 
assume,  for  purposes  of  argument,  that 
there  was  nothing  sufficient  to  make  out  a 
promise  on  the  plaintifl^s  part  before  March. 
But  on  the  most  favorable  statement  that 
we  can  make  on  the  side  of  the  plaintiff  in 
error  we  can  s^e  no  ground  for  coming  to 
this  court. 

It  is  admitted  that  the  general  and  well- 
settled  rule  is  that  in  a  case  coming  from 
a  state  court  this  court  can  consider  only 
Federal  questions,  and  that  it  cannot  enter- 1 
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tain  the  case  unless  the  decision  was  against 
the  plaintiff  in  error  upon  those  questions. 
Murdock  v.  Memphis,  20  Wall.  690,  22  L. 
ed.  429;  Sauer  v.  New  York,  206  U.  S.  636, 
646,  61  L.  ed.  1176,  1181,  27  Sup.  Ct.  Rep. 
080.  It  is  admitted  further,  that  a  decision 
upon  those  questions  must  have  been  neoet- 
sary  to  the  decision  of  the  case,  so  that,  if 
the  judgment  complained  of  is  supported 
also  upon  other  and  independent  grounda, 
the  judgment  must  be  affirmed  or  the  writ 
of  error  dismissed,  as  the  case  may  be.  *Mur-[9 
dock  v.  Memphis,  supra.  But  Murdock  t. 
Memphis  does  not  stop  there.  It  further  es- 
tablishes that  when  the  record  discloses  sueh 
other  and  completely  adequate  grounds  this 
court  commonly  does  not  inquire  whether 
the  decision  upon  them  was  or  was  not  cor- 
rect, or  reach  a  Federal  question  by  deter- 
mining that  they  ought  not  to  have  been 
hold  to  warrant  the  result.  20  Wall.  590, 
635,  22  L.  ed.  429,  444 ;  Eustis  v.  BoUes,  160 
U.  S.  361,  369,  37  L.  ed.  lUl,  1113,  14 
Sup.  Ct.  Rep.  131;  Castillo  v.  McConnico, 
168  U.  S.  674,  670,  42  L.  ed.  622,  624,  18 
Sup.  Ct.  Rep.  229. 

Of   course,   there  might  be  oases   where, 
although  the  decision  put  forward  other  rea- 
sons, it  would  be  apparent  that  a  Federal 
question  was  involved,  whether  mentioned  or 
not.     It  may  be  imagined,  for  the  sake  of 
argument,  that  it  might  appear  that  a  state 
court,  even  if  ostensibly  deciding  the  Fed- 
eral question  in  favor  of  the  plaintiff  in  er- 
ror, really  must  have  been  against  him  up- 
on it,  and  was  seeking  to  evade  the  juris- 
diction of  this  court.     If  the  ground  of  de- 
cision did  not  appear  and  that  which  did  not 
involve  a  Federal  question  was  so  palpably 
unfounded  that  it  could  not  be  presumed  to 
have  been  entertained,  it  may  be  that  this 
court  would  take  jurisdiction.     Johnson  v. 
Risk,    137    U.   S.   300,   307,  34  L.  ed.   683, 
686,   11   Sup.   Ct  Rep.   111.     But  there  is 
nothing  of  that  sort  in  this  case.    At  first, 
having  in  mind  only  the  third  and  fourth 
pleas,  to  which  alone  the  judgment  of  the 
United  States  court  was  a  bar,  the  supreme 
court  decided  in  favor  of  the  plaintiff.     It 
affirmed  the  judgment  below  only  upon  a  re- 
hearing, and  after  its  attention  had  been 
called  to  the  first  and  second  pleas.    It  did 
not  recede  from  or  qualify  its  former  de- 
cision so  far  as  that  went,  but  simply  point- 
ed out  that  there  were  otlier  pleas  to  which 
the  replication  of  res  judicata  did  not  ap- 
ply, and  on  which  the  judgment  might  be 
upheld.     Suppose  that  it  was  mistaken  as 
to  the   evidence,   the  mistake  was  upon  a 
matter  admitting  of  hesitation,  for  which 
it  would  seem  from  the  opinion  that  there 
were  special  reasons  in  the  state  of  the  rec- 
ord and  the  admission  of  counsel.    The  ques- 
tion is  one  with  which,  by  the  general  rule, 
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we  have  nothing  to  do,  and  we  see  no  rea* 
•on  why  the  general  rule  should  not  be  ap- 
plied. 
The  first  and  second  pleas  were  on  the 
[100]reoord  and  at  issue.  *The  plaintiff  had  no- 
Uee  that  the  defendant  meant  to  prevail  on 
whatever  ground  he  could.  He  had  his  hear- 
ing, even  if  it  should  be  thought  that  he 
might  have  insisted  on  a  ruling  that  there 
was  no  evidence  to  support  those  pleas. 
However  it  is  put,  the  claim  of  a  right  to 
resort  to  this  court  after  the  only  Federal 
question  has  been  decided  in  the  plaintiff's 
favor  must  fail. 
Writ  of  error  dismissed. 

Mr.  Justice  Harlan  and  Mr.  Justice  Day 
dissent. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 
£X  REL.  JOHN  McNIGHOLS,  Plff.  in 
Err., 

V, 

JAMES  PEASE,  Sheriff  of  Cook  County, 

Illinois. 

(See  S.  C.  Reporter's  ed.  100-112.) 

Habeas  corpus  — to  review  extradition 
proceedings  —  prima  facie  case  — re- 
buttal. 

The  prima  facie  case  arising  on  habeas 
eorpus  from  an  extradition  warrant,  regu- 
lar on  its  face,  and  the  requisition  papers 
on  which  it  was  issued,  charging  a  larceny 
from  the  person,  committed  at  Kenosha, 
Wisconsin,  on  a  specified  day,  is  not  rebut- 
ted by  affidavits  which  import  nothing  more 
than  that  the  accused  was  in  Chicago, 
niinois,  at  1  o'clock  and  during  the  whole 
of  the  afternoon  of  that  day,  although  the 
petition  for  habeas  corpus  contains  an  al- 
legation that  the  accused  had  heard  the 
person  against  whom  the  crime  is  alle^d 
to  have  been  committed  testify  in  another 
habeas  corpus  proceeding  that  such  crime 
was  committed  at  2  o'clock  in  tlie  afternoon 
of  the  day  named. 

[No.  19.1 

Argued  and  submitted  OctQl)er  16,  17,  1007. 
Decided  November  18,  1007. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  deny- 
ing a  writ  of  habeas  corpus.    Aftirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Geeting  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 
The  term  "fugitive  from  justice,"  as  used 

Note. — On  habeas  corpus  to  review  extra- 
dition proceedings — see  notes  to  Oteiza  y 
Cortes  V.  Jacobus,  34  L.  ed.  U.  S.  464 ;  State 
V.  Jackson,  1  L.R.A.  373;  and  Bruce  v.  Ray- 
ner,  62  C.  C.  A.  606. 
ia  I«.  ad. 


in  U.  S.  Rev.  SUt.  |  6278,  U.  S.  Comp.  Stat 
1001,  p.  3507,  does  not  apply  to  one  wlio 
constructively  commits  a  crime  in  another 
state,  but  only  to  such  a  person  as  was 
physically  present  within  a  state  at  the 
time  of  the  commission  of  a  crime,  and  sub- 
sequently fled  therefrom. 

Hyatt  ▼.  New  York,  188  U.  8.  691,  47  L. 
ed.  657,  23  Sup.  Ct.  Rep.  456;  Re  Tod,  12 
S.  D.  386,  47  L.R.A.  566,  76  Am.  St.  Rep. 
616,  81  N.  W.  637;  Ex  parte  Smith,  3  Me- 
Lean,  121,  Fed.  Cas.  No.  12,968. 

The  fact  that  the  person  demanded  is  a 
fugitive  from  justice  is  a  jurisdictional 
prerequisite  to  an  extradition  warrant.  The 
governor  upon  whom  the  demand  is  made 
has  no  authority  to  issue  his  extradition 
warrant  unless  competent  proof  has  been 
made  to  him  that  the  person  demanded  was 
within,  the  jurisdiction  of  the  demanding 
state  at  the  time  of  the  commission  of  the 
crime  in  question,  and  subsequently  fled 
therefrom. 

Ex  parte  Reggel,  114  U.  S.  642,  651,  29  L. 
ed.  250,  253,  5  Sup.  Ct.  Rep.  II48;  Roberts 
v.  Reilly,  116  U.  S.  80,  20  L.  ed.  544,  6  Sup. 
Ct.  Rep.  201;  Hyatt  v.  New  York,  supra; 
Re  Jackson,  2  Flipp.  183,  Fed.  Cas.  No. 
7,125;  Re  Doo  Woon,  0  Saw^.  417,  18  Fed. 
808. 

In  determining  whether  an  accused  person 
is  a  fugitive  from  justice,  the  date  of  the 
alleged  crime  as  charged  in  the  accusation 
must  be  accepted  as  correct,  unless  there  is 
proof  to  the  contrary. 

Hyatt  V.  New  York,  supra. 

P^ach  state  has  a  right  to  create  its  own 
code  of  criminal  procedure;  but  unless  the 
practice  of  the  demanding  state  comes  with- 
in the  requirements  of  U.  S.  Rev.  Stat,  f 
5278,  U.  S.  Comp.  Stat.  1001,  p.  3597,  that 
state  is  not  entitled  to  the  benefit  of  extra- 
dition proceedings.  Thus,  the  filing  of  an 
information,  although  consistent  with  the 
practice  of  the  demanding  state,  is  not  a 
basis  for  extradition  proceedings;  for  the 
accused  is  not  indicted,  neither  is  he  charged 
by  affidavit  before  a  magistrate. 

Ex  parte  Hart,  28  L.R.A.  801,  11  C.  C.  A. 
165,  25  U.  S.  A  pp.  22,  63  Fed.  240. 

In  the  state  of  Wisconsin,  where  a  justice 
of  the  peace  sits  as  an  examining  magis- 
trate, to  hold  to  bail  or  to  commit  for  trial, 
an  affidavit  is  not  necessary,  but  the  war- 
rant issues  upon  oral  testimony  taken  by 
the  justice. 

State  V.  Davie,  62  Wis.  305,  22  N.  W.  411. 

An  affidavit  is  a  written  statement  of 
material  facts,  made  with  that  degree  of 
positiveness  and  certainty  that,  if  falsely 
made,  the  affiant  would  be  guilty  of  perjury. 

Billings  V.  Noble,  75  Wis.  325,  43  N.  W. 
1131;  Myers  v.  People,  67  III.  503;  Neal  ▼. 
Gordon,  60  Ga.  112;  People  ex  rel.  Cook  ▼• 
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Becker,  20  N.  Y.  354 ;  People  v.  Hcffron,  53 
Mich.  527,  19  N.  \V.  170;  Ex  parte  Dimniig, 
74  Cal.  164,  15  Pac.  619;  Ex  parte  Lane,  6 
Fed.  34;  People  ex  rel.  Smith  v.  Brown,  6 
Chicago  Legal  News,  302. 

A  written  statement  under  oatli,  made 
Bimply  upon  information  and  belief,  does 
not  possess  the  qualities  of  an  affidavit. 

Rice  V.  Ames,  180  U.  S.  371,  45  L.  e<i.  577, 
21  Sup.  Ct.  Rep.  400;  Lippman  v.  People, 
175  111.  110,  51  N.  E.  872;  Johnston  v.  Unit- 
ed States,  30  C.  C.  A.  612,  58  U.  S.  App.  313, 
87  Fed.  187;  Ex  parte  Hart;  Ex  parte 
Lane;  Ex  parte  Smith;  and  Ex  parte  Dim- 
mig, — supra;  United  States  v.  Collins,  79 
Fed.  65;  United  States  v.  Sapinkow,  90  Fed. 
654:  Ex  parte  Morgan,  20  Fed.  208;  State 
V.  Gleason,  32  Kan.  245,  4  Pac.  303;  State 
ex  rel.  Register  v.  McGahey,  12  N.  D.  535, 
97  N.  W.  865;  Schustek  Case,  11  Am.  Crim. 
Rep.  372,  note. 

A  written  statement  under  oath,  made 
in  the  positive  form,  if  made  under  circum- 
stances, or  as  to  matters,  which  indicate 
that  it  was  made  upon  information  and  be- 
lief, will  be  so  considered. 

Mechanics  Sl  T.  Bank  v.  Loucheim,  55  Hun, 
396,  8  N.  Y.  Supp.  620;  Tin  v.  Smith,  93 
N.  Y.  91 ;  Hart  v.  Grant,  8  S.  D.  248,  66  N. 
W.  322:  Finlay  v.  De  Castroverde,  68  Hun, 
69,  22  N.  Y.  Supp.  716. 

Applying  the  above  doctrine,  it  has  been 
held  that  an  affidavit  of  an  attorney  is  pre- 
sumed not  to  be  on  personal  knowledge,  but 
on  information  and  belief;  and  that  the 
source  of  the  "information"  and  the  grounds 
of  belief  should  be  stated  in  the  affidavit. 

Crowns  v.  Vail,  51  Hun,  206,  4  N.  Y. 
Supp.  324. 

It  is  not  sufficient  that  such  attorney 
states  that  he  is  well  ac(iuainted  with  the 
facts;  he  must  show  how  he  is  so  acquaint- 
ed. 

Cutler  V.  Rathbonc,  1  Hill,  206;  Cribben 
V.  Schillinger,  30  Hun,  249;  Cowles  v.  Har- 
din, 79  N.  C.  579 ;  Widner  v.  Hunt.  4  Iowa, 
365;  Bank  of  Pittsburgh  v.  Murphy,  45  N. 
Y.  S.  R.  824,  18  N.  Y.  Supp.  575;  Van  Ingen 
V.  Herold,  40  N.  Y.  S.  R.  425,  19  N.  Y.  Supp. 
466;  Talbert  v.  Storum,  50  N.  Y.  S.  R.  267, 
21  N.  Y.  Supp.  719;  Griel  v.  Buckius,  114 
Pa.  190,  6  Atl.  153;  Davis  v.  John  Mouat 
Lumber  Co.  2  Colo.  App.  387,  31  Pac.  187 ; 
Shattuck  v.  Myers,  13  Ind.  49,  75  Am.  Dec. 
236;  People  v.  Spalding,  2  Paige,  326. 

Perjury  cannot  be  assigned  upon  an  affi- 
davit not  required  by  law. 

Silver  v.  State,  17  Ohio,  366;  Beecher  v. 
Anderson,  46  Mich.  643,  8  N.  W.  639. 

A  criminal  complaint  which  does  not  set 
out  facts  sufficient  to  constitute  a  crime  is 
void,  and  does  not  confer  jurisdiction  upon 
the  magistrate  taking  it. 

Moore  v.  Watts,  Breese  (111.)  18;  Housh 
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V.  People,  75  111.  487;  Re  Way,  41  Mfcb. 
299,  1  N.  W.  1021;  United  States  v.  Collins, 
79  Fed.  65;  Schustek  Case,  supra;  Waren- 
zak*s  Case,  11  Am.  Crim.  Rep.  376,  note; 
Armstrong  v.  Van  De  Vanter,  21  Wash.  682, 
59  Pac.  510. 

All  of  the  elements  of  the  crime  must  be 
stated. 

State  v.  Murray,  41  Iowa,  580;  Cranor  T. 
State,  39  Ind.  64;  Slusser  v.  State,  71  Ind. 
280;  Barficld  v.  State,  39  Tex.  Crim.  Rep. 
342,  46  S.  W.  1015;  SUte  v.  Cruickshank, 
71  Vt.  94,  42  Atl.  983;  State  v.  Fiske,  18 
R.  L  416,  28  Atl.  348. 

A  criminal  complaint,  being  a  statement 
of  the  facts,  should  be  at  least  as  specific  as 
an  indictment. 

People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y. 
182;  Vandever  v.  State,  1  Mar  v.  (Del.) 
209.  40  Atl.  1106. 

The  words  "complaint**  and  "affidavit"  are 
not  synonymous;  and  accordingly,  the  word 
"affidavit,"  instead  of  "complaint,"  should 
be  used  in  extradition  proceedings. 

State  ex  rel.  Stundahl  v.  Richardson,  34 
Minn.  115,  24  N.  W.  354. 

The  following  arc  several  extradition  cas 
es  in  which  the  affidavit  or  complaint  was 
held  insufficient: 

Smith  V.  State,  21  Neb.  552,  32  N.  W. 
594;  Ex  parte  Spears,  88  Cal.  C40.  22  Am. 
St.  Rep.  341,  26  Pac.  008;  Ex  parte  McCabe. 
12  L.R.A.  589,  46  Fed.  363;  Re  Heilbonn,  1 
Park.  Crim.  Rep.  429;  Ex  parte  Rowland, 
35  Tex.  Crim.  Rep.  108,  31  S.  \\\  651;  Re 
Coleman,  15  Blatchf.  406,  Fed.  Cas.  No. 
2,980;  People  ex  rel.  Lawrence  v.  Brady, 
supra. 

Mr.  S.  8.  Gregory  also  for  plaintiffs  in 
error. 

Mr.  E.  G.  lilndley  submitted  the  cause 
for  defendant  in  error.  Messrs.  John  J. 
Ilealy  and  F.  L.  Bamett  were  on  the  brief: 

The  only  (|uostions  which  may  be  raised 
to  defeat  a  governor's  warrant  for  extradi- 
tion, properly  issued,  are:  1.  Is  the  gov- 
ernor's warrant  valid  upon  its  face?  2. 
Was  the  governor'!*  warrant  properly  issued t 
3.  Is  the  person  apprehended  the  identical 
person  demandcfl?  4.  Is  the  person  demand- 
ed a  fugitive  from  justice? 

Church,  Habeas  Corpus,  f  §  478,  480. 

A  fugitive  from  justice  is  a  person  charged 
with  a  crime  in  the  courts  of  one  state,  and, 
being  there  wanted  to  answer  for  said  of- 
fense, is  found  in  another  state. 

Church,  Habeas  Corpus,  §S  478,  480;  Rob- 
erts V.  Reilly,  116  U.  S.  80,  29  L.  ed.  544, 
0  Sup.  Ct.  Rep.  291;  Ex  parte  Reggel,  114 
U.  S.  642,  29  L.  ed.  250,  5  Sup.  Ct.  Rep. 
1148. 

Wherever  the  validity  of  a  governor's  war- 
rant is  made  the  subject  of  judicial  inquiry, 
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the  reeitals  in  such  warrant  are  to  be  taken 
prima  facie  as  true. 

Ex  parte  Stanley,  25  Tex.  App.  372,  8  Am. 
St.  Rep.  440,  8  S.  W.  645;  Church,  Habeaa 
Corpus,  p.  626,  f  486;  Re  Leary,  10  Ben. 
197,  Fed.  Cas.  No.  8,162;  Hyatt  v.  New 
York,  188  U.  S.  709-715,  47  L,  ed.  660-662, 
23  Sup.  Ct.  Rep.  456;  Munsey  ▼.  Clough, 
196  U.  8.  372, 49  L.  ed.  516,  25  Sup.  Ct.  Rep. 
282. 

The  technical  sufBciency  of  the  indictment 
or  complaint  charging  a  crime  against  a  de- 
fendant will  not  be  considered  on  writ  of 
habeas  corpus  in  extradition  procedure;  that 
is  a  question  for  the  courts  of  the  demand- 
ing state. 

Davis's  Case,  122  Mass.  324;  Brown's 
Case,  112  Mass.  409,  17  Am.  Rep.  114;  Ex 
parte  Sheldon,  34  Ohio  St.  319;  State  v. 
Schlemn,  4  Harr.  (Del.)  677;  Re  Voorhees, 
32  N.  J.  L.  141 ;  People  ex  rel.  Lawrence  v. 
Brady,  56  N.  Y.  182;  Re  Greenough,  31  Vt. 
279;  Re  Manchester,  5  Cal.  237;  Re  Leiand. 
7  Abb.  Pr.  N.  S.  64;  Re  Briscoe,  51  How. 
Pr.  422;  Re  Clark,  9  Wend.  212. 

Technical  defect  of  indictment,  apparent 
upon  its  face,  will  not  make  void  governor's 
iiarrant. 

Church,  Habeas  Corpus,  f  246,  p.  316. 

Evidence  of  an  alibi  cannot  defeat  extra- 
dition warrant.  It  is  not  conclusive  evi- 
aence. 

Hyatt  V.  New  York,  188  U.  S.  715,  47  L. 
ed.  062,  23  Sup.  Ct.  Rep.  456. 

Tlie  issue  of  a  warrant  of  extradition  is 
wholly  a  matter  of  executive  discretion, 
which  discretion  is  not  subject  to  review  by 
the  courts.  Only  questions  of  law  and  fact 
arising  upon  the  face  of  the  record  are  sub- 
jects of  judicial  inquiry. 

State  ex  rel.  Arnold  v.  Justus,  84  Minn. 
237,  55  L.RJV.  326,  87  N.  W.  770;  Garvey's 
Case,  7  Colo.  384,  49  Am.  Rep.  358,  3  Pac. 
903;  State  v.  Ross,  21  Iowa,  467;  Roberts 
V.  Reilly,  and  Leary's  Case,  supra;  2  Spell- 
ing, Inj.  &  Extr.  Rem.  f  1291. 

Evidentiary  facts  need  not  be  set  out  in 
the  affidavit.  It  is  sufficient  to  make  the 
charge  explicit  and  certain. 

Hurd,  Habeas  Corpus,  2d  ed.  p.  611. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  brings  up  for  review 
a  final  judgment  of  the  supreme  court  of 
Illinois  in  a  case  of  habeas  corpus  arising 
under  that  clause  of  the  Constitution  pro- 
viding that  "a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  execu- 
tive authority  of  the  state  from  which  he 
fed,  be  delivered  up,  to  be  removed  to  the 
state  having  jurisdiction  of  tJie  crime"  [art. 
5S  Lu  ed. 


4,  I  2];  also,  under  |  5278  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3597), 
which  provides,  among  other  things,  that 
"whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a 
fugitive  from  justice,  of  the  executive  au- 
thority of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a  copy 
of  an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  terri- 
tory, charging  the  person  demanded  with 
having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  au- 
thority of  the  state  or  territory  to  which 
such  person  has  fled  to  cause  him  to  be 
arrested  and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  au- 
thority making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  re- 
ceive the  fugitive,  and  to  cause  the  fugitive 
to  be  delivered  to  such  agent  when  he  shall 
appear." 

It  appears  from  the  record  that  the  gov- 
ernor of  Wisconsin  *made  his  requisition  up-[10S] 
on  the  governor  of  Illinois,  stating  that 
John  McNichols  (the  present  plaintiff  in 
error)  was  charged  by  affidavit  with  the 
crime  of  larceny  from  the  person  of  one 
Thomas  Hansen, — a  crime  under  the  laws 
of  Wisconsin, — committed  in  the  county  of 
Kenosha,  Wisconsin,  and  that  he  had  fled 
from  the  justice  of  that  state  and  taken 
refuge  in  Illinois,  and  requiring  that  Mc- 
Nichols be  apprehended  and  delivered  to 
the  appointed  agent  of  Wisconsin,  who  was 
authorized  to  receive  and  convey  the  ac- 
cused to  Wisconsin,  there  to  be  dealt  with 
according  to  law.  Accompanying  the  requi- 
sition were  duly  certified  copies  of  three 
documents:  1.  An  official  application  to 
the  governor  of  Wisconsin,  by  the  district 
attorney  for  Kenosha  county  for  a  requi- 
sition upon  the  governor  of  Illinois  for 
McNichols  as  a  fugitive  from  the  justice 
of  Wisconsin,  it  being  stated  in  such  appli- 
cation tliat  McNichols  was  there  charged 
by  affidavit  before  a  justice  of  the  peace 
with  the  crime  of  larceny  from  the  person, 
committed  in  that  county  on  the  30th  day 
of  September,  1905.  2.  A  verified  com- 
plaint or  affidavit  before  a  Wisconsin  jus- 
tice of  the  peace,  alleging  that  McNichols 
did,  on  the  30th  day  of  September,  a.  d. 
1905,  at  the  city  of  Kenosha  feloniously 
steal,  take,  and  carry  away  from  the  per- 
son of  Thomas  Hansen,  against  his  will, 
$200,  lawful  money  of  the  United  States, 
etc.  3.  A  warrant  of  arrest  issued  by  such 
justice  of  the  peace,  based  on  the  above  affi- 
davit, for  the  apprehension  of  McNichols. 
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with  the  demand  of  the  governor  of  Wis- 
consin, issued  his  warrant  for  the  arrest 
and  delivery  of  McNichols  to  the  agent 
designated  by  the  governor  of  the  latter 
state.  That  warrant  recited — and  its  re- 
citals are  important:  "The  executive  au- 
thority of  the  state  of  Wisconsin  demands 
of  me  the  apprehension  and  delivery  of  John 
McNichols,  represented  to  be  a  fugitive 
from  justice,  and  has,  moreover,  produced 
and  laid  before  me  the  copy  of  a  complaint 
and  affidavit  made  by  and  before  a  properly 
empowered  officer  in  and  of  the  said  state, 
in  accordance  with  the  laws  thereof,  char- 
ging John  McNichols,  the  person  so  demand- 
[106]ed,  *with  having  committed  against  the  laws 
of  the  said  state  of  Wisconsin  the  crime  of 
larceny  from  the  person,  which  appears  by 
the  said  copy  of  a  complaint  and  affidavit 
certified  as  authentic  by  the  governor  of 
the  said  state,  now  on  file  in  the  office  of 
the  secretary  of  state  of  Illinois,  and  being 
satisfied  that  said  John  McNichols  is  a 
fugitive  from  justice  and  has  fled  from  the 
state  of  Wisconsin."  etc. 

Having  been  arrested  under  the  authority 
of  that  warrant,  and  being  in  the  custody 
of  the  sheriff  of  Cook  county,  Illinois,  Mc- 
Nichols presented  his  petition  to  the  su- 
preme court  of  that  state, — ^whose  juris- 
diction in  the  premises  is  not  disputed, — 
praying  to  be  discharged  from  custody. 
That  petition  states  that,  prior  to  the  is- 
suing of  the  above  extradition  warrant,  he 
was  arrested  upon  a  warrant  issued  by  a 
justice  of  the  peace  in  Chicago,  based  upon 
the  supposed  criminal  ofTense,  and  that  he 
presented  his  petition  to  the  criminal 
court  of  Cook  county  for  a  writ  of  habeas 
corpus  setting  forth  that  he  was  not  a  fu- 
gitive from  justice;  that  pending  that  pro- 
ceeding the  above  extradition  warrant  was 
issued  and  brought  to  the  attention  of 
the  criminal  court,  and  thereupon  that 
court,  because  of  the  gravity  of  the  case, 
suspended  proceedings  in  order  to  give  the 
accused  an  opportunity  to  apply  to  the 
supreme  court  of  Illinois  for  a  writ  of 
habeas  corpus. 

The  present  petition  for  habeas  corpus 
presented  to  the  supreme  court  of  Illinois 
contained  this  paragraph:  "Your  petition- 
er further  shows  that  he  has  heard  Thomas 
Hansen  testify  in  a  certain  habeas  corpus 
proceeding  heretofore  pending  regarding 
this  same  matter  [no  doubt,  the  above  pro- 
ceeding in  the  Cook  criminal  court],  the 
said  Thomas  Hansen  stating  in  his  testi- 
mony that  he  was  the  same  person  men- 
tioned in  said  complaint,  and  the  said 
Thomas  Hansen  then  and  there  testifying 
that  the  said  supposed  crime  occurred  on 
September  30,  1906,  at  the  hour  of  2  p.  m., 
about  a  block  and  a  half  from  the  North- 


western depot  in  Kenosha,  Wisconsin;  and 
your  petitioner  states  that  he  was  not  in 
the  state  of  Wisconsin  on  September  30, 
1005,  and  did  not  commit  the  said  offense, 
and  'in  further  proof  thereof  your  petition-[l< 
er  herewith  presents  and  attaches  to  thi^ 
petition  the  affidavits  of  John  F.  Graffy 
William  Oakley,  Simon  F.  Bower,  John  A. 
Dennison,  and  Hugh  Campbell,  the  same  be- 
ing marked  respectively  exhibits  C,  D,  E, 
F,  and  6."  In  one  of  the  affidavits  here 
referred  to  the  affiant  stateQ  ''that  upon 
the  3()th  day  of  September,  A.  D.  1906,  the 
said  John  McNichols,  to  this  affiant's  per- 
sonal knowledge,  was  in  the  city  of  Chicago 
at  about  the  hour  of  1  o'clock  P.  H.,  and 
that  this  affiant  remained  in  the  company 
of  the  said  McNichols  until  2:  15  P.  ic., 
and  again  met  the  said  McNichols  about 
3  o'clock,  p.  M.,  said  day;  this  affiant  fur- 
ther says  that  it  would  have  been  impossible 
for  the  said  McNichols  to  have  been  in  the 
city  of  Kenosha,  state  of  Wisconsin,  on  the 
said  30th  day  of  September,  A.  d.  1905.  In 
the  remaining  five  affidavits  the  respective 
affiants,  using  precisely  the  same  words, 
stated  "that  upon  the  30th  day  of  Septem- 
ber, A.  D.  1906,  said  John  McNichols,  to  this 
affiant's  personal  knowledge,  was  in  the 
city  of  Chicago,  the  whole  of  the  afternoon 
of  the  said  day,  this  affiant  and  the  said 
John  McNichols  during  the  said  afternoon 
being  in  attendance  at  a  baseball  game  in 
the  said  city  of  Chicago,  between  the  Chi- 
cago and  Boston  teams,  which  said  game 
was  played  at  the  West  Side  Ball  Park." 

The  record  shows  that  the  case  was  heard 
in  the  supreme  court  of  Illinois  upon  "the 
allegations  and  proofs"  of  the  parties,  and 
it  was  adjudged  that  the  custody  of  the 
sheriff  who  held  the  accused  should  not  be 
disturbed.  But  no  bill  of  exceptions  was 
taken  embodying  any  evidence  before  the 
supreme  court  of  Illinois.  So  that  we  do 
not  know  what  were  the  "proofs"  adduced 
by  the  parties.  The  sheriff  stood  upon  his 
answer  to  the  petition  for  the  writ  of  ha- 
beas corpus.  That  answer,  it  will  be  re- 
called, embodied  the  extradition  warrant 
issued  by  the  governor  of  Illinois. 

Did  the  supreme  court  of  Illinois  err 
when  adjudging,  as  in  effect  it  did,  that  the 
accused  did  not  appear  to  be  held  in  cus- 
tody in  violation  of  the  Constitution  and 
laws  of  the  United  States? 

*Some  of  the  questions  discussed  at  the[l< 
bar  have  been  concluded  by  decisions  in 
former  cases  involving  the  meaning  and 
scope  of  the  above  constitutional  and  statu- 
tory provisions.  We  will  not  extend  this 
opinion  by  giving  a  full  analysis  of  those 
cases.  It  is  sufficient  to  say  that  the  fol- 
lowing  principles  are  to  be  deduced  from 
Robb  V.  Connolly,   111   U.  8.  624,  630,  28 
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L  mL  me,  B47,  4  Sup.  Ct  Rep.  644;  Ex 
parte  R^Bcl,  114  U.  S.  6*2,  052,  653.  20 
L  ed.  260,  263,  5  Sup.  Ct.  Rep.  1148;  Rob 
erta  ▼.  Reilly,  116  V.  S.  80,  S5,  29  L.  ed. 
6*4,  Hft.'fl  Sup.  Ct.  Rep.  291;  Hyatt  v. 
Naw  York,  188  U.  S.  601,  TIS,  47  L.  ed. 
057,  6«4,  23  Sup.  Ct  Rep.  466;  Munsey  v. 
Clough,  ISO  U.  S.  304,  372,  49  L.  cd.  515, 
Cl«,  25  Sup.  Ct.  Rep.  2B2;  Fettibone  v. 
Kicbola,  203  U.  8.  1B2,  SI  L.  ed.  148,  27 
Sup.  Ct.  Hep.  Ill;  and  AppUyurd  v.  Mae- 
■achuietts,  203  U.  S.  222,  61  L.  ed.  lel, 
£7  Sup.  Ct.  Rep.  122: 

1.  A  person  charged  with  erime  againat 
the  IftWB  of  a  atate,  and  who  fleea  from  jua- 
tiee,  that  is,  after  committiag  tlie  crime 
Invea  the  atate,  in  whatever  way  or  for 
whatever  reason,  and  is  found  in  another 
atate,  may,  under  the  authority  of  the  Con- 
stitution and  laws  of  the  United  States, 
be  brought  back  to  the  state  in  whicli  he 
atands  charged  with  the  crime,  to  be  there 
dealt  with  according  to  law. 

2.  When  the  executive  authority  of  the 
state  whose  laws  have  been  thus  violated 
makes  sueb  a  demand  upon  the  exeeiitivo 
of  the  state  in  which  the  alleged  fugitive  is 
found  as  is  indicated  by  the  above  ecction 
(5278)  of  the  Revised  Statutes,— producing 
tt  the  time  of  such  demand  a  copy  at  the 
indictment,  or  an  afliilavit  certified  as  au- 
thentic and  made  beiore  a  magistrate, 
chirging  the  person  demanded  with  a  crime 
igiinst  the  laws  of  the  demanding  statp, 
—it  becomes,  under  the  Constitution  and 
liws  of  the  United  States,  the  duty  of  the 
eweutive  of  tlie  state  where  the  fugitive 
ii  found  to  cause  him  to  be  arretted,  sur- 
mdered,  and  delivered  to  the  appointed 
igent  of  the  demanding  state,  to  be  taken 
to  that   state. 

3.  Nevertheless,  the  executive  upon  whom 
nch  demand  is  made,  not  being  authorized 
hj  the  Constitution  and  laws  of  the  United 
Btatea  to  cause  the  arrest  of  one  eharged 
Kith  crime  in  anotlier  state  unless  he  is 
s  fugitive  from  justice,  may  decline  to  is- 
■ue  an  extradition  warrant,  unless  it  is 
made  to  appear  to  him,  by  competent  proof, 
(hat  the  accused  is  substantially  charged 
■ilh  crime  against  the  laws  of  the  demand- 

[)'*JJi^  'state,  and  is,  in  fact,  a  fugitive  from 
the  justice  of  that  state. 

4.  Whether  the  alleged  criminal  is  or  not 
inch  fugitive  from  justice  may,  £o  far  as 
the  Constitution  and  laws  of  the  Unileil 
Blatea  are  concerned,  be  determined  by  the 
executive  upon  whom  tlie  demand  is  made 
Id  such  way  as  he  deems  satisfactory,  and 
he  is  not  obliged  to  demand  proof  apart 
from  proper  requisition  papers  from  the  de- 
maadiDg  state,  that  the  accused  is  a  tu- 
giti*a   from   juatioe, 
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6.  If  it  be  detennined  tliat  the  alleged 
criminal  is  a  fugitive  tma  justice, — wheth- 
er such  determination  be  based  upon  the 
requisition  and  accompanying  papers  in 
proper  form,  or  after  an  original,  inde- 
pendent inquiry  into  the  facta, — and  if  a 
warrant  of  arrest  is  issued  after  such  deter- 
mination, the  warrant  will  be  regarded  aa 
making  a  prima  facie  case  In  favor  of  the 
demanding  state,  and  as  requiring  the  re- 
moval of  the  alleged  criminal  to  the  state 
in  which  he  stands  charged  with  crime,  un- 
less, in  some  appropriate  proceeding,  it  it 
made  to  appear  that  he  is  not  a  fugitive 
from  the  justice  of  the  demanding  state. 

6.  A  proceeding  by  habeas  corpus  in  a 
court  of  competent  jurisdiction  is  appropri- 
ate for  determining  whether  the  accused 
is  subject,  in  virtue  of  the  warrant  of  ar- 
rest, to  be  taken  as  a  fugitive  from  the  jus- 
tice of  the  state  In  which  he  is  found  to  the 
state  whose  laws  he  is  charged  with  violat- 
ing. 

7.  One  arrested  and  held  as  a  fugitive 
from  justice  is  entitled,  of  right,  upon 
habeas  corpus,  to  question  the  lawfulness 
of  his  arrest  and  imprisonment,  showing 
by  competent  evidence,  as  a  ground  for  his 
release,  that  he  was  not,  within  the  mean- 
ing' of  the  Constitution  and  laws  of  the 
United  States,  a  fugitive  from  the  justice 
of  the  demanding  state,  and  thereby  over- 
coming the  presumption  to  the  contrary 
arising  from  the  face  of  an  extradition  war- 
Turning  now  to  the  record  of  this  case, 

we  find  that  the  accused  is  in  custody  un- 
der an  extradition  warrant  which  appeara 
upon  its  face  to  be  warranted  by  the  Con- 
stitution and  laws  of  the  United  States. 
But  we  fail  to  And  evidence  sufllcient  to 
•overcome  the  prima  facie  case  thus  made  by[  110] 
that  warrant.  It  is  said  that  the  plaintiff 
in  error  was  not  in  the  state  of  Wisconsin 
on  the  day  when  the  alleged  larceny  from 
the  person  of  Hansen  was  committed;  there- 
fore, it  is  contended,  he  could  not  have  com- 
mitted the  crime  charged,  and  thereafter 
become  a  fugitive  from  the  justice  of  that 
state.  If  the  authorities  of  Wisconsin 
were  bound  by  the  date  named  in  the  requi- 
sition papers,  which  we  do  not  concede  (1 
Pomeroj's  Archbold,  Crim.  Pr.  &.  PI.  3fi3), 
still  the  record  presents  no  such  case  as  is 
contended  for  by  the  accused.  It  was  in- 
cumbent upon  him,  by  competent  proof,  to 
rebut  the  presumption  arising  on  the  fac* 
jf  the  extradition  warrant  and  requisition 
papers  that  he  was  a  fugitive  from  justice 
for  a  crime  committed  in  Wisconsin  on  Sep- 
tember 30tn,  1005.  As  already  stated,  no 
bill  of  exceptions  embracing  tin  evidence  . 
was  taken  and  we  cannot,  therefore,  aay 
that   the   proofs   eatabliabed   the   fact   that 
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the  accused  wme  not  a  fugitive  as  charged, 
as  stated  in  the  warrant  of  arrest. 

It  is  argued,  however,  that  the  affidavits 
accompanying  the  petition  for  habeas  cor- 
pus show  that  the  accused  was  not  in  Wis- 
consin when  the  crime  in  question  was 
alleged  to  have  been  committed.  The  rec- 
ord does  not  justify  us  in  assuming  that 
those  affidavits  were  in  fact  offered  as  evi- 
dence, or  were  used  with  the  consent  of  the 
state  as  evidence,  or  were  treated  as  evi- 
dence by  the  supreme  court  of  Illinois.  It 
is  true  that  the  counsel  for  the  sheriff  uses 
some  language  in  his  brief  which  is  con- 
strued as  admitting  that  the  affidavits  were 
used,  without  objection,  as  evidence.  But 
such  an  apparent  admission  cannot  control 
or  affect  our  decision;  for  whether  the  su- 
preme court  of  Illinois  erred  in  its  final 
judgment  must  be  determined  by  the  record 
before    us. 

But  if  it  be  assumed  that  the  a(1ida\its 
were  accepted  in  the  court  below  as  evi- 
dence, the  result  must  still  be  the  same ;  for 
the  affidavits  do  not  satisfactorily  establish 
the  fact  that  the  accused  was  absent  from 
Wisconsin  when  the  alleged  crime  in  ques- 
tion was  committed.  The  charge,  as  set 
forth  in  the  requisition  papers,  was  that 
[lll]he  committed  the  crime  of  larceny  *from 
the  person  of  Hansen  on  the  30th  day  of 
September,  1905, — no  particular  hour  of 
that  day  being  mentioned, — while  the  affi- 
davits import  nothing  more  than  that  Mc- 
Nichols  was  at  Chicago  at  1  o'clock  and 
during  the  whole  of  the  afternoon  of  that 
day.  The  affidavits  give  no  account  of  the 
wherabouts  of  McNichols  during  the  fore- 
noon of  the  day  specified  in  the  papers  ac- 
companying the  requisition  by  the  govern- 
or of  Wisconsin.  We  know,  because  every- 
one knows,  without  the  testimony  of  wit- 
nesses, that  Kenosha,  the  place  of  the  al- 
leged crime,  is  only  a  short  distance — with- 
in not  more  than  one  hour  and  a  half's 
travel,  by  rail — from  Chicago.  It  was  en- 
tirely possible  for  the  accused  to  have 
passed  the  whole  or  a  larger  part  of  the 
forenoon  of  September  30th  in  that  city, 
and  yet  have  been  in  Chicago  at  1  o'clock 
and  during  the  whole  afternoon  of  the  same 
day.  So  that  the  affidavits  relied  on  by  no 
means  prove  the  absence  of  the  accused 
from  Wisconsin  during  the  whole  of  the 
30th  day  of  September. 

Here,  it  is  suggested  that  the  crime,  if 
conunitted  at  all,  was  committed  at  i 
o'clock  of  September  30th,  while  the  affida- 
vits show  that  McNichols  was  at  Chicago 
at  1  o'clock  and  during  the  entire  after- 
noon of  that  day.  So  far  m  the  record 
1S« 


discloses  this  suggestion  finds  no  support 
in  anything  said  or  done  at  the  hearing  bj 
those  who  opposed  the  discharge  of  the  ac- 
cused. The  requisition  papers  do  not  stata 
that  the  alleged  crime  was  comnfitted  at  2 
o'clock  or  at  any  other  specified  hour  of 
the  day  named.  The  whole  foundation  for 
the  suggestion  was  an  allegation  in  the  pe- 
tition for  the  writ,  in  this  case,  to  the  ef- 
fect that  the  accused  had  heard  Thomas 
Hansen  testify  in  another  habeas  corpus 
proceeding  that  the  crime  was  committed  at 
2  o'clock  on  the  day  named.  But  the  rec- 
ord does  not  show  that  Hansen  or  any  other 
person  so  testified  in  the  present  case.  In- 
deed, it  does  not  appear  that  anyone  tes- 
tified orally  before  the  court, — not  even 
McNichols.  Upon  the  record  before  us  it 
must  be  taken  that  McNichols  was  charged 
with  committing  the  crime  in  question  on 
the  30th  day  of  September,  and  that  he 
could  have  been  at  'Kenosha  during  the  fore-[l  1 
noon  of  that  day,  although  he  may  have 
been,  as  stated  in  the  affidavits,  in  Chicago 
during  the  whole  of  the  afternoon  of  the 
same  day.  So  that  the  accused  entirely 
failed  to  overcome  the  prima  facie  case 
made  by  the  official  documents  before  the 
court  of  his  having  become  a  fugitive  from 
the  justice  of  Wisconsin,  after  committing 
a  crime  against  its  laws  on  the  30th  day  of 
September,  1906. 

When  a  person  is  held  in  custody  as  a 
fugitive  from  justice  under  an  extradition 
warrant,  in  proper  form,  and  showing  upon 
its  face  all  that  is  required  by  law  to  be 
shown  as  "a  prerequisite  to  its  being  issued, 
he  should  not  be  discharged  from  custody 
unless  it  is  made  clearly  and  satisfactorily 
to  appear  that  he  is  not  a  fugitive  from  jus- 
tice within  the  meaning  of  the  Constitution 
and  laws  of  the  United  States.  We  may  re- 
peat the  thought  expressed  in  Appleyard'a 
Case,  above  cited,  that  a  faithful,  vigorous 
enforcement  of  the  constitutional  and  stat- 
utory provisions  relating  to  fugitives  from 
justice  is  vital  to  the  harmony  and  welfare 
of  the  states,  and  that  "while  a  state  shouM 
take  care,  within  the  limits  of  the  law,  that 
the  rights  of  its  people  are  protected 
against  illegal  action,  the  judicial  authori- 
ties of  the  Union  should  equally  take  care 
that  the  provisions  of  the  Constitution  be 
not  so  narrowly  interpreted  as  to  enable 
offenders  against  the  laws  of  a  state  to  find 
a  permanent  asylum  in  the  territory  of 
another  state." 

No  error  appearing  in  the  record,  the 
judgment  of  the  Supreme  Court  of  Illinoia 
must  be  affirmed. 

It  is  so  ordered. 

ao7  V.  & 
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[lit]       VAMES  E.  KENT,  Plff.  in  Err., 

PEOPLE  OF  PORTO  RICK). 

(See  8.  C  Reporter's  ed.  113-120.) 

Error  to  Porto  Rico  sapreme  court  — 
friTolousness  of   Federal   question. 

1.  The  Federal  question  presented  by  the 
oontention  that  the  changes  made  by  the 
Porto  Rico  legislature  in  the  boundaries 
of  judicial  districts  and  in  the  number  of 
judges  deprived  the  courts  affected  of  their 
falidity  under  the  act  of  April  12,  1900 
(31  SUt.  at  L.  85,  chap.  191),  S  33,  legal- 
izing existing  tribunals,  must  be  deemed  too 
frivolous  to  sustain  a  writ  of  error  to  the 
supreme  court  of  Porto  Rico  under  f  36  of 
that  act,  when  the  whole  of  f  33  is  con- 
sidered together  with  the  context  of  the  act, 
and  especially  with  f  15,  giving  the  local 
legislature  the  power  of  amendment,  altera- 
tion, modification,  or  repeal. 

Error  to  Porto  Rico  supreme  court  — 
Federal  question. 

2.  Errors  assigned  with  respect  to  the  ac- 
tion of  the  trial  court  with  reference  to  an 
alleged  confession  of  guilt  furnish  no  basis 
for  the  exercise  by  the  Supreme  Court  of 
the  United  States  of  its  appellate  jurisdic- 
tion over  the  Porto  Rican  supreme  court, 
under  the  act  of  April  12,  1000,  f  35, 
where  the  record  does  not  show  even  the 
semblance  of  the  assertion  or  denial  of  a 
right  under  the  Federal  Constitution. 

[No.  31.] 

Argued  and  submitted  October  30,  31,  1907. 
Decided  November  18,  1907. 

IN  ERROR  to  the  Supreme  Court  of  Porto 
Rico  to  review  a  judgment  affirming  a 
oon\iction  of  embezzlement  in  the  District 
Court  for  the  Judicial  District  of  San  Juan. 
Dismissed  for  want  of  jurisdiction. 
Thu  facts  are  stated  in  the  opinion. 

Mr  N.  B.  K.  PettinglU  argued  the  cause, 
and,  with  Messrs.  Nemesio  Perez  Moris  and 
Harry  B.  Leake,  filed  a  brief  for  ^aintiff  in 
error. 

Mr.  Frank  FeulUe  submitted  the  cause 
for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opin- 
ion of  the  court: 

Whether  the  supreme  court  of  Porto  Rico 
erred  in  affirming  the  conviction  and  sen- 
tence of  the  plaintiff  in  error  of  a  crime  held 
to  constitute  embezzlement  is  the  question 
presented  by  this  record.  Twenty-seven  er- 
|lU]rors  are  assigned.  At  the  threshold  *  we  are 
concerned  with  our  right  to  consider  them. 
»  *■  '■  ..-     ■ 

Note. — On  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  Porto  Rican 
courts — see  note  to  Garrozi  ▼.  Dastas,  01 
L.  ed.  U.  S.  369. 
SJ  Ii.  ed. 


Our  jurisdiction  arises  from  the  35th  sec- 
tion of  the  act  of  April  12,  1900  (31  SUt. 
at  L.  85,  chap.  191).  For  the  purposes  of 
this  case  it  suffices  to  say  that  by  the  sec- 
tion in  question  our  power  to  review  extends, 
first,  to  "the  same  eases  as  from  the  supreme 
courts  of  the  territories  of  the  United 
States;"  and,  second,  to  "all  cases  where  the 
Constitution  of  the  United  States,  or  a 
treaty  thereof,  or  an  act  of  Congress  is 
brought  in  question  and  the  right  claimed 
thereunder  is  denied.'*  As  we  have  no  au- 
thority to  review  the  action  of  the  supreme 
court  of  a  territory  of  the  United  States  in 
a  criminal  case  like  this  (Amado  v.  United 
SUtes,  195  U.  S.  175,  49  L.  ed.  14G,  25 
Sup.  Ct.  Rep.  13),  the  first  of  the  above 
clauses  may  be  put  out  of  view.  A  few  only 
of  the  errors  assigned  are  relied  upon  at 
bar  as  presenting  Federal  questions  within 
the  scope  of  the  second  clause,  yet  it  is  urged 
that  all  the  assigned  errors  are  open.  This 
rests  upon  the  proposition  that,  in  a  case 
coming  from  Porto  Rico,  where  jurisdiction 
arises  from  the  presence  of  a  Federal  ques- 
tion, the  duty  devolves  of  passing  upon  all 
the  errors  relied  upon,  irrespective  of  their 
Federal  character.  Passing  for  the  moment 
a  consideration  of  the  deduction  involved 
in  the  proposition,  we  come  to  consider  the 
premise,  that  is,  the  alleged  existence  of 
Federal  contentions  embraced  by  the  second 
clause  of  $  35.  We  do  this  because,  if  it 
be  that  there  are  no  such  questions,  it  will 
become  unnecessary  further  to  notice  the  ar- 
gument. In  determining  whether  the  as- 
signments of  error  present  Federal  questions 
it  is  to  be  borne  in  mind  that  the  mere  fact 
that  some  of  the  assignments  relied  on  as- 
sert Federal  rights  is  not  determinative, 
since,  even  although  the  assignments  for- 
mally involve  such  rights,  we  are  neverthe- 
less without  jurisdiction  "where  it  indubita- 
bly appears  that  the  Federal  right  asserted 
is  frivolous;  that  is,  without  color  of  merit.** 
American  R.  Co.  v.  Castro,  204  U.  S.  453, 
51  L.  ed.  564,  27  Sup.  Ct.  Rep.  466. 

The  first  error  assigned  alleged  to  embody 
a  Federal  right  is  that  the  trial  below  was 
absolutely  void  because  the  district  court 
in  which  the  information  was  filed  and  trial 
had  was  not  *a  legal  tribunal  within  the  in-[  11 5] 
tendment  of  the  act  of  Congress  of  April  12, 
1900,  the' organic  act  of  Porto  Rico.  To 
test  the  merit  of  the  contention  it  is  neces- 
sary to  briefly  state  the  organization  of  the 
judicial  system  of  Porto  Rico  under  the 
American  domination  and  the  legislation  of 
Congress  relating  to  the  same.  By  an  order 
promulgated  during  the  control  of  Porto 
Rico  by  the  military  authorities  the  judi- 
cial system  was  made  to  consist,  generally 
speaking,  of  district  courts  composed  of 
three  judges,  and  of  a  supreme  court.    By 
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f  83  of  the  act  of  Congress  aboTe  referred  to, 
it  was,  in  part,  provided: 

'That  the  judicial  power  shall  be  vested 
in  the  courts  and  tribunals  of  Porto  Rico  as 
already  established  and  now  in  operation, 
including  municipal  courts,  under  and  by 
virtue  of  general  orders,  numbered  one  hun- 
dred and  eighteen,  as  promulgated  by  Brig- 
adier General  Davis,  United  States  Volun- 
teers, August  sixteenth,  eighteen  hundred 
and  ninety-nine,  and  including  also  the  po- 
lice courts,  established  by  general  orders 
numbered  one  hundred  and  ninety-five,  pro- 
mulgated November  twenty-ninth,  eighteen 
hundred  and  ninety-nine,  by  Brigadier  Gen- 
eral Davis,  United  States  Volunteers,  and 
the  laws  and  ordinances  of  Porto  Rico  and 
the  municipalities  thereof  in  force,  so  far 
as  the  same  are  not  in  conflict  herewith,  all 
which  courts  and  tribunals  are  hereby  con- 
tinued/' 

In  March,  1004,  a  law  was  enacted  by  the 
legislature  of  Porto  Rico,  modifying  the  ju- 
dicial system  as  established  by  the  military 
orders  referred  to  in  the  act  of  Congress. 
For  the  purposes  of  the  contention  now  un- 
der consideration  it  suffices  to  say  that  by 
this  local  law  the  boundaries  of  the  judicial 
districts  were  changed,  caused  by  the  cre- 
ation of  additional  districts,  and  it  was  pro- 
vided that  such  courts,  instead  of  being  com- 
posed of  three,  should  consist  of  one,  judge 
in  each  district.  The  argument  is  that  this 
local  law,  in  so  far  as  it  changed  the  dis- 
trict courts,  and  especially  in  so  far  as  it 
provided  for  one  instead  of  three  judges  to 
preside  over  each  court,  was  void,  because 
in  conflict  with  the  provision  of  the  33d  sec- 
[110]tion  of  the  *act  of  Congress.  The  contention 
amounts  to  this :  that  there  were  no  district 
courts  in  Porto  Rico  from  the  time  of  the 
going  into  effect  of  the  Porto  Rican  act,  in 
1004,  up  to  the  present  time.  Whilst  the 
proposition  presents  a  formal  Federal  ques- 
tion, we  think  it  is  clear  that  it  is  so  friv- 
olous as  to  bring  it  within  the  rule  an- 
nounced in  American  R.  Co.  v.  Castro,  supra. 
We  say  this  because  we  think  that  no  other 
conclusion  is  reasonably  possible  from  a  con- 
sideration of  the  whole  of  f  33  of  the  act  of 
Congress  and  the  context  of  that  act,  par- 
ticularly f  15  thereof,  both  of  which  are  re- 
produced in  the  margin.f 


We  do  not  deem  it  necessary  to  analyae 
the  text  of  the  act  *of  Congress  to  point  out[l 
the  inevitable  reauU  just  stated,  since  the 
obvious  meaning  of  tne  act  is  established  by 
a  decision  heretofore  rendered.  Dones  v. 
Urrutia,  202  U.  S.  6l4,  M)  L.  ed.  1172,  26 
Sup.  Ct.  Rep.  767.  In  that  ease  Dones,  who 
had  been  convicted  and  senieneed  to  death 
for  murder,  unsuccessfully  sought  release 
by  habeas  corpus  at  the  hands  of  the  su- 
preme court  of  Porto  Rico  upon  the  identical 
ground  presented  in  the  assignment  of  error 
which  we  are  considering,  and  upon  an  ad- 
ditional ground  relating  to  an  alleged  per- 
sonal disqualification  of  the  judge  who  pre- 
sided at  his  trial.  On  appeal  to  this  court 
the  questions  raised  were  fully  argued  in 
printed  briefs,  but  were  deemed  to  be  of 
such  a  frivolous  character  as  not  to  require 
an  opinion,  and  were  hence  disposed  per  cu- 
riam, referring  to  the  provisions  of  the  stat- 
ute and  pertinent  authorities.  True  it  is 
that  in  the  Dones  Case,  in  conformity  to  the 
practice  in  cases  of  habeas  corpus,  the  for- 
mal order  was  to  affirm,  but  this  would  not 
justify  us  in  assuming  jurisdiction  on  this 
record  when  the  necessary  result  of  the  ac- 
tion of  the  court  in  the  Dones  Case  is  to  es- 
tablish the  frivolous  nature  of  the  conten- 
tion here  relied  upon  as  the  basis  of  juris- 
diction. Equitable  Life  Assur.  Soc  t. 
Brown,  187  U.  S.  308,  311,  314,  47  L.  ed« 
190,  192,  193,  23  Sup.  Ct.  Rep.  123. 

The  second  of  the  asserted  Federal  ques- 
tions relates  to  the  action  of  the  courts  be- 
low in  respect  to  a  certain  letter  claimed  to 
constitute  a  confession  of  guilt  and  written 
by  the  accused  to  a  private  person  beforoi 
this  prosecution  was  commenced.  It  is  in- 
sisted that  by  the  actions  of  the  trial  court 
on  the  subject  the  plaintiff  in  error  was  de- 
prived of  rights  guaranteed  by  the  5tb 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  Conceding,  arguendo,  the  appli- 
cability of  the  constitutional  provision 
lied  upon  to  the  subject  and  that  it 
operative  in  the  island  of  Porto  Rico, 
think  the  record  demonstrates  that  the  claim 
here  made  was  not  raised  below,  is  a  mero 
afterthought,  and  is  established  by  the  ree- 
ord  to  be  without  color  of  merit. 

When  the  document  was  offered  in  erl- 
dence  the  record  recites  that  "the  defendant 


tSec.  15.  That  the  legislative  authority 
hereinafter  provided  shall  have  power  by 
due  enactment  to  amend,  alter,  modify,  or 
repeal  any  law  or  ordinance,  civil  or  crim- 
inal, continued  in  force  by  this  act,  as  it 
may  from  time  to  time  see  fit. 

Sec.  33.  That  the  judicial  power  shall 
be  vested  in  the  courts  and  tribunals  of 
Porto  Rico  as  already  established  and  now 
in  operation,  including  municipal  courts, 
under  and  by  virtue  of  general  orders  num- 
bered one  hundred  and  eighteen,  as  pro- 
muIffMted  by  Brigadier  General  Davis,  Unit- 


ed States  Volunteers,  August  sixteenth, 
eighteen  hundred  and  ninety-nine,  and  in- 
cluding also  tlie  police  courts  established 
by  general  orders  numbered  one  hundred 
and  ninety-five,  promulgated  November 
twenty-ninth,  eighteen  hundred  and  ninety- 
nine,  by  Brigadier  General  Davis,  United 
States  Volunteers,  and  the  laws  and  ordi- 
nances of  Porto  Rico  and  the  municipalities 
thereof  in  force,  so  far  as  the  same  are  not 
in  conflict  herewith,  all  which  courts  and 
tribunals  are  hereby  continued.  The  juris- 
diction of  said  courts  and  the  form  of  pro- 
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objected  on  the  ground  that  its  competency 
[lll]*]utd  not  heen  established  in  accordance  with 
the  custom  in  law,  inasmuch  as  it  had  not 
been  shown  to  have  been  free  and  voluntary 
and  given  without  promise  of  reward  or 
without  promise  of  freedom  from  prosecu- 
tion." 

It  is  next  stated  that  "the  accused  re- 
quested that  the  jury  withdraw  while  the 
question  of  the  competency  of  the  evidence 
should  he  decided  hy  the  court."     The  re- 
quest was  acceded  to  and  evidence  was  in- 
troduced on  the  subject  of  the  voluntary 
aature  of  the  alleged  confession.    The  court 
decided  to  admit  the  document  and  overruled 
^an  extensive  oral  aigument,  requesting  the 
court  to  reconsider  its  decision  to  admit  the 
document  in  evidence."    After  such  admis- 
sion in  evidence  it  is  stated  merely  that  "the 
defendant  duly  excepted  to  the  admission." 
Again,  after  the  close  of  all  the  evidence, 
the  record  recites: 

"Counsel  for  the  defense  asked  that  that 
part  of  the  record  in  which  appeared  the  tes- 
timony of  the  witnesses  Dlx,  Kent,  and  Dex- 
ter concerning  the  so-called  confession  wliich 
the  fiscal  had  offered  in  evidence  he  tran- 
scribed by  the  stenographer  and  given  to  the 
jury  so  that  the  jury  might  have  full  knowl- 
edge of  all  of  the  circumstances  connected 
with  the  so-called  confession,  which  motion 
was  denied  by  the  court,  in  accordance  with 
the  law  and  especially  f  274  of  the  Code  of 
Criminal  Procedure,  and  the  accused  duly 
excepted. 

"Whereupon,  the  defendant  moved  through 
bis  attomejTs,  that  Messrs.  Dexter  and  Kent 
be  allowed  to  testify  as  to  the  circumstances 
lurrounding  the  alleged  confession  before 
the  jury,  which  motion  was  granted  by  the 
court,  and  the  witnesses  testified." 

Further,  after  thus,  at  the  request  of  the 
eounsel  for  the  accused,  allowing  testimony 
as  to  the  voluntary  nature  of  the  confession 
to  go  to  the  jury,  the  court,  in  instructing 
them,  after  calling  their  attention  to  the 
proceedings  had  at  the  trial  in  respect  to 
the  circumstances  surrounding  the  making 
of  the  confession  which  had  been  given  be- 
fore the  jury,  submitted  the  matter  to  the 
jory  and  no  exception  was  noted.  That  this 
[ililaction  *of  the  court  was  proper,  if  there  way 


conflict  of  testimony,  is  not  open  to  con- 
troversy. Wilson  V.  United  SUtes,  162  U. 
S.  613,  40  L.  ed.  1090,  16  Sup.  Ct.  Rep. 
805. 

Nor  does  the  record  disclose  that  the  er- 
rors assigned  in  the  supreme  court  of  Porto 
Rico  involved  any  contention  that  rights 
under  the  Constitution  of  the  United  States 
had  been  denied.  The  supreme  court,  in  ap- 
proaching the  consideration  of  an  assigned 
error  which  complained  of  the  action  of  the 
trial  court  in  admitting  the  confession  in 
evidence,  made  an  elaborate  statement  of 
what  it  deemed  to  be  the  rules  applicable 
to  the  admissibility  of  confessions,  and  in  so 
doing  referred  to  the  6th  Amendment  and 
to  a  multitude  of  cases  in  this  and  other 
courts  concerning  the  principle  to  be  applied 
in  determining  such  admissibility.  It  is  a 
matter  of  no  concern,  however,  in  ascer- 
taining whether  rights  under  the  Federal 
Constitution  were  asserted  and  denied,  to 
consider  the  accuracy  of  all  the  statements 
made  by  the  appellate  court  in  its  elaborate 
review  of  the  subject,  since  the  conclusion 
which  it  reached  was  that,  as  a  general  prin- 
ciple of  law,  confessions,  in  order  to  be  ad- 
missible, "must  have  been  made  without  com- 
pulsion or  undue  promise  or  inducement,  and 
be  entirely  voluntary."  Besides,  the  ulti- 
mate and  decisive  ruling  of  the  supreme 
court  of  Porto  Rico  was  that  the  trial  court 
had  not  erred  in  acceding  to  the  request  of 
the  accused  in  allowing  the  evidence  con- 
cerning the  voluntary  nature  of  the  con- 
fession to  be  heard  by  the  jury,  and  leav- 
ing that  subject  to  its  determination.  True 
it  is  that  the  opinion  indicates  that  the 
court  deemed  that  the  proof  as  to  the  vol- 
untary nature  of  the  confession  was  of  such 
a  preponderating  character  that  the  court 
would  have  been  authorized  in  not  submit- 
ting it  to  the  jury.  But  the  correctness  of 
that  conclusion  is  not  a  matter  of  concern  in 
view  of  the  fact  that  the  question  of  the 
voluntary  nature  of  the  confession  was  sub- 
mitted to  the  jury  at  the  request  of  the  ac- 
cused. As  from  no  possible  view  of  the  ac- 
tion of  the  courts  below  concerning  the  con- 
fession can  we  discover  even  the  semblance 
of  the  assertion  or  denial  of  a  right  under 
the  Constitution,  it  follows  *tliat  the  errors[lSO] 


oedure  in  them,  and  the  various  officials  and 
•Uaoh49  thereof,  respectively,  shall  be  the 
same  as  defined  and  prescribed  in  and  by 
said  laws  and  ordinances,  and  said  f^eneral 
orders  numbered  one  hundred  and  eighteen 
and  one  hundred  and  ninety-five,  until  oth- 
erwise provided  by  law:  Provided,  how- 
ever, that  the  chief  justice  and  associate 
justices  of  the  supreme  court  and  the  mar- 
shal thereof  shall  be  appointed  by  the  Pres- 
ident, by  and  with  the  sdvice  and  consent  of 
the  Senate,  and  the  judges  of  the  district 
courts  shall  be  appointed  by  the  governor, 
S9  Id.  ed. 


by  and  with  the  advice  and  consent  of  the 
executive  council,  and  all  other  officials  and 
cttach68  of  all  the  other  courts  shall  be 
chosen  as  may  be  directed  by  the  legisla- 
tive assembly,  which  shall  have  authority 
to  legislate  from  time  to  time  as  it  may  see 
fit  with  respect  to  said  courts,  and  any 
others  they  may  deem  it  advisable  to  es- 
tablish, their  organization,  the  number  of 
judges  and  officials  and  attaches  for  each, 
their  jurisdiction,  their  procedure,  and  all 
other  matters  affecting  them. 
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assigned  on  that  ffiibjoct  fiirnisli   no  basis 
for  the  exercise  of  our  jurisdiction. 

As  the  matters  \vhich  we  liave  considered 
dispos?  of  all  the  allop^rd  Federal  questions 
asserted  to  come  within  the  second  clause  of 
f  35  of  the  act  of  April  12.  1900,  the  con- 
clusion follows  that  we  are  without  jurisdic- 
tion, and  the  writ  of  error  is  therefore  dis* 
missed  for  want  of  jurisdiction. 


WILLIAM  F.  D.  TAYIX)R,  Petitioner, 

V. 

UNITED  STATES.     (No.  238.) 


UNITED  STATES,  PllT.  in  Err., 

V. 

NEIL  MACDONALD.     (No.  404.) 

(See  S.  C.  Reporter's  ed.  120-127.) 

Aliens  —  wrongfully    permitting:    land- 
ing. 

1.  The  ordinary  case  of  a  sailor  descrt- 
Injr  while  on  s>liore  leave  is  not  comprehentl- 
cd  hy  the  provisions  of  the  immigration  act 
of  March  3,  11103  (32  Stat,  at  L.  1213, 
1217,  chap.  1012),  $  18,  making  it  the  duty 
of  any  uHicer  in  charj^c  of  any  vessel  hrinijj- 
in«;  an  alien  to  the  I  nited  States  to  adopt 
precautions  to  prevent  the  landing  of  such 
nl it'll  at  any  time  or  place  other  than  that 
dosigfjatcd  by  the  immigration  olHcers,  and 
punishing  him  if  he  lands  or  permits  to 
land  any  alien  at  any  other  time  or  place, 
notwithstniKling  the  ominsion  from  this 
section  of  the  word  "immigrant"  which  had 
followed  the  word  "alien"  in  the  earlier 
acts. 

Krror  to  circuit  court  — criminal  case. 

2.  The  United  States  may  hring  error  un- 
der the  act  of  March  2,  1907  (34  Stat,  at 
L.  1140,  chap.  25(i4,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  200),  to  review  a  judgment 
of  a  Federal  circuit  court,  quashing  an  in- 
dictment for  violating  the  immigration  act 
of  March  3,  1903.  §  18,  by  wilfully  permit- 
ting an  alien  to  land  at  another  place  than 
that  designated  by  the  immigration  olficers, 
h<»eausc  the  indictment  disclased  that  the 
alien  in  que.sti<m  was  a  seaman. 

Aliens  —  wronf^fully   permitting   land- 
ins:. 

3.  The  fact  that  an  alien  seaman  desert- 
ing while  on  shore  leave  was  a  stowaway 
under  order  of  deportation  does  not  bring 
the  case  within  the  provisions  of  the  immi- 
gration act  of  March  3.  1903,  f  18,  making 
it  the  duty  of  any  officer  in  charge  of  any 
ves5-el  bringing  an  alien  to  the  United  States 
to  adopt  precautions  to  prevent  the  landing 
of  such  alien  at  any  time  or  place  otiier 
than  that  designated  by  the  immigration  of- 
ficers, and  punishing  him  if  he  lands  or  pcr- 

XoTF. — On  the  right  of  a  state  to  appeal 
in  a  eriinin;».l  ease — see  note  to  People  ex  rel. 
llodson  y.  Miner,  19  L.R.A.  342. 
ISO 
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mits  to  land  any  alien  at  any  other  time  or 
place. 

[No8.  238,  404.] 

Argued  October  24,  26,  1907.    Decided  No- 
vember 18,  1907. 

OX  \^TITT  of  Certiorari  to  the  T'nited 
States  Circuit  Court  of  Appeals  for  tlie 
Sjcond  Circuit  to  review  a  judgment  aflirm- 
ing  a  conviction  in  the  Circuit  Court  for 
the  Southern  District  of  New  York  of  wil- 
fully permitting  an  alien  to  land  at  an- 
other place  than  that  designated  by  the 
immigration  ofTicer.     Reversed.     Also 

IN  ERIJOR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  judgment  quash- 
ing an  indictment  for  permitting  an  alien 
to  land  at  a  place  other  than  that  designated 
by  the  immigration  officer.    Affirmed. 

See  same  case  below.  No.  238,  81  C.  0.  A. 
107,  152  Fed.  1. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Lucius  H.  Beers  and  William 
G.  Choate  argued  the  cause  and  filed  a 
brief  for  petitioner  in  No.  238: 

This  statute  is  a  penal  statute,  and  is 
therefore  to  be  strictly  construed. 

IT.  Hackfeld  &  Co.  v.  United  States,  197 
U.  S.  442.  450,  49  L.  ed.  826,  829,  25  Sup. 
Ct.  Rep.  450. 

The  rule  which  requires  a  strict  construc- 
tion of  a  penal  statute  requires  a  certain 
and  definite  construction  of  the  words  used 
in  their  plain  sense,  and  it  requires  the  same 
construction  as  to  all  persons  subject  to  its 
])rovi3ions.  Its  meaning  is  not  to  be 
strained  to  bring  any  person  within  its  effect 
whom  its  terms  do  not  obviously  cover. 

Bishop,  Statutory  Crimes,  )f  lOOe;  United 
States  V.  Wiltberger,  6  Wheat.  76,  95,  3  L. 
ed.  37,  42;  II.  Hackfeld  &  Co.  v.  United 
States,  supra;  United  States  v.  Sheldon,  2 
Wheat.  110.  4.  L.  ed.  199;  Sarlls  v.  United 
States,  152  U.  S.  570,  38  L.  ed.  650,  14  Sup. 
Ct.  Rep.  720. 

A  thing  may  be  within  the  letter  of  a 
statute,  yet  not  within  the  statute,  because 
not  within  its  spirit,  nor  within  the  inten- 
tion of  its  makers. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
rt.  Rep.  611. 

General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  op- 
pression, or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  leg- 
islature intended  exceptions  to  its  language 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should 
prevail  over  its  letter. 

I'nited  States  v.  Kirby,  7  Wall.  486,  19 
L.  ed.  280. 

S07  V.  8. 
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This  court  hat  frequently  resorted  to  the 
title  of  an  act  to  aid  in  conBtruing  a  doubt- 
ful provision. 

I'nited  States  v.  Fisher/ 2  Cranch,  358, 
386.  2  L.  ed.  304,  313;  United  States  v.  Pal- 
mer, 3  Wheat.  610,  631,  4  L.  ed.  471,  477; 
Myer  v.  Western  Car  Co.  102  U.  S.  1,  12, 
20  L.  ed.  59,  60;  Coosaw  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550,  563,  36  L.  ed.  537, 
542,  12  Sup.  Ct.  Rep.  689. 

One  of  the  leading  cases  on  immigration 
law  in  this  country  (Church  of  the  Holy 
Trinity  v.  United  States,  supra)  established 
the  precise  principle  on  the  basis  of  which 
the  petitioner  now  contends, — that  the  de- 
sertion of  a  bona  fide  seaman  is  not  within 
I  18,  because  it  is  not  within  its  spirit^  nor 
within  the  intention  of  its  makers. 

Tlie  words  of  statutes  arc  not  to  be  con- 
sidered only,  but  rather  the  intent  of  the 
matter  is  to  be  weighed;  for  many  times 
tliinprs  which  are  within  the  words  of  stat- 
utes are  not  within  the  purview  of  them, 
which  extends  no  further  than  the  intent  of 
the  makers,  which  is  the  principal  thing  to 
be  considered. 

19  Vin.  Alir.  p.  518. 

It  is  the  mo8t  natural  and  genuine  ex- 
position of  a  statute  to  construe  one  part  of 
the  statute  by  another  part  of  the  same  stat- 
ute, for  that  best  exprcsseth  the  meaning  of 
the  makers. 

Co.  Litt.  381  a,  b;  19  Vin.  Abr.  p.  526. 

Immigration  statutes  should  be  construed 
IS  a  whole,  and  not  by  selecting  particular 
wonls  or  sentences,  and  interpreting  them 
icmrding  to  their  strict  letter. 

United  States  ex  rel.  Anderson  v.  Burke, 
90  Fed.  895;  Moffitt  v.  United  States,  63  C. 
C.  A.  117,  128  Fed.  375;  23  Ops.  Attv.  Gen. 
621. 

The  use  of  the  word  "alien*'  throughout 
the  immigration  act  of  1903  indicates  that, 
fts  it  is  used  in  I  18,  it  is  not  intended  to 
include  bona  fide  seamen. 

Re  Buchsbaum,  141  Fed.  221 ;  Affirmed  in 
81  C.  C.  A.  454,  152  Fed.  340. 

An  examination  of  the  act  of  1903  will  al- 
ao  show  that  it  was  intended  to  be  a  codifi- 
cation of  the  immigration  laws  which  had 
previously  existed,  and  the  congressional 
liistory  of  the  act  shows  that  those  who 
framed  it  distinctly  asserted  this  to  be  its 
purpose. 

The  codification  of  statutes  differs  radical- 
ly from  the  amendment  of  statutes,  for  one 
is  a  collecting  while  the  other  is  a  changing. 
In  making  any  codification,  minor  changes 
of  phraseology  ordinarily  occur  in  the  inter- 
est of  brevity  and  consistency,  hut  a  codifica 
tion  ought  not  to  be  construed  as  a  radical 
change  from  previous  law  unless  the  intt»n- 
tion  to  make  the  change  clearly  appears. 

Taylor  v.  Delancy,  2  Cai.  Cas.  l&l ;  Good- 
(3  li.  ed. 


ell  y.  Jackson,  20  Johns.  722,  11  Am.  Dee. 
351 ;  United  States  v.  Dauphin,  20  Fed.  628. 

The  early  immigration  statutes  did  not 
apply  to  seamen. 

United  States  ▼.  Sandrey,  48  Fed.  550; 
United  States  v.  Burke,  and  Moffitt  ▼.  Unit- 
ed States,  supra. 

If  the  words  used  in  a  statute  leave  the 
mind  in  uncertainty  as  to  the  intention  of 
Congress,  then  it  is  proper  and  usual  for 
courts  to  look  at  the  congressional  history 
of  the  statute  to  see  what  intention  was  ex- 
pressed when  the  statute  was  being  framed 
and  discussed. 

The  Collector  v.  Richards  (Arthur  v.  Rich- 
ards) 23  Wall.  246,  258,  23  L.  ed.  95,  96; 
Blake  v.  National  City  Bank,  23  Wall.  307, 
316,  23  L.  ed.  119,  120;  Jennison  v.  Kirk,  98 
U.  S.  453,  25  L.  ed.  240;  The  Delaware,  161 
U.  S.  459,  472, 40  L.  ed.  771,  776,  16  Sup.  Ct. 
Rep.  516. 

It  has  been  the  uniform  practice  of  this 
court,  in  interpreting  the  ambiguous  ex- 
pressions of  a  statute,  to  examine  into  and 
give  weight  to  the  construction  actually  put 
upon  the  statutes  in  question  by  the  execu- 
tive department  and  officers  actually  en- 
forcing it. 

Edwards  v.  Darby,  12  Wheat.  206,  6  L. 
ed.  603;  United  SUtes  v.  Gilmore,  8  Wall. 
330,  19  L.  ed.  .396;  Smythe  v.  Fiske,  23  Wall. 
374,  382,  23  L.  ed.  47,  49;  United  SUtes  v. 
Moore,  95  U.  S.  760,  763,  24  L.  ed.  588,  589 ; 
Brown  v.  United  States,  113  U.  S.  568,  571, 
28  L.  ed.  1079,  1080,  5  Sup.  Ct.  Rep.  648; 
United  States  v.  Philbrick,  120  U.  S.  52,  59, 
30  L.  ed.  550,  561,  7  Sup.  Ct.  Rep.  413;  Unit- 
ed States  V.  Hill,  120  U.  S.  169,  183,  30  L. 
ed.  627,  632,  7  Sup.  Ct.  Rep.  510;  Schell  v. 
Fauch4,  1^8  U.  S.  562,  34  L.  ed.  1040,  11 
Sup.  Ct.  Rep.  376;  United  States  v.  Alabama 
Q.  S.  R.  Co.  142  U.  S.  615,  621,  35  L.  ed. 
1134,  1136,  12  Sup.  Ct.  Rep.  306. 

Assistant  Attorney  General  Coolcy  argued 
the  cause  and  filed  a  brief  for  the  United 
States : 

The  construction  of  f  18  of  the  act  of 
March  3,  1903,  asked  for  by  the  respondent, 
has  been  directly  upheld  and  not  only  by  the 
courts  below  in  this  case,  but  in  the  follow- 
ing similar  cases: 

United  SUtes  v.  Schuiz,  Sept.  23,  1904; 
United  SUtes  v.  Krech,  Feb.  3,  1905;  Unit- 
ed StaUs  V.  Cuppers,  May  11,  1906;  United 
SUtes  V.  Brandt,  May  15,  1906;  United 
States  V.  Frank  Waterhouse  Co.  Jan.  19, 
1007 ;  and  United  States  v.  Hill,  Sept.  18, 
1907  (Unreported). 

When  we  come  to  labor  done  entirely 
apart  from  the  ship,  an  alien  seaman  is  as 
much  within  the  prohibition  of  the  sUtute 
as  any  other  alien. 

Re  Moncan,  14  Fed.  47 ;  Re  Ah  Kee,  22 
Blatchf.  520,  22  Fed.  520. 

\\\ 
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The  office  of  all  the  judges  is  alwayi  to 
make  such  constniction  as  shall  suppress  the 
mischief  and  advance  the  remedy,  and  to 
suppress  subtile  inventions  and  evasions  for 
continuance  of  the  mischief,  and  pro  privato 
eammodo,  and  to  add  force  and  life  to  the 
cure  and  remedy,  according  to  the  true  intent 
of  the  makers  of  the  act,  pro  bono  publico, 

Heydon's  Case,  3  Ck>ke,  7a.  See  also  L<ev- 
ersee  v.  Reynolds,  13  Iowa,  310;  Torreyson 
V.  Board  of  Examiners,  7  Nev.  22. 

Even  if  the  title  of  the  act  he  deemed  in- 
eonsistent  with  our  construction,  the  title 
must  yield  to  the  plain  and  unambiguous 
language  of  the  text. 

United  States  v.  Palmer,  3  Wheat.  610, 
631,  4  L.  ed.  471,  477;  United  SUtes  v,  Fish- 
er, 2  Cranch,  358,  386,  2  L.  ed.  304^  313; 
United  States  v.  McCrory,  66  C.  G.  A.  373, 
119  Fed.  861;  Hadden  v.  The  Collector 
(Hadden  v.  Barney)  6  Wall.  107,  18  L.  ed. 
518;  The  New  York,  47  C.  C.  A.  232,  108 
Fed.  109;  United  States  v.  Briggs,  9  How. 
351,  13  L.  ed.  170;  United  States  v.  McArdle, 
2  Sawy.  367,  Fed.  Cas.  No.  15,653. 

The  interpretation  of  "landing"  as  mean- 
ing a  permanent  separation  from  the  ship  is 
justified,  both  on  principle  and  on  authority. 

Re  Moncan,  14  Fed.  44;  Re  Ah  Kee,  su- 
pra; Re  Jam,  101  Fed.  989. 

Assistant  Attorney  General  Cooley  argued 
the  cause,  and,  with  Attorney  General  Bona- 
parte, filed  a  brief  for  plaintiff  in  error  in 
No.  404: 

Where  a  person  indicted  for  any  offense 
Is  not  put  upon  his  trial  before  a  jury,  but 
the  case  is  disposed  of  by  a  decision  on  some 
preliminary  question,  there  has  been  no  jeop- 
ardy. 

Cooley,  Const.  Lim.  7th  ed.  467;  Vaux*s 
Case,  4  Coke,  44a;  State  v.  Nelson,  26 
Ind.  368 ;  White  t.  SUte,  49  Ala.  347 ;  Unit- 
ed States  V.  Perez,  9  Wheat.  579,  6  L.  ed. 
165;  Bishop,  Crim.  Law,  7th  ed.  f  1014; 
United  States  v.  Gibert,  2  Sumn.  39,  Fed. 
Cas.  No.  15,204.  See  also  People  y.  Webb, 
38  Cal.  477;  Coleman  v.  Tennessee,  97  U.  S. 
509,  24  L.  ed.  1118;  Ex  parte  Fenton,  77 
Cal.  183,  19  Pac.  267;  Re  McClaskey,  2  Okla. 
668,  37  Pac.  854;  Lovett  t.  SUte,  33  Fla. 
392,  14  So.  837. 

Mr.  Harrington  Putnam  argued  the 
cause,  and,  with  Messrs.  Rouse,  Grant,  & 
Grant,  filed  a  brief  for  defendant  in  error 
in  No.  404 : 

A  writ  of  error  does  not  lie  in  behalf  of 
the  United  States,  from  the  judgment  of  the 
circuit  court,  in  favor  of  the  defendant  in 
error. 

United  States  v.  Sanges,  144  U.  S.  310, 
86  L.  ed.  445,  12  Sup.  Ct.  Rep.  609. 

The  word  "alien"  cannot  be  interpreted  in 
its  unrestricted  sense. 


Church  of  the  Holy  Trinity  v.  United 
SUtes,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct.  Rep.  511;  Moffitt  v.  United  SUtes,  63  a 
C.  A.  117,  128  Fed.  376. 

In  Cunard  S.  S.  Co.  y.  Stranahan,  134  Fed. 
318,  it  was  sought  to  impose  a  fine  on  the 
shipowner  under  f  9  of  the  act  of  1903,  with 
respect  to  cerUin  stowaways.  Judge  Wal- 
lace, in  susUining  a  demurrer,  held  that  the 
section  is  intended  to  apply  only  to  a  case 
where  a  diseased  person  is  brought  in  by  the 
vessel  as  a  passenger,  or  volunUrily,  and  the 
word  "bring"  is  used  in  the  sense  of  import. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

The  first  of  these  cases  comes  up  on  cer- 
tiorari to  review  a  judgment  of  the  circuit 
court  of  appeals  for  the  second  circuit,  af- 
firming a  conviction  of  the  petitioner  un- 
der the  immigration  act  of  March  8,  1903, 
chap.  1012,  f  18,  32  SUt.  at  L.  1213,  1217.t 
That  section  makes  it  the  duty  of  any  officer 
in  charge  of  any  *  vessel  bringing  an  alien  to[lS 
the  United  SUtes  to  adopt  due  precautions 
to  prevent  the  landing  of  such  alien  at  any 
time  or  place  other  than  that  designated  by 
the  immigration  officers,  and  punishes  him 
if  he  lands  or  permiU  to  land  any  alien 
at  any  other  time  or  place.  The  indictment 
was  for  wilfully  permitting  an  alien  to  land 
at  another  place.  The  evidence  was  that 
the  defendant  was  master  of  the  Cunard 
Steamship  Slavonia,  that  the  alien  was  an 
Austrian  sailor  who  shipped  as  a  cook  at 
Fiume,  Hungary,  for  the  round  trip,  not  to 
be  paid  off  until  he  returned,  and  that  on 
the  evening  of  the  day  of  arrival  at  New 
York,  after  he  had  reported  his  work  fin- 
ished, he  went  ashore  intending  to  come 
back,  but  changed  his  mind.  He  did  not 
formally  ask  leave  to  go,  but  leave  habitu- 
ally was  given  and  no  additional  precau- 
tions were  Uken  when  leave  was  asked.    The 

tSec.  18.  That  it  shall  be  the  duty  of 
the  owners,  officers,  and  agenU  of  any  ves- 
sel bringing  an  alien  to  the  United  SUtes 
to  adopt  due  precautions  to  prevent  the 
landing  of  any  such  alien  from  such  vessel 
at  any  time  or  place  other  than  that  desig- 
nated by  the  immigration  officers,  and  any 
such  owner,  officer,  agent,  or  person  in 
charge  of  such  vessel,  who  shall  land  or 
permit  to  land,  any  alien  at  any  time  or 
place  other  than  that  designated  by  the  im- 
migration officers,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction, 
be  punished  by  a  fine  for  each  alien  so  per- 
mitted to  land  of  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars,  or  by 
imprisonment  for  a  term  not  exceeding  one 
year,  or  by  both  such  fine  and  imprison- 
ment, and  every  such  alien  so  landed  shall 
be  deemed  to  be  unlawfully  in  the  United 
SUtes  and  shall  be  deported,  as  provided 
by  Uw. 

1«7  V.  S. 
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Judire  was  requested  to  direct  a  verdict  for  of  "to  land,"  as  we  have,  the  necessary  re- 
the  defendant  and  to  instruct  the  jury  that,  suit  can  be  reached  only  by  saying  that  the 
if  the  sailor  intended  to  return  when  he  left  section  does  not  apply  to  sailors  carried  to 
the  ship,  they  must  acquit,  etc.;  but  he  an  American  port  with  a  bona  fide  intent 
left  it  to  the  jury  to  say  whether  the  de-  to  take  them  out  af^ain  when  the  ship  goes 
fendant  had  used  reasonable  precautions,  ad-  on,  when  not  only  there  was  no  ground  for 
Terting  to  the  fact  that  there  were  other  supposing  that  they  were  making  the  Toy- 
desertions,  and  emphasizing  the  failure  to  age  a  pretext  to  get  here,  desert,  and  get  in, 
enforce  a  rule  requiring  the  men  to  ask  but  there  is  no  evidence  that  they  were  do- 
leave  to  go  ashore.  Exceptions  were  taken,  ing  so  in  fact.  Whether  this  result  is 
but  the  circuit  court  of  appeals  sustained  reached  by  the  interpretation  of  the  words 
the  judgment,  as  we  have  said.  152  Fed.  1.  "bringing  an  alien  to  the  United  States," 
We  assume  for  purposes  of  decision  that  that  has  been  suggested,  or  on  the  ground 
one  who  makes  it  possible  for  an  alien  to  that  the  statute  cannot  have  intended  its 
land,  by  omitting  due  precautions  to  pre-  precautions  to  apply  to  the  ordinary  and 
vent  it,  permits  him  to  land  within  the  necessary  landing  of  seamen,  even  if  the 
meaning  of  the  penal  clause  in  f  18.  But  words  of  the  section  embrace  it,  as  in  Church 
we  are  of  opinion  that  the  section  does  not  of  the  Holy  Trinity  v.  United  States,  14S 
apply  to  the  ordinary  case  of  a  sailor  de-  U.  S.  467,  36  L.  ed.  226,  12  Sup.  Ct.  Rep. 
serting  while  on  shore  leave,  and  that  there-  511,  does  not  matter  for  this  case.  We 
fore  the  judgment  must  be  reversed.  We  think  it  superfluous  to  go  through  all  the 
are  led  to  this  opinion  by  what  seems  to  us  sections  of  the  act  for  confirmation  of  our 
the  literal  meaning  of  the  section  and  also  opinion.  *It  is  enough  to  say  that  we  feel[lSf] 
by  the  construction  that  would  be  almost  no  doubt  when  we  read  the  act  as  a  whole, 
necessary  if  the  literal  meaning  seemed  to  A  reason  for  the  construction  adopted  be- 
ns less  plain.  low  was  found  in  the  omission  of  the  word 
The  reasoning  is  not  long.  The  phrase  "immigrant"  which  had  followed  "alien"  in 
which  qualifies  the  whole  section  is,  "bring-  the  earlier  acts.  No  doubt  that  may  have 
ing  an  alien  to  the  United  States."  It  is  been  intended  to  widen  the  reach  of  the 
only  "such"  officers  of  "such"  vessels  that  statute,  but  we  see  no  reason  to  suppose  that 
are  punished.  "Bringing  to  the  United  the  omission  meant  to  do  more  than  to  avoid 
;il*]Stalcs.'*  taken  literally  and  nicely,  ♦means,  the  suggestion  that  no  one  was  within  the 
as  a  similar  phrase  in  f  8  plainly  means,  act  who  did  not  come  here  with  intont  to  re* 
transporting  with  intent  to  leave  in  the  main.  It  is  not  necessary  to  regard  the 
United  SUtes  and  for  the  sake  of  transport,  change  as  a  mere  abbreviation,  although  the 
—not  transporting  with  intent  to  carry  back,  title  of  the  statute  is  "An  Act  to  Regulato 
and  merely  as  incident  to  employment  on  the  the  Immigration  of  Aliens  into  the  United 
instrument  of  transport.    So  again,  literally.  States." 

the  lator  words  "to  land"  mean  to  go  ashore.  Upon  our  construction  of  the  statute  we 

To   avoid   certain   inconveniences   the   gov-  need  not  go  further  into  the  particular  cir- 

emment  and  the  courts  below  say  that  sail-  cumstances.    But  we  may  add  that  even  on 

ors  do   not   land   unless  they   permanently  a  different  reading  the  jury  was  permitted 

leave  the  ship.    But  the  single  word  is  used  to  establish  a  questionably   high  standard 

for  all  cases  and  must  mean  the  same  thing  of  conduct,  if  it  be  admitted,  as  it  was,  that 

for  all,   for  sailors  and  other  aliens.     It  ghore  leave  might  be  grantod.    No  practica- 

hardly  can  be  supposed  that  a  mastor  would  ble  method  of  preventing  sailors  from  occa- 

be  held  justified  under  this  section  for  al-  gionally  yielding  to  the  seductions  of  an  un- 

kming  a  leper  to  wander  through  the  streeU  ^^^    prolonged  stay  on  land  was  suggested       • 

of  New  York  on  the  ground  that,  as  he  ex-  ^^  ^^^^^  ^  ^^  ^^^ 

pected  the  passenger  to  return  and  his  ex-  j^  ^^^  ^^^„^  ^^  ^^^  ^.^^^.^^  .^^      ^^ 

pecUtions  had  been  'u^fiHed,  he  could  not  ^^.^^^  ^  ,^j,^^  ^^^  ^^.^.^^  .„  ^     j^^  ^^ 

be  said  to  h*ve  allowed  the  leper  to  huii  .^^^  g            ^^2  Fed.   1.  which  we 

The  words  must  be  taken  m  their  literal  ,         .                .,    :             ,          .    , 

sense.     "Landing  from  such  vessel"  Ukes  ^f^  ^\^^  ^"'*^;."°^'  !J"fu  ^.T      ,*"  *T 

place  and  is  complete  the  moment  the  ves-  fictment  which  disclosed  that  the  alien  al- 

sel  is  left  and  the  shore  reached.    But  it  is  ^^"^^  ^  ^''^  ^"^^'^  pennitted  unlawfully  to 

necessary  to  commerce,  as  all  admit,  that  1^°^   was  a  seaman.     The    United    SUtes 

tailors  should  go  ashore,  and  no  one  be-  *>"'*«»  »  ^"*  o'  error  under   the  act  of 

lieves  that  the  sUtuto  intended  altogether  March  2,  1907,  chap.  2564,  34  Stet.  at  L. 

to  prohibit  their  doing  so.    The  contrary  al-  1246,  U.  8.  Comp.  SUt.  Supp.  1907,  p.  209, 

ways  has  been  understood  of  the  earlier  acU,  <>»  tl»e  ground,  it  must  be  presumed,  that 

in  judicial  decisions  and  executive  practice,  the  judgment  was  based  upon  the  construe- 

If  we  reject  the  ambiguous  intorpreUtion  tion  of  the  sUtute.    There  are  other  tech- 

iS  li.  ed.  tM 
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ideal  questions  apparent  on  the  record,  but,  Georgia    Political    Code,    umler    which,    as 

if  they  are  open,  the  govemmept  very  prop-  constnicd  by   the  highest  state  court,  the 

erly  has  not  pressed  them,  but  has  confined  valuation  of  property  not  retunied  for  t^; 

..'',-..,      *^      . .         .  ,          ...      ...  ation,  made  bv  the  assessing  officer  without 

Itself  to  the  question  of  law  with  which  we  „^^.^  ^^  oppoVtunity  for  hiring,  concludes 

have  dealt.    There  is  an  allegation  in  the  m-  the  Uxpayer,  both  in  the  tax  proceeding* 

dictment  that  the  alien  was  a  stowaway  un-  and  in  tlie  courts,  unless  he  can  show  bad 

der  order  of  deportation,  and  there  is  a  sug-  faith,  even  where  he  may  have  withheld  ths 

gestion  that  this  raises  a  doubt  if  he  was  a  property     from     return     upon     reasonable 

bona  fide  seaman.     This  is  the  only  addi-  grounds,  ami  in  the  honest  belief  that  it 

tional  point  raised.  »  »^*  ^^»^^^ 

But  we  perceive  nothing  in  the  fact  that  ^^  g^  g^  •. 
an  alien  has  been  refused  leave  to  land  from  ' 
[l«7]a  British  ship  and  has  been   ordered  'to  be  ^^    g^  ^      ^  ^^^^^  22,  23,   1907.    De- 
deported,  to  make  it  impossible,  as  matter  ^.^^  November  18,  1907. 
of  Uw.  for  the  British  master  subsequently  ^^    g^  ^^     ^  ^^y^^  21,  22,   1907.     De- 
to  accept  him  as  a  sailor  on  the  high  seas  ^.^^  November  18,  1907. 
even  if  bound  for  an  American   port.     If 

faith  of  this  particular  transaction,  and  not  |  ^^^^  ^^  ^,^^  g^^^  ^,  ^            ^  /^^.^^ 
sunply  to  get  a  construction  of  the  act,  there  ^^^  ^^             ^^^^^   ^^  -^^   g^^ 
i«  no  need  to  rely  on  the  allegation  men.  ^^^^^    ^^    ^^^^^    ^^^^^^    .„    ^^^^  7^^^ 
tioned  alone.    Of  course  it  is  possible  for  a  ^       .       i„ju„,tive  relief' against  the   col- 
master   unlawfully  to  permit  an   alien   to  ,^^^.^„  ^^  ^^^.„  ^^^^     Reversed  and  re- 
land,  even  if  the  alien  is  a  sailor,  and  it  sanded  for  further  proceedings, 
was  alleged  that  the  master  did  so.    But  we  g^  ^^^^  ^^se  belmv  in  No.  89,  126  Ga. 
take  the  government  at  iU  word.  589,  54  s.  E.  52 ;   on  prior  writ  of  error. 
The   defendant   argues    that   the    United  124  Ga.  60G,  53  S.  E.  251.     No.  86,  126  Ga. 
States  cannot  be  allowed  a  writ  of  error  in  617,  64  S.  E.  64;  on  prior  writ  of  errtur, 
a  criminal  case  like  this.     We  do  not  per-  124  Ga.  630,  53  S.  E.  207. 
eeive  the  difTiculty.    No  doubt  of  the  power  The  facts  are  stated  in  the  opinion. 

of  Congress  is  intimated  in  United  States  v.  ,,    «   ^,   ^        .     ,           ,                 ,  xi. 

o             ^AA  11  o  01  ft  oA  T    ^A  AAfi   lo  c»«  ^^^'  ^'  ^^-  Cunniugliani,  Jr.,  argued  the 

Sanges,  144  U.  S.  310,  36  L.  ed.  445,  12  Sup.  .       -i.!.  •»*-            tr          n   /? 

r^    «        /»/xA      T«  i.1      ei.u    A         1        X  u  cause,  and,  with  Messrs.  Henry  C.  Cunning- 

^'  ^''^\u        :"  .  lont""'".       .   ,  r  I'am,  A.  R.  Lawton,  and  Alexander  C.  Kinl, 

any  bearing,  the  act  of  1907  is  directed  to  ^,^  ^  ^^.^^  ^^^    ,^j^^.^  .^  ^„^^  ^^^  ^^^^^j 

judgments  rendered  before  the  moment  of  ^^  q^^^^  Railway  Company: 

jeopardy    is    reached.     Kepner    v.    United  j^^  back- tax  assessmenU  issued  without 

SUtes,   195  U.  S.   100,  128,  49  L.  ed.  114,  j^e  process  of  law. 

124,  24  Sup.  Ct.  Rep.  797.    We  think  it  un-  jiovey  v.  Elliott,  167  U.  8.  414,  42  L.  ed. 

necessary  to  discuss  the  question  at  length.  220,  17  Sup.  Ct.  Rep.  841 ;   Cooley,  Const 

Judgment  in  No.  238  reversed.  Um,    518;    Chicago,    H.    &    Q.    R.    Co.    t. 

Judgment  in  No.  404  affirmed.  Chica^W),  166  U.  S.  235,  238,  41  L.  ed.  984, 

985,  17  Sup.  Ct.  Rep.  581;  Galpin  v.  Page, 

18    Wall.    350,    368,    21    L.    ed.    959.    963; 

Glidden  v.  Harrington,   189   U.  8.  258,  47 

CENTRAL      OF      GEORGIA      RAILWAY  L.  ed.  801,  23  Sup.  Ct.  Rep.  574. 

COMPANY,  Plff.  in  Err.,  Xhe    right   to   be    heard   extends   to   the 

^'  _    _             ..       _  assessment  of  taxes. 


WILLIAM  A.  WRIGHT,  Comptroller  Gen 
eral  of  Georgia,  and  John  W.  Nelma 
Sherifr  of  Fulton  County.     (No.  85.) 

GEORGIA  RAILROAD  &  BANKING  COM- 
PANY,  PUr.    in   Err., 

V. 

WILLIAM  A.  WRIGHT,  Comptroller  Gen- 
eral of  Georgia,  and  John  W.  Xelms, 
Sheriff  of  Fulton  County.     (No.  39.) 

(See  S.  C.  Reporter's  ed.  127-142.) 

Constitutional  law  — due  process  of 
law    in   tax    proceedings. 

Due   process   of   law   is   not   afforded   by 
the   system   of  taxation   prescribed   by   the 


Turpin  v.  Lemon,  187  U.  S.  51,  47  L.  ed. 
70,  23  Sup.  Ct.  Rep.  20;  Railroad  Tax 
Cases,  8  Sawy.  238,  13  Fed.  752;  1  Cooley, 
Taxn.  3d  ed.  026;  Hagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  709,  710,  28  L.  ed. 
672,  673.  4  Sup.  Ct  Rep.  663;  Davidson  t. 
New  Orleans.  96  U.  S.  105,  24  L.  ed.  620| 

Note. — On  due  process  of  law  in  tax  mat- 
ters— see  notes  to  Kuntz  v.  Sumption,  2  L.R. 
A.  656,  and  Read  v.  Dingess,  8  C.  C.  A.  398.' 

On  notice  and  hearing  required  to  consti- 
tute due  process  of  law — see  notes  to  Kuntz 
v.  Sumption,  2  L.R.A.  667;  Chauvin  v.  Vall- 
ton,  3  L.R.A.  194;  and  Ulnian  v.  Baltimore, 
11  L.R.A.  225. 
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Ceivtbal  or  Qboboia  R.  Co.  v.  Wbight. 


Gliddrn  v.  Harrington,  189  U.  S.  259,  47 
L  ed.  798,  23  Sup.  Ct.  Rep.  674;  Belling- 
ham  Bay  Sl  B.  C.  R.  Co.  v.  New  Whatcom, 
172  U.  S.  318,  43  L.  ed.  4G1,  19  Sup.  Ct.  Rep. 
205. 

Tlie  right  to  be  heard  applies  to  changes 
in  assessments  by  adding  omitted  property. 

Kuntz  V.  Sumption,  117  Ind.  1,  2  L.R.A. 
C55,  19  N.  E.  474;  Walsh  v.  State,  142 
Ind.  357,  33  L.R.A.  392,  41  N.  E.  C5; 
Clejrhorn  v.  Post^hvaite,  43  111.  431; 
Tolman  v.  Salomon,  191  111.  204,  60  N. 
E.  809;  Gray,  Limitation  of  Taxing  Pow- 
ers, f  1295,  p.  639,  27  Am.  &  Eng.  Enc. 
Law,  p.  705;  Meyers  v.  Shields,  61  Fed. 
713;  Redwood  County  v.  Winona  k  St.  P. 
Und  Co.  40  Minn.  512,  41  N.  W.  405,  42 
X.  W.  475,  Airirmcd  in  150  U.  S.  520,  40 
L.  ed.  247,  16  Sup.  Ct.  Rep.  83;  Ovcring  v. 
Foote,  65  X.  Y.  277 ;  Douglas  v.  Westchester 
County,  172  X.  Y.  309,  05  X.  E.  102;  State 
Revenue  Agent  v.  Tonella  (Adams  v.  Tonel- 
la)  70  Miss.  701,  22  L.R.A.  350,  14  So.  17; 
D*Antignac  v.  Augusta,  31  Ga.  715;  Moors 
V.  Street  Comrs.  134  Mass.  432;  Gibbons  v. 
Adam^on,  44  Kan.  203,  24  Pac.  51. 

A  back-tax  assessment  is  either  a  new 
JH'lgmont  or  an  amendment  to  an  old  judg 
inpnt.  In  either  event,  notice  is  necessary, 
acording  to  all  of  the  analogies  of  tlie  law; 
for,  after  final  judgment,  whether  by  a 
court  or  tax  assessor,  on  the  adjournment 
of  the  term,  the  party  is  discharge. 1 ;  the 
question  is  no  longer  sub  jiitHcc;  jurisdic- 
tion is  lost;  the  original  process  is  a  spent 
force;  and  a  new  process  and  opport;inity 
to  lie  heard  is  needed  to  support  an  amended 
or  a  new  judgment. 

Phillips  V.  Xegley,  117  U.  S.  078,  20  L.  ed. 
1016,  6  Sup.  Ct.  Rep.  901;  Broo^<s  v.  P.ur- 
lin-ton  &  S.  W.  R.  Co.  102  U.  S.  107,  20 
Led.  91. 

During  the  term  the  judgment  is  in  fieri, 
and  may  be  subject  to  change  without 
notiw. 

Rut  even  where  there  is  a  judgment  by 
<lefault,  the  court  cannot,  on  motion,  vacate 
the  judgment  at  a  subsequent  term,  allow 
tn  amendment  increasing  the  ad  damnum, 
and  enter  a  new  judgment  for  a  larger  sum. 

nadclyfTe  v.  Barton,  164  Mass.  167,  28 
N.  E.  148. 

And  a  statute  that  authorized  a  judg- 
ment to  be  set  aside  on  an  affidavit,  with- 
out notice,  was  held  to  be  unconstitutional 
for  want  of  due  process  of  law. 

Peerce  v.  Kitzmiller,  19  W.  Va.  564. 

And  in  Porter  v.  Orient  Ins.  Co.  72  Conn. 
519.  45  Atl.  7,  the  supreme  court  of  Con- 
necticut recognized  that,  under  some  of  the 
old  decisions  in  that  state,  changes  couhl 
be  made  in  a  judgment  without  notice,  but 
nhowed  that,  since  the  adoption  of  the  14tli 
S2  li.  ed. 


Amendment,  a  notice  was  necessary  in  order 
to  afford  due  process. 

Here  the  omission  of  the  amount  of 
taxes  was  not  a  clerical  error  which  could 
be  corrected  by  an  examination  of  the  rec- 
ord, but  an  error  of  substance,  the  correc- 
tion of  which  required  notice  to  the  op- 
posite party,  and  which  could  not  be  cor- 
rected on  motion. 

Bullard  v.  Sherwood,  85  N.  Y.  254. 

The  property  having  been  omitted,  not  by 
accident  or  fraud,  but  under  a  construction 
of  the  law,  the  remedy  of  the  state  was  by 
submission  to  arbitration,  and  not  by  a 
second  assessment. 

Moiieypenny*s  Estate,  181  Pa.  309,  87 
Atl.  589. 

The  constitutional  guaranty  of  due  proc- 
ess cannot  be  circumvented  by  mvincr  notice 
in  the  first  instance,  and  then  changing  the 
a**sessment  by  adding  property  without  no^ 
tice. 

Phillips  V.  New  BufTalo  Twp.  04  Mich. 
085.  31  N.  W.  582. 

This  court  has  recognized  repeatedly  the 
necessity  for  notice  and  opportunity  to  be 
heard  in  the  assessment  of  back  taxes. 

Winona  &  St.  P.  Land  Co.  v.  Minnesota, 
ir>0  r.  S.  520,  40  L.  ed,  247.  10  Sup.  Ct. 
Rep.  83 ;  Weyerhaue.<er  v.  Minnesota.  176 
U.  S.  550,  44  L.  ed.  583,  20  Sup.  Ct.  Rep. 
485:  CJallup  v.  Schmidt,  183  U.  S.  303,  46 
L.  ed.  212,  22  Sup.  Ct.  Rep.  102;  Bristol  v. 
Washington  County,  177  U.  S.  147,  44  L. 
ed.  707,  20  Sup.  Ct.  Rep.  5S5. 

Since  the  argument  in  the  court  below, 
this  court  has  rendered  a  <leeision  exactly 
in  point,  and  rules  that  the  statute  must 
provide  a  right  and  opportunity  to  be  heard 
in  order  to  support  back-tax  assessments. 

i^'ecnrity  Trust  &  S.  V.  Co.  v.  Lexington, 
203  U.  S.  323,  61  L.  ed.  204,  27  Sup.  Ct. 
Uep.  87. 

Mr.  John  C  Iliirt  argned  the  cause  and 
filed  a  brief  for  defend.ints  in  error: 

The  Cieorgia  law  aiFord.s  to  every  citizen, 
individual  or  corporaticm,  ample  facilities 
for  the  preservation  of  his  rights  as  against 
the  tax  gatherer,  always  provided  that  he 
makes  a  return  to  the  proper  ofliciT  of  the 
property  that  he  owns.  Jt  presuppr)«»es  that 
the  taxpay«*r  will  disclose  to  the  ollierr  all 
of  his  ta\able  property.  The  rciiuirement 
of  candor  in  disclosing  tlic  ownership  of 
property  is  really  at  tin*  foundation  of  our 
tax  system.  So  long  as  the  citizen  com- 
]ilii's  with  that  vcMjnirenient,  he  is  alforded 
every  opportunity  to  dispute  with  the  state 
the  question  of  the  value  of  his  property, 
and  the  anscnt  of  tax  to  be  levied  thereon. 
In  other  words,  ample  machinery  is  avail- 
a^de  to  the  citizen  who  makes  full  returns; 
deprivation  of  the  right  to  be  further  heard 
is  one  of  the  penalties  vi-iled  upon  the  de- 

1^^ 


Supuooi  Conn  ov  ths  Vnraa  Siates.                    Oor.  Tmt, 

fenlter.     Tha  coUeoting  officer  muat  ucer-  Amendment    to    the    Constitution    of    the 

tfttn  as  best  he  can  the  amount  of  property  United  States. 

to  be  taxed,  as  well  a*  its  value,  and  take  Winona  &  St.  P.  Land  Co.  v.  MinneBota, 

summarr  meaua  for  iU  collection.  15B  U.  B.  620,  40  L.  ed.  247,   19  Sup.  CL 

Georgia  R.  &  Bkg.  Co.  v.  Wright,  124 Ga.  Rep.   S3:   Weycrbaueser  v.   Minnesota,   170 

•17,  S3  S.  E.  251;   Cooley,  Taxn.  619-Q24;  U.  S.  650,  44  L.  ed.  683,  20  Sup.  Ct.  Rep. 

Custer  County  v.  Anderson,  16  C.  C.  A.  471,  48B;   Gallup  v.  Schmidt,   1S3  U.  S.  305,  4B 

29  U.   S.  App.   639,   68   Fed.   341;   Lott  v.  L.  ed.  212,  22  Sup.  Ct.  Rep.  162;  Bristol  r. 

Hubbard,  44  Ala,  563;  McMillan  v.  Carter.  Washington  County,   177   U.   S.   146,  44  L. 

Q  Mont.  216,  0  Fac.  000;  Ore&a  v.  Sherman.  ed.70T,  20  Sup.  Ct.  Rep.  665;  Oray,  Limita- 

61  Cal.  101 ;.  Pittsburgh,  C.  C.  A  St  L.  R.  tions   of   Taxing  Powers,    |    1296,   p.   639; 

Co.  T.  Backus,  164  V.  B.  426,  38  L.  ed.  1036,  Meyers  t.   Shields,   61   Fed.   713;    Redwood 

14  Sup.  Ct  Rep.   1114;  Hagar  v.  Reclama-  County   v.   Winona   i.   St.   P.   land   Co.   40 

tion  Dtst.  No.  108,  111  U.  S.  701,  28  L.  ed.  Minn.  612,   41   N.   W.   465,   42  N.  W.   476, 

569,  4   Sup.  Ct.   Rep.    683;    DuBignos   t.  Affimied  in  160  U.  S.  G26,  40  L.  ed.  247,  10 

Brunswick,  106  Oa.  317,  32  5.  E.  102.  Sup.  Ct.  Rep.  83;   Overing  v.  Foota,  68  N. 

The    14th   Amendment   engrafts   no   new  Y.    277;    State    Revenue   Agent  t.   Tonella 

principle    in   the  Constitution  relative    to  (Adams  r.  Tonella),  70  Miss.  701,  22  L.R. 

taxation.  A.  360,   14  So.   IT;  Moors  v.  Street  Comri. 

,  Qlidden  T.  Harrington,  ISO  V.  S.  2SG,  47  134  Mass.  432 ;  Gibbins  v.  Adamson,  44  Kaa. 

L.  ed.  798,  23  Sop.  Ct  Rep.  S74.  203,  24  Pac.  61;  IVAntignac  v.  Augusta,  SI 
Ga.  716. 

Messrs.  J<»epl,  R.   Lamar  Mid  Joseph  ,^,5,  ^5  ^^  ^  ,  ^^^^  ^^          .^  j^  ^^^ 

B.  Cammln,  argued  the  cause,  and,  w  th  ^.^^  ,„  ^^^  ^^^^^^  „(  the  itw;  for,  after 

Mr.  Al«   C.  Kmg^fll^  a  br.et  for  pU.n  .if  g^^j  j„d          t_  „^ti,er  by  a  court  or  a  ta. 

^rror  the  Georgia  Railroad  and  Banking  ^,^„'„,  «„„   t^,  adjournment  of  the  term, 

COTDpany:                         ,  ,     .    .  ,      ...          j  tbe  process  is  "a  spent  force,"  the  party  U 

The  right  to  be  heard  is  .ndefeasiWe,  and  ji^j,„    j  ,^^  attendance,  the  quistioi  la 

plaintiff  could  not  be  deprived  of  this  right,  ^^  ,             ^^                  ^^^   jurWlclion   ia 

under  the  term  of  a  penal^.  11^ 

Hovey  v.  Elliott,  187  U.  8.  414,  42  L.  ed.  i>vjii:„.  _    w.„i„    ht  n    a    am    on  t 

«?,',",  "i  "Al  °'''"°  '■  ^'^-  "  BuriinBlon  t  S  W.  E.  0..  IM  D.  B.  107, 

^'u       ,  .  .",i          -.  ,.          .      .^   „.  28  L.  ed.  PI ;  Griawoid  T.  Union  School  Dirt. 

The  plamt<9   csnnot  be  confronted   Bret  g.  ^j^j^    262 

ud  lul  with  j^nclneir.  ««:»ment,  hot  n,„  „„,i  ^  .       .^  ,i„  ,„  ^|^ 

the  U.  mnrt  prorld.  .  inode  ol  eoolc.l.n,  „^„  ^       „       ^,  „.e..n.ent  loll  lor 

the  charge  te.po«Kl,  whether  it  he  Ih.  ot.jl-  ^,„            ,„„j  j,  r.gart«l  u  eom. 


nal  assessment,  a  re-assesiment,  or  by  way 


of  addition  of  omitted  pwptrty.  O^^       ^   F^t^   ^5  j,   ,  ^^    j 

Gray,  Limitations  of  Taxing  Powers,   I  ^  Brittain,  76  N.  C.  481 

12BB,  p.  639;   Palmer  v.  McMahon,   133  U.  jj,  jax  return  having  been  made  and  a». 

8.  860,  33  L.  ed.  776,  10  Sup.  Ct.  Rep.  324;  t^_   ^i^     ,^i„y„  „«,  authorized  to  d«. 

Bellingham  Bay  4  B.  C.  R.  Co.  v.  New  j  ti,,„„^  "without  a  day,"  with  the  as- 

Whatccm,  172  U.  B,  318,  43  L.  ed.  461,  19  ^,,„„  ^,  j^e  law  that  no  change  oooJd  b. 

Sup.   Ct.  Hep.  206;   Hagar  v.   Reclamation  „^,  y^„  afterwards  without  a  new  hear- 

Dwt.  No.  108,  111  U.  S.  700,  710,  28  L.  ed.  i„g,      y^t   the   constitutional   provision   for 

»72,  673,  4  Sup.  Ct.  Rep.  663.  due  process  cannot  be  cireumvented  by  0t- 

The  right  to  be  heard  applies  to  changes  j^g  notice   in  the   first   instance,  and   then 

tn  asMuments  by  adding  omitted  property,  adding  property  and  anesaing  a  tax  t^reon 

Gray,   Limitations   of   Taxing   Powers,    |  without  a  new  hearing. 

1296,  p.  639;   Bellingham  Bay  k  B.  C.  R.  Hovey  v.  Elliott  167  U.  S.  415,  42  L.  ed. 

Co.   T.    New   Whatcom,    supra;    Tolman   v-  220,  17  Sup,  Ct.  Rep.  841;  Phillipa  v.  Now 

Salomon,  101  III.  204,  60  N.  E.  809;  Kuntz  Buffalo  Twp.  64  Mich.  «S3,  31  N.  W.  6S2t 

r.  Sumption,   117  lud.   1,  2  L.R.A.  OSS,   19  Griawold   v.   Union   School   Dist,   24   Mich. 

N.  E.  474;  Walsh  v.  State,  142  Ind.  357,  33  282. 

LJLA.  392,  41  N.  £.  66;  Cleghom  v.  Pos-  The  statute   provided  for   no   notice,   and 

tlewaite,  43  111.  431.  deprived  the  plaintiff  of  a  right  to  be  heard 

The  assessment  of  back  taxes  on  omitted  as  a  penalty.  This  luing  true,  neither  a 
property  involves  the  detonnlnatlon  of  tetter  nor  any  other  form  of  notice  could  be 
value,  is  judicial  in  its  nature,  and  notice  process.  For  that  must  not  be  of  favor  or 
and  a  statutory  right  to  be  heard  in  back-  by  accident,  but  the  statuto  itaelf  must  pro- 
tax  assessments  are  essential  to  the  due  vide  for  notice,  and  fix  the  time  and  plaee 
jmtceat    ot  Uw  gomnaXetA.    bj    ttw    14th  where  the  hearing  can  be  had  under  tiw  im- 

■"*  ao7  u.  s. 


1M7.  Onmui.  or  Gbomu  B.  Ca  t.  Wbmht. 

ftntin  oblii^tion  of  the  aeuM  of  judicial  when  the  kuewtnent  Ittoed,  or  tn  tile  eqntty 

respouibilltj    hy   mn   impartial    and    right  cauM  brought  for  eancelatloo  thereof. 

dMision.  Security  Truet  &  S.  V.  Co.  t.  Lexington, 

Kentnckr  Railroad  Tas  CaMi,  115  U.  8.  203  U.  S.  323,  Gl  L.  ed.  204,  ST  Sup.  CL 

U*,   29   L.  ed.    4IT,   a    Sup.    Ct.   Rep,    67;  Rep.  87. 

Winona  A   St.    P.   Land   Co.   t.   Minneaota,  The    universal   understanding   of    eitlEens 

169  U.  S.  038,  40  L.  ed.  2S1,  16  Sup.  Ct.  and  tax  officerB  that  foreign  stock  was  not 

Bcp.  S3;    Spencer  y.   Merchant,    12B  U.    8.  taxable  was  equivalent  to  t,  judicial  det«r- 

369,  31    L.  ed.   767,  8  Bup.   Ct.  Rep.  921;  minatlon,  and  will  be  applied  In  analogy  to 

Palmer  t.  McBlahon,  133  U.  S.  869,  33  L.  the  principle  of  re«  fudieatm. 

«d.  TTII,  10  Sup.  Ct.  Rep.  324;   Olldden  t.  Bruce  v.  Scbuylsr,  4  Oilman,  821,  46  Am. 

Barrington,  189  U.  S.  268,  47  L.  ed.  801,  23  Dee.  447;   Cook  Coantf  t.  Hesly,  222  Til. 

8np.  Ct.  Rep.  574;  Stuart  v.  Palmer,  74  N.  310,  78  N.  B.  625;   Herndon  t.  Moore,  18 

T.  188,  30  Am.  Rep.  289.  B.  C.  330;   Taylor  v.  TpsiUntt,  105  U.  8. 

Then  are  eaaai  in  which  it  was  held  that  60,  26  L.  ed.  1008. 

a  part;  was  afforded  due  proceai  If  he  wa4  The  decision   In  th«  test  ease  of  Wright 

^en  the  right  to  contest  the  charge  after  v.  Louisville  1  N.  R.  Go.  195  U.  S.  210,  49 

the  aiaeasraent  was  made.     The  court  held  L.  ed.  167,  2S  Sup.  Ct.  Rep.  16,  reversing 

that  the  asaeaament  in  this  case  was  conelu-  the  former  universal   praetlc«  and  contem- 

dve  under  the   statuta;    that   the  plaintiff  poraneotis  construction,  will  be  given  a  pros- 

was  not  entitled  to  be  heard,  either  before  pective,  and  not  a  retrospective,  effect.    The 

or  after  it  issued ;  nor  did  he  have  the  right  courts  will  not  allow  it  to  have  a  greater  ef- 

to  be  he«rd   in  the  pending  cause.     There  feet  than  a  simple  repeal. 

wis   therefore,    an    absolnte    denial    of    the  Herndon  v.  Moore  and  Taylor  t.  Ypsilanti, 

right  to  be  heard  as  to  the  justice  or  valid-  supra;  Sutherland,  Stat.  Constr.  307-812. 

Itf  of  the  tax,  the  taxability  or  value  of  The    dactrlns    of    contemporaneous    eon- 

tba  stock,  and  every  other  matter  affecting  struction  haa  been  applied  in  tax  cases. 

Uw  legality  of  the  asMBsment.     On  the  au-  Franklin  County  Court  t.  Louisville  k  V. 

tbority  of  the  cases  above  cited,  the  assess-  R.  Co.  84  Ky.  59;  Rattermann  v.  Phipps,  3 

meats  were  void.  Ohio  N.  P.  69 ;  Macon  v.  Jones,  67  Ga.  489; 

Gray,    Limitations   of  Taxing   Powers,    {  Staten  v.    Savannah,   P.  &  W.   R.   Co.    Ill 

1Z95,   p.   639;   Hagar  v.   Reclamation   Dfst.  Ga.  803,  36  8.  E.  038. 

Mo.  108.  Ill  U.  8.  700,  710,  28  L.  ed.  672,  ,,            n     ■  ,      «.  .  ^       ^    ,  ^      ^ 

171,  4  Sup.  Ct  Rep.  663.  „"f ""   ^f?''"   ^'■'«^'  "■*   ''"'?■;  ,*'■ 

The  sututory  scheme  did  not  afford  due  """.."f  ■    ""  "*""  «""  "^  *  **"''  '« 

process  of  law  In  the  assessment  of  Uck    defendants  in  error:       

r  Due  process  in  tax  procedure  is  very  ilif- 

HoW  Y.  Elltolt,   167   U.  8.  IK,  42  L.  '""'„'"" ''!f"*' i""^.  „   „   „.   „ 

.,    ™/   17   s i^    Tj„.    B.I     wL Gliildon  y.  HarriDgtoD,  I8»  U.  S.  2fiS,  47 

td.  2«l,    17    Sup.   Ct.  Hep.   841      Hagar  ▼.  ,    ^    ,„„  „  q„„    S.    ^^   ,,. 

II«l.n>Uoil    MM.    No.    108,    .upr.i    Oriy,  "-i?-  '°\'',?°£- !^  "?■  "*,-.,_    „.     , 

Li,»lUUon.  ot  Txins  Po,m.   |   i2»5,  ,.  ^'!'  '^"f  t'^.jtmM  hb.r.1 1,  li, 

|,.                               "              •   •          I  r  applying  the  doctrine  of  dun  process  to  tax 

Nor  did  the  court,   in  the  pending  case,  P'^Ji!^"*"'     „       i  _.                       t^.   -j 

have  jurisdiction  to  afford  thrplaintiff  i  ^'"*'**"  Z"  "";'",f"^'„l"P?;  ^"^tf 

bearii  a.  to  the  value  of  the  sLck,  hold-  ^  *^*"'  ^'i^""-  "f."'^:  "'J*  L   ..^  ?t 

.       ^^  n   J.J    iu  .   ..         ij        ,1.             I  Hacar  v.  Reclamation  Dist.  No.  108,  111  U. 

IZ?  JL™   a.  ."Zf  ?I,™M  f.T'i™   ;  F'"""  '■  '••"»"'■  »»  "   S.  30.  37  L.  «1. 

What  sum   the  stock   anould   have   been   as-  _„.    ,,   „         _,       '       _,„     -,....        .     ,, 

»«d  for  t.„tlo..     *„d  tte  co.l.„ti..  =1  »";  "   f%  "^   ""'.lT-  ^i  ,,"1  ;,^ 

U.  drfe,du.l  lb.!  Ih.  he.,iPg  m,  »..l...  ?.  '  ^'-  ^iS'  ^°-  ■•■  "^•J"'  '",¥;  ^  .f ?'■ 

, ,_  .„    i.;_tiw,.  J I  tr.,  ,1 38  L.  ed.  1031,  14  Bup.  Ct.  Rep.  UU;  Allen 

U™  reply  to  pl«iiif»  •  dm.pd  lor  the  ™-  ■            '             ' 

rtlt.t.™.l,.ght=f.l,..r,„B,  .mc.   wheth.  «' ^                           ■        p„„„j   'j^ 

iStiu™   r  .JtlettdT'.L''    '.".Jta  D-  S.  01,  49  I.,  ed.  431^33   Bup.  Ct.  Bep. 

SZ,t     C^r^lllu  h,Z;  „™   Ta  '"H-   Si~»  '■  Cr.lt,  182  O.  S.  427,  4S  I 

^et     T»  >»um.  th.t  he  h..  u.u.    .ad  • 

S"™r.  ™  »r^h?'  I^IZ  Zit  I""™,  i"  D.  1.  SI,  47  L.  ed.  70,  23  Sup. 

to  aaaume  afntinst  him   the  very  point  he     _,     _'      „.     „  .,  _ ...    ' 

may  wish  to  wriest."  Ct.   Rep.   20:    Kelly   v.  P.tUhnrgh.   104   U. 

Bees  V.  Watertown,   IB  Wall.   123,  22  L.  ^-  ^^'  ^^  ^'  *"■  °*^' 

ed.  77;  1  Cooley,  Taxn.  8d  ed.  832.  Tt*  general  system  for  collecting  taxes  In 

Since  the  decision  was  rendered  this  court  this  country  is  sufficient  for  due  process, 

ba  afOnnaUvely  declared  that,  in  the  bbscbs.  Kelly  v.  Pittsburgh,  104  U.  8.  78.  26  L. 

Bent  of  back  taxes,  the  citizen  must  be  af-  ed.  65B;  Turpin  v.  Lemon,  167  U.  S.  61,  68, 

fordod  an  opportunify  to  be  heard,  eithei  47  L.  ed.  70,  74,  23  Bup.  Ct.  R«p.  20. 

M  1..  «d.  1S> 
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The  essential  elements  of  due  process  are 
notice  and  opportunity  to  defend. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1165,  21  Sup.  Ct.  Rep.  836. 

The  14th  Amendment  has  to  do  solely 
Dvith  the  fundamental  rights,  and  is  not 
concerned  with  the  mode  of  procedure  or 
remedy  by  which  such  rights  are  asserted. 

Louisville  &  N.  R.  Co.  v.  Schmidt,  177  U. 
S.  230,  44  L.  ed.  747,  20  Sup.  Ct.  Rep.  620. 

State  taxation,  to  be  wanting  in  due 
process,  must  be  spoliation  under  the  guise 
of  taxation. 

Henderson  Bridge  Co.  v.  Henderson,  173 
U.  S.  592,  615,  43  L.  ed.  823,  831,  19  Sup. 
Ct.  Rep.  553. 

Due  process  in  matters  of  taxation  means 
notice  of  suitable  character,  and  an  oppor- 
timity  to  be  heard  at  some  stage  of  the  pro- 
ceedings. 

Taylor  v.  Secor,  92  U.  S.  575,  23  L.  ed. 
663;  Kentucky  Railroad  Tax  Cases,  115  U. 
S.  321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57. 

The  notice  need  not  be  personal  or  indi- 
vidual. In  fact,  the  usual  and  proper  no- 
tice is  statutory  and  collective. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Back- 
us, supra;  Judson,  Taxn.  $$  321,  329;  Ken- 
tucky Railroad  Tax  Cases  and  Taylor  v. 
Secor,  supra;  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  33  L.  ed.  892,  10 
Sup.  Ct.  Rep.  533. 

Opportunity  to  be  hoard  at  some  stage 
of  the  proceedings  is  all  that  is  requisite. 
It  may  be  either  before  or  after  the  assess- 
ment, or  at  any  time  before  final  judgment 
is  entered. 

Gallup  V.  Schmidt,  183  U.  S.  300,  46  L. 
ed.  207,  22  Sup.  Ct.  Rep.  162;  Walker  v. 
Sauvinet,  92  U.  S.  90,  23  L.  ed.  678 ;  David- 
son V.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Spencer  v.  Merchant,  125  U.  S.  345, 
31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921 ;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  154 
U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct.  Rep. 
1114. 

It  is  no  denial  of  due  process  to  withdraw 
the  opportunity  to  be  heard  as  a  penalty 
for  the  taxpayer's  failure  or  refusal  to  make 
a  proper  return  of  his  property  to  a  desig- 
nated officer,  in  the  manner  and  at  the  time 
required  by  law. 

Glidden  v.  Harrington,  189  U.  S.  255,  259, 
260,  47  L.  ed.  798,  801,  802,  23  Sup.  Ct. 
Rep.  674. 

The  right  to  discriminate  in  some  manner 
against  those  who  fail  to  hand  in  lists  has 
often  been  judicially  recognized.  When  the 
discrimination  consists  in  merely  submitting 
the  party  to  the  "doom"  of  the  assessor, 
and  depriving  him  of  any  appeal,  it  would 
seem  that  there  could  be  no  valid  objection 
to  it. 

Cooley,  Taxn.  3d  ed.  619-624  and  notes; 
1S8 


Custer  County  v.  Anderson,  15  G.  C.  A. 
471,  29  U.  S.  App.  639,  68  Fed.  341;  Lott 
V.  Hubbard,  44  Ala.  593 ;  State  v.  Louisiana 
Mut.  Ins.  Co.  19  La.  Ann.  474 ;  Wabash,  St. 
L.  &  P.  R.  Co.  V.  Johnson,  108  111.  11;  Mor- 
ris V.  Jones.  150  111.  542.  37  N.  E.  929;  Mc- 
Millan V.  Carter,  6  Mont.  215,  9  Pac.  906; 
Valencia  County  v.  Atchison,  T.  &  S.  F. 
R.  Co.  3  N.  M.  677,  10  Pac.  294;  Orefia  v. 
Sherman,  61  Cal.  101 ;  Tucker  v.  Aiken,  7 
N.  H.  113;  Hartford  v.  Champion,  58  Conn. 
268,  20  Atl.  471;  SUte  v.  Washoe  County, 
6  Nev.  317;  McTwiggan  v.  Hunter,  19  R. 
I.  266,  29  L.R.A.  526,  33  Atl.  5;  Tripp  ▼. 
Torrey,  17  R.  I.  359,  22  Atl.  278;  Griggsby 
Constr.  Co,  v.  Freeman,  108  La.  436.  58  L. 
R.A.  349,  32  So.  399 ;  Georgia  R.  &  Bkg.  Co. 
V.  Wright,  124  Ga.  617,  53  S.  E.  251. 

This  is  no  violation  of  due  process. 

27  Am.  &  Kng.  Ency.  Law,  2d  ed.  p.  669; 
Board  of  Revenue  v.  Montgomery  Gaslight 
Co.  64  Ala.  269;  Siegfried  v.  Raymond,  190 
ni.  424,  60  N.  E.  868;  State  ex  rel.  Good- 
man V.  Halter,  149  Ind.  292,  47  N.  E.  665, 
49  N.  E.  7;  Marion  County  v.  Kruidenier, 
72  Iowa,  92,  33  N.  W.  378;  Peacock  Dis- 
tilling Co.  v.  Com.  110  Ky.  597,  62  S.  W. 
272;  National  Bank  v.  New  Bedford,  155 
Mass.  313,  29  N.  E.  532. 

The  construction  placed  by  the  Georgia 
supreme  court  upon  the  Georgia  statutes 
and  Constitution  is  binding  on  the  United 
States  Supreme  Court. 

Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v.  Back- 
us, 154  U.  S.  421,  38  L.  ed.  1031,  14  Sup. 
Ct.  Rep.  1114;  Post  v.  Kendall  County,  105 
U.  S.  669,  26  L.  ed.  1205;  Atlantic  &Q.  R. 
Co.  V.  Georgia,  98  U.  S.  359.  25  L.  ed.  185; 
Elmwood  Twp.  v.  Marcy,  92  U.  S.  289,  23 
L.  ed.  710;  Taylor  v.  Secor,  92  U.  S.  575. 
23  L.  ed.  663;  Lent  v.  Tillson,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825. 

Where  a  state  court  declares  its  statutes 
are  not  in  conflict  with  the  Federal  Consti- 
tution, this  is  binding,  in  all  but  exception- 
al cases,  upon  the  United  States  Supreme 
Court. 

Corry  v.  Baltimore,  106  U.  S.  466,  49  L. 
ed.  556,  25  Sup.  Ct.  Rep.  297;  Allen  v. 
Georgia,  160  U.  S.  138,  41  L.  ed.  949,  17 
Sup.  Ct.  Rep.  625;  Gallup  v.  Schmidt,  su- 
pra; Hodge  V.  Muscatine  County,  196  U.  8. 
276,  279,  49  L.  ed.  477,  480,  25  Sup.  Ct.  Rep. 
237;  Simon  v.  Craft,  182  U.  S.  427,  46  U 
ed.  1166,  21  Sup.  Ct.  Rep.  836;  Hibben  t. 
Smith,  101  U.  8.  310,  48  L.  ed.  195,  24  Sup. 
Ct.  Rep.  88. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These   cases   are   writs   of   error  to   the 

supreme  court  of  the  stale  of  Georgia,  In 

1  suits   brought  to   enjoin   the  collection   of 

S07  V.  S, 
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certain  Uses.     In  the  view  we  take  ol  them  Mgr  facta  or  *uggettiona  bearing  upon  thlt 

tbey  may  be  considered  togetUer.  line  which  you  nay  deem  proper.     I  would 

AetioDB  were  begun  by  the  plaintilTB  in  be  glad  to  have  any  data  wliicli  you  may 
uTor,  in  the  superior  court  of  Fulton  cnuii-  Hubmit  with  reference  to  its  value  for  each 
ty,  to  enjoin  the  enforcement  of  e.iecutiona  year,  beginning  with  the  year  IS83,  th<> 
in  the  bands  oF  the  sheriff,  issued  for  taxes  year  I  am  inforiued  your  corporation  be' 
4B«essed  by  the  eomptrnller  general  on  came  the  owner  of  these  shares  of  stock. 
ikares  of  the  corporate  stock  of  tlie  West-  I  expect  to  proceed  with  this  matter  some 
fm  Railway  of  Alabama,  an  Alabama  eor-  time  the  early  part  of  next  week,  if  possi- 
poration,  which  stock  wss  alleged  to  be  |,ib/  Other  correspondence  took  place  be- 
held and  owned  by  the  ptaiatifTs  in  error.  tween  the  comptroller  general  and   variou* 

The  aiiperior  court   refused  to  award  an  officers   of   the  Georgia   railroad,   including 

injunction.  the  general  counsel,  who  eventually  submit- 

Lpoo   writs  of   error  the  supreme   court  ted  to  the  comptroller  general  a  statement 

affirmed  the  judgments  of  the  court  below.  reRarding    what    he    considered    the    value 

lU  Ga.  606,  630,  63  S.  E.  261,  207.     The  „(   the   railroad  property   in   question.   ■to-(13Il 

cases   were   remitted   to   the   superior  court  fjetber  with   a   Ubulated   statement   of   the 

of    Fulton     counly    and     that    court    ren-  dividends   which   the   Georgia   railroad   hai 

dered  final  decree*  in  favor  of  the  defend  received  from  the  stock,  at  the  same  time 

ants   below,   holding   the   tax  executions  to  protesting  that  the  stock  was  not  liabU  for 

be  lawful.     The  cases  were  ajjain  taken  to  mxation,  and  refusing  to  make  any  return 

the  supreme  court  of  Geor|;ia  and  there  af-  „[    jt    for    that   purpose.     The    comptroller 

firmed.     125  Ga.  6S9.  BIT,  54  R.  E.  52.  0*.  general   thereupon,  according  to   his   afllda- 

Tlie  question   of   the   Uxshility   of   these  vit,  'assessed  the  same  from  the  best  infor- 

shires   was   a   matter   of   litigation    in   the  niatton     obUJuable.'     It    it     insisted     with 

Federal  courts  of  the  Georgia  district,  and  great  earnestness  ond  ability  that  the  levy 

it  was  lield  such   shares  wore  not  taxable,  of    executions    under    these    circumstances, 

[ltl]lia  Fed.  669,  *ARlrmcd  in  tlic  court  of  up  without  giving  notice  to  the  railroad  com- 

peals,  54  C.  C.  A.  972,  117  Fed.  1007.     The  p^ny  or  allowing  it  any  opportunity  to  be 

latter  case  was  reversed  and  the  stock  helil  iicnrd   as   to   the    basis   of   valuation   upon 

taxable  in  the  case  of  Wright  v.  Louiaville  whiih  the  ussessjiicnt  was  made,  amounted 

4  N.   R.  Co.  decided  by  this  court  at  the  to   a   seizure   of   ita   property   without   due 

October    term,    1904.     193    1'.    S.    219,    49  process  of  law.     It  is  not  claimed  that  the 

L  ed.   167,  25   Sup.  Ct.   Itep.   16.  comptroller   general    lia:^    violated   the    ppo- 

Tlierciipon    says    the    supreme    court    of  visionfl   of    any   existing   statute,   but   that 

Ceorgia:  the  laws  uf  Georgia  do  not  provide  for  the 

"On   January   27,    1905,    the   comptroller  collection  of  taxes  on  omitted   property  at- 

l!n»Tal  wrote  to  the  preaiclcnt  of  the  Georgia  ter  a  return  luia  been  made  by  the  taxpayer 

Railroad  *  Banking  Cmnpany  the  following  ^nd   accepted   by   the   comptroller  general." 

Uller:     'The  Supreme  Court  of  the  United  [134  Qa.  Iil2.] 

Suies  having  recently  held,  as  you  doubt-  The  first  and  perhaps  principal  question 
l«a  are  aware,  that  the  shares  of  stock  of  nr^ucd  in  the  case  arises  upon  the  coo- 
tlie  Western  Railway  of  Alabsma  owned  by  teiUion  of  the  plaintiffs  in  error  that  the 
the  Georgia  Railroad  i.  Banking  Company  niL-lhod  of  as>t— 'iiient  provided  for  the  tax- 
ire  Uxable  in  Georgia,  it  becomes  my  duty  ^ijon  „[  properly  in  sutli  cases  as  the  prea- 
to  asacas  these  sliares  of  stock  for  taxation  gnt,  as  laid  down  in  the  alalntes  of  the 
for  each  of  the  years  in  which  they  are  in  giate  of  Georgia,  as  construed  by  the  sa- 
default  for  their  taxes.  Tliis  assessment  preme  court  of  the  state,  do  not  afford  the 
ii  required  to  be  made  hy  the  comptroller  taxpayer  due  process  of  law.  The  perti- 
general  from  "the  beat  information  obtain-  ^pnt  sections  of  the  roHtieal  Code  of  Geor- 
ible."  I  desire  to  priH-eed  to  the  discharge  gj^  ^re  copied  in  the  niargin.t 
of  this  duty  intelligently,  and  tlierefore  re  >q[  th^  system  of  taxation  thus  pravided[lS4] 

•pcctfully   request   you   to   furnish   me   any    

data  in   your   possession   which   will   cnsble  tSection    804.     Returns    to    Comptroller, 

me  to  make  perfectly   fair,  just,  and  legal  How   Made.     The  returns  of  all  companies 

usessmcnta   of   this   property.     From   your  or  persons  required  to  be  made  to  the  comp- 

long  connection  with  the  property  as  prea-  troller    general    must    lie    in    writing    and 

ident   of  the   Georgia   Railroad   k   Banking  sworn  (o  h.v  the  lucsiJin-  onicer.  etc. 

r«,.™„,-     .„A    vnT.r    f.miiinritv    with    lit  Scct  on  805.  Hclumfl  and  Taxes.  ctc.     The 

Company,    and    yonr    fam.hanty    with    its  ^^^^^^^^  ^^  ^,1   ^^.,^^_^_,   ^^^   insurance  and 


value,   you    doulitlci 


\   companii'H.   and   agents   of    foreign 


information  which  will  very  greatly  aid  me  (,,„,„ ,„|,jps.   antliuri/.'d    in   this   state,   shall 

in  making  an  equitable  assessment  of   the  \^  niaile  to  the  i'i>ni|>tniller  gi-neral  by  the 

pro|ierty.     1  trust,  therefore,  you  will  sub-  first  day  of  May  in  uach  ywir,  and  the  taxes 

nit  at  your  e«rli«at  poeaibU  convenience  tbercot  paid  to  the  state  treasurer  by  the 
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fiupiBicB  CouBT  or  TRX  Unird  Statis. 
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the  supreme  court  of  Gkorgia,  in  a  sum- 
mary of  its  provisions,  says: 

'The  Political  Ck>de,  i  812,  prescribes  the 
method  by  which  'corporations,  companies, 
persons,  agencies,  or  institutions,'  shall 
make  returns  of  their  property  to  the  comp- 
troller general  for  taxation,  and  provides 
that  'such  returns  shall  be  carefully  scruti- 
nized by  the  comptroller  general,  and  if,  in 
his  judgment,  the  property  embraced  there- 
in is  returned  below  its  value,  he  shall  as- 
sess the  value,  within  sixty  days  thereaf- 
ter, from  any  information  he  can  obtain, 
and  if  he  shall  find  a  return  of  .  .  . 
matters  required  to  be  returned  as  afore- 
said, below  the  true  amount,  or  false  in 
any  particular,  or  in  anywise  contrary  to 
law,  he  shall  correct  the  same  and  assess 
the  true  amount,  from  the  best  information 
at  his  command,  within  sixty  days.  In  all 
cases    of    assessment,    or   of    correction    of 


returns,  as  herein  provided,  the  officer  or 
person  making  such  'returns  shall  receive[l 
notice  and  shall  have  the  privilege,  witliin 
twenty  days  after  such  notice,  to  refer  the 
question  of  true  value  or  amount,  as  the 
case  may  be,  to  arbitrators,  .  .  .  and 
their  award  shall  be  final/  Section  813  is 
as  follows:  'In  cases  of  failure  to  make  re- 
turn, the  comptroller  general  shall  make  an 
assessment  from  the  best  information  he 
can  procure,  which  assessment  shall  be  con- 
clusive upon  said  corporations,  companies, 
persons,  agencies,  or  institutions/  By  | 
814  it  is  provided  that  'in  all  cases  of  de- 
fault of  payment  of  taxes  upon  returns  or 
assessments,  the  comptroller  general  shall 
enforce  collections  in  the  manner  now  pro- 
vided by  law/  'If  any  corporation,  com- 
pany, person,  agency,  or  institution,  who 
are  required  to  make  their  returns  to  the 
comptroller  general,  shall  fail  to  return  the 


first  day  of  October,  and  not  later  than 
December  twentieth  of  each  year. 

Section  812.  Returns  to  Comptroller  Must 
be  Itemized.  Whenever  corporations,  com- 
panies, persons,  agencies,  or  institutions 
are  required  by  law  to  make  returns  of 
property,  or  gross  receipts,  or  business,  or 
income,  gross,  annual,  net,  or  any  other 
kind,  or  any  other  return,  to  the  comptrol- 
ler general,  for  taxation,  such  return  shall 
contain  an  itemized  statement  of  property, 
each  class  or  species  to  be  separately 
named  and  valued,  or  an  itemized  account 
of  gross  receipts,  or  business,  or  income,  as 
above  defined,  or  other  matters  required  to 
be  returned,  and  in  case  of  net  income  only, 
an  itemized  account  of  gross  receipts  and 
expenditures,  to  show  how  the  income  re- 
turned is  ascertained,  and  such  returns 
shall  be  carefully  scrutinized  by  the  comp- 
troller general,  and  if,  in  his  judgment, 
the  property  embraced  therein  is  returned 
below  its  value,  he  shall  assess  the  value, 
within  sixty  day  thereafter,  from  any  in- 
formation he  can  obtain,  and  if  he  shall 
find  a  return  of  gross  receipts,  or  business, 
or  income,  as  above  defined,  or  other  mat- 
ters required  to  be  returned  as  aforesaid, 
below  the  true  amount,  or  false  in  any  par- 
ticular, or  in  anywise  contrary  to  law,  he 
shall  correct  the  same  and  assess  the  true 
amount,  from  the  best  information  at  his 
command,  within  sixty  days.  In  all  cases 
of  assessment  or  of  correction  of  returns, 
as  herein  provided,  the  oflicer  or  person 
making  such  returns  shall  receive  notice 
and  shall  have  the  privilege  within  twenty 
days  after  such  notice,  to  refer  the  question 
of  true  value  or  amount,  as  the  case  may 
be,  to  arbitrators, — one  chosen  by  himself 
and  one  chosen  by  the  comptroller  general 
— ^with  power  to  choose  an  umpire  in  case 
of  disagreement,  and  their  award  shall  be 
final. 

Section  813.  When  No  Return,  Comptrol- 
ler to  Assess.     In  cases  of  failure  to  make 
return   the  comptroller  general  shall   make 
Mn  maseasment  from    the   best   information 

J^0 


he  can  procure,  which  assessment  shall  be 
conclusive  upon  said  corporations,  compa- 
nies,  persons,   agencies,  or   institutions. 

Section  814.  Collection  of  Tax,  How  En- 
forced. In  all  cases  of  default  of  payment 
of  taxes  upon  returns  or  assessments,  the 
comptroller  general  shall  enforce  collections 
in  the  manner  now  provided  by  law. 

Section  847.  Defaulters  to  be  Doubly 
Taxed.  If  a  person  fails  to  make  a  return, 
in  whole  or  in  part,  or  fails  to  afilx  a  value 
to  his  property,  it  is  the  duty  of  the  re- 
ceiver to  make  the  valuation  and  assess  the 
taxation  thereon,  and  in  all  other  respects 
to  make  the  return  for  the  defaulting  per- 
son from  the  best  information  he  can  ob- 
tain, and,  having  done  so,  he  shall  double 
the  tax  in  the  last  column  of  the  digest 
against  such  defaulters,  after  having  placed 
the  proper  market  value  or  specific  return 
in  the  proper  column;  and  for  every  year's 
default  the  defaulter  shall  be  taxed  double 
until  a  return  is  made. 

Section  855.  Taxes  for  Former  Years, 
How  Returned  and  Collected.  Receivers 
and  collectors  are  required  to  receive  the 
returns  and  to  collect  the  taxes  thereon  for 
former  years,  when  any  person  is  in  de- 
fault, which  taxes  shall  be  assessed  accord- 
ing to  the  law  in  force  at  the  time  the  de- 
fault occurred,  and  shall  be  so  specified 
in  the  digest. 

Section  874.  Defaulting  Corporations.  If 
any  corporations,  company,  person,  agency, 
or  institution,  who  are  required  to  make 
their  returns  to  the  comptroller  general, 
shall  fail  to  return  the  taxable  property, 
or  specifics,  or  pay  annually  the  taxes  for 
which  they  are  liable  to  the  state  treasury, 
the  comptroller  general  shall  issue  against 
them  an  execution  for  the  amount  of  taxes 
due,  according  to  law,  together  with  the 
costs  and  penalties. 

Section  879.  When  There  is  No  Return. 
When  there  is  no  return  by  which  to  assess 
the  tax  the  comptroller  general  shall,  from 
the  best  information  he  can  procure,  assess 
in  his  discretion. 
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tftxable  property  or  specifics,  or  pay  annual- 
Ij  the  taxes  for  which  they  are  liable  to 
the  state  treasury,  the  comptroller  general 
shall  issue  against  them  an  execution  for 
the  amount  of  taxes  due,  according  to  law, 
together  with  the  costs  and  penalties.'  Sec- 
[lSI]tion  874.  'When  there  is  no  return  *by 
which  to  assess  the  tax,  the  comptroller 
general  shall,  from  the  best  information  he 
can  procure,  assess  in  his  discretion.'  Sec- 
tion 879.  These  sections  of  the  Political 
Code  are  thus  set  out  in  order  that  we  may 
have  before  us  at  the  outset  the  various 
statutes  bearing  on  the  power  of  the  comp- 
troller general  to  collect  taxes  on  property 
which  has  not  been  returned.  And  at  this 
point  we  will  take  occasion  to  say  that, 
in  onr  opinion,  all  considerations  of  the 
good  faith  of  the  railroad  company  should 
be  eliminated  from  this  discussion.  It  may 
be  conceded  that  the  officials  of  the  com- 
pany honestly  believe  ':hat  this  stock  was 
not  taxable,  and  that  there  has  never  been 
on  their  part  the  slightest  effort  to  conceal 
the  Georgia  railroad's  ownership  of  it,  or 
to  deceive  the  comptroller  general  in  any 
way.  In  no  jurisdiction  has  the  maxim 
Ignoraniia  legis  neminem  excuaaV  been 
more  rigidly  applied  than  in  Georgia.  The 
railroad  company  was  bound  to  know  that 
this  stock  was  taxable,  and  its  mistaken, 
though  honest,  belief  to  the  contrary,  fur- 
nishes no  excuse  for  nonpayment." 

In  view  of  this  statute  as  thus  construed 
the  question  made  is  whether  due  process  of 
law  is  afforded  where  a  taxpayer,  without 
fraudulent  intent  and  upon  reasonable 
grounds,  withholds  property  from  tax  re- 
turns with  an  honest  belief  that  it  is  not 
taxable,  and  the  assessing  officer  proceeds 
to  assess  the  omitted  property  without  op- 
portunity to  the  taxpayer  to  be  lieard  upon 
the  validity  of  the  tax  or  the  amount  of  the 
assessment,  either  in  the  tax  proceedings 
or  afterward  upon  a  suit  to  collect  taxes, 
or  by  independent  suit  to  enjoin  their  col- 
lection. 

Considerable  discussion  was  had  in  the 
oral  argument  of  the  case  concerning  the 
effect  of  the  rulings  of  the  supreme  court 
of  Georgia  in  construing  the  sections  of 
the  Political   Code  governing  this  subject. 

A  perusal  of  the  opinions  delivered  in 
these  cases  leaves  no  doubt  in  our  minds 
that  the  supreme  court  of  Georgia  has  held 
the  taxing  scheme  of  the  state  of  Georgia, 
as  laid  down  in  its  statutes,  to  be  that, 
while  it  provides  for  a  method  of  valuation 
in  case  of  the  return  of  property  for  tax- 
[iSTJation,  it  does  not  intend  *to  give  to  the  tax- 
payer who  fails  to  return  property  legally 
liable  to  be  assessed  any  opportunity  to 
be  heard  as  to  the  value  of  the  property 
or  the  amount  of  the  assessment  But  the 
§8  li.  ed. 


failure  to  return  places  it  within  the  power 
and  duty  of  the  collector  to  make  an  as- 
sessment final  and  conclusive  upon  the  tax- 
payer without  hearing,  for,  in  its  latest 
utterance  upon  the  subject  (124  Ga.  617), 
that  learned  court  said: 

"The  Georgia  law  affords  to  every  citizen, 
individual  or  corporate,  ample  facilities  for 
the  preservation  of  his  rights  as  against 
the  tax  gatherer,  always  provided  that  he 
makes  a  return  to  the  proper  officer  of  the 
property  that  he  owns.  It  presupposes  that 
the  taxpayer  will  disclose  to  the  officer  all 
of  his  taxable  property,  and  it  requires  him 
to  know  whetljgj^his  property  is  taxable  or 
not.  The  reqi^  jnent  of  candor  in  dis- 
closing the  own^l^hip  of  property  is  really 
at  the  foundation  of  our  tax  system.  So 
long  as  the  citizen  complies  with  that  re- 
quirement, he  is  afforded  every  opportunity 
to  dispute  with  the  state  the  question  of 
the  value  of  his  property  and  the  amount 
of  tax  to  be  levied  thereon.  When  he  fails 
to  return,  in  whole  or  in  part,  fraudulently 
or  through  an  honest  mistake,  he  then  and 
there  becomes  a  defaulter,  and  the  door  of 
opportunity  is  closed  to  him,  so  far  as  the 
right  to  have  the  mutual  rights  between 
himself  and  the  taxing  power  adjusted  by 
arbitration  is  concerned.  In  other  words, 
ample  'machinery'  is  available  to  the  citi- 
zen who  makes  full  returns;  deprivation  of 
the  right  to  be  further  heard  is  one  of  the 
penalties  visited  upon  the  defaulter.  The 
collecting  officer  must  ascertain  as  best  he 
can  the  amount  of  property  to  be  taxed, 
as  well  as  its  value,  and  take  summary 
means  for  its  collection.  This,  it  seems  to 
us,  is  the  scheme  of  taxation  contemplated 
by  the  laws  of  this  state.  Whether  or  not 
it  is  consistent  with  a  wise  public  policy 
we  do  not  undertake  to  determine.  That 
it  is  not  unconstitutional  we  are  fully  satis- 
fied." 

It  would  be  impossible  to  reconcile  the 
different  holdings  in  the  state  courts  upon 
this  subject.  One  class  holds  that  upon 
the  assessment  of  omitted  property  the  tox- 
payer  has  no  right  *to  be  heard,  having  by[188 
his  failure  to  return  submitted  himself  to 
"the  doom  of  the  assessor."  Another  class 
holds  that  in  such  cases  there  must  be  an 
opportunity  to  be  heard  before  the  tax- 
payer can  be  thus  assessed,  and  that  to  deny 
him  such  right  as  a  penalty  for  failure  to 
return  is  a  denial  of  due  process  of  law 
secured  to  the  taxpayer  by  many  state  Con- 
stitutions as  well  as  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

Of  course,  this  court,  as  the  ultimate  ar- 
biter of  rights  secured  by  the  Federal  Con- 
stitution, is  charged  with  the  duty  of  de- 
termining this  question  for  itself. 

Former  adjudications  in  this  court  have 
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settled  the  law  to  be  that  tlie  assessment 
of  a  tax  is  action  judicial  in  its  nature, 
requiring  for  the  legal  exertion  of  the  pow- 
er such  opportunity  to  appear  and  be  heard 
as  the  circumstances  of  the  case  require. 
Davidson  v.  New  Orleans,  90  U.  S.  97,  24 
L.  ed.  OIC;  Weyerhaueser  v.  Minnesota, 
176  U.  S.  550,  44  L.  ed.  583,  20  Sup.  Ct. 
Rep.  485;  lla;;ar  v.  Reclamation  Dist.  No. 
108,  111  U.  S.  701,  28  L.  ed.  500,  4  Sup. 

Ct.  Rep.  cm. 

In  the  late  case  of  Security  Trust  &  S. 
V.  Co.  V.  Lexington,  203  U.  S.  323,  61  L. 
ed.  204,  27  Sup.  Ct.  Rep.  87,  decided  at  the 
last  term  of  this  co"rt,^l  subject  under- 
went consideration,  anJL.  was  there  held 
that,  before  an  assessment  of  taxes  could 
be  made  upon  omitted  property,  notice  to 
the  taxpayer,  with  an  opportunity  to  be 
heard,  was  essential,  and  that  somewhere 
during  the  process  of  the  assessment  the 
taxpayer  must  have  an  opportunity  to  be 
heard,  and  that  this  notice  must  be  pro- 
vided as  an  essential  part  of  the  statutory 
provision,  and  not  awarded  as  a  mere  nutt- 
ier of  favor  or  grace.  In.  that  case  it  was 
further  held  that  where  the  procedure  in 
tlin  state  court  gave  the  taxpayer  an  op- 
portunity to  be  heard  upon  the  value  of 
his  property  and  extent  of  the  tax  in  a 
proceeding  to  enjoin  its  collection  the  re- 
quirement of  due  process  of  law  was  satis- 
fied. 

Applying  the  principles  thus  settled  to 
the  statutory  law  of  Ooorgia,  as  construed 
by  its  highi'st  court,  does  the  system  pro- 
vide due  process  of  law  for  the  taxpayer  in 
contesting  the  validity  of  taxes  assessed  un- 
der  its   requirements? 

Under  tlie  scheme  provided  for,  if  the 
ll39]property  is  withheld  *from  return,  tlie 
comptroller,  without  notice  or  opportunity 
for  hearing,  must  proceed  to  value  the  prop- 
erty, and  his  valuation  is  final  and  eon- 
cluhive,  unless  the  taxpayer  can  show — a 
very  unlikely  continger.cy — that  the  taxing 
ofTicer  has  acted  in  bad  faith  in  making 
the  assessment.  Against  the  assessment 
thus  made  there  is  no  relief  in  the  courts 
of  the  state  upon  proeiedings  brought  to 
collect  the  taxes  or  by  bill  to  enjoin  their 
collection.  The  penalty  of  failure  to  re- 
turn, no  matter  how  honest  or  well  gnmnd- 
ed  the  taxpayer  may  have  been  in  his  be- 
lief that  the  property  was  not  subject  to 
taxation,  compels  him  to  submit  to  the  final 
and  conclusive  assessment  made  by  the  tax- 
ing ofllcer. 

It  may  be  conceded  that,  under  the  pro- 
vi^^ions  of  §  S55,  the  duty  to  return  prop- 
ertv  omitted  in  former  yoars  is  a  contin- 
uinjj  (me.  and  that,  under  ^  SI 2  of  the  Po- 
Jj'i/rnl  Cndn,  upon  such  return  the  system 
^Z  ^rhitnition  of  value  may  be  open  to  the 


taxpayer;  but  if,  for  good  reason,  the  tax- 
payer contests  the  taxability  of  his  prop> 
erty,  and  does  not  return  it,  the  door  of 
opportunity   is  closed  upon  him. 

As  in  the  present  case,  courts  may 
dilTcr  as  to  the  taxable  character  of  the 
property,  but  the  taxpayer  must  concede 
its  taxability,  or  be  forever  concluded  by 
a  determination  of  its  value  judicial  in  its 
nature  (Ilagar  v.  Reclamation  Dist.  No. 
108,  HI  U.  S.  701,  710,  28  L.  ed.  609,  572, 
4  Sup.  Ct.  Rep.  0r»3),  in  a  proceeding  where 
he  has  no  legal  right  to  a  hearing. 

But  it  is  contended  that  plaintilTs  in  er- 
ror had  an  opportunity  to  be  heard,  and 
were  in  fact  heard,  upon  the  question  of  the 
value  of  their  property  upon  an  issue  made 
by  an  amendment  to  the  answer  in  the  su- 
perior court,  after  the  case  went  back  from 
the  supreme  court,  tendering  an  issue  and 
asking  the  court  to  pass  upon  the  value  of 
the  property. 

Upon  this  subject  we  think  the  decision 
of  the  supreme  court  does  not  leave  in 
doubt  the  effect  of  such  hearing  upon  this 
issue.     For  it  is  said    (125  Ga.  005): 

"As  to  those  years  in  which  the  plaintilT 
had  an  opportunity  to  return  its  property 
for  taxation  and  failed  to  do  so.  and  for 
'*whieh  the  pro|)erty  has  been  assessed  by  [14 
the  comptroller  general,  whether  the  prop- 
erty has  been  excessively  assessed  cannot 
now  be  inquired  into.  Under  the  former 
ruling  in  this  case  it  is  concluded  by  the 
failure  to  return  the  property  at  the  time 
refpiircd  by  law,  and  must  bear  the  bunlen 
of  the  assessment  made  in  conformity  to 
law.  There  was  neither  averment  nor 
proof  that  the  assessment  was  the  result 
of  fraud  or  corruption  on  the  part  of  the 
comptroller  gt^neral.  If  there  had  been,  a 
dilTerent  question  would  have  been  pre- 
sented." 

And  further,  in  the  same  opinion  (125 
Ga.    010): 

"The  plaintilTs  contend  that  the  valua- 
i  tion  placed  by  the  comptroller  general  upon 
I  the  stock  was  excessive.  The  defendant 
contended  that,  as  the  plaint  ill  was  a  de- 
faulter, the  valuation  of  the  comptroller 
general  was  conclusive  under  the  law.  In 
an  amendment  to  the  answer,  the  defend- 
ant alleged  that  the  v:iluati(m  placed  upon 
the  stock  by  the  plaintitl*  was  not  its  true 
market  value,  'but,  on  the  contrary,  the 
true  market  value  is  as  assessed  by  the 
comptroller  general,'  and  concluded  the 
amendment  with  a  prayer  'that  the  court 
may  so  find  and  <leeree.*  The  plaintilT  ob- 
jected to  the  allowance  of  this  amendment 
on  the  ground  that  the  court  was  without 
jurisdiction  to  as^^ess  or  revalue  the  same 
for  the  purpo'ie  of  taxation,  and  that  the 
prayer    was     vague     and     indefinite.     The 
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conit  ruled  that  ft  could  not  in  thii  cbm 
decide  or  flx  t)iR  value  of  the  atock  for  the 
purpose  of  <1i>terminin^  the  amount  for 
whicli  the  execution  should  proceed,  but 
that  it  would  hear  evidence  with  a  view  of 
determining  whether  the  aasesBment  was 
ncessive.  and  refused  to  strike  the  prayer. 
Gridence  waa  heard  in  reference  to  the 
method  Adopted  1^  the  comptroller  gen- 
eral in  reaching  the  valuation  placed  by 
him  upon  the  stock,  and  there  was  a  finding 
in  tlie  final  decree  tliat  the  valuation  was 
Bot  excessive.  As  has  been  said,  there  was 
evidence  jiistifyinf;  this  flndinf;  of  fact. 
Under  the  circumstances,  even  if  there  was 
■sy  error  in  refusing  to  titrike  the  prayer 
o[  the  amendment  to  the  answer,  the  er- 
ror was  not  of  such  a  character  as  to  re- 
quire a  reversal  of  the  judgment." 
[141]  *That  is  to  say,  the  supreme  court  had 
■Ireaily  decided  that  the  taxjiaycr,  being 
In  default  of  return,  was  not  entitled  to 
be  beard  upon  the  valuation  of  his  prop- 
erty, except  for  the  purpose  of  attack- 
ing the  assessment  for  "fraud  or  corrup- 
tion" in  the  assessing  ofllcer,  and  the  testi- 
mony did  not  show  such  excessive  valuation 
s«.  within  the  rule  laid  down  in  both  de- 
tislons.  would  avoid  the  action  of  the  comp- 
Iroller  general. 

Tlie  record  discloses  that  for  many  years 
this  c1a<is  of  property  was  not  rpgarded 
u  taxable  in  Ueorcia,  and  was  not  returned 
(or  taxation  in  the  state.  But  H  is  con- 
tended that  the  taxpayer  here  stands  in 
the  attitude  of  one  acting  contumaciously, 
and  denying  the  validity  of  the  tax  after 
this  court  had  practically  decided  its  valid- 
ity against  the  plaintiffs  In  error  in  Wright 
t.  Louisville  k  N.  R.  Co.  195  U.  S.  219, 
ta  L.  ed.  IGT.  2S  Sup.  Ct.  Rep.  10.  But, 
M  <re  have  seen,  the  supreme  court  of  Geor- 
gia has  expressly  eliminated  the  element 
of  had  faith  in  the  taxpayer  from  the  find- 
inpi  upon  which  its  decision  rests.  The 
Wright  Case  was  held  not  to  have  conclud- 
ed the  contention  that  plaintitTs  were  de- 
nied the  equal  protection  of  the  laws,  in 
that  no  other  person  or  corporation  in 
Georgia  was  assessed  upon  stock  in  a  for- 
tign  corporation,  nor  the  validity  of  the 
claim  that  the  stock  was  not  held  in  Geor- 
gia, nor  other  grounds  alleged  in  tlie  peti- 
tions, except  BO  far  as  the  Georgia  railroad 
was  concerned  for  the  year  1900.  124  Ga. 
fl07,  63  S.  E.  261.  We  must  decide  the 
ease  in  view  of  its  relations  to  a  taxpayer 
not  fraudulently  concealing  his  property, 
and  honestly  contending,  with  reasonable 
grounds  for  the  contention,  that  It  is  not 
taxable  under  the  laws  of  the  state. 

As  we  have  seen,  the  system  provided  in 
n«orgia  by  the  statiilea  of  the  state  as  con- 
strued by  its  highest  court  iwjiiires  of  tlic 
»t  X..  ed. 


taxpayer  that  he  return  all  his  property, 
whether  its  liability  is  fairly  contestabia  ot 
not,  upon  pain  of  an  ea  parte  valuation, 
againnt  which  there  is  no  relief  in  the  tax 
proceedings  or  in  the  courts,  except  in  tboM 
case*  where  fraud  or  corruption  can  ba 
shown  in  the  action  of  the  assessing  officer. 

Reluctant  as  we  are  to  interfere  with 
the  enforcement  of  *the  tax  laws  of  a  stat«,(14S1 
we  are  constrained  to  the  conclusion  that 
this  system  does  not  afford  that  due  process 
of  law  which  adjudges  upon  notice  and  op- 
portunity to  be  heard,  which  it  was  the  in- 
tention of  the  14th  Amendment  to  protect 
against  impairment  by  state  action. 

The  Judgments  of  the  Supreme  Court  of 
Georgia  are  reversed  and  the  oases  remand- 
ed for  further  proceeding*  not  inconsistent 
with  this  opinion. 


ELIZABETH  M.  CHAMBERS,  PUT.  in  Err.. 


(See  S.  C.  Reporter's  ed.  142-160.) 

Error  to  atate  court  —  Fed erttl  question 
—  Iiow  ralsefl. 

1.  Tlie  objection  that  the  Federal  question 
was  not  properly  and  seanonahly  raised  in 
the  state  courts  is  not  available  to  defeat 
the  juriadiction  of  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  the 
liigheat  court  of  a  state,  where  it  clearly  and 
unmistakably  appears  from  the  opinion  of 
that  court  that  the  Federal  question  was  as- 
sumed to  be  in  issue,  was  decideo  against 
the  claim  of  Federal  right,  and  that  the  de- 
cision of  the  question  was  essential  to  the 
judgment  rendered. 

Constltudonul  latv  — prlvlleeei  and  im- 
inttlcF 


NoTB.— As  to   when   Federal   question   te 

raiaed  in  time  to  sustain  the  appellate  ju- 
risdiction of  the  Fedpral  Supreme  Court  over 
stale  courts — ^see  note  to  Chicago,  I.  A  L.  R. 
Co.  V.  McGuire,  4B  L.  ed-  U.  S.  414- 

On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to  make 
a  case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  Slates— see  note  to  Mu- 
tual L.  In*.  Co.  V.  McGrew,  83  L.RA.  33. 

As  to  the  validity  of  class  legislation,  see 
notea  to  State  v.  Goodwill.  6  L.R.A.  021,  and 
State  V.  I^oomis,  21  L.RA.  78B. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — see  note  to 
Louisi-ille  Safety  Vault  4  T.  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  L.R.A.  579. 

On  comity  as  (o  taking  jurisdiction  of 
cause  of  action  for  death  arising  outside  of 
ttatc— see  note  to  Boston  4  M.  R.  Co,  ». 
Hurd,  60  L.R.A-  196. 
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of  an  Ohio  aUtute  under  which,  as  construed  tional  provJBioD  herein  in  queition. 

by  the  highest  court  of  that  .Ute,  the  right  g      th  v.  Arae.,  IBS  U.  8.  4M,  4£  L.  ad. 

of  action   created  by   Pa.   act  of  April   16,  .,-     ,o   c         r^t     -a         jio     n     j 

1861.  p,  874,  I  18,  in  favor  of  the  widow  oi  "»'   >»  f"P;  J^*"   ^P;  ^1^   Henderwj   t. 

perBonal  reprcBenUtives  of  one  whose  death  ««*  Yo"*'  »2  U.  S.  25»-268,  E3  h.  ed.  543- 

!■  caused  by  negligence,  can  be  maintained  ^*^'   ^'^  *■  Colorado,   187  U.  S.  137-163, 

In  the  Ohio  courU  only  when  the  deceased  47   L.   ed.    108-116,   23   Sup.   Ct.   Rep.   92; 

was  an  Ohio  citizen.  Moredock  v.  Kirby,  supra. 

The  statute,  a«  construed,  is  a  denial  ol 

iffo-  22.]  the  right  of  the  eitisen  of  a  sister  aUta  to 
have  the  cause  of  action  resulting  from  th* 
wrongful  act  enforced  in  favor  of  his  wilt 
and  children. 

Helman  v.  PitUbnrgh,  C.  C  ft  Gt.  L.  K. 

IN  ERKOE  to  the  Supreme  Court  of  the  Co.  (8  Ohio  St.  408,  41  L.R.A.  660,  80  N. 

State  of  Ohio  to  review  a  judgment  for  B.  966. 

defendant  in  an  action  to  recover  damages  The  state  ol  Ohio  cannot  forbid  eltizena 

for  the  wrongful  death  of  a  nonresident,  en-  of  other  states  from  suing  in  its  courts,  that 

tered  upon  reversing  judgments  for  plaintill  right  being  enjoyed  by  its  own  people, 

in  the  Circuit  and  Common  Pleas  Courts  of  Eingnrtner  v.   Illinois  Steel   Co.  M  Wis, 

Mahoning  County,  in  that  state.     Affirmed.  76,  34  L.R.A.  603,  66  Am.  St.  Rep.  859,  68 

See  same  case  below,  73  Ohio  St.   16,  11  N.  W.  664;  Blake  t.  HcCluog,  supra. 

I..R.A.(N.S.)   1012.  76  N.  E.  01.  In   order   that   the   sUtement   that   it   Is 

The  facts  are  stated  in  the  opinion.  against  the  public  policy  of  the  state  of  OUo 
to  enforce  in  its  courts  a  cause  of  aettoD  In 

Mr.   Cli«rles   Koonce.    Jr.,    argued   the  f^^„,  „,  ,  ^^^^^  ^,  ,„„tl,„  .j,,,  ^„  ^„ii_ 

cause,  and.  with  Messrs.  R.  B.  Murray  and  ^  ^^^^  fl^gf.  „pp^,^  that  it  would  be  against 

W.  B.  Anderson,  filed  a  brief  for  plaintiff  in  ^^  p„bH<.  policy  of  «  state  to  enforce  a  like 

"^'^'''  cause  of  action  in  favor  of  a  eitiien  of  ita 

The  right  to  mainUin  a  transitory  action  „,„  gtate,  or  a  like  cause  of  action  arisliw 

by  a  citizen  of  one  of  the  states  of  the  jg  ^^g  „,.„  g^ate. 

United   SUtes,    in    the   courts    of   a   sister  Huntington  v.' Attrill.  146  U.  8.  «67-«T0, 

sUte,  is  one  of  the  privileges  and  immuni-  34  l   ed.  1123-1120,  13  Sup.  «.  Rep.  284] 

ties  comprehended  by  |  2  of  article  4  of  the  Stewart  v.  Baltimore  t  O.  R.  Co.  168  V.  B. 

Constitution  of  the  United  SUtes.  ^45    42  L.  ed.  637,  18   Sup.  Ct.  Rep.   lOSi 

Ward  V.  Maryland.  12  Wall.  418-430,  20  Chicago  ft  E.  I.  R.  Co.  v.  Rou«:.  178  III.  ISS^ 

L.  ed.  440-453;  Cole  v.  Cunningham.  133  U.  44  L.R.A.  410,  62  N.  E.  061 ;  Northern  P. 

S.   107-114,  33  L.  ed.  538-542,  10  Sup.  Ct,  g    Cc  v.  Babcock.  164  U.  S.  190,  38  L  ed. 

Rep.  209;  Blake  v.  McClung.  172  U.  S.  230-  ^^8,  14  Sup.  Ct.  Rep.  978;  Law  v.  Westem 

256,  43  L.  ed.  432-430,  19  Sup.  Ct.  Rep.  165;  r.  Cd.  91  Fed.  817;  Davidow  y.  Pennsylvn- 

Moredock  v.  Kirhy.  IIB  Fed.   162;   Paul  v.  „;,  jj   Co.  86  Fed.  943;  Van  Doren  v-  Penn- 

Virginia,  8   Wall.   1B8-I80,   19  L.  ed.  357-  sylvania  R.  Co.  36  C.  C.  A.  282,  93  Fed.  2eO| 

360;  Eingartnerv.  Illinois  Steel  Co.  04  Wis.  wilson   v.   Tootle,   65   Fed.  211;    Walsh   t. 

70,  34  L.RA.  603,  SO  Am.  St.  Rep.  650,  6S  New   York  ft  N.  E.  R.  Co.   160  Klass.   671, 

N.  W:  664;   Cofrode  v.   Gartner,   70   Mich.  39  j^_  gj^  R^p   g^^  jg  ^  ^  594;  Buraa  w. 

343,  7  L.R.A.  611,  44  N.  W.  623;  Jefferson-  Grand  Rapids  ft  I.  R.  Co.  113  Ind.  160,  IS 

ville,  M.  ft  I.  R.  Co.  v.  Hendricks,  41   Ind.  n.  E.  230;  Leonard  v.  Columbia  Steam  N*». 

48;  Schell  V.  Youngstown  Sheet  Iron*  Tube  Co.  84  N,   Y.   46,   36  Am.   Bep,   481;   Eut 

Co.  26  Ohio  C.  C.  209;  State  v.  Cadigan,  73  Tennessee,  V.  ft  G.  R.  Co.  v.  Lewis,  89  Xeun. 

Vt.  246,  67  L.R.A.  688,  87  Am.  St.  Rep.  714,  236,  14  8.  W.  803;  McLeod  v.  Connecticut* 

SO  Atl,   1079;   State  ex  rel.  Hoadley  v.  In-  p.   Rivers  R.  Co.  58  Vt.   726,   6  Atl,   048; 

Buranee  Comrs.  37  Fla.  684,  33  L.R.A.  268,  Boyce  v.  Wabash  R.  Co.  63  Iowa,  70,  60  Am. 

20  So.  772;  Roby  t.  Smith,  131  Ind.  342,  16  Rep.  730,  18  N.  W.  673;  Brute  v.  Cincinnati 

L.R.A.  702,  31  Am.  St.  Rep.  430,  30  N.  E.  r.   Co.  83   Kv.   174;  Missouri  P.  R.  Co.  t. 

1093;    Shirk   v.   La  Fayette,   52   Fed.   857;  Leivis,   24    Neb.    848,   2   L.R.A.    67.   40   N. 

Farmers'  Loan  ft  T.  Co.  Chicago  ft  A.  R.  Co.  W.     401 ;      Knight     v.     West     Jersey     R. 

27  Fed.  146;  State  v.  Duckworth,  5  Idaho,  Co.  108  Pa.  260,  56  Am.  Rep.  200;  O'Reilly 

642,  39  L.B.A.  365.  96  Am.  St.  Rep.  199,  v.  New  York  ft  N.  E.  R.  Co.  16  K.  L  388,  S 

61  Pac.  466;  Corfield  t.  Coryell,  4  Wash.  L.R.A.  364.  6  L.R.A.  719,  17  Atl.  171,  000, 

C.  C.  380,  Fed.  Cas.  No.  3.230.  10   Atl.   244;    Nelson   v.   Chesapeake   ft   a 

The  real  purpose  and  effect  of  the  act  as  R.  Co.  88  Va.  971,  16  L.R-A.  583,  14  S.  B. 

construed   was.   and   is,   to   discriminate   tn  838. 

bvor  of  citisens  of  Ohio  and  against  citl-  The  fact  that  litigation,  may  congest  the 

"'  SOT  V..8. 
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wait  dodcets  is  not.  the  kind  of  reason  which 
will  permit  it  to  escape  the  charge  of  nn 
eonstitntionalitj  on  the  ground  of  public 
policj. 

Oofrode  t.  Ghurtner,  79  Mich.  332,  7  LIL 
A.  611,  44  N.  W.  e23. 

This  court  has  jurisdiction  to  review  this 


Capital  City  Dairy  Co.  v.  Ohio,  188  U.  8. 
SS8-242,  46  L.  ed.  171-174,  22  Sup.  Ct.  Rep. 
120;  Missouri,  K.  &  T.  R.  Co.  ▼.  Elliott,  184 
U.  &  530-534,  46  L.  ed.  673-677,  22  Sup. 
Ct  Rep.  446;  Merchants'  Nat.  Bank  ▼. 
Wehmmnn,  202  U.  S.  295-299,  50  L.  ed. 
10S6-1O4O,  26  Sup.  Ct  Rep.  613;  Rector  v. 
City  Deposit  Bank,  200  U.  S.  405^12,  50 
L  ed.  527-530,  26  Sup.  Ct.  Rep.  289 ;  Oin- 
dnnati,  P.  B.  S.  ft  P.  Packet  Co.  v.  Bay, 
20O  U.  S.  179-182,  50  L.  ed.  428-432,  26 
Sup.  Ct.  Rep.  208. 

Mr.  George  F.  Arrel  argued  the  cause, 
and,  with  Messrs.  James  P.  Wilson  and  Ar- 
ret, Wilson,  ft  Harrington,  filed  a  brief  for 
defendant  in  error: 

The  Federal  right,  title,  privilege,  or  im- 
munity must  be  specially  set  up  or  claimed, 
in  order  to  give  this  court  jurisdiction  to 
review  the  final  judgment  of  the  state  su- 
preme court. 

P.  G.  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct. 
Rep.  709;  Sayward  v.  Denny,  158  U.  S.  180, 
183,  184,  186,  39  L.  ed.  941-943,  16  Sup.  Ct. 
Rep.  777 ;  Home  for  IncurAbU*  v.  New  York, 
187  U.  S.  155,  47  L.  ed.  117,  63  L.R.A.  329, 
23  Sup.  Ct.  Rep.  84;  Mutual  L.  Ins.  Co.  v. 
McGrew,  188  U.  S.  291,  47  L.  ed.  480,  63 
L.RJI.  33,  23  Sup.  Ct.  Rep.  375;  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  47  L.  ed.  487, 
63  L.R.A.  471,  23  Sup.  Ct.  Rep.  395. 

Outside  of  what  is  said  in  the  opinion,  it 
could  not  be  discovered,  except  by  infer- 
ence, that  any  right  under  the  Federal  Con- 
stitution had  been  set  up  or  claimed  in  that 
court;  and  in  Ohio,  the  syllabus,  and  not 
the  opinion,  contains  the  law  of  the  case, 
as  settled  and  determined  by  the  court. 

The  certificate  of  the  chief  justice  of  the 
supreme  court  of  Ohio,  certifying  that  this 
right,  privilege,  or  immunity  was  specially 
let  up  or  claimed,  is  not  sufficient  alone  to 
give  this  court  jurisdiction. 

Home  for  Incurables  v.  New  York,  supra. 

The  statute  does  not  discriminate  between 
citizens  of  Ohio  and  of  other  states. 

Paul  T.  Virginia,  8  Wall.  180,  19  L.  ed. 
360. 

The  constitutional  provision  does  not 
create,  but  only  secures,  privileges  and  im- 
munities of  citizens  of  the  various  states. 

Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394. 

A  state  may  establish  and  enforce  its  own 
public  policj. 
IS  Ii.  ed. 


Texas  ft  P.  R.  Co.  ▼.  Cox,  145  U.  8.  69S, 
36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905;  Stewart 
V.  Baltimore  ft  O.  R.  Co.  168  U.  S.  445,  42 
L.  ed.  537,  18  Sup.  Ct  Rep.  105. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  directed  to  the 
supreme  court  of  the  state  of  Ohio.  The 
plaintiff  in  error  is  the  widow  of  Henry  B. 
Chambers,  who,  while  in  the  employ  of  the 
defendant  in  error  as  a  locomotive  engineer, 
and  eng^ed  in  the  performance  of  his  duty, 
received  injuries  from  which  he  shortly  af- 
terwards died.  Both  tiusband  and  wife 
were,  at  the  time  of  the  injuries  and  death, 
citizens  of  Pennsylvania,  and  the  wife  has 
since  continued  to  be  such.  The  injuries 
and  death  occurred  in  Pennsylvania.  The 
widow  brought  an  action  in  the  court  of 
common  pleas  of  the  state  of  Ohio  against 
the  defendant  railroad,  alleging  that  the  in- 
juries were  caused  by  its  negligence.  In 
that  action  she  sought  to  recover  damages 
under  certain  parts  of  the  Constitution  and 
laws  of  Pennsylvania  printed  in  the  mar- 
gin.t   which   provided   for   the   recovery   of 

t Sections  18  and  19  of  the  act  of  April 
15,  1851,  are  as  follows:  "Sec.  18.  No  ac- 
tion hereafter  brought  to  recover  damages 
for  injuries  to  the  person  by  negligence 
or  default  shall  abate  by  reason  of  the  death 
of  the  plaintiff;  but  the  personal  representa- 
tives of  the  deceased  may  be  substituted  as 
plaintiflT,  and  prosecute  the  suit  to  final 
judgment'  and  satisfaction."  "Sec.  19. 
Whenever  death  shall  be  occasioned  by  un- 
lawful violence  or  negligence,  and  no  suit 
for  damages  be  brought  by  the  party  in- 
jured, during  his  or  her  life,  the  widow  of 
any  such  deceased,  or,  if  there  be  no  widow, 
the  personal  representatives,  may  maintain 
an  action  for  and  recover  damages  for  the 
death  thus  occasioned."  Sections  1  and  2 
of  the  act  of  April  26,  1855,  are  as  follows: 
"Sec.  1.  The  persons  entitled  to  recover  dam- 
ages for  any  injury  causing  death  shall  be 
the  husband,  widow,  children,  or  parents  of 
the  deceased,  and  no  otlier  relative,  and  the 
sum  recovered  shall  go  to  them  in  the  pro- 
portion they  would  take  his  or  her  personal 
estate  in  case  of  intestacy,  and  that  without 
liability  to  creditors."  "Sec.  2.  The  dec- 
laration shall  state  who  are  the  parties  en- 
titled in  such  action;  the  action  shall  be 
brought  within  one  year  after  the  death, 
and  not  thereafter."  By  §  21,  article  3,  of 
the  Constitution  of  the  state  of  Pennsylva- 
nia of  1874,  it  is  provided  as  follows,  to  wit: 
•*Sec.  21.  No  act  of  the  general  assembly 
shall  limit  the  amount  to  be  recovered  for 
injuries  resulting  in  death,  or  for  injuries 
to  person  or  property,  and  in  case  of  death 
from  such  injuries  the  right  of  action  shall 
survive,  and  the  general  assembly  shall  pre- 
scribe for  whose  iSiiieflt  such  actions  shall  he 
prosecuted." 
10  \^\ 
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[]47]dainage8  Mor  death.  The  plaintiff  had  a 
verdict  and  judgment  in  the  court  of  com- 
mon pleas,  from  which,  by  petition  in  error, 
the  case  was  removed  first  to  an  interme- 
diate court  and  then  to  the  supreme  court 
of  the  state.  There  it  was  insisted  by  the 
defendant  that  the  action  could  not  be 
maintained  in  the  courts  of  Ohio.  The  su- 
preme court  sustained  this  contention,  re- 
versed the  judgments  of  the  court  below, 
and  entered  judgment  for  the  defendant. 
A  statute  of  Ohio  provided  that  ''whenever 
the  death  of  a  citizen  of  this  state  has  been 
or  may  be  caused  by  a  wrongful  act,  neg- 
lect, or  default  in  another  state,  territory, 
or  foreign  country,  for  which  a  right  to 
maintain  an  action  and  recover  damages  in 
respect  thereof  is  given  by  a  statute  of  such 
other  state,  territory,  or  foreign  country, 
such  right  of  action  may  be  enforced  in  this 
state  within  the  time  prescribed  for  the 
commencement  of  such  action  by  the  stat- 
ute of  such  other  state,  territory,  or  foreign 
country."  [Bates,  Anno.  Stat,  i  6134a.] 
There  was  no  other  statutory  provision  on 
the  subject.  The  supreme  court  held  that 
the  action  authorized  by  this  statute  for  a 
death  occurring  in  another  state  was  only 
when  the  death  was  that  of  a  citizen  of 
Ohio;  that  the  common  law  of  the  state 
forbade  such  action;  and  that,  as  the  per- 
son for  whose  death  damages  were  demand- 
ed in  this  case  was  not  a  citizen  of  Ohio, 
the  action  would  not  lie.  The  plaintiff 
brings  the  case  here  on  writ  of  error,  al- 
leging that  the  statute  thus  construed  and 

[148] the  judgment  *based  upon  that  construction 
violate  article  4,  i  2,  paragraph  1,  of  the 
Constitution  of  the  United  States,  which 
provides  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states." 
This  allegation  presents  the  only  question' 
for  our  consideration. 

The  defendant  objects  to  our  jurisdiction 
to  reexamine  the  judgment  because  the 
Federal  question  was  not  properly  and  sea- 
sonably raised  in  the  courts  of  the  state. 
But  it  clearly  and  unmistakably  appears 
from  the  opinion  of  the  supreme  court  that 
the  Federal  question  was  assumed  to  be  in 
issue,  was  decided  against  the  claim  of  Fed- 
eral right,  and  that  the  decision  of  the 
question  was  essential  to  the  judgment  ren- 
dered. This  is  enough  to  give  this  court 
the  authority  to  re-examine  that  question 
on  writ  of  error.  San  Jos4  lAnd  &  Water 
Co.  V.  San  Jo8«  Ranch  Co.  189  U.  S.  177, 
47  L.  ed.  765,  23  Sup.  Ct.  Rep.  487;  Mon- 
tana ex  rel.  Haire  v.  Rice,  204  U.  S.  291, 
61  L.  ed.  490,  27  Sup.  Ct.  Rep.  281. 

In  the  decision  of  the  merits  of  the  case 
there  are  some  fundamental  principles 
which  are  of  controlling  effect.    The  right 


to  sue  and  defend  in  the  courts  is  the  al- 
ternative of  force.  In  an  organized  society 
it  is  the  right  conservative  of  all  other 
rights,  and  lies  at  the  foundation  of  or- 
derly government.  It  is  one  of  the  highest 
and  most  essential  privileges  of  citizenship, 
and  must  be  allowed  by  each  state  to  the 
citizens  of  all  other  states  to  the  precise 
extent  that  it  is  allowed  to  its  own  citizens. 
Equality  of  treatment  in  this  respect  ia 
not  left  to  depend  upon  comity  between 
the  states,  but  is  granted  and  protected  by 
the  Federal  Constitution.  Corfield  v.  Cor- 
yell, 4  Wash.  C.  C.  371,  380,  Fed.  Caa.  No. 
3,230,  per  Washington,  J.;  Ward  v.  Mary- 
land, 12  Wall.  418,  430,  20  L.  ed.  449,  452, 
per  Clifford,  J.;  Cole  v.  Cunningham,  133 
U.  S.  107,  114,  33  L.  ed.  638,  542,  10 
Sup.  Ct.  Rep.  269,  per  Fuller,  Ch.  J. ;  Blake 
V.  McClung,  172  U.  S.  239,  262,  43  L.  ed. 
432,  437,  10  Sup.  Ct.  Rep.  165,  per  Harlan, 
J. 

But,  subject  to  the  restrictions  of  the 
Federal  Constitution,  the  state  may  deter- 
mine the  limits  of  the  jurisdiction  of  its 
courts,  and  the  character  of  the  controver- 
sies which  shall  be  heard  in  them.  The 
state  policy  decides  whether  and  to  what 
•extent  the  state  will  entertain  in  its  courts[14 
transitory  actions,  where  the  causes  of  ac- 
tion have  arisen  in  other  jurisdictions. 
Different  states  may  have  different  policies, 
and  the  same  state  may  have  different 
policies  at  different  times.  But  any  policy 
the  state  may  choose  to  adopt  must  operate 
in  the  same  way  on  its  own  citizens  and 
those  of  other  states.  The  privileges  which 
it  affords  to  one  class  it  must  afford  to 
the  other.  Any  law  by  which  privileges  to 
begin  actions  in  the  courts  are  given  to  its 
own  citizens  and  withheld  from  the  citizens 
of  other  states  is  void,  because  in  conflict 
with  the  supreme  law  of  the  land. 

The  law  of  Ohio  must  be  brought  to  the 
test  of  these  fundamental  principles.  It 
appears  from  the  decision  under  review 
(and  we  need  no  other  authority)  that, 
by  the  common  law  of  the  state,  the  courts 
had  no  jurisdiction  to  entertain  actions 
to  recover  damages  for  death  where  tho 
cause  of  action  arose  under  the  laws  of 
other  states  or  countries.  This  rule  was 
universal  in  its  application.  The  citizen- 
ship of  the  persons  who  brought  action  or 
of  the  person  for  whose  death  a  remedy 
was  sought  was  immaterial.  If  tlie  death 
was  caused  outside  the  state  and  the  right 
of  action  arose  under  laws  foreign  to  the 
state,  its  courts  were  impartially  closed  to 
all  persons  seeking  a  remedy,  entirely  irre- 
spective of  their  citizenship.  The  common 
law,  however,  was  modified  by  a  statute 
which,  as  amended,  became  the  statute  un- 
der consideration  here..    P^  this  statute  the 
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•onrta  were  given  juriaillctlon  over  certain  mction  which  the  legislature  meant  to  pro- 

actiona  ot  thta  description,  while  the  com-  vide  tor  by  this  section,  but  *the  creation  of[lSl] 

mon  law  was  left  to  control  all  others.    A  an  orlgioal  cause  of  action  In  favor  of  a 

discrimination    was    thus    introduced    into  surviving    widow    or    personal    repreaenta- 

tba^w  of  the  state.    The  discriininatlon  tive." 

waa  baaed  solely  on  the  citizenship  of  the  This  ia  tbe  settled  Interpretation  of  tba 
deceased.  The  courts  were  open  in  such  act,  Mann  t.  Wetand,  81*  Pa.  243;  Penn- 
cases  to  plaintiffs  who  were  citizens  of  other  sjlvanla  R.  Co.  t.  Bock,  S3  Pa.  427;  Bn- 
lUles  if  tbe  deceased  was  a  citizen  of  Ohio;  gles'i  EsUte,  21  Pa.  Co.  Ct.  2BSi  McCaf- 
they  were  closed  to  plaintifTa  who  were  ferty  v.  Pennsylvania  R.  Co.  193  Pa.  339, 
citiiena  of  Ohio  if  the  deceased  was  a  citi-  74  Am.  St.  Rep.  BOO,  44  Atl.  43S.  It  ap- 
ttn  of  another  state.  So  far  as  the  par-  pears  clearly,  therefore,  that  the  c»use  of 
ties  to  the  Htij^tion  are  concerned,  the  action  which  the  plaintiff  sought  to  en- 
«t«te,  by  its  laws,  made  no  discrimination  force  was  one  created  for  her  benefit  and 
hsaed  on  citizenship,  and  offered  precisely  vested  originally  in  her.  She  has  not  been 
[IHJtbe  same  privileges  to  citizens  of  'other  denied  access  to  the  Ohio  courts  because 
itatcs  which  it  allowed  to  its  own.  There  she  is  not  a  citizen  of  that  state,  but  be- 
lt, therefore,  at  least  a  literal  conformity  cause  the  cause  of  action  which  she  presents 
with  the  requirementH  of  the  Constitution,  is  not  cognizable  in  those  courts.  She 
But  it  may  be  urged,  on  the  other  hand,  would  have  been  denied  bearing  of  the  same 
that  the  conformity  Is  only  superficial;  pause  for  the  same  reason  if  she  had  been 
that  the  death  action  may  be  given  by  the  ^  citi/en  of  Ohio.  In  excluding  her  cause 
foreign  law  to  the  person  killed,  at  the  in-  ^f  action  from  the  courU  the  law  of  Ohio 
riant  when  he  waa  vivni  et  mor(u«»,  and  j,as  not  been  influenced  by  her  citizenship, 
made  to  survive  and  pass  to  his  representa-  „hich  Is  regarded  as  immaUrial.  We  are 
(Ives  (Hipgins  v.  Central  New  England  &  „„able  to  see  that  in  this  case  the  plain- 
TV,  R.  Co.  155  Mass.  170,  31  Am.  St.  Rep.  till  has  been  refused  any  right  which  the 
£14.  29  N.  E.  S34);  that  in  such  canes  it  is  Constitution  of  the  United  States  confers 
the  right  of  action  of  the  deceased  which  la  u™„  h^r,  and  acconlingly  the  judgment  la 
brought  into  court  by  those  who  have  it  affirmed 
Iiy  survivorship;  and  that,  as  the  test  of 
iurl^l.U.T.  1,  tho  tlliawhip  01  th.  p.,«,n        j,^    j^„^.    Holme.,    oonourrlng, 

r?"    w/'*!,      ■       ;  T"  °;'?;".v  ;       AlHoush  I  do  not  di».ol  Irom  th.  ,»■ 
|»nor   wu  .  o,l„.„  ol  Ohio  .od  d«l,n«l  ,^„i  .„  4,  p„p„,l,i„„  H.l  1,  ,h,  ,U1. 

IMo  .  ml  .od  .ub.tu,t,.l  »™,  «  d,.-  .t,iidoMnolopmtt.l.Il.    IdonottWA 

«talo.tion  lorbldd..  bj  lb.  Coo.i,U.ll.n^  ,,  ^  ^  p„„™d  to  neui  to  giv.  to 

If  aucb  a  case  should  arise,  and  be  denied      ,,  ...  ....  ii.    r-      4i 

,  •    .         .      ,1.      nt.-  _i     L      ij.      .-.1..  all  persons  a  right  to  sue  in  case  the  Conatl- 

hMnng   in   the    Ohio   courts   by   the    Ohio  .    ."    ,    ...     .,  ,     „.u«  n. i-_-._i 

,         X.  .L      a     -  1  1 J    i      i       J  tution  forbids  it  to  make  the  more  limited 

1.W,     te,     u   Ih.   d.n..l   »oold    b.   b.,«l  ,1,,,  „  „^,  ^„„„     ,    u„|„ 

opo«  Ih,  ..tiMiab.p  ot  ttat  p,r«»,  In  whom  '  ,      ^        '  „    „    .,.  '        „  , 


the    right    of    action    originally    vested,    it 


Sewer  Pipe  Co.   184  U.   S.  S40,  506,   40  L. 


mTghtl^^^'es^Tto  «n",ld;7whetw'ti;;  '•'■  "»•  ««2-  22  Sup.  Ct.  Hep.  431.     Apart 

Ohio  law  did  not,  in  substance,  grant  priv  ''«»  '''*  '^^"^  "^  °"  ""  "»""*"•  »"  •«; 

ilegca  to  Ohio  citizens  which  it  withheld  '">"  ^'^^  ^^"  "•  O""'"-    I  'w^J  .^i*  «»t  I 

from  citizens  of  other  states.     But  no  such  '*'>   ""*   undcrsUnd  that  ther»  i.  anything 

case  is  before  us.    The  Pennsylvania  stat-  '■■  ">*  J"<Mpn«t  that  contradicU  my  opin- 

nte  which  created  the  right  of  action  sought  '*"•  "  to  the  law. 
to  be  enforced  in  the  Ohio  courts  has  been 

construed   by   the    courta   of   Pennsylvania.  Mr.    Justice   Harlan    (with    whom    COO- 

The  applicable  section  is  |  IB  of  the  act  of  curred  Mr.  Justice  While  and  Mr.  Justics 

1851.     Of  it  the  Pennsylvania  court  said  in  McK«nna),  dissenting: 

Fink  V.  Garman,  40  Pa.  95:  The     plaintiR    in    error,     Elizabeth     M. 

"The  18th  section  was  apparently  intend-  Chambers,  a  citizen  of  Pennsylvania,  sought 

n)  to   regulate  a  common  law   right  of  ac-  by    this    action    against    the    Baltimore   t 

tion    by    securing    to   it   survivorship;    but  'Ohio   Railroad   Company,  in   the   common[lftS] 

the  19th  section  was  creative  of  a  new  cause  pleas   court  of  Mahoning  county,   Ohio,  ta 

of  action,  wholly  unknown  to  the  common  recover   damages   on    account    of    her    hua- 

law.     And  the  right  of  action  was  not  giv-  band's  death  in  Pennsylvania  in   1902,— hia 

en  to  the  person  sulfering  the  injury,  since  death   having  been   caused,   it  was   alleged* 

■a  man  could  sue  for  his  own  death,   but  by  the  negligence  of  the  defendant  railroad 

(o   his   widow   or   personal   representatives,  company  while  operating  a  part  of  ita  Una 


Iff2-154 


SupixmB  CoxTBT  or  the  United  States. 


Oct.  Tiu^ 


brought  into  court  hj  due  service  of 
summoiiB,  and  there  was  a  trial  resulting 
in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $3,000.  The  case  was  carried 
upon  writ  of  error  to  the  circuit  court  of 
Mahoning  county  and  the  judgment  was 
there  affirmed.  That  judgment  of  affirm- 
ance was  reversed  by  the  supreme  court  of 
Ohio,  with  directions  to  enter  judgment  for 
the  railroad  company. 

That  the  laws  of  Pennsylvania  give  a 
right  of  action  in  favor  of  the  widow  of  a 
deceased  whose  death  is  "occasioned  by  un- 
lawful violence  or  negligence"  is  not  di.s- 
puted.  It  is  equally  clear  that  the  pres- 
ent plaintiff's  cause  of  action  is  not  local, 
but  is  transitory,  in  its  nature,  and,  speak- 
ing generally,  can  be  maintained  in  any 
jurisdiction  where  the  wrongdoer  may  be 
found  and  be  brought  before  the  court. 
Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439;  Stewart  v.  Baltimore  &  O. 
R.  Co.  168  U.  S.  446,  42  L.  ed.  537,  18 
Sup.  Ct.  Rep.  105. 

By  a  statute  of  Ohio  (1902)  in  force 
when  this  action  was  brought,  it  was  pro- 
vided that  "whenever  the  death  of  a  citi- 
zen of  this  state  has  been  or  may  be  caused 
by  a  wrongful  act,  neglect,  or  default  in 
another  state,  territory,  or  foreign  coun- 
try, for  which  a  right  to  maintain  an  ac- 
tion and  recover  damages  in  respect  there- 
of is  given  by  a  statute  of  such  other 
state,  territory,  or  foreign  country,  such 
right  of  action  may  be  enforced  in  this 
state  within  the  time  prescribed  for  the 
commencement  of  such  action  by  the  stat- 
ute of  such  other  state,  territory,  or  foreign 
country."  95  Ohio  Laws,  401.  By  a  previ- 
ous statute  (1894)  suits  of  that  kind  were 
allowed  in  Ohio  when  death  was  caused 
by  a  wrongful  act,  negligence,  or  default  in 
another  state  if  such  suits  were  allowed  in 
the  state  where  the  death  occurred.  But 
that  statute,  as  stated  by  the  court  in  this 
case,  was  repealed  by  the  above  act  of  1902. 
[15S]So  that  the  ^court,  in  the  present  case,  held 
that  the  act  of  1902  changed  the  former 
law  in  two  essential  particulars:  "1.  It 
dispenses  with  the  condition  that  the  state 
in  which  the  wrongful  death  occurs  shall 
enforce  in  its  courts  the  statute  of  this 
state  of  like  character.  2.  It  in  terms 
limits  the  right  therein  given  to  maintain 
an  action  in  this  state  for  wrongful  death 
occurring  in  another  state,  to  actions  for 
causing  the  death  of  oiiieen8  of  Ohio,  where- 
as original  i  6134a  gave  such  right  with- 
out limitation  or  restriction  as  to  citi- 
xenship."  Again,  the  court  said:  "Having 
regard,  then,  to  the  scope  and  effect  of  the 
provisions  of  the  section  amended,  and  to 
the  special  character  of  the  amendments 
mads,  we  think  it  dear  that  th«  legislature, 


by  the  adoption  of  amended  |  6134a  [tha 
act  of  1902],  undertook  and  intended  there- 
by to  limit  and  restrict  the  right  to  re- 
cover in  the  courts  of  this  state  for  a 
wrongful  death  occurring  in  another  sfltte, 
to  those  cases  where  the  person  killed  was, 
at  the  time  of  his  death,  a  citizen  of  Ohio." 
That  there  may  be  no  mistake  as  to  the 
decision,  I  quote  the  official  syllabus  of  the 
present  case,  which,  by  the  law  of  Ohio, 
is  to  be  taken  as  indicating  the  point  ac- 
tually in  judgment:  "No  action  can  be 
maintained  in  the  courts  of  this  state  upon 
a  cause  of  action  for  wrongful  death  oc- 
curring in  another  state,  except  where  the 
person  wrongfully  killed  was  a  citisen  of 
the  state  of  Ohio."  73  Ohio  St.  16,  76 
N.  E.  91. 

It  thus  appears  that  the  final  judgment 
in  this  case  for  the  railroad  company  rests 
upon  the  distinct  ground  that  the  courts  of 
Ohio  cannot,  under  the  statute  of  that 
state,  take  cognizance  of  an  action  for  dam- 
ages on  account  of  death  occurring  in  an- 
other state  and  caused  by  wrongful  act, 
neglect,  or  default,  except  where  the  per- 
son wrongfully  killed  was  a  citizen  of  Ohio. 
In  that  view,  if  two  persons,  one  a  citizen 
of  Ohio  and  the  other  a  citizen  of  Penn- 
sylvania, traveling  together  on  a  railroad 
in  Pennsylvania,  should  both  be  killed  at 
the  same  moment  and  under  precisely  the 
same  circumstances,  in  consequence  of  the 
negligence  or  default  of  the  railroad  com- 
pany, the  courts  of  Ohio  are  closed  by  its 
statute  against  any  suit  *for  damages[15 
brought  by  the  widow  or  the  estate  of  the 
citizen  of  Pennsylvania  against  the  rail- 
road company,  but  will  be  open  to  suit  by 
tlie  widow  or  the  estate  of  the  deceased  citi- 
zen of  Ohio,  although  by  the  laws  of  the 
state  where  the  death  occurred  the  widow 
or  estate  of  each  decedent  would  have,  in 
the  latter  state,  a  valid  cause  of  action. 

Is  a  state  enactment  having  such  effect 
repugnant  to  the  clause  of  the  Federal  Con- 
stitution, art.  4,  §  2,  which  declares  that 
"the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
in  the  several  states?"  Will  not  that  con- 
stitutional guaranty  be  shorn  of  much  of 
its  value  if  any  state  can  reserve,  either  for 
its  own  citizens,  or  for  the  estates  of  its 
citizens,  privileges  and  immunities  which, 
even  where  the  facts  are  the  same,  it  denies 
to  citizens  or  to  the  estates  of  citizens  of 
other  states? 

It  is  not  necessary  to  fully  enumerate  the 
privileges  and  immunities  secured  against 
hostile  discrimination  by  the  constitutional 
provision  in  question.  All  agree  that 
among  such  privileges  and  immunities  aro 
I  those  which,  under  our  institutions,  are 
fundamental  in  their  nature.     I  cordially 
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mi  to  what  is  said  upon  this  point  iu 
the  opinion  just  delivered  for  the  majority 
<»f  the  court.     The  opinion  says:     "In  the 
decision  of  the  merits  of  the  case  there  are 
■ome  fundamental  principles  which  are  of 
eontrolling  effect.     The   right  to   sue   and 
defend  in  the  courts  is  the  alternative  of 
force.     In  an  organized   society   it  is   the 
right  conservative  of  all  other  rights,  and 
lies  at  the   foundation   of  orderly  govern- 
ment.   It  is  one  of  the  highest  and  most  es- 
•ential  privileges  of  citizenship,  and  must 
be  allowed  by  each  state  to  the  citizens  of 
all  other  states  to  the  precise  extent  that 
It  is  allowed  to  its  own  citizens.    Equality 
of  treatment  in  this  respect  is  not  left  to 
depend  upon  comity  between  the  states,  but 
Is  granted  and   protected   by   the  Federal 
Constitution.    .    .     .    The  privileges  which 
it  [the  state]  affords  to  one  class  it  must 
afford   to   the  other.     Any   law   by   which 
privileges  to  begin  actions  in  the  courts  are 
given  to  its  own  citizens  and  withheld  from 
[155]the  citizens  of  other  *states  is  void,  because 
in  conflict   with  the  supreme  law   of   the 
land." 

These  views  are  supported  by  the  former 
decisions  of  this  and  other  courts.  In  the 
leading  case  of  Corfield  v.  Coryell,  4  Wash. 
C.  C.  371-380,  Fed.  Cas.  No.  3,230,  Air. 
Justice  Washington  said:  "The  inquiry 
is.  What  are  the  privileges  and  immunities 
of  citizens  in  the  several  states  ?  We  feel  no 
liesitation  in  confining  these  expressions  to 
those  privileges  and  immunities  which  are, 
b  their  nature,  fundamental,  which  belong, 
of  right,  to  the  citizens  of  all  free  govern- 
ments, and  which  have,  at  all  times,  been 
enjoyed  by  the  citizens  of  the  several  states 
which  compose  this  Union,  from  the  time 
of  their  becoming  free,  independent,  and 
sovereign.  What  these  fundamental  prin- 
dples  are  it  would,  perhaps,  be  more  tediou9 
than  difficult  to  enumerate."  Among  the 
paKicular  privileges  and  immunities  which 
are  clearly  to  be  deemed  fundamental,  the 
eourt  in  that  case  specifies  the  right  "to 
kutitute  and  maintain  actions  of  any  kind 
in  the  courts  of  the  state." 

In  Paul  v.  Virginia,  8  Wall.  168,  180,  19 
L  ed.  357,  360,  Uie  court,  speaking  by  Mr. 
Justice  Field,  said:  "It  was  undoubtedly 
the  object  of  the  clause  in  question  [Const, 
art  4,  I  2]  to  place  the  citizens  of  each 
state  upon  the  same  footing  with  citizens 
of  other  states,  so  far  as  the  advantages 
resulting  from  citizenship  in  those  states 
are  concerned.  It  relieves  them  from  the 
disabilities  of  alienage  in  other  states;  it 
inhibits  dtscriminating  legislation  against 
them  by  other  states;  it  gives  them  the 
right  of  free  ingress  into  other  states,  and 
egress  from  them;  it  insures  to  them  in 
other  states  the  same  freedom  possessed  by 
Sa  JU  ed. 


the  citizens  of  those  states  in  the  acquisl' 
tion  and  enjoyment  of  property  and  in  the 
pursuit  of  happiness;  and  it  secures  to 
them  in  other  states  the  equal  protection  of 
their  laws.  It  has  been  justly  said  that  no 
provision  in  the  Constitution  has  tended  so 
strongly  to  constitute  the  citizens  of  the 
United  States  one  people  as  this.  Indeed, 
without  some  provision  of  the  kind  remov- 
ing from  the  citizens  of  each  state  the  dis- 
abilities of  alienage  in  the  other  states,  and 
giving  them  equality  of  privilege  with 
citizens  of  *those  states,  the  Republic  would[15€] 
have  constituted  little  more  than  a  league 
of  states;  it  would  not  have  constituted 
the  Union  which  now  exists." 

So,  in  Ward  v.  Maryland,  12  Wall.  418- 
430,  20  L.  ed.  449-452,  the  court,  after  re- 
ferring to  Corfield  v.  Coryell,  above  cited* 
and  speaking  by  Mr.  Justice  Clifford,  stated 
that  the  right  "to  maintain  actions  in  the 
courts  of  the  state"  was  fundamental,  and 
was  protected  by  the  constitutional  clause 
in  question  against  state  enactments  that 
discriminated  against  citizens  of  other 
states. 

Referring  to  the  cases  just  cited,  and  to 
the  constitutional  clause  in  question,  Mr. 
Justice  Miller,  speaking  for  the  court  in 
the  Slaughter-House  Cases,  16  Wall.  36,  77, 
21  L.  ed.  394,  409,  said:  "Its  sole  purpose 
was  to  declare  to  the  several  states  that 
whatever  those  rights,  as  you  grant  or 
establish  them  to  your  own  citizens,  or  as 
you  limit  or  qualify,  or  impose  restrictions 
on  their  exercise,  the  same,  neither  more 
nor  less,  shall  be  the  measure  of  the  rights 
of  citizens  of  other  states  within  your  juris- 
diction." 

In  Cole  v.  Cunningham,  133  U.  S.  107- 
114,  33  L.  ed.  638-542,  10  Sup.  Ct.  Rep. 
269-271,  the  present  Chief  Justice,  speak- 
ing for  the  court,  said:  "The  intention  of 
§  2  of  article  4  was  to  confer  on  the  citi- 
zens of  the  several  states  a  general  citizen- 
ship, and  to  communicate  all  the  privileges 
and  immunities  which  the  citizens  of  tlie 
same  state  would  be  entitled  to  under  the 
like '  circumstances,  and  this  includes  ths 
right  to  institute  actions.*' 

In  the  more  recent  case  of  Blake  v.  Mc- 
Clung,  172  U.  S.  239-256,  43  L.  ed.  432-438, 
19  Sup.  Ct.  Rep.  165-172,  the  court  said: 
"We  must  not  be  understood  as  saying  that 
a  citizen  of  one  state  is  entitled  to  enjoj 
in  another  state  every  privilege  that  may 
be  given  in  the  latter  to  its  own  citizens. 
There  are  privileges  that  may  be  accorded 
by  a  state  to  its  own  people  in  which  citi- 
zens of  other  states  may  not  participate 
except  in  conformity  to  such  reasonable 
regulations  as  may  be  established  by  the 
state.  For  instance,  a  state  cannot  forbid 
eiiigenM  of  other  states  from  suing  in  iU 
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courts,  thai  right  being  enjoyed  by  ita  oton 
people;  but  it  may  require  a  nonresident, 
although  a  citizen  of  another  state,  to  give 
bond  for  costs,  although  such  bond  be  not 

[157]required  of  a  resident.  Such  *a  regulation 
of  the  internal  affairs  of  a  state  cannot 
reasonably  be  characterized  as  hostile  to 
the  fundamental  rights  of  citizens  of  other 
states.  .  .  .  The  Constitution  forbids 
only  such  legislation  affecting  citizens  of 
the  respective  states  as  will  substantially  or 
practically  put  a  citizen  of  one  state  in 
a  condition  of  alienage  when  he  is  within 
or  when  he  removes  to  another  state,  or 
when,  asserting  in  another  state  the  rights 
that  commonly  appertain  to  those  who  are 
part  of  the  political  community  known  as 
the  people  of  the  United  States,  by  and 
for  whom  the  government  of  the  Union  was 
ordained  and  established." 

These  cases,  I  think,  require  the  reversal 
of  the  judgment  of  the  supreme  court  upon 
the  ground  that  it  denies  to  the  plaintiff 
a  right  secured  by  tlie  Constitution  of  the 
United  States.  The  statute  of  Ohio,  we 
have  seen,  closes  the  doors  of  the  courts  of 
that  state  against  the  present  plaintiff 
alone  because  her  deceased  husband  wa.s 
not,  at  the  time  of  his  death,  a  citizen  of 
Ohio.  Thus,  every  citizen  of  Ohio,  when  in 
another  state,  for  whatever  purpose,  is 
accompanied  by  the  assurance  on  the  part 
of  his  state  that  its  courts  will  be  open  for 
suit  by  his  widow  or  representative  if  his 
death,  while  in  another  state,  is  caused  by 
the  negligence  or  default  of  another  person 
or  company.  But  that  privilege  is  denied 
by  the  Ohio  statute  to  the  representative 
of  citizens  of  other  states  meeting  death  un- 
der like  circumstances.  Indeed,  if  a  citi- 
zen of  Ohio  should  go  into  another  state, 
and,  while  there,  tcilfuUy,  or  by  some 
wrongful  act,  neglect,  or  default  on  his 
part,  cause  the  death  of  someone,  althou^rh 
he  might  be  liable  to  a  suit  for  damages  in 
the  state  where  death  occurred,  yet,  if  sued 
for  damages  in  the  courts  of  his  own  state, 
he  need  only  plead  in  bar  of  the  action  in 
Ohio  that  the  decedent  was  not,  at  the  time 
of  his  death  a  citizen  of  Ohio.  Such,  it  seems 
to  me,  is  the  operation  of  the  statute  of 
Ohio  as  it  is  interpreted  by  the  court  below. 
The  supreme  court  of  Ohio,  it  will  be 
observed,  does  not  base  its  judgment  upon 
any  common  law  of  the  state  apart  from  its 
statutes.     It  says:     "From  a  consideration 

ll58]of  the  statutes  *hereinbefore  referred  to, 
and  the  former  decisions  of  this  court,  we 
think  it  must  now  be  held  to  be  the  recog 
nized  policy  and  established  law  of  this 
state,  that  an  action  for  wrongful  .death 
occurring  in  another  state  will  not  be  en- 
forced in  the  courts  of  this  state,  except 
where  the  person  killed  was,  at  the  time  * 
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of  his  death,  a  citizen  of  Ohio."  It  places 
its  judgment  on  its  statutes  and  judicial 
decisions,  which  it  regards  as  together  in- 
dicating the  policy  and  law  of  the  state  to 
be  such  as  to  preclude  an  action  for  dam- 
ages, except  where  the  deceased  was  a  citi- 
zen of  Ohio.  That  exception,  upon  what- 
ever basis  it  may  be  rested,  must  fall  be- 
fore the  Constitution  of  the  United  States 
and  be  treated  as  a  nullity.  The  denial  to 
the  widow  or  representative  of  Chambers  of 
the  right  to  sue  in  Ohio,  upon  the  ground 
that  he  was  not  a  citizen  of  Ohio  wlien 
killed,  was  the  denial,  in  every  essential 
sense,  of  a  fundamental  privilege  belong- 
ing to  him  under  the  Constitution,  in  vir- 
tue of  his  being  a  citizen  of  one  of  the 
states  of  the  Union, — the  right  to  sue  and 
defend  in  the  courts  of  justice,  which  right 
this  court  concedes  to  be  "one  of  the  high- 
est and  most  essential  privileges  of  citizen- 
ship." While  in  life  Chambers  enjoyed  the 
right — and  it  was  a  most  valuable  right — 
of  such  protection  as  came  from  the  rule 
established  in  Pennsylvania,  that,  in  case 
of  his  death  in  consequence  of  the  negli- 
gence of  others,  the  wrong  done  to  the  de- 
ceased in  his  lifetime  could  be  remedied 
by  means  of  suit  brought  in  the  name  and 
for  the  benefit  of  his  widow  or  personal 
representative.  But  Ohio  takes  this  right 
of  protection  from  him;  for  the  Ohio  court 
would  have  taken  cognizance  of  this  action 
if  the  decedent.  Chambers,  had  been,  when 
killed,  a  citizen  of  Ohio,  wliile  it  denies 
relief  to  his  widow,  and  puts  her  out  of 
court  solely  because  her  husband  was,  when 
killed,  a  citizen  of  another  state.  It  thus 
accords  to  the  Ohio  widow  of  a  deceased 
Ohio  citizen  a  privilege  which  it  withholds 
from  the  Pennsylvania  widow  of  a  decea.sed 
Pennsylvania  citizen.  If  the  statutes  of 
Ohio  had  excluded  from  the  jurisdiction  of 
the  courts  of  that  state  all  actions  for 
damages  on  account  of  deatli,  a  different 
question  would  be  presented.  But  that  is 
*not  what  Ohio  has  assumed  to  do.  As  al-[l< 
ready  ^hown,  it  allows  suits  for  damages 
like  the  present  one,  where  the  death  oc- 
curred in  another  state,  provided  the  de- 
ceased  teas  a  citizen  of  Ohio,  but  prohibitM 
them  where  he  was  a  citizen  of  some  other 
state.  The  final  judgment  in  this  case 
therefore  denies  a  fundamental  right  in- 
hering in  citizenship,  and  protected  by  I 
2  of  article  4  of  the  Constitution.  The  Con- 
stitution is  the  supreme  law  of  the  land. 
But  it  would  not  be  supreme  if  any  right 
given  by  it  could  be  overridden  either  by 
state  enactment  or  by  judicial  decision.  In 
lliggins  V.  Central  New  England  &  W.  R. 
Co.  155  Mass.  176,  180,  31  Am.  St.  Rep. 
544,  547,  29  N.  E.  534,  535,  the  supreme 
judicial  court  of  Massachusetts,  after   ra- 
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hrring  to  transitory  causes  of  action  which 
did  not  exist   at  common    law,   but   were 
created    by    the    statute   of   another    state 
and  iMMsed  to  the  administrator  of  the  de- 
eeased,  said:     "When  an  action  is  brought 
upon   it  here,  the  plaintiff  is  not  met  by 
any  difficulty  upon  these  points.     Whether 
our  courts  will  entertain  it  depends  upon 
the  general  principles  which  are  to  be  ap- 
plied  in  determining  the  question  whether 
sctions    founded    upon    the    laws    of    other 
ftates    shall   be   heard    here.      These    prin- 
ciples require  that,  in  cases  of  other  than 
penal  actions,  the  foreign  law,  if  not  con- 
trary to  our  public  policy,  or  to  abstract 
justice  or  pure  morals;  or  calculated  to  in- 
jure the  state  or  its  citizens,  shall  be  recog- 
nized and  enforced  here,  if  we  have  juris- 
diction of  all  necessary  parties,  and  if  we 
esn   see    that,    consistently    with   our   own 
forms  of  procedure  and  law  of  trials,  we 
ctn  do  substantial  justice  between  the  par- 
ties."    The  statute  of  Pennsylvania  which 
gtve  the  plaintiff,  as  widow  of  the  deceased, 
t  right  to  sue  for  damages,  does  not  offend 
natural   justice  or  good  morals,  nor  is   it 
esleulated   to    injure    the    citizens    of    any 
ittte,  not  even  those  of  Ohio,  nor  can  it  be 
nid    to    offend    any    policy    of    that    state 
which  has  been  made  applicable  equally  to 
its  own  citizens  and  citizens  of  other  states. 
The  case  is  plainly  one  in  which  Ohio  at- 
tempts, in  reference  to  certain  kinds  of  ac- 
tions   that    are    maintainable    in    perhaps 
crery  state  of  the  Union,   including  Ohio, 
to  give  to  its  own  citizens  privileges  which  it 
[llOjdenies,  under  like  circumstances,  *to  citizens 
of  other  states.     To  a  citizen  of  Ohio   it 
Bsys:     "If  you  go  into  Pennsylvania,  and 
•re  killed   while   there,   in  consequence  of 
the  negligence  or  default  of  someone,  your 
widow  may  have  access  to  the  Ohio  courts 
in  a  suit  for  damages,  provided  the  wrong- 
doer can  be  reached  in  Ohio  by  service  of 
process."     But  to  the  citizen  of  Pennsylva- 
nia it  says :     "If  you  come  to  your  death  in 
that  state  by  reason  of  the  negligence  or 
default  of  someone,  even  if  the  wrongdoer 
he  a  citizen  of  Ohio,  your  widow  shall  not 
sue  the  Ohio  wrongdoer  in  an  Ohio  court 
for   damages,    because,    and    only    because, 
you  are  a  citizen  of  another  state."    This 
is  an  illegal   discrimination  against  living 
citizens  of  other  states,  and  the  difficulty  is 
not  met  by  the  suggestion  that  no  discrimi- 
nation is  made  against  the  widow  of  the 
deceased  because  of  her  citizenship  in  an- 
other state.     The  statute  of  Pennsylvania 
in  question  had  in  view  the  protecti(m  of 
persons,  while  alive,  against  negligence  or 
default  causing  death.     It  must  have  had 
that  object  in  view.    I  submit  that  no  state 
etn  authorize  its  courts  to  deny   or   dis- 
regard the  cooaUtutioDal  guaranty  that  the 
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citizens  of  each  state  shall  bo  entitled  to 
all  the  privileges  and  immunities  of  citizens 
in  the  several  states. 

With  entire  respect  for  the  views  of  oth- 
ers, I  am  constrained  to  say  that,  in  my 
opinion,  so  much  of  the  local  law,  whether 
statutory  or  otherwise,  as  permits  suits  of 
this  kind  for  damages  where  the  deceased 
was  a  citizen  of  Ohio,  but  forbids  such  suits 
where  the  deceased  was  not  a  citizen  of 
Ohio,  is  unconstitutional.  The  judgment 
under  review  should  be  reversed. 


•D.    HUNTER,   JR.,  Robert  K.   Cochrane,[161] 
John  A.  Sauer,  Herman  W.  Heckleman, 
and  the  City  of  Allegheny,  Plffs.  in  Err., 

▼. 
CITY    OF   PITTSBURGH. 

(See  S.  C.  Reporter's  ed.  161-181.) 

Error  to  state  court  ^  Federal  question 
—  color  of  merit. 

1.  Questions  respecting  the  impairment 
of  contract  obligations   and  the  denial  of 

Note. — On  the  necessity  of  color  of  merit 
in  Federal  question  to  sustain  writ  of  error 
to  state  court — see  note  to  Offield  v.  New 
York,  N.  H.  *  H.  R.  Co.  61  L.  ed.  U.  S.  231. 

On  the  genersl  subject  of  writs  of  error 
from  United  States  Supreme  Court  to  state 
courts — see  notes  to  Martin  v.  Hunter,  4 
L.  ed.  U.  S.  97;  Hamblin  v.  Western  Land 
Co.  37  L.  ed.  U.  S.  207;  Re  Buchanan,  39 
L.  ed.  U.  S.  884;  and  Kipley  v.  Illinois,  42 
L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Gi^rbade,  62  L.R.A.  513. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  State  ex 
rel.  Hill  v.  Dockery,  63  L.R.A.  671. 

As  to  state  decisions  and  laws  as  rules  of 
decision  in  Federal  courts — see  notes  to  Wil- 
son V.  Perrin,  11  C.  C.  A.  71;  Hill  v.  Hite, 
29  C.  C.  A.  553;  Griffin  v.  Overman  Wheel 
Co.  9  C.  C.  A.  548 ;  Klmendorf  v.  Tkylor,  6 
L.  ed.  U.  S.  290;  Jackson  ex  dem.  St.  John 
V.  Chew.  6  L.  ed.  U.  S.  583;  United  States 
ex  rel.  Butz  v.  Muscatine,  19  L.  ed.  U.  S. 
490;  Clark  ▼.  Graham,  5  L.  ed.  U.  S.  334; 
Forepaugh  v.  Delaware,  L.  &  W.  R.  Co.  6 
L.R.A.  508;  and  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  351. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  6  L.R.A.  359;  Ulman  ▼.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  ▼.  North  Carolina,  42  L. 
ed.  U.  S.  865. 

On  the  power  of  the  legislature  to  annex 
territory  to  municipality — see  notA  t(>  ^\a.\a 
ex  rel.  Richarda  v.  OindimaU,  ^1  \»:R»K.  1^1 « 
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due  process  of  law  because  of  the  additional 
burden  of  taxation  to  which  the  citizens 
and  taxpayers  of  a  lesser  city  annexed  un- 
der the  authority  of  Pa.  act  of  February 
7,  1906,  to  an  adjoining  and  larger  city, 
will  be  subjected,  are  not  so  unsubstantial 
and  devoid  of  all  color  of  merit  as  to  re- 
quire the  dismissal  of  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  state  court. 

Courts  —  relation  to  legislatiTe  depart- 
ment. 

2.  The  policy,  wisdom,  justice,  and  fair- 
ness of  a  state  statute  is  not  subject  to  re- 
view or  criticism  by  the  Federal  Supreme 
Court. 

Courts  — Federal  courts  following  deci- 
sions of  state  courts. 

3.  The  interpretation  of  a  state  Constitu- 
tion and  the  conformity  of  an  enactment  of 
the  state  legislature  to  that  Constitution 
are  questions  solely  for  the  consideration 
of  the  state  courts,  whose  decision  thereon 
concludes  the  Federal  Supreme  Court. 

Const  ttntlonal       law  —  applf  cation       of 
Federal  Constitution  to  states. 

4.  The  5th  Amendment  to  the  Constitu- 
tion of  the  United  States  is  not  restrictive 
of  state,  but  only  of  national,  action. 

Constitutional      law  —  impairing     con- 
tract obligations. 

6.  There  is  no  contract  between  the  citi- 
zens and  taxpayers  of  a  municipal  corpora- 
tion and  the  corporation  itself,  that  the 
former  shall  be  taxed  only  for  the  uses  of 
that  corporation,  which  is  impaired  by  sub- 
jecting them  to  taxation  for  the  uses  of  the 
enlarged  municipality  formed  by  annexa- 
tion, under  the  authority  of  Pa.  act  of 
February  7,  1006,  to  an  adjoining  and 
larger  municipality. 

Constitutional     law  — due     process     of 
law. 

6.  Citizens  and  taxpayers  of  a  lesser 
municipality  annexed  under  the  authority 
of  Pa.  act  of  February  7,  1906,  to  an  ad- 
joining and  larger  municipality,  are  not  de- 
prived of  their  property  without  due  process 
of  law  by  reason  of  the  burden  of  additional 
taxation  resulting  from  the  consolidation, 
although  the  method  of  voting  prescribed 
by  the  statute  has  permitted  the  voters  of 
the  larger  city  to  overpower  the  voters  of 
the  smaller  one,  and  compel  the  union  with- 
out their  consent  and  against  their  protest. 
Error  to  state  court  —  questions  review- 
able. 

7.  A  Federal  question  entirely  outside 
the  record,  and  having  no  connection  with 
any  Federal  question  which  is  raised  in 
the  record,  cannot  be  considered  by  the 
Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court. 

[No.  264.1 

Aisled  October  25,  28,  1907.     Decided  No- 
vember  18,  1907, 


IN  ERROR  to  the  Supreme  Court  of  tlit 
State  of  Pennsylvania  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Superior 
Court  of  that  state,  which  had  in  turn  af- 
firmed a  decree  of  the  Court  of  Quarter  Ses- 
sions of  Allegheny  County,  directing  the  oon- 
solidation  of  the  cities  of  Pittsburgh  and 
Allegheny.    Affirmed. 

See  same  case  below,  217  Pa.  227,  66  AtL 
348. 

Statement  by  Mr.  Justice  Moody: 

A  law  of  the  state  of  Pennsylvania  pr»> 
vides  for  the  union  of  cities  which  are  con- 
tiguous or  in  close  proximity,  by  the  an- 
nexation of  the  lesser  to  the  larger.  The 
parts  of  that  law  material  to  this  decision 
follow : 

"Sec.  1.  Be  it  enacted,  etc.,  that  wherever 
in  this  commonwealth,  *now  or  hereafter,[l 
two  cities  shall  be  contiguous  or  in  close 
proximity  to  each  other,  the  two^  with  anj 
intervening  land  other  than  boroughs,  may 
be  united  and  become  one  by  annexing  and 
consolidating  the  lesser  city  and  the  inter- 
vening land  other  than  boroughs,  if  any, 
with  the  greater  city,  and  thus  making 
one  consolidated  city,  if,  at  an  election,  to 
be  held  as  hereinafter  provided,  there  shall 
be  a  majority  of  all  the  votes  cast  in  favor 
of  such  union. 

"Sec.  2.  The  councils  of  either  of  said 
cities  may,  by  ordinance,  direct  that  a  pe- 
tition be  filed  in  the  court  of  quarter  ses- 
sions of  the  county  in  which  such  cities  are 
situate,  or  2  per  centum  of  the  registered 
voters  of  eitner  of  said  cities  may  present 
their  pctitiou  to  said  court,  praying  that 
the  two  cities  and  any  intervening  land  oth- 
er than  boroughs  shall  be  united  and  become 
one  city.  Thereupon  the  said  petition  shall 
be  filed;  and  the  court  shall  fix  a  time  for 
the  hearing  tliereof,  not  more  than  twen^ 
days  thereafter,  and  direct  that  notice  be 
given  to  the  mayor  or  chief  executive  officer 
of  each  of  the  said  cities,  and  the  clerk  of  the 
councils  of  each  of  said  cities,  and  by  pub- 
lication in  one  or  more  newspapers  pub- 
lished in  either  of  said  cities,  and  such  oth- 
er notice  as  the  court  may  deem  proper,  in- 
cluding notice  to  one  or  more  of  the  officers 
of  whatever  may  be  the  municipal  subdivi- 
sion of  the  state  in  which  any  intervening 
land  other  than  boroughs  may  lie. 

•  •  .  •  •  • 

"Sec.  4.  Any  person  interested  may  file 
exceptions  to  said  petition  prior  to  the  day 
fixed  for  hearing.  At  such  hearing  any  per- 
son in  interest  shall  be  heard;  but  if  the 
court  shall  find  that  the  petition  and  pro- 
ceedings are  regular  and  in  conformity  with 
this  act,  it  shall  order  an  election  to  be 
held  in  the  said  cities,  to  vote  for  or  against 
the  proposed  consolidation,  at  which  all  the 
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legal  ToUn  of  cither  of  aaid  dtiea,  uid  of  and  owned  bj  the  eonMlIdated  or  united 

the  eaid  Intervening  land,  if  any,  iball  be  citf. 

fualiHed  to  vote.  ...... 

"All  mon^i  aecniliig  from  time  to  tim* 

"Bee.  7.  If  it  eliall  appear  by  the  Tote,  from  delinquent  tuee  prior  to  the  annesa- 
whMi  eomputed  and  certified  ■■  aforesaid,  ti^^^  ,^3  ^jl  agseggnientB  againat  private 
that  a  majority  of  all  the  lavrfnl  voters  of  proper^  for  public  Improvemento  for  whiek 
tbe  two  oitie.  and  the  intervening  land  vot-  ^^  contractor,  shall  have  been  paid.  ahaU 
(mitag-upon  auch  queetlon,  have  voted  in  favor  ^  ^  ,i^  ^^  ^^  indebtedne«  of  the  dt, 
of  the  annexation  or  con.ol.dation  the  Mid  ^^  „i,idi  the  .an>e  ehall  belong.  In  caa.  of 
eenrt  of  qnarter  ae.a«>ne  aha  1  enter  a  de-  .„„,„tion.  the  court  may  appoint  oominU- 
eree  annexing  and  conaohdating  the  Icaaer  .  _.  -  .u  a  •■  j  v  j  1 
dty,  and  any  Intervening  land  other  than  ?'™""  *"  aeoerU.n  the  floating  and  bond«^ 
boji^jghe,  with  the  greater  city.  .0  that  '"debtedneM  o  each  of  the  .aid  manidpal 
they  foim  but  one  d^.  and  in  the  name  of  ""bd'v.aiona.  at  the  time  of  annexation,  la- 
the greater  or  Urgtr  city.  eluding  the  ihare  of  the  municipal  indebt- 

"Sec.  8.  Each    of   the   conatitnent   dUea,  "i"*""  '"'  "'•''=•'  "?  intervening  l«id  may 

and  the  Intervening  Und,  If  any,  ao  eonaoli-  be  lUble,  and  alao  an  account  of  all  prop, 

dated,  shall  pay  Ita  own  floating  and  bonded  erty.  "f  every  kind,  owned  or  claimed  by  the 

iDdebt«dneaa  and   liabilitiei  of   every   kind,  ciUes,  or  tbe  ahare  of  the  intervening  land 

and  the  intereat  thereon,  aa  the  same  exiated  to   any    property   owned   by   the   municipal 

at  the  time  of  annexation;  and  the  councils  subdiviaion   of   the   lUte  of   which   it   Is   a 

of  the  consolidated  dty  ahall  levy,  respee-  part,  prior  to  and  at  the  time  of  annexa- 

lively,  on  the  propertiei  in  each  of  the  said  tion.     The  court  may  also  order  an  account 

dtiea  and  intervening  land  ao  consolidated,  to  Ik  taken  by  the  said  omnmissionera  of  all 

tad  aa  thiy  existed  at  the  time  of  annexa-  moneys  on  hand  or  receivable,  applicable  to 

Hon,   a  tax  sufficient  to  provide  funds  for  the  paj-ment  of  the  floating  or  bonded  in- 

ach  to  pay  its  own  floating  and  bonded  debtedneas  of  the  respective  municipalitlea 

ladebtedneaa  and  liabilities  and  inUreet,  as  or  of  the  intervening  land,  at  the  date  of 

the  aame  may  accrue.    The  court  of  quarter  annexafion.     Such  monev   ahall  be,  reapee- 

senlona   is   given   jllrisdictiM   to   ascertain  tively,  applied  in  payment  of  the  floating  or 

What  the  bonded  and  floating  indebtedness,  bonded   indebtedness  of   the   respective  mu- 

and  liabilities,  and  properties,  and  assets  of  nicipalities  or  of  the  intervening  land, 
each  of  the  said  cities  and  the  said  inter- 

■»ening  Und  may  be;  due  notice  being  given        "After  the  commissioneri  have  made  re- 

wd  an  opportunity  to  be  heard  being  al-  port,  the  court  shall,  by  its  decree,  flx  tha 

lowed  to  all  parUes  in  intereat.  gaid  indebtednew  and  liabilities,  and  also 

"Sec.  ».  All  the  dttiiens  of  each  of  the  the  properties  and  assets,  of  all  kinds,  at 

united   cities   and   of   the   intervening   land  the   time   of   the   annexation,    belonging   to 

■hall  be  entitled  to,  and  shall  enjoy  and  ex-  each  territory,  united  in  the  consolidation." 
crciae,  foil  rights  of  citiienaliip  in  the  said        The  city  of  Pittsburgh,  under  the  provi- 

enlarged    and    consolidated    dty.     All    the  slon  of  tbii  act,  Hied  in  the  court  of  quar- 

rigbta  of  creditors  and  all  liens  and  all  the  ter  sessions  of  Allegheny  county  a  petition 

rights  of  the  constituent  cities  and  the  gov-  asking  for   the  union   of  the  city   of   Alle- 

emment  of  the  intervening  land,  to  enforce  gheny   with  the  city  of   "Pittsburgh.     The[16B 

the  payment  of  moneys  due  either,  or  of  con-  plaintiffs  in   error    (except  the  city  of  Al- 

tract  Uabilitfes,  or  of  other  claims  or  rights  legheny)   seasonably  filed  exceptions  to  the 

of  property,   existing  in   either   city   or   in  petition  under  1  4  of  the  act.     The  parts  of 

the  government  of  the  intervening  land  at  the  exceptions  material  here  are  as  follows: 
the  time  of  the  annexation,  shall  be  pre-       "'"t.  That  they  are  reeidente  and  dtiiena, 

served  finimpaired  to  each ;  and  each  of  the  "o'e""*-   twpayera,   and   owners   of   real   «- 

said  cities  and  the  government  of  the  inter-  *^^^  """^  personal  property  within  the  dty 

vening  land,  for  the  purpose  of  enfordng  «' Allegheny,  county  of  Allegheny,  and  state 

iU  rights  and  cUima  in  the  premises,  and  "  ,^!?"'i!:™,'''u'  ,  .-         *  .l       ••       . 

,         ...  .  .  i         J     ,   .  "4th.  That  the  population  of  the  eity  of 

^  of  having  prior  right.  «.d  claima  en-  Pittsburgh  by  the  census  of  1900  was  321,- 

loroad  against  .t,  shall  be  deemed  in  law  to  m,  .„d "hat  it  has  now  a  population  of  at 

Tl«    .**""™'"'  ".  "'»*«''?^    ,^        .  .^  ^     „  least   360,000.      That  there   were   polled   at 

l'««I    '"Kxcept  a-  herein  otierwiae  provided, all  jhe  last  mayoralty  election  in  the  said  d^, 

the  property,  real,  personal,  and  mixed,  and  „„  February  20th,  1906,  about  62,000  votef 

nghta  and  privilqtea  of  every  kind,  vested  ;„  „u„j  numbers. 

ia  or  belonging  to  either  of  aaid  eities  or        .-That  the  population  of  the  dty  <A  tM»r 

to  the  inUrveaing  land  prior  to  and  at  the  gheny,  by  the  eena\tt  ol  \W«,  -si**  \tSWA, 

time  of  tbe  aiuMiatA^,  tbmll  to  reated  Jn  and  that  It  ia  VTobab\?  «b(»A  \Wfy»i  •.X.'Cm 
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present  time;  that  there  were  polled  at  the 
last  mayoralty  election  in  the  said  city,  on 
February  20th,  1906,  about  24,000  votes  in 
round  numbers. 

"6th.  The  city  of  Allegheny  has  improved 
its  streets,  established  its  own  system  of 
electric  lighting;  and  has  established  a  sat- 
isfactory water  supply.  The  city  of  Pitts- 
burgh is  largely  in  debt;  has  established 
large  and  extensive  parks  in  the  eastern 
part  of  the  city;  built  expensive  and  costly 
boulevards;  extensive  and  costly  reservoirs 
for  the  supply  of  water;  and  is  contemplat- 
ing still  greater  expenditures  of  money  in 
the  cutting  down  and  grading  of  the  eleva- 
tion of  Fifth  avenue,  known  as  the  hump; 
and  the  construction  of  an  extensive  filtra- 
tion plant;  and  a  large  expenditure  of  mon- 
ey in  the  purchase  of  the  ^lonongahela  Wa- 
ter Company  plant, — a  plant  owned  by  a  pri- 
vate corporation ;  and  the  further  expensive 
construction  of  an  electric  light  plant  to  be 
owned  by  the  city  of  Pittsburgh,  the  said 
city  owning  at  the  present  time  no  light 
plant,  it  being  supplied  with  light  from  a 
private  corporation;  and  the  further  ex- 
penditure of  various  sums  of  money  for  the 
acquirement  of  advantages  and  property 
which  the  citizens  of  Allegheny  now  practi- 
[l€6]cally  own  and  enjoy  but  which  the 'citizens 
of  Pittsburgh  do  not,  and  to  acquire  which 
would  largely  increase  the  indebtedness  of 
the  city  of  Pittsburgh,  and  if  the  city  of 
Allegheny  should  be  annexed  to  the  city  of 
Pittsburgh,  the  taxpayers  of  Allegheny,  in- 
cluding your  respondents,  will,  in  addition 
to  the  payment  of  the  taxes  necessary  to 
pay  and  liquidate  their  own  indebtedness, 
have  to  bear  and  pay  their  proportion  of 
the  new  indebtedness  that  must  necessarily 
be  created  to  acquire  the  facilities,  proper- 
ties, and  improvements,  herein  stated,  in 
Pittsburgh;  all  of  which  would  be  of  no 
benefit  to  the  citizens  and  taxpayers  of  Al- 
legheny, including  your  respondents,  who 
now  own  and  possess  these  advantages  and 
privileges;  and  which  will  largely  and  un- 
necessarily increase  the  taxes  of  your  re- 
spondents, as  well  as  the  taxes  of  the  other 
citizens  of  Allegheny,  without  any  material 
benefit  to  them  whatever. 

"12th.  The  act  of  assembly  under  which 
this  petition  is  filed  for  the  annexation  of 
the  city  of  Allegheny  to  the  city  of  Pitts- 
burgh is  in  conflict  with  article  1,  i  0,  1! 
10,  of  the  Constitution  of  the  United  States, 
in  that  it  impairs  the  obligations  of  the 
contract  existing  between  the  city  of  Alle- 
gheny and  your  respondents,  by  which  they 
are  to  be  taxed  only  for  the  government  of 
the  city  of  Allegheny,  and  for  improvements, 
repairs,  and  expenditures  incidental  to  the 
ifovemment  of  the  said  city  of  Allegheny, 
and  the  Attempt  to  subject  them  to  the  in- 


creased taxes  and  burdens  of  an  additional 
or  enlarged  city  government,  by  legislation, 
is  in  violation  of  said  article  1,  I  9,  f  10, 
of  the  Constitution  of  the  United  States, 
and  therefore  is  unconstitutional. 

"13th.  The  act  of  general  assembly  under 
which  this  petition  is  filed  is  in  conflict  with 
article  5  of  the  Amendments  of  the  Consti- 
tution of  the  United  States,  because  if  the 
city  of  Allegheny  shall  be  annexed  in  pur- 
suance of  the  petition  filed  in  this  case,  it 
will  be  depriving  your  respondents  of  their 
property  without  due  process  of  law,  and 
is  therefore  unconstitutional.  Said  annexa- 
tion of  the  city  of  Allegheny  to  the  city  of 
Pittsburgh  will  add  additional  taxes  to  the 
property  *of  your  respondents,  and  create  ad-[  II 
ditional  burdens  without  compensation,  and 
will  depreciate  the  value  of  the  property  of 
your  respondents,  and  they,  therefore,  will 
bo  deprived  of  their  property,  in  violation 
of  said  article  5  of  the  Amendments  to  the 
Constitution  of  the  United  States. 

"14th.  The  act  of  assembly  under  which 
this  petition  is  filed  is  in  confiict  with  arti- 
cle 14  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States,  because  the  said 
annexation  of  the  city  of  Allegheny  to  the 
city  of  Pittsburgh  deprives  your  respond- 
ents of  their  property  without  due  process  of 
law.  The  additional  taxes  and  burdens 
which  the  property  of  your  respondents  will 
have  to  bear  in  case  the  annexation  takes 
place  will  cause  a  large  depreciation  in  the 
value  of  the  property  of  your  respondents. 

"22d.  The  act  of  the  general  assembly  un- 
der which  these  proceedings  are  had  is  in 
violation  of  the  law  of  the  land,  it  being 
unfair,  unjust,  and  unequal;  and  is  in  con- 
flict with  the  rights  and  privileges  reserved 
by  the  people  to.  themselves,  in  that  it  per- 
mits the  qualified  electors  of  the  larger  city 
to  over}H)wer  or  outnumber  those  of  tlie 
lesser  city,  and  to  annex  the  lesser  city 
without  the  vote  or  consent  of  a  majority  of 
the  ({ualified  electors  of  the  lesser  city." 

The  city  of  Pittsburgh  filed  an  answer  to 
the  exceptions,  admitting  some  of  the  al- 
legations contained  therein  and  denying  oth- 
ers. As  nothing  turns  here  upon  the  an* 
swer,  it  need  not  be  set  forth.  Tli^reupon 
there  was  a  hearing  in  the  case.  No  evi- 
dence on  the  issues  of  fact  raised  by  the  ex- 
ceptions and  the  answer  thereto  was  intro- 
duced, and  no  decision  upon  those  issues 
was  made.  The  court  "dismissed"  the  ex- 
ceptions, and  ordered  an  election  to  be  held 
as  prayed  for  in  the  petition.  At  the  elec- 
tion a  majority  of  all  the  voters  of  the  two 
cities  voted  in  favor  of  the  consolidation. 
It  is  agreed  that  the  majority  of  the  voters 
of  the  city  of  Allegheny  voted  against  the 
consolidation,  but  that  majority  was  over- 
come by  a  larger  majority  of  the  voters  of 
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dtj  of  Pittsburgh  in  favor  of  the  consoli- 
dmtion.  The  result  of  the  election  duly  ap- 
(IIS]peaHng  to  the  *court  of  quarter  sessions, 
that  court  thereupon  decreed  that  the  two 
cities  should  be  consolidated.  The  case  was 
then  taken  by  writ  of  error  to  the  superior 
eourt  of  Pennsylvania,  and  the  error  as- 
signed was  the  dismissal  of  the  exceptions. 
In  that  court  the  city  of  Allegheny,  on  its 
petition,  was  permitted  "to  intervene  and 
become  one  of  the  appellants  in  said  pro- 
ceedings." The  superior  court  overruled  the 
assignments  of  error  and  affirmed  the  decree. 
Thereupon  the  same  assignments  of  error 
were  made  in  the  supreme  court  of  Penn- 
sylvania, where  the  case  was  taken  by  writ 
of  error.  That  court  dismissed  the  assign- 
ments of  error,  affirmed  the  decree,  and  re- 
fused a  motion  for  rehearing.  A  writ  of 
error  was  then  allowed  by  a  justice  of  this 
court.  The  assignments  in  this  court  are  as 
follows : 

"First.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  in  dismissing  the  fourth 
usignment  of  error  of  the  plaintiffs  in  error, 
which  is  as  follows: 

"'The  act  of  the  general  assembly  under 
which  these  proceedings  are  had  is  in  viola- 
tion of  the  law  of  the  land,  it  being  unfair, 
unjust,  and  unequal;  and  is  in  conflict  with 
the  rights  and  privileges  reserved  by  the 
people  to  themselves,  in  that  it  permits  the 
qualified  electors  of  the  larger  city  to 
overpower  and  outnumber  those  of  the  lesser 
city,  and  to  annex  the  lesser  city  without 
the  vote  or  consent  of  a  majority  of  the 
qualified  electors  of  the  lesser  city.' 

"Second.  The  supreme  court  of  the  state 
of  Pennsylvania  erred  in  dismissing  the  fifth 
assignment  of  error  of  the  plaintiffs  in  er- 
ror, which  is  as  follows: 

"'The  act  of  assembly  under  which  this 
petition  is  filed  for  annexing  of  the  city  of 
Allegheny  to  the  city  of  Pittsburgh  is  in 
conflict  with  article  1,  I  9,  ^  10,  of  the  Con- 
stitution of  the  United  States,  in  that  it 
impairs  the  obligations  of  the  contract  ex- 
isting between  the  city  of  Allegheny  and 
your  respondents,  by  which  they  are  to  be 
taxed  only  for  the  government  of  the  city 
of  Allegheny  and  for  improvements,  repairs, 
and  expenditures  incidental  to  the  govern- 
illl]nient  of  said  *city  of  Allegheny,  and  the  at- 
tempt to  subject  them  to  the  increased  taxes 
and  burdens  of  an  additional  or  enlarged 
city  goyemment,  by  legislation,  is  in  viola- 
tion of  article  1,  |  0,  H  10,  of  the  Constitu- 
tion of  the  United  States,  and  therefore  is 
onconstitutional.' 

"Third.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  in  dismissing  the  sixth 
assignment  of  error  of  the  plaintiffs  in  er- 
ror, which  is  as  follows : 

"  The  act  of  general  assembly  under  which 
la.  edl 


this  petition  is  filed  is  !n  conflict  with  arti- 
cle 5  of  the  Amendments  of  the  Constitution 
of  the  United  States,  because,  if  the  city  of 
Allegheny  shall  be  annexed  in  pursuance  of 
the  petition  filed  in  this  case,  it  will  be  de- 
priving your  respondents  of  their  property 
without  due  process  of  law,  and  is  therefore 
unconstitutional.  Said  annexation  of  the 
city  of  Allegheny  to  the  city  of  Pittsburgh 
will  add  additional  taxes  to  the  property  of 
your  respondents,  and  create  additional  bur- 
dens without  compensation,  and  will  depre- 
ciate the  sale  of  the  property.  In  violation 
of  said  article  6  of  the  Amendments  to  the 
Constitution  of  the  United  States,  and  they, 
therefore,  will  be  deprived  of  their  prop- 
erty.' 

"Fourth.  The  supreme  court  of  the  state 
of  Pennsylvania  erred  in  dismissing  the  sev- 
enth assignment  of  error  of  the  plaintiffs  in 
error,  which  is  as  follows: 

"'The  act  of  assembly  under  which  this 
petition  is  filed  is  in  conflict  with  article  14 
of  the  Amendments  to  the  Constitution  of 
the  United  States,. because  the  said  annexa- 
tion of  the  city  of  Allegheny  to  the  city  of 
Pittsburgh  deprives  your  respondents  of 
their  property  without  due  process  of  law. 
The  additional  taxes  and  burdens  which  the 
property  of  your  respondents  will  have  to 
bear  in  case  the  annexation  takes  place  will 
cause  a  large  depreciation  in  value  of  the 
property  of  your  respondents.' 

"Fifth.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  in  not  holding  that  the 
act  of  the  general  assembly  of  Pennsylva- 
nia, approved  February  7,  A.  d.  1906,  enti- 
tled 'An  *Act  to  Enable  Cities  That  Are  Now,[170] 
or  May  Hereafter  Be,  Contiguous  or  in  Close 
Proximity,  to  be  United,  with  Any  Inter- 
vening I^nd  Other  Than  Boroughs,  in  One 
Municipality;  Providing  for  the  Conse- 
quences of  Such  Consolidation,  the  Tempor 
rary  Government  of  the  Consolidated  City, 
Payment  of  the  Indebtedness  of  Each  of  the 
United  Territories,  and  the  Enforcement  of 
Debts  and  Claims  Due  to  or  from  Each/ 
was  special  or  local  legislation,  and  in  con- 
flict with  article  3,  |  7,  subd.  2,  of  the  Con- 
stitution of  the  state  of  Pennsylvania,  which 
constitutional  provision  provides  that  'the 
general  assembly  shall  not  pass  any  local  or 
special  law  .  .  .  regulating  the  affairs 
of  counties,  cities,  townships,  wards,  bor- 
oughs, or  school  districts,'  and  the  said  act 
of  assembly,  being  in  conflict  with  said  pro- 
vision of  the  Constitution  of  the  state  of 
Pennsylvania,  is  not  due  process  of  law,  and 
therefore  is  in  conflict  with  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States. 

"Sixth.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  in  not  holding  that  tbft 
said  act  of  aaaembly,  «nt\Ue4  %a  %l^«a!s\^ 
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was  passed  at  an  extraordinary  or  special  ees-  \y,  176  U.  8.  398,  44  L.  ed.  520,  20  Sup.  Ct. 

sion  of  the  legislature,  convened  by  the  gov-  Rep.  410;  French  v.  Barber  Asphalt  Paving 

emor  of  Pennsylvania  under  article  4,  §  12,  Co.  181  U.  S.  324,  45  L.  ed.  870,  21  Sup.  Ct. 

of  the  Constitution  of  Pennsylvania,  which  Rep.  625. 

provides  that  the  governor  may,  on  extraor-  The  converse  must  be  true;   that  where 

dinary  occasions,   convene  the  general   as-  the  proceedings  pursued  are  not  those  cus- 

sembly;   and  that  the  subject  of  the  said  tomarily  followed  in  the  state,  the  law  au- 

legislation  or  act  of  assembly,  aforesaid,  was  thorizing  the  proceedings  is  not  due  process 

not  designated  in  the  proclamation  of  the  of  law. 

governor  calling  such  a  session,  or  in  the  It  is  not  only  the  right,  but  the  duty,  of 
paper  or  proclamation  issued  by  him  dated  this  court,  regardless  of  the  judicial  inter- 
January  9,  1906,  and  is  therefore  in  con-  pretation  of  local  courts,  to  determine  for 
flict  with  article  3,  |  25,  of  the  Constitu-  itself  whether  the  law  before  it,  alleged  to 
tion  of  Pennsylvania,  which  provides  that  be  constitutional,  is  or  is  not  in  violation 
'when  the  general  assembly  shall  be  convened  of  the  Constitution  of  the  United  States, — 
in  special  session,  there  shall  be  no  legisla-  to  determine  whether  it  is  due  process  of 
tion  upon  subjects  other  than  those  desig-  law. 

nated  in  the  proclamation  of  the  governor  Newport  Light  Co.  v.  Newport,  151  U.  8. 

calling  such  session,'  and  that  the  said  act  527,  38  L.  ed.  250,  14  Sup.  Ct.  Rep.  429. 

of  assembly  is,  by  reason  thereof,  not  due  The  law  in  controversy  is  in  conflict  with 

process  of  law,  and  is  in  conflict  with  the  the  14th  Amendment  of  the  Constitution  of 

14th  Amendment  of  the  Constitution  of  the  the  United  States  because  it  denies  the  Alle- 

United  States.  gheny  and  its  citizens  the  equal  protection 

"Seventh.  The  supreme  court  of  Pcnnsyl-  of  the  laws. 

[171]vania  erred  in  ♦dismissing  the  exceptions  Cotting  v.  Kansas  City  Stock  Yards  Co. 

filed  by  the  plaintiffs  in  error,  thereby  con-  supra, 

firming  the  judgment  of  the  court  below.  It  is  for  this  court  to  say  whether  a  con- 

"Eighth.  The  supreme  court  of  Pennsylva-  tract  does  exist,  and  whether  that  contract 

nia  erred  in  not  entering  judgment  in  favor  is  impaired  by  this  act  of  assembly, 

of  the  plaintiffs  in  error,  and  not  reversing  Atty.  Gen.  ex  rel.  Kies  v.  Lowrey,  199 

the  judgment  of  the  court  below."  U.  S.  233,  50  L.  ed.  167,  26  Sup.  Ct.  Rep. 

27;  Powers  v.  Detroit,  G.  H.  &  M.  R.  Co. 

Messrs.  William  A.  Stone  and  John  G.  201  U.  S.  543,  50  L.  ed.  860,  26  Sup.  Ct. 

Johnson  argued  the  cause  and  filed  a  brief  Rep.   556;    Graham   v.   Folsom,   200   U.   8. 

for  plaintiffs  in  error:  248,  50  L.  ed.  464,  26  Sup.  Ct.  Rep.  245; 

The  courts,  and  not  the  legislature,  must  Shapleigh  v.  San  Angelo,  167  U.  S.  646,  42 

determine  whether  the  law   is  reasonable;  L.  ed.  310,  17  Sup.  Ct.  Rep.  957. 

and,  if  it  be  unreasomible,  it  is  not  due  ^^^^^^  ^^    ^    ^^^^^  ^^^  ^   ^   ^^ 

p/ocess  of  law.  ^^     ^^  ^1,^  ^^^  ^^^  ^^j,  UessTB.  J. 

^"^laV'  ^^^%^^^.Yo    n  .♦•'          i!t'  R^««"  McCreery  and  John  M.  Freeman. 

819,  18  Sup.  Ct.  Rep.  418;  Cotting  v.  Kan-  ^^J^  ^^.^^  ^^^  defendant  in  error:  ^^ 

sas  City  Stock  Yards  Co.  (Cottmg  v   God-  ^^^^  ^^^  ^^^  ^^^  ^^^              ^     ^ 

ard),  183  U.  S.  79    46  L.  ed.  92,  22  Sup  ^  ^^^^^^  corporation  of  iU  charter,  or 

Ct.  Rep.  30;  Yick  Wo  v.  Hopkins,  118  U.  a    municipal    corporation    with    an. 

S.  356,  30  L.  ed.  220,  6  Sup  Ct  Rep.  1064;  ^J^  corporation,  or  add  to  or  restrict  it. 

Capen  v.  Foster,  12  Pick.  488,  23  Am.  Dec.  boundaries,  is  shown  by  the  cases,  infra; 

^^2.                                    ^  .      .            ,  and,  when  it  does  this,  all  these  cases  hold 

A  local  burden  cannot  be  imposed  upon  ^^^  .^  ^^  ^^^  ^      .^^  ^^^^^^  ^^  ^.^^^  j.^^ 

an  unwilling  people  without  first  obtaining  ^^^^^  ^^  property.    The  question  of  how  and 

the  consent  of  the  people  to  its  imposition.  ^^^^^  ^^^^  circumstances  a  merger  of  two 

People  ex  rel.  Wilson  v.  Salomon,  51  111.  ^^  ^^^  municipalities  shall  Uke  place  U 

37 ;  People  ex  rel.  McCagg  v.  Chicago,  51  ^^^  ^^^  ^^^^  ^^^  ^^^  ^^^  ^^^^^^  ^  ^^^^, 

111.  17,  2  Am.  Rep.  278.  mine;    and   the  question   is  purely  legisla- 

One  of  the  teste  to  apply,  to  determine  ^.^^    ^^^    ^^^    .^^j^j^, .    ^^^^    ^^^^    ^^^ 

whether  the  law  is,  or  is  not,  due  process  ^,^.^  ^^  y^  ^^^  ^^^^  ^j^^  legislation  is 

of  law,  is  to  inquire  whether  the  method  ^^^  ^^^  ^^^^^  ^j  ,^^    ^j^^  ^^^  ^^^^  ^^ 

prescribed  therein  is  the  usual  and  custom-  ^^^^^  ^  demonstrate  that  it  deprives  some- 

ary  method.  one  of  life,  liberty,  or  property.    This  legia- 

Fallbrook  Irrig.  District  v.  Bradley,  164  ^^^^^^  ^^  y^    ^^  possibility,  deprive  anv  of 

U.  S.  168,  41  L.  ed.  392,  17  Sup.  Ct.  Rep.  ^^^  exceptante  of  life,  liberty,  or  property, 

C6;  Turpin  v.  Lemon,  187  U.  S.  57-59,  47  ^^  therefore  there  can  be  no  question  of 

L.  ed.  73,  74,  23  Sup.  Ct  Rep.  20;  Bell's  Gap  ^ue  process  of  law. 

R.  Co.  y.  Pennsylvania,  134  U.  S.  232,  33  L.  ^q  one  of  the  excepUnte,  under  the  facts 

ed.  892,  10  Sup.  Ci.  Rep.  633;  Roller  y.  Hoi-  as  the  record  shows  them,  it  deprived,  or 
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will  be  deprived,  of  his  property  or  hin  lib- 
erty or  life  by  this  legislation  or  the  con- 
solidation to  take  place  thereunder. 

State  ex  rel.  Richards  v.  Cincinnati,  52 
Ohio  St.  419,  27  L.R.A.  737,  40  N.  E.  508; 
Forsyth  v.  Hamnnond,  166  U.  S.  606,  618, 
41  L*  ed.  1095,  1100,  17  Sup.  Ct.  Rep.  665; 
Williams  v.  Eggleston,  170  U.  S.  304,  42 
L.  ed.  1047,  18  Sup.  Ct.  Rep.  617;  Kelly  v. 
Pittsburgh,  104  U.  S.  78,  81,  26  L.  ed.  668, 
669;  Wilson  v.  North  Carolina,  169  U.  8. 
586,  593,  42  L.  ed.  865,  870,  18  Sup.  Ct. 
Rep.  435;  Claiborne  County  v.  Brooks,  111 
U.  S.  400,  410,  28  L.  ed.  470,  474,  4  Sup. 
Ct.  Rep.  489;  Mt.  Pleasant  v.  Beckwith, 
100  U.  8.  514,  25  L.  ed.  699;  Covington  ▼. 
Kentucky,  173  U.  S.  231,  43  L.  ed.  679,  19 
Sup.  Ct.  Rep.  383;  Atty.  Gen.  ex  rel.  Kies 
T.  Lowrey,  199  U.  S.  233,  50  L.  ed.  167, 
26  Sup.  Ct.  Rep.  27;  Worcester  v.  Worces- 
ter Consol.  Street  R.  Co.  196  U.  8.  639,  49 
L.  ed.  591,  25  Sup.  Ct.  Rep.  327;  United 
States  V.  Baltimore  &  O.  R.  Co.  17  Wall. 
822,  329,  21  L.  ed.  597,  600;  Meriwether  v. 
Garrett,  102  U.  S.  472,  26  L.  ed.  197;  Kelly 
T.  Pittsburgh,  104  U.  S.  78,  26  L.  ed.  658; 
Com.  ex  rel.  Elkin  v.  Moir,  199  Pa.  641, 
53  L.R.A.  837.  85  Am.  St.  Rep.  801,  49 
Ail.  351 ;  Laramie  County  v.  Albany  Coun- 
ty, 92  U.  S.  312,  23  L.  ed.  554;  Pittsburg's 
Petition,  217  Pa.  227,  66  Atl.  348;  1 
Dill.  Mun.  Corp.  4th  ed.,  |  186;  Cooley, 
Const.  Lim.  7th  ed.,  266,  et  seq.;  Suther- 
land, Notes  on  U.  S.  Const.  309. 

Due  process  of  law  in  the  14th  Amend- 
ment means  a  proceeding  in  accordance 
with  the  law  of  the  state;  and,  if  a  party 
is  given  notice  and  an  opportunity  to  be 
heard  in  a  regular  judicial  proceeding  in 
the  courts  of  the  state,  he  is  not  denied  due 
process  of  law. 

Re  McCusker,  23  Misc.  460,  51  N.  Y. 
8upp.  281;  Leeper  v.  Texas,  139  U.  S.  462, 
468,  35  L.  ed.  225,  227,  11  Sup.  Ct.  Rep. 
1579;  Williams  v.  Eggleston,  170  U.  S.  304, 
311,  42  L.  ed.  1047,  1049,  18  Sup.  Ct.  Rep. 
617;  HurUdo  v.  California,  110  U.  S.  534, 
28  L.  ed.  238,  4  Sup.  Ct.  Rep.  Ill,  292; 
Central  Land  Co.  v.  Laidley,  159  U.  S.  103, 
112,  40  L.  ed.  91,  94,  16  Sup.  Ct.  Rep.  80; 
Morley  v.  Lake  Shore  &  M.  S.  R.  Co.  146  U. 
S.  162,  171,  172,  36  L.  ed.  825,  930,  13  Sup. 
Ct.  Rep.  54;  Re  Kemmler,  136  U.  S.  436, 
448,  34  L.  ed.  519,  524,  10  Sup.  Ct.  Rep. 
930;  Re  Converse,  137  U.  S.  624,  632,  34 
L.  ed.  796,  799,  11  Sup.  Ct.  Rep.  191;  Fall- 
brook  Irrig.  District  v.  Bradley,  164  U.  8. 
112,  168,  41  L.  ed.  369,  392,  17  Sup.  Ct. 
Rep.  56. 

Aa  the  questions  raised  are  solely  state 
questions,  requiring  the  construction  of  the 
state  Constitution  as  to  the  forms  to  be  fol- 
lowed in  state  legislation,  and  neither  of 
these  qiiestioiis  requires  the  cx>ii8truction  of 
S2  L.  ed. 


the  Federal  Constitution,  it  necessarily  fol- 
lows that  the  decision  of  the  state  court  Is 
cc'nclusive,  and  will  be  followed  in  this 
court. 

Miller  v.  Cornwall  R.  Co.  168  U.  8.  131, 
134,  42  L.  ed.  409,  410,  18  Sup.  Ct.  Rep. 
34;  Leeper  v.  Texas,  139  U.  8.  462,  467, 
35  L.  ed.  225,  226,  11  Sup.  Ct.  Rep.  579; 
Williams  v.  Eggleston,  supra. 

The  sole  question  that  was  raised  in  the 
state  court  was  as  to  the  private  property 
of  Hunter,  et  al.,  the  individuals,  being  bur- 
dened with  new  taxation;  and,  as  no  ques- 
tion whatever  was  raised  as  to  the  title  of 
any  kind  of  property,  this  court  will  not 
consider  it. 

F.  G.  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  8.  648,  41  L.  ed.  1149,  17  Sup.  Ct. 
Rep.  709;  Hoyt  v.  Shelden  (Hoyt  v.  Thomp- 
son), 1  Black,  518,  521,  17  L.  ed.  65,  66; 
Clarke  v.  McDade,  165  U.  8.  168,  172,  41  L, 
ed.  673,  674,  17  Sup.  Ct.  Rep.  284;  Sully 
V.  American  Nat.  Bank,  178  U.  8.  289, 
297,  44  L.  ed.  1072,  1075,  20  Sup.  Ct.  Rep. 
935;  Dewey  v.  Des  Moines,  173  U.  S.  193, 
43  L.  ed.  665,  19  Sup.  Ct.  Rep.  379;  Keo- 
kuk &  H.  Bridge  Co.  v.  Illinois,  175  U.  8. 
626,  44  L.  ed.  299,  20  Sup.  Ct.  Rep.  205; 
New  Orleans  v.  New  Orleans  Waterworks 
Co.  142  U.  S.  79,  87,  88,  35  L.  ed.  943,  946, 
12  Sup.  Ct.  Rep.  142. 

Mr.  Justice  Moody,  after  making  the 
foregoing  statement  of  the  case,  delivered 
the  opinion  of  the  court: 

The  plaintifTs  in  error  seek  a  reversal  of 
the  judgment  of  the  supreme  court  of  Penn- 
sylvania, which  affirmed  a  decree  of  a  lower 
court,  directing  the  consolidation  of  the 
cities  of  Pittsburgh  and  Allegheny.  This 
decree  was  entered  by  authority  of  an  act 
of  the  general  assembly  of  that  state,  after 
proceedings  taken  in  conformity  with  its  re- 
quirements. The  act  authorized  the  con- 
solidation of  two  cities,  situated  with 
reference  to  each  other  as  Pittsburgh  and 
Allegheny  are,  if,  upon  an  election,  the  ma- 
jority of  the  votes  cast  in  the  territory  com- 
prised within  the  limits  of  both  cities  favor 
the  consolidation,  even  though,  as  happened 
in  this  instance,  a  majority  'of  the  votes[175] 
cast  in  one  of  the  cities  oppose  it.  The 
procedure  prescribed  by  the  act  is  that  after 
a  petition  filed  by  one  of  the  cities  in  the 
court  of  quarter  sessions,  and  a  hearing 
upon  that  petition,  that  court,  if  the  peti- 
tion and  proceedings  arc  found  to  be  regu- 
lar and  in  conformity  with  the  act,  shall 
order  an  election.  If  the  election  shows  a 
majority  of  the  votes  cast  to  be  in  favor  of 
the  consolidation,  the  court  "shall  enter  a 
decree  annexing  and  consolidating  the  lesser 
city  .  .  .  with  the  greater  city."  The 
act  provides,  in  considerable  detail,  for  tht 
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effect  of  the  conBolidation  upon  the  debts, 
obligations,  claims,  and  property  of  the  con- 
stituent cities;  grants  rights  of  citizenship 
to  the  citizens  of  those  cities  in  the  consoli- 
dated city;  enacts  that  "except  as  herein 
otherwise  provided,  all  the  property  .  .  . 
and  rights  and  privileges  .  .  .  vested  in 
or  belonging  to  either  of  said  cities  .  .  . 
prior  to  and  at  the  time  of  the  annexation 
shall  be  vested  in  and  owned  by  the  con- 
solidated or  united  city,"  and  establishes  the 
form  of  government  of  the  new  city.  This 
procedure  was  followed  by  the  filing  of  a 
petition  by  the  city  of  Pittsburgh;  by  an 
election,  in  which  the  majority  of  all  the 
votes  cast  were  in  the  affirmative,  although 
the  majority  of  all  the  votes  cast  by  the 
voters  of  Allegheny  were  in  the  negative; 
and  by  a  decree  of  the  court,  uniting  the  two 
cities. 

Prior  to  the  hearing  upon  the  petition  the 
plaintiffs  in  error,  who  were  citizens,  voters, 
owners  of  property,  and  taxpayers  in  Alle- 
gheny, filed  twenty-two  exceptions  to  the  pe- 
tition. These  exceptions  were  disposed  of 
adversely  to  the  exceptants  by  the  court  of 
quarter  sessions,  and  the  action  of  that 
court  was  successively  affirmed  by  the  su- 
perior and  supreme  courts  of  the  state.  The 
case  is  here  upon  writ  of  error,  and  the  as- 
signment of  errors  alleges  that  eight  errors 
were  committed  by  the  supreme  court  of  the 
state.  This  assignment  of  errors  is  founded 
upon  the  dispositions  by  the  state  courts  of 
the  questions  duly  raised  by  the  filing  of  the 
exceptions  under  the  provisions  of  the  act 
of  the  assembly. 

Tlie  defendant  in  error  moved  to  dismiss 
[176]the  case  because  'no  Federal  question  was 
raised  in  the  court  below  or  by  the  assign- 
ment of  errors,  or,  if  any  Federal  question 
was  raised,  because  it  was  frivolous.  This 
motion  must  be  overruled.  The  plaintiffs 
in  error  claimed  that  the  act  of  assembly 
was  in  violation  of  the  Constitution  of  the 
United  States,  and  specially  set  up  and 
claimed  in  the  court  below  rights  under  sev- 
eral sections  of  that  Constitution,  and  all 
their  claims  were  denied  by  that  court. 
These  rights  were  claimed  in  the  clearest 
possible  words,  and  the  sections  of  the  Con- 
stitution relied  upon  were  specifically  named. 
The  questions  raised  by  the  denial  of  these 
claims  are  not  so  unsubstantial  and  devoid 
of  all  color  of  merit  that  we  are  >varranted 
in  dismissing  the  case  without  consideration 
of  their  merits. 

Some  part  of  the  assignments  of  error  and 
of  the  arguments  in  support  of  them  may 
be  quickly  disposed  of  by  the  application  of 
well-settled  principles.  We  have  nothing  to 
do  with  the  policy,  wisdom,  justice,  or  fair- 
ness of  the  act  under  consideration;  those 
questions  are  for  the  consideration  of  those 
133 


to  whom  the  state  has  intrusted  its  legis- 
lative power,  and  their  determination  of 
them  is  not  subject  to  review  or  criticism 
by  this  court.  We  have  nothing  to  do  with 
the  interpretation  of  the  Constitution  of  the 
state  and  the  conformity  of  the  enactment 
of  the  assembly  to  that  Constitution;  those 
questions  are  for  the  consideration  of  the 
courts  of  the  state,  and  their  decision  of 
them  is  final.  The  5th  Amendment  to  the 
Constitution  of  the  United  States  is  not 
restrictive  of  state,  but  only  of  national, 
action. 

After  thus  eliminating  all  questions  with 
which  we  have  no  lawful  concern,  there  re- 
main two  questions  which  are  within  our 
jurisdiction.     There    were    two    claims    of 
rights  under  the  C-onstitution  of  the  United 
States  which  were  clearly  made  in  the  court 
below  and  as  clearly  denied.     They  appear 
in  the  second  and  fourth  assignments  of  er- 
ror.     Briefly   stated,   the   assertion   in   the 
second  assignment  of  error  is  that  the  act 
of  assembly  impairs  the  obligation  of  a  con- 
tract existing  between  the  city  of  Allegheny 
and  the  plaintiffs  in  error,  that  the  latter 
•are  to  be  taxed  only  for  the  govemin«*ntal[l' 
pur{)oses  of  that  city,  and  that  the  legis- 
lative attempt  to  subject  them  to  the  taxes 
of  the  enlarged  city  violates  article  1,  §  0,  f 
10,  of  the  Constitution  of  the  United  States. 
This  assignment  docs  not  rest  upon  the  the- 
ory that  the  charter  of  the  city  is  a  con- 
tract with  the  state,  a  proposition  frequent- 
ly denied  by  this  and  other  courts.    It  rests 
upon  the  novel  proposition  that  there  is  a 
contract  between  the  citizens  and  taxpayers 
of  a  municipal  corporation  and  the  corpo- 
ration itself,  that  the  citizens  and  taxpay- 
ers shall  be  taxed  only  for  the  uses  of  that 
corporation,  and  shall  not  be  taxed  for  the 
usrs  of  any  like  corporation  with  which  it 
may  be  consolidated.    It  is  not  said  that  the 
city  of  Allegheny  expressly  made  any  such 
extraordinary   contract,  but  only   that  the 
contract  arises  out  of  the  relation  of  the 
parties  to  each  other.    It  is  difficult  to  deal 
with  a  proposition  of  this  kind  except  by 
saying  that  it  is  not  true.    No  authority  or 
reason  in  support  of  it  has  been  offered  to 
us,  and  it  is  utterly  inconsistent  with  ths 
nature  of  municipal  corporations,  the  pur- 
poses for  which  they  are  created,  and  the 
relation  they  bear  to  those  who  dwell  and 
own  property  within  their  limits.    This  as- 
signment of  error  is  overruled. 

Briefly  stated,  the  assertion  in  the  fourth 
assignment  of  error  is  that  the  act  of  as- 
sembly deprives  the  plaintiffs  in  error  of 
their  property  without  due  process  of  law, 
by  subjecting  it  to  the  burden  of  the  addi- 
tional taxation  which  would  result  from  the 
consolidation.  The  manner  in  which  the 
right  of  due  process  of  law  has  been  violated^ 
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•8  set  forth  in  the  first  assignment  of  error 
and  insisted  upon  in  argument,  is  that  the 
method  of  voting  on  the  consolidation  pre- 
scribed in  the  act  has  permitted  the  voters 
of  the  larger  city  to  overpower  the  voters 
of  the  smaller  city,  and  compel  the  union 
without  their  consent  and  against  their  pro- 
test. The  precise  question  thus  presented 
has  not  been  determined  by  this  court.  It  is 
important,  and,  as  we  have  said,  not  so  de- 
void of  merit  as  to  be  denied  consideration, 
although  its  solution  by  principles  long  set- 
tled and  constantly  acted  upon  is  not  difH- 
[178]cult.  This  court  *has  many  times  had  occa- 
sion to  consider  and  decide  the  nature  of 
municipal  corporations,  their  rights  and  du- 
ties, and  the  rights  of  their  citizens  and 
creditors.  Maryland  use  of  Washington 
County  V.  Baltimore  k  O.  R.  Co.  3  How. 
634,  550,  11  L.  cd.  714,  721;  East  Hartford 
r.  Hartford  Bridge  Co.  10  How.  511,  533, 
534,  636,  13  L.  cd.  518,  527-529;  United 
SUtes  V.  Baltimore  &  O.  R.  Co.  17  Wall. 
322,  329,  21  L.  ed.  597,  GOO;  Laramie  Coun- 
ty V.  Albany  County,  92  U.  S.  307,  308, 
310-312,  23  L.  ed.  552-555;  Tippecanoe 
County  V.  Lucas,  93  U.  S.  108,  114,  23  L. 
ed.  822,  824;  New  Orleans  v.  Clark  (Jeffer- 
son City  Gaslight  Co.  v.  Clark)  95  U,  S. 
644,  654,  24  L.  ed.  621,  522;  Mt.  Pleasant  v. 
Beckwith,  100  U.  S.  614,  524,  525,  531,  532, 

25  L.  ed.  699,  701,  703,  704;  Meriwether  v. 
Garrett,  102  U.  S.  472,  511,  20  L.  ed.  197, 
204;  Kelly  v.  Pittsburgh,  104  U.  S.  78,  80, 

26  L.  ed.  658,  659;  Forsyth  v.  Hammond, 
160  U.  S.  500,  518,  41  L.  ed.  1095,  1100,  17 
Sup.  Ct.  Rep.  666;  Williams  v.  Eggleston, 
170  U.  S.  304,  310,  42  L.  ed.  1047,  1049,  18 
Sup.  Ct.  Rep.  617;  Covington  v.  Kentucky, 
173  U.  S.  231,  241,  43  L.  ed.  679,  083,  19 
Sup.  Ct.  Rep.  383;  Worcester  v.  Worces- 
ter Consol.  Street  R.  Co.  196  U.  S.  539,  549, 
40  L.  ed.  591,  595.  25  Sup.  Ct.  Rep.  327; 
Atty.  Gen.  ex  rel.  Kies  v.  Lowrey,  199  U.  S. 
233,  50  L.  ed.  167,  26  Sup.  Ct.  Rep.  27. 
It  would  be  unnecessary  and  unprofitable 
to  analyze  these  decisions  or  quote  from  the 
opinions  rendered.  We  think  the  following 
principles  have  been  established  by  them 
and  have  become  settled  doctrines  of  this 
court,  to  be  acted  upon  wherever  they  are 
applicable.  Municipal  corporations  are  po- 
litical subdivisions  of  the  state,  created  as 
convenient  agencies  for  exercising  such  of 
the  governmental  powers  of  the  state  as  may 
be  intrusted  to  them.  For  the  purpose  of 
executing  these  powers  properly  and  effi- 
ciently they  usually  are  given  the  power  to 
acquire,  hold,  and  manage  personal  and  real 
property.  The  number,  nature,  and  dura- 
tion of  the  powers  conferred  upon  these  cor- 
porations and  the  territory  over  which  they 
shall  be  exercised  rests  in  the  absolute  dis- 
cretion of  the  state.  Neither  their  char- 
iS  I«.  ed. 


ters,  nor  any  law  conferring  governmental 
powers,  or  vesting  in  them  property  to  be 
used  for  governmental  purposes,  or  au- 
thorizing them  to  hold  or  manage  such 
property,  or  exempting  them  from  tax- 
ation upon  it,  constitutes  a  contract 
with  the  state  within  the  meaning  of  the 
Federal  Constitution.  The  state,  there- 
fore, at  its  pleasure,  may  modify  or  with- 
draw all  such  powers,  may  take  without 
compensation  such  property,  hold  it  itself,  or 
vest  it  in  other  agencies,  expand  or  contract 
the  territorial  area,  unite  the  whole  or  a 
part  *of  it  with  another  municipality,  re-[179] 
peal  the  charter  and  destroy  the  corporation. 
.\11  this  may  be  done,  conditionally  or  un- 
conditionally, with  or  without  the  consent 
of  the  citizens,  or  even  against  their  pro- 
test. In  all  these  respects  the  state  is  su- 
preme, and  its  legislative  body,  conforming 
its  action  to  the  state  Constitution,  may  do 
as  it  will,  unrestrained  by  any  provision  of 
the  Constitution  of  the  United  States.  Al- 
though the  inhabitants  and  property  own- 
ers may,  by  such  changes,  suffer  inconven- 
ience, and  their  property  may  be  lessened  in 
value  by  the  burden  of  increased  taxation, 
or  for  any  other  reason,  they  have  no  right, 
by  contract  or  otherwise,  in  the  unaltered 
or  continued  existence  of  the  corporation  or 
its  powers,  and  there  is  nothing  in  the  Fed- 
eral Constitution  which  protects  them  from 
tliese  injurious  consequences.  The  power  is 
in  tlie  state,  and  those  who  legislate  for  the 
state  are  alone  responsible  for  any  unjust 
or  oppressive  exercise  of  it. 

Applying  these  principles  to  the  case 
at  bar,  it  follows  irresistibly  that  this  as- 
signment of  error,  so  far  as  it  relates  to  the 
citizens  who  are  plaintiffs  in  error,  must  be 
overruled. 

It  will  be  observed  that,  in  describing  the 
absolute  power  of  the  state  over  the  prop- 
erty of  municipal  corporations,  we  have 
not  extended  it  beyond  the  property  held 
and  used  for  governmental  purposes.  Such 
corporations  are  sometimes  authorized  to 
hold  and  do  hold  property  for  the  same  pur- 
poses that  property  is  held  by  private  cor- 
porations or  individuals.  The  distinction 
between  property  owned  by  municipal  cor- 
porations in  their  public  and  governmental 
capacity  and  that  owned  by  them  in  their 
private  capacity,  though  difficult  to  define, 
has  been  approved  by  many  of  the  state 
courts  (Dill.  Mun.  Corp.  4th  ed.  §|  66  to 
66a  inclusive,  cases  cited  in  note  to  State  ex 
rel.  Bulkeley  v.  Williams,  48  L.R.A.  465), 
and  it  has  been  held  that,  as  to  the  latter 
class  of  property,  the  legislature  is  not  om- 
nipotent. If  the  distinction  is  recognized  it 
suggests  the  question  whether  property  of 
a  municipal  corporation  owned  in  its  private 
and  proprietary  capacity  may  be  takftTvlx^TCi 
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it  against  its  will  and  without  compensation. 

[180]Mr.  Dillon  ^says  truly  that  the  question  baa 
never  arisen  directly  for  adjudication  in 
this  court.  But  it  and  the  distinction  upon 
which  it  is  based  have  several  times  been 
noticed.  Tippecanoe  Ck>nnty  v.  Lucas,  93  U. 
8.  108,  115,  23  L.  ed.  822,  824;  Meriwether 
T.  Garrett,  102  U.  S.  472,  618,  630,  26  L.  ed. 
107,  206,  210;  Essex  Public  Road  Board  v. 
SIcinkle,  140  U.  6.  334,  342,  36  L.  ed.  446, 
449,  11  Sup.  Ct.  Rep.  790;  New  Orleans  v. 
New  Orleans  Waterworks  Co.  142  U.  S.  79, 
91,  36  L.  ed.  943,  947,  12  Sup.  Ot.  Rep.  142; 
Covington  v.  Kentucky,  173  U.  8.  231,  240, 
43  L.  ed.  679,  682,  19  Sup.  Ct.  Rep.  383; 
Worcester  v.  Worcester  Consol.  Street  R. 
Co.  196  U.  S.  639,  651,  49  L.  ed.  691,  596, 
26  Sup.  Ct.  Rep.  327;  Graham  v.  Folsom, 
200  U.  S.  248,  60  L.  ed.  464,  26  Sup.  Ct 
Rep.  245.  Counsel  for  plaintiffs  in  error  as- 
sert that  the  city  of  Allegheny  was  the  own- 
er of  property  held  in  its  private  and  pro- 
prietary capacity,  and  insist  that  the  effect 
of  the  proceedings  under  this  act  was  to 
take  its  property  without  compensation  and 
vest  it  in  another  corporation,  and  that 
thereby  the  city  was  deprived  of  its  property 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment.  But  no  such  question 
is  presented  by  the  record,  and  there  is  but 
a  vague  suggestion  of  facts  upon  which  it 
might  have  been  founded.  In  the  sixth  ex- 
ception there  is  a  recital  of  facts  with  a 
purpose  of  showing  how  the  taxes  of  the 
citizens  of  Allegheny  would  be  increased  by 
annexation  to  Pittsburgh.  In  that  connec- 
tion it  is  alleged  that  while  Pittsburgh  in- 
tends to  spend  large  sums  of  money  in  the 
purchase  of  the  water  plant  of  a  private 
company  and  for  the  construction  of  an 
electric  light  plant,  Allegheny  ''has  im- 
proved its  streets,  established  its  own  sys- 
tem of  electric  lighting,  and  established  a 
satisfactory  water  supply."  This  is  the  only 
reference  in  the  record  to  the  property  rights 
of  Allegheny,  and  it  falls  far  short  of  a 
statement  that  that  city  holds  any  property 
in  its  private  and  proprietary  capacity.  Nor 
was  there  any  allegation  that  Allegheny  had 
been  deprived  of  its  property  without  due 
process  of  law.  The  only  allegation  of  this 
kind  is  that  the  taxpayers,  plaintiffs  in  er- 
ror, were  deprived  of  their  property  with- 
out due  process  of  law  because  of  the  in- 
creased taxation  which  would  result  from 
the  annexation, — an  entirely  different  prop- 
osition. Nor  is  the  situation  varied  by  the 
fact  that,  in  the  superior  court,  Allegheny 
was  ''permitted  to  intervene  and  become  one 

[181]of  the  appellants.''  *The  city  made  no  new 
allegations  and  raised  no  new  questions,  but 
was  content  to  rest  upon  the  record  as  it 
was  made  up.  Moreover,  no  question  of  the 
effect  of  the  act  upon  private  property  rights 


of  the  city  of  Allegheny  was  eonsidered  ia 
the  opinions  in  the  state  courts  or  suggested 
by  assignment  of  errors  in  this  court.  The 
question  is  entirely  outside  of  the  record 
and  has  no  connection  with  any  question 
which  is  raised  in  the  record.  For  these 
reasons  we  are  without  jurisdiction  to  con- 
sider it  (Dewey  v.  Des  Moines,  173  U.  8. 
193,  43  L.  ed.  666,  19  Sup.  Ct.  Rep.  379; 
Harding  v.  Illinois,  196  U.  8.  78,  49  L.  ed. 
394,  25  Sup.  Ct.  Rep.  176),  and  neither  ex- 
press nor  intimate  any  opinion  upon  it. 
The  judgment  is  affirmed. 


WEBSTER    COAL   &    COKE    COMPANY, 

Petitioner, 

V. 

A.  J.  CASSATT,  John  B.  Thayer,  Charles 
£.  Pugh,  et  al. 

(See  8.  C.  Reporter's  ed.  181-187.) 

Appeal    and    error  ~  finality    of   Jadg^ 
ment. 

An  order  entered  in  an  action  to  recover 
damages  from  a  carrier  for  violations  of 
the  interstate  commerce  act  of  February  4, 
1887  (24  SUt.  at  L.  379,  chap.  104,  if.  8. 
Comp.  Stat.  1901,  p.  3154),  requiring  cer- 
tain specified  officers  and  employees  who 
are  not  parties  to  produce  relevant  hooka 
and  papers,  is  not,  as  to  those  persons,  a 
final  decree  within  the  meaning  of  the 
provision  of  the  act  of  March  3,  1891  (26 
Stat,  at  L.  828,  chap.  517,  U.  S.  Comp.  Stat 
1901,  p.  549),  §  6,  governing  writs  of  error 
from  circuit  courts  of  appeals  to  the  cir- 
cuit courts,  and  hence  will  not  sustain  a 
writ  of  error  sued  out  by  them. 

[No.  283.] 

Argued  October  28,  29,  1007.     Decided  De- 
cember 2,   1907. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  judgment  reverft- 
ing  an  order  of  the  Circuit  Court  for  tha 
Eastern  District  of  Pennsylvania,  requiring 
certain  officers  and  employees  of  a  carrier 
charged  with  violations  of  the  interstate 
commerce  act  to  produce  eertain  relevant 
books  and  papers.  Reversed  and  remanded 
with  directions  to  dismiss  the  writ  of  error 
to  the  Circuit  Court. 

NoT9. —  As  to  finality  of  decree  for  pur- 
pose of  review — see  notes  to  Schlosser  t* 
Hemphill,  49  L.  ed.  U.  8.  1001;  Apex 
Tvansp.  Co.  v.  Garbade,  62  L.R.A.  515; 
Brush  Electric  Co.  v.  Electric  Improv.  Co. 
2  C.  C.  A.  379;  Central  Trust  Co.  v.  Madden, 
17  C.  C.  A.  238;  and  Prescott  &  A.  C.  B. 
Co.  V.  Atchison,  T.  &  8.  F.  R.  Co.  28  C.  0. 
A  482. 
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See  same  ease  below  81  C.  C.  A.  87,  150 

Fed.  48. 

Statement  by  BCr.  Chief  Justice  Faller: 
The  Webster  Coal  3l  Coke  Company  com- 
menced an  action  at  law  in  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania  against  the  Pennsyl- 
Tsnia  Railroad  Company,  defendant,  to  re 
cover  damages  for  Its  alleged  violation  of 
the  interstate  commerce  act  of  February  4, 
1887  [24  Stat,  at  L.  379,  chap.  104,  U.  S. 
Comp.  Stat.  1901,  p.  3154],  by  discrimi- 
nating  against  plaintifT  in  the  allowance  of 
freight  rates  on  coal  and  coke.  The  defend- 
ant pleaded  not  guilty. 
[ISS]    *In  the  opinion  below  it  is  stated: 

"After  issue  was  thus  joined,  and  before 
the  time  for  the  trial  of  the  acii6A,  the 
plaintifT  filed  in  the  circuit  court  a  petition 
in  which,  after  setting  forth  the  nature  of 
the  action  at  law,  and  declaring  that  the  de- 
fendant and  Alexander  J.  Cassatt,  presi- 
dent, John  B.  Thayer,  fourth  vice  president, 
and  ten  other  specifically  named  officers  and 
onployees  of  the  defendant,  had  in  their 
poftsession  or  power  certain  books  and 
papers  containing  evidence  pertinent  to 
the  issue,  there  was  a  prayer  for  an  order 
requiring  the  defendant  and  its  said  ofH- 
eers  and  employees  to  produce  said  books 
and  papers  at  the  trial,  and  also  for  in- 
spection by  the  plaintifTs  representatives 
before  trial.  The  application  for  the  order 
vas  based  on  |  724  of  the  Revised  Statutes 
(L\  S.  Comp.  Stat.  1901,  p.  583),  which  is 
as  follows: 

"'In  the  trial  of  actions  at  law,  the 
eourts  of  the  United  States  may,  on  motion 
and  due  notice  thereof,  require  the  parties 
to  produce  books  or  writings  in  their  posses- 
sion or  power  which  contain  evidence  per- 
tinent to  the  issue,  in  cases  and  under  cir- 
cum:$tances  where  they  might  be  compelled 
to  produce  the  same  by  the  ordinary  rules 
of  proceeding  in  chancery.  If  a  plaintifT 
fails  to  comply  with  such  order,  the  court 
may,  on  motion,  g^ve  the  like  judgment  for 
the  defendant  as  in  cases  of  nonsuit;  and, 
If  a  defendant  fails  to  comply  with  such 
order,  the  court  may,  on  motion,  give  judg- 
ment against  him  by  default.' 

'*0n  presentation  of  the  petition  to  the 
circuit  court,  a  rule  was  allowed  requiring 
the  defendant  and  its  officers  and  employees 
named  in  the  petition  to  show  cause  before 
the  court  on  a  certain  day  why  they  'should 
Bot  produce  on  the  trial  of  this  cause'  the 
books  and  writings  above  referred  to;  and 
also  why  they  should  not  produce  them  at 
a  certain  time  and  place  before  trial  'and 
permit  the  plaintifT,  its  counsel  and  ac- 
countants, to  Inspect  the  same  and  take 
neh  copies  as  they  may  deem  proper.'  The 
defendant  answered  the  petition^  aeitiDg 
h.  0A  11 


forth  (1)  that  the  action  was  for  the  rt- 
covery  of  damages  in  the  nature  of  penal- 
ties, and  therefore  that  the  defendant  *wa8[188] 
not  obliged  to  produce  its  books  and  papers, 
either  before  or  at  the  trial;  (2)  that  even 
if  the  action  were  one  in  which  the  defend- 
ant could  be  required  to  produce  its  books 
and  papers  at  the  trial,  it  could  not  be 
required  to  do  so  before  the  trial;  (3) 
that  the  petition  did  not  dencribe  with 
sufficient  particularity  the  books  and 
papers  the  production  of  which  was  d» 
sired,  or  state  the  facts  which  the  books 
and  papers  would  tend  to  prove;  and  (4) 
that  the  defendant  could  not  produce  any 
books  which  would  show  the  rebates  and 
drawbacks  alleged  to  have  been  allowed  to 
other  companies,  because  they  had  not  been 
so  kept  as  to  show  any  such  allowances. 
With  the  petition  and  answer  before  it, 
the  circuit  court,  on  the  return  of  the 
rule  to  show  cause,  'adjudged,  ordered,  and 
decreed'  that  Alexander  J.  Cassatt,  presi- 
dent, John  B,  Thayer,  fourth  vice  presi- 
dent, and  the  ten  other  officers  and  em- 
ployees of  the  defendant,  'produce  on  the 
trial  of  this  cause'  the  books  and  papers 
described  in  the  petition,  and  also  that 
they  produce  them  before  trial  at  a  specified 
time  and  place  for  the  inspection  of  the 
plaintifT,  with  leave  to  the  plaintiff  to  make 
copies  thereof." 

To  review  this  order,  Cassatt  and  the 
otlier  officers  and  agents  of  the  Pennsylva- 
nia company  sued  out,  as  individuals,  a 
writ  of  error  from  the  circuit  court  of  ap- 
peals for  the  third  circuit,  assigning  as 
error  (1)  that  the  circuit  court  erred  in 
entering  the  order  requiring  plaintifTs  in 
error  to  submit  to  the  inspection  of  the 
plaintiff  below  and  its  counsel,  prior  to  the 
trial  of  the  cause,  the  books,  records,  and 
papers  referred  to  therein;  and  (2)  requir- 
ing the  production  at  the  trial  of  said  books, 
records,  and  papers.  The  case  was  hearu, 
together  with  two  similar  cases,  one  of 
which  was  entitled  Pennsylvania  Coal  k 
Coke  Co.  V.  Cassatt,  and  is  numbered  284 
on  the  present  docket.  [207  U.  S.  187,  post, 
163,28  Sup.  Ct.  Rep.  110.] 

The  circuit  court  of  appeals  gave  an 
opinion  in  one  case  applicable  to  the  three, 
and  reversed  the  judgments  of  the  circuit 
court  with  costs.  10  L.R.A.(N.S.)  99,  150 
Fed.  32,  48.  That  court  held  that  the  or- 
der in  question  was  a  "final  decision"  with- 
in M  *of  the  judiciary  act  of  March  3,  1801  [184] 
[20  Stat,  at  L.  828,  chap.  617,  U.  S.  Comp. 
Stat.  1001,  p.  549];  that  the  proceeding 
which  resulted  in  the  order  was  independ- 
ent of  and  collateral  to  the  main  action, 
and  the  order  therefore  reviewable  on  a 
writ  of  error;  that  the  corporation's  offi- 
cers and  a^nts  were  not  "parties"  mUoATk 
Bevised  Statutes,  |  11\\  tVisA.  \.\mA.  mkXXotv 
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did  not  anthorize  an  order  requiring  a  party 
to  produce  books  and  papers  before  trial, 
but,  if  such  relief  was  desired,  it  must  be 
obtained  by  a  bill  of  discovery.  The  pres- 
ent cause  was  then  brought  to  this  court 
on  certiorari,  and  is  numbered  283  on  its 
docket.  It  was  advanced  for  hearing  and 
heard  October  28,  29,  together  with  No. 
284,  also  brought  up  on  certiorari. 

Mr.  John  W.  Grlicgs  argued  the  cause, 
and,  with  Messrs.  Benjamin  S.  Harmon, 
David  L.  Krebs,  and  George  S.  Graham, 
filed  a  brief  for  petitioner. 

Mr.  John  G.  Johnson  argued  the  cause, 
and,  with  Mr.  Francis  I.  Gowen,  filed  a  brief 
for  respondents: 

Whenever  in  a  cause  there  is  a  determina- 
tion of  some  question  of  right,  a  decision  is 
final,  in  the  sense  in  which  an  rppeal  from 
it  is  permitted,  if  it  decides  and  disposes 
of  the  whole  merits  of  the  cause  as  between 
the  parties  to  the  appeal,  reserving  no  fur- 
ther questions  or  directions  for  the  fur- 
ther judgment  of  the  court,  so  that  to  brin;» 
the  cause  again  before  the  court  for  deci- 
sion will  not  be  necessary. 

Butler  V.  Fayerweather,  33  C.  C.  A.  625, 
63  U.  S.  App.  120,  91  Fed.  458. 

Tested  by  this  definition,  the  order  in- 
volved in  the  present  proceeding  was  cer- 
tainly final,  for  beyond  all  controversy  it 
did  finally  and  completely  dispose  of  the 
question  of  the  right  of  the  petitioner  to 
have  the  defendant's  papers  submitted  to 
Its  inspection  in  advance  of  trial,  and  left 
open  no  question  or  matter  for  further  con- 
sideration or  action  by  the  court;  and  it 
was  final,  therefore,  both  as  to  the  defend- 
ant and  those  to  whom  it  was  directed. 

.When  an  order  upon  a  witness  to  answer 
questions  or  prmluoe  documents  is  made  in 
a  proceeding  against  the  witness,  which 
amounts  to  a  case  or  controversy  within  the 
generally  accepted  meaning  of  those  terms, 
an  appeal  from  such  order  will  be  sus- 
tained if  the  order  is  a  final  one;  where, 
however,  the  order  upon  the  witness  is  made 
when  he  is  upon  the  stand  or  before  an 
examiner,  such  order  cannot  be  appealed 
from,  because  no  case  or  controversy  to 
which  the  witness  is  a  party  has  arisen; 
but  an  appeal  will  lie  at  the  instance  of 
the  witness  when  an  order  punishing  him 
for  refusing  to  answer  or  produce  the  docu- 
ments has  been  made,  because  then  an  or- 
der has  been  made  in  a  aise  or  controversy 
to  which  the  witness  is  a  party. 

Alexander   v.   United    States,   201    U.    S. 

117,  60  L.  ed.  686,  26  Sup.  Ct.  Rep.  36G; 

Xatorstate  Commerce  GommiMioB  ▼.  Brim- 


son,  154  U.  S.  447,  38  L.  ed.  1047,  4  Inters. 
Com.  Rep.  45,  14  Sup.  Ct.  Rep.  1125;  In- 
terstate Commerce  Commission  v.  Baird, 
194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep. 
563. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  Pennsylvania  Railroad  Company  did 
not  except  to  the  order,  nor  attempt  to 
prosecute  a  writ  of  error  therefrom,  if  that 
were  possible;  the  plaintifTs  in  error,  who 
were  ofiiccrs  of  the  company,  excepted  and 
carried  the  case  up  on  this  writ  of  error. 
They  were  not  parties  to  the  case  between 
the  coal  company  and  the  railroad  com- 
pany, had  no  property  in  the  books  and 
papers  referred  to,  were  mere  custodians 
as  otlicers,  and  any  rights  of  theirs  were 
not  made  to  appear  to  be  involved  in  the 
disclosures  sought.  The  order  as  to  them 
was  purely  interlocutory,  not  imposing 
penalty  or  liability,  and  not  finally  dis- 
posing of  an  independent  proceeding. 

What  Mr.  Justice  Bradley  said  in  Wil- 
liams V.  Morgan,  111  U.  S.  684,  698,  28  L. 
ed.  559,  5G4,  4  Sup.  Ct.  Rep.  638,  In 
holding  a  decree  on  intervention  appealable, 
and  citing  many  cases,  was  that  the  order 
appealed  from  there  "was  final  in  its  na- 
ture, and  was  made  in  a  matter  distinct 
from  the  general  subject  of  litigation, — a 
matter  by  itself,  which  afl'ected  only  the 
parties  to  the  particular  controversy,  and 
those  whom  they  represented." 

This  order  afTected  the  plaintiff  and  de- 
fendant in  the  case  itself,  and  not  respond- 
ents as  individuals  at  all,  and,  if  the  court 
had  power  to  punish  disobedience  or  enforce 
compliance,  *then  the  order  prior  to  8uch[1871 
action  on  the  part  of  the  court  was  clearly 
interlocutory  in  the  suit.  Alexander  v. 
United  States,  201  U.  S.  117,  50  L.  ed.  686, 
26  Sup.  Ct.  Rep.  356.  If  the  provision 
of  §  724  in  resjicct  of  diciobedience  of  such 
an  order  was  exclusive,  then,  of  course, 
respondents  were  in  no  way  aggrieved. 
Doyle  V.  London  Guarantee  &  Acci.  Co.  204 
U.  S.  599,  51  L.  ed.  641,  27  Sup.  Ct.  Rep. 

313. 

Whether  the  order  to  produce  was  valid, 
and  whether  it  warranted  judgment  by  de- 
fault against  the  defendant  company,  were 
matters  in  which  plaintiffs  in  error  had  no 
concern.  There  was  here  no  attachment 
for  contempt,  no  judgment  on  default,  and 
no  independent  and  collateral  proceeding, 
the  order  disposing  of  which  could  be  con- 
5iidered  as  a  final  decree. 

.fudgment  reversed  and  cause  remanded 
with  a  direction  to  dismiss  the  writ  of 
error. 

%Q1  V.  B. 
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PENNSYLVANIA  COAL   ft   COKE   COM- 
PANY, Petitioner, 

V. 

A.  J.  CASSATT,  John  B.  Thayer,  Charles 
E.  Pngh,  et  al. 

(See  8.  C.  Reporter's  ed.  187.) 

This  ease  is  governed  by  the  decision  in 
Webster  Coal  ft  Coke  Co.  v.  Cassatt,  ante, 
160. 


[No.  284.] 

Argued  October  28,  29,  1007.    Decided  De- 
cember 2,   1007. 

ON  WKIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment  re- 
versing an  order  of  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania,  re- 
quiring certain  officers  and  employees  of  a 
carrier  charged  with  violations  of  the  in- 
terstate commerce  act  to  produce  certain 
relevant  books  and  papers.  Reversed  and 
remanded  with  directions  to  dismiss  the 
writ  of  error  to  the  Circuit  Court. 

See  same  case  below,  81  C.  C.  A.  07,  150 
Fed.  48. 

Mr.  John  W.  Griggs  argued  the  cause, 
And  with  Messrs.  Benjamin  S.  Harmon, 
David  L.  Krcbs,  and  George  S.  Graham,  filed 
a  brief  for  petitioner. 

^fr.  John  G.  Johnson  argued  the  cause, 
And,  with  Mr.  Francis  I.  Qowen,  filed  a  brief 
for  respondents. 

Mr.  Chief  Justice  Fnller: 

For  the  reasons  given  in  the  preceding 
case  the  judgment  is  reversed,  and  the 
cause  remanded  with  a  direction  to  dismiss 
the  writ  of  error. 


[188]       •JOHN  T.  SHOENER,  Plff.  in  Err., 

v. 
GO^IMONWEALTH  OF  PENNSYLVANIA. 

(See  S.  C.  Reporter's  ed.  188-106.) 

Error  to  state  court  ~  Federal  question 
—  former  jeopardy. 

The  contention  that  a  second  conviction 
of  a  public  officer  for  failing,  on  demand, 
to  pay  over  eertain  public  moneys,  deprives 
him  of  his  liberty  without  due  process  of 
law,  in  violation  of  U.  S.  Const.,  14th 
Amend.,  by  twice  subjecting  him  to  jeop- 
ardy for  the  same  offense,  presents  no 
Federal  question  which  will  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court 

Note. — ^As  to  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Transp.  Go.  v.  Garbade,  62  LJt.A.  613. 
•S  Ifc  eO. 


to  the  highest  court  of  a  state,  where  tba 
latter  court  decides  that  the  accused  wma 
not  put  in  jeopardy  by  his  prior  conviction, 
because  such  conviction  was  reversed  on 
the  ground  that  there  had  then  been  no 
legal  demand. 

[No.  161.] 

Argued  October  28,  1007.    Decided  Decem- 
ber 2,  1007. 

r  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  that  state,  which  had  in 
turn  affirmed  a  conviction  in  the  Court  of 
Quarter  Sessions  of  Schuylkill  County,  in 
that  state,  of  embezzlement,  over  a  plea  of 
former  jeopardy.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  216  Pa.  71,  64  AtL 
800. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  B.  SherriU  and  William  Wll- 
helm  argued  the  cause,  and.  with  Mr. 
Charles  A.  Douglas,  filed  a  brief  for  plaintiff 
in  error: 

Acquittal  may,  in  ordinary  language,  be 
used  to  express  either  the  verdict  of  a  jury 
or  the  formal  judgment  of  the  court  that 
the  prisoner  go  thereof  without  day. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  572. 

A  defendant  placed  on  trial  on  a  defect- 
ive indictment  and  acquitted  cannot  be 
tried  again. 

United  States  v.  Ball,  163  U.  S.  662,  41 
L.  ed.  300,  16  Sup.  Ct.  Rep.  1102. 

The  rule  announced  by  some  of  the  courti 
that  where  a  wrong  verdict  is  found  againit 
a  defendant,  because  of  misdirection  by  the 
court,  he  cannot  have  it  corrected  without 
relinquishing  his  immunity  from  a  second 
jeopardy,  is  severely  criticized. 

1  Bishop,  Crim.  Law,  H  1042  et  seq. 

A  prisoner  against  whom  a  wrong  judg- 
ment was  pronounced  upon  a  regular  trial 
and  conviction  cannot  be  subjected  to  an* 
other  trial. 

Shepherd  v.  People,  26  N.  Y.  406. 

By  being  twice  placed  in  jeopardy  for  the 
same  ofTcnFe,  plaintiff  in  error  is  de- 
prived of  his  liberty  without  due  process  of 
law. 

Brown  v.  Levee  Comrs.  50  Miss.  468;  Re 
Kemmler,  136  U.  S.  436,  34  L.  ed.  510,  10 
Sup.  Ct.  Rep.  030;  Allen  v.  Georgia,  186 
U.  S.  138,  41  L.  ed.  040,  17  Sup.  Ct.  Rep. 
525;  Howard  v.  Kentucky,  200  U.  S.  164, 
50  L.  ed.  421,  26  Sup.  Ct.  Rep.  180;  Black, 
Const.  Law,  p.  586;  United  States  v.  Gibert, 
2  Sumn.  10,  Fed.  Cas.  No.  15,204;  United 
States  V.  Keen,  1  McLean,  420,  Fed.  Cat. 
No.  15,510;  Ex  parte  Snyder,  20  Mo.  App. 
261;  Ex  parte  Lange,  18  Wall.  163,  21  L. 


18S-190 


SUPBEMX    COVKt   or    TUK    UNITED    STATES. 


Oct.  Term. 


ed.  872;  Be  Nielsen,  131  U.  8.  176,  33  L.  ed. 
118,  0  Sup.  Ct.  Rep.  672;  Ex  parte  Ulricb, 
42  Fed.  587;  Re  Bennett,  84  Fed.  324. 

In  criminal  trials,  certain  matters  per- 
taining to  procedure  have  been  declared  by 
this  court  to  involve  fundamental  rights,  of 
which  the  person  accused  of  crime  may  not 
be  deprived  without  the  denial  of  due  proc- 
ess of  law.  It  nuiy  be  said  generally  that 
whatever  matters  are  jurisdictional  or  es- 
sential are  protected  by  the  Constitution. 

Hopt  V.  Utah,  110  U.  S.  574,  28  L.  ed. 
262,  4  Sup.  Ct.  Rep.  202;  Lewis  ▼.  United 
States,  146  U.  S.  372,  36  L.  ed.  1012,  13 
Sup.  Ct.  Rep.  136;  Crain  v.  United  States, 
162  U.  S.  625,  40  L.  ed.  1007,  16  Sup.  Ct. 
Rep.  952;  Murphy  v.  Massachusetts,  177 
U.  S.  155,  44  L.  ed.  7U,  20  Sup.  Ct.  Rep. 
639. 

Messrs.  Gny  £.  Farquliar  and  C.  E. 
Berger  argued  the  cause,  and,  with  Mr. 
Irvin  A.  Reed,  filed  a  brief  for  defendant  in 
error : 

No  Federal  question  was  raised  by  the 
record. 

Phoenix  Ins.  Co.  v.  The  Treasurer  (Phoe- 
nix Ins.  Co.  V.  Gardiner),  11  Wall.  204,  20 
L.  ed.  112;  Smiley  v.  Kansas,  196  U.  S. 
447,  49  L.  ed.  546,  25  Sup.  Ct.  Rep.  289; 
EuBtis  V.  Bolles,  150  U.  S.  361,  37  L.  ed. 
nil,  14  Sup.  Ct.  Rep.  131;  Harrison  ▼. 
Morton,  171  U.  S.  38,  43  L.  ed.  63,  18  Sup. 
Ct.  Rep.  742. 

The  defendant  was  not  twice  put  in  jeop- 
ardy for  the  same  offense: 

Hilands  v.  Com.  Ill  Pa.  1,  56  Am.  Rep. 
235,  2  Atl.  70;  Com.  v.  Fitzpatrick,  121  Pa. 
117,  1  L.R.A.  451,  6  Am.  St.  Rep.  757,  15 
Atl.  466;  United  States  v.  Ball,  163  U.  8. 
662,  41  L.  ed.  300,  16  Sup.  Ct.  Rep.  1192; 
Trono  v.  United  States,  199  U.  S.  521,  50 
L.  ed.  292,  26  Sup.  Ct.  Rep.  121. 

The  defendant  has  been  denied  no  right, 
privilege,  or  immunity  guaranteed  to  him 
by  the  provisions  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

Howard  v.  Kentucky,  200  U.  8.  173,  60 
L.  ed.  425,  26  Sup.  Ct.  Rep.  189. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

In  a  civil  action  brought  by  the  county  of 
Schuylkill,  Pennsylvania,  in  1901,  against 
Shoener,  the  present  plaintiff,  for  the 
amount  of  certain  fees  alleged  to  have  been 
collected  by  him,  as  the  clerk  of  a  quarter 
sessions  court,  but  withheld  by  him  from  the 
county  treasurer,  a  judgment  was  rendered 
in  favor  of  the*county  for  $18,245.  That 
judgment  was  affirmed  upon  appeal  by  the 
supreme  court  of  Pennsylvania  on  May  4th, 
1903.  Schuylkill  Countv  v.  Shoener,  205 
Pa.  592,  55  Atl.  791. 
Shoeaer  wab  then  /proceeded  against  by 


indictment  under  i  65  of  the  Penal  Code  of 
Pennsylvania  of  1860,  which  section  is  in 
these  words:  "If  any  state,  county,  town- 
ship, or  municipal  officer  of  this  common- 
wealth, charged  with  the  collection,  safe- 
keeping, transfer,  or  disbursement  of  public 
money,  shall  convert  to  his*  own  use,  in 
any  way  whatsoever,  or  shall  use  by  way  of 
investment  in  any  kind  of  property  or  mer- 
chandise, any  portion  of  the  public  money 
intrusted  to  him  for  'collection,  safekeeping, [1 
transfer,  or  disbursement,  or  shall  prove  a 
defaulter,  or  fail  to  pay  over  the  same  when 
thereunto  legally  required  by  the  state,  coun- 
ty, or  township  treasurer,  or  other  proper 
official  or  person  authorized  to  demand  and 
receive  the  same,  every  such  act  shall  bs 
deemed  and  adjudged  to  be  an  embezzlement 
of  so  much  of  said  money  as  shall  be  thus 
taken,  converted,  invested,  used,  or  unac- 
counted for,  which  is  hereby  declared  a  mis- 
demeanor; and  every  such  officer,  and  eveiy 
person  or  persons  whomsoever  aiding  or 
abetting,  or  being  in  any  way  accessory  to 
said  act,  and  being  thereof  convicted,  shall 
be  sentenced  to  an  imprisonment,  by  sepa- 
rate or  solitary  confinement  at  labor,  not  ex- 
ceeding five  years,  and  to  pay  a  fine  equal 
to  the  amount  of  money  embezzled.''  Pa. 
Laws  1860,  p.  385. 

This  section  was  construed  by  the  supreme 
court  of  Pennsylvania  in  Com.  v.  Mentzer, 
162  Pa.  646,  29  Atl.  720,  the  court  holding 
that  each  of  *the  acts  enumerated  in  the 
statute  was  a  distinct  and  separate  offense, 
although  they  might  be  so  entirely  parts 
of  the  same  transaction  as  to  constitute  but 
one  offense;  that  whether  particular  acts 
were  so  combined  as  to  make  one  offense 
depended  upon  the  facts  in  each  case,  and 
raised  a  question  of  fact  for  the  jury. 

The  indictment  was  returned  November 
14th,  1903, — the  date  is  important, — and 
contained  thirteen  counts,  those  other  than 
the  fourth,  eighth,  and  twelfth  counts  in 
substance  charging  the  accused  with  con- 
verting public  funds  to  his  own  use,  and  the 
fourth,  eighth,  and  twelfth  counts  charging 
him  only  with  failing  to  pay  over  the  pub- 
lic moneys  that  came  into  hie  hands,  when 
thereunto  legally  required  by  the  county. 
The  accused  was  acquitted  January  6th, 
1904,  on  all  the  counts  except  th^  Tourth, 
eighth,  and  twelfth,  and  on  those  counts  he 
was  convicted.  On  appeal  to  the  superior 
court  the  conviction  was  sustained  (25  Pa. 
Super.  Ct.  526),  but,  on  appeal  from  the 
court  to  the  supreme  court  of  Pennsylvania, 
the  judgments  of  conviction  in  both  the  low- 
er courts  were  reversed  June  22d,  1905,  and 
the  accused  was  discharged  from  the  recog- 
nizance *  which  he  had  executed.  Com.  ▼.[It 
Shoener,  212  Pa.  527,  61  Atl.  1093. 

In  the  opinion  of  the  supreme  court  it 
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was  stated  that  the  only  deninnd  ever  made 
on  the  accused  was  in  a  letter  to  him  from 
the  county  coni])t roller,  under  date  of  De- 
cember 3Uth,  1902.  But  that  demand,  the 
court  said,  was  made  at  a  time  when  the 
question  of  the  ri^^lit  of  the  accused  to  re- 
tain the  moneys  he  had  retained  was,  by 
agreement  of  the  county,  pending  and  unde- 
cided in  the  civil  court.  The  court,  after  ob- 
serving that  it  was  competent  for  the  county 
to  have  entered  into  such  an  agreement, 
said:  "How  could  any  demand  have  been 
made  at  that  time  that  the  defendant  was 
bound  to  heedT  .  .  .  The  failure  to  pay 
on  demand,  as  contemplated  by  the  statute 
under  which  he  is  indicted,  is  a  failure  to 
pay  that  which,  at  the  time  the  demand  is 
made,  clearly  belongs  to  the  county  making 
the  demand,  and  does  not  apply  to  a  case 
where  demand  is  ma(?e  to  pay  during  the 
pendency  of  a  dispute  as  to  who  is  entitled  to 
the  money,  and  which  dispute,  by  agreement 
of  both  parties  to  it,  is  pending  determina- 
tion in  the  courts.  ...  In  refusing  to 
pay  over  at  the  time  the  alleged  demand 
was  made  he  did  just  what  any  other  man 
similarly  situated  and  with  due  regard  to 
his  rights  would  have  done;  and  it  is  a 
perversion  of  the  65th  section  of  the  act  of 
March  31,  1860,  to  attempt  to  apply  it  to 
a  case  like  this.  The  only  evidence  of  a 
demand  to  pay  over  was  the  [comptroller's] 
letter.  This  was  written  and  received  by 
the  appellant  at  a  time  when  the  county, 
by  its  own  agreement,  could  not  have  en- 
forced any  civil  liability  against  him,  and 
in  refusing  to  comply  with  the  notice  to  pay 
be  was  standing  on  his  right  not  to  do  so 
until  it  was  determined  that  the  county 
was  entitled  to  receive  the  money.  The 
learned  trial  judge  charged  the  jury  that 
the  institution  of  the  suit  in  the  common 
pleas  of  the  county  was  a  legal  demand  for 
the  payment  of  the  money,  and  should  be 
regarded  aa  such  a  demand  in  the  prosecu- 
tion of  the  appellant  on  the  counts  charging 
him  to  pay  over  on  demand.  In  the  civil 
[Ifljconrts  constructive  demands  *may  be  and  are 
recogniased,  but  not  so  in  a  criminal  court, 
in  the  prosecution  for  an  ofTense  having  as 
one  of  its  statutory  ingredients  a  refusal 
to  pay  on  demand.  A  demand  there  means 
actual  demand.  The  only  actual  demand 
that  the  commonwealth  pretends  was  made 
was  the  comptroller's  letter.  It  was  written 
after  the  institution  of  the  civil  suit,  and 
after  the  distinct  agreement  by  the  county 
that  the  question  of  the  defendant's  liability 
ihould  be  judicially  determined.  Before  be- 
ing so  determined  there  was  no  liability  to 
be  enforced  against  him  civilly,  and,  there- 
fore, no  demand  could  be  made  upon  him 
that  he  was  bound  to  recognize.  He  has 
been  acquitted  on  the  counts  charging  him 


with  a  conversion  of  the  public  funds  to  his 
own  use,  and  there  was  no  evidence  to  sus- 
tain the  conviction  on  the  charge  that  he  had 
failed  to  pay  over  after  having  been  legally 
thereunto  required  on  demand  made.  The 
nth  assignment  .  .  .  complains  of  the 
error  of  the  court  below  in  instructing  the 
jury  that  there  had  been  legal  demand  made 
upon  the  defendant  to  pay  over  the  fees. 
This  assignment  should  have  been  sustained. 
If  there  had  been  proper  instructions  as  to  a 
legal  demand,  the  defendant  would  have 
been  acquitted  on  the  counts  on  which  he 
was  convicted.  The  remaining  assignments 
need  not  be  considered.  The  judgment  of  the 
superior  court  is  reversed,  as  is  that  of  the 
court  below,  and  the  defendant  is  discharged 
from  his  recognizance." 

Subsequently,  on  June  30th,  1905,  the 
county  made  another  and  formal  demand 
upon  Shoener  to  pay  over  $7,243.28,  that 
being  the  balance  of  the  fees  or  moneys  then 
retained  by  him,  and  ascertained,  on  audit- 
ing of  his  accounts,  to  belong  to  the  county. 
Tiiis  demand  was  disregarded,  and,  on  Sep- 
tember 4th,  1005,  the  present  n^w  indict- 
ment was  found,  charging  only  one  of  the 
ofTenses  specified  in  the  statute,  namely,  that 
the  accused  had  failed,  on  demand,  to  pky 
into  the  county  treasury  the  above  sum  of 
$7,243.28. 

The  defendant  pleaded,  among  other 
things,  that  the  present  indictment  was  for 
the  same  offense  as  that  specified  in  the  first 
indictment;  that  his  acquittal  on  the  first 
nine  counts  of  the  *former  indictment  was  [192] 
an  acquittal  of  the  charge  contained  in  the 
present  indictment;  and  that  after  the  re- 
versal of  the  judgment  of  conviction  on  the 
fourth,  eighth,  and  twelfth  counts  he  could 
not  be  again  prosecuted  for  the  same  offense. 

Referring  to  the  opinion  of  the  supreme 
court  in  the  former  prosecution,  the  trial 
court,  in  its  charge  to  the  jury,  said :  "When 
that  opinion  was  filed  in  the  supreme  court 
of  Pennsylvania,  and  subsequently  here,  and 
the  proceedings  of  the  previous  trial  were 
reversed,  there  was  no  crime  that  this  de- 
fendant was  called  upon  to  answer  for,  be-  , 
cause  the  supreme  court  declared  that  the 
demand  that  had  been  made  upon  him  was 
illegal,  had  no  right  to  be  made,  and  he  was 
not  bound  to  obey  it,  and  therefore  not 
bound  to  pay  over  the  money  when  they 
called  on  him  in  December,  1902,  because 
the  county  had  no  right  to  call  on  him  then 
for  this  money,  but  they  were  bound  to  wait 
imtil  after  the  supreme  court  as  well  as 
this  court  decided  the  question  of  whether 
or  not  he  had  any  claim  or  right  to  that 
money.  .  .  .  Now,  gentlemen  of  the  jury, 
under  this  state  of  facts,  I  come  to  the  con- 
clusion that  there  was  no  crime  to  try  when 
he  was  tried  before*,  that  tVi«  <iTVmft  V\aX  Va 
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BOW  tried  In  thli  iudtctmeiit  cxiiU  onl7  alnm  moneji  belonging  to  the  eountj  upon  uj 
the  actual  denuuid  wu  made,  which  the  Ian  demand,  disregard  of  which  subjwtcd  him 
piage  of  that  supreme  court  opinion  n^  to  criminal  liabilitj;  conaequentlf,  it  waa 
qnirea  to  be  made  before  tie  la  required  tc     held  that  no  valid  judgment  of  conviction 

p»y  over,"  could   have   been    rendered   against   him   in 

The  defendant  waa  convicted  and  aentencej     the  first  prosecution  for  failing  to  pay  over 
to  imprisonment  for  two  and  a  half  years.        the  moneys  in  question,  or  anj  part  thereof. 

The  judgment  of  conviction  was  alBrmed,  on  the   particular    demand   ahown    In    tha 
the  supreme  court  saying;     "In  support  ol     record    of    that    prosecutiou.     These    were 

his  plea  of  aulre/ou  acquit,  the  appellant  re-  questions  of  local  and  general  law  which  it 

lies  upon  our  reversal  of  the  former  judg-  waa  the  province  of  the  supreme  court  of 

ment  against  him.     The  jury,  on  the  trial  Peunsylvania  to  determine  conclusively  for 

of  the   first   indictment,   found   him   guilt;  the  parties.    They  presented  no  question  of 

of  having  failed  to  pay  over  the  license  fees  a  Federal  nature. 

in  his  hands  after  demand  had  been  made        Assuming  then,  that  no  valid  judgment 

upon   him   to  do   so.     Our   reversal   of  the  could  have  been  rendered  against  the  accused 

judgment   on   that   verdict   did    not   acquit  upon  the   first  indictment   for  disregarding 

him  of  the  offense  charged  against  him  in  the  demand  upon  Hhich  that  indictment  waa 

the  present  indictment.    All  that  we  decided  based,  it  necessarily  follows,  as  held  by  tha 

waa  that,  as  the  countji  of  Schuylkill  could  supreme   court   of  Pennsylvania,   that   that 

not,   at   the   time   the   prosecution   was   in-  prosecuUon    did    not    put    the    accused    ia 

[ltS]sUtuted,*havemadealegaT demand  upon  the  jeopardy  in  respect  to  the  particular  ofTeuM 
appellant   for   the   payment   of  the   fe»   in  js^  ;„  the  last  indictment.     That  of- 

his  hands,  the  statutory  oflTcnsc  of  failing  j^„^  ^__  committed  until  the  demaad 

to  pay  over  kad  not   6een  oommitteif.     He      .   .         „„„      ,„„,        -™  ""•■'•  "7  ,    "™ 

*Tr    I         .  ,         t.  .      ,  of  June  30th,   1908,  was  disregarded      Tha 

was  disclurged  from  his  recognizance  simply     ,  ,  ,   .     ,,     .  u»ih!"'"™-      *" 

because    the   prtmecution    against   him   hod  ^"'""'^  °'  ''''"'''*  J^'P'^dy  """d  not  be  sua- 

been   instituted   before   the  offense  charged  ^'""*  ""'""  "«  »hou!d  hold  that  the  chargs 

o^inst  him  too*  or  could  have  been  commit-  against    Shoener    in    the    first    indictment 

Ud  under  the  admitted  faeli  in  the  oa*e.    He  could  be  sustained  under  the  statute.     But 

was  therefore  never  in  jeopardy.     If,  after  we  cannot  so  adjudge  without  disregarding 

his  eonviation,  tha  court  below  had  arrested  altogether  the  decision  of  the  supreme  court 

Judgment  on  the  verdict,  he  would  have  been  of  Pennsylvania,  and  without  holding  that 

in  the  same  situation  in  which  our  reversal  an  accused  is  put  in  peril  by  a  prosecution 

of   it   placed   him,   but   he   could   not   have  which  could  not  legally  result  in  a  convio- 

pleaded  the  arreat  of  the  judgment  as  a  bar  tion   for  crime.     It  is  an   established   rule 

to   a   new   indictment  against   him    for   an  that  one  is  not  put  in  jeopardy  it  the  indict- 

oflTense  subsequently  committed,  for  be  never  ment  under  which  he  is  tried  is  so  nulically 

was  in  peril."     [216  Pa.  80,  64  Atl.  894. 1  defective  that  it  would  not  support  a  judg- 

The  plaintiff  insists  that  his  trial  and  eon<  ment  of  conviction,  and  that  a  judgment 
fiction  on  the  present  indictment  would  sub-  thereon  would  be  arrested  on  motion.  So, 
|ect  him  to  jeopardy  a  second  time  for  where  the  defense  in  that  the  accused  was 
the  offense  of  having  failed  to  pay  over  put  'in  jeopardy  for  the  same  offense  by  h{s[l 
on  proper  demand,  thereby  depriving  him  of  trial  under  a  former  indictment,  if  it  ap- 
his liberty  without  due  process  of  law,  in  pears  from  the  record  of  that  trial  that  the 
Tiolation  of  the  14th  Amendment  of  the  tk>n-  accused  had  not  then  or  previously  commit- 
•titution  of  the  United  States.  ted,  and  could  not  possibly  have  committ«d, 

The  contention  that,  by  the  judgment  of  "V   •"ch   crime   as   the   one    charged,   and 
the    supreme   court  of    Pennsylvania,    the  therefore  that  the  court  was  without  juris- 
plaintiff   in   error   has   been   deprived  of   a  ^'e'"™  "  •««!  rendered  any  valid  judgment 
IIt5]*right  secured  to  him  by  the  Constitution  of  against  him,— and  such  is  the  case  now  ba- 
the United  SUtes,  must  be  overruled.     He  '<>"  us,— then  the  accused  was  not,  by  auoh 
has  not  been  twice  placed  in   jeopardy  for  'rial,  put  in  jeopardy  for  the  offense  specified 
the  same  offense.     Upon  the  hearing  of  tha  'u  the  last  or  new  indictment, 
case  arising  out  of  the  first  indictment,  the        A"  >t  was  thus  correctly  decided  that  tha 
supreme  court   of  Pennsylvania,  construing  «ccused  was  not,  by  the  present  indictment, 
the  stotuU  under  which  the  defendant  was  P"'  '"  jeopardy  for  the  second  time  for  tha 
prosecuted,  and  looking  at  the   undisputed  "">«  offense,  we  need  not  go  further  or  con- 
facU  appearing  of  record,  adjudged  that  he  'Wer   any    question    of   a    Federal    natura, 
had   not   then   committed   any   criminal   of-  md  the  writ  of  error  must  be  dismissed, 
feuse;  that  ha  had  not  failed  to  pay  over       It  U  so  ordered. 
JM  107   U.  S. 
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MART  V.  OORTELYOU  and  James  G.  CJor-  460;  Celluloid  Mfg.  Co.  t.  American  Z'-lo- 

telyou,  Administrators  of  the  Estate  of  nite  Co.  30  Fed.  437;  Wallace  v.  Holmes,  9 

John    G.    Cortelyou,   Deceased;    Neostyle  Blatchf.  65,  Fed.  Cas.  No.  17,100;  Renwick 

Company  and  Brodrick  Copygraph  Com-  ,,.  p^nd,  10  Blatchf.  39,  Fed.  Cas.  No.  11,- 

pany  of  New  Jersey,  Petitioners.  7^2;  Richardson  v.  Noyes,  2  Bann,  &  Ard. 

^-                               ^  398,  10    Oflf.  Gaz,  507,  Fed.  Cas.  No.  11,792; 

CHARLES    ENEU    JOHNSON    ft    COM-  Bowker  v.  Dows,  3  Bann.  ft  Ard.  518,  Fed. 

^^^^'  Cas.  No.  1,734. 

(See  S.  C.  Reporter's  ed.  196-201.)  .J^^T^l  contributor  not  only  suppHes 

the  ink  with  which  the  licensees  infringe, 

Eridcnce  —  sufficiency  —  notice   of   11-  ^"*  deliberately  induces  and  procures  such 

cense  restriction  of  use  of  patented  infringement,    in   the    face    of   the   restrie- 

article.  tion  by  whiob  the  licensees  are  bound,  the 

Evidence  of  notice  of  a  license  restriction  contribution  is  manifestly  wilful,  and  per- 

as  to  the  use  of  ink  on  a  patented  stencil  formed  under  such  circumstances  as  to  es- 

duplicating  machine    disclosed  on  the  base^  tablish    the    wrongful    intent   of    the    con- 

board    of    each   machine,    is    not    sufficient  f|.jK»fQ|. 

to  charge  a  corporation  with  infringement  _.        \   rtr   r^          mi,.  ^^                 m. 

because  of  a  sale  of  its  own   ink  for  use  ^"PP  *  W-  ^o.  v.  Elliott,  supra;  Thom- 

on  such  a  machine,  where  it  does  not  ap-  son-Houston  Electric  Co.  v.  Ohio  Brass  Co. 

pear  that  it  ever  solicited  an  order  for  ink  26  C.  C.  A.  107,  54  U.  8.  App.  1,  80  FW. 

to  be  so  used,  although  it  may  have  filVed  723. 

a  few  such  orders,  or  tliat  it  was  ever  noti-  Defendant  had  notice  of  the  license  re- 

fled    by    the   manufacturers    of    the    rights  striction. 

which  they  claimed,  or  that  anything  which  Chicago  Pneumatic  Tool  Co.  v.  Philadel- 

it  did  was  considered  an  infringement,  and  ^.^    Pneumatic    Tool    Co.    118    Fed.    852; 

where  none  of  the  chief  executive  officers  oftL,.,      ....     .oj     wi-i  a    mi 

the  corporation  had  knowledge  of  this  re-  Badische  Anilin  &  &)da  Fabrik  v.  A.  KHp- 

striction.  ®*®*"  *  ^®-   ^^^  ^^-   ^^^J   Lever  Bros.  t. 

[No.  32.]  Pasfield,  88  Fed.  485;  Samuel  Bros.  v.  Hoe- 
tetter  Co.   (C.  C.  App.  9th  C.)  56  C.  C.  A. 

Argued  October  31  and  November  1,  1907.  HI,    118    Fed.   258;    Knowles   v.   Peck,   42 

Decided  December  2,   1907.  Conn.  395,   19  Am.  Rep.   542;   A.   B.  Dick 

Co.    V.    Henry,    149    Fed.    429;    James    £. 

N   WRIT   of   Certiorari   to  the   United  Tompkins   Co.   v.   New   York   Woven   Wire 

States  Circuit  Court  of  Appeals  for  the  Mattress  Co.  154  Fed.  670;  People  v.  Mills, 

Second  Circuit  to  review  a  decree  which- re-  178  N.  Y.  274,  67  L.R.A.  131,  70  N.  E.  786; 

versed  a  decree  of  the  Circuit  Court  for  the  Board  of  Excise  v.  Backus,  29  How.  Pr.  33; 

Southern  District  of  New  York  for  an  in-  Priestley  v.  Adams,  59  Hun,  381,  13  N.  Y. 

junction   and   an   accounting    in   a    patent  Supp.   41;    People  v.   Du   Veau,    105   App. 

infringement  suit,  and  remanded  the  case  Div.   381,  94   N.   Y.   Supp.   225;    People  y. 

to   the   Circuit  Court  with  instructions  to  Conrad,  102  App.  Div.  566,  92  N.  Y.  Supp. 

dismiss  the  bill.    Affirmed.  606. 

See  same  case  below,  76  C.  C.  A.  455,  This  question  of  notice  to  the  defendant 

145  Fed.  033.  sifts  down,  in  the  last  analysis,  to  the  in- 

The  facts  are  stated  in  the  opinion.  quiry  as  to  whether  or  not,  under  the  proofs 

Mcasnr.  Edmund  Wctniore  and  Samuel  ^^'"^  *??«  «?>»rt.  the  defendant  sold  its  ink 

Owen  Edmonds  argued  the  cause  and  filed  ^'^'^  guilty  intent;  ♦.  «..  ^vith  intent  that  it 

a  brief  for  petitioners:  ^.  '"»>«wfully  used  upon  the  licensed  ma- 

He  who  makes  the  ink  and  sells  it  with  chmes  m  question.     If  the  proofs  warrant 

Intent  that  it  shall  be  put  to  the  infringing  »,  ^'•'^"'K  "*  ""<='»  e:"''*^  '"t^nti,  f»«'"  «»"|- 

use,  and  in  fact  procures  it  to  be  so  used,  plamants  must  prevail      And  tins  regard- 

is  a  party  to  the  infringement  ajid  liable  '?"  f*""^?    *'  ""i  "°^  **'       d'wovery  of 

as  a  cwitributor  thereto.  *•»«  '*«*'  *•■«  complainants  gave  formal  no- 

Heaton-Peninsular  Button  Fastener  Co.  v.  "<»,*•  ^^f  defendant  that  its  sale  of  ink 

Eureka  Specialty  Co.  36  L.K.A  728. 25  C.  C.  for  the  unlawful  use  in  question  constituted 

A.  267, 47  U.S.  App.  146,  77  Fed.  297;  Wil-  ^ ''"'**"'"..?*  *?7  ^^^ll^    /"''T''  ""**' 

kins  Shoe-Button  Fastener  Co.  v.  Webb,  89  ♦!>«  authorities  to  be  guilty  of  such  a  viola- 

Fed.  096;  Morgan  Envelope  Co.  v.  Albany  *'»"•  defendant  need  not  even  be  "hown  to 

Perforated   Wrapping   Paper    Co.    40    Fed.  have  actually  made  such  a  sale.     The  in- 

681,  Afflnned  in  152  U.  S.  433,  38  L.  ed.  *«"*  ^  do  so  is  what  governs. 

603.  14  Sup.  Ct.  Rep.  627;  American  Cot-  German-American    Filter    Co.    y.    Loew 

ton  Tie  Supply  Co.  v.  McCready,  17  Blatchf.  FJlte'  ^^o-  ^03  Fed.  306,  Affirmed  in  47  C. 

291,  Fed.  Cas.  No.  296;  Rupp  &  W.  Co.  v.  C.  A.  94,  107  Fed.  950;  Stearns  v.  Phillips 

Elliott,  66   C.   C.   A.   644,   131    Fed.   732:  43  Fed.  795;  Thomson-Houston  Electric  Co. 

Travers  v.  Beyer,  23  Blatchf.  423,  26  Fed.  v.  Ohio  Brass  Co.  and  Rupp  &  W.  Co.  y. 

61  Ifc  ed.  \Vi 
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Elliott,  fupra;  Canda  y.  Michigan  Malleable 
Iron  Co.  (C.  C.  App.  6th  C.)  61  C.  C.  A. 
194,  124  Fed.  480;  Heaton  Peninsular  But- 
ton Fastener  Co.  v.  Eureka  Specialty  Co. 
supra;  Goodyear  Shoe  Machinery  Co.  y. 
Jackson  (C.  C.  App.  1st  C.)  55  LJIJl.  692, 
50  C.  C.  A.  159,  112  Fed.  148;  Tubular  Riv- 
et  &  Stud  Co.  V.  O'Brien,  93  Fed.  201 ;  Cellu- 
loid Mfg.  Co.  V.  American  Zylonite  Co.  30 
Fed.  440;  Thomson-Houston  Electric  Co.  ▼. 
Kelsey  Electric  Railway  Specialty  Co.  72 
Fed.  1017;  Willis. v.  McCullen,  29  Fed.  641; 
Bchneider  v.  Pount^ey,  21  Fed.  399;  Cutler- 
Hammer  Mfg.  Co.  y.  Union  Electric  Mfg. 
Co.  147  Fed.  275 ;  New  York  Filter  Mfg.  Co. 
T.  Jackson,  91  Fed.  426;  Coolidge  y.  McCone, 
2  Sawy.  571,  1  Bann.  &  Ard.  83,  Fed.  Gas. 
No.  3,186. 

Solicitation  of  purchasers  by  adyertise- 
ments,  circulars,  etc.,  is  a  form  of  adequate 
proof  of  such  intent. 

Willis  y.  McCullen,  supra ;  Municipal  Sig- 
nal Co.  y.  National  Electrical  Mfg.  Co.  46 
0.  0.  A.  270,  107  Fed.  289. 

The  sales  complained  of  were  made  by  its 
salesman.  And  if  he  did  not  make  the  sale, 
after  direct  notice  was  given  him,  with  guil- 
ty intent,  it  was  the  duty  of  the  defendant 
to  offer  him  as  a  witness  to  proye  the  fact. 
The  full  proof  was  in  defendant's  own 
hands. 

Peifer  y.  Brown  &  Co.  85  Fed.  782;  Munic- 
ipal Signal  Co.  y.  National  Electrical  Mfg. 
Co.  97  Fed.  813. 

Mr.  Francis  T.  Chambers  argued  the 
oavse  and  filed  a  brief  for  respondent. 

Mr.  Justice  Brewer  deliyered  the  opinion 
of  the  court: 

This  is  a  suit  to  restrain  an  alleged  in- 
fringement of  a  patent  granted  June  22, 
1897,  for  the  stencil  duplicating  machine 
known  as  the  rotary  Neostyle.  The  plain- 
tiffs below,  petitioners  here,  represent  the 
entire  interest  in  the  patent.  There  is  no 
claim  of  any  infringement  by  using  or  sell- 
ing the  patented  machines,  but  of  an  in- 
direct infringement  in  the  following  man- 
ner: For  the  last  few  years  the  rotaiy 
Neostyle  has  been  sold  subject  to  this  li- 
cense, which  was  plainly  disclosed  on  the 
baseboard  of  the  machine:  "License  agree- 
ment. This  machine  is  sold  by  the  Neostyle 
Company  with  the  license  restriction  that 
it  can  be  used  only  with  stencil  paper,  ink, 
and  other  supplies  made  by  the  Neostyle 
Company,  New  York  city." 
[199]  *The  defendant  company  (which  is  en- 
gaged in  the  manufacture  and  sale  of  ink) 
is,  it  is  contended,  engaged  in  selling  ink 
to  the  purchasers  of  these  machines  for  use 
thereon;  that  it  is  thus  inducing  a  breach 
of  the  license  contracts,  and  is  responsible 
as  indirectly  infringing  the  patent  rights  of 
168 


plaintiffs.  The  circuit  court  sustained  the 
contention  and  entered  an  interlocutory 
decree  for  an  injunction  and  an  accounting. 
138  Fed.  110.  On  appeal  the  circuit  court 
of  appeals  for  the  second  circuit  reyersed 
this  decree  and  remanded  the  case  to  the  cir- 
cuit court,  with  instructions  to  dismiss 
the  bill  (76  C.  C.  A.  4^5,  145  Fed.  933), 
whereupon  the  case  was  brought  here  on 
certiorari. 

The  three  judges  of  the  circuit  court  of 
appeals  concurred  in  reversing  the  decree  of 
the  circuit  court  on  the  ground  that  the 
eyidence  was  not  sufficient  to  show  that  the 
defendant  had  notice  that  the  machines  for 
which  the  ink  was  ordered  had  been  sold  un- 
der any  restrictions,  but  they  differed  upon 
the  question  whether  there  was  any  lia- 
bility  in  case  sufficient  notice  of  the  license 
agreement  had  been  brought  home  to  tho 
defendant.  The  majority  were  of  the  opin- 
ion that  the  doctrine  of  contributory  in- 
fringement, which  they  conceded  to  exist, 
should  not  be  extended  beyond  those  arti- 
cles which  are  either  parts  of  a  patented 
combination  or  device,  or  which  are  pro- 
duced for  the  sole  purpose  of  being  so  iised, 
and  should  not  be  applied  to  the  staple  arti- 
cles of  commerce.  In  that  view  of  the  case, 
the  article  supplied  being  ink,  a  thing  of 
common  use,  its  sale  to  a  purchaser  of  the 
Neostyle  machine  would  be  no  infringe- 
ment. 

While  in  E.  Bement  &  Sons  y.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058,  22 
Sup.  Ct.  Rep.  747,  this  court  held,  in  re- 
spect to  patent  rights,  that,  with  few  ex- 
ceptions, ''any  conditions  which  are  not  in 
their  very  nature  illegal  with  regard  to 
this  kind  of  property,  imposed  by  the  pat- 
entee and  agreed  to  by  the  licensee  for  the 
right  to  manufacture  or  use  or  sell  the 
article,  will  be  upheld  by  the  courts,"  it  is 
unnecessary  to  consider  how  far  a  stipula- 
tion iii  a  contract  between  the  owner  of 
a  patent  right  and  the  purchaser  from  him 
of  a  machine  manufactured  under  that 
right,  that  it  should  *be  lued  only  in  a  cer-[200] 
tain  way,  will  sustain  au  action  in  favor 
of  the  vendor  against  the  purchaser  in  case 
of  a  breach  of  that  stipulation.  So,  al- 
though ''if  one  maliciously  interferes  in 
a  contract  between  two  parties,  and  in- 
duces one  of  them  to  break  that  contract 
to  the  injury  of  the  other,  the  party  injured 
can  maintain  an  action  against  the  wrong- 
doer" (Ani(lo  V.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  151  U.  S.  1,  13,  88  L.  ed.  55,  62,  14 
Sup.  Ct.  Rep.  240),  it  is  also  unnecos:<ury 
to  determine  whether  this  states  the  full 
measure  of  liability  resting  upon  a  party 
interfering  and  inducing  the  breaking  of  a 
contract,  for  we  concur  in  the  views  ex- 
pressed by  all  the  judges  of  the  court  of 
appeals,  that  there  is  no  sufficient  evidence 
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of  notice.  True,  the  defendant  filled  a  few 
orden  for  ink  to  be  used  on  a  rotary  Neo- 
itjle,  but  it  does  not  appear  that  it  ever 
■olicited  an  order  for  ink  to  be  so  used,  that 
H  was  ever  notified  by  the  plaintiffs  of  the 
rights  which  they  claimed,  or  that  anything 
which  it  did  was  considered  by  them  an  in- 
fringement upon  those  rights.  Further, 
acme  of  the  chief  executive  officers  of  the 
eompany  had  knowledge  of  the  special  char- 
teter  of  the  rotary  Neostyle  machine  or  the 
restrictions  on  the  purchase  of  supplies. 
The  case  of  the  plaintiffs  in  this  respect 
nsts  mainly  on  the  testimony  of  the  wit- 
BSBs  Qerber,  who  testified  that,  at  the  in- 
•tance  of  the  manager  of  the  Neostyle  Com- 
pany, he  wrote  to  the  defendant  for  a  one- 
pound  can  of  black  ink  for  use  on  the  rotary 
Keostyle,  saying:  ''I  will  be  at  my  office 
Friday  afternoon,  between  1:30  and  3:30, 
tody  if  convenient,  have  your  representa- 
tive call  at  that  time."  A  salesman  of  the 
defendant,  named  Randall,  did  call.  The 
witness  directed  Randall's  attention  to  the 
restrictions  on  the  single  machine  he  had 
in  his  office,  and  asked  if  he  would  have 
sny  trouble  with  the  Neostyle  Company  if 
he  used  tlie  defendant's  ink;  Randall  re- 
plied in  the  negative,  and  added  that  "the 
ink  in  question  was  not  patented,  that  any- 
body could  make  or  use  it;  that  no  trouble 
would  come  to  me  from  the  use  of  the  ink 
which  he  sold."  The  restriction  on  the  ma- 
chine shown  to  Randall  was  one  formerly 
used  by  plaintiffs,  but  which  had  been  dis- 
carded prior  to  this  transaction,  and  for  it 
It  1] the  present  license  agreement  *had  been  sub- 
stituted. The  restriction  shown  to  Ran- 
dall stated  that  the  machine  was  sold  "with 
the  express  understanding  that  it  is  li- 
censed to  be  used  only  with  stencil  paper 
and  ink  (both  of  which  are  patented)  made 
by  the  Neostyle  Company  of  New  York 
city."  Evidently  from  his  reply  Randall's 
attention  was  not  drawn  to  the  question  of 
a  patent  on  the  ink.  Further,  he  was  not 
an  officer  or  general  agent  of  the  defendant 
company,  but  simply  a  salesman,  and  it 
cannot  be  that  this  talk  with  him  is  notice 
to  and  binding  on  his  principal  in  respect  to 
all  future  transactions. 

After  reviewing  all  the  minor  considera- 
tions to  which  our  attention  has  been  called 
by  the  plaintiffs,  we  see  no  sufficient  rea- 
son for  disagreeing  with  the  unanimous 
Opinion  of  the  Circuit  Court  of  Appeals  in 
respect  to  the  matter  of  notice,  and  its  de- 
one  is  affirmed. 


E.  L.  VAIL,  Phil  8.  Hughes,  and  C.  F. 
Richardson,  as  Supervisors  of  Pima  Coun- 
ty, Arizona,  Appts., 

V. 

TERRITORY  OF  ARIZONA. 

(See  S.  C.  Reporter's  ed.  201-205.) 

Courts  ~  stare  decisis. 

Decisions  affirming  the  validity  of  legls- 
lation  under  which  territorial  bonds  are  is- 
sued  in  exchange  for  county  bonds,  and 
which  provides  for  the  payment  of  tho 
principal  and  interest  thereof  by  the  county, 
even  if  not  binding  on  such  county^  which 
was  not  nominally  a  party,  should  be  up- 
held as  against  it  on  the  doctrine  of  stare 
decisis  after  such  bonds  have  gone  into  the 
channels  of  trade. 


[No.  67.] 

Argued   November    16,    1907.    Decided 
cember  2,   1907. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment awarding  mandamus  to  compel  the 
supervisors  of  Pima  county,  in  that  terri- 
tory, to  levy  a  tax  to  pay  the  interest  due 
on  certain  bonds.    Affirmed. 

See  same  case  below  (Ariz.)  85  Pac  652. 
The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  li.  Kingan  argued  the  cause, 
and,  with  Mr.  William  Herring,  filed  a  brief 
for  appellants: 

The  rule  of  s^are  decisis  has  here  no  ap- 
plication. 

Hart  V.  Burnett,  15  Cal.  598;  Foxcroft  v. 
Mallett,  4  How.  355,  11  L.  ed.  1008;  Boyd 
v.  Alabama,  94  U.  S.  648,  24  L.  ed.  303; 
Adams  v.  Yazoo  &  M.  Valley  R.  Co.  77  Miss. 
194,  60  L.R.A.  33;  24  So.  200,  24  So.  317; 
Water  Comrs.  v.  Cramer,  61  N.  J.  L.  270, 
68  Am.  St.  Rep.  705,  30  Atl.  671;  Webb  t. 
Lafayette  County,  67  Mo.  369. 

Nor  is  the  doctrine  of  res  judicaiGf  as 
distinguished  from  stare  decisis,  applicable. 

Outram  v.  Morewood,  3  East,  346;  Carter 
V.  James,  13  Mees.  &  W.  147;  Cromwell  v. 
Sac  County,  94  U.  S.  351,  352,  353,  356,  361, 
363,  24  L.  ed.  195,  197-201;  Nesbit  v.  In- 
dependent District,  144  U.  S.  610,  617,  30 
L.  ed.  562,  564,  12  Sup.  Ct.  Rep.  746;  Davis 
v.  Brown,  94  U.  S.  423,  428,  24  L.  ed.  204, 
206;  Craft  v.  Perkins,  83  Ga.  760,  10  S.  E. 
357;  Howard  v.  Kimball,  65  Me.  308;  Smith 
v.  Sherwood,  4  Conn.  276,  10  Am.  Dec.  143; 
Watts  V.  Watts,  160  Mass.  464,  23  L.R.A. 
187,  39  Am.  St.  Rep.  509.  36  N.  E.  479; 
Jacobs  V.  Miller,  41  Mich.  90,  1  N.  W.  1013; 
McComb  V.  Frink,  149  U.  S.  641,  37  L.  ed. 
881,  13  Sup.  Ct.  Rep.  993;  Finley  v.  Cath- 
cart,  149  Ind.  478,  63  Am.  St.  Rep.  292,  48 
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N.  E.  586,  49  N.  E.  381 ;  Pioneer  Sav.  &  L. ' 
Co.  V.  Bartsch,  61  Minn.  479.  .38  Am.  St. 
Rep.  511,  53  N.  W.  764;  Gardner  v.  Rais- 
beck,  28  N.  J.  Eq.  75;  Koelsch  v.  Mixer,  52 
Ohio  St.  213,  39  N.  E.  417;  Bulkcley  v. 
House,  62  Ck>nn.  474,  21  L.R.A.  247,  2G 
Atl.  352. 

A  judgment  for  or  against  a  state,  in  re- 
gard to  property,  franchises,  or  privileges, 
is  ordinarily  binding  upon  all  the  integral 
parts  of  the  state;  but  where  a  subdivision 
has  a  private  and  peculiar  interest  in  the 
subject-matter,  a  judgment  against  tlie 
whole  will  not  conclude  the  part,  as  to  that 
particular  and  peculiar  right  or  interest. 
The  same  rule  prevails  in  a  judgment  for 
or  against  a  municipality  in  regard  to  prop- 
erty in  which  a  citizen  claims  a  private  in- 
dividual right,  and  the  citizen  cannot  be 
concluded  as  to  that  right  by  a  judgment 
against  the   municipality. 

24  Am.  &  Eng.  Enc.  Law,  2d  cd.  p.  755; 
Helphrey  v.  Redick,  21  Neb.  83,  31  N.  W. 
266;  James  v.  Louisville,  19  Ky.  L.  Rep. 
447,  40  S.  W.  912;  State  ex  rel.  Kane  v. 
Johnson,  123  Mo.  43,  27  S.  W.  399 ;  People 
ex  rel.  Akin  v.  Loeffler,  176  111.  585,  51  N. 
E.  785 ;  Kane  v.  Independent  School  District, 
82  Iowa,  6,  47  N.  W.  1076;  Northern  Bank 
▼.  Stone,  88  Fed.  413;  Price  v.  Gwin,  144 
Ind.  105,  43  N.  E.  5;  State  ex  rel.  Brad- 
ford V.  Stock,  38  Kan.  154,  16  Pac.  100; 
State  ex  rel.  Sears  v.  Burton^  47  Kan.  44, 
27  Pac.  141. 

Mr.  'William  C.  Prentiss  argued '  the 
cause,  and,  with  Messrs.  Horace  F.  Clark 
and  E.  S.  Clark^  filed  a  brief  for  appellee: 

The  loan  commissioners,  for  the  purpose 
of  the  proceedings  in  the  Utter  Case,  were 
officers  of  Pima  county  ajs  well  as  of  the 
territory. 

Gunter  v.  Atlantic  Coast  Line  R.  Co.  200 
V.  S.  273,  50  L.  ed.  477,  26  Sup.  Ct.  Rep. 
252. 

The  defense  in  the  Utter  Case  was,  in  fact, 
undertaken  and  conducted  by  Pima  county. 

Even  if  the  doctrine  of  res  judicata  or  es- 
toppel does  not  apply,  the  present  conten- 
tion is  stare  decisis. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  oourt: 

This  was  an  application  by  the  appellee, 
the  territory  of  Arizona,  for  a  mandamus  to 
compel  the  appellants,  the  supervisors  of 
Pima  county,  to  levy  a  tax  to  pay  the  in- 
terest due  on  certain  bonds.  The  facts  are 
these:  In  1883  an  act  was  passed  by  the 
territorial  legislature  (Ariz.  Laws  1883,  p. 
61),  directing  Pima  county  to  exchange  its 
bonds  for  those  of  the  Arizona  Narrow 
Gauge  Railroad  Company.  The  amount  of 
the  bonds  and  the  conditiooB  of  exchange 
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were  specified  in  the  act.  One  hundred  and 
fifty  thousand  dollars  of  lionds  were  so  ex- 
changed. Pima  county  denied  its  liability 
on  the  bonds,  refused  to  pay  the  interest 
coupons,  and  an  action  was  brou*;ht  thereon, 
which  finally  reached  this  court.  I^wis  v. 
Pima  County,  155  U.  S.  54,  30  I^  od.  07,  16 
Sup.  Ct.  Rep.  22.  The  act  was  held  to  be  in 
violation  of  the  restrictions  imposi'd  U|)on 
territorial  Ir^jislatures  by  l^.  S.  Rev.  Stat.  $ 
1889,  as  amended  by  the  act  of  Congress  of 
June  8,  1878,  chap.  108  (20  Stat,  at  L. 
101),  and  the  bonds  were  adjudged  void. 
Subsequently,  by  acts  of  Congress  and  the 
territorial  legislature,  provision  was  made 
for  the  issue  of  territorial  in  exchange  for 
these  bonds  and  for  the  ]}ayment  of  the 
principal  and  interest  thereof  by  the  county. 
The  validity  of  this  legislation  came  before 
us  in  Utter  v.  Franklin,  172  U.  S.  41G,  43 
L.  ed.  498,  10  Sup.  Ct.  Rep.  183,  where  the 
different  acts  are  fuUv  stated.  We  sus- 
tained  it,  and  adjudi^cd  that  it  was  the  duty 
of  the  loan  comniissioners  to  refund  *tlie[20< 
bonds.  In  :Murphy  v.  Utter,  186  U.  S.  95, 
46  L.  ed.  1070,  22  Sup.  Ct.  Rep.  776,  the 
ruling  was  reafiirmed,  and  it  was  held  that 
neither  a  change  in  the  personnel  of  the 
loan  commission  nor  an  act  of  the  legisla- 
ture of  Arizona,  abolishing  the  commission, 
put  an  end  to  the  duty  of  refunding. 

The  refunding  having  been  made,  the  ter- 
ritory thereafter  called  upon  Pima  county 
to  pay  the  interest  which  the  territory  had 
paid  on  the  funded  bonds.  Upon  its  refusal 
to  pa}'  this,  application  was  made  to  the  su- 
preme court  of  the  territory  and  it  granted 
a  mandamus,  and  from  that  decision  the  ap- 
pellants have  brought  the  case  here.  They 
challenge  the  validity  of  the  refunding  leg- 
islation, while  the  appellee  contends  that 
the  matter  is  res  judicata,  or,  if  not,  should, 
upon  the  doctrine  of  stare  decisis,  be  re- 
garded as  foreclosed.  In  the  two  cases,  172 
and  186  U.  S.,  in  which  the  validity  of  the 
refunding  legislation  was  considered,  Pima 
county  was  not  nominally  a  party.  The  ac- 
tions were  brought  by  the  holders  of  the 
bonds  against  the  loan  commission.  Wheth- 
er the  county  was  technically  liound  by  the 
decisions  may  be  a  question.  It  was  heard 
by  its  attorney  in  the  litigation,  and  was 
the  party  ultimately  to  be  afTected  by  the 
refunding.  Gunter  v.  Atlantic  Coast  Line 
R.  Co.  200  U.  S.  273,  50  L.  ed.  477,  26  Sup. 
Ct.  Rep.  252.  Rut,  if  it  be  not  so  bound, 
still,  under  the  doctrine  of  stare  decisis,  the 
question  should  no  longer  be  considered  an 
open  one.  The  county  had  full  knowledge 
of  the  entire  litigation,  having  been  a  party 
in  the  first  action  and  been  represented  by 
its  attorney  in  the  last  two.  Any  defense 
which  could  be  made  to  the  refunding  of 
the  bonds  and  the  validity  of  the  refunding 
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legislation   could  have  been  raised  In  the 
laat   cases.     This    court    considered    every 
question    that    was    presented,    determined 
that  the  l^islation  was  valid,  and  ordorcd 
that  the  bonds  should  be  refunded.     They 
have  been  refunded.     They  have  ^'one  into 
the  channels  of  trade,  and  now,  after  many 
years, — for  the  case  of  Utter  v.   Franklin 
was  decided  in  1899, — and  when  it  is  fair 
to  presume  that  many  have  bought,  relying 
upon  the  conclusiveness  of  the  adjudication 
by  this   court,   it  might  work  a  grievous 
[t05]wrong  to  overthrow  those  decision  and  *hold 
the  bonds  void.     Stare  deciaiw  is  a  whole- 
some doctrine.     It  is  not  of  universal  ap- 
plication, and  there  have  been  cases  where 
a   ruling   once    made  was  wisely  changed; 
but  when  the  decision  is  one  affirming  the 
validity  of  bonds,  notes,  or  bills  of  a  limited 
amount,   the   issue  of  which   had   been  in 
tenns  authorized  by  statute,  such  decision 
should  generally  be  held  conclusive,  even  as 
to  those  not  strictly  parties  to  the  litiga- 
tion; for  otherwise,  as  we  have  said,  much 
wrong  might  be  done  to  innocent  holders 
who  bought  in  reliance  upon  the  decision. 
We  are  of  the  opinion  that  the   Supreme 
CSourt  of  Arizona  was  right,  and  its  judg* 
•ment  is  affirmed. 


MARCUS  K.  BITTERMAN,  Julius  Mehlig, 
and  Charles  T.  Kelsko,  Petitioners, 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 

(See  8.  C.  Reporter's  ed.  205-229.) 

Carriers  —  excursion  or  round-trip  tick- 
eta. 

1.  A  carrier  may  sell  nontransferable 
round-trip,  reduced-rate  excursion  tickets, 
and  the  condition  of  nontransferability  and 
forfeiture  embodied  therein  is  not  only  bind- 
ing upon  the  original  purchaser,  but  upon 


nnyone  who  acquires  such  a  ticket  and  at- 
ienipts  to  use  the  same  in  violation  of  its 
terms. 

Interstate     carriers    —    excursion     or 
round-trip  tickets. 

2.  The  express  recognition  in  the  act  to 
regulate  commerce  of  the  power  of  carriers 
enga^red  in  interstate  commerce  to  issue  non- 
transferable reduced-rate  excursion  tickets, 
wncn  considered  with  the  restrictions  em- 
bodied in  the  act  concerning  equality  of 
rates,  and  with  the  proliibition  against  pref- 
erences, must  be  rc^rded  as  charging  tlie 
carrier  with  the  duty  of  exercising  due  dili- 
gence to  prevent  the  use  of  such  tickets  by 
other  than  the  original  purchasers,  and 
hence  causes  the  nontransferable  clause  to 
be  operative  and  efTcctive  against  anyone 
who  wrongfully  attempts  to  use  such  tick- 
ets. 

Case  — inducing    breach    of   contract^ 
ticket  brokerage. 

3.  Carrying  on  the  business  of  purchasing 
and  selling  nontransferable  reduced-rate  ex- 
cursion railroad  tickets  for  profit,  to  the  in- 
jury of  the  railroad  company  issuing  such 
tickets,  is  an  actionable  wrong,  although  ac- 
tual malice  in  the  sense  of  personal  ill  will 
may  not  exist. 

Pleading  ^admission     by     failure     to 
plead  to  Jurisdiction. 

4.  Proof  in  support  of  an  averment  that 
the  requisite  jurisdictional  amount  is  in- 
volved need  not  be  offered  where  the  de- 
fendant does  not  formally  plead  to  the  juris- 
diction. 

Courts  ^  jurisdictional    amount  ^  when 
not  colorable  or  fictitious. 

5.  The  jurisdictional  amount  averred  in 
a  bill  filed  in  a  Federal  circuit  court  to  en- 
join ticket  brokers  from  dealing  Sn  non- 
transferable reduced-rate  excursion  tickets 
cannot  be  deemed  colorable  and  fictitious 
when  considered  with  the  averments  as  to 
the  large  number  of  such  tickets  issued,  the 
recurring  occasions  for  their  issuance,  the 
magnitude  of  the  wrong  dealings  by  the 
defendants,  the  cost  and  risk  incurred  by 
the  steps  necessary  to  prevent  their  wrong- 
ful use,  the  injurious  eifect  upon  the  rev- 


Note. — ^As  to  multifariousness  in  bill — see 
note  to  Gains  v.  Chew,  II  L.  ed.  U.  S.  402. 

Injunction    against  dealing  in    nontransfer- 
able railroad  tickets. 

The  decided  weight  of  authority  supports 
the  proposition  that  an  injunction  will  lie  to 
restrain  tbe  dealing  in  nontransferable  rail- 
road tickets,  at  least,  so  far  as  the  issuance 
of  the  tickets  has  been  announced  and  they 
have  been  offered  for  sale.  Schubach  v.  Mc- 
Donald, 179  Mo.  163,  65  L.R.A.  136,  101 
Am.  St.  Rep.  452,  78  S.  W.  1020;  Kinner  v. 
Lake  Shore  &  M.  S.  R.  Co.  69  Ohio  St.  339, 
60  N.  £.  614;  Lytle  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (Tex.)  10  L.R.A.(N.S.)  437,  99  S. 
W.  396;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
KcConnell  (C.  C.)  82  Fed.  65:  Illinois  C. 
R.  Co.  V.  Caffrey  (C.  C.)  128  Fed.  770;  Penn- 
■jlvania  Co.  v.  Bay,  150  Fed.  770,  Affirming 
138  Fed.  203. 
«1  li.  M. 


And  several  of  the  foregoing  cases  go  so 
far  as  to  hold  that  such  injunctive  relief 
may  extend  to  the  restraint  of  dealings  in 
tickets  to  be  issued  in  the  future.  See  Penn- 
sylvania Co.  V.  Bay,  160  Fed.  770,  in  which 
it  was  said  that  equity  "has  full  jurisdiction 
at  this  time  to  restrain  defendants  from 
dealing  in  complainant's  nontransferable 
tickets,  issued  and  to  be  issued,  upon  the 
broad  propositions  (1),  that  complainant 
has  a  present  property  interest  in  the  right 
to  issue  such  evidences  of  transiM)rtation, 
whether  already  issued  or  to  be  issued  from 
time  to  time  in  the  future,  and  to  have  the 
same  maintained  as  nontransferable;  and 
(2),  that  defendants  are  threatening  to  seize 
upon  and  deal  in,  for  their  own  advantage, 
such  nontransferable  tickets,  to  the  wrong 
and  in  fraud  of  complainant's  present  busi* 
ness  rights,  contrary  to  law." 
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enue  of  the  complaining  railroad  company, 
and  the  operation  of  the  illegal  dealing  in 
such  tickets  upon  the  company's  right  to  is- 
sue them  in  the  future,  coupled  with  the 
admissions  in  the  answer  that  defendants 
bad  not  only  in  the  past  dealt  in  such  tick- 
ets, but  intended  to  carry  on  the  business 
as  to  all  future  issues. 

Injunction  ^  adequate  remedy   at   law. 

6.  Injunctive  relief  against  ticket  brokers 
dealing  in  nontransferable  reduced-rate  ex- 
cursion tickets  will  not  be  denied  on  the 
ground  that  an  adequate  remedy  at  law 
exists,  where  such  brokers  admit  past  deal- 
ings, and  avow  their  purpose  to  continue 
the  practice,  and  where  the  number  of  such 
tickets  issued  is  large,  the  risk  to  'be  in- 
curred by  the  steps  necessary  to  prevent 
their  wrongful  use  is  considerable,  and  nu- 
merous suits  will  be  necessitated  if  redress 
is  sought  at  law. 

Pleading  —  multifariousness. 

7.  An  objection  of  multifariousness  based 
on  misjoinder  of  parties  and  causes  of  ac- 
tion does  not  lie  against  a  bill  to  enjoin 
ticket  brokers  from  dealing  in  nontransfer- 
able reduced-rate  excursion  tickets,  where 
the  acts  complained  of  as  to  each  defend- 
ant were  of  a  like  character,  their  operation 
and  effect  upon  the  rights  of  the  complain- 
ing carrier  wore  identical,  the  relief  sought 
against  each  defendant  being  the  same,  and 
the  defenses  which  might  be  interposed  be- 
ing common  to  each  defendant,  and  involv- 
ing like  legal  questions. 

Injunction  ^  extent    of    relief  ^  future 
acts. 

8.  Injunctive  relief  against  ticket  brokers 


unlawfully  dealing  in  nontransferable  re- 
duced-rate excursion  tickets  may  extend  to 
the  restraining  of  like  dealings  as  to  similar 
tickets  which  may  be  issued  in  the  future. 

[No.  34.) 

Argued    November    4,    1007.    Decided    De- 
cember 2,   1907. 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  remanding 
to  the  Circuit  Court  for  the  Eastern  District 
of  Louisiana  a  suit  to  restrain  ticket  brok- 
ers from  dealing  in  nontransferable  reduced- 
rate  excursion  tickets,  with  directions  to  en- 
ter a  decree  enjoining  the  defendants  gen< 
erally  from  dealing  in  such  tickets,  whether 
already  issued  or  thereafter  to  be  issued. 
Affirmed. 

See  same  case  below,  75  C.  C.  A.  192,  144 
Fed.  34. 

Statement  by  Mr.  Justice  WJilte: 
Upon  a  bill  filed  on  behalf  of  the  Louis- 
ville &  Nashville  Railroad  Company,  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana  entered  a  de- 
cree perpetually  enjoining  the  petitioners 
herein  and  four  other  ticket  brokers,  en- 
gaged in  business  in  the  city  of  New  Or- 
leans, from  dealing  in  nontransferable 
round-trip  tickets  issued  at  reduced  ratet 
for  passage  over  the  lines  of  railway  of  the 
complainant  on  account  of  the  United  Con- 


On  the  other  hand,  it  is  said  in  Lytle  v. 
Galveston,  H.  &  S.  A.  R.  Co.  supra,  that, 
"when  a  railroad  company  has  determined 
upon  selling  tickets  at  a  reduced  rate  for  a 
particular  occasion,  good  for  a  return  trip, 
but  nontransferable,  and  have  so  advised  the 
public,  and  placed  such  tickets  upon  sale, 
then,  in  our  opinion,  the  company  has  the 
right  to  enjoin  dealing  in  the  return  tickets. 
In  such  a  case  there  is  a  live  issue  and  a 
threatened  injury  which  is  imminent.  But, 
when  tickets  of  the  character  designated  are 
not  upon  sale,  to  enjoin  dealing  in  such  as 
may  thereafter  be  issued  as  occasions  may 
arise  savors  of  action  appropriate  to  the 
legislative  branch,  rather  than  to  the  judi- 
cial department,  of  the  state  government. 
It  seems  to  us  that  the  railroad  companies 
have  an  adequate  and  complete  remedy  by 
enjoining  dealing  in  tickets  which  arc  on 
the  market  for  sale,  without  interferenc? 
as  to  thopc  that  have  not  been,  but  may 
thereafter  be,  offered  for  sale." 

The  preponderance  of  authority  as  above 
set  forth  is  opposed  only  by  a  trial-term  de- 
cision (Now  York  C.  &  H.  R.  R.  Co.  v. 
Reeves,  41  Mi.«*c.  490,  85  N.  Y.  Supp.  28), 
where  it  is  said,  in  substance,  that  the  whole 
case  rests  upon  assumptions  that  persons 
will  act  unlawfully,  while  all  the  presump- 
tions of  law  are  in  favor  of  innocence,  hon- 


esty, and  the  discharge  of  the  duties  of  cit- 
izenship; and  that  where  the  plaintiff  has 
reserved  to  itself  the  power  of  regulating 
the  method  of  authenticating  the  ticket,  and 
of  taking  it  up  and  collecting  full  fare  where 
it  is  presented  by  a  person  other  than  the 
original  purclia}<cr,  it  takes  a  good  deal  of 
presumption  against  the  current  of  law  to 
make  out  irreparable  injury. 

As  to  whether  the  right  to  relief  is  af- 
fected by  the  fact  that  the  tickets  in  queit- 
tion  were  issued  under  an  unlawful  arrange- 
ment with  other  railroad  companies,  fixing 
the  rate  to  be  charged,  there  is  a  difference 
of  opinion,  it  having  been  held  in  Kinner  t. 
Lake  Shore  A  M.  S.  R.  Co.  supra,  that  the 
maxim  of  equity  that  "he  who  comes  into 
equity  must  come  with  clean  hands"  did 
not  apply,  even  though  the  arrangement  fix- 
ing the  rate  was  unlawful,  because  the  ac- 
tion was  not  to  enforce  such  arrangement 
or  any  rights  thereunder,  but  rela&d  en- 
tirely to  a  contract  for  transportation  be- 
tween a  railroad  company  and  a  servant  of 
its  patrons ;  while  a  contrary  conclusion  was 
reached  in  Delaware,  L.  &  VV.  R.  Co.  ▼. 
Frank,  110  Fed.  689,  where  it  is  said  that 
the  aid  of  equity  may  not  be  invoked  to 
protect  tickets  representing  rates  unlawfully 
fixed. 
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federate  VeteraiiB*  Reunion  and  the  Mardi 
Gras  celebration  held  in  the  city  of  New 

[t07]Orlean8  in  the   'years  1003  and   1004,  rv 
•pectiyely.    On  an  appeal  prosecuted  by  the 
railroad  company,  complaining  of  the  lim- 
ited relief  awarded,  the  circuit  court  of  ap 
peals  held  that  the  defendants  should  al^o 
be  enjoined  generally  from  dealing  in  non 
transferable  round-trip  reduced-rate  ticket;) 
whenever   issued   by   the  complainant,   and 
ordered  the  cause  to  be  remanded  to  the 
drcnit    court   with    directions   to    enter    a 
decree    in   accordance   with   the   views   ex- 
pressed in  the  opinion.     <75  C.  C.  A.  102, 
144   Fed.   34.)     A   writ  of   certiorari    was 
thereupon  allowed. 

We  summarize  the  averments  of  the  com- 
plaint and  answer.  It  was  averred  in  the 
bill  that  complainant  was  a  Kentucky  cor- 
poration, operating  about  3,000  miles  of 
railway  for  the  carriage  of  passengers,  bag- 
gage, mail,  express,  and  freight,  its  lines  of 
road  extending  from  New  Orleans  through 
Tarious  states,  and  making  connections  by 
which  it  reached  all  railroad  stations  in  the 
United  States,  Canada,  and  ^lexico.  The 
■even  persons  named  as  defendants  were 
s?erred  to  be  citizens  and  residents  of  Ijou- 
biana,  each  engaged  in  the  city  of  New  Or- 
leans as  a  ticket  broker  or  scAl|)cr  in  the 
business  of  buying  and  selling  the  unused 
return  portions  of  railroad  passenger  tick- 
ets, especially  excursion  or  special-rate  tick- 
ets issued  on  occasions  of  fairs,  expositions, 
conventions,  and  the  like.  It  was  further 
averred  that  the  defendants  were  joined  in 
the  bill,  "because  their  business  and  trans- 
actions complained  of  are  in  act,  purpose, 
and  effect  identical,  and  in  order  to  prevent 
a  multiplicity  of  suits,  the  same  relief 
being  sought  as  to  each  and  all  of  them." 

Six  articles  or  paragraphs  of  the  bill  re- 
lated to  an  approaching  reunion  of  United 
Confederate  Veterans  to  be  held  in  the  city 
of  New  Orleans,  which  it  was  expected  would 
necessitate  the  transportation  by  the  rail- 
roads entering  New  Orleans  of  100,000  vis- 
itors, one  fourth  of  which  number  would 
pass  over  the  lines  of  railway  of  the  com- 
plainant. A  necessity  was  alleged  to  exist 
for  special  reduced  rates  of  fare  to  secure 
a  large  attendance  at  such  reunion,  and 
it  was  averred  that  a  rate  of  1  cent  a  mile, 

!S08]one  third  tlie  regular  rate,  had  *beon  agnod 
upon  for  nontransferable  round-trip,  re- 
duced-rate tickets  which  were  to  be  issued 
for  the  occasion,  and  it  was  stated  "that 
among  the  conditions  on  the  face  of  said 
ticket,  which  ticket  contract  is  signed  by  the 
original  purchaser  and  the  company,  is  one 
that  said  ticket  is  nontransferable,  and.  if 
presented  by  any  other  than  the  original 
purchaser,  who  is  required  lo  sign  the  same 
at  date  of  purchaaa,  it  will  not  be  honored. 


but  will  be  forfeited,  and  any  agent  or  con- 
(luctor  of  any  of  the  lines  over  which  it 
reads  shall  have  the  right  to  take  up  and 
cancel  the  entire  ticket."  And  for  various 
alleged  reasons,  based  mainly  upon  the  large 
number  of  ex|)ected  purchasers,  it  was 
averred  that  the  return  portion  of  each 
ticket  was  not  required  to  be  signed  by  the 
original  purchaser  or  presented  to  an  agent 
of  the  complainant  in  the  city  of  New  Or- 
leans for  the  purpose  of  the  identification  of 
the  holder  as  the  purchaser  of  the  ticket. 

It  was  averred  that  each  defendant  was 
accustomed  to  buy  and  sell  the  return  cou- 
pons of  nontransferable  tickets,  for  the  ex- 
pi*cs3  purpose,  and  no  other,  of  putting  them 
in  the  hands  of  purchasers,  to  be  fraudu- 
lently used  for  jiassage  on  the  trains  of  com- 
plainant, and  it  was  further  averred  that 
the  defendants  intended  in  like  manner  to 
fraudulently  deal  in  the  return  portion  of 
the  tickets  about  to  be  issued  for  the  re- 
union in  question,  and  that  complainant 
would  sustain  irreparable  injury,  for  which 
it  would  have  no  adequate  remedy  at  law, 
unless  it  was  protected  from  such  wrongful 
acts.  It  was  further  averred  that  unless  re- 
lief was  given  the  complainant  would  be 
compelled  to  abandon  the  making  of  re- 
duced rates  for  conventions  or  other  asscm* 
blies  to  be  held  in  the  city  of  New  Orleans. 
Averments  were  also  made  as  to  the  addi- 
tional burden  which  would  be  cast  upon 
complainant's  conductors  and  train  collect- 
ors by  reason  of  the  practice  complained  of, 
the  danger  which  would  arise  of  a  multiplic- 
ity of  suits  for  damages  by  reason  of  er- 
rors of  such  employees  in  endeavoring  to 
prevent  the  fraudulent  use  of  such  tickets, 
and  it  was  averred  that  it  would  be  impossi* 
ble,  in  many  instances,  *to  discover  the  per- [2 09 J 
sons  who  were  wrongfully  traveling  upon 
the  tickets  and  who  were  bound  to  pay 
the  lawful  and  reasonable  one-way  rate  for 
their  transportation.  Tlie  impossibility  of 
securing  evidence  establishing  the  facts  as 
to  said  fraud,  the  necessity,  if  such  evidence 
could  be  obtained,  of  bringing  a  multiplicity 
of  suits  if  a  remedy  at  law  was  availed  of, 
and  the  impracticability  of  estimating  in 
dollars  and  cents  the  injury  to  its  business, 
was  set  forth  as  making  the  remedy  at  law 
inadequate,  and  in  addition  it  was  charged 
that  the  defendants  were  financially  irre- 
sponsible. The  existence  was  also  averred 
of  various  ticket  brokers'  associations,  the 
members  of  which  acted  in  concert.  It  was 
averred  that  a  large  part  of  the  stock  in 
trade  of  all  ticket  brokers  and  scalpers 
was  the  disposal  of  nontransferable  rail- 
road ticl>cts,  and  it  was  further  averred 
that  ticket  brokers  and  scalpers  usually 
sought  to  avoid  injunctions  prohibiting  the 
dealing  in  such  t\Gke\A  \>^  «i«a\^\Ti\^  \>m\t 
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business  to  some  other  ticket  broker  not 
named  in  the  order,  and  it  was  averred  tliat, 
in  order  to  afford  complete  and  effective 
relief,  "the  restraining  injunctive  orders 
should  l>e  broad  enough  to  include  all  who 
knowingly  do  what  the  order  of  court  pro- 
hibits defendants  from  doing,  or  who  aid  or 
abet  defendants  in  violating  the  injunction 
or  in  defeating  the  objects  and  purposes 
thereof."  Finally,  it  was  alleged  that  the 
amount  involved  in  the  controversy  ex- 
ceefled,  exclusive  of  interest  and  costs,  the 
fiuni  of  $5,000,  and  that  the  value  of  the 
business  which  was  sought  to  be  protected, 
and  the  rights  which  the  complainant  asked 
to  have  recognized  and  enforced,  exceeded, 
in  the  case  of  each  defemlant.  the  sum  of 
$6,000,  exclusive  of  interest  and  costs. 

In  addition  to  asking  a  temporary  re- 
straining order  the  bill  prayed  that  defend- 
ants, tlieir  agents,  etc.,  "and  all  other  per- 
sons whomsoever,  though  not  nnmed  herein, 
from  and  after  the  time  when  Ihcy  severally 
have  knowledjre  of  the  entr\'  of  the  restrain- 
ing  order  and  the  existence  of  the  injunc- 
tion herein/'  should  be  per]>ctually  en- 
[210]joiued  *'froni  buying,  selling,  dealing  •in, 
or  soliciting  the  purchase  or  sale  of,  any 
ticket  or  tickets  or  the  return  coupons  or 
unused  portions  thereof  issued  by  orator  or 
by  any  other  railroad  company  for  use  over 
orator's  lines  of  railway  or  any  part  of 
them,  which,  by  the  terms  thereof,  are  non- 
transferable, or  from  .soliciting,  advertis- 
ing, encouraging,  or  procuring  any  person 
other  than  the  original  purchaser  of  such 
tickets,  to  use  or  attempt  to  use  said  tickets 
for  passage  on  any  train  or  trains  of  orator, 
especially  inclu<ling  the  nontransferable 
round-trip  tickets  issued  for  use  on  the 
occasitm  of  the  United  Ccmfederate  Vet- 
erans' Keunion  at  New  Orleans  in  May, 
1003." 

Of  the  seven  persons  made  defendants, 
three  only  appeared  and  answered,  viz., 
Marcus  K.  liitterman,  Julius  Mchlig,  and 
Charles  T.  Kelsko,  the  petitioners  in  this 
court,  on  whose  behalf  a  joint  and  several 
answer  was  filed. 

The  averments  of  the  bill  in  respect  to 
the  citizenship  of  tlie  complainant  and  the 
character  and  extent  of  its  railway  busi- 
ness was  admitted.  It  was  also  admitted 
that  the  answering  defendants  were  citi- 
zens and  residents  of  Louisiana,  bat  it  was 
averred  that  tlicy  were  each  scjiaratcly  en- 
gaged in  the  ticket  brokerage  business,  duly 
licensed  to  con«luct  such  business  by  the 
state  of  Louisiana  and  the  city  of  New 
Orleans,  and  it  was  expressly  denied  that 
the  business  operations  and  transactions  of 
all  the  defendants  named  in  the  bill  were  in 
act,  purpose,  and  effect  identical.  So  also 
the  answer  admitted  the  averments  of  the 
A///  in  respect  to  the  proposed  reunion,  the 


large  attendance  expected,  the  issue  of  re- 
duced-rate, nontransferable  tickets,  and  the 
necessity  therefor,  and  the  impracticabilitj 
of  requiring  the  signing  of  the  return  por- 
tion of  each  ticket  by  the  purchaser. 

It  was  admitted  in  the  answer  that  the 
tickets  usually  issued  by  complainant  and 
its  connections  when  making  reduced  rates 
as  to  excusion  tickets  purported  to  be  non- 
transferable and  upon  condition  that,  if 
presented  by  other  than  the  original  pur- 
chaser, who  was  supposed  to  sign  the  same 
at  the  date  of  purcha^^e.  it  would  not  h^ 
honored,  but  would  be  forfeited,  and  •that[21 
anv  agent  or  contluctor  should  have  the 
right  to  take  up  and  cancel  such  ticket  if 
presented  for  passage.  In  various  para- 
graphs these  restrictions  or  conditions  were 
assailed  as  impracticable,  unenforceable, 
and  unlawful,  and  without  consideration, 
and  it  was  averred  that  the  conditions  were 
never  enforced,  and  that  the  tickets  were 
issued  and  bought  with  that  understanding, 
and  that  no  damage  was  eause<l  to  com- 
plainant by  a  person  other  than  the  origi- 
nal purehaner  of  a  nontransferable  reduced- 
rate  ticket,  traveling  upon  the  return  por- 
tion of  such  ticket,  and  that  no  loss  or  dam- 
ago  could  be  caused  complainant  by  rea- 
son of  the  expected  dealing  by  defendants  in 
the  reunion  tickets  referred  to  in  the  bill. 

It  was  not  only  admitted  in  the  answer 
that  the  answering  defendants  had  in  the 
pa«t  dealt  in  nontransferable  railroad  tick- 
ets issne<l  by  the  complainant,  but  it  was 
cxpres.sly  declared  to  be  their  intention  to 
continue  the  practice,  particularly  in  re- 
spect to  the  tickets  issued  on  account  of 
the  approaching  reimion,  and  coupled  with 
such  averment  it  was  asserted  that  no  fraud 
wouhi  be  committed  or  was  intended  in  re- 
s))ect  to  the  dealing  in  such  tickets.  We 
insert  in  the  margin.f  )>ortions  of  the  an- 
swer relating  to  suca  admissions. 


to. 


Respondents  further  admit  that,  in  ae« 
cordnnce  with  the  ncneral  custom  of  the 
trade,  they  separately  buy  and  sell  the  re- 
turn coupons  of  railway  tickets,  whether 
the  same  are  stamped  "nontransferable" 
or  not,  for  the  reason  that  the  term  "non- 
transferable" does  not  import  any  practical 
or  legal  meaning  in  the  business,  accord- 
ing to  the  common  understanding  of  the 
railways  themselves,  the  ticket  brokers,  and 
the  traveling  public  to  whom  said  tickets 
arc  issued,  who  freely  sell  them  to  brokers* 
who,  in  turn,  sell  them  to  other  persons  de- 
siring to  use  Miid  tickets  for  transportation, 
when  genuine  and  bona  fide. 

Respondents  do  not  deny  that  the  com* 
plainant.  on  occasions  of  Mardi  Gras  fes- 
tivals  in    the    city    of   New   Orleans,    have 
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[SIS]  *It  was  denied  that  the  answering  defend- 
•nts  were  insolvent,  but,  on  the  contrarji 
it  was  averred  that  each  was  able  to  pay 
any  judgment  for  damages  which  might  be 
recovered  against  him.    Denial  was  made  of 

[SlS]the  allegation  of  the  bill  that  the  *willing- 
ness  or  ability  of  the  complainant  to  con- 
tinue issuing  special-rate  tickets  would  be 
affected  by  the  failure  to  obtain  the  relief 
tooght  by  the  bill,  and,  in  the  main,  the 
STerments  of  the  article  of  the  bill  relating 


to  various  ticket  brokers'  associations  were 
also  denied. 

As  a  distinct  ground  for  denying  the  re- 
lief prayed,  it  was  alleged  in  various  forms 
that  the  issue  of  the  proposed  nontransfer- 
able tickets  was  the  result  of  an  unlawful 
confederation  or  combination  between  the 
various  railroads  whose  roads  entered  into 
the  city  of  New  Orleans. 

Upon  the  bill  and  answer  a  preliminary 
injunction  was  issued,  restraining  the  deal- 


joined  in  the  issuing  of  reduced  rates  and  whereby  the  said  original  purchasers  are 
the  putting  out  of  said  so-called  "nontrans-  forced  to  agree  that  said  ticket  shall  not 
ferable"  tickets,  but,  as  above  set  out,  the  be  transferred  by  them  to  any  other  per- 
gcncral  traveling  public,  the  railways,  and  sons;  but  respondents  show  that  said  tick- 
the  ticket  brokers,  by  common  consent,  by  ets,  when  issued  by  complainant  and  its  con- 
usage,  and  by  understanding,  have  all  treat-  necting  lines  and  other  railways,  on  such 
ed  said  tickets  as  articles  of  property,  and  occasions  as  expositions,  reunions,  conven- 
ts negotiable  and  transferable  to  any  person  tions,  Mardi  Gras,  and  the  like,  are,  in  prac- 
(lesiring  to  purchase  and  travel  on  the  same  ticc  and  general  consent  and  common  under- 
whcn  genuine  and  bona  fide;  and  respond-  standing  of  the  traveling  public,  the  rail- 
ents  deny  that  these  respondents  have  ever  vvays,  and  the  ticket  brokers,  when  bona  fide 
fraudulently  dealt  in  the  return  coupons  of  and  genuine  tickets,  good  for  the  return 
such  tickeU,  or  that  complainant  has  ever  passage  over  the  lines  of  said  complainant 
been  damaged  in  respect  thereto,  by  any  and  its  connections  and  other  railways,  in 
act  of  respondents.  ty^e  hands  of  the  holders  thereof,  whether 

10.  giieh  holders  be  the  original  purchasers  or 

Respondents  admit  that  it  is  their  hope  not;    that  such    practice   and   such   under- 

and  expectation  to  buy  and  sell  the  return  standing  are  common  and  general  all  over 

portions  of  said  U.  C.  V.  Reunion  tickets,  the    United   States;    that   such   tickets  are 

but  they  deny  that  they  will  solicit,  induce,  gold  and  dealt  in  as  legitimate  business  in 

or  persuade  the  holders  thereof  to  sell  such  every  large  city,  to  the   knowledge  of  the 

return    portions    to   respondents   upon   any  complainant,  and  such  tickets  are  and  have 

fals?e  or  fraudulent  pretense  or  representa-  been  for  many  years  sold  by  complainant 

tion  upon  the  part  of  respondents.  with  full  knowledge  of  the  fact  that  they 

Respondents  admit  that  they,  in  common  are,  in  practice  and  general  understanding 
with  the  general  public,  have  some  knowl-  of  the  traveling  public,  good  in  the  hands 
edge  of  the  character  and  terms  of  the  pro-  of  any  holder, 
posed  tickets;  that  they  are  informed  and  15. 
believe  that  such  tickets  will  be  issued  at  Respondents  jointly  and  severally  admit 
low  rates,  to  induce  and  enable  the  travel-  that  each  of  them  are,  and  have  been  for 
ing  pul>lic  to  attend  said  reunion  in  large  gome  time,  separately  engaged  in  the  law- 
numbers;  that  respondents  expect  to  offer  ful  business  of  buying,  selling,  and  dealing 
the  same  for  sale,  if  they  shall  acquire  any  in  such  tickets,  and  in  soliciting  and  in- 
of  said  tickets,  and  will  sell  such  tickets  ducing  the  original  purchasers  thereof  to 
to  persons  other  than  the  original  purchas-  sell  and  transfer  the  same  to  respondents, 
ers.  for  such  price  as  they  are  willing  to  pay,  with  the  intent  and  purpose  that  such  tick- 
tnd  that  it  is  no  concern  of  complainant  or  ets  shall  be  used  by  the  second  purchaser 
its  connections,  or  other  railways,  whether  thereof,  but  respondents  deny  that  such  use 
respondents  make  a  profit  or  a  loss  in  the  is  a  violation  in  law  or  in  fact  of  the  terms 
proposed  dealing  in  said  U.  C.  V.  reunion  thereof.  And  respondents  deny  any  knowl- 
tickets.  edge  that  such  use  of  said  tickets  b^  per- 

sons  other  than  the  original  holders  is  any 

j^  fraud   upon    complainant    or    the    railways 

RespondenU  admit  that  it  is  the  custom  ^««"»?fi^    «"^?    tickets    when    the    same^  are 

A%«7ni^i.u«...vo  <i,u....v  v.i«v  «v  »o  v..^  vuowxu  „g^,jjj,^    ^ud    bona    fide;    and    respondents 

•nd  usage  of  complainant  and  its  connec-  ^     "       ,  _  ♦i.^i.  ;*  :.  .\„«*f«,  ^f\i^  ^^ 

A,         .*'.  .r      lA'iA       L       J      J  afiram  aver  that  it  is  a  matter  of  no  con- 

Uons   to  issue   railroad  tickets  at  reduced  ^«»^         .  ^^  ^^^  complainant  or  the 

rates  to  the  traveling  public  on  various  fj  ^33^5  g^^h  tickets,  whether  the 
occasions,  such  as  expositions,  conventions,  .^  J^j  purchasers  are  the  holders  and  pre- 
Hard.  Gras  reunions,  or  other  public  gath-  ^^^^^  ^^  ^j^^  3^^  ^^  ^j^^^her  the  holder 
erings,  and  that  the  tickets  which  are  usual-  ,^^g  purchased  said  ticket  from  the  original 
ly  is«;ued  by  complainant  purport  by  their  purchaser,  or  whether  such  holder  has  pur- 
terms  to  be  nontransferable  and  to  con-  chased  the  same  from  a  ticket  broker,  or 
•titute  a  so-called  "special  contract"  in  ex-  whether,  as  frequently  happens,  one  of  such 
press  terms  between  complainant,  the  lines  tickets  is  accidentally  or  otherwise  ex- 
issuing  the  sanf&e,  all  other  lines  over  which  changed  for  another  of  the  same  class  and 
the  same  entitle  the  holders  to  travel,  and  form, 
the  original  purchasers  of  said  ticketa, 
iS  Ii.  ed.  Vl% 
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ing  in  nontransferable  tickets  issued  for  the 
approaching  United  Confederate  Veterans' 
Reunion.  Replication  was  duly  filed  to  the 
answer.  Subsequently,  upon  depositions 
taken  in  the  cause,  and  upon  affidavits 
showing  the  character  of  nontransferable 
[S14]tickets  proposed  to  be  issued  *for  an  ap- 
proaching Mardi  Gras  festival,  a  further  in- 
junction pendente  lite  was  granted  as  to 
dealings  in  the  nontransferable  reduced- 
rate,  round-trip  tickets  issued  for  use  on 
the  occasion  of  the  aforesaid  Mardi  Gras 
festival. 

Thereafter  a  demurrer  was  filed  to  the 
bill  for  want  of  equity  and  because  the 
case  made  by  the  bill  was  a  moot,  and  not 
a  real,  controversy,  and  it  was  overruled. 
Then  an  application  was  made  for  leave  to 
file  a  plea  to  the  jurisdiction,  which  was 
refused. 

At  the  hearing  the  complainant  intro- 
duced the  depositions  of  two  witnesses  and 
no  evidence  was  given  on  behalf  of  the  de- 
fendants. As  before  stated,  the  circuit 
court  entered  a  final  decree  perpetually  en- 
joining the  dealing  in  nontransferable  re- 
duced-rate, round-trip  tickets  issued  for  the 
United  Confederate  Veterans'  Reunion  and 
the  Mardi  Gras  festivals,  and  denying  re- 
lief as  to  future  issues  of  tickets  of  a  like 
character. 

On  appeal  and  cross  appeal  the  circuit 
court  of  appeals  held  that  the  complainant 
was  entitled  to  the  full  relief  prayed  in  the 
bill,  and  consequently  to  an  injunction  re- 
straining the  dealing  by  the  defendants 
not  only  in  the  tickets  issued  for  the  United 
Confederate  Veterans'  Reunion  and  the  past 
Mardi  Gras  festival,  but  from  carrying  on 
the  business  of  like  dealing  in  nontrans- 
ferable reduced-rate  tickets  which  might  be 
issued  in  the  future  by  the  complainant, 
and  the  circuit  court  was  directed  to  decree 
accordingly. 

Mr.  liOiils  Marshall  argued  the  cause, 
and,  With  Messrs.  Henry  L.  Lazarus  and 
Moritz  Rosenthal,  filed  a  brief  for  petition- 
ers: 

A  railroad  ticket  is  property  in  the  con- 
stitutional sense  of  the  term. 

People  ex  rel.  Fleischman  v.  Caldwell,  64 
App.  Div.  46,  71  N.  Y.  Supp.  654,  Affirmed 
in  168  N.  Y.  671,  61  N.  E.  1132. 

The  business  of  a  ticket  broker  is  legiti- 
mate, and  legislation  seeking  to  prohibit  it 
is  a  violation  of  the  liberty  of  a  citizen,  and 
violative  of  both  the  state  and  Federal  Con- 
stitutions. 

Ibid.;  People  ex  rel.  Tyroler  v.  Warden, 
157  N.  Y.  116,  43  L.R.A.  264,  68  Am.  St. 
Rep.  763,  51  N.  E.  1006. 

There   is  nothing  to  indicate  malice  to- 
ward the  railway  company. 
^d/er  V.  Fenton,  24  How.  407,  16  L.  ed. 


696;  Dickerman  v.  Northern  Trust  Co.  176 
U.  8.  190,  44  L.  ed.  430,  20  Sup.  Ct.  Rep. 
311;  McMuIlen  v.  Ritchie,  64  Fed.  263; 
Toler  V.  East  Tennessee,  V.  &  G.  R.  Co.  67 
Fed.  168;  Morris  v.  Tutliill,  72  N.  Y.  676; 
Davis  V.  Flagg,  36  N.  J.  Eq.  491 ;  Phelps  t. 
Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  93. 

The  theory  of  the  complainant  precludes 
the  conception  of  a  privity  of  contract,  since 
the  very  foundation  of  its  contention  is,  that 
the  contract  between  it  and  the  original 
purchaser  of  the  ticket  was  nonassignable. 

Spencer's  Case,  5  Coke,  16a,  1  Smith, 
Lead.  Cas.  68;  Garst  t.  Hall  ft  L.  Go.  179 
Mass.  688,  66  L.R.A.  631,  61  N.  E.  219; 
Harrison  v.  l^Iaynard,  M.  k  Co.  10  C.  C.  A. 
17,  26  U.  S.  App.  99,  61  Fed.  689;  Keeler  v. 
Standard  Folding  Bed  Co.  157  U.  8.  669,  39 
L.  ed.  848,  16  Sup.  Ct.  Rep.  738;  ApoUinaris 
Co.  T.  Scherer,  23  Blatchf.  469,  27  Fed.  18. 

The  condition  of  nontransferability  which 
it  has  sought  to  impress  upon  its  tickets 
is  unreasonable. 

New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  ed.  027;  Liverpool  k  G.  W.  Steam 
Co.  V.  Plienix  Ins.  Co.  129  U.  S.  443,  32  L. 
ed.  792,  9  Sup.  Ct.  Rep.  469. 

In  the  law  of  landlord  and  tenant,  in- 
volving a  private,  and  not  a  public,  relation* 
it  is  a  well-recognized  principle  that,  in  the 
case  of  a  covenant  not  to  assign  a  lease, 
without  a  provision  for  re-entry  or  forfei- 
ture, the  assignment  itself  is  valid,  and  the 
lessee  is  merely  liable  for  damages  for  breach 
of  the  covenant. 

Paul  V.  Nurse,  8  Bam.  k  C.  488;  Doe  ex 
dem.  WTiison  v.  Phillips,  2  Ring.  13;  Den 
ex  dem.  Bockover  v.  Post,  26  N.  J.  L.  289; 
Randol  v.  Tatum,  98  Cal.  390,  33  Pac.  433. 

But  assuming  that  the  company  had  a 
right  to  require  the  original  purchaser  to 
identify  himself  at  its  office  in  New  Orleans, 
and  to  indorse  upon  the  ticket  his  signature 
as  the  means  of  identification,  it  by  no 
means  follows  that  the  principal  acts  com- 
plained of  in  the  bill  constituted  such  a 
grievance  as  would  give  rise  to  a  cause  of 
action.  The  purchaser  of  the  ticket  had  the 
right  to  give  it  away,  to  destroy  it,  to  use 
it,  and,  as  we  claim,  he  could  dispose  of  it« 

New  York  C.  &  H.  R.  R.  Co.  v.  Reeves,  41 
Misc.  490.  86  N.  Y.  Supp.  28. 

He  also  had  the  right  to  authorise  an- 
other person  to  indorse  his  name  on  the 
ticket,  and,  on  disposing  of  his  ticket  before 
such  indorsement,  he  necessarily  gave  im- 
plied authority  to  the  purchaser  to  indorse 
his  name  if  he  desired  to  make  use  of  the 
ticket.  Certainly,  such  a  signature  is  not 
and  cannot  be  a  forgery.  It  was  either 
expressly  or  impliedly  authorised,  just  as 
any  man  may  give  authority  to  another  to 
sign  or  indorse  his  name  to  a  check,  note, 
or  draft.    Such  signature  being  authorized, 
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ilthoiigh  not  the  name  of  the  party  affixing 
it,  is  not  a  forgery  within  the  purview  of 
lay  penal  law. 

People  ex  rel.  Newbum  t.  Keeper  of  City 
Prieon   (Unreported). 

Amuming  that  the  contract  of  nontrans- 
ferability was  valid,  and  that  the  original 
porchater  of  the  ticket  committed  a  breach 
of  contract  when  he  disposed  of  it,  that  fact 
would  not  support  an  action  at  law  against 
the  ticket  broker,  imder  the  circurostancss 
of  this  case. 

The  broker  did  not,  by  fraud,  force 
or  coercion,  or  by  malicious  act,  bring  about 
BQch  breach  of  contract,  and  the  case  does 
not,  therefore,  fall  within  the  rule  laid 
down  in  Angle  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  151  U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct. 
Rep.  240;  Cooley,  Torts,  2d  ed.  p.  581,  M97; 
Green  v.  Button,  2  Cromp.  M.  &  R.  707; 
Benton  v.  Pratt,  2  Wend.  385,  20  Am.  Dec. 
«23;  Rice  v.  Manley,  66  N.  Y.  82.  23  Am. 
Rep.  30;  Ashley  v.  Dixon,  48  N.  Y.  430,  8 
Am.  Rep.  559;  First  Nat.  Bank  v.  Whit- 
man, 94  U.  S.  345,  24  L.  ed.  231 ;  Mobile  L. 
Ins.  Co.  V.  Brame,  95  U.  S.  750,  24  L.  ed. 
583;  Chambers  v.  Baldwin,  91  Ky.  121,  II 
LJlJk.  545,  34  Am.  St.  Rep.  165,  15  S.  W. 
57;  Boyson  v.  Thorn,  98  Cal.  578,  21  L.R.A. 
233,  33  Pac.  492 ;  Daly  v.  Comwell,  34  App. 
Div.  27,  54  N.  Y.  Supp.  107;  Kimball  v. 
Hsrman,  34  Md.  407,  6  Am.  Rep.  340;  Mc- 
Cann  v.  Wolff,  28  Mo.  App.  447;  Allen  v. 
Flood  [1898]  A.  C.  1;  New  York  C.  A  H.  R. 
R.  Co.  V.  Reeves  and  Adler  v.  Fenton,  supra ; 
Hurwitz  v.  Hurwitz,  10  Misc.  353,  31  N.  Y. 
Supp.  26. 

But  even  if  it  should  be  conceded  that  the 
fscts  just  considered  constitute  an  injury, 
we  contend  that  no  cause  of  action  is  es- 
tablished, because  of  the  absence  of  such 
legal  damage  as  is  necessary  to  be  conjoined 
to  a  wrong,  juridically  considered,  in  order 
to  make  out  a  cause  of  action. 

Bowen  v.  Hall,  L.  R  6  Q.  B.  Div.  337; 
People  ex  rel.  Tyroler  v.  Warden,  157  N.  Y. 
116,  43  L.R.A.  264,  68  Am.  St.  Rep.  763, 
51  N.  E.   1006. 

The  complainant  has  shown  no  sufficient 
ground  of  equitable  intervention,  since^  as- 
suming, but  not  admitting,  that  the  acts 
charged  against  the  defendants  are  wrong- 
ful, tortious,  or  even  fraudulent,  it  has  a 
plain,  adequate,  and  complete  remedy  at 
law  to  redress  such  wrongs. 

Hipp  V.  Babin,  19  How.  278,  19  L.  ed. 
635;  Parker  v.  Winnipiseogee  Lake  Cotton 
k  Woollen  Co.  2  Black,  551,  17  L.  ed.  337; 
Phomix  Mut.  L.  Ins.  Co.  v.  Bailey.  IS  Wall. 
621,  20  L.  ed.  503;  Grand  Chute  v.  Winogar, 
15  Wall.  375,  21  L.  ed.  175 ;  Root  v.  Lake 
Shore  &  M.  S.  R.  Co.  106  U.  S.  212,  26  L. 
ed.  983;  Killian  v.  Ebbinghaus,  110  U.  R. 
573,  28  L.  ed.  248,  4  Sup.  Ct  Rep.  232; 
ftS  li.  ed. 


Fussell  V.  Gregg,  113  U.  8.  555,  28  L.  ed. 
995,  5  Sup.  Ct.  Rep.  631;  Buzird  v.  Hous- 
ton, 119  U.  S.  351,  30  L.  ed.  452,7  Sup.  Ct 
Rep.  249;  Cates  v.  Allen,  149  U.  S.  451,  87 
L.  ed.  804,  13  Sup.  Ct  Rep.  883,  977;  White- 
head V.  Sbattuck,  138  U.  S.  146,  34  L.  ed. 
873,  11  Sup.  Ct.  Rep.  276;  3  Pom.  Eq.  Jur. 
I  1338;  Jersey  City  v.  Gardner,  33  N.  J. 
Eq.  622;  Watson  v.  Sutherland,  5  Wall.  74, 

18  L.  ed.  580;  North  v.  Peters,  138  U.  S. 
271,  34  L.  ed.  936,  11  Sup.  Ct  Rep.  346; 
Davis  V.  American  Soc.  75  N.  Y.  362;  Life 
Asso.  of  America  v.  Boogher,  8  Mo.  App. 
173;  Raymond  v.  Russell,  143  Mass.  295, 
58  Am.  Rep.  137,  0  N.  E.  544;  Boston  Diat- 
ite  Co.  v.  Florence  Mfg.  Co.  114  Mass.  69, 

19  Am.  Rep.  310;  Whitehead  v.  KiUon,  119 
Mass.  484;  Prudential  Assur.  Co.  v.  Knott, 
L.  R.  10  Ch.  142;  Marlin  Fire  Arms  Co.  ▼. 
Shields,  171  N.  Y.  384,  59  L.R.A.  310,  64 
N.  E.  163;  Tiede  v.  Schneidt,  99  Wis.  201, 
74  N.  W.  798 ;  Rochester  v.  Walters,  27  Ind. 
App.  194,  60  N.  E.  1101;  Manchester  Y. 
Smyth,  64  N.  H.  880, 10  Atl.  700;  State  ▼. 
Patterson,  14  Tex.  Civ.  App.  465,  37  S.  W. 
478 ;  People  ex  rel.  L'Abbe  v.  District  Court, 
26  Colo.  386.  46  L.R.A.  850,  58  Pac.  604; 
Ocean  City  Asso.  v.  Schurch,  57  N.  J.  Eq. 
268,  41  Atl.  914;  O'Brien  v.  Harris,  105  Ga. 
732,  31  S.  E.  745;  Mt  Vernon  v.  Seeley,  74 
App.  Div.  50,  77  N.  Y.  Supp.  250;  Fisher 
V.  Lakeside  Park  Hotel  &  Amusement  Co. 
4  Ohio  N.  P.  329;  York  v.  Ysaguairre,  31 
Tex.  Civ.  App.  26,  71  S.  W.  663;  Globe  Mut 
L.  Ins.  Co.  V.  Reals,  79  N.  Y.  202;  Ameri- 
can Waterworks  Co  v.  Vcnner.  45  N.  Y.  S. 
R.441,  18  N.  Y.  Supp.  379;  Northern  P.  R. 
Co.  V.  Cannon,  49  Fed.  517;  Dorsey  v.  Mon- 
nett  (Md.)  20  Atl.  196;  Erickson  v.  First 
Nat,  Bank,  44  Neb.  622,  28  L.R.A.  577,  48 
Am.  St  Rep.  753,  62  N.  Y.  1078;  Fowler  Y. 
Palmer,  62  N.  Y.  633;  Venice  v.  Woodruff, 
62  N.  Y.  467,  20  Am.  Rep.  495;  Springport 
V.  Teutonia  Sav.  Bank,  75  N.  Y.  401 ;  New 
York  C.  k  H.  R.  R.  Co.  v.  Reeves,  41  Misc. 
490,  85  N.  Y.  Supp.  28. 

There  was  an  improper  joinder  of  de- 
fendants and  of  independent  causes  of  ac- 
tion. The  bill  is  multifarious  and  the  case 
4oes  not  fall  within  the  rule  concerning  the 
avoidance  of  a  multiplicity  of  suits. 

Pfohl  V.  Simpson,  74  N.  Y.  142;  Bouton 
V.  Brooklyn,  15  Barb.  375;  2  Story,  Eq.  Jur. 
|§  853,  854;  Tribette  v.  Illinois  C.  R.  Co. 
70  Miss.  182.  19  L.R.A.  600,  36  Am.  St  Rep. 
642,  12  So.  32;  Dyknian  v.  Keeney,  154  N. 
Y.  4P3, 48  N.  E.  894 ;  O'Brien  v.  Fitzgerald, 
150  N.  Y.  572, 44  N.  E.  1126;  Empire  State 
Sav.  Bank  v.  Beard,  151  N.  Y.  638,  45  N. 
j:.  1131;  Hale  v.  Allinson,  188  U.  S.  56,  47 
L.  ed.  380,  23  Sup.  Ct  Rep.  244;  Marsh  T. 
Kaye,  108  N.  Y.  196,  61  N.  E.  177;  O'Brien 
V.  Fitzgerald,  143  N.  Y.  377,  38  N.  E.  371; 
Washington  County  t.  Williams  (C.  C.  App. 
12  177 
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Btli  C.)  4B  C.  C.  A.  021.  lU  Fed.  801;  Ppolt  210,  25  L.  ed.  412;  Caiy  v.  Ciirtii,  3  How. 

».  McFailnnd    (C.  C.  \).  Ov,)    70  Kcii.  2S0;  !IW.  11  I,.  cnI.  SflO;  UniW  Statw  v.  Duell. 

New  York  C.  i.  11.  R.  R.  Co.  v.  llpcvca,  au-  172  U.  S.  58B.  43  L.  sd.  504.  10  Slip.  Ct  lUp. 

pr«.  2R0;  Mikk  V.  United  Slates,  IE5  U.  S.  99, 

The  rireiiit   court   waa   without   juriBdic-  49  L.  ed.  114,  24  Sup.  Ct.  Rep.  82G)  SUU 

tion.    iKitwilhifnndinft    thn    colorable    aver-  v.   Caster,   45   La.   Aim.   038,    12   So.   740j 

menlH  conliiined  in  tlip  bill   that  tlte  injury  Montesn'<>cu,  Spirit  of  Laws,  p.  174 ;  Cool^, 

Bustainrd  in  conxcqiipnce  of  the  defciidanla'  Principles  of  Cuiist.  I^w,  p.  44;   Osborn  t, 

acts  oxeeeilcd  $2,000,  there  beinjj  no  founda-  finnk  of  I  nited  .Sl:itea,  D  Wheat.  810,  0  L. 

tion  in  fact  in  niipport  of  siirh  averment.  i'd.223-.   Mill,  Cons  id  nrnt  ions  on  Represent- 

Williams  v.  XotUwa.  104  U.  S.  200.  211,  ativo  Government,  p.  320;  13  Law  Qnar- 
28  L.  ml.  710.  720;  Mansfirld,  C.  &  L,  M.  R.  tirly  Review,  p.  3(12;  Dunbar,  (Jo«m- 
Co.  V.  Swan,  111  U.  S.  370,  382,  28  L.  ed.  mei.t  by  Injiinetion;  Charticrs  Hlnck  Coal 
402,  483.  4  Slip.  Ct.  Rep.  510;  Morris  y.  Co.  \.  Mellon.  I.i2  Ta.  280.  IS  L.R.A.  702, 
Gilmer,  120  U.  S.  325.  32  L.  ed.  603.  0  Sup.  34  Am.  St.  Rep.  045,  25  All.  507;  Untci  v. 
Ct.  Rep.  280;  King  Iron  Bridjie  A  Sltff.  Co.  Kini1>nll,  2  D.  Chip.  (Vt.)  77;  State  ex  rcl, 
».  Otoe  County,  120  U.  S.  223,  30  U  ed.  MeCnirery  t.  Alon,  1.-.2  Mo.  400,  47  L.R.A. 
823.  7  Sup.  Ct.  Rep.  652;  Farminnlon  v.  303,  54  S.  W.  404;  nillon.  Ijiw  ft  Jiiris- 
PillBbiiry,  114  U.  S.  144.  29  L,  ed.  110,  6  prndonee  of  Kn-iland  &  America,  p.  230; 
Sup.  Ct,  Rep,  807 ;  Naahiia  &  L.  R.  Corp.  v.  XeH*  York  4  N.  II.  il.  Co.  v.  Interstate  Corn- 
Boston  4  L.  R.  Corp.  130  U.  S.  373.  34  L.  n.erce  {tmimiMion.  200  I".  S.  404.  50  L.  ed. 
ed.  307.  10  .Sup.  Ct.  Uep.  1004;  Anderson  v.  520.  2(1  Sup.  Ct.  Rep.  272;  Swift  &  Co,  t. 
Waft.  138  U.  S.  701.  34  L.  ed.  lOSO,  11  Sup.  Cnited  Statea.  I'JO  U.  S.  375,  398.  401,  49 
Ct.  Rep.  440;  Exeelaior  Wooden  Pipe  Co.  v.  L.  ed.  518,  524,  520.  25  Sup.  Ct.  Rep.  276; 
Pacific  BridRe  Co.  185  U.  S.  287,  48  L.  ed.  Rct^-an  v.  Farmers"  Ijian  &  T.  Co.  154  U.  S. 
913,  22  Sup.  Ct.  Rep.  631 ;  Hank  of  Arapa-  .102, 38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 
hoe  T.  David  Bradley  &  Co.  19  C.  C.  A.  206.  U  Sup.  Ct.  Rep.  1047:  lutcTslate  Commerce 
36  U.  S.  App.  510,  72  Fed.  807.  rommi'sion  v.  rin.inuali.  N.  0.  4  T.  P.  R. 

The  decree  of  injunction  aiiardcd  by  the  Co.  187  V.  R.  400.  42  L.  ed.  2.W.  17  Sup.  Ct 

circuit  court  of  appenls.  bo  far  as  it  relates  Rep.  800;   Sehidwieh  v.  M('l><mnld,  179  Mo. 

to  nontranfiferable  tickcta  that  may  be  here-  IK3.  85  I..R  .\.   1.10.   lOl   Ani.  St.  Rep.  4S2, 

after    issued,   is    in   effect   the   eJereiBe    of  78  S.  W.  1020.  1028;   New  York  C.  ft  H.  R. 

leciplntivp,  ns   distinsuiihed   from   judicial,  R.  Co.  v.Ilcevei.  41  Mioc.  400,85  N.  Y.  Snpp. 

power,  since  it  undertakes  to  pronuilpale  a  ■JS:   I.ylle  x:  (lalvc.ton,  II.  ft  S.  A.  R.  Co. 

nile   applie«l,lc   to   conditions   and    eireum-  'I-'')   10  L-It.-V.lX.S.l   437,  90  S.  W.  396j 

stances  which  have  not  vet  arisen,  and  to  Xn-I'villc  C.  &  St.  L.  R.  Co.  v.  McConnell, 
-2  Fed.  0.-.:  nhiM.Tre  &  R.  Canal  Co.r.Cam- 


prohiliit  Ihc  petilionera  from  denliii; 


len  4  A.  P..  Co.  15  N.  J.  Eq.  13;  Thomas  t 

...  „v^  ly..  ...  '■"'""''''''     ir.isical   Mul.  Protective   Union,   121   N.   Y. 

fore,  v.olat.v,.  of  the  most    ^^  ^  ^  ,,  ^   ,.g   „^  ^   ^  ^^.  Flh.t  v. Hutch: 

ini>i>n   Smoke   Burner  Co.   110   Mo.   492.   10 

243,  33  Am.  St.  Rep.  476,  10  S.  W. 

K04;  World's  C'dnmhian  Kx  prosit  ion  v.  Unit- 

0  C.  C.  A.  58,  18  U.  8.  App.  42, 

r,C  Fed.  654. 


fundnniental    prim-ipk   of   our   «..vcrnnunt. 
Davis   V.   KImira   Snv.   Bank.    101    U.   " 
200,  40   L.  cd.   703.   10  Sup.  Ct.  Rep.  502; 
McCrav  v,  I'nit.'d  States,  l!'.".  V.  S.  (il,  49 

L.  ed.  B7.  2-t  Sup.  Ct.  Rep.  700;  Del  Monte  ', 

Min.  *  Mill.  Co.  V.  Ijitt  Chant-c  Min.  &  Mill.  ' 

Co.  171   U.  S,  08,  43  L.  cd.  77,  18  Sup.  Ct.  Messri.  Joseph  Pn^tlon  ninlr  and  nroda 

Rep.  S!i.-):  Aleliis.m.  T.  &  S.  F.  R.  Co.  v.  Den-  H.  Pnvis  nrpicd  the  enu=e.  nnd,  with  Mr. 

ver  i  N.  O.  R.  Co.  110  U.  S.  082,  28  L.  ed.  Gror;,-e  l).iie;;re.  lilrd  n  brief  for  resjiondent! 

207.  4  Slip.  Ct.  Rep.  IS."!;  Reaj.'an  v.  Farm-  Derendanl-    filed   no    formal    pica   to   tba 

ers'  Lnan  &  T.  Co.  l.)4  U.  S.  400,  38  L.  cd.  juri^dictiim,  !.iil  simply  denied,  in  their  an- 

1024,  4   Intera.  Com.  Rep.  SCO,  14  Sup.  Ct.  M«cr,  the  aierments  of  the  bill  in  respect  to 

Rep.  1047;  l'nrlj''r^hurK  &  O.  River  Transp.  the   amount   of  damajp-s.     Under   such   eir- 

Co.  V.  Pnrker-stjiirs.  107  U.  8.  701,  27  L.  cd.  cunistanccB,  proof  of  damages  was  not  ncccs- 

S88.  2  Sup.  Ct.  Ri-i,  732;  Hunictt  v.  United  lary  to  sustain  the  juriailiction. 

Slatrs.  no  U,  .S.  IGl.  20  L.  ed.  587,  0  Sup.  Bnteher*'  i  D.  Stock-Yarda  Co.  r.  Ix)ul* 

Ct.  Rep,  327;  Gordon  v.  United  Stales,  117  ville  &  N.  R.  Co.  14  C.  C.  A,  290,  31  U.  8. 

V.  .S.  700,  Appx.;  Inlerstate  Conimeree  Com-  App.  2,V2.  07  Fid.  40;  I  Post.  Fed.  Pr.  |  19, 

n'i*f.ion  V.  Rrimson,   1.-.5  I'.  S.  9.  30  L.  ed.  pp.  50,  67;  Pine  v.  New  York.  103  Fe<l.  3.17; 

51.    1.")   Sup.   Ct.   Rep.   IQ;   Pennsylvania   v.  Adniiis  v.  Shirk,   55  C,  C.  A.  2.").   117   Fed. 

Wheelins  k  B.  Bridge  Co.  18  How.  440.  15  fiOl ;   Tllnfl'et  v.   Quine,   05  Fed.   109;   Pcnn- 

L.    ed.    441:     The    Lottawanna     {Rodd    ».  sylvania  Co.   v.   Bar.   1.18   Fed.   203. 

Ilearit)   21  Wall.  ,'576.  22  L.  ed.  602;  Sink-  It   is  enough   lo  'sustain   the  juri"dictron 

ins   l''""'l   Ca'c«i,   00   U.   S,   701,   25   L.  ed.  —the   iuri-'di<-tional    laets  appiarinr;  in  the 
S//f,-  Ctlhoi 
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tliereafter,  satisfactorily  appear  to  the  court 
that  the  suit  does  not  really  and  substan- 
iislly  involve  the  jurisdictional  amount. 

Maffet  y.  Quine,  05  Fed.  201. 

Considering  the  magnitude  of  complain- 
tnt*s  business,  the  admissions  of  the  answer, 
the  uncontradicted  testimony  of  complain- 
ant's witnesses,  the  absence  of  any  evidence 
whatever  on  the  part  of  defendants,  and  the 
wrll-settled  principle  of  law  that  a  suit  can- 
not properly  be  dismissed  as  not  involving 
an  amount  sufficient  to  pive  jurisdiction  un- 
loM  the  facts,  when  made  to  appear  on  tho 
rreord,  create  a  lej^l  certainty  of  that  con- 
eliisinn  (Put  in- Bay  Waterworks,  Light,  ft 
R.  Co.  v.  Ryan,  181  U.  S.  431,  45  L.  ed.  037, 
21  Sup.  Ct.  Rep.  700),  we  submit  that  there 
in  no  merit  in  the  contention  that  the  court 
below  was  without  jurisdiction  because  the 
amount  in  controversy  was  less  than  $2,000. 

In  cases  of  this  character  the  value  of  tho 
business  to  be  protected  determines  the 
amount   involved. 

Texas  &.  P.  R.  Co.  v.  Kutcmnn,  4  C.  C.  A. 
503, 13  b.  S.  App.  09,  54  Fed.  552;  Southern 
Rxp.  Co.  v.  Ensley,  116  Fed.  750;  Board 
of  Trade  v.  Cella  Commission  Co.  (C.  C. 
App.  Stli  C.)  76  C.  C.  A.  28,  145  Fed.  28; 
LoHisville  k  N.  R.  Co,  v.  Smith,  63  C.  C. 
A.  1,  128  Fed.  5;  Riverside  &  A.  R.  Co.  v. 
Riverside,  118  Fed.  743;  Humes  v.  Ft. 
Smith.  03  Fed.  857;  Western  U.  Teleg.  Co. 
r.  Cliarlcston,  56  Fed.  420;  Scott  v.  Donald, 
165  U.  S.  107,  41  L.  ed.  048,  17  Sup.  Ct. 
Rep.  262;  Fost.  Fed.  Pr.  §  16;  Nashville, 
C.  t  St.  L.  R.  Co.  V.  McConnell,  82  Fed.  65; 
Delaware,  L.  &  W.  R.  Co.  v.  Frank,  110  Fed. 
680. 

The  magnitude  of  the  evil  which  complain- 
ant seeks  relief  from  cannot  be  exaggerated. 

Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.  4 
Inters.  Com.  Rep.  300;  Nashville,  C.  &  St. 
L  R.  Co.  V.  McConnell,  supra;  State  v.  Cor- 
bett,  57  Minn.  345,  24  L.R.A.  408,  4  Inters. 
Com.  Rep.  604,  50  N.  VV.  317;  IVnsacola  & 
A.  R.  Co.  V.  SUte,  25  Fla.  310,  3  L.K.A  601, 
2  Inters.  Com.  Rep.  527, 5  So.  833 ;  Saumel- 
ion  V.  State,  116  Tenn.  470,  115  Am.  St. 
Rep.  805,  05  S.  W.  1010. 

The  legislatures  of  many  states  have  ap- 
preciated the  unlawful  and  fraudulent  char- 
acter of  the  ticket  scalpers*  businoss,  and 
statutes  have  been  enacted  making  their 
dealing  in  these  tickets  a  violation  of  the 
criminal  law.  Such  laws  have  been  held 
constitutional  by  the  courts  of  last  resort  on 
the  broad  question  of  the  ri<i:ht  of  the  scalp- 
ers to  buy  and  sell  these  tickets  without  the 
authority  of  the  railroad  company  issuing 
them,  in  all  those  states  in  which  the  ques- 
tion has  been  raised,  with  the  exception  of 
New  York. 

Fry  V.  State,  63  Ind.  552,  30  Am.  Rep. 
238:*Burdick  v.  People,  140  111.  600,  24  L.R. 


A.  152,41  Am.  St  Rep.  320,36  N.  E.  048, 
052;  State  v.  Corbett,  supra;  Jannin  v. 
State,  42  Tex.  Crim.  Rep.  631,  53  L.R.A. 
340,  06  Am.  St.  Rep.  821,  51  S.  W.  1126,  62 
S.  W.  410;  Com.  v.  Keary,  108  Pa.  500,  48 
Atl.  472;  SUte  V.  Bernheim,  10  Mont.  512,* 
40  Pac.  441;  Re  O'Neill,  41  Wash.  174,  3 
L.RwA.(N.S.)  558,  83  Pac.  104;  Samuelson 
V.  State,  supra;  State  v.  Thompson,  47  Or. 
402,  4  L.R.A.(N.S.)  480,  84  Pac.  476;  State 
v.  Manford,  07  Minn.  173,  106  N.  W.  907. 

While  this  is  the  first  case  of  the  kind  to 
reach  a  Federal  appellate  court,  it  is  one 
of  a  large  number  of  cases  in  which  rail- 
road companies  have  obtained  from  various 
circuit  courts  of  the  United  States,  and  from 
state  courts,  injunctive  relief  against  the 
unlawful  interference  with  their  business  by 
so-called  ticket  brokers  or  scalpers. 

Nashville,  C.  &.  St.  L.  R.  Co.  v.  McCon- 
nell, supra;  Delaware,  L.  &  W.  R.  Co.  ▼. 
Frank,  supra;  Kinner  v.  Lake  Shore  &  M. 
S.  R.  Co.  60  Ohio  St.  330,  60  N.  £.  614; 
Pennsylvania  R.  Co.  v.  Beekman,  30  Wash. 
L.  Rep.  715;  Illinois  C.  R.  Co.  v.  Caffrey, 
128  Fed.  770;  Schubach  v.  McDonald,  170 
Mo.  163,  65  L.R.A.  136,  101  Am.  St.  Rep. 
452,  78  S.  W.  1020 ;  Union  P.  R.  Co.  v.  Phil- 
bin  (June  10,  1006) ;  D.  &  R.  G.  R.  Co.  v. 
Groshell  (July  6,  1006);  Pennsylvania  Co. 
V.  Bay,  138  Fed.  203. 

In  all  these  cases  it  was  held  that  facts 
similar  to  those  presented  in  the  present 
record  make  out  a  clear  case  of  equitable 
jurisdiction  on  the  grounds  of  irreparable 
injur}',  inadequacy  of  the  remedy  at  law, 
and  necessity  for  avoiding  a  multiplicity  of 
suits.  They  all  declare  the  correctness  and 
ap]>licability  of  the  following  propositions 
of  law: 

The  contract  evidenced  by  the  nontrans- 
ferable tickets  described  in  complainant's 
bill  is  a  legal  contract  between  the  railroad 
company  and  the  original  purchaser  of  such 
tickets,  and  it  binds  the  parties  thereto  and 
limits  the  benefits  of  the  contract  to  the  use 
of  the  original  purchaser  only.  No  one  oth- 
er than  such  purchaser  can  become  the  bene- 
ficiary of  the  contract,  and  under  its  term^ 
the  railroad  company  is  under  no  obligation 
to  car/3'  as  a  passenger  any  person  present- 
ing such  ticket  unless  such  person  is  in 
fact  the  original  purchaser. 

Mosher  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
127  U.  S.  300,  32  L.  ed.  249,  8  Sup.  Ct. 
Rep.  1324;  Boylan  v.  Hot  Springs  R.  Co. 
132  U.  S.  146,  33  L.  ed.  290,  10  Sup.  Ct.  Rep. 
50;  Drummond  v.  Southern  P.  Co.  7  Utah, 
118,  25  Pac.  733. 

Such  a  ticket  is  not  property  in  the  hands 
of  the  purchaser  in  the  sense  that  it  can 
be  transferred  or  sold  by  him;  and  traffick- 
ing in  such  tickets  is  not,  and  cannot  be 
made,  a  legitimate  business. 
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State  T.  GoTbett,  ST  Hian.  34S,  24  L.RjV 
486,  4  lnt«ra.  Com.  Rep.  694,  59  N.  W 
SIT;  Jftnnin  v.  State,  aupra.;  Burdtek  v 
People,  149  m.  «00,  24  L.TLA.  1S2,  41  Am 
St.  Rep.  329,  30  N.  E.  94B,  902(  Drummonc 
T.  Soirfhem  P.  Co.  supra;  Cody  v.  Centra 
P.  R.  Co.  4  Sawy.  114,  Fed.  Caa.  No.  2.940; 
Bamuelfton  v.  State  and  Fennaylvania  R 
Co.  V.  Beekman,  Bupra;  Nashville,  C.  A,  Hi 
L.  R.  Co.  V.  McCannell,  S2  Fed.  66. 

The  right  of  a  railroad  company  to  sell 
its  passenger  tickets,  and  its  right  to  re 
ceive  money  or  valid  tickets  for  transport* 
tion  of  passengers,  and  its  right  to  mak< 
reasonahle  charges  and  reflations  for  tht 
transportation  of  passengers,  are  rights  ol 
property,  and,  as  such,  are  entitled  to  th< 
protection  of  the  law. 

Lake  Shore  &,  M.  S.  R.  Co.  v.  Smith.  173 
V.  S.  684,  43  L.  ed.  658,  19  Sup.  Ct.  Rep 
S6S;  Smyth  v.  Amea,  169  U.  B.  466,  42  L 
ed.  819,  16  Sup.  Ct.  Rep.  418. 

The  business  of  a  person  or  corporation 
is  property  which  is  entitled,  under  the  law, 
to  protection  from  unlawful  interference, 
and  such  interference  may  be  prevented  by 
injunction. 

National  Teleg.  News  Co.  v.  Western  U. 
Teleg.  Co.  60  L.B.A.  806, 56  CO.  A.  106,  119 
Fed.  294;  Hopkins  v.  Oxley  Stave  Co.  28 
C.  C.  A.  99.  49  U.  S.  App.  T09,  83  Fed.  912; 
Hamilton  Brown  Shoe  Co.  v.  Sajccy,  131  Mo. 
212,  62  Am.  St.  Rep.  622,  32  S.  W.  1106; 
Placcus  V.  Smith,  199  Pa.  128,  54  L.R-A. 
«40,  86  Am.  St.  Rep.  779,  46  Atl.  694; 
Springhead  Spinning  Co.  v.  Riley,  L.  R.  6 
Eq.  661;  Sherry  v.  Perkins,  147  Mass,  212, 
9  Am.  St.  Rep.  689,  17  N.  E.  307:  Naah- 
ville,  C.  t  St.  L.  R.  Co.  v,  McConnell,  82 
Fed.  60. 

By  the  scalping  of  its  nontran«fpnibte 
tickets,  the  railroad  company  sustains  a 
direct  pecuniary  injury. 

There  is  no  process  of  reasoning,  however 
strained,  which  can,  even  as  a  matter  of 
form,  conceal  this  practical  fact,  that  the 
company  is  deliberately  cheated  out  of  the 
re^ilar  Fare  of  every  mile  of  its  line  over 
which  travel  is  made  under  color  of  one  of 
these  void  papers. 

Angle  V.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
151  U.  8.  1,  13,  38  L.  cd.  56,  82,  14  Sup. 
Ct.  Rep.  240;  Flaccus  v.  Smith,  supra: 
Raymond  v.  Yarrington,  90  Tei.  443,  62 
L.R.A.  982,  07  Ara.  St.  Rep.  914,  72  B.  W. 
660,  73  S.  W.  80Q;  Seelig  v.  Dumas,  48  La. 
Ann.  1494,  21  So.  91;  Illinois  C.  R.  Co.  v. 
CafTrey.  128  Fed.  773;  Exchange  Teleg.  Co. 
r.  Central  News  [1897]  2  Ch.  48,  76  L.  T. 
N.  S.  591 ;  Nashville,  C.  ft  St.  L.  R.  Co.  v. 
McC<Hinel],  62  Fed.  66. 

In  addition  to  the  direct  pecuniary  loss 
inflicted,  the  carrier's  busineM  is  seriously 
»90 


interfered  with  by  the  scalping  of  ita  non* 
transferable  tickets. 

One  who  maliciously  interferes  in  a  eon- 
tract  between  two  parties,  and  induces  one 
of  them  to  break  that  contract,  to  the  in- 
jury of  the  other,  conrniits  an  actionable 
wrong.  If  the  wrong  is  recurrent,  inflictin:; 
irreparable  injury,  and  the  remedy  at  law 
is  inadequate,  a  court  al  equity  will  afford 
appropriate  relief. 

Sperry  ft  H.  Co.  v.  Brady,  134  Fed.  891; 
Exchange  Teleg.  Co.  v.  Howard,  22  Times 
L.  R.  375;  American  Law  Book  Co.  v.  Ed- 
ward Thompson  Co.  41  Misc.  398,  64  N. 
Y.  Supp.  226;  Fleckenstein  Bros.  Co.  v. 
Fleckenstein,  66  N.  J.  Eq.  262,  S7  Atl. 
1025;  Sperry  ft  H.  Co.  v.  Meehaniet'  Cloth- 
ini;  Co.  128  Fed.  800,  1016;  Sperty  ft  H. 
Co.  V.  Temple,  137  Fed.  992 ;  National  Teleg. 
News  Co.  v.  Western  U.  Teleg.  Co.  60  L.R.A. 
805.  56  C.  C.  A.  IDB,  119  Fed.  294;  Garat 
V.  Charles.  167  Mass.  144,  72  N.  B.  839; 
Board  of  Trade  v.  Christie  Grain  ft  Stock 
Co.  108  U.  8.  236,  49  L.  ed.  1031,  26  Sup. 
Ct.  Rep.  637;  Board  of  Trade  v.  Cella  Com- 
mission Co.  76  C.  C.  A.  28,  146  Fed.  26; 
Board  of  Trade  v.  McDearmott  Commission 
Co.  143  Fed.  188;  Knudsen  v.  Benn,  123  Fed. 
336;  Martin  v.  McFall.  65  N.  .1.  Eq.  91,  S& 
Atl.  485;  Wells  ft  R.  Co.  v.  Abraham,  146 
Fed.  190. 

The  railroad  company  is  manifestly  with- 
>ut  any  adequate  remedy  at  law  for  the 
violation  of  its  ticket  contracts  and  the  in- 
terference with  its  buHiness  complained  of, 
10  that,  for  the  damages  and  injury  sus- 
tained, if  there  in  no  remedy  in  e^^uity, 
;here  is  none  whatever  in  any  just  sense. 
To  bring  a  sepurntc  suit  for  damages  in  the 
mse  of  each  ticket  sold  would  involve  a  mul- 
titude of  suits,  excessively  burdensome  and 
expensive,  and  not  likely  to  afford  any  sub- 
ttantial  result  to  the  carrier.  It  is  a  case 
if  frequently  recurring  wrontr,  calling  for 
njunclive  relief. 

A  bill  tiled  by  a  railway  company  makinit 
19  party  defendants  all  the  "scalpers"  en- 
;aged  in  the  scalping  business  at  a  particn- 
ar  place  is  not  multifarious. 

Smith  v-  Bivens,  68  Fed.  362;  Barcus  v. 
Sates,  32  C.  C.  A.  337,  81  U-  8.  App.  696. 
19  Fed-  783;  Hale  v.  Alliison,  188  U.  8.  7S, 
17  L.  ed.  390,  23  Sup.  Ct.  Rep.  244 ;  Wyman 
■.  Bowman,  62  C.  C.  A.  189,  127  Fed.  267; 
Pennsylvania  Co.  v.  Bay,  150  Fed.  T70;  t 
^om.  Eq.  Jur.  p.  834;  I  High,  lui.  4th  ed. 
>.  621e. 

The  original  and  primary  office  of  a  writ 
>f  injunction  is  to  prevent  a  wrong  or  in- 
ury  from  being  done. 

16  Am.  ft  Bng.  Enc.  Law,  2d  ed.  p.  342; 
ligh,  Inj-  4th  ed.  p.  912. 

In  the  case  of  a  trespass  or  any  wrongful 
nterference     with     a     legitimate    businesa. 
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where  the  acts  complained  of  were  of  a  con- 
tinuing nature,  whose  constant  recurrent* 
rendered  the  remedy  at  law  inadequate,  un- 
less by  a  multiplicity  of  suits,  courts  of  equi- 
ty have  always  panted  injunctive  relief. 

Donovan  v.  Pennsylvania  Co.  190  U.  S. 
279,  60  L.  ed.  192,  26  Sup.  Ct.  Rep.  91 ;  El- 
lis V.  Blue  Mountain  Forest  Asso.  69  N.  U. 
385,  42  L.R.A.  570,  41  Atl.  856;  Kellogg  v. 
King,  114  Cal.  378,  55  Am.  St.  Rep.  74,  40 
Pac.  166;  Blondell  v.  Consolidated  Gas.  Co. 
89  Md.  V32,  46  L.R.A.  187,  43  Atl.  817; 
Knieger  ▼.  Wisconsin  Teleph.  Co.  106  Wis. 
96,  60  L.R.A.  298,  81  N.  W.  1041;  Wheelock 
T.  Noonan,  108  N.  Y.  179,  2  Am.  St.  Rep. 
405,  15  N.  E.  67;  Scott  v.  Donald,  165  U.  S. 
107,  41  L.  ed.  648,  17  Sup.  Ct.  Rep.  262; 
Illinois  C.  R.  Co.  v.  CafTrey,  128  Fed.  773; 
Pennsylvania  Co.  v.  Bay,  138  Fed.  203;  Hop- 
kins  ▼.  Oxley  Stave  Co.  28  C.  C.  A.  99,  49 
U.  S.  App.  709,  83  Fed.  919;  Sherry  v.  Per- 
kins, 147  Mass.  212,  9  Am.  St.  Rep*  689,  17 
N.  E.  307 ;  Kinner  v.  Lake  Shore  &  M.  S.  R. 
Co.  69  Ohio  St.  339,  69  N.  E.  614;  Schubach 
?.  McDonald,  179  Mo.  163,  65  L.R.A.  136, 
101  Am.  St.  Rep.  452,  78  S.  W.  1020;  Na- 
tional Teleg.  News  Co.  v.  Western  U.  Telog. 
Co.  supra;  Re  Debs,  158  U.  S.  564,  39  L.  ed. 
1092,  16  Sup.  Ct.  Rep.  900. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  points  urged  at  bar  on  behalf  of  the 
petitioners  as  establishing  that  the  decrees 
below  should  be  reversed  and  the  bill  of 
complaint  dismissed,  and,  in  any  event,  the 
Injunction  be  modified  and  restricted,  are 
the  following: 

"1.  The  bill  of  complaint  does  not  state 
a  cause  of  action^  either  at  law  or  in  equity, 
against  any  of  the  defendants,  even  though 
the  tickets  in  which  they  dealt  are  in  form 
nontransferable,  when  the  original  pur- 
chasers disposed  of  them  in  breach  of  their 
contract  with  the  complainant. 

"2.  The  complainant  has  shown  no  suffi- 
cient ground  for  equitable  intervention, 
since,  assuming,  but  not  admitting,  that  the 
acts  charged  against  the  defendants  are 
wrongful,  tortious,  or  even  fraudulent,  it 
has  a  plain,  adequate,  and  complete  remedy 
tt  law  to  redress  such  wrongs. 
[110]  •"3.  There  was  an  improper  joinder  of  de- 
fendants and  of  independent  causes  of  ac- 
tion. The  bill  is  multifarious  and  the  case 
does  not  fall  within  the  rule  concerning  the 
a?oidance  of  a  multiplicity  of  suits. 

"4.  The  circuit  court  was  without  juris- 
diction, notwithstanding  the  colorable  aver- 
ments contained  in  the  bill  that  the  injury 
rastained  in  consequence  of  the  defendants' 
act  exceeded  $2,000,  there  being  no  founda-  I 
tion  in  fact  in  support  of  such  averment. 
Ii.  ed. 


''5.  The  decree  of  injunction  awarded  by 
the  circuit  court  of  appeals,  so  far  as  it  re- 
lates to  nontransferable  tickets  that  may 
be  hereafter  issued,  is  in  effect  the  exercise 
of  legislative,  as  distinct  from  judicial, 
power,  since  it  undertakes  to  promulgate 
a  rule  applicable  to  conditions  and  circum- 
stances which  have  not  yet  arisen,  and  to 
prohibit  the  petitioners  from  dealing  in 
tickets  not  in  esse^  and  not  even  in  con- 
templation, and  is,  therefore,  violative  of 
the  most  fundamental  principle  of  our  go?- 
ernment." 

Stated  in  logical  sequence  and  reduced  to 
thoir  essence,  those  propositions  assert: 

First,  want  of  jurisdiction  from  the  In- 
sufficiency of  the  amount  involved,  want  of 
power  in  a  court  of  equity  to  grant  relief 
because,  on  the  face  of  the  bill,  relief  at 
law  was  adequate,  and  because  equitable  re- 
lief was  improper  on  account  of  misjoinder 
of  parties  and  causes  of  action. 

Second,  because  the  case  as  made  did  not 
entitle  to  relief,  since  it  did  not  show  the 
commission  of  any  legal  wrong  by  the  de- 
fendants. 

Third,  because,  conceding  the  right  to  re- 
lief, the  remedy  by  injunction  which  the 
court  accorded  was  so  broad  as,  in  effect, 
to  amount  to  the  exertion  of  legislative, 
as  distinct  from  judicial,  power,  and  hence 
was  equivalent  to  the  denial  of  due  process 
of  law. 

As,  for  reasons  hereafter  to  be  stated,  we 
think  the  contentions  embodied  in  the  first 
proposition  as  to  want  of  jurisdiction,  etc., 
are  without  merit,  we  come  at  once  to 
the  fundamental  'question  involved  in  the[221] 
second  proposition;  that  is,  the  absence  of 
averment  or  proof  as  to  the  commission  of 
a  legal  wrong  by  the  defendants. 

That  the  complainant  had  the  lawful 
right  to  sell  nontransferable  tickets  of  the 
character  alleged  in  the  bill  at  reduced 
rates  we  think  is  not  open  to  controversy, 
and  that  the  condition  of  nontransferability 
and  forfeiture  embodied  in  such  tickets  was 
not  only  binding  upon  the  original  pur- 
chaser, but  upon  anyone  who  acquired  such 
a  ticket  and  attempted  to  use  the  same  in 
violation  of  its  terms,  is  also  settled.  Mosher 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  127  U.  S. 
390,  32  L.  ed.  249,  8  Sup.  Ct.  Rep.  1324. 
See  also  Boylan  v.  Hot  Springs  R.  Co.  132 
U.  S.  146,  33  L.  ed.  290,  10  Sup.  Ct.  Rep. 
50. 

True,  these  cases  were  decided  before  the 
passage  of  the  act  to  regulate  commerce,  but 
the  power  of  carriers  engaged  in  interstate 
commerce  to  issue  nontransferable  reduced- 
rate  excursion  tickets  was  expressly  recog- 
nized by  that  act,  and  the  operation  and 
binding  effect  of  the  nontransferable  clause 
in  such  tickets  upon  nU  l\i\i^  ^x«oiv&  «j^ 
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quiring  the  same  and  attempt! n<r  to  use 
them,  and  the  duty  of  the  carrier  in  such 
ease  to  use  due  diligence  to  enforce  a  for- 
feiture, results  from  the  context  of  the  act. 
Thus,  by  §  22,  it  was  provided  "that  noth- 
ing in  this  act  shall  apply  to  .  .  .  the 
issuance  of  mileage,  excursion,  or  commu- 
tation passenger  tickets."  [24  Stat,  at  Ti. 
887,  chap.  104,  U.  S.  Comp.  Stat.  1001,  p. 
3170.]  And  it  is  to  be  observed  that,  de- 
spite the  frequent  changes  in  the  act,  in- 
cluding the  comprehensive  amendments  em- 
bodied in  the  act  of  June  20,  1000  (34 
Stat,  at  L.  584,  chap.  3501,  U.  S.  Comp. 
Stat.  Supp.  1007,  p.  802),  the  provision  in 
question  remains  in  force,  although  the 
Interstate  Commerce  Commission,  charged 
with  the  administrative  enforcement  of  the 
act,  has  directed  the  attention  of  Congress 
to  the  importance  of  defining  the  scope  of 
such  tickets  in  view  of  tlie  abuses  which 
might  arise  from  tlie  exercise  of  tlie  riioflit 
to  issue  them.  (2  Inters.  Com.  Rep.  340.) 
And,  when  the  restrictions  embodied  in  the 
act  concerning  equality  of  rates  and  tlie 
prohibitions  against  preferences  are  liorne 
in  mind,  the  conclusion  cannot  be  escaped 
that  the  right  to  issue  tickets  of  the  class 
refciTcd  to  carried  with  it  the  duty  on  the 
[222]*carrier  of  exercising  due  diligence  to  pre- 
vent the  use  of  such  tickets  by  other  than 
the  original  purchasers,  and  therefore 
caused  the  nontransferable  clause  to  be 
operative  and  elective  against  anyone  who 
wrongfully  might  attempt  to  use  such  tick- 
ets. Any  other  view  would  cause  the  act 
to  destroy  itself;  since  it  would  necessarily 
imply  that  the  recognition  of  the  power  to 
issue  reduced-rate  excursion  tickets  con- 
veyed with  it  the  right  to  disregard  the 
prohibitions  against  preferences  which  it 
was  one  of  the  great  purposes  of  the  act  to 
render  efficacious.  This  must  follow,  since, 
if  the  return  portion  of  the  round- trip  tick- 
et be  used  by  one  not  entitled  to  the  ticket, 
and  who  otherwise  would  have  had  to  pay 
the  full  one-way  fare,  the  person  so  suc- 
cessfully traveling  on  the  ticket  would  not 
only  defraud  the  carrier,  but  effectually 
enjoy  a  preference  over  similar  one-way 
travelers  who  had  paid  their  full  fare,  and 
who  were  unwilling  to  be  participants  in  a 
fraud  upon  the  railroad  company. 

Any  third  person  acquiring  a  nontrans- 
ferable reduced- rate  railroad  ticket  from 
the  original  purchaser,  being  therefore 
bound  by  the  clause  forbidding  transfer, 
and  the  ticket  in  the  hands  of  all  such  per- 
sons l)eing  subject  to  forfeiture  on  an  at- 
tempt being  made  to  use  the  same  for  pas- 
sage, it  may  well  be  questioned  whether  the 
purchaser  of  such  ticket  acquired  anything 
more  than  a  limited  and  qualified  owner- 
ship thereof,  und  whether  the  carrier  did 
no/,   for  the  purpose  of  enforcing  the  for- 


feiture,  retain  a  su1>ordinate  interesl  in 
tlie  ticket,  amounting  to  a  right  of  property 
therein,  which  a  court  of  equity  would  pro- 
tect Board  of  Trade  v.  Christie  Grain  k 
Stock  Co.  108  U.  S.  236,  40  L.  ed.  1031,  25 
Sup.  Ct.  Rep.  037,  and  authorities  there 
cited.  See  also  Sperrv  A  II.  Co.  v.  Mechanics* 
Clothing  Co.  128  Fed.  800.  We  pass  this 
question,  however,  because  the  want  of 
merit  in  the  contention  that  the  ease  as 
made  did  not  disclose  the  commission  of  a 
legal  wrong  conclusively  results  from  a 
previous  decision  of  this  court.  The  case 
is  Angle  v.  Chicago,  St.  P.  M.  h.  O.  R.  Co. 
151  U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep. 
240,  where  it  was  held  that  an  actionable 
wrong  is  committed  by  one  "who  malicious- 
ly 'interferes  in  a  contract  between  two[2S 
parties  and  induces  one  of  them  to  break 
that  contract  to  the  injury  of  the  other." 
Tliat  this  principle  embraces  a  case  like  the 
present,  that  is.  the  carrying  on  of  the  busi* 
ness  of  purchasing  and  selling  nontrans- 
ferable reduced-rnte  railroad  tickets  for 
profit,  to  the  injury  of  the  railroad  com- 
]mny  issuing  such  tick<*tH,  is.  we  think, 
clear.  It  is  not  necessary  that  the  in- 
greilioiit  of  actual  malice,  in  the  sense  of 
personal  ill  will,  should  exist  to  bring  this 
controversy  within  the  doctrine  of  the  Angle 
Case.  The  wanton  disregard  of  the  rights 
of  a  carrier,  causing  injury  to  it,  which  the 
I)usii)ess  of  purchasing  antl  selling  nontrans- 
ferable reduced-rate  tickets  of  necessity  in- 
volved, constitute  legal  malice  within  the 
doctrine  of  the  Angle  Case.  We  deem  it 
unnecessary  to  restate  the  grounds  upon 
which  the  ruling  in  the  Angle  Case  was 
rested,  or  to  trace  the  evolution  of  the  prin- 
ciple in  that  case  announced,  because  of  the 
consideration  given  to  the  subject  in  the 
Angle  Case  and  the  full  reference  to  the 
authorities  which  was  made  in  the  opinion 
in  that  case. 

Certain  is  it  that  the  doctrine  of  the 
Angle  Case  has  been  frc(juently  applied  in 
cases  which  involved  the  identical  question 
here  at  issue, — that  is,  whether  a  legal 
wrong  was  committed  by  the  dealing  in  non- 
transferable reduced-rate  railroad  excursion 
tickets.  Pennsylvania  R.  Co.  v.  Beekman, 
30  Wash.  L.  Rep.  715;  Illinois  C.  R.  Co. 
v.  CaflTrey,  128  Fed.  770;  Delaware,  L.  ft  W. 
R.  Co.  V.  Frank,  110  Fed.  080;  Nashville, 
C.  k  St.  L.  R.  Co.  V.  :McConnell,  82  Fed.  05. 

Indeed,  it  is  shown  by  decisions  of  vari- 
ous state  courts  of  last  resort  that  the 
wrong  occasioned  by  the  dealing  in  non- 
transferable reduced-rate  railroad  tickets 
has  been  deemed  to  he  so  serious  as  to  call 
for  express  legislative  prohibition  correct- 
ing the  evil.  Kinner  v.  I^ke  Shore  k  M. 
S.  K.  Co.  60  Ohio  St.  :W0,  00  N.  K.  614; 
Schu^ach  v.  McDonald,  170  Mo.  10.3.  65  U 
R.A.  1:M».  101  Am.  St.  Rep.  452,  78  S.  W. 
1020,  and  cases  cited;  Samuelson  v.  State, 
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lirl  Tenn.  470,  116  Am.  St.  Rtp.  805,  96  S. 
Vi'.  lOld.  In  the  case  Isnt  referred  to,  where 
the  Mlbjert  ll  elaborately  xeviewed.  the  lu- 
preme  court  of  Tenneesee,  In  holding  that 
iltllthe  'prohibitive  statute  was  nut  unconatitu- 
tionat  u  forbidding  a  lawful  buBinesi,  anil 
in  aflinning  a  criminal  conviction  for  vio- 
lating the  atatnte,  observed: 

"Tliat  the  sale  ai  well  as  the  purchais  of 
■ontranaferable  pacaage  ticiceta  It  a  fraud 
upon  the  carrier  and  the  public,  the  ten- 
drnej  of  which  ia  the  demoralization  oF 
rates,  has  tieen  settled  by  the  general  con 
cenxua  of  opinion  among  tlic  cmtrtx." 

Concluding,  as  we  do,  tliat  the  comtnls- 
liou  of  a  lej^l  wrong  by  the  defendants  wa: 
diselosed  b;  the  case  as  made,  we  are 
brouglit  to  cruinidcr  the  several  ccnitcnlinni 
toneeniing  the  jurisdiction  of  the  court  and 
its  ri-ht  to  afford  rclirf.  The  bill  con- 
tained an  express  averment  that  the  amount 
involved  in  the  controversy  exceeded,  ex- 
clusive of  Interest  attd  costs,  the  sum  of 
$5,000  as  to  each  defendant.  The  defend- 
tnln  not  having  formally  pleaded  to  the 
jiirii'dietion,  it  was  not  incumbent  npini  flip 
mniplainant  to  offer  proof  in  support  of  the 
avertitcnt.  Neve rt lie lesn,  the  compUinnnt 
inlroduoed  testimony  lending  to  show  that, 
on  llic  New  Orleans  division  of  its  road, 
a  1o<H  of  from  fifteen  to  eifrliteen  thoiixitnd 
dollars  a  year  was  Hits(niii''d  through  the 
practice  by  dealers  of  wroii|-rully  purclia*- 
iih;;  and  selling  nnnlrniisferalde  tickets. 
That  hundreds  of  the  tickets  nnnunlly  is- 
■ileil  fcr  the  ^lardi  Cras  festival>>  in  Xpw 
Orleans  were  wrongfully  bought  and  oold) 
lliat  other  nontransferable  reduced-rate 
tirknts    were,    in    a    like   mnniiir.    illesally 


the  value  of  the  business  to  be  protected 
and  the  rights  of  property  which  the  com- 
plainant sought  to  have  recognized  and  en- 
forced. Hunt  V.  New  Vork  Cotton  Es- 
change,  205  U.  S.  322,  330,  61  L.  ed.  821, 
S2(I.  27  Sup.  Ct.  Rep.  529. 

The  contention  that,  though  it  be  ad- 
mitted, for  the  sake  of  the  argument,  that 
the  acts  charged  against  the  defendant 
"were  wrongful,  tortious,  or  even  fraudu- 
Irnt."  there  was  no  right  to  resort  to  equity, 
because  there  was  a  complete  and  adequate 
remedy  at  law  to  redretss  the  threatened 
wrongs  when  committed,  ia,  we  think,  also 
devoid  of  merit.  From  the  nature  and 
character  of  the  nontransferable  tickets,  the 
number  of  people  to  whom  they  were  issued, 
the  dealings  o(  the  defendants  therein  and 
their  avowed  purpose  to  continue  such 
dealings  in  the  future,  the  risk  to  result 
from  mi'.lakCB  in  enforcing  the  forfeiture 
provision,  and  the  multiplicity  of  suits  nec- 
essarily to  be  engendered  if  redress  was 
sought  at  law. — all  establish  the  inudeijuaey 
of  a  legal  remedy  and  the  necessity  (or  the 
intervention  of  equity.  Indeed,  the  want 
of  foundation  for  the  contention  to  the  con- 
trary is  shown  by  the  opinions  in  the  cases 
which  we  have  previously  cited  in  consider- 
ing wliefher  a  Ic^al  wrong  resulted  from 
acts  of  the  character  complained  of,  since, 
in  those  cases,  it  was  expressly  held  that 
the  cnniiequcncrB  of  tlie  legal  wron<;  flowing 
from  llic  dealing  in  nontransferable  tickets 


iirod  < 


implainant  to  redress  in  a  court  of 


fi-'ked  i' 


of  the 


pnration,  and  that  the  defenihints  wpre  the 
persons  principally  engaged  in  conducting 
tuch  wrongful  dealing'-*.  Hut.  evpu  if  this 
proof  be  put  out  of  view,  «c  Ihiok  Ihe  eon- 
li'Ulion  lliut  a.  ciinslili-nitioii  of  the  whole 
bill  estal'lislicii  that  the  jurisdictional 
.   allegcl  


breause  the 


*ilhoi 


We   SB)    this 


.'  bill  a 


:.  the 


ocntaiona  for  their  issue,  the  magnitude  of 
the  wrongful  denliiigs  in  the  nontrnnsFer- 
sMe  tickets  by  tlip  defcndanls,  the  cost  and 
the  risk  incurred  by  the  i^teps  necei^sary  to 
prpvcnt  their  wrongful  use,  the  Injurious 
fBtvl  upon  the  revenue  of  the  coniplain- 
|lll]ant,  the  'operation  of  the  illegal  dealing 
in  such  tickets  upcm  the  right  of  the  com- 
pluinant  to  issue  tliem  in  the  future,  coupled 
with  the  admissions  of  the  answer,  sustain 
the  express  averment  as  to  the  requisite 
jurisdictional  amount.  Besides,  the  sub 
■taiitial  character  of  tlie  jurisdictloual  aver- 
Mnt  in  the  bill  is  to  be  tested,  not  by  the 
nere  immediate  pecuniary  damage  result- 
iai  frcn  the  acta  eomphtaetl  ot,  but  bf 
MIj.  ed. 


There  Is  au  opinion  of  the  supreme  court 
ot  New  York  (not  the  court  of  ln->t  resort) 
u-tiich  U'oithI  M'em  to  express  contrary  viewi 
[New  Vork  ('.  k  11.  H.  K.  t.o.  v.  lieeves, 
41   Misc.  4™,  85  N.  V.  Kui>p.  i!«),  but  the 

is  incouHuslve. 

■The  proposition  that  (he  bill  wa<<  multi-(a2« 
farious  liecnuae  of  the  misjoinder  of  parties 
and  cau'-es  of  action  was  not  assigned  as 
error  in  the  circuit  court  of  ap|>eals,  and, 
Uu'rcfoi-e.  might  well  be  held  not  to  be  open. 
Itul.  |ias>ing  that  view,  we  hold  the  iilijec- 
tion  to  be  untenable.  Tlie  acts  complained 
of  as  to  each  defendant  were  of  a  like  char- 
acter, their  o[>eralion  and  elTect  upon  llie 
rights  of  the  complainant  were  identical, 
the  relief  sought  against  each  defendant 
was  the  same,  and  the  defenses  which  might 
be  Interposed  were  common  to  each  defend- 
ant and  involved  like  legal  questions.  Un- 
der these  conditions  the  case  b  brought 
within  the  principle  laid  down  In  Hale  t. 
Allinson,  188  U.  S.  51.  77,  47  L.  ed.  360, 
X)->.  23  Sup.  Ct.  Rep.  244. 

As  we  have  slated,  the  circuit  court 
granted  a  preliminary  iniuuctwn,  >[e%Ua.nv- 
ing  tlH  defendants  fioux  \\\eg3.\\^    &i:«L\\n% 
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in  tickets  issued  on  account  of  the  United 
Coiifoderate  Veterans'  Reunion,  and,  before 
final  hearing,  granted  a  second  injunction, 
restraining  such  dealing  in  like  tickets  is- 
sued for  the  approaching  Mardi  Gras  fes- 
tival.   By  the  final  decree  these  injunctions 
were    perpetuated,   the   court   declining   to 
grant  the   relief  sought  by   the   complain- 
ant in   relation  to  nontransferable  tickets 
to  be  issued  for  the  future,  without  pileju- 
dice,  however,  to  the  right  of  the  complain- 
ant to  seek  relief  by  independent  proceed- 
ings on  each  occasion  when  it  might  issue 
such   nontransferable   tickets.     The   circuit 
court  of  appeals  decided  that  error  had  been 
committed  in  refusing  to  grant  an  injunc- 
tion   against    dealing    in    nontransferable 
tickets  to  be  issued  in  the  future,  and  di- 
rected that  the  decree  below  be  enlarged  in 
that    particular.     It   Is   insisted   that    the 
circuit  court  of  appeals  erred  in  awarding 
an  injunction  as  to  dealings  "in  nontrans- 
ferable tickets  that  may  be  hereafter  issued 
.     .     .     since  it  thereby  undertook  to  pro- 
mulgate"  a   rule   applicable  to   conditions 
and    circumstances    which    have    not    yet 
arisen,    and    to    prohibit    "the    petitioners 
from  dealing  in  tickets  not  tn  ease    .    .    . 
and  is,  therefore,  violative  of  the  most  fun- 
damental   principles    of    our    government." 
But  when  the  broad  nature  of  this  proposi- 
tion is  considered,  it  but  denies  that  there 
[227]i8  power  in  *a  court  of  equity  in  any  case 
to  afford  effective  relief  by  injunction.    Cer- 
tain is  it  that  every  injunction,  in  the  na- 
ture  of   things,    contemplates   the   enforce- 
ment, as  against  the  party  enjoined,  of  a 
rule  of  conduct  for  the  future  as  to  the 
wrong    to    which    the    injunction    relates. 
Take  the  case  of  trespasses  upon  land  where 
the   elements    entitling    to    equitable    relief 
exist.     See  Slater  v.  Gunn,  170  Mass.  500, 
41   L.R.A.   268,  40   N.   E.    1017,   and  cases 
cited.     It  may  not  be  doubted  that  the  au- 
thority of  a  court  would  extend,  not  only 
to  restraining  a  particular  imminent  tres- 
pass, but  also  to  prohibiting  like  acts  for 
all  future  time.    The  power  exerted  by  the 
court  below  which  is  complained  of  was  in 
no  wise  different.    The  bill  averred  the  cus- 
tom  of  the  complainant  at   frequently  oc- 
curring periods  to  issue  reduced-rate,  non- 
transferable tickets   for   fairs,  conventions, 
etc.,  charged  a  course  of  illegal  dealing  in 
such  nontransferable  tickets  by  the  defend- 
ants, and  sought  to  protect  its  right  to  is- 
sue   such    tickets   by    preventing   unlawful 
dealings  in  them.    The  defendants  in  effect 
not  only  admitted  the  unlawful   course  of 
dealing  as   to  particular  tickets   then  out- 
standing,  but   expressly  avowed   that   they 
j>os8essed  the  right,  and  that  it  was  their 
Intention  to  cArry  on  the  business  as  to  all 
future  issues  of  m  shnihw  ebMrmcUr  of  tick- 


I  ets.  The  action  of  the  circuit  court  of  ap* 
peals,  therefore,  in  causing  the  injiinetioB 
to  apply  not  only  to  the  illegal  dealinga 
as  to  the  then  outstanding  tickets,  but  to 
like  dealings  as  to  similar  tickets  which 
might  be  issued  in  the  future,  was  but  tho 
exertion  by  the  court  of  its  power  to  re- 
strain the  continued  commission  against 
the  rights  of  the  complainant  in  the  future 
of  a  definite  character  of  acts  adjudged  to 
be  wrongful.  Indeed,  in  view  of  the  state 
of  the  record,  the  inadequacy  of  the  relief 
afforded  by  the  decree  as  entered  in  the 
circuit  court  is,  we  think,  manifest  on  its 
face.  The  necessary  predicate  of  the  de- 
cree was  the  illegal  nature  of  the  dealings 
by  the  defendants  in  the  outstanding  tick- 
ets, and  the  fact  that  such  dealings,  if  al- 
lowed, would  seriously  impair  the  right  of 
the  complainant  in  the  future  to  issue  the 
tickets.  Doubtless,  for  this  reason  the  de- 
cree was  made  without  'prejudice  to  the[2S 
right  of  the  complainant  to  apply  for  relief 
as  to  future  issues  of  tickets  by  independ- 
ent proceedings  whenever,  on  other  occa- 
sions, it  was  determined  to  issue  nontrans- 
ferable tickets.  But  this  was  to  deny  ade- 
quate relief,  since  it  subjected  the  complain- 
ant to  the  necessity,  as  a  preliminary  to 
the  exercise  of  the  right  to  issue  tickets,  to 
begin  a  new  suit  with  the  object  of  re- 
straining tlie  defendants  from  the  commis- 
sion in  the  future  of  acts  identical  with 
those  which  the  court  had  already  adjudged 
to  be  wrongful  and  violative  of  the  rights 
of  the  complainant. 

In  Scott  V.  Donald,  166  U.  8.  107,  41  L. 
cd.  648,  17  Sup.  Ct.  Rep.  262,  on  holding 
a  particular  seizure  of  liquor  under  the 
South  Carolina  dispensary  law  to  be  invalid, 
an  injunction  was  sustained,  not  only  ad- 
dressed to  the  seizure  in  controversy,  but 
which  also  operated  to  restrain  like  seizures 
of  liquors  in  the  future,  and  the  exertion 
of  the  same  character  of  power  by  a  court 
of  equity  was  upheld  in  the  cases  of  Dono- 
van V.  Pennsylvania  Co.  109  U.  8.  270,  60 
L.  ed.  102,  26  Sup.  Ct.  Rep.  01,  and  Swift 
&  Co.  V.  Ignited  SUtes,  106  U.  8.  376,  49 
L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

Nor  is  there  merit  in  the  contention  that 
the  decision  in  New  York,  N.  H.  &  H.  R. 
Co.  V.  Interstate  Commerce  Commission,  200 
U.  S.  404,  40  L.  ed.  526,  26  Sup.  Ct.  Rep. 
272,  supports  the  view  here  relied  upon  as 
to  the  limited  authority  of  a  court  of  equity 
to  enjoin  the  continuiid  commission  of  the 
same  character  of  acts  as  those  adjudged 
to  be  wrongful.  On  the  contrary,  the  ruling 
in  that  case  directly  refutes  the  claim  based 
on  it.  There  certain  acts  of  the  carrier 
were  held  to  have  violated  the  act  to  regu- 
late commerce.  The  contention  of  the  gOT- 
emment  was  that,  because  wrongful  acts  oi 
a  partieuiar  c^banuetex  bad  been  committed, 

\^1  \^.  V 
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tberefore  an  injunction  should  be  awarded  by  which  the  negotiation  was  commenced, 

tgainst  any  and  all  violations  in  the  future  where   the    context   and    subsequent   corre- 

of  the  act  to  regulate  commerce.     Whilst  apondence   showed   that   tliese    words    were 

this  broad  request  was  denied,  it  was  caw-  i*''*^^"   implying   that,   inasmuch   as   the 

fuUy   pointed  out  that  the  power  existed  freight  to  Alamla  was  to  be  included  in  the 

.'.Vi.i.«i.                 :-4#i'i     -*-  purchase  price,  it  was  to  be  primarily  de- 

to  enjoin  the  future  commission  of  like  acU  f^^  ^^   .  **  ^j^^'  g^,j^^                *'            ^ 

to  thoae  found  to  be  illegal,  and  the  in-  „. ...     ^«*       •        -jl     • 

4»»^«^..  «r..  ^  .i..»i^     Till  »K»ia  .^n.  ^"*>"c    oontmcto  —  rcqulrcment    as    to 

jonetion  was  to  awarded.    The  whole  argu-  execution  -  executed  contracU. 

ment  here  made  results  from  a  failure  to  3.  x^e  invalidity  of  a  public  contract  be- 

distinguish  between  an  injunction  generally  cause   of  noncompliance   with   the  require- 

restraining  the  commission   of  illegal   acts  Aent  of  U.  8.  Rev.  Stat.  §  3744,  U.  S.  Comp. 

[Ill]iii  tlie  'future  and  one  which  simply  re-  Stat.  1001,  p.  2510,  that  such  contracts  be 

itraine  for  the  future  the  commission  of  reduced  to  writing  and  be  subscribed  by  the 

acts  idenUcal  in  character  with  those  which  contracting  parties,  is  immaterial  after  the 

have  been  the  subject  of  controversy,  and  «>ntract  has  been  performed. 

which  have  been  adjudged  to  be  illegal.  ._      ^^1 

Aifirmed.  ^^^'  **••» 

________^  Argued  and  submitted  November  8,  11,  1907. 

Decided  December  2,  1907. 

UNITED  STATES,  Appt., 

V.  A  PPEAL  from  the  Court  of  Claims  to  re- 

B.  P.  ANDREWS  k  COMPANY.  ^  view  a  judgment   against   the   United 

States    for    the    contract    price    of    paper 

(See  S.  0.  Reporter's  ed.  220-243.)  purchased   for  use   in   the   public   printing 

office  in  the  Philippine  Inlands.    Affirmed. 

United  States -liability  for  paper  pur-  gee  same  case  below,  41  Ct.  CI.  48. 

?*'^T^T^'"-*"f®cw^*'"*5''*"!  Islands.  Th^  f^^^  ^^^  3^^^^^  i„  ^^^  ^  .„j^„ 

1.  The  United  States,  and  not  the  gov-  ^ 
ernment  of  the  Philippine  Islands,  must  be  Assistant  Attorney  General  Van  Orsdel 
deemed  the  purchaser  of  paper  to  be  used  argued  the  cause,  and,  with  Mr.  Charles  F. 
by  the  public  printing  office  in  those  Islands,  Kinclieloe,  filed  a  brief  for  appellant: 
where  the  Division  o?  Insular  Affairs,  under  Qf  the  facts  as  to  the  sUtus  and  duties 
an  order  of  the  Secretary  of  War  conduct.  ^  ^^  .  ,  j.  j  .  ^  j^  ^y  j^  ^^ 
ed  the  negotiations  for  such  purchase  with  ...             .      .„  ^  ,      .    ,.  .  1       x- 

no   intimation   that   it   was   acting  as   the  "»^»<^  ^^f  ^""''^  ^|"  t»k«  J"<1»<^'»1  ^«^'<»- 

i^ent  for  the  government  of  the  Philippine  Greonl.  Ev.  12th  ed.  ||  6,  6a;  Meade  t. 

Islands,   other   than  can   be   inferred   from  United  SUtes,  0  Wall.  601,  10  L.  ed.  687; 

the  statement  of  the  puri)ose  for  which  the  De  Celis  v.  United  States,  13  Ct.  CI.  126; 

paper    was    intended,    the    contrary    infer-  Fendall's  Case,  16  Ct.  CI.  121. 

ence  being  supported  by  a  reference  to  the  An  agent  cannot  be  held  personally  liable 

"Philippine  funds"  as   the  source  of   pay-  on  a  contract  made  for  his  principal,  where 

ment  and  by  the  subsequent  correspondence  1^,^  principal  and  the  fact  of  his  agency  were 

and  dealings,  which  showed  that  both  par-  ^jigToged  to  the  other  nartv 

ties  regarded  the  contract  as  one  made  in  ^"J;J??f^  ^  me  otner  party, 

the  name  of,  and  for  the  account  of,  the  ^Whitney  v.  \Nyman,  101  U.  S.  302,  26  L. 

United   States  ^^*  ^^^^f  CIiquot*8  Champagne   (Cliquot  ▼. 

Delivery  to  carrier  as  delivery  to  pur-  U«!,*«^  SUtes)   3  Wall.  114    18  L.  ed.  116; 

chaser.  United  States  v.  The  Burdett,  0  Pet.  682,  0 

2.  Delivery    of    paper    purchased   by   the  ^«  ^'  273. 

United  States  for  the  public  printing  office  While,  according  to  commercial  usage,  de- 

in  the  Philippine  Islands  to  the  carrier  des-  livery  by  a  vendor  to  the  carrier  is,  in  the 

ignated   by   the   government,   coupled   with  absence  of  special  agreement  to  the  contra- 

the   acceptance  by   the  government   of   the  ^y^  delivery  to  the  vendee,  yet  no  one  will 

bills  of  lading  made  to  the  consignee  or  his  question  the  right  and  power  of  the  parties 

order,  constitute  a  delivery  to  the  United    /     ^ 4,  .^  ^,,^  .^  ^  *     ^x  •  -5      — 

State;,  relieving  the  seller  of  risk  of  in  to  vary  this  rule  by  contract  provisions  re- 
jury  during  shfpment,  although  the  words  <!">""«  delivery  to  be  made  by  the  vendor 
^f.  o.  b.  Manila"  were  used  in  the  proposal  at  the  point  of  final  destination. 

.                            Dunlop  V.  Lambert,  6  Clark  k  F.   620; 

Note. — ^As  to  passing  of  title  to  property  Pacific  Iron  Works  v.  Long  Island  R.  Go. 

by  delivery  thereof  to  carrier  for  transporta-  q2  N.  Y.  272. 

tion    to   consignee   or  vendee— eee^note   to  j^^  f^^^  of  ^jj^  consignment  of  the  goods 

Bamsey  &  G.  Mfg.  Go.  v.  Kelsea,  22  L.R.A.  ^  Governor  Taft,  even  were  it  not  one  of 

As  to  necessity  and  sufficiency  of  delivery  *^,  ^?"*'**^<^   provisions     would   afford    no 

-generally  to  transfer  title— see  notes  to  material  proof  of  any  intention  on  the  part 

Sehutz  V.  Jordan,  35  L.  ed.  U.  S.  706  and  o^  the  parties  to  the  contract  to  waive  the 

Briggs  V.  United  States,  36  L.  ed.  U.  8.  180.  plain  and  unequivocal  pro\\a\oii  ol  \:feu^  «Qi&.- 

L.  ed.  1%% 
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tntct  requiring  delivery  to  be  made  at 
Uanila,  or  of  intention  tliat  tlic  tliipnient 
was  to  be  at  the  vendee'i  risk,  as  the  con- 
aignee  ia  aa  oft«n  the  mere  agent  of  the  ihip- 
per  as  lie  Is  the  owner  ot  the  shipment. 

Benjamin,  Salei,  2S2,  23!) ;  Dunlop  v.  Lam- 
bert, Bupra;  Moakee  V.  Nicholson,  19  C.  B. 
H.  S.  290;  Caatle  t.  Plajford,  L.  R,  S  Eich. 

les. 

The  delivery  bj  the  contractor  of  copies 
of  bills  of  lading  to  the  insular  division 
furniahea  no  evidence  of  transfer  of  title  and 
kn  impoaition  upon  the  vendee  of  tiie  risk 
of  transportation,  as  this  was  also  one  of 
tlie  specific  contract  proviaiung;  and  espe- 
cially since  Governor  Taft  was,  under  the  con- 
tract, tiie  consignee,  and  the  hills  of  lading 
were  delivered  to  the  insular  division  for 
trananiission  to  him,  in  order  that  he  mlgiit 
•ecure  the  delivery  of  the  paper. 

Dunlop  v.  Lambert  and  Moakea  v.  Nicol- 
•on,  supraj  Shepherd  v.  Harrison,  L.  It.  -1 
Q.  B.  196;  Castel  r.  Playford,  snpra;  Kitaon 
Mach.  Co.  V.  Holden,  74  Vt.  10-1,  S2  AU.  271 ; 
Congor  V.  Galena  k  C.  U.  R.  Co.  17  Wis. 
477;  Abbott,  Shipping,  326,  331.  337. 

The  selection  of  the  carrier,  route  of  ship- 
ment, and  consignee,  the  delivery  of  dupli 
cate  bills  of  lading,  and  the  alleged  ])ayment 
of  freight  char);es  by  the  government,  in  no 
way  afl'ect  or  abrogate  the  contract  provi- 
sion for  delivery  at  Manila. 

Dunlop  v.  Lambert,  6  Clark  4  F.  62'. 

The  contract  was  in  violation  of  taw,  and 
void,  on  account  of  ita  not  hnving  been  re- 
duced to  writing  and  signed  by  the  parties, 
in  accordance  with  U.  S.  Rev.  Stat,  i  37-14, 
V.  S.  Coinp.  Stat  1901,  p.  2510,  and  there 
can  therefore  be  no  reeoverv  on  the  contract. 

Clark  V.  United  States,  '95  I".  S.  531),  24 
L.  ed.  SIB;  South  Boston  Iron  Co.  v.  United 
States,  lis  U.  S.  37,  30  L.  ed.  69.  6  Sup.  Ct. 
Rep.  728. 

Mr.  A.  A.  Hocling,  Jr.,  aubmitted  the 
cause  for  appellee: 

The  expression  "f.  o.  b.,"  in  its  ordinary 
acceptance  and  use,  means  simply  "free  on 
bt>ard,'' — that  is,  that  the  e.\peiwe  of  car- 
riage and  delivery  of  a  consignment  at  a 
gfiven  point  shall  be  paid  by  the  consignor- 
Re  Rosevear  China  Clay  Co.  L.  R.  11  Ch. 
Div.  SeS;  Stock  v.  Int.'lia,  L.  R.  12  Q.  B. 
Div.  673;  Browne  v.  Hare,  3  Hurlst.  ft  N. 
484;  Silberman  v.  Clnrk,  !10  N.  Y.  522. 

Ordinarily,  and  in  the  absence  of  anvthing 
appearing  to  the  contrary,  delivery  of  goods 
by  a  consignor  to  a  common  carrier  is,  pri- 
ma facie,  a  delivery  to  the  consignee. 

Duttin  v.  Solomon<on,  3  Bos.  &  P.  582; 
Dawes  V.  Peek.  8  T.  R.  330;  Dunlop  v.  Uim- 
bert,  6  Clark  ft  P.  600;  prince  v.  Boston  ft 
L.  R.  Corp.  101  Mass.  542,  100  Am.  Dec. 
"*"■  Kelsea  »,  Ramsey  ft  O,  Mfg.  Co.  55 


N.J.  320,  22  L.R.A.  416,  26Atl.  907;  Oreutt 
V.  Nelson,  1  Cray,  53U. 

Where,  however,  the  purchaser  designate! 
the  mode  of  conveyance  and  a  particular  car- 
rier, tlic  latter  becomes  the  a^ent  of  the  pur- 
chaivr,  and  delivery  to  sucli  carrier  const!- 
tnte*,  in  law,  a  delivery  tc)  tlic  pnrcliaser. 

Vale  V.  Bayle,  1  Cowp.  21)4;  Dawea  t. 
Peek,  and  Dunlop  v.  i^mbert,  snpra;  Tb« 
Mary  ft  Susan,  1  Wheat.  20,  39,  4  L^  ed.  27, 
30;  Putnam  v.  Tillolson.  13  Met.  617;  Mer- 
chant v.  Chapmnn,  4  Allen,  362;  Spencer  t. 
Hale,  30  Vt.  314,  73  Am.  Dec.  309;  SUnton 
V.  Eager,  16  Pick.  467;  Alagrudcr  v.  Gage, 
33  Md.  344,  3  Am.  Rep.  177. 

The  tacts  ecncluaively  establish,  it  is  sub- 
mitted, a  ciimplcic  li'gnl  delivciy  ol  the  goods 
to  vendee. 

Evans  v.  Marlctt,  1  I.d.  Raym.  271; 
Brown  V.  Hmlpson,  2  Campb.  3C;  GrifTith 
v.  Ingledew,  6  Serg.  ft  R.  420.  0  Am.  Dec. 
144. 

Tiie  bill  of  lDdJn<;,  as  expressed  in  the  de- 
eisinns,  is  the  symbol  of  the  property,  and 
represents  it. 

Straus  V.  Wessel,  30  Uhio  St.  211;  Forbes 
V.  Fitehbiirg  R.  fo.  133  M.iss.  154;  Gates  ». 
Chicago,  B.  ft  Q.  K.  Co.  42  Nob.  370,  60  N. 
W.  5S3;  Union  P.  R.  Co.  v.  Johnson,  43  Ndt. 
57,  50  Am.  Pt.  Rep.  640.  63  N.  \V.  144; 
Kentucky  lief.  Co.  v.  OIol^  Hef.  Co.  104  Kj. 
559,  42  L.R.A.  3.13.  S4  Am.  St.  Rep.  468,  47 
S.  W.  «0i;  I'cnnavhaniu  R.  Co.  v.  Stern,  110 
Pa.  24.  4  Am.  St.  Rep.  62ti,  12  Atl.  760; 
Conard  v.  Atlantic  Ins.  Co.  1  Pet.  336,  7  Jj. 
rd.  J89;  Gibson  v.  Stevens,  8  How.  334,  12  L. 
ed.  1123;  Stanton  v.  Kager,  supra. 

Mr.  Justice  Wlilio  delivered  the  opinion 
of  the  court: 

The  United  States  appeals  from  a  judg- 
ment against  it  for  the  contract  price  of 
pa|)cr  purchased  fur  use  in  the  public  print' 
iiig  ollice  in  the  Philippine  Tslnnds.  We 
summarize  from  the  findinf;a  the  iitatus  ol 
the  Philip]>ine  Islnnds  at  the  time  of  the 
contract,  slating  besides  the  facts  concerning 
the  organization  in  the  War  Dej>artment  of 
what  is  now  known  as  the  Bureau  of  Insular 

After  the  occupation  of  Manila,  up  to  Sep- 
tember 1,  ISOO,  a  'military  government  pre-[2! 
vailed.  From  September  1,  1000,  to  July, 
1001,  authority  of  a  legislative  nature  was 
vested  in  the  Philippine  commission,  under 
and  subject  to  rules  and  regulations  to  be 
prc'seribed  by  the  Secretary  of  War.  Kmm 
.Tuly  4.  1001,  the  e.teeutive  authority  as  to 
civil  affairs  was  transferred  to  the  president 
of  the  Philippine  commission  under  the  title 
of  civil  governor,  his  authority  being  exer- 
cised under  instructions  from  the  President, 
subject  to  fhedireetionand  control  of  the  Sec- 
retary of  War.  The  KiTretary  ot  War  organ- 
ized tha  DlvUion  of  Insular  Affairs,  which 
t«7  U.  S. 
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was  giren  genenl  charge  of  departmeiital 
business  concerning  the  Philippine  Ishinds. 
The  organization  of  the  division  was  con- 
firmed and  ratified  by  Congress  on  July  1, 
1902  (32  Stat,  at  L.  712,  chap.  1360,  U.  8. 
Comp.  Stat.  Supp.  1907,  p.  23),  and  after 
that  act  the  division  became  known  as  the 
Bureau  of  Insular  A'iTairs  of  the  War  De- 
partment. The  facts  concerning  the  contract 
hi  eontroversy  are  these: 

In  May,  1901,  the  president  of  the  Philip- 
pine commission  telegraphed  the  Secretary 
of  War,  stating  the  necessity  for  a  govern- 
ment printing  office  at  Manila,  asking  con- 
cerning the  qualifications  of  a  particular  in- 
dividual suggested  for  superintendent,  and 
recommending  the  immediate  purchase  and 
shipment  of  an  outfit  for  the  proposed  print- 
ing office.  The  findings  expressly  state,  or 
by  clear  implication  estliblish,  tlie  following: 

In  response  to  said  cablegram,  the  Secre- 
tary of  War  directed  the  Insular  Bureau  of 
the  War  Department  to  purchase  and  for- 
ward to  Manila  the  necessary  machinery, 
equipment,  and  supplies  for  the  establish- 
ment and  operation  of  such  printing  oflice, 
and  also  to  secure  the  services  of  a  compe- 
tent force  of  operators  therefor;  which  duty 
was  performed  by  said  division. 

On  and  prior  to  August  17,  1901,  claimant 
was  furnishing  and  supplying  defendants 
divers  papors  and  stationery,  under  contract, 
for  use  in  various  of  its  departments;  and, 
thereupon,  the  Chief  of  the  Division  of  In- 
sular Affairs  solicited  claimant  to  furnish 
and  supply,  for  use  in  said  Philippine  pub- 
lic printing  oflice,  being  established  at  Ma- 
nils,  Philippine  Islands,  certain  papers  of 
desciibed  kinds,  as  follows: 

fJM]  •(Circular  D.) 

^ar   Department,   Oflice   of   the   Secretary, 
Division  of  Insular  Afl'airs, 
Washin<<ton.  D.  C,  August  17,  1901. 
B.  P.  Andrews  &  Co., 

627  Louisiana  avenue,  Washington,  D.  C. 
Gentlemen: — 

Under  instructions  from  the  Chief  of  Di 
vision  of  Insular  Affairs  I  write  you  as  fol 


Will  you  furnish,  for  the  use  of  the  Phil- 
ippine public  printing  office,  Manila,  P.  I., 
articles  called  for  in  the  inclo8ures  1  and  2, 
f.  o.  b.  Manila,  at  the  price  at  which  the 
tune  is  now  furnished  to  the  government 
printing  office,  Washington,  D.  C,  plus 
freight  from  New  York ;  payment  to  be  made 
from  Philippine  funds  on  invoice  verification 
at  Manila,  P.  I. 

Inspection  at  Insular  Division,  where  sarn- 
ies are  to  be  sent. 
•9  L.  ed. 


When  can  suppliea  be  shipped  from  port 
of  departure? 

Bills  for  supplies  to  be  submitted,  in  du- 
plicate, to  the  Chief  of  Division  of  Insular 
Affairs,  for  ^verification  of  prices  at  govern- 
ment printing  office  rates. 

Copies  of  bills  of  lading  from  New  York 
to  be  submitted,  in  duplicate,  to  Chief  of 
Division  of  Insular  Affairs  for  verification. 
Very  respectfully, 

IIL 

In  reply  claimant,  on  August  28,  1901, 
submitted  a  proposal  as  follows: 

Washington,  D.  C,  August  28,  1901. 
Chief  of  Division  of  Insular  Affairs, 

War  Department,  City. 

Dear  Sir: — 

Replying  to  your  favor  of  the  17th  in- 
stant, circular  D,  we  beg  to  advise  you  that 
we  will  furnish  the  different  lots  of  paper 
called  for  in  indosures  1  and  2,  which  ac- 
companied said  circular,  at  the  prices  for 
which  the  same  is  now  being  furnished  to 
the  government  printing  office,  Washington, 
D.  C,  plus  freight  rate  from  New  York  to 
MnnilA,  P.  I..  *except  loto.  .  .  .  Alloth-[9S4] 
.er  lots  mentioned  we  will,  as  stated  above, 
furnish  at  the  same  prices  that  the  same 
class  of  goods  are  being  furnished  to  the 
government  printing  office,  plus,  as  stated 
above,  tlie  freight  from  New  York  to  Ma- 
nila, P.  I.  Payment  to  be  made  from  Phil- 
ippine funds  on  invoice  verification  at  Ma- 
nila, P.  1.  Inspection  at  Insular  Division, 
where  samples  are  to  be  sent.  Bills  for  sup- 
plies to  be  submitted  in  duplicate  to  the 
Chief  of  Division  of  Insular  Affairs  for  veri- 
fication of  prices  at  government  printing 
oflice  rates.  Copies  of  bills  of  lading  from 
Xew  York  to  bo  submitted  in  duplicate  to 
Chief  of  Division  of  Insular  Affairs  for 
verification. 

We  can  have  the  goods  ready  for  shipment 
October  1st  to  November  15th. 

IV. 
On  the  same  date  (August  28,  1901)  said 
Chief   of   the    Division    of    Insular   Affairs 
wrote  claimant  as  follows: 

(Circular  E.) 
War  Department,  Office  of  the  Secretary, 
Division  of  Insular  Affairs, 
Washington,  D.  C,  August  28,  1901. 
R.  P.  Andrews  &  Co., 

627  Louisiana  avenue,  Washington,  D.  0. 
Gentlemen: — 

Please  deliver  f.  o.  b.  ManJU,  P.  L   (vim 
Suez  canal)  the  following: 
Articles  called  for  in  inclosurei  1  and  2. 
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To  be  shipped  between  October  20  und  government  concerning  the  same,  show  the 

November  1,  1901.  following  to  be  the  case: 

Quality  of  goods  furnished  will  be  consid-        *In  compliance  with  the  directions,  An-[S: 

ered  in  making  future  orders.  drews  &  Company  packed  the  paper  for  ex- 
Please  acknowledge  the  receipt  of  this  cir-  port  shipment,  directing  it  to  Governor  W. 

cular  by  return  mail.  H.  Taft,  Manila,  Philippine  Islands,  in  care 

To  be  properly  packed   for  export  ship-  of  Barber  Sl  Company,  East  Central  Pier, 

^^^l  Brooklyn,    New    York,    and    prepaid     the 

Ship  care  Barber  &  Co.,  steamship  agenU,  ^*^'fi^^^-    The  quoted  value  of  the  paper  was 

Pier  B,  Pennsylvania  docks,  Jeitiey  City,  N.  f?'^f  V\.    '^?'  '''''^!!inf.V^l.'[''T  ^fu 

J.     (See  note  inclosed.)  ^^'\}^  JV"?  "^  i"*"'*"  ^      ^^'  '^^''*'  ^*u ' 

Marked  as  follows-  *'  ^*^^  ^^  '®'*  ^^^^^^ance  papers,  prepaid  by 

No.  ,  Governor  W.  H.  Taft,  Ma-  ^"^^^^  *  Company,  brought  the  total  pur- 

..     p  .  chase  or  invoice  price  to  $3,286.10.    When 

"contents  •  weieht  lbs  the  paperwasdelivered  to  Barber  *  Company, 

[SS5]     'For  Philippine  public  pr'inting  plant.  Andrews  &  Company  took  triplicate  bilU  of 

As   per  your  ag^ement  in    your    letter    ^d-ng.cons.giiing  the  paper  to  Governor  W. 

J  A  J    A  A  oo    inni      ^      ^«  «i«  ;«  ♦i.;a  "•  Taft  or  his  assigns,  Manila,  Philippine 

dated  August  28,  1901,  now  on  file  in  this  .  ,      ,  i  j  i-        j  A     i     i-     i.    x.-ti      « 

m  Islands,  and  delivered  the  duplicate  bills  of 

V  n    tfullv  lading  to  the  Chief  of  Division  of  Insular 

^       ^  ^'  Affairs,  in  accordance  with  the  instructions 

The  inclosures  marked  1  and  2,  referred  to  «'*«•"•  ^^^^'  &  Company  forwarded  the  pa- 
in this  letter,  were  statements  tabulating  per  by  the  steamship  Indrasamaha.  When  the 
the  quantity  and  quality  of  paper  to  be  fur-  vesse  arrived  at  Singapore,  it  was  found  that 
nished.     The  note  referred  to  and  inclosed  a  portion  of  her  cago    including  the  oonsign- 

In  the  letter  was  the  following :  "*"*"  "^  P*P*''  **»  ^^^^  ''""'f*'*  ^L  ".T**'- 

"Note.- (Care   Barber   &   Company,  steam-  f"""*  °l  *»"'   P'P*"'   «"   condemned   by   a 

ship  agents.  Pier  B,  Pennsylvania  ^'\?^  """T^y  ~°^?°«?  *>l  *'"'  •«"•*•»' 

doiks.  Jersey  City,  N.  J.)  *'«'  ".•"j"'  ""^  *"  •*?'*^"'  ^JT^"'*:.^^* 

"A  special  arrangement  has  been  made  «>  '^"'1     "vJ"  "^^"^"^  ^^  '"'T'^'^J^ 

Au  *     **      X  -V  1     ili:„««„   --  -K«««  -f  T^,.  Manila,    when  it  arrived  it  was  so  damaged 
that,  after  f.  o.  b.  delivery,  as  above,  at  Jer-  1-1.111./  rm.  • 

Vi-«.      4.1.     *-  :^i.*   «-*!  f^^    ♦v.^    ♦»«««  *®  *^o  render  it  unfit  for  use.    The  consignee 

sey   City,  the  freight  rate  for    the    trans-  ^  rr  /^v       *      j  i.  i.  -a        j 

-X  A-         *  Ai.  .      !•  „  -«^  *i.«  ^«:«  (Governor  Taft)  refused  to  accept  it,  and  a 

portation  of  these  supplies  and  the  equip-  ...  , .  '  .   .  /^,    \. 

1.     *  Au     "fcr     •!         •  I'         ai      -,:ii  «I*  committee,  which  was  appointed  by  him  as 

ment  of  the  Manila  printing  office  will  not  .  .,  '  ^j  ,.,./. 

be  higher  than  111.05  per  ton  (dead  weight)  "V'l  governor,  recommende.1  that  the  paper 

and  ^ssibly   loss.     Rate   for  measurement  ^  '^^'^  '"  *  warehouse  of  the  Philippine 

freight  to  b;  made  on  a  correspondingly  low  fvernment  until  instructions  were  revived 

basis,  in  accordance  with  the  s^ce  occupied.  """^   Andrews   &   Company,  who    had    no 

rru      <  -«  Av     T>i  ;i: ;««   «™,««,««*   «,:ii  ag^nt  m  the  islands.    Thereupon  the  public 

Therefore  the   Philippine  government   will,  ^*.  *  ai.    nu-i-     •       i  i     j  *     a 

•«J.r- -A  iLr»«;i»     •«;«,  printer  of  the  Philippine  Islands  wrote  An- 

upon   invoice  verification  at  Manila,   reim-  ^  .    _,  •  *       •       ..  *  a. 

u  r      Au        -A  ^*  *u;-  ^«««  ou:«  drews  &  Company,  informing  them  of  the 

burse  you  for  the  cost  of  this  ocean  ship-  ^    i     •     i.    i  l  a        i      i  •       -a      a- 

.  ,/  facts  just  stated,  and  asking  instructions  as 

"ISeiore  the  paper  was  shipped,  the  Divi-  ^„  «••»*  ^^^.  ^i"*"^  .••°"^'  ?»«»  °»  }^y  fl. 

sion  of  Insular  Affairs  gave  further  instruc-  '»»2.  the  Division  of  Insular  Affairs  alM 

..  ...  ^  wrote  Andrews  &  Company  on  the  same  sub* 

tions  as  follows:  •    f        f  ii 

"Note.— (Care    Barber    &    Company,    East  ject  as  loiiows: 

Central  Pier,  Brooklyn,  N.  Y.)  \Var  Department,  Office  of  the  Secretary, 

"A  special  arrangement  has  been  made  so  Division  of  Insular  Affairs, 

that,   after  f.  o.   b.   delivery,   as  above,  at  Washington,  D.  C,  May  31,  1902. 

Brooklyn,   the   freight   rate   for   the   trans-  Gentlemen: 

portation  of  the  supplies  and  equipment  of        i  have  the  honor  to  inform  you  that  a  let- 

the  Manila  printing  office  will  not  be  higher  ter  dated  April  14th,  1902,  has  been  received 

than  $11.05  per  ton  (dead  weight)  and  pos-  from  Mr.  John  S.  Leech,  public  printer.  Ma- 

sibly  less.    Rate  for  measurement  freight  to  nila,  P.  I.,  advising  this  division  of  the  *ac-[9S 

be  made  on  a  correspondingly  low  basis,  in  cident  which  occurred  to  the  S.  S.  "Indra- 

accordance  with  the  space  occupied.    There-  samaha,"  which  resulted  in  damaging  600 

fore  the  Philippine  government  will,  upon  in-  reams  linen  paper,  valued  at  $3,285.10,  as 

voice  verification  at  Manila,  reimburse  you  per  your  bill  of  October  24th,  1901. 
for  the  cost  of  this  ocean  shipment."  Mr.  Leech  requested  that  you  be  informed 

The  findings  relating  to  the  value  of  the  that  the  paper  is  damaged  so  badly  that  it 

paper,  its  forwarding  to  and  arrival  of  a  will  be  impossible  to  use  any  of  it;  that  an 

pari  at  Manila,  and  the  subsequent  contro-  insurance   inspector  and  a  government   in- 

versy  between  Andrews  &  Company  and  the  spection  committee  were  then  surveying  and 
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impeeiiiig  the  dainaged  ^oods,  and  that  this 
tction  was  taken  for  the  protection  of  the 
eontractors,  who  had  taken  the  precaution 
to  insure  their  goods  against  losses. 
Very  respectfully, 

Andrews  A  Company  thus  replied  to  this 
letter: 

Washington,  D.  C,  June  7,  1902. 
lieut.  CoL  Edwards, 

Chief  Division  of  Insular  Aflfairs, 
War  Department,  Washington,  D.  C. 
Dear  Sir: — 

We  are  in  receipt  of  your  favor  May  Slst, 
No.  6423-1,  quoting  letter  received  by  Mr. 
John  S.  Leech,  public  printer,  Manila,  P.  I., 
with  regard  to  map  paper,  therein  stated  to 
have  been  damaged  in  transportation  on 
steamship  "Indrasamaha." 

This  paper  was  shipped  as  per  your  order, 
bills  of  lading  being  obtained  as  directed, 
tnd  your  instructions  carried  out  implicitly. 
Your  goods  were  turned  over,  upon  direction 
of  your  office,  to  Messrs.  Barber  &  Company, 
your  agents  in  that  behalf  at  Jersey  City, 
K.  J.,  in  good  order  and  condition,  whereup- 
on our  responsibility  ceased. 

We  have  the  honor,  therefore,  to  request 
that  our  bill  as  rendered  be  approved  for 
payment. 

Kindly  advise  us  also  whether  you  desire 
08  to  make  a  duplicate  of  said  shipment. 

Requesting  the  favor  of  an  early  reply,  we 
tre, 

Very  respectfully  yours, 

The  shipment  of  paper  was  not  insured 
either  by  the  government  or  by  Andrews  & 
Compan}'.  Tlie  proceeds  of  the  sale  at  Sing- 
apore never  reached  either  the  government 
'^'•]or  Andrews  &  Company,  'and  the  j)ap^r 
Htond  at  Manila  remained  there  until  May, 
1903,  when  it  was  sold,  producing  a  sum  in- 
"uflicient  to  pay  the  storage  charges,  and  the 
proceeds  were  turned  into  the  treasury  of 
the  government  of  the  Philippine  Islands  in 
partial  pa3rment  of  the  charges. 

All  the  propositions  which  the  government 
has  elaborately  pressed  at  bar  are  reducible 
to  two. 

First.  That  the  paper  was  purchased  by 
the  government  of  the  Philippine  Islands, 
tad  therefore,  in  any  event,  there  was  error 
in  holding  the  United  States  liable. 

Second.  That,  even  if  the  United  States 
was  the  purchaser,  it  was  erroneously  held 
liable,  because  the  paper  was  never  delivered, 
and  therefore  was  at  the  risk  of  the  owner, 
Andrews  &  Company,  and  the  loss  and  dam- 
age fell  upon  them. 

We  proceed  to  consider  these  proposi- 
tions: 

1.  We  need  not  consider  the  contention 
that  the  Philippine  Islands  were  a  distinct 
•a  h.  ed. 


governmental  entity,  for  whose  contracts  the 
I'nited  States  was  not  bound,  because  that 
subject  is  irrelevant,  since  it  begs  the  real 
question, — that  is,  whether  the  purchase  was 
made  by  the  Ignited  States.    Testing  wheth- 
er   the    paper    was    I)ought   by   the    Ignited 
States  by  the  contract  and  course  of  dealing 
as  disclosed  by  the  findings,  we  think  there 
is  no  escape  from  the  conclusion  that  the 
United  States  was  the  party  contracting  for 
the  purchase.    It  cannot  be  doubted  that  the 
findings  make  clear  the  fact  that  the  Severe- 
tary  of  War,  through  his  agent,  the  Division 
of  Jnsular  Affairs,  was  the  actor  on  one  side 
and    Andrews    A    Company    on    the    other. 
Nothing  in  the  dealings,  as  disclosed  by  the 
findings,  would  warrant  the  conclusion  that 
the  Division  of  Insular  Affairs  acted  or  pur- 
ported  to  act  as  the  agent  of  the  govern- 
ment of  the  Philippine   Islands.     The  tele- 
gram to  the  Secretary  of  War,  which  opened 
the  subject,  did  not  even  suggest  a  contract 
to  he  made  in  the  name  of  the  government 
of  the  Philippine  Islands,  but  simply  sub- 
mitted recommendations  to  the  Secretary  of 
War  for  his  action,  accompanied   with  the 
request  that,  if  the  recommendation  was  fa- 
vorably considered,  he,  the  Secretary  of  War, 
*should  make  the  purchase  desired.     In  the[23©] 
second  place,  the  Division  of  Insular  AfTairs 
undertook  the  negotiation  under  an  order  of 
the  Secretary  of  War,  directing  that  the  pa- 
per required  be  purchased,  without  an  inti- 
mation that  it  was  contemplated  that  the 
Division  of  Insular  Affairs,  in  executing  the 
authority  conferred,  should  act  as  the  agent 
of     the     government     in     the     Philippine 
Islands,     instead     of     as     the     represent- 
ative   of    the     Secretary    of    War,     as     a 
result  of  the  authority  vested  in  him.     The 
first  letter  written  on  the  part  of  the  Divi- 
sion of  fnstilar  Affairs  to  Andrews  &  Com- 
pany, soliciting  a  proposal   to   furnish   the 
paper,  we  think  manifests  that  the  purpose 
of  the  division   was  to  make  the  pureliase 
for  the  I'nited  States,  in  accord  with  the  di- 
rection under  which  the  division  was  acting, 
— that  is.  the  authority  of  the  Secretary  of 
War.  acting  for  the  I'nited  States.    True  it  is, 
the  letter  made  it  clear  that  the  paper  which 
the  Ignited  States  proposed  to  purchase  was 
intended  for  use  in  the  Philippine  Islands, 
and   contained   a   statement   that   the   price 
would  be  "paid  from  Philippine  funds."  But 
the  mere  statement  of  the  purpose  for  which 
the  paper  was  intended  would  not  justify 
the  conclusion  that  the  Division  of  Insular 
Affairs  was  acting  as  the  mere  agent  of  the 
government   in    the    Philippine    Islands,    in- 
stead of  as  the  agent  of  the  Secretary  of 
War,  representing  the  United  States.     The 
statement  of  the  fund  from  which  the  pay- 
ment was  to  be  made,  instead  of  justifying 
the  inference  that  the  contract  was  intended 
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to  be  made  in  the  name  of  the  government 
of  the  Philippine  Ishindi,  through  its  agent, 
gives  countenance  to  a  contrary  inference. 
This  follows,  because,  if  the  government  of 
the  Philippine  Islands  was  the  contracting 
party,  its  funds  would,  as  a  matter  of 
course,  be  the  source  from  which  the  pay- 
ment was  to  be  made.  The  reference,  there- 
fore, to  the  fund  from  which  the  payment 
was  to  be  made,  but  served  to  indicate  that 
the  United  States,  in  making  the  contract, 
contemplated  that  the  purchase  price  would 
be  discharged  by  it  from  the  Philippine 
funds  under  its  control.  That  Andrews  k 
Company,  when  they  replied  to  the  inquiry' 
made  to  them  as  to  price,  etc.,  understood 
that  the  contract  proposed  was  on  behalf  of 
[940]*the  United  States,  we  think  is  deducible 
from  their  reply.  Besides,  the  subsequent 
correspondence  and  dealings  which  we  shall 
hereafter  consider  in  determining  whether 
the  paper  was  delivered  under  the  contract 
prior  to  the  happening  of  the  damage,  we 
think  will  serve  to  m^e  clear  the  fact  that 
both  parties  deemed  the  contract  was  one 
made  in  the  name  of  and  for  account  of  the 
United  States.  Elspecially  is  this  so  when 
it  is  borne  in  mind  that  the  findin^vs,  either 
directly  or  by  necessary  implication,  estab- 
lish that  in  October,  1901,  soon  after  the 
goods  were  shipped,  a  bill  for  the  amount  of 
the  total  purchase  price, including  the  freight 
to  Manila,  was  rendered  by  Andrews  &,  Com- 
pany to  the  Division  of  Insular  Affairs,  and 
there  is  nothing  in  the  findings  warranting 
even  an  implication  that  that  division  mads 
any  objection  upon  the  ground  that  the  bill 
should  have  been  made  out  against  the  Phil- 
ippine government  as  the  purchaser,  and 
have  been  transmitted  to  that  government 
for  payment.  Yet  further,  it  is  apparent 
from  the  letter  written  by  the  division  to 
Andrews  &  Company,  after  it  was  learned 
that  the  paper  had  been  damaged  or  lost,  that 
the  Division  of  Insular  Affairs  was  solicit- 
ous, not  because  a  bill  had  been  mistakenly 
rendered,  but  as  to  whether  the  loss  should 
fall  upon  the  United  States  or  upon  An- 
drews &  Company. 

2.  That,  as  a  general  rule,  the  deliver}*  of 
goods  by  a  consignor  to  a  common  carrier, 
for  account  of  a  consignee,  has  effect  as  dc* 
livery  to  such  consignee,  is  elementary.  That 
where  a  purchaser  of  goods  directs  their  de- 
livery for  his  account  to  a  designated  car- 
rier, the  latter  becomes  the  agent  of  the  pur- 
chaser, and  delivery  to  such  carrier  is  a  le- 
gal delivery  to  the  purchaser,  is  also  beyond 
question.  Certain  also  is  it  that  when,  on 
the  delivery  of  goods  to  a  carrier,  bills  of 
lading  are  issued  for  the  delivery  of  the 
goods  to  the  consignee  or  his  order,  the  ac- 
ceptance by  the  consignee  of  such  bills  of 
lading  constitutes  a  delivery.    Of  course,  the 


presumption  of  deli\^ry  arising  from  the  ap- 
plication of  any  or  all  of  these  elementary 
rules  would  not  control  in  a  case  where,  by 
contract,  it  clearly  appeared  that,  despite 
the  shipment,  the  goods  should  remain  at 
the  risk  *of  the  consignor  until  arrival  at[241], 
the  point  of  ultimate  destination.  And  such 
in  effect  is  the  contention  here  made  on 
behalf  of  the  government.  We  come  briefly, 
then,  to  consider  the  findings  concerning  the 
contract,  for  the  purpose  of  showing  that 
this  contention  is  without  merit. 

In  considering  the  matter,  it  is  to  be  con- 
ceded that  the  contract  is  not  to  be  deduced 
alone  from  the  letter  of  the. Division  of  In- 
sular Affairs  of  August  17,  1901,  and  the 
reply  of  Andrews  &  Company  of  August  28, 
but  is  to  be  a^icertained  by  a  consideration  of 
those  letters  and  the  subsequent  correspond- 
ence under  which  the  purchase  was  con- 
cluded and  the  shipment  made. 

The  statement  in  the  proposal  of  the  Di- 
vision of  Insular  Affairs  of  August  17,  1901, 
by  which  the  negotiation  was  commenced, 
"f.  o.  b.  Manila,"  might  give  rise,  if  stand- 
ing alone,  to  the  implication  that  it  was  in- 
tended that  the  goods  should  be  delivered 
at  the  cost  of  the  seller  at  Manila.  But  the 
further  statement  in  the  letter,  that  the 
frei;rht  from  New  York  to  Manila  was  to  be 
a  part  of  the  purchase  price,  and  to  be  paid 
as  such  by  the  purchaser,  rebuts  the  implica- 
tion that  the  words  '*f.  o.  b.  Manila**  were 
understoo<l  as  implying  that  the  amount  of 
the  freijjht  charges  for  the  shipment  of  the 
goods  to  Manila  should  be  at  the  cost  of  the 
seller.  These  words  not  therefore  having 
been  used  in  their  ordinarv  commercial 
sense,  their  meaning  must  be  sought  in  the 
context  of  the  proposal  in  which  they  are 
found.  Considering  that  context,  it  would 
seem  most  reasonable  to  conclude  that  the 
words  implied  that,  as  the  government  de- 
sired the  freight  to  Manila  to  be  included  in 
the  purchase  price,  the  freight  therefore  to 
Manila  was  to  be  primarily  defrayed  by  the 
seller.  That  this  was  the  understanding  of 
Andrews  &  Company  wc  think  results  from 
their  reply,  in  which  no  reference  whatever 
was  made  to  the  f.  o.  b.  Manila  clause,  but 
a  willingness  was  expressed  to  furnish  the 
paper  at  a  price  to  be  fixed  by  the  price  paid 
by  the  government  in  Washington  for  like 
paper,  with  the  addition  of  the  freight  rate 
to  the  Philippine  Islands,  thereby  saving  the 
seller  from  bearing  the  burden  of  the  freight 
to  Malina,  and  at  the  same  time  securing  *to[24S] 
the  government  the  delivery  of  the  paper  at 
Afanila  without  the  payment  there  to  the 
carrier  of  the  cost  of  the  freight  as  such, 
since  that  item  would  become  a  part  of  and 
be  included  in  the  price.  It  is  certain,  when 
the  subsequent  correspondence  is  considered, 
that  this  construction,  which  the  reply  of 
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Andrews  k  Company  piit  upon  the  words 
"f.  o.  b.  Manila,"  as  used  in  the  proposal, 
was  dpfni4Hl  by  the  Division  of  Insular  Af- 
fairs to  be  the  correct  one,  since  that  reply 
was,  in  tht'  subsequent  correspondence,  treat- 
ed by  the  division  as  bein*^  directly  respon- 
sive to  and  an  acceptance  of  the  proposal 
submitted.  Moreover,  we  think  the  subse- 
quent corresjiondence,  when  considered  in 
other  as])ects,  makes  certain  the  conclusion 
that  the  words  "f.  o.  b.  Manila,"  as  used 
in  the  profM>sal,  meant  precisely  what  we 
have  stated  the  context  of  the  proposal  indi- 
catr-tl  that  those  words  were  intended  to  im- 
]ily.  This  we  think  results  from  the  provi- 
sions of  the  letter  of  Augitst  28,  selecting  a 
particular  firm  to  whom  the  goods  were  to 
be  delivered  for  transport  to  Manila,  and  of 
all  the  other  directions  contained  in  the  let- 
ter, since  they  are  inconsistent  with  the  the- 
ory that  the  words  "f.  o.  b.  Manila"  were 
iisc-<l  }i»  moaning  that  the  goods  should  not 
be  (b  livered  as  directed,  but  should  remain 
the  property  of  Andrews  &  Company,  and 
be  under  their  control  and  subject  to  their 
risk  until  d<*livered  at  Manila.  Especially 
is  it  inifKissible  to  attribute  to  the  words 
"f.  o.  b.  Manila,"  used  in  the  original  pro- 
IM>sal  and  reiterated  in  the  letter  of  August 
28,  any  other  meaning  than  that  which  we 
have  afiixed  to  them,  when  the  note  which 
was  ex  pr«»»sly  referred  to  in  the  letter  of  Au- 
gust 28.  and  which  was  inclosed  therein,  is 
considered.  By  the  terms  of  that  note  not 
only  were  the  previous  specific  directions  as 
to  the  mode  of  shipment  confirmed,  but  it 
wan  expressly  provided  that  the  delivery  to 
the  agent  selected  by  the  Division  of  Insular 
AfTairs  should  be  "f.  o.  b.  Jersey  City," 
thus  making  clear  the  distinction  between 
the  sense  in  which  the  words  "f.  o.  b.  Ma- 
nila'* were  used  in  the  proposal  and  their 
m«'aning  applied  to  the  final  delivery  at  Jer- 
sey City  in  consummation  of  the  contract  by 
which  the  sum  of  the  freight  to  Manila  had 
[24  3]bccn  included  *in  the  purchase  price.  So, 
also,  the  same  implications  arise  from  the 
final  instruction,  shifting  the  place  of  de- 
livery from  Jersey  City  and  directing  that 
the  merchandise  should  be  delivered  to  the 
agent  selected,  **f.  o.  b.  Brooklyn."  We 
think  the  contention  made  in  argument,  that 
the  letter  of  August  28  and  the  acceptance 
by  Andrews  k  Company  of  the  terms  of  that 
letter,  should  be  alone  held  to  constitute  the 
contract,  disregarding  the  note  inclosed  in 
the  letter  as  a  part  thereof,  is  refuted  by  its 
mere  statement.  In  any  event,  taking  the 
most  favorable  view  possible  for  the  govern- 
ment of  the  contract,  we  think  it  cannot  be 
said  that  the  presumption  which  arisi's  from 
the  delivery  of  the  goods  to  the  carrier  des- 
ignated bj'  the  government,  and  the  accept- 
ance by  the  government  of  the  bills  of  lading' 
52  li.  ed. 


made  to  the  consignee  or  his  order^  is  re- 
butted by  the  contract. 

Lastly,  it  is  urged  that,  in  any  event,  the 
court  below  erred,  since  the  contract  in  ques- 
tion was  not  ''reduced  to  writing  and  signed 
by  the  contracting  parties  with  their  names 
at  the  end  thereof,"  as  required  by  Rev. 
Stat.  §  3744,  U.  S.  Comp.  Stat.  1901,  p. 
2510.  But  it  is  settled  that  the  invalidity 
of  a  contract  because  of  a  noncompliance 
with  the  section  referred  to  is  immaterial 
after  the  contract  has  been  performed.  St. 
Ix>uis  Hay  &  Grain  Co.  v.  United  States, 
191  U.  S.  169,  103,  48  L.  ed.  130,  132,  24 
Sup.  Ct.  Rep.  47.  The  contention  that  the 
contract  in  question  had  not  been  executed 
because  there  had  been  no  delivery  is  dis- 
|)ose<l  of  by  what  we  have  already  said. 

As  the  views  which  we  have  expressed  con- 
cerning the  delivery  disfjosc  also  of  many 
subsidiary  contentions  based  upon  isolated 
provisions  of  the  contract,  such  as  the  right 
to  verify  the  contents  of  the  package  at  Ma- 
nila, etc.,  it  follows  that  tlic  judgment  below 
was  right,  and  it  is  therefore  affirmed. 


♦HENRY    M.    EARLE,    Administrator   de[244] 
Bonis   iN'OH,   with   the   Will    Annexed,  of 
William  E.  Earle,  Deceased,  Appt., 

V. 

T.  PEHCY  MYERS  and  John  J.  Hamilton, 
Administrators  dc  Bonia  A'on,  with  the 
Will  Annexed,  of  James  H.  Causten,  De- 
ceased.    (No.  12.) 


HENRY  M.  EARLE,  Administrator  de  Bo- 
nis Kouy  cum  Tcsfanicnto  AnnexOf  of 
William  E.  Earle.  Deceased,  Appt., 

V. 

T.  PERCY  MYERS  and  John  J.  Hamilton, 
Administrators  de  Bonis  A^ou,  cum  Testa- 
mento  Anncxo,  of  James  H.  Causten,  De- 
ceased.    (No.  388.) 

(See  S.  C.  Reporter's  ed.  244-261.) 

Appeal  — review  of  facts. 

1.  Findings  of  fact  made  by  an  auditor 
to  whom  a  ease  is  referred  to  state  the  ac- 
count, and  confirmed  by  the  courts  below, 
will  be  aflirmed  by  the  Supreme  Court  of 
the  United  States  unless  clearly  erroneous, 
liticliofl  — delay  in  bringing  8ult. 

2.  Failure  to  bring  suit  for  an  accounting 
under  an  agreement  to  divide  the  net  at- 
torneys' fees  received  in  the  prosecution 
of  French  spoliation  claims  until  two  years 
after   the   enactment   of   the   appropriation 

Note. — As  to  finality  of  decree  for  pur- 
pose of  appeal — see  notes  to  Schlosser  t. 
Meuiphill,  49  L.  ed.  U.  S.  1001;  Brush  Elec- 
tric Co.  v.  Electric  Improv.  Co.  2  C.  C.  A. 
379;  Central  Trust  Co.  v.  Madden.  17  C.  C. 
A.  238;  and  Prescott  &  A.  C.  R.  Co.  v.  At- 
chison, T.  &  S.  F.  R.  Co.  28  C.  C.  A.  482. 

1%V 


Bi4-M6 


SUPBEMB    CotTlT    OT    THC    UlTITBD    STATES. 


Oct.  Twmu, 


aet  of  Murch  S,  1890  (30  SUt.  at  L.  1161, 

1101,  chap.  42«.  U.  8.  Comp.  Stat.  1901,  p. 

761),  from  which  payment  might  be  made. 

it  not  such  laches  as  defeats  a  recovery. 

Aooonntinip  —  contract   for   diyislon   of 

attorneys'  fees. 

3.  The  estate  of  an  attorney  who  agreed 
to  divide  the  net  fees  received  in  the  prose- 
cution of  French  spoliation  claims,  in  con- 
sideration of  the  exclusive  use  of  certain 
papers,  may  be  required  to  account  for 
fees  received  for  services  performed  by  his 
administrator,  where  the  accounting  has 
been  treated  by  both  parties  as  one  proper 
to  be  made  for  the  whole  period. 

Appeal  —  finality  of  decision. 

4.  A  decree  which  reversed  some  of  the 
findings  and  conclusions  of  law  of  the  court 
below  in  an  action  for  an  accounting,  and 
directed  a  new  decree  to  be  entered  in  ac- 
cordance with  the  opinion  of  the  court,  is 
not  final  for  the  purpose  of  an  appeal  to  the 
Supreme  Court  of  the  United  States. 

[Nos.   12,  388.] 

Argued  October  16,  1907.    Decided  Decem- 
ber 2,  1907. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  some  of  the  findings 
and  conclusions  of  law  of  the  Supreme 
Court  of  the  District,  confirming  the  report 
of  an  auditor  in  an  action  for  an  account- 
ing, and  directed  a  new  decree  to  be  en- 
tered in  accordance  with  the  opinion  of  the 
court.  Dismissed  for  lack  of  a  final  judg- 
ment.    Also  an 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  affirming  a  decree  of  the  Supreme 
Court  of  the  District,  confirming  the  au- 
ditor's report  in  the  same  action,  after  such 
auditor  had  restated  the  account  in  ac- 
cordance with  the  direction  of  the  Court  of 
Appeals.     Reversed. 

See  same  case  below,  in  No.  12,  26  App. 
D.  C.  682. 

Statement  by  Mr.  Justice  Peckham: 
The  appeals  in  the  above  numbers  involve 
the  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia  (26  App.  D.  0.  682), 
which  modified  the  decree  of  the  supreme 
court,  confirming  the  report  of  an  auditor. 
The  action  was  brought  by  the  appellees 
against  the  administrator  of  Earless  estate 
for  an  accoimting,  and  after  issue  joined  it 
was  referred  to  an  auditor  to  state  the  ac- 
count upon  the  pleadings  and  proof  placed 
before  him.  The  auditor  reported  in  favor 
of  allowing  the  complainant,  as  due  the 
Causten  estate,  the  sum  of  $7,462.20.  After 
r946]the  report  had  been  confirmed  by  *the  su- 
preme  court,  each  side  took  an  appeal  and 


the  court  of  appeals  reversed  some  of  the 
findings  and  conclusions  of  law  of  the  court 
below,  and  directed  a  new  decree  to  be  en- 
tered, in  accordance  with  the  opinion  of  the 
court.  The  defendants  appealed  from  that 
order  to  this  court,  and  that  appeal  is  the 
above  number  12. 

Fearing  that  there  might  be  some  doubt 
as  to  the  finality  of  this  decree  for  the  pur- 
pose of  an  appeal  to  this  court,  the  parties, 
pursuant  to  the  decree  of  the  court  of  ap- 
peals, took  the  case  down  to  the  trial  court, 
which  referred  it  to  the  auditor,  who  re- 
stated the  account  in  accordance  with  the 
direction  of  the  court  of  appeals,  to 
which  exceptions  were  filed  by  the  de- 
fendant, which  were  overruled,  the  audit- 
or's report  confirmed  and  another  decree  en- 
tered, from  which  an  appeal  was  taken  to 
the  court  of  appeals  and  there  affirmed,  and 
from  the  decree  of  affirmance  an  appeal  has 
been  taken  to  this  court  and  allowed,  which 
is  number  388. 

The  material  facts  which  appear  in  the 
record  are  the  following:  For  many  years 
a  series  of  attempts  had  been  made  to  se- 
cure legislation  from  Congress  looking  to  the 
payment  of  claims  made  by  American  citi- 
zens for  damages  arising  from  illegal  seix- 
ure  of  their  vessels  by  the  government  of 
France,  which  the  United  States  had,  by 
treaty,  undertaken  to  pay.  Such  attempts 
had  been  unsuccessful,  until  at  length  an 
act  was  passed  by  Congress,  chapter  26  of 
the  Laws  of  1885  (23  SUt.  at  L.  283,  U.  S. 
Comp.  Stat.  1901,  p.  760),  which  provided 
for  the  ascertaining  of  claims  of  American 
citizens  for  spoliation  prior  to  the  31st  of 
July,  1801. 

During  quite  a  number  of  years  preced- 
ing the  act  of  1886  one  James  H.  Causten, 
a  resident  of  the  District  of  Columbia,  had 
accumulated  papers  which  were  regarded  as 
of  considerable  value  in  facilitating  proofs 
of  these  claims.  Mr.  Causten  died  before  the 
passage  of  the  act  of  Congpress,  leaving  these 
papers  in  the  hands  of  Mr.  William  E.  Earle, 
who  was  also  interested  in  the  prosecution 
of  said  claims,  and  therefore^  desired  the 
benefit  of  the  use  of  these  papers,  and,  after 
the  act  of  Congress,  Mr.  Earle  and  Mr. 
Waggaman,  the  administrator  of  the  estate 
*of  Mr.  Causten,  entered  into  a  contract  a8[S4 
of  the  date  of  June  12,  1886,  by  which  Mr. 
Earle  was  to  be  allowed  to  continue  in  the 
possession  and  exclusive  use  of  these  papers 
in  the  prosecution  of  the  spoliation  claims, 
for  which  possession  and  exclusive  use  he 
was  to  pay  to  the  administrator  (Wagga- 
man) 26  per  cent  of  all  fees  which  hs 
should  receive  on  account  of  these  claims^ 
'^after  deducting  from  all  such  fees  received, 
or  which  shall  hereafter  be  received  by  him, 
the  proper  expenses  incurred  by  him,  sinos 

ao7  u.  & 


Um.                                               Xmm  t.  Utow.  Ut,  Iff 

til*  puMge  of  the  ftct  of  CongrcM,  nfarring  entered  by  the   luprems  eoiurt,  U  ftlna^f 

njd  case*  ta  the  court  of  claimB  in  the  proM-  stated. 

culim  .1  lud  Froi.ihipoU.lloncl.inu,  .uck  ,[,„„  j„^„  „  oim.,.  .nd  Honrr  E. 

"  .       ,.  ^i"'  '"'°"'«;.  •J"'«"|»i!,  oni»  „„„  ^     ^  ;j,  „^  „j  „^  ,  jrt.1  tor 

wat,  .nd  the  eompcnution  of  other  .ttor-  ,ppeii.nt 

i»^  i>»»e.rll;  uioeUted  „ith  him,  „d  In  'J^,,  ^^^  h..  held  th.l,  in  .  proper  eu., 

wh.«  eonrpenenUon   «ud    E.rle    doe.    not  „  ,„,  .^^  ,  j,,,^  „,  „,„,J.,|';^  ,^ 

■^"-  ./i    "'"""•""  ^!""  »"1  E.rl.  ,„k„  „,  „,  „„  „„       ,,„  „i„  „,  ,^. 

.nd..ldW.gg.n,.n,.an„„,.tr.tor„.Iore-  ^.w  ,„  „gn„,„t 

...d,  or  h,.  .uee„or  in  om«,  .h.ll  be  «iid,  s„„|,,,„  ^  p„^,„„j  j  ^  ^  ^.^  ,,  „  g^ 

•T"?.";  """"■  "''  ll'P'opo't'on.tep.'t  5„    ,,  ,.   ^   jj„    j.,,,,^,  ,   ^^l,,„    ,j, 

of  u.d  fee.  dne  ».d  .dn,m..tr.tor  ,h.ll  be  „  g  ,,j  ,,  ^^          8  Snp,  CI.  Hop.  431. 

^i  over  to  «.d  .dmlnletrator  or  h..  .«»  j,,,  j,^,  in,  of  Iwhe.  .l.o.Td  Imvi  been 

«»>r  in  oBo.   .1  .n.h  .ettlenrlnt.'  „^  ,„  ,|,|,  ^„  ,„  ^||  ^,  ,„     ,,_^^ 

Ejrle  ^^eed  to  keep  tme  book,  of  .eeonnt  '■J,,,,,,  ,  commin,,,,  100  U.  S.  180,  42  L. 


of  ftll  feel  «ad  retainers  received  bj  him 


8  Sup.  Ct  Rep.  307. 


!?"  "?*^"  T^*"?  '.ri'".''*'  t^'MIT'""'        Tho  '"^O""  beloiv  erred  in  returns  W  *!■ 

t£<mof  the  el^imi  in  which  he  .houldbe  eii^  ,^  ^ppeiiart  cr^it  for   all   the   pl^yn.mU 

nffed  •■  counsel  or  otherwiBe,  the  Inmiu  W  __j_  vl  „„j     »     lu       *i  'L.i.i.j 

"^       ...  .     ,,  ..         .     ..    ,  made  by  Karle  to  the  attonipva  a^socinted 

account  to  be  open  at  all  timee  for  the  inspec-       ,,,    ..„    .      .^     .        ,.      ,„■,    _      „„,i. 

, ,,        ,    ,   -  .     ,  ,,  I  ivitli   him   in  Becurinir  the   ISill   appmnna- 

tion  of  the  administrator,  or  his  aueeeasor  In .  ~.  .."'.. 

office. 


tion;  just  as  it  would  have  erred  in  sn'tain- 


^        ,,                    ,.                      .  ,         I  inc  the  defense,  if  niade,  tlint  all  of  I-^rles 

Thereafter    prooeedinn    were    taken    by  ,                  n.     i     -i      ,         ,             .              j 

„     ,    .    ,,         1"™™    "       ,           ,            .  '  fees  were  the  fruiU  of  a  cliampertoun,  and 

Earle  in  the  court  of  cluima  towards  proving  .,  „  *  _      -ti  _i          -_   _        i        ■.!.     ih 

.,       ,   .          ,.-,.,           ...         L-         1  therefore,    illegal,    arrangcmunt    with     the 

tho  claims  of  hia  clients,  and  the  action  of  [,:_,._*■ 

tl,.t  eonrt  r««gnl.lns  .neh  el.lm.   jnong  '  ^„j  ,    ^„j,    „  „,„    ,,      ,„,  ^^    j^ 

Ml.,.,  to  .  art...  ..i™l   -"  '»rtl«»l  "  j^,  45.,  35  go.  088,  Alllm.ed  1.  !00  U.  8. 

^TirS  rVso'l    ;»  "u"   .°    L   807  "■  »»  ■■■  "<■  ="■  "  ST-  "'  ^'-  "'■  »'- 

i,»n   Marcn   3,   i»Hi    (Mil  Mat,   at  i*   avi,  „,,,,„   nihfw..    it  iinu.   ov>   ir  r    «.»    iss. 

,p.  fitO),  Congress  made  an  appropriation 

paiment  of  a   portion  of  all   elaimi   so 

certincd,  and  out  of  tliia  apiirnpriation  Mr.  Messrs.  T.  Percy  Myers  and  it.  J.  Col- 

Earle  received  as  fees  up  to  July,  1893,  the  bcrt  argued  the  cause,  and,  uith  Mr.  S.  T. 

•umof  about  f  38,000,  while  bis  books  showed  Thomas,  filed  a  brief  for  apjioUees: 

an  expenditure  of  over  tST.OOO,  leaving  Mr.  The  authorities  cited  by  counsel  in  support 

Earlr  some  tI8,000  behind.     Future  legis-  of  their  theory  are  irrelevant.     All  ot  the 

[94T]lation  wa*  expected,  which  would  turn  *thii  cases  involved  tbe  question  of  "lobby"  si'rT- 

defleit  into  a  profit.     It  was  hoped  that  a  ices  in  contracts  between  attorney  and  clii-nt 

further  appropriation   would    be    made    in  and  between  enparlnerit  in  tlie  distribution 

1893,  but  that  hope  wae  not  realized.     Mr.  of  a  fund  created  by  the  partners  engaged 

Earle  died  Id  August,  1893,  and  an  admin-  in  an  unlawful  enterprise. 

iatrator  was  thereafter  appointed.     No  fur-  Brooks  v.  Martin,  2  Walt.  70,   17  T'.  ed. 

thsr  appropriation  tvas  made  until  March  3,  732;  McBlair  v.  Gibbes,  17  How.  232,  15  L. 

ISSft   (30  SUt.  at  L.  1101,  1101,  chap,  426,  ed.  132;  Nuttv.Knut,  200  U.  S.  12,S0L.cd. 

U.  8.  Camp.  SUt.  IMI,  p.  761).    Underthii  348,    26    Sup.    Ct.    Rep.    2in;    Ilanelton   t. 

appropriation  the  estate  of  Earle  received  SheckelU,  202  U.  S.  71,  SO  L.  ed.  03D,  ES 

•ame  «S0,000  in  fee*.  Sup.  Ct.  Rep.  607. 

Negotiations  for  the  settlement  of  the  aC'  The  length  of  time  during  wliii-h  the  party 
counts  between  the  administrator  of  Barle'i  neglects  the  assertion  ot  his  right,  which 
eatate  and  the  administrator  ot  Causten's  es-  must  puss  in  order  to  show  laelies,  varies 
tate  wcrs  proceeded  with,  but  proved  unsuc  with  the  peculiar  circumstances  of  eacli  case, 
«cHfiil,  when  this  suit  was  Instituted  b;  and  is  not,  like  the  matter  of  limitations, 
tlia  Cauflten  administrator  far  an  account-  subject  to  an  arbitrary  rule.  It  is  an  e<iuit- 
lag.  Pleadings  were  liad  in  due  form,  and  able  defense,  and  lapse  of  time  must  tie  to 
tLt  case  was  referred  to  an  auditor  of  the  threat,  and  relation  of  defendant  to  rights 
court  lor  a  statement  of  tbe  account,  who  such,  that  it  would  be  inequitable  for  plain- 
after  considerable  testimony  had   been  ad-  tiff  to  assert  them. 

duced,  filed  bis  report  and  found  the  sum  ol  Halstead  v.  Orlnnan,  162  IT.  F!.  412-410,  SB 

•7,482.20  to  be  due  from  the  defendant  U  L.  ed.  IOS-497,  14  Sup.  Ct.  Rep.  041;  Alsc^ 

the  eompUinant.     Exceptioni  were  filed  bj  v.  Riker,  156  U.  8.  401,  30  h.  ed.  223,  IS 

both  parties,  which  were  overruled  by  thi  Sup.  Ct.  Rep,  102. 

supreme  court,  and  the  auditor's  report  wai  A  finding  ot  fact  by  the  auditor,  two  courts 

eonfirmed.  having  subseiiuenUy  tea-cXwi  ttw  »o.w*-  w««p 

Tbe  court  of  *ppe*U  modi&ed  the  decref  eluaion  on  the  sauw  q^iMkUoa  ot  ta^V-.  waA 

»M  I^  ML                                                        J3  V»* 
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bo  acof'pled  as  correct  until  it  ia  made  dear 

that  tlirir  conclusion  ivaa  erroneous. 

Bnkor  V.  Cumniinsa.  l^O  U.  S.  18D,  42  L. 
ed.  711,  18  .'■np.  Ct.  Kc|t.  3(17[  Furrer  v.  Fer- 
rin,  I  !-■.  U,  ^.  132,  30  L.  cJ.  640,  12  Sup,  Ct. 
r.fx>.  SJl;  Tilfrlmiaii  r.  Proctor,  126  U.  8- 
1311.  r,l  I„  p.l.  i;iil,  8  Sup.  ct.  Rfp.  8»4 ;  Kim- 
IktIv  v.  Arms.  129  U.  S.  512,  3i  L.  cd.  704, 
(1  Sii[).  ct.  licp.  .1-1.1;  ICvans  V.  State  Nat 
ISiiiik,  UI  L.  S.  107,  35  L.  ed.  05i,  11  Sup. 
ft.  l!i-[i.  S8."i;  lEiclrirdson  v.  Van  Auken,  5 
A].|>.  J),  r.  20!i;  Grafton  v,  Paine,  7  App,  D. 
C.  i-w;  Smith  V.  American  Bonding  &  T. 
Co.  12  App.  D.  C.  102;  Hiitdiiiis  v.  Munn, 
28  App.  D,  C.  271  j  Franc*  v.  Culrman,  2« 
App.  D.  C.  287. 

"Sir.  JmitieF  rocklinm,  after  making  the 
[urc^'iiini:  Btntcment,  delivered  the  opinion 
of  lhi>  ™iirti 

In  iiiakiii;;r  up  the  account,  the  repre- 
wnl;i(ivi;  of  the  Earte  estate  claimed  a  cred- 
it fur  the  nnin  of  $]n,!>r>8-05  aa  part  of  the 
propi'r  cxpc'iiM'S  incurred  by  or  in  l>clialf  of 
dcfviiilniit  in  olil.iinliis  the  appropriations 
alH'Vi'  mi-utioncil-  The  auditor  struck  out 
$1:1,0.13.0.1  of  such  claimed  credit,  leaving 
fO. .1(1(1  ;i<<  a  proper  credit  in  favor  of  the  ad- 
niJiii-ftrntnr  of  Karle.  The  thirteen  thousand 
and  rtnnie  odd  dollars  were  stricken  out  by 
tlie  nuditi'i*  litenit^e  of  (lie  fact,  a.s  he  found, 
2IR]lhiit  these  ninnej-s  "were  paid  for  lobbying 
Heriices,  in  e/Tcirls  to  sccuri-  liir  appropria- 
tion by  ConitrrsH,  v  liicli  services  lie  held 
were  conhiiry  to  pulilic  policy  and  disconn- 
tcnnnced  by  the  courts,  and  therefnre  not  to 
lie  atloivid  an  a  proper  credit.  The  balance. 
M.,>on,  the  niiditor  held  that  the  proof  showed 
hail  lieen  paid  by  tbe  ilefendnnt  for  legal 
services  hy  (he  individilnit  named,  and  that 
sueli  «i  ivii;  ,  were  valuable,  and  the  amount 
paid  \va^  nut  ixcesaive  or  unrensonahle.  This 
amount  coniiisted  of  three  sejiarate  items, 
two  i(;>m»  for  Sli.COO  and  one  item  for  *2,- 
SOll. 

I'lMin  the  arcunient  in  tbe  court  of  ap- 
peals, the  d.>fendrtnt"«  counsel  intinted  that 
tlic  i\'h»l.-  Stg.000  should  have  been  allowed 
n>  a  [ir.prr  eredil,  ivhile  (he  plainliir«' conn 
st  a-^'Ttid  that  Ibe  di--nll,.H,inec  of  the 
l.1.0(»l-.bdlar  cridit  wan  rishl.  but  that  the 
court  erred  in  ndmittin},'  the  $l>..?IXI  as  a 
proper  endil.  The  court  of  appeals,  as  we 
hiivi-  K.-iid,  iilliniK-d  that  portion  of  the  de- 
criv  in  »hieh  the  auditor  diHallowpd  the 
$l:i.n()il  eluimcd  for  cre.lil.  but  reversed  tliat 
jmrli'iii  of  tbe  decree  by  which  the  auditor 
ftllo-.ve.l  till'  credit  of  (O.SOIK  and  dircct.il 
the  decree  to  be  amended  by  slrikinjf  out  the 
above  credit  for  that  sum.  This  wa.v  upon 
tlie  ;;round  that  the  $r>,oOn  claimed  was  aNo 
Illegal.  Tlic  court  anid  that  it  ivaa  impos- 
Ki'ii/i-  to  rail!  the  reeoni  ivithout  coming  to 


the  conclusion  that  these  killed  i 
were  of  the  kind  known  as  lobbying  service* ; 
that,  although  proof  on  the  subject  was  mea- 
ger, yi't.  so  far  as  it  went,  it  tended  un- 
mistakably to  show  the  illicit  charaeter  of 
the  services,  being  personal  influence  and 
personal  solicitation  with  member*  of  Con- 
gress, and  that  courts  had  branded  service* 
of  a  like  nature  as  improper,  and  for  which 
no  ^eco^■ery  would  be  allowed. 

The  auditor  before  whom  the  cose  was 
tried  and  »ho  beard  the  witneasefl,  while 
holding  that  certain  of  the  credit  claim* 
u'erc  illegal,  aa  claims  for  lolibying  services, 
yet  held  that  these  |>articnlar  claims  for 
Her>ices  performed  by  lufiiilierfl  of  tbe  bar. 
and  representing  the  90.500  allowed,  wcra 
for  proper  profeiwional  services,  and  a*  such 
shouKt  be  allowed.  Tl>o  supreme  'court  udSlt; 
Ibe  District  confirmed  the  report  of  the  au- 
ditor, and  thereby  held  that  the  credit 
claimed  for   tbe  ]>ayment  of  these  lervica* 

After  a  careful  examintion  o(  tin  te*U- 
mony  in  the  case  we  are  unable  to  eoneur 
with  the  court  of  appeals  on  this  queaticm. 
\Vc  cannot  finil  any  evidence  to  justify  « 
reversal  of  the  repirt  of  the  audit<ir,  con- 
firmed as  it  is  by  tbe  supreme  court.  The 
payments  were  jiroved  to  have  been  made, 
and  there  is  no  evidence  of  any  illegality  con- 
nected with  the  services  performed  suHicient 
to  justify  an  appellate  tribunal  in  revers- 
ing tbe  finding  of  the  auditor  and  the  su- 
prmie  court  upon  this  question  of  tact.  It 
is  unnecessary  to  emboily  in  Ibis  opinion 
a  reference  to  tbe  testimony  in  tbe  case  ..i 
to  make  extracts  therefrom,  but  it  is  enough 
to  say  that  we  are  satisfied,  from  a  careful 
perusal  thereof,  that  we  are  right  in  the 
oonclusioriB  wliich  we  have  come  to. 

Aa  to  the  13,0C0-dollar  credit  which  the 
auditor  and  the  supreme  court  and  the  court 
of  appi-als  tiave  all  disallowed,  n-e  are  of  the 
opinion  that  there  was  sulTieicnt  evidence  to 
justify  its  disallowance.  The  evidence  would 
seem  to  justify  the  finding  of  tbe  auditor 
that  these  ]>articular  services  thus  paid  for 
were  of  the  character  generally  designated 
ns  lobbying  services,  and  in  such  case  it  ia 
proper  to  follow  tbe  general  rule  of  afTirm- 
ing  a  finding  of  fact  made  and  confirmed  by 
the  courts  lieloir,  unless  the  same  be  clearly 

Again,  the  auditor  disallowed  in  part  » 
claim  of  some  $15,000,  which  the  defendant 
■sierts  was  paid  to  two  other  attorneys  (or 
their  services,  under  a  special  agreement 
which  was  made  between  the  administrator 
of  the  Karle  estate  and  such  attorneys.  The 
auditor  made  a  finding  of  the  facts  in  re- 
gard to  such  employment,  and  carefully  oon- 
sidcrcd  the  conations  an  tliey  appeared  in 
%Qt  V,  8. 
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the  proof,  and  stated  that  he  was  of  the 
opinion  that  the  services  in  question  did  not 
require  the  time  and  attention  of  these  three 
gentlemen,  and  that  it  would  not  be  just  to 
impose  the  burden  of  the  payment  to  them 
upon  this  ease  in  such  a  manner  as  to  di- 
[250]minish  the  small  ^amount  which  would  be 
found  due  and  payable  to  the  complainant. 
He  therefore  in  the  account  allowed  a  cred- 
it for  but  one  half  of  the  amount,  which  he 
said  was,  in  his  ''judgment,  a  liberal  allow- 
ance for  the  present  account.''  Counsel  for 
the  defendant  have  failed  to  show  from  the 
evidence  in  the  record  that  this  item  was  im- 
properly disposed  of  by  the  auditor. 

As  to  the  alleged  laches  on  the  part  of  the 
complainant  in  bringing  this  suit,  we  think 
the  courts  below  have  committed  no  error  in 
their  judgments.  The  evidence  showed  that 
during  the  time  of  the  life  of  Mr.  Earle,  al- 
though the  books*  of  account  were  quite 
meager,  yet,  such  as  there  were,  had  been 
examined  by  the  administrator  of  Causten, 
In  the  office  of  Mr.  Earle,  and  that  objection 
had  been  made  to  the  payment  of  the  moneys 
to  these  persons  in  regard  to  whom  the 
charge  of  lobbying  services  was  made.  There 
was  no  account  stated,  and  the  failure  to 
bring  suit  for  an  accounting  until  January, 
1001,  two  years  after  the  appropriation  act 
of  1809,  from  which  payment  might  be  made, 
cannot  be  regarded  as  laches  to  prevent  a 
recovery  in  this  suit. 

The  objection  that  there  was  in  reality  no 
liability  on  the  original  contract  arising  out 
of  services  performed  by  the  administrator 
after  the  death  of  William  E.  Earle  cannot 
be  sustained.  The  accounting  has  been 
treated  by  both  parties  as  one  proper  to 
be  made  for  the  whole  period.  Including  that 
which  elapsed  subsequently  to  the  death  of 
3fr.  Earle.  The  defendant  recognized  this 
right  by  making  the  accounting  not  only  for 
fees  received  prior  to  the  death  of  Mr.  Earle, 
but  for  such  fees  as  were  received  under  the 
appropriation  act  of  1809.  The  account  pre- 
sented by  the  Earle  estate  to  the  Causten  es- 
tate admits  an  indebtedness  due  from  the 
administrator  of  the  former  of  something 
over  $2,000,  and  the  account  purports  to  be 
one  between  the  estate  of  Earle  and  the  es- 
tate of  Causten,  and  it  embraces  not  only 
fees  received  by  William  E.  Earle  in  his 
lifetime  under  the  appropriation  act  of  1891, 
but  fees  received  by  the  estate  of  Earle  un- 
der the  appropriation  act  of  1899.  Thus 
both  parties  seem  to  have  treated  the  ac- 
[S51]count  as  *one  account,  with  reference  to  the 
act  of  1891  and  also  to  that  of  1890,  and 
we  think  that,  under  the  circumstances,  the 
defendant  should  be  held  liable  to  account 
therefor  as  indicated. 

The  account  should  be  restated  by  allow- 
ing credit  to  tha  defendant  of  $6,500,  the 
5S  Ii.  ed. 


amount  paid  the  attorneys  as  already  stated. 
As  to  all  other  nuitters,  the  decree  Is  right. 
The  proper  disposition  of  the  case  Is  to  dis- 
miss the  appeal  In  No.  12,  because  the  de- 
cree appealed  from  is  not  a  final  one,  and  to 
reverse  the  decree  In  No.  388,  for  the  pur* 
pose  of  making  the  proper  credit  to  defend- 
ant In  the  account. 
Beversed. 


OZAN  LUMBER  COMPANY,  Petitioner, 

V. 

UNION  COUNTY  NATIONAL  BANK  OF 
LIBERTY,   INDIANA. 

(See  8.  C.  Reporter's  ed.  261-267.) 

Constitutional  law—  equal  protection 
of  the  laws  — state  regulation  of  sale 
of  patented  articles. 

The  exemption  of  merchants  and  dealers 
who  sell  patented  things  in  the  usual  couna 
of  business  from  the  operation  of  Kirby'r 
(Ark.)  Dig.  If  513-516,  requiring  a  nego- 
tiable instrument  taken  in  payment  for  a 
patented  article  to  show  on  its  face  for 
what  it  was  given  or  be  void,  does  not  ren* 
der  such  statute  repugnant  to  U.  S.  Const., 
14th  Amend.,  as  denying  the  equal  protee* 
tion  of  the  laws. 

[No.  37.1 

Submitted  November  6,  1907.    Decided  Dt- 
cember  2,   1907. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Eighth  Circuit  to  review  a  judgment  whkh 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Arkansas,  mm^ 
taining  a  demurrer  to  the  defense  in  an  ac- 
tion upon  certain  promissory  notes,  that 
they  did  not  show  on  their  face  that  they 
were  taken  in  payment  for  a  patented  ar- 
ticle. Judgments  of  both  courts  reversed 
and  the  cause  remanded  to  the  Circuit 
Court  for  further  proceedings. 

See  same  case  below,  76  C.  C.  A.  218» 
145  Fed.  344. 

Statement  by  Mr.  Justice  Peckham: 
This  case  comes  here  upon  certiorari  di- 
rected to  the  circuit  court  of  appeals  f6r 
the  eighth  circuit.  The  action  was  com- 
menced in  the  United  States  circuit  court 
for  the  western  district  of  Arkansas,  upon 
certain  promissory  notes,  which  the  defend- 
ant, the  Ozan  Lumber  Company,  in  Its  an- 
swer alleged  had  been  given  by  it  in  pay- 
ment for  a  patented  article,  such  notes  not 
being  executed  upon  a  printed  form,  show- 
ing they  were  given  in  consideration  of  a 
patented  machine,  aa  required  by  the  stai- 
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nie  of  Arkansas.     Kirby*s  Digest  Laws  of 
Arkansas,  f|  513  to  516,  inclusive. 

A  demurrer  to  the  defense  was  interposed 
on  the  ground  that  it  did  not  state  facts  con- 
stituting a  defense.  The  circuit  court  sus- 
tained the  demurrer,  because,  as  it  held,  the 
act  was  in  violation  of  the  14th  Amendment, 
as  denying  to  the  plaintiflT  the  equal  protec- 
tion of  the  laws.  127  Fed.  206.  The  case  was 
taken  by  writ  of  error  to  the  circuit  court 
of  appeals,  where  the  judgment  was  affirmed 
for  the  reason  that  the  act  was  an  illegal 
discrimination  against  patented  articles.  76 
C.  C.  A.  218,  145  Fed.  344.  The  application 
by  defendant  for  a  certiorari  to  review  that 
judgment  was  granted. 

Messrs.  U.  M.  Rose  and  Thomas  C  Mc- 

submitted  the  cause  for  petitioner. 


Mr.  Morris  M.  Gohn  submitted  the  causo 
for  respondent: 

The  statute  was  void,  because  of  the  im- 
proper classification  made. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  V. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rop.  255; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rop.  431; 
Cotting  v.  Kansas  City  Stock  Yards  Co. 
(Cotting  v.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  Dobbins  v.  Los  An- 
geles, 195  U.  S.  223,  236,  49  L.  ed.  169,  175, 

25  Sup.  Ct.  Rop.  18 ;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Smith,  173  U.  S.  684,  43  L.  od.  858, 
19  Sup.  Ct.  Rep.  565;  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  42  L.  od. 
1037,  18  Sup.  Ct.  Rep.  594;  Minnesota  v. 
Barber,  136  U.  S.  313,  34  L.  ed.  455,  3 
Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep. 
862;  Soon  Hing  v.  Crowley,  113  U.  S.  709, 

26  L.  ed.  1147,  5  Sup.  Ct.  Rep.  730;  Ward  v. 
Maryland,  12  Wall.  418,  20  L.  ed.  449;  Ex 
parte  Deeds,  76  Ark.  642,  87  S.  W.  1030; 
Woods  V.  Carl,  75  Ark.  336,  87  S.  W.  621 ; 
Ex  parte  Ft.  Smith  &  V.  B.  Bridge  Co.  62 
Ark.  461,  36  S.  W.  1060;  State  ex  rel.  Mc- 
Cue  v.  Ramsey  County,  48  Minn.  236,31  Am. 
St.  Rep.  660,  51  N.  W.  112;  People  v.  Marx, 
00  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29 ; 
Diicon  v.  Poe,  159  Ind.  492,  60  L.R.A.  308, 
05  Am.  St.  Rep.  309,  65  N.  E.  518;  Harmon 
V.  State,  66  Ohio  St.  249,  58  L.R.A.  618,  64 
N.  E.  117;  Brown  v.  Jacobs*  Pharmacy  Co. 
115  Ga.  429,  67  L.R.A.  547,  90  Am.  St.  Rep. 
126,  41  S.  E.  653;  Re  Flukes,  157  Mo.  126, 
61  L.R.A.  176,  80  Am.  St.  Rep.  619,  67  S.  W. 
545;  Stimson  v.  Muskegon  Booming  Co.  100 
Mich.  347,  59  N.  W.  142;  Gillespie  v.  People. 
188  111.  176,  52  L.RJ^.  283,  80  Am.  St.  Rep. 
176,58  N.  E.  1007;  Templar  v.  State  Exam- 
iners, 131  Mich.  254,  100  Am.  St  Rep.  610, 
90  N.  W.  1068;  Low  v.  Rees  Printing  Co.  41 
Keb.  127,  24  L.R.A.  702,  43  Am.  St.  Rep, 
570,  69  N.  W.  362. 


Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  validity  of  this  very  statute  of  Ar- 
kansas (at  least,  until  Congress  legislates 
upon  the  subject)  has  already  been  atfirmed 
by  this  court  (Woods  v.  Carl,  203  U.  S. 
358,  51  L.  ed.  219,  27  Sup.  Ct.  Rep.  99), 
and  the  validity  of  statutes  of  a  somewhat 
similar  nature  has  also  been  affirmed  in 
the  case  of  Allen  v.  Riley,  203  U.  S,  347, 
51  L.  ed.  216,  27  Sup.  Ct.^  Rep.  96,  immedi- 
ately preceding  the  case  above  cited. 

It  is  sought  to  avoid  the  authority  of  our 
decision  upon  this  Arkansas  statute  by  as- 
serting that  nothing  was  therein  decided  ex- 
cept tlie  validity  of  the  1st  section  of  the 
act,  and  that  the  validity  of  the  act  when 
considered  in  connection  with  the  4th  section 
was  not  argued  or  decided.  The  4th  sec- 
tion reads  as  follows:  '^This  act  shall  not 
apply  to  merchants  and  dealers  who  sell  pat- 
ented things  in  the  usual  course  of  busi- 
ness." Other  reasons  for  an  affirmance  are 
set  up  in  the  brief  of  respondent. 

The  grounds  given  for  the  decision  by  the 
circuit  court  and  the  circuit  court  of  ap- 
peals differ  somewhat.  The  circuit  court 
says  that  the  efTect  of  the  4th  section  of  the 
statute  is  to  violate  that  portion  of  the  14th 
Amendment  to  the  Federal  Constitution 
which  provides  that  no  state  shall  *deny  to[255] 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws;  while  the  circuit 
(K>urt  of  appeals  bases  its  judgment  upon 
the  unlawful  discrimination  evidenced  by 
the  act  against  those  who  are  protected  by  a 
patent  granted  by  the  United  States. 

In  203  U.  S.  358  (supra)  this  court  held 
the  statute  valid  as  against  an  objection  of 
the  same  nature  as  that  taken  herein  by  the 
circuit  court  of  appeals.  Our  decision  in 
that  case  had  not  been  made  at  the  time  of 
the  decision  of  this  case  in  the  courts  below. 
The  ground  taken  by  the  circuit  court  was 
not  discussed  in  our  opinion  in  203  U.  S., 
and  although  it  might  be  urged  that  all  ob- 
jections to  its  validity  arising  upon  the  face 
of  the  statute,  even  if  not  specially  dis- 
cussed, were  overruled  by  the  decision,  yet, 
assuming  that  the  particular  question  now 
presented  is  still  open  in  this  court,  we  are 
of  opinion  that  the  exception  contained  in 
I  4  does  not  render  the  statute  invalid.  The 
plain  purpose  of  the  whole  statute  is  to 
create  and  entorce  a  proper  police  regula- 
tion. Its  passa;;e  showed  that  the  legis- 
lature was  of  opinion  that  fraud  and  impo- 
sition were  frequent  in  the  sale  of  property 
of  this  nature,  except  in  the  cases  mentioned 
in  f  4,  and  that  temptations  to  false  repre- 
sentations in  regard  to  the  virtues  and  val- 
ue of  the  article  sold  were  also  frequently 
yielded  to.    When  the  sale  of  the  article  was 
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effected  bj  such  representations,  and  a  note 
given  for  the  amount  of  the  sale,  a  transfer 
of  the  note  to  a  bona  fide  purchaser  for  yal- 
ve  before  its  maturity  prevented  tl.e  vendee 
from  showing  the  fraud  by  which  the  sale 
had  been  accomplished.  In  order  to  reach 
•ueh  a  transaction  and  to  permit  the  vendee 
to  show  the  fraud,  the  statute  was  passed. 
It  was  doubtless  thought  that  merchants  and 
dealers,  as  mentioned  in  the  statute,  while 
dealing  with  the  patented  things  in  the 
manner  stated,  would  not  be  so  likely  to 
make  representatiors  or  to  engage  in  a  fraud 
to  effect  a  sale,  as  those  covered  by  tne 
ttatute.  The  various  itinerant  venders  of 
patented  articles,  whose  fluency  of  speech 
and  carelessness  regarding  the  truth  of  their 
representations  might  almost  be  said  to  have 
[l5f]*become  proverbial,  were,  of  course,  in  the 
mind  of  the  legislature,  and  were  included 
in  this  legislation.  Indeed,  they  are  the 
principal  people  to  be  alTected  by  it. 

The  manufacturer  of  a  patented  article, 
who  also  sells  it  in  the  usual  course  of  busi- 
mess  in  his  store  or  factory,  would  probably 
come  within  the  exception  of  §  4.  He  may 
be  none  the  less  a  dealer,  selling  in  the  usual 
eourse  of  his  business,  because  he  is  also  a 
manufacturer  of  the  article  dealt  in.  Ex- 
ceptional and  rare  cases,  not  arising  out  of 
the  sale  of  patented  things  in  the  ordinary 
way,  may  be  imagined  where  this  general 
classification  separating  the  merchants  and 
dealers  from  the  rest  of  the  people  might  be 
regarded  as  not  sufficiently  comprehensive, 
because  in  such  unforeseen,  unusual,  and  ex- 
ceptional cases  the  people  afTectcd  by  the 
statute  ought,  in  strictness,  to  have  been  in- 
cluded in  the  exception.  See  opinion  of 
circuit  court  herein,  127  Fed.,  supra.  But 
we  do  not  think  the  statute  should  be  con- 
demned on  that  account.  It  is  because  such 
imaginary  and  unforeseen  cases  are  so  rare 
and  exceptional  as  to  have  been  overlooked 
that  the  general  classification  ought  not  to 
be  rendered  invalid.  In  such  case  there  is 
really  no  substantial  denial  of  the  equal  pro- 
tection of  the  laws  within  the  meaning  of 
the  Amendment. 

It  is  almost  impossible,  in  some  matters, 
to  foresee  and  provide  for  every  imagina- 
ble and  exceptional  case,  and  a  legislature 
ought  not  to  be  required  to  do  so  at  the  risk 
of  having  its  legislation  declared  void,  al- 
though appropriate  and  proper  upon  the 
general  subject  upon  which  such  legislation 
ii  to  act,  so  long  as  there  is  no  substantial 
and  fair  ground  to  say  that  the  statute 
makes  an  unreasonable  and  unfounded  gen- 
eral classification,  and  thereby  denies  to  any 
person  the  equal  protection  of  the  laws.  In 
a  classification  f6r  governmental  purposes 
there  cannot  be  an  exact  exclusion  or  in- 
clusion of  persons  and  things.  See  Gulf,  C. 
k  S.  F.  R.  Oo.  V.  Ellis,  1G5  U.  &  150,  41 


L.  ed.  066,  17  Sup.  Ct.  Rep.  265,  and  cases 
cited;  Missouri,  K.  &  T.  R.  Co.  v.  May,  194 
U.  S.  207,  48  L.  ed.  971,  24  Sup.  Ct.  Hep. 
038.  We  can  see  reasons  for  excepting  mer- 
chants and  dealers  who  sell  patented  things, 
in  the  usual  course  of  business,  from  the 
provisions  of  the  statute,  *and  we  think  the[257] 
failure  to  exempt  some  few  others,  as  above 
suggested,  ought  not  to  render  the  whole 
statute  void  as  resulting  in  an  unjust  and 
unreasonable  discrimination. 

The  case  of  Connolly  v.  Union  Sewer  Pipe  ^ 
Co.  184  U.  S.  540,  40  L.  ed.  079,  22  Sup. 
Ct.  Rep.  431,  one  of  the  cases  cited  by  the 
circuit  court,  is  not,  in  our  opinion,  ap- 
plicable. The  statute  did  not  apply  to  ag- 
ricultural products  or  live  stock  while  in 
the  hands  of  the  producer  or  raiser.  It  was 
held  that  this  exemption  rendered  the  stat- 
ute void,  as  denying  to  persons  within  the 
jurisdiction  of  the  state  the  equal  protection 
of  the  laws.  The  statute  was  held  to  create 
a  classification  of  an  arbitrary  nature,  appli- 
cable to  large  numbers  of  people,  and  yet 
not  basod  upon  any  reasonable  ground. 
Those  who  were  exempted  from  its  provi- 
sions were  numerous  and  stood  practically 
in  the  same  relation  to  the  subject-matter  of 
the  statute  as  did  the  other  class  upon 
whom  the  statute  acted,  and  no  valid  rea- 
son could  be  given  why,  if  one  were  included, 
the  other  should  be  exem()ted.  The  same 
reasons  applied  to  all  the  classes,  and  should 
have  led  to  the  same  results  with  regard  to 
all.  There  was  no  room  for  a  proper  or 
fair  discrimination. 

We  think  there  is  a  distinction,  founded 
upon  fair  reasoning,  which  upholds  the  prin- 
ciple of  exemption  as  contained  in  the  4th 
section,  and  that,  consequently,  the  statute 
does  not  violate  the  14th  Amendment  on 
the  ground  stated. 

The  case  was  decided  by  the  courts  below 
solely  upon  constitutional  grounds,  and  up- 
on those  grounds  l^he  decision  cannot  rest. 
It  must,  therefore,  be  remanded,  and  if  there 
be  any  other  facts  to  be  urged  they  can  be 
presented  on  another  trial. 

The  judgments  of  the  Circuit  Court  and 
the  Circuit  Court  of  Appeals  must  be  re-         i 
versed  and  the  case  remanded  to  the  Circuit 
Court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Reversed. 


•BANK  OF  KENTUCKY,  National  Bank  of[a58] 
Kentucky,  Oscar  Fenley,  and  Edwin  W. 
Hayes,  Plffs.  in  Err., 

v. 

COMMONWEALTH   OF   KENTUCKY. 

(See  S.  C.  Reporter's  ed.  268-270.) 

Judgment  — res   Judicata. 

1.  A  decree  oi  a  YedeiaX  couxX.,  cyiyatXtl^ 
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»  state  board  of  Taluation  and  assessment 
from  assessing  bank  stock  for  taxation, 
which  proceeds  solely  upon  the  ground  that 
such  board  is  the  agent  of  the  local  munic- 
ipalities, and  is  therefore  bound  by  the 
prior  injunction  decree  obtained  against  a 
county  in  a  suit  to  which  the  board  was 
not  a  party,  cannot  conclude  another  coun- 
ty, on  any  theory  of  the  dependence  of  the 
power  of  the  county  to  collect  taxes  upon 
the  valuation  and  apportionment  made  by 
the  board,— especially  where  the  state 
courts  do  not  adopt  this  theory  of  the  rela- 
tion of  the  board  of  valuation  to  the  coun- 
ties and  other  municipalities  of  the  state. 

Ckinstitutlonal  law  —  Impairing  contract 
obligations. 

2.  Contract  obligations  created  by  a  state 
statute  exempting  a  bank  from  any  other 
taxes  than  those  therein  prescribed  are  not 
impaired  by  a  subsequent  statute  changing 
tlw  day  when  the  bank  is  to  report  its 
property  for  assessment,  the  effect  of  which 
is  to  impress  a  lien  on  its  property  which 
continues,  notwithstanding  the  repeal  of  its 
charter  before  liability  under  the  former 
statute  attached,  and  the  transfer  of  its 
assets  to  another  bank,  organized  for  the 
purpose  of  taking  them  over. 

[No.  87.] 

Argued  October  23,  1907.     Decided  Decem- 
ber 2,  1907. 

IN  ERROR  to  the  (Jourt  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Jefferson  Circuit  Court,  in  that  state,  which 
had  in  turn  affirmed  a  judgment  of  the 
Jefferson  County  Court,  directing  an  assess- 
ment for  taxation  of  the  assets  of  a  bank. 
Affirmed. 

See  same  case  below,  29  Ky.  L.  Rep. 
643,  94   S.   W.  620. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  Pope  Humphrey  argued 
the  cause  and  filed  a  brief  for  plaintiffs  in 
error. 

Mr.  Henry  Ijane  Stone  argued  the  cause, 
and,  with  Messrs.  Samuel  B.  Kirby  and  Rob- 
ert W.  Bingham,  filed  a  brief  for  defendant 
in  error. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  case  involves  the  liability  of  plain- 
tiffs in  error,  Bank  of  Kentucky  and  Nation- 
al Bank  of  Kentucky,  to  be  assessed  for 
certain  back  taxes  under  the  revenue  law 
[969]of  the  state  of  'Kentucky.  That  law  makes 
it  the  duty  of  "auditor's  agent  to  cause  to 
be  listed  for  taxation  all  property  omitted 
or  any  portion  of  property  omitted  by  the 
MMseasoT,  board  of  supervisors,  board  of 
wmiuMti'on  Mud  MsaeaMment,  or  MlTOtA  com- 


mission, for  any  year  or  years."    Ky.  Stat. 
Carroll's  Compilation,  1903,  f  4241. 

In  pursuance  of  other  provisions  of  the 
section  this  suit  was  brought.  There  is 
no  dispute  about  the  facts.  The  Bank  of 
Kentucky  was  chartered  by  the  legislature 
of  Kentucky  in  1834.  Its  charter  was  sub- 
sequently twice  extended,  but  was  repealed 
by  an  act  approved  March  22,  1000.  On 
May  1st,  1900,  the  National  Bank  of  Ken- 
tucky was  organised  and  took  over  its  as- 
sets. 

The  purpose  of  the  suit  is  to  subject  these 
assets  to  assessment  for  taxes  for  Jefferson 
county  for  the  years  1898,  1899,  and  1890- 
1900,  and  for  the  state  for  the  year  1890- 
1900.  Against  the  assessment  for  county 
taxes  plaintiffs  in  error  pleaded  a  judgment 
of  the  circuit  court  of  the  United  States, 
which,  it  is  contended,  established  that  it 
had  been  adjudged  that  the  Bank  of  Ken- 
tucky was  only  taxable  under  a  law  of  the 
state,  called  the  Hewitt  law,  and  that  such 
law  constituted  an  inviolable  contract  be- 
tween the  bank  and  the  state.  And  against 
the  state  taxes  it  was  urged  that  the  bank 
had  ceased  to  exist  by  the  repeal  of  its  char- 
ter before  liability  under  the  Hewitt  law 
attached. 

1.  By  its  original  charter  the  Bank  of 
Kentucky  was  required  to  pay  25  cents  on 
each  share  of  its  stock  in  lieu  of  all  other 
taxation.  By  an  exercise  of  a  power  re- 
served the  legislature  increased  this  to  60 
cents.  By  the  Hewitt  law  it  was  provided 
that  the  banks  in  the  commonwealth  should 
pay  to  the  state  75  cents  on  each  share 
of  their  capital  stock  outstanding,  and  the 
ordinary  rate  of  state  taxation  on  the 
amount  of  its  profits,  less  10  per  cent  there- 
of. The  tax  was  to  be  in  lieu  of  all  local 
taxation,  except  upon  the  real  estate  occu- 
pied by  the  bank  for  the  purpose  of  its 
business.  It  was  provided  that  banks  or- 
ganised prior  to  its  passage  might  accept 
*the  terms  of  the  law.  If  they  failed  to  do(263] 
so  they  were  to  be  taxed  as  other  corpora- 
tions were  taxed,  and  also  should  be  sub- 
ject to  local  taxation.  The  Bank  of  Ken- 
tucky accepted  the  terms  and  paid  the 
taxes  required.  In  1891  Kentucky  adopte«l 
a  new  Constitution,  which  provided  tliat  all 
property  of  individuals  and  corporations 
should  be  taxed  according  to  its  value.  In 
1892,  to  enforce  the  provision  of  the  Con- 
stitution, the  legislature  passed  a  general 
revenue  bill.  Under  the  terms  of  the  bill, 
banks,  as  well  as  other  corporations,  ara 
subject  to  taxation,  and  it  is  proviilcd  that 
their  property  at  its  fair  cash  value  *'shall 
be  assessed  and  valued  as  of  the  15th  of 
September  in  the  year  listed,  and  the  per- 
son owning  or  possessing  the  same  on  that 
day  shall  list  it  with  the  assessor,  and  re- 
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main  bound  fr«  the  tax,  notwithstanding; 
)ie  may  have  <'old  or  parted  with  the  name." 
Corporations  are  also  required  to  pay  a 
tax  on  their  franchise  to  tlie  stale  and  to 
the  locality  where  the  franchise  is  exer- 
ciseil,  to  be  levied  by  a  board  denominated 
the  "board  of  valuation  and  assc<%smont," 
constituted  of  the  auditor,  treasurer,  and 
secretary.  It  is  the  duty  of  the  board  to 
determine  the  apportionment  of  the  tax 
where  more  than  one  jurisdiction  is  en- 
titled to  a  share  of  the  tax,  and  fix  the 
place  of  its  payment.  The  auditor  is  chair- 
man of  the  board,  and  it  is  made  his  duty, 
at  the  expiration  of  tliirty  days  after 
the  final  determination  of  such  values,  to 
certify  to  the  county  clerks  the  amount 
liable  for  local  tax,  who  in  turn  certifies  it 
to  the  local  tax  orTiccr. 

The  jud^rmcnt  relied  on  as  res  judicata 
was  entered  in  a  suit  hrou;:ht  by  the  Bunk 
o'  Kentucky  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky, 
wherein  it  impleaded  Samuel  If.  Stone  as 
the  auditor  of  public  accounts  of  the  state 
of  Kentucky,  Charles  Fenley  as  the  secre- 
tary of  state,  and  George  W.  Lou*;  as  the 
treasurer  of  state,  the  city  of  Louisville  as 
a  municipal  corporation,  the  county  of 
Franklin  as  a  municipal  corporation,  and 
the  board  of  councilmen  of  the  city  of  Frank- 
fort as  a  municipal  corporation. 

The  bill  alle<ifed  the  rights  of  the  bank 
under  the  Hewitt  law  as  a  contract  between 
it  and  the  state,  its  exemption  from  taxa- 
2«4]tion  •except  under  that  law,  the  invalidity 
as  to  it  of  the  act  of  November  11,  1892. 
Tlie  bill  also  set  forth  various  litigations 
which  the  bank  had  theretofore  conducted, 
and  in  which,  it  insisted,  it  had  been  ad- 
judged that  it  could  not  be  taxed  otherwise 
than  under  the  Hewitt  law.  And  it  was  al- 
lo^d  that  the  defendants  would  proceed 
to  value  the  franchise  of  the  bank  in  the 
manner  set  forth  in  the  act  of  November  II 
for  the  years  1895,  1890,  and  1897,  and  cer- 
tify such  value  to  the  clerk  of  Jefferson 
county,  and  that  those  assessments  would  be 
illeii^l. 

Tlie  bill  prayed  that  Stone,  Fenley,  and 
Long  be  perpetually  enjoined  from  assessing 
the  value  of  the  bank's  capital  stock  under 
the  act  of  November  11  for  the  years  men- 
tioned; that  Stone  be  enjoined  from  certify- 
ing such  valuation  to  the  said  several  mu- 
nicipalities, and  that  such  municipalities  be 
enjoined  and  restrained  from  collecting  any 
tax  upon  such  valuation;  that  the  bank's 
contract  be  fully  establisbed;  that  it  be  de- 
clared that,  upon  conforming  to  the  same 
by  making  the  payments  under  the  Hewitt 
law  or  under  its  charter,  no  other  or  further 
taxes  should  be  exacted  from  it  under  any 
form  or  by  any  authority.    Issue  was  joined 


and  the  court  decreed,  among  other  things, 
as  follows: 

"It  is  further  adjudged,  ordei*ed,  and  de- 
creed, by  reason  of  the  several  pleas  of  rc.% 
juftirata.  relied  on  by  complainant  in  this 
bill  and  as  shown  by  the  exhil»it*»  thon'with, 
complainant  has  an  established  contract 
with  the  commonwealth  of  Kciiiucky,  under 
the  provisions  of  article  2  of  the  act  of  tlie 
general  assembly  of  the  state  of  Kentucky, 
entitled  *An  Act  to  Amend  the  TiCveiiue 
Laws  of  the  Commt>n\veallh  of  Kentucky,' 
approved  May  17,  1880,  and  the  acceptance 
of  the  same  by  the  coin])lainant,  the  term* 
of  which  contract  the  common '.veal  tli  of  Ken- 
tuekv  cannot  alter  or  ehan're  without  the 
consent  of  the  complainant;  that  by  the 
terms  of  this  contract  the  complainant  and 
its  shares  of  stock  cannot,  during  its  cor- 
porate existence,  be  assessed  for  taxation 
for  state  purposes  in  a  dilTerent  nindi»  or  at 
a  greater  rate  of  taxation  than  as  prescril»e<l 
in  said  act,  and  can  be  assessed  for  taxation 
and  taxed  for  •county  and  municipal  ]nir-(2G5] 
poses  only  upon  its  real  estate  used  by  it 
in  conducting  its  business;  that  the  provi- 
sions of  the  present  Constitution  of  the 
commonwealth  of  KenOu-kv  and  the  act  of 
November  11,  1802,  in  so  far  as  they  are 
intended  to  provide  or  do  provide  for  any 
assessment  or  taxathm  of  the  complainant's 
property,  rights  of  property,  or  franeni-e 
or  shares  of  stock,  exi'cpt  to  the  extent 
and  in  the  manner  provided  by  H  1,  2.  and 
3  of  article  2  of  the  said  act,  a!>proved  Afay 
17,  1S80,  and  except  to  a.-«ess  a  tax  for 
county  and  muniei]<al  purposes  upon  its 
real  estate  used  in  conducting  its  busine.-^s. 
are  in  violation  of  and  repugnant  to  the 
Federal  Constitution  and  void." 

It  is  insisted  that  this  decree  "decided 
that  the  Bank  of  Kentuekv  had  a  full  and 
binding  contract  under  the  Hewi't  law, — 
a  contract  which  the  commonwcallh  of  K^'n- 
tucky  could  not  alter  or  change," — and  that. 
by  the  terms  of  that  contract,  its  pro))erty 
was  only  subject  to  taxation  undor  that 
law.  It  is  further  insisted  thnt  the  ex- 
tent of  the  decree  is  not  limited  bv  the  rea- 
sons  given  for  it,  and  Deposit  Bank  v. 
Frankfort,  101  U.  S.  400,  48  L.  cd.  270.  24 
Sup.  Ct.  Bep.   154,  is  cited. 

The  important  consideration  is,  Upon 
whom  is  the  decree  binding?  Meting  the 
inquiry,  the  bank  contends  "that  the  county 
of  Jefferson  is  clearlv  bound  bv  this  decre** 
as  privy  thereto,"  notwithstanding  it  was 
not  a  party  to  the  suit  in  which  the  tlecree 
was  rendered,  and  deduces  this  from  the  de- 
pendence of  the  power  of  the  county  to  col- 
lect taxes  upon  the  assessment  by  tlur  board 
of  valuation  of  the  value  of  the  franchise 
of  the  bank  and  the  certification  of  the 
proportion  thcreol  tUaV.  \\aa  ^wVyicX.  V^  tviMX^- 
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ty  taxation.  It  is  hence  further  deduced 
that  a  judgment  against  the  state  board  of 
valuation  determines  tlie  rights  of  all  the 
local  communities  claiming  under  a  valua- 
tion and  apportionment  made  by  the  board 
and  the  auditor. 

The  action  of  the  Bank  of  Kentucky  is 
inconsistent  with  this  contention.  In  its 
litigation  it  made  the  local  communities 
parties,  and  in  the  suit  the  decree  in  which 

[266]is  pleaded  in  *the  case  at  bar  as  establishing 
its  exemption  from  taxation,  except  under 
the  Hewitt  law,  it  secured  an  injunction 
against  the  board  of  valuation  and  assess- 
ment by  reason  of  a  decree  obtained  against 
Franklin  county  in  a  suit  to  which  the 
board  was  not  a  party.  The  court  decided, 
and  it  was  required  to  decide  in  order  to 
give  the  bank  the  benefit  of  the  decree,  that 
the  state  board  of  valuation  was  the  agent 
of  the  municipalities,  county  and  city,  and, 
as  a  consequence,  that  jud^ient  rendered 
against  the  county  of  Franklin  in  the  courts 
of  the  state,  adjud«;ing  the  Hewitt  law  a 
contract  between  the  bank  and  the  state, 
was  binding  upon  the  board  of  valuation. 
"Nor  can  there  be  any  doubt,"  the  court 
said,  "that  the  parties  to  the  former  liti^^a- 
tion  and  this  litif^ation  are  the  same.  The 
real  parties  in  interest  in  this  cause  among 
the  defendants  are  Franklin  county,  the 
city  of  Frankfort,  and  the  city  of  Louisville. 
It  is  for  them  that  the  board  of  valuation 
and  assessment  are  about  to  apportion  the 
estimated  value  of  the  franchise,  and  to 
certify  it  to  them  for  the  collection  of  taxes. 
The  members  of  the  board  of  valuation  arc 
nothing  but  their  agents,  created  under  the 
law  for  the  purpose  of  assessing  this  tax. 
If  the  parties  in  interest  in  whose  favor 
the  tax  is  to  be  assessed  are  bound  by  the 
prior  litigation,  certainly  the  agencies  act- 
ing for  them  under  the  law  are  equally 
bound.  In  this  light  the  board  of  valua- 
tion and  assessment  is,  in  respect  to  the 
former  judgments,  privy  to  the  city  of  I^ou- 
isville  and  county  of  Franklin,  and  the  city 
of  Frankfort."  Bank  of  Kentucky  v.  Stone, 
88  Fed.  383.  And,  on  account  of  this  agency 
and  consequent  privity  with  those  muncipal- 
ities,  the  board  of  valuation  was  enjoined 
from  action  against  the  contract,  determined 
to  exist  by  the  judgment  set  up  and  to 
which  the  board  was  not  a  party  by  name. 
Hie  reason  given  for  the  decision  is  now  op- 
posed by  plaintiffs  in  error  and  a  decree 
obtained  on  account  of  it  is  asserted  to  be 
independent  of  it.  The  vicarious  character 
of  the  board,  a3  declared  by  the  court,  is 
attempted  to  be  put  out  of  view,  and  a  de- 
cree made  against  it  because,  and  only  be- 
cause, it  was  the  agent  of  certain  munici- 

(667]palities,  is  *sought  to  be  made  an  instrument 
to  bind  all  others  without  power  of  ques- 
100 


tion  or  resistance  on  theii  part.  Tliis  at- 
tempt is  not  justified  by  Deposit  Bank  t. 
Frankfort,  and,  as  was  said  by  the  circuit 
court  in  another  case,  "would  be  extendin|^ 
the  doctrine  of  res  judicata  further  than 
any  authority  will  justify."  Northern  Bank 
V.  Stone,  88  Fed.  415. 

The  Northern  Bank  of  Kentucky  had  ob- 
tained a  judgment  against  Bonrbon  county 
and  its  sheriff,  adjudging  that  under  the 
Hewitt  law,  it  had  an  irrevocab}e  contract, 
and  the  bank  sought  to  use  the  judgment 
as  an  estoppel  against  other  counties  and 
municipalities  as  well  as  against  Bourbon 
county.  It  was  sustained  as  to  the  latter, 
but  rejected  as  to  the  other,  municipalities. 
The  argument  was  that  Bourbon  county  waa 
a  municipal  corporation  under  the  state 
government,  and  that  the  state  was  bound 
by  the  litigation  against  it,  and  therefore 
every  other  municipality  was  bound.  The 
court  rejected  the  contention,  making  the 
remarks  we  have  quoted.  The  relation  of 
the  board  of  valuation  to  the  counties  of  the 
state  was  again  decided  to  be  that  expressed 
in'  Bank  of  Kentucky  v.  Stone.  The  latter 
carte  was  affirmed  by  this  court  by  a  divi- 
sion of  its  members.  174  U.  S.  799,  43  L. 
ed.  1187,  19  Sup.  Ct  Rep.  881. 

There  is  another  answer  to  the  contention 
of  plaintiffs  in  error.  The  relation  of  the 
board  of  valuation  to  the  counties  and  other 
municipalities  of  the  state  is  necessarily  a 
matter  of  state  regulation. 

Tlie  court  of  appeals  of  Kentucky  in  the 
case  at  bar,  answering  the  contention  based 
on  the  effect  of  the  judgment  pleaded  as  res 
judicata,  quoted,  with  approval,  the  views 
expressed  by  the  circuit  court  for  the  dis- 
trict of  Kentucky  in  the  Northern  Bank 
Case,  of  the  relation  of  the  state  to  its  coun- 
ties and  cities,  and  pronounced  those  views 
conclusive  of  "the  duty  of  the  Bank  of  Ken- 
tucky to  pay  its  taxes  for  the  years  in  ques- 
tion." And  the  court  applied  the  doctrine 
of  the  case  of  Henderson  County  v.  Hender- 
son Bridge  Co.  116  Ky.  104,  106  Am.  St. 
Rep.  197,  75  S.  W.  239,  and  declared  that 
the  question  there  considered  was  substan- 
tially the  *same  as  involved  in  the  case  at[268] 
bar.  Quoting  that  doctrine,  the  court  said: 
"A  person  or  municipality  is  not  bound  by 
former  litigation,  unless  it  was  a  party, 
either  actually  or  by  its  representative. 
Under  our  statute  the  fiscal  court  has  con- 
trol of  the  affairs  of  the  county,  and  the 
sheriff  is  only  a  tax  collector,  in  no  wise  a 
representative  of  the  county  in  the  manage- 
ment of  its  affairs,  and  the  county  is  not 
therefore  bound  by  any  adjudication  to 
which  it  was  not  a  party .V  In  other  words, 
the  court  held  that  neither  a  sheriff  nor  an 
assessor  had  control  of  the  affairs  of  the 
county,  and  a  judgment  against  either  did 
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bind  the  county.  Applying  this,  the 
eourt  further  said:  "The  board  of  assess- 
ment  and  valuation  did  nut  have  control  of 
the  fiscal  affairs  of  Jefferson  county,  and,  in 
our  opinion,  the  judgment  did  not  bind  Jef- 
ferson county."  [29  Ky.  L.  Rep.  64G, 
047,  94  8.  W.  622.] 

2.  To  support  the  contention  that  there 
is  no  liability  to  the  state  for  the  tax  of 
1900,  it  is  contended  that  the  property  of 
the  Bank  of  Kentucky  was  only  assessable 
under  the  Hewitt  law,  and  before  the  prop- 
erty  was  required  to  be  returned  for  as- 
Bcssment  under  that  law  the  Bank  of  Ken- 
tucky had  ceased  to  exist,  and  its  property 
passed  to  the  National  Bank  of  Kentucky, 
free  from  any  lien. 

A  brief  recapitulation  of  the  facts  will 
■i.\ke  the  contention  clear.  Under  the  Hew- 
itt law  the  stock  and  assets  of  banks  were 
ib?ertained  as  of  July  1,  and  the  tax  paid 
thereon.  On  May  1,  1900,  as  we  have  seen, 
by  not  accepting  the  conditions  imposed 
upon  it  by  the  legislature,  the  charter  of 
the  Bank  of  Kentucky  was  repealed.  On 
that  day  the  National  Bank  of  Kentucky 
was  organized  and  the  property  of  the  Bank 
of  Kentucky  transferred  to  it.  Under  the 
general  laws  of  the  state  all  taxable  prop- 
erty was  required  to  be  assessed  and  valued 
as  of  the  15th  of  September  in  the  year 
liRted,  and  the  owner  or  possessor  is  re- 
quired to  list  it  with  the  assessor  on  that 
day,  and  remains  bound  for  the  taxes,  not- 
withstanding he  may  have  sold  or  parted 
with  it.  f  4052.  Under  the  act  of  1802, 
which  repealed  the  Hewitt  law,  banks  were 
required  to  make  reports  on  or  before  the 
lit]  1st  of  March  of  each  year  as  •of  the  pre<pd- 
ing  31st  of  December.  Tliis  provision  fixed 
the  time  the  property  of  banks  should  be 
assessed.  The  court  of  appeals  held  that 
this  law  was  applicable  to  the  Bank  of  Ken- 
tucky and  fixed  a  lien  on  its  property,  which 
continued,  notwithstanding  the  repeal  of 
the  charter  of  the  bank  and  the  transfer  of 
the  property  to  the  National  Bank  of  Ken- 
tucky. This  result  followed,  the  court  of 
sppcals  further  said,  even  viewing  the  Hew- 
itt law  as  an  irrevocable  contract.  In  other 
words,  it  was  decided  that  either  one  or  the 
other  of  the  two  dates  was  the  day  of  assess- 
ment and  the  commencement  of  the  lien. 
That  of  December  31,  if  the  Hewitt  law 
should  be  regarded  as  repealed  by  the  act 
of  1892,  and  the  court  decided  that  it  was 
repealed.  That  of  September  15,  if  the 
Hewitt  law  was  not  repealed,  because  the 
provision  for  the  assessment  of  property  as 
of  the  16th  of  September  was  a  part  of  the 
law.    The  court  said: 

'^f,  under  the  Hewitt  law,  banks  were  as- 
letsed  at  the  same  time  the  taxes  were  due 
U  Ii.  90. 


and  payable,  then  the  ass<wsraent  did  not 
take  place  until  the  day  after  the  dose  of 
the  fiscal  year  for  which  the  assessment 
was  made  and  the  taxes  were  paid.  The 
act  docs  not  say  that  the  assessment  shall 
take  place  on  July  1,  nor  does  it  say  that 
it  is  assessed  as  of  that  date.  The  bank  is 
required  to  make  a  report  and  pay  on  that 
day.  The  Hewitt  law  provides  that  the 
holder  of  the  legal  title,  and  the  holder  of 
the  equitable  title,  nnti  the  claimant  or 
bailee  in  possession  of  the  property  on  the 
loth  of  SoptfMnber  of  the  year  the  assess- 
ment is  made,  shall  be  liable  for  the  taxes 
thereon.  Hewitt  Law,  §  6,  art.  1,  Gen. 
Stat.   1888,  ed.   p.    10.35." 

It  was  further  decided  that  the  only  right 
which  the  bank  secured  was  to  pay  taxes  up- 
on  the  proiierty  as  designated  by  the  Hewitt 
law.  ''When  the  right  to  do  this  is  main- 
tained,*' the  court  observed,  "every  right  it 
[the  Bank  of  Kentucky]  had  under  its  ir- 
revocable charter  has  lx*en  respected." 

The  conclusions  of  the  court  are  con- 
tested by  plaintifTs  in  error,  and  it  is  in- 
sisted that  the  day  of  assessment  was  not 
"September  15  or  December  31,  but  July  1,[270] 
the  day  the  bank  was  required  to  make  its 
re)K)rt,  and  that  a  lien  for  taxes  could  not 
attach  until  that  day,  and  before  that  day 
the  Bnnk  of  Kentucky  had  ceased  to  exist. 
But  we  have  seen  that  the  court  of  appeals 
of  Kentucky,  construing  the  laws  gf  the 
state,  made  the  15lh  of  September  the  day 
of  assessment  under  the  Hewitt  law;  in 
other  words,  distinguished  between  tlie  day 
of  assessment  and  the  day  that  hank  was  re- 
quired to  make  its  rejwrt.  We  are  not 
prepared  to  say  that  the  conclusion  is  not 
justified.  But  passing  that,  we  concur  with 
the  court  of  api)enl3  of  Kentucky  that  it 
was  competent  for  the  legislature  to  change 
the  day  the  bank  should  report  its  prop- 
erty for  assessment,  and  that  the  lien  of 
assessment  would  follow  the  property  in  the 
pos>ession  of  its  vendee,  the  Ni^tional  Bank 
of  Kentucky. 

Judgment  affirmed. 


ARKANSAS  SOUTHERN  RAILROAD 
COMPANY  and  George  C.  Griffith,  Plffs. 
in   Err., 

V. 

GERMAN  NATIONAL   BANK. 

(See  S.  C.  Reporter's  ed.  270-277.) 

Error  to  state  court  ^Federal  question 
^decision  on  non -Federal  ground. 

A  judgment  of  a  state  court  against  a 
carrier  for  the  value  of  a  shipment  of  cot- 
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ton  which  it  delivered  without  the  sur- 
render of  the  bills  of  lading  is  not  review- 
able in  the  Supreme  Court  of  the  United 
States  although  the  state  court  refers  to, 
and  upholds,  over  an  objection  of  repug- 
nancy to  the  Federal  Constitution,  a  state 
statute  forbidding  delivery  under  such  cir- 
cumstances, where  the  court  treats  the  con- 
tract of  shipment  itself  as  requiring  a  de- 
livery to  shipper's  order,  and  only  upon  the 
production  of  the  bills  of  lading,  properly 
indorsed. 

[No.  56.] 

Argued   November    14,    16,    1907.    Decided 
December  2,  1907. 

IN  ERROR  to  the  Supreme  Court  of. the 
State  of  Arkansas  to  review  a  judgment 
which  afRrmed  a  judgment  of  the  Circuit 
Court  of  Union  County,  in  that  state,  di- 
recting a  verdict  for  plaintiff  in  an  action 
to  recover  from  a  carrier  the  value  of  a 
shipment  of  cotton  delivered  without  sur- 
render of  the  bills  of  lading.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  77  Ark.  482,  113 
Am.  St.  Rep.  160,  92  S.  W.  522. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  B.  Petrce  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

While  this  court  will  not  examine  the  evi- 
dence, yet,  for  the  purpose,  not  of  deciding 
the  facts,  but  of  throwing  light  on  the  find- 
ings, it  will  examine  the  entire  record,  in- 
cluding the  opinion  of  the  court  below. 

Eganv.  Hart,  165  U.S.  188,41  L.  ed.  680. 
17  Sup.  Ct.  Rep.  300;  Eustis  v.  Bolles,  150 
U.  S.  361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep. 
181. 

If  it  sufficiently  appears  from  the  record 
itself  that  the  repugnancy  of  a  statute  of  a 
state  to  the  Constitution  of  the  United 
States  was  drawn  in  question,  or  that  the 
question  was  applicable  to  the  case,  this 
court  has  jurisdiction  of  the  cause,  although 
the  record  should  not  in  terms  state  that  the 
repugnancy  of  the  statute  of  the  state  to 
any  part  of  the  Constitution  was  drawn  in 
question. 

Satterlee  v.  Matthewson,  2  Pet.  380,  410, 
7  L.  ed.  468,  468;  McCullough  v.  Virginia, 
172  U.  S.  119,  43  L.  ed.  388,  19  Sup.  Ct.  Rep. 
134;  Bridge  Proprs.  v.  Hoboken  I-rfind  & 
Improv.  Co.  1  Wall.  116,  143,  17  L.  ed.  571, 
676. 

It   will    be   sufTicient,   for    this   court   to 


maintain  jurisdiction,  if  the  record  shows 
that  the  constitutionality  of  a  state  law 
must  have  been  questioned,  and  the  deci* 
sion  has  been  in  favor  of  the  party  claim- 
ing under  such  law. 

Craig  V.  Missouri,  4  Pet.  410,  7  L.  ed.  903. 

If  the  necessary  effect  of  the  judgment  is 
to  determine  ad\^rsely  to  the  plaintiffs  in 
error  rights  and  immunities  claimed  by 
them,  involving  a  Federal  question,  tlie  ju- 
risdiction of  this  court  may  be  invoked,  on 
the  ground  that  a  right  or  immunity  claimed 
by  them  under  the  Constitution  of  the  Unit- 
ed States  has  been  denied  by  the  judgment 
sought  to  be  reviewed. 

Roby  V.  Colehour,  146  U.  S.  163,  36  L.  ed. 
922,  13  Sup.  Ct.  Rep.  47. 

Mr.  John  Fletcher  argued  the  cause,  and, 
with  Messrs.  W.  C.  Ratcliffe,  Moore,  Smith, 
^  Moore,  and  Smead  &  Powell,  filed  a  brief 
for  defendant  in  error : 

It  is  settled  that  this  court  will  not  re- 
view a  state  judgment,  although  a  Federal 
question  was  decided  adversely  to  the  plain- 
tiff in  error,  if  another  question,  not  Feder- 
al was  also  raised  and  decided  against  him 
the  decision  of  which  is  sufficient  to  sustain 
the  judgment.  It  must  appear  that  the 
judgment  could  not  have  been  rendered  with- 
out deciding  the  Federal  question. 

Harrison  v.  Morton,  171  U.  S.  38,  43  L.  ed. 
63,  18  Sup.  Ct  Rep.  742;  Cook  County  v. 
Calumet  k  C.  Canal  &  Dock  Co.  138  U.  S. 
635,  34  L.  ed.  1110,  11  Sup.  Ct.  Rep.  435; 
De  Saussure  V.  Gaillard,  127  U.  S.216,32L. 
cd.  125,  8  Sup.  Ct  Rep.  1053;  Murdock  v. 
Memphis,  20  Wall.  590,  22  L.  ed.  429;  Kling- 
er  V.  Missouri,  13  Wall.  257,  20  L.  ed.  635; 
Kennel)ec  &  P.  R.  Co.  v.  Portland  &  K.  R. 
Co.  14  Wall.  23,  20  L.  ed.  850;  Johnson  v. 
Risk,  137  U.  S.  307,  34  L.ed.U86,  11  Sup. 
Ct  Rep.  Ill;  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  v.  Skinner,  139  U.  S.  293, 
35  L.  pd.  1U3, 11  Sup.  Ct.  Rep.  528;  Hender- 
son Bridge  Co.  v.  Henderson,  141  J.  S.  679, 
35  L.  ed.  900,  12  Sup.  Ct  Rep.  114;  Eustis 
v.  Bolles,  150  U.  S.  361,  37  L.  ed.  1111,  14 
Sup.  Ct.  Rep.  131. 

This  court  will  not  re-examine  the  evi- 
dence, and,  when  the  facts  are  found  by  th%3 
court  below,  as  in  this  case,  this  court  is 
concluded  by  such  finding. 

Egan  V.  Hart  165  U.  S.  188,  41  L.  ed. 
680,  17  Sup.  Ct  Rep.  300;  Cornell  Univer- 
sity V.  Fiske,  136  U.  S.  152,  34  L.  ed.  427, 
10  Sup.  Ct  Rep.  775;  Hale  v.  Akers,  132  U. 


to  state  courts — see  notes  to  Martin  v.  Hun- 
ter, 4  L.  ed.  U.  S.  97 ;  Hamblin  v.  Western 
Land  Co.  37  L.  ed.  U.  S.  267;  Re  Buchanan, 
39  L.  ed.  U.  S.  884;  and  Kipley  v.  Illinois, 
42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
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to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  ease  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

3«7  U.  %. 
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8.554,38  L.  ed.  442, 10  Sup.  Ct.  Rep.  171; 
Jenkins  t.  L<ewratha],  110  U.  S.  222,  28  L. 
ed.  129,  8  Sup.  Ct.  Rep.  638;  Dower  v.  Rich- 
ards, 151  U.  S.  658,  668,  38  L.  ed.  305,  300, 
14  Sup.  Ct.  Rep.  452 ;  K.  Bement  &  Sons  t. 
National  Harrow  Co.  186  U.  S.  70,  46  L.  ed. 
1058,  22  Sup.  Ct.  Rep.  747. 

Messrs.  John  Fletcher,  W.  C.  RatcliflTe, 
and  Moore,  Smith,  &  Moore  filed*  a  separate 
brief   for  defendant  in   error: 

Instead  of  questioninii^  the  validity  of  any 
part  Of  the  bills  of  lading,  the  court  simply 
construed  them.  Its  construction  is,  we 
submit,  clearly  sound.  But  whether  sound 
or  not,  it  is  not  for  this  court  to  determine. 
It  is  a  non-Federal  question,  and,. like  the 
finding  of  facts,  this  court  will  not  en- 
quire into  it.  It  is  broad  enough  to  sus- 
tain the  judgment  in  this  case  without 
regard  to  the  statutes. 

Pennsylvania  R.  Co.  ▼.  Hughes.  101  U. 
8.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Allen  T.  Alleghany  Co.  196  U.  S.  458,  49 
L.  ed.  551,  25  Sup.  Ct.  Rep.  311. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court : 

This  is  a  suit  brought  by  the  defend- 
ant in  error,  hereafter  called  the  plaintifT, 
for  the  failure  of  the  railroad  company, 
hereafter  called  the  defendant,  to  deliver 
cotton  in  accordance  with  the  terms  of  bills 
of  lading  issued  by  the  railroad  and  held 
by  the  plaintiff  as  indorsee.  The  cotton  in 
question  was  purchased  by  the  Alphin  & 
Leke  Cotton  Company,  and  shipped  over  the 
defendant's  road  to  El  Dorado,  Arkansas, 
mainly  from  Dcmicc,  Louisiana.  The  Dank 
of  Bernice,  having  made  advances,  took  the 
bills  of  lading  as  shipper  and  sent  them, 
with  drafts  on  the  purchaser,  to  the  Bank 
of  Little  Rock.  The  Bank  of  Little  Rock, 
wishing  to  reduce  the  account  of  tlio  Alphiu 
&  Lake  Cotton  Company,  these  bills  subse- 
quently were  transferred  to  the  plaintiff 
as  security  for  an  advance.  The  bills  of 
lading  bore  the  words  "Consigned  to  S/0.  % 
Compress  El  Dorado,  Ark.  Notify  Alphin 
&  Lake  Cotton  Co."  Thcv  also  contained 
a  notice  that  the  liability  of  the  railroad 
as  a  common  carrier  ended  on  the  arrival 
of  the  cotton  at  the  station  of  delivery, 
and  that,  unless  removed  by  the  consignees 
within  twenty-four  hours,  the  cotton  might 
llT4]be  removed  and  •storid  by  the  railroad  at 
owner's  risk  and  expense  in  a  warehouse  of 
its  choice. 

The  only  place  at  which  the  cotton  could 
be  stored  at  El  Dorado,  and  the  place  at 
which  all  the  cotton  coming  over  the  rail- 
road was  delivered,  was  a  compress  com- 
pany of  which  Lake,  a  member  of  the  pur- 
chasing company,  was  president.  The  rail- 
road, on  the  arrival  of  this  cotton,  followed 
ft2  Ii.  ed« 


its  eustom  and  handed  the  c«iton  over  to 
the  compress  company.  It  is  stated  by  the 
supreme  court  of  Arkansas,  whose  decision 
we  are  asked  to  review,  that  the  delivery 
was  made  at  once,  for  account  of  Alphin  A 
Lake  Cotton  Company,  with  no  further  di- 
rections and  without  mention  of  the  re- 
striction to  shipper's  order,  on  the  supposi- 
tion that  it  belonged  to  the  Alphin  St,  Lake 
Cotton  Company.  The  bills  of  lading  were 
outstanding,  and  were  not  asked  for  as  a 
condition  of  the  bailment.  In  the  defend- 
ant's answer  it  is  admitted  that  the  cotton 
was  not  delivered  to  the  plaintiff,  on  de- 
mand some  weeks  later,  and  while  it  is  al- 
leged that  the  delivery  to  the  compress  com- 
pany was  made  to  it  as  agent  for  the  hold- 
ers of  the  bills  of  lading,  it  is  alleged  also 
that  the  Alphin  &  Lake  Cotton  Company 
was  the  owner  of  the  cotton  and  thereafter 
took  possession  of  it,  sold  it,  and  received 
the  proceeds. 

The  judge  before  whom  the  case  was  tried 
directed  a  verdict  for  the  plaintiff,  and,  on 
exceptions,  the  supreme  court  of  the  state 
affirmed  the  judgment  of  the  trial  court. 
77  Ark.  482,  113  Am.  St.  Rep.  160,  02  8. 
W.  522. 

The  statutes  of  Arkansas  enact  that  such 
bills  of  lading  may  be  transferred  by  in- 
dorsement and  delivery  of  the  same,  with 
the  effect  of  conveying  a  valid  title  to  or 
lien  upon  the  produce  for  which  they  are 
given,  and  forbids  the  delivery  of  such  prod- 
uce except  on  surrender  and  cancelation 
of  the  bills  of  lading,  with  a  proviso  ex- 
empting documents  having  the  words  "not 
negotiable"  on  tlieir  face.  A  violation  of 
the  enactment  is  made  criminal  and  severely 
punished,  and  it  is  provided  that  any  per- 
son aggrieved  may  recover  all  damages  sus- 
tained by  reason  of  such  violation.  Kirbjr's 
DigPHt.  h  5:}0,  531.  It  is  *argued  that  the[275] 
rase  could  not  have  been  withdrawn  from 
the  jury,  or  the  judgment  upheld,  except 
un  the  assumption  that  these  sections  of  the 
statutes  were  valid,  that  tliey  invalidated 
the  stipulation  in  the  bills  of  lading  tor  a 
right  to  store,  and  overrode  the  directions 
contained  in  them,  and  that  the  plaintiff 
made  out  a  case  on  the  undisputed  fact 
that  the  cotton  was  delivered  to  the  com- 
press without  a  surrender  of  the  bills  of 
lading.  It  is  argued  further  that  the  sec- 
tions, so  far  as  they  bear  on  these  transac- 
tions, are  repugnant  to  the  Constitution, 
article  1,  |  8,  as  an  unauthorized  attempt 
to  regulate  commerce  among  the  states,  and 
this  is  the  error  relied  upon  here,  although 
hy  no  means  the  only  one  assigned. 

But,  according  to  the  well-settled  doctrine 
of  this  court  with  regard  to  cases  coming 
from  state  courts,  unless  a  decision  upon  a 
Federal  question  waa  meeA«aat^  \.o  \>Dft  vx^>'^* 
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rnent,  or  in  fact  was  made  the  ground  of 
itf  the  writ  of  error  must  he  dismissed. 
Aiid  even  when  an  erroneous  decision  upon 
a  Federal  question  is  made  a  ground,  if  the 
judgment  also  is  supported  upon  another 
which  is  adequate  by  itself,  and  which  con- 
tains no  Federal  question,  the  same  result 
must  follow,  as  a  general  rule.  Moreover, 
ordinarily  this  court  will  not  inquire  wheth- 
er the  decision  upon  the  matter  not  subject 
to  its  revision  was  right  or  wrong.  Mur- 
dock  V.  Memphis,  20  Wall.  690,  22  L.  ed. 
429;  Hale  v.  Akers,  132  U.  S.  654,  33  L. 
ed.  442,  10  Sup.  Ct.  Rep.  171;  Leathe  v.. 
Thomas,  Nov.  11,  1907  [207  U.  S.  93,  ante, 
118,  28  Sup.  Ct.  Rep.  30].  Therefore,  if  we 
should  be  of  opinion,  as  we  are,  that  the 
supreme  court  rested  its  judgment  upon 
principles  of  common  law  as  it  understood 
them,  we  should  go  no  farther,  although 
that  court  also  upheld  and  relied  upon  the 
statute,  whether,  in  our  opinion,  its  views 
were  right  or  wrong. 

It  will  have  been  noticed  that  under  the 
answer  there  was  only  a  very  narrow  issue 
of  fact  possible,  although  there  was  one. 
There  was  an  issue  as  to  whether  the  de- 
livery to  the  compress  company  was  not  a 
delivery  to  it  as  agent  for  the  holders  of 
the  bills  of  lading.  If  that  was  as  the 
defendant  alleged,  it  might  be  that  the 
contract  was  fulfilled  and  the  defendant  dis- 
charged, unless  the  statute  made  a  change. 
[S  70]  But,  on  the  evidence,  *  there  was  hardly 
room  for  argument  or  doubt.  There  was 
no  real  question  that  the  cotton  was  handed 
over  at  once,  and  not  in  the  exercise  of  the 
stipulated  right  after  twenty-four  hours, 
that  no  directions  about  delivery  were  given 
to  the  compress  company,  and  that  the  per- 
sons handling  the  cotton  at  £1  Dorado 
thought  that  it  belonged  to  the  Alphin  & 
Lake  Cotton  Company,  or  acted  as  if  it  did. 
Both  sides  asked  the  judge  to  direct  a  ver- 
dict, and  evidently  regarded  the  questions 
as  mainly  questions  of  law.  While  it  may 
be  that  the  judge  would  not  have  felt  tech- 
nically justified  in  directing  the  jury  to  find 
for  the  plaintiff,  but  for  his  views  on  the 
eiTect  of  the  statute,  the  supreme  court 
seems  to  have  thought  the  facts  indisput- 
able, and  stated  them  categorically  with  no 
hint  of  hesitation  or  doubt. 

Whether  the  supreme  court  was  warrant- 
ed in  assuming  the  facts  to  be  as  it  set 
them  forth  is  no  concern  of  ours.  Tlie  im- 
portant thing  is  that  it  was  at  pains  to 
state  them,  and  that  it  can  have  had  no 
purpose  in  doing  so  other  than  to  establish 
a  liability  under  the  contract  at  common 
law.  If  the  statute  imposed  liability  for 
delivery  without  a  surrender  of  the  bills 
of  lading,  whether  the  contract  was  per- 
formed or  not,  there  was  no  need  to  go  into 
M4 


these  details.  It  is  true  that  the  court  re- 
fers to  and  upholds  the  statute,  but  it  does 
so  after  stating  the  duties  and  liabilities 
of  the  carrier  at  common  law,  and  says 
more  than  once  that  the  relevant  enactment 
is  for  the  enforcement  of  duties  already  ex- 
isting; that  is,  it  would  seem,  that  it  is 
only  declaratory  so  far  as  this  case  is  con- 
cerned. The  court  treats  the  contract  it- 
self as  requiring  a  delivery  to  shipper's  or- 
der, and  only  upon  a  production  of  the  bills 
of  lading  properly  indorsed.  Its  conclud- 
ing words  are,  "under  the  contract,  as  shown 
by  the  bills  of  lading,  it  was  relieved  of 
liability  on  account  of  the  storage,  but 
not  of  the  failure  to  deliver  according  to 
law."  Whether  the  analysis  of  the  contract 
was  correct  or  not,  and  whether  or  not 
there  were  other  grounds  of  common  law 
upon  which  the  defendant  ought  to  have 
escaped,  are  matters  upon  which  we  cannot 
speculate.  When  we  see  *that  the  opinion [2^ 
of  the  court  upon  the  constitutional  ques- 
tion first  appearing  in  that  opinion  was  not 
necessary  to  its  judgment  upon  the  case,  we 
have  nothing  more  to  do. 
Writ   of   error  dismissed. 


ELBEE  PATCH,  Administrator  de  Bonis 
Non  of  the  Estate  of  Charles  W.  Maxon, 
Deceased,  PlflT.  in  Err., 

V. 

WABASH  RAILROAD  COMPANY. 

(See  S.  0.  Reporter's  ed.  277-284.) 

Foreign  administrator  ^  right  to  object 
to  Federal  Jurisdiction. 

1.  A  foreign  administrator  who  has 
brought  an  action  in  Illinois  to  recover  for 
the  negligent  killing  of  his  intestate  is 
not  precluded  from  filing  a  plea  to  the  juris- 
diction of  the  Federal  circuit  court,  to 
which  the  action  has  been  removed,  by  the 
proviso  to  Kurd's  (111.)  Rev.  Stat.  1905, 
chap.  3,  §  18,  that  no  nonresident  shall  be 
appointed  or  act  as  administrator. 
Removal  of  causes  ^  citizenship  of  cor- 

|K>ratlon. 

2.  A  corporation  organized  and  existing 
imder  and  bv  virtue  of  the  laws  of  several 
states,  including  the  one  in  which  suit 
against  it  is  brought,  must  be  regarded  as 
a  citizen  of  the  latter  state  for  the  purpose 

Note. — ^As  to  removal  of  causes  for  di- 
verse citizenship-— see  notes  to  Delaware  R. 
Constr.  Co.  v.  Meyer,  25  L.  ed.  U.  S.  693; 
Butler  V.  National  Home,  36  L.  ed.  U.  S. 
346;  and  Torrence  v.  Shedd,  36  L.  ed.  U. 
S.  528. 

As  to  residence  or  citizenship  of  corpora- 
tion for  purpose  of  Federal  jurisdiction  in 
state  other  than  that  where  created — see 
Dote  to  Stephens  v.  St.  Louis  &  S.  F.  R.  Co. 
14  L.R.A.  184. 
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of   determining   iU    right    to    remove    the  558,  11  L.  ed.  353|  377;  Bank  of  Augufte 

eame  to  a  Federal  circuit  court, — especial-  v.  Earle,  13  Pet.  519,  10  L.  ed.  274;  Mar- 

^y    where    the    Constitution    and    laws    of  ghall   v.   Baltimore  &   O.   R.   Co.    16   How. 

thst   state  rMuire  that  a  majority  of  the  314    323^  14  l,  ^d.  953,  959;   Baltimore  A 

directors   shall  be  residenU,  and   that  the  q    ^   ^  ^   ^      ,           ^^.  „    ^      ^         ^ 

corporation   shall   keep  a  general   office   m  ,      ..-.       ^     .  ^         T^       u  -^        U 

the  state  ®^'     ^^^»     Covington     Drawbridge    Co.    v. 

•  Shepherd,   20    How.    227,    15    L.    ed.    896; 

[No.  57.]  Southern  R.  Co.  v.  Allison,  190  U.  S.  326, 

J  -kT         u      le    lAA^    T\    -A  A  rk  ^  47  L.  ed.  1078,  23  Sup.  Ct.  Rep.  713;  Ohio 

Argued  November  15,  1907.  Decided  Decern-  m,  lur   t>    n^        mx     1       1  t>i    1     00a   one 

her  2    1907  *  ^*  ^*  ^®"  ^*  Wlieeler,  1  Black,  286,  296, 

'  296,  17  L.  ed.  130,  132,   133;   Philadelphia 

IV   ERROR  to  the  Circuit   Court  of  the  *  ^-  ^-  ^-  ^o-  ^-  Maryland,  10  How.  370, 

United  States  for  the  Southern  District  ^92,  13  L.  ed.  461,  468;  Lafayette  Ins.  Co. 

of  niinois  to  review  a  judgment  for  defend-  ^    ^®"^V;.  ^?    "'''^- „1^/    ^Lho?*-    ^^V' 

ant,  entered  upon  sustaining  a  demurrer  to  ^^^^  ^-  Virginia    8  Wall.   168,   181,   19  L. 

a  plea  to  the  jurisdiction  filed  by  the  plain-  ^'  357,  360;  Shields  v,  Ohio,  95  U.  S.  319, 

tiff  after  the  case  was  removed  from  the  ^   ^\  ®^-   ^51 '  o^^^c!!^'«  \  ^\^\J^' J: 

lUte  court.     Reversed  and  cause  remanded  Georgia    98  U.  S.  369    25  L    ed.   185;  bt. 

to  the  state  court  ^^"**'  ^'  ^'  ^  ^'  ^-  ^^'  ^-  ^^^^y»  ^^^  ^' 

The  facts  are  stated  in  the  opinion.  f'^^^l  ^®  \  *^;  i^^^'  ^   ^"P-,.V^   ^^,?: 

"^  529;  Chesapeake  &  O.  R.  Co.  v.  Miller,  114 

Mr.  George  C.  Otto  argued  the  cause  and  u.  S.  176,  29  L.  ed.  121,  5  Sup.  Ct.  Rep. 

filed  a  brief  for  plaintiff  in  error:  813;  Keokuk  &  W.  R.  Co.  v.  Missouri,  152 

The    jurisdiction    of    the    court    was    in  u.  S.  301,  38  L.  ed.  450,  14  Sup.  Ct.  Rep. 

wsue.  592;   State  ex  rel.  Wine  v.  Keokuk  &  W.R. 

Rhode    Island  v.   Massachusetts,    12    Tot.  Co.  99  Mo.  30,  0  L.R.A.  222,  1     S.  W.  290; 

657,   718-720,   9   L.   ed.    1233,    1258,    1259;  Evans  v.   Interstate   Rapid   Transit  R.   Co. 

Capron  v.  Van  Noorden,  2  Cranch,   126,  2  100  Mo.  601,   17  S.  W.  489;   State  ex  rel. 

L.  ed.  229;  Brown  v.  Keene,  8  Pet.  112,  8  Jiouck  v.  Lesueur,   145  Mo.  322,  46  S.   W. 

L.  ed.  885;  Mansfield,  C.  k  L.  M.  R.  Co.  v.  i075;   McMahan  v,  Morrison,   16  Ind.   172, 

Swan,   111    U.   S.   379,  382,  28  L.  ed.   462,  79   Am.   Dec.  418;    Walters  v.   Chicago,  B. 

403,  4  Sup.  Ct.  Rep.  510;  Morris  v.  Gilmer,  &  q.  r.  Co.  104  Fed.  377;  Pacific  R.  Co.  t. 

129   U.   S.   315,  32  L.  ed.   690,  9  Sup.   Ct.  Missouri  P.  R.  Co.  5  McCrarj-,  373.  23  Fed. 

Rep.   280;    Wctinore  v.   Rymer,    169    U.   S.  505;   Uphoff  v.  Chicago,  St.  L.  k  N.  O.  R. 

115,  42  L.  ed.  682,  18  Sup.  Ct.  Rep.  293;  Co.  5  Fed.  545;    Fitzgerald  v.  Missouri  P. 

People    use   of   Sexton    v.    Seclye,    146    111.  R.   Co.  45   Frd.   812;   Johnson  v.   Philndel- 

180,    32    X.    E.    458;    Bassick    Min.    Co.    v.  phia,  W.  &  B.   R.  Co.  9  Fed.  6;   Anderson 

Schoolfield.  10  Colo.  46,  14  Pac.  05;  United  y.  Watt,  138  U.  S.  (194.  701,  34  L.  ed.  1078, 

SUtes  V.  Arredondo,  6  Pet.  691,  709,  8  L.  108O,  11  Sup.  Ct.  Rep.  449;   Louisville,  N. 

ed.   547;    Grignon    v.    Astor.    2    How.    319,  a.  &  C.  R.  Co.  v.  I>ouisville  Trust  Co.  174 

338,  17  L.  ed.  283,  290;  Scott  v.  Sandford,  U.  S.  552,  43  L.  ed.  1081,  19  Sup.  Ct.  Rep. 

19  How.  393,  427,  15  L.  ed.  601;    Interior  817;    Farum   v.   Blackstone  Canal   Corp.    1 

Constr.  &  Improv.  Co.  v.  Gibney,  160  U.  S.  Sumn.  47,  Fed.  Cas.   No.  4,675;   Mower  T. 

217,  40  L.  ed.  401,  16  Sup.  Ct.  Rep.  272.  Kemp.  42  La.  Ann.    1007,  8  So.   830;    Ra- 

Hie  defendant  was  a  citizen  and  resident  cine  &  M.  R.  Co.  v.  Farmer's  Loan  &  T.  Co. 

(1)  of  Illinois  (the  state  in  which  the  suit  40   m.  331,  05  Am.  Dec.   595;   Chicago  & 

was  brought)  and  also  (2)  of  each  of  these  N.  W.  R.  Co.  v.  Auditor  General,  53  Mich, 

states  of  Missouri,  Indiana,  Michigan,  and  01,  18  N.  W.  586;  Market  Street  R.  Co.  v. 

Ohio.  ITellman,   109  Cal.  571,   42  Pac.  225;   Dal- 

Ashley  v.  Ryan,  49  Ohio  St.  504,  31  N.  timore  &  O.  R.  Co.  v.  Pittsburg  W.  &  K. 

E.  721;  Ashley  v.  Ryan,  153  U.  S.  436,  38  R.  Co.  17  W.  Va.  812;  Henen  v.  Baltimore 

L.  ed.  773,  4  Inters.  Com.  Rep.  664,  14  Sup.  &  0.  R.  Co.  17  W.  Va.  882;  Chicago  &  N. 

Ct.  Rep.  865;  Westheider  v.  Wabash  R.  Co.  W.  R.  Co.  v.  Whitton,  13  Wall.  270,  20  L. 

116  Fed.  840;  Winn  v.  Wabash  R.  Co.  118  cd.  571;  Muller  v.  Dows,  94  U.  S.  444,  24 

Fed.  55;  Sliei)pard  v.  Graves,  14  How.  505,  L.  ed.  207. 

510,  14  L.  ed.  518,  520;  Chitty,  PI.  chap.  6,  The  question  of  jurisdiction  was  proper- 
title  1;  Stephen,  PI.  Tyler's  ed.  p.  84;  ly  certified  by  the  court  on  June  1,  1906, 
Bacon,  Abr.,  Ahateinont;  Chicago  k  N.  W,  although  no  certificate  of  the  question  was 
R,  Co.  V.  Ohle,  117  U.  S.  123,  29  L.  ed.  837,  necessary. 

6  Sup.  Ct.  Rep.  632;   Jones  v.  League,   18  Interior   Constr.   k   Improv.    Co.   v.   Gib- 

How.  76,  81,  15  L.  ed.  263,  264;  St.  Louis  ney,  160  U.  S.  217,  40  L.  ed.  401,  16  Sup. 

t  S.  F.  R.  Co.  V.  James,  161  U.  S.  545,  40  Ct.  Rep.  272. 

L.  ed.   802,    16  Sup.   Ct.   Rep.  621;    Louis-  No    certificate,    whatever     its    contents, 

ville,  C.  4  C.  R.  Co.  v.  Letson,  2  How.  497,  forced  into  the  record  by  the  defendant  in 

ftl  li.  ed.  106 
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error,  at  any  time,  could  deprive  the  plain-  Ruch,  may  very  properly  be  referred  to  by 

tiff  in  error  of  his  right  to  have  the  action  this  court. 

of  the  court  below  on  the  question  of  juria-  Courtney  v.  Pradt,  196  U.  S.  91,  49  L. 

diction   reviewed  by  this  court.  ed.  399,  26  Sup.  Ct.  Rep.  208. 

Ansbro  v.  United  States,  159  U.  S.  695,  The  amending  of  the  original  certificate 

698,  40  L.  ed.  310,  311,  16  Sup.  Ct.  Rep.  at    the    same    term,    because    inadvertently 

187;    Marvin  v.  Trout,   199   U.  S.  212,  60  entered,  loft  the  case  as  if  the  inadvertent 

L.   ed.   157,   26   Sup.   Ct,   Rep.   31;    United  certificate  had  not  been  issued. 

States  ex  rel.  Iron  County  v.  Severens,  18  i^tna  L.  Ins.  Co.  v.  Hamilton  County,  25 

C.  C.  A.  314,  37  U.  S.  App.  622,  71   Fed.  C.  C.  A.  94,  49  U.   8.  App.   122,  79   Fed. 

768;  Cabot  v.  McMaster,  13  C.  C.  A.  39,  24  575;  Wyler  v.  Union  P.  R.  Co.  89  Fed.  41. 

U.  S.  App.  571,  06  Fed.  633;  Davis  &  K.  The   question    of    jurisdiction    not   being 

Bldg.  &  ^Ifg.  Co.  V.  Barber,  9  C.  C.  A.  79.  passed  upon  by   the   circuit  court,  accord- 

18  U.  S.  App.  476,  60  Fed.  465;   1  Desty,  ing  to  the  express  statement  contained  in 

Fed.  Proc.  ii  176,  note  1.  the   amended    certificate,   and   consequently 

The  order   of   June    13,    1906,   amending  no   question  of  jurisdiction   being  certified 

the  certificate  of  the  question  in  issue,  was  here,  this  court  has  no  jurisdiction  under 

made  without  authority  of  law.  the  first  class  named  in  ^  5  of  the  act  of 

Bronson  v.  Sdnilten,  104  U.  S.  410,  416.  Afarch   3d,   1891. 

26  L.  ed.  797,  790;   Hickman  v.  Ft.  Scott,  Cincinnati.   H.   &  D.   R.  Co.  v.  McKeen, 

141  U.  S.  416,  418,  35  L.  ed.  775,  12  Sup.  149  U.  R.  259,  37  L.  ed.  726,   13  Sup.  Ct. 

Ct.  Rep.  9;  Mailer  v.  Ehlers,  91  U.  S.  249,  Rep.    840;    ^faynard    v.    Hecht,    151    U.    S. 

260,  23  L.  ed.  319,  320.  324.  38  L.  ed.   179,  14  Sup.  Ct.  Rep.  363; 

^r     ^^    ^     ■     ^    m^  mr              ^A  *u«  ^^OTMi  V.  Hagomian,  161   U.  S.  329,  38  L. 

Mr.  Frederic  D.  McKenney  argued  the  ^,    ,q,    ,-   c7.^   #-.*    t>        oe^     i^     •     ^l  n 

cause,  and,  with  Mr.  Wells  H.  Blodgott,  filed  ,,. .      .   ,,.       '           „^  *         ,1^  tt    o    oto 

^•rrirji.-  Bldg.  &  Mfg.  Co.  V.  Barber,  157  U.  S.  673, 

a  brief  for  defendant  in  error:  «„  f       ,    q„    ,.  „  ,^    ^.    '^^   ^,-     r«T,«J 

-,       .,                           *    •     •  j«  i.'          e  4.U  '^^  ^'  ^"'  ^'^-'i  15  '^^P*  Ct.  Rep.  /19;  Chap- 

For   the   purposes   of  jurisdiction  of  the  ,,        tt  •*  J  oi  a       i/»/x  tt    o    -*v«    -**  » 

.       *  A^^  T'  -x  J  cji.  A       J      •    1   •    ♦!.«  P<*'J  V.  United  States,  100  U.  S.  499,  40  L. 

courts  of  the  I  nited  States,  doniicil  is  the  '                                      •                            ,     v  « 

.     ,     ^    ...        ,  .            J    .          •     •   1-  i'  ««i  ^"«  ^*"f  16  oup.  Ct.  Kep.  397. 

test  of  citizenship;  and,  in  a  jurifidictinnal  %,,i,^_     ♦!,      j    •  •          *    xv      j.  •  i          _x 

.,              ,'    «  ...      „        J    «i      .  -iM  Where    the   decision   of   the    trial    court, 

sense,    the    words   "citizen"    and   "doinicir  ...        .....       x,          .•              • 

*  either  m  dismissing  the  action,  or  in  ren- 


are  svnonvmous. 


r>                            T  J-    15  uu      o      u  n«  dering  judgment  against  a  plaintiff  in  er- 

Popjienhauser  v.  India-Rubher  Comb  Co.  «  ^     ©                  j     i.u       xi         xi    ^     * 

'»A    ^1    'jnT     *#  T^       ij         o  1        r^     •♦«!  J^or  is  on  any  ground  other   than   that  of 

14    Fed.   707;    McDonald  v.   Salem   Capital    .,,...,.„   /,  ^^    .,_   ,.  ..      . 


jurisdiction  alone,  then  the  writ  of  error 


».  ^  ^     J    %ti%  -^  jt    iTc    \r      '*         i^'x    ^-  ^^   appeal   cannot  be   sustained   under   any 

f^^ni  \\\  Ifi      f  V;o^  o"^',     r^   Pn'  ^^  the  classes  mentioned  in  «  6  of  the  judi 
129  U^ 8^315,  32  L^  ed   690,  9  Sup.  Ct  Rep^  ^^^  ^^  ^^^^^^       ^^^^ 

^••'^      Tpk    !  ^"         r^  ^H      ,'o4  n  <^^-783,  19  Sup.  Ct.  Rep.  497;  Smith  v.  Mc 

c"?7i"^i  T       /^r^T^'of  r     V   P  n*  Kay,  161  U.  S.  355,  40  L.  ed    731,  16  Sup. 

S    377,  48  L.  ed.   1027,  24   Sup.  Ct.  Rep.  ^^;  ^^^^    ^^^^  ^^^^.^  ^^  Trade  v.  Hammond 

a.',    X         J  .c      M     *»  ^  •     ♦!.    i.of  ^levator  Co.  198  U.  S.  424,  49  L.  ed.  1111, 

Thet  word  ''resident,*'  as  used  in  the  last  .,.  ^        ^   ^       -.^  ' 

proviso  to   §   18,  chap.   3,  of  the  adniinis-  "'*  ^    P-       •       P* 

tratioii  statutes  of  Illinois,  as  amended  by  ,      _     ..  j  n      _i  i.v 

XI-        X    /  ,nA-   /T  ^*  111-  ^'      loAK    «        ^^^'  Justice  Holmes  delivered  the  opm- 

the  act  of  190o   (Laws  of  Illinois,  1905,  p.  , ,  .,^  ^„,x  *^ 

^     ,  -Ai    J      •  -1  J*^n  01  the  court: 

2)    18  synonvmous  with  domicil.  t,.  .    ^^^  ^^  ^  ..  ^  .  _.     ui.  u     ai        i  • 

Re  Mulfonl.  217  111.  242.  1  L.R.A.(N.S.)  ,.J^'.'"  '""  *"  ''*'*'"  ''T"'^"  ^  *'*  P  •J'''- 

341.  108  Am.  St.  Rep.  240,  75  N.  E.  346  *"J  '"  f""  *">  ^f".'"  ^°'  *>;?  ^T?  ^'  "l' 

":  '      .,        jj..        e  V^    u  \,nn     cj*       wl  iiitostate  in  a  collisiou  upon  the  defendant's 

^ri'Daniol  v.  King,  5  Cush.  469;   Stoughton  ,„..  ^„,   .     tii;«^;-      ti.!  --4.-  u 

/.      1   -j^    ipe\f«  «    oRi    Ao  XT   V    inn.  railroad  m  Illinois.     Tlie  action  was  begun 

V.  ( amhridge,  165  Mass.  251,  43  N.  h..  106;  .     ^       .,  x  ^r  *v      x  *         j  xi.      i  *     ■•     x 

rJi-  aIi.;««^«     ino   TUooa    9a    An   v  *"  ^  *^^"''t  ^^  ^^^  state  and  the  defendant 

S   7o i   \,^^^'''^''\  ^??   ^^*'"-   ^^'  .^^  ^-  forthwith   filed  a  petition   for  the  removal 

L.  422;   State  ox  rel.  Hannon  v.  Grizzard,  ^j  ^^^  ^^^^^  ^^  ^^^  United  States  circuit 

89  N.  C.  115;  Kennedy  v.  Ryall,  67  N.  Y.  ^ourt.     The  petition  averred,  among  other 
•^7^-  things,  that  the  defendant  was  a  corpora- 
Whatever  view   this  court   may   take   of  tion  organized  under  the  laws  of  Ohio,  and 
the  authority  of  the  trial   court   to  grant  a  citizen  of  that  state,  and  was  not  a  resi- 
the   amended   certificate,   tlie    fact   will    re-  dent  of  Illinois,  and  that  the  plaintiff  was 
main    that    such    amended    certificate    is    a  a  citizen  and  resident  of  Illinois.     The  re- 
part  of  the  record  in  this  case,  and  may  at  moval  was  ordered  and  completed.     Tliere- 
least  be  considered   as   the   opinion  of   the  upon  the  plaintiff  filed  in  the  United  States 
learned  trial  judge  on  the  qiuvtions  raised  court  a  plea,  in  which  he  alleged  that  the 
below  on  defendant's  demurrers  to  the  plea,  defendant  was  a  corporation  organized  and 
Mill/  the  grounds  of  such  decision,  and,  as  existing  under  and  by  virtue  of  the  laws  of 
^^^  «07  V.  S. 


1907. 
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Illinois,  MiMouri,  Indiana,  Michigan,  and 
Ohio,  bj  tlie  conaolidation  of  five  other  cor- 
porations, severally  created  by  the  laws  of 
those  states  respectively,  that  the  defend- 
ant was  a  citisen  of  and  resident  in  Illi- 
nois and  each  of  said  other  states,  and  that 
the  plaintiff  was  a  citizen  of  Ohio;  and 
the  plaintiff  prayed  judgment  whether  the 
court  could  take  cognizance  of  the  action. 

The  defendant,  after  having  pleaded  the 
general  issue  to  the  action,  demurred  to 
the  plaintiff's  plea.  Upon  a  hearing  the  de- 
murrer was  sustained,  and  the  plaintiff 
electing  to  stand  by  his  plea,  a  judgment 
was  entered  that  the  defendant  recover  its 
costs.  Tlie  plaintiff  prayed  a  writ  of  error, 
IStljsnd  the  judge  ^certified  that  the  judgment 
was  based  solely  on  the  ground  that  the 
controversy  was  one  between  citizens  of 
different  states,  that  in  his  opinion  the  rec- 
ord showed  that  the  defendant  was  not  a 
citizen  of  or  resident  in  Illinois,  that  no 
other  ground  of  jurisdiction  appeared,  and 
that  jurisdiction  was  retained  only  for  the 
reasons  stated.  A  few  days  later,  but  after 
the  writ  of  error  had  been  taken  out  and 
filed,  and  after  a  new  term  of  the  circuit 
court  had  begun,  the  judge  undertook  to 
amend  the  certificate  on  the  ground  that  it 
had  been  signed  inadvertently,  under  a  mis- 
take as  to  its  nature  and  contents,  and  to 
certify  instead  that  the  question  of  jurisdic- 
tion was  not  passed  upon,  but  that  tiie 
ground  of  the  decision  was  that  the  plain- 
tiff, being  a  citizen  of  Ohio,  and  therefore 
presumed  not  to  be  a  resident  of  Illinois, 
was  forbidden  by  the  statutes  of  Illinois 
to  act  as  administrator,  and  therefore  had 
no  standing  to  maintain  the  action  or  file 
the  plea. 

It  is  obvious  that  the  mistake  alleged  by 
the  new  certificate  was  not  clerical.  The 
judge  did  not  write  one  thing  when  he 
meant  to  write  another,  and  no  inferior 
officer  made  a  record  not  corresponding  to 
the  action  of  the  court.  We  cannot  read 
the  words  "under  a  mistake  as  to  the  na- 
ture and  contents  thereof,"  as  meaning  that 
the  judge  did  not  know  that  he  was  sign- 
ing a  certificate  for  this  court,  or  as  signify- 
ing more  than  that,  if  he  had  given  the 
matter  greater  attention,  he  would  not 
have  signed  one  saying  what  it  said.  The 
certificate  must  have  received  some  consid 
eration,  as  it  contains  a  statement  or  rul- 
ing adverse  to  the  plaintiff,  to  which  we 
shall  refer  in  a  moment.  Tliis  being  so, 
it  appears  to  us  extremely  questionable,  at 
least,  whether  such  a  certificate,  which  is  an 
act  of  record,  stands  on  any  different  ground 
from  judgments  and  the  like  when  the 
term  has  passed  (see  Wetmore  v.  Karrick, 
205  U.  S.  141,  153,  et  seq.  51  L.  ed.  745, 
749,  27  Sup.  Ct.  Rep.  434;  Michigan  Ins. 
81  Ii.  ed. 


Bank  v.  Eldred,  143  U.  S.  293,  36  L.  ed. 
162,  12  Sup.  Ct.  Rep.  460) ;  and  also  wheth- 
er the  so-called  amendment,  supposing  it 
otherwise  valid  and  properly  made  without 
leave  of  this  court,  can  be  considered  by 
this  court  on  the  present  writ  of  error 
(Michigan  Ins.  Bank  v.  Eldred,  supra;  Mc- 
Carren  v.  •McNulty,  7  Gray,  139;  Rice  v.[888] 
Minnesota  &  N.  W.  R.  Co.  21  How.  82, 
16  L.  ed.  31). 

If  we  were  to  consider  the  amendment  it 
would  amount  to  this:  The  plaintiff  |>leaded 
to  the  jurisdiction  of  the  court  as  a  Qourt 
of  the  United  States,  and  stdod  upon  his 
plea.  The  judge,  however,  laid  down  a 
proposition  of  law  on  which  he  denied  the 
right  of  the  plaintiff  to  plead  to  the  juris- 
diction, and  thereupon  took  jurisdiction  so 
far  as  to  give  judgment  for  costs.  By  the 
analogies  of  the  action  of  this  court  in 
other  cases,  we  should  decide  for  ourselves 
the  preliminary  as  well  as  the  final  ques- 
tion of  law,  in  order  to  decide  whether  the 
circuit  court,  as  a  court  of  the  United 
States,  had  the  right  to  give  any  judgment, 
even  for  costs.  If  the  preliminary  ques- 
tion should  be  considered,  it  would  seem 
that  the  judge  below  was  wrong  in  taking 
the  proviso  in  the  Illinois  statute  (Laws 
of  1905,  p.  2;  Hurd's  Rev.  Stat.  1905,  chap. 
3,  §  18,  pp.  107,  108),  "that  no  nonresident 
of  this  state  shall  be  appointed  or  act  as 
administrator  or  executor,"  as  opening  the 
appointment  of  a  citizen  of  Ohio  to  this 
kind  of  collateral  attack.  See  Simmons  v. 
Saul,  138  U.  S.  439,  34  L.  ed.  1054,  11  Sup. 
Ct.  Rep.  360;  Salomon  v.  People,  191  111. 
290,  294,  61  N.  E.  83.  It  is  not  reason- 
able to  interpret  it  as  making  such  a  sev- 
erance between  the  appointment,  and  the 
power  to  act  which  is  a  consequence  of  the 
appointment,  as  to  leave  the  former  unim- 
peachable in  these  proceedings,  but  its  ef- 
fect open  to  dispute.  The  words  "or  act" 
may  have  reference  more  especially  to  ex- 
ecutors, and  may  be  a  reminiscence  of  the 
ancient  law,  by  which  they  derived  their 
powers  from  the  will, — a  notion  that  has 
died  hard.  At  all  events  presumably  they 
offer  an  alternative  to  "shall  be  appointed,** 
and  refer  to  action  without  appointment  in 
Illinois;  for  instance,  action  by  an  admin- 
istrator appointed  elsewhere,  not  to  action 
after  appointment  when  one  is  made.  As 
we  read  them  with  our  present  light,  at 
least,  we  deem  them  insufficient  to  prevent 
the  plaintiff  from  insisting  upon  his  right 
to  keep  out  of  the  United  States  court. 

We  proceed,  then,  to  deal  with  the  merits 
of  the  plea.  The  original  certificate  de- 
clares that  the  record  shows  that  the  de- 
fendant *is  not  a  citizen  of  or  resident  in[8881 
the  state  of  Illinois.  If  this  be  correct,  it 
maintains    the    right    to    remove,    so  far 
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as  it  goes.  The  right  is  given  in  cases  of 
this  sort  to  defendants  ''being  nonresidents 
of  that  state;*'  that  is,  of  the  state  in  which 
the  suit  is  brought.  Act  of  Aug.  13,  1888, 
ohap.  860,  25  Stat,  at  L.  433,  434,  U.  S. 
Comp.  Stat.  1901,  p.  508.  If  the  defendant 
is  to  be  regarded  as  a  citizen  of  Illinois, 
the  right  to  remove  did  not  exist.  Martin 
V.  Snyder.  148  U.  S.  603,  37  L.  ed.  602, 
13  Sup.  Ct.  Rep.  706.  It  was  for  this  rea- 
son, no  doubt,  that  the  petition  for  removal 
allo^d  that  the  defendant  was  a  citizen  of 
Ohio,  and  that  the  certificate  declared  that 
it  was  not  a  citizen  of  Illinois.  But  the 
plea  averred  that  it  was  organized  and  ex- 
isted under  the  laws  of  that  state  as  well  as 
of  the  others  named.  It  is  true,  how- 
ever, that  it  did  not  and  could  not  trav- 
erse the  averment  of  the  petition,  consid- 
ered as  an  averment  of  fact,  and  it  was  de- 
murred to  specially  on  that  ground.  There- 
fore the  question  is  raised  how  a  corpora- 
tion or  corporations  thus  organized  snail  be 
regarded  for  the  purposes  of  a  suit  like 
this.  No  nice  speculation  as  to  whether 
the  corporation  is  one  or  many,  and  no  de 
tails  as  to  the  particulars  of  the  consolida- 
tion, arc  needed  for  an  answer.  The  de- 
fendant exists  in  Illinois  by  virtue  of  the 
laws  of  Illinois.  It  is  alleged  to  have  in- 
curred a  liability  under  the  laws  of  the 
same  state,  and  is  sued  in  that  state.  It 
cannot  escape  the  jurisdiction  by  the  fact 
that  it  is  incorporated  elsewhere.  The  as- 
sent of  the  state  to  such  incorporation  else- 
where, supposing  it  to  have  been  given, — a 
matter  upon  which  we  express  no  opinion, — 
cannot  be  presumed  to  have  intended  or  to 
import  such  a  change.  This  seems  to  be  the 
opinion  of  the  supreme  court  of  Illinois,  as 
it  certainly  has  been  shown  to  be  that  of 
this  court.  Chicago  &  N.  W.  R.  Co.  v. 
Whitton,  13  Wall.  270,  20  L.  ed.  571;  Mul- 
ler  v.  Dows,  04  U.  S.  444,  24  L.  ed.  207; 
Memphis  &  C.  R.  Co.  v.  Alabama,  107  U.  S. 
581,  27  L.  ed.  518,  2  Sup.  Ct.  Rep.  432; 
(^iiincy  R.  Bridge  Co.  v.  Adams  County,  88 
111.  015;  Winn  v.  Wabash  R.  Co.  118  Fed. 
55.  What  would  be  the  law  in  case  of  a 
1  suit  brought  in  Illinois  upon  a  cause  of  ac- 
tion which  arose  in  Ohio  is  a  question  that 
may  be  left  on  one  side,  as  also  may  be  the 
[284]decisions  in  cases  where  a  'corporation  orig- 
inally created  in  one  state  afterwards  be- 
comes compulsorily  a  corporation  of  an- 
other state  for  some  purposes  in  order  to 
extend  its  powers.  Southern  R.  Co.  v.  Al- 
lison, 100  U.  S.  320,  47  L.  ed.  1078,  23  Sup. 
Ct.  Rep.  713;  St.  Louis  &  S.  F.  R.  Co.  v. 
James,  101  U.  S.  545,  40  L.  ed.  802, 
10  Sup.  Ct.  Rep.  021.  In  the  case  at  bar 
the  incorporations  must  be  taken  to  have 
been  substantially  simultaneous  and  free. 
See  Memphia  A  C,  R.  Co.  ▼.  Alabama,  supra. 
MOB 


If  any  distinction  were  to  be  made  it  hardly 
could  be  adverse  to  the  jurisdiction  of  Illi- 
nois, in  view  of  the  requirements  of  its 
Constitution  and  statutes,  that  a  majority 
of  the  directors  should  be  residents  of  Illi- 
nois, and  that  the  corporation  should  keep 
a  general  office  in  that  state.  We  are  of 
opinion  that  the  defendant  must  be  regarded 
in  this  suit  as  a  citizen  of  Illinois,  and 
therefore  as  having  had  no  right  to  remove. 
It  follows  that  the  cause  should  be  remand- 
ed to  the  state  court. 

Judgment  reversed. 

Suit  to  be  remanded  to  the  state  eourt. 


AMERICAN   TOBACCO    COMPANY,    Plff. 

in  Err., 

V. 

EMIL  WERCKMEISTER.  Deft,  in  Err. 

(See  S.  C.  Reporter's  ed.  284-302.) 

Copyright  •»  inscribing   nolico  on  orig- 
inal painting. 

1.  Inscribing  the  copyright  notice  upon 
the  published  copies  without  placing  such 
inscription  upon  the  original  painting  sat- 
isfies the  requirement  of  U.  S.  Rev.  Stat. 
fi  4002.  as  amended  bv  the  act  of  June  18, 
1874  (18  Stat,  at  L.' 78,  chap.  301,  U.  8. 
Comp.  Stat.  1901,  p.  3411),  that  such  notice 
shall  be  inserted  in  the  several  copies  of 
every  edition  published,  on  the  title  page 
or  the  page  immediately  following,  if  it  be 
a  book;  or,  if  a  map,  chart,  musical  com- 
position, print,  cut,  engraving,  photograph, 
painting,  drawing,  chromo.  statuary,  or 
model  or  design  intended  to  be  perfected  and 
completed  as  a  work  of  the  fine  arts,  ui>on 
some  visible  portion  thereof,  or  of  the  sub- 
stance on  which  the  same  shall  be  mounted. 

Copyright  —  transfer   of   right. 

2.  A  complete  transfer  of  the  pro|ierty 
right  of  copyright  existing  in  an  original 
painting,  and  not  a  mere  license  or  personal 
privilege,  must  be  deemed  intended  by  an 
instrument  executed  by  the  artist,  reciting 
that,  for  a  named  consideration,  he  trans- 

Note. — ^As  to  conditions  and  extent  of 
copyright— see  note  to  Belford,  C.  A  Co.  ¥• 
Scribner,  30  L.  ed.  U.  S.  514. 

Exhibition  of  picture  as  a  publication. 

In  Pierce  &  B.  Mfg.  Co.  v.  Werckmeister, 
18  C.  C.  A.  431,  33  U.  S.  App.  399,  72  Fed. 
54.  Reversing  03  Fed.  446,  it  was  held  by  a 
divided  court  that  public  exhibitions  of  a 
painting  in  Europe  for  two  months  in  one 
public  gallery,  ana  during  tlie  following  sum- 
mer in  another,  without  anv  noUcc  of  copy- 
riglit,  amounts  to  publishing  the  picture, 
within  the  meaning  of  the  United  States 
coDvright  laws. 

The  opinion  in  this  case  is  said,  in  Werck- 
meister V.  American  Lithographic  Co.  68 
L.R.A.  591,  60  C.  C.  A.  553,  134  Fed.  321, 
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fen  the  copyriglit  in  his  painting,  where 
tliere  is  no  evidence  of  any  intention  on  his 
part  to  retain  any  further  interest  in  this 
copyright,  and  he  oilers  the  painting  for 
sale  with  the  copyright  reserved. 

Copyrlfftit  ^  who    may     take    out  ^as- 
signs. 

3.  An  artist  may,  before  publication  of 
his  painting,  assign,  independently  of  the 
ownership  of  the  painting  itself,  the  right 
or  privilege  of  taking  out  the  copyright  se- 
cured by  U.  S.  Rev.  Stat.  §  4052,  as  amend- 
ed by  the  act  of  March  3,  1801  (2G  Stat. 
at  L.  1100,  chap.  5C5,  U.  S.  Com  p.  Stat. 
1901,  p.  3400),  to  the  "author,  inventor,  dc 
signer,  or  proprietor  .  .  .  and  the  exec- 
utors, administrators,  or  assigns  of  any 
such  person." 

Copyright  ~>  publication. 

4.  Entering  an  original  painting  with  the 
copyright  reserved  at  an  exhibition  of  the 
Royal  Academy,  whose  bv-laws  prohibit 
copying,  is  not  such  a  publication  as  de- 
feats the  right  to  take  out  a  copyright  in 
such  painting. 

Appeal    and    error  —  objection  •»  when 
too  late. 

5.  An  objection  to  the  form  of  remedy 
comes  too  late  to  bo  available  in  an  appel- 
Itte  court  when  first  made  on  a  motion  for 
new  trial   after  verdict. 

Oonact  tut  tonal  law  —  searches  and  seiz- 
ures—clue  process  of  law. 

6.  Constitutional  rights  of  a  corporate  de- 
fendant in  an  action  for  the  forfeiture  of 
infringing  copies  of  a  painting  protected  by 
^pyright  arc  not  violated  by  the  admission 
^  evidence  of  the  replevin  proceedings  un- 

which     such     infringing    copies    were 
ize<l,  over  the  objection  that,  by  such  pro- 
dings,    rights    under    the    4th    and    5th 
mendments    to    the    Federal    Constitution 
ere  invaded. 

[No.  28.] 

irgued  October  30,  1907.    Decided  Decem- 
ber 2,  1907. 

N  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
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to  review  a  judgment  which  aflTirmed  a  judg> 
ment  of  the  Circuit  Court  for  the  South- 
ern District  of  New  York  for  the  forfeiture 
of  certain  infringing  copies  of  a  painting 
protected  by  copyright.     Affirmed. 

See  same  case  below,  70  C.  C.  A.    647> 
140   Fed.    375. 

Statement  by  Mr.  Justice  Day: 

This  is  a  writ  of  error  to  the  circuit  court 
of  appeals  for  the  second  circuit,  seeking 
reversal  of  a  judgment  affirming  the  judg- 
ment of  the  United  States  circuit  court  for 
the  southern  district  of  New  York  in  fa- 
vor of  the  defendant  in  error,  adjudging 
him  to  be  entitled  to  the  possession  of  1190 
sheets,  each  containing  a  copy  of  a  certain 
picture  called  "Chorus,"  the  same  represent- 
ing a  company  of  gentlemen  with  filled 
glasses,  singing  in  chorus.  The  painting 
was  the  work  of  an  English  artist,  W.  Den- 
dy  Sadler.  The  defendant  in  error  claimed 
to  be  the  owner  of  a  copyright  taken  out 
under  the  law  of  the  United  States. 

The  judgment  was  rendered  under  author- 
ity of  §  4905,  as  amended  March  2,  1895 
( [28  Stat,  at  L.  9(;5,  chap.  194]  U.  S.  Comp. 
SUt.  1901,  p.  3414). 

In  January,  1894,  by  agreement  between 
the  artist  and  Wcrckmeister,  the  defendant 
in  error,  it  was  agreed  that  the  painting 
should  be  finished  by  March  1,  and  then 
sent  to  Wcrckmeister  to  be  photographed 
and  returned  to  Sadler  in  time  to  *exhibit[280] 
at  the  Royal  Academy  in  1894.  The  paint- 
ing was  sent  to  Wcrckmeister  at  Berlin, 
where  it  was  received  on  March  8,  1894, 
and  was  returned  to  Sadler  in  London  on 
March  22,  1894.  On  April  2,  1894,  the  art- 
ist  Sadler  executed  and  delivered  the  follow- 
ing instrument: 

1    hereby   transfer  the  copyright   in  my 
picture    "Chorus**    to    the    Photograph  ische 


be  based  apparently  on  the  assumption, 

the  absence  of  proof  that  copying  was 

ruhibited,  that  the   painting  was   publicly 

xhibitcd  and  therefore    published  within  the 

^neaning  of  the  copyright  act;  and  it  was 

accordingly  held  in  the  last-cited  case  that 

^he  exhibition  of  a  painting  at  an  academy 

^  arts  to  which  the  public  is  admitted  only 

hy  payment  of  a  fee,  and  the  rules  of  which 

expressly  forbid  patrons  to  copy  paintings 

while  so  on  exhibition,  is  not  a  publication, 

although  it  contains  no  notice  ot  copyright, 

which  will  prevent  the  artist  or  his  assignee 

from  enforcing  against  persons  subsequently 

attempting  to  publish  copies  of  it  for  ooro- 

mercial    purposes   the   rights   which   would 

have  been  secured  by  compliance  with  the 

eopyright  law. 

Nor  will  the  exhibition  of  a  picture  in  a 


salon,  the  public  not  bring  permitted  to 
copy  it,  and  the  publication  in  the  salou 
catalogue  of  a  crayon  sketch  of  it,  amount  to 
an  abandonment  or  dedication  to  the  pub- 
lic, nor  end  the  artist's  common-law  rights. 
Wcrckmeister  v.  Springer  Lithographing  Co, 
03  Fed.  808. 

The  exhibition  of  a  picture  by  the  artist 
at  the  Royal  Academy,  the  publication,  by 
his  permission,  of  a  wood  engraving  of  it  in 
a  magazine,  and  its  exhibition  by  the  pur- 
chaser, who  sold  the  copyright  to  the  plain- 
tiflT  to  produce  engravings,  and  gave  him 
leave  to  exhibit  the  picture  to  obtain  sub- 
scribers, has  been  held  not  to  amount  to  a 
publication  so  as  to  affect  the  owner's  com- 
mon-law rights,  as  the  English  statutes  of 
the  time  did  not  cover  paintings.  Turner  v* 
Robinson,  10  Ir.  Ch.  Rep.  121. 
14  t09 
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Gfsrllacliaft,  Berlin  (The  Berlin  Photo- 
Rrnpliic  Coniyany).  for  the  sura  ol  £200. 
London,  April  2,  1804. 

(Signed)  W.  Dendy  Sadler. 

TlVrckmciBter  «-as   ■  citiien  of  the  Ger- 

matiy,  iukIit  the-  trade  name  of  "Photo- 
"rafiliisclip  C.psellsehatt,"  and  did  businew 
\n  Sew  York  city  under  the  name  of  the 
"Bwlin  Pilot  ojrraidiic  Company." 

The  Pliotci-irnphiiiche  Gespllschaft  of  Ber- 
lin, l>v  letter  datfMl  March  31,  1804.  received 
on  April  IC,  ISOl,  deposited  the  title  and 
dcwription  of  the  paintinfi  and  a  photo- 
praph  of  the  same  in  the  oflice  of  the  Libra- 
rinii  of  CongresB,  tiie  intention  being  to  ob- 
tain a  eopvrifiht  under  the  act  of  Conjirrss, 
[Rev.  Stat.  495C]  U.  S.  Coinp.  SUt.  1901, 
p,  3407.  After  the  painUng  was  returned 
to  London  it  was  exhibited  by  Sadler  at  the 
exhibition  of  the  Royal  Academy  at  London 
and  was  there  on  exhibition  for  about  thret 
months;  the  exhibition  openinjt  the  Aral 
Monday  of  May  and  closing  the  first  Mon 
day  of  Au(rU3t,  1891.  The  exhibition  was 
opened  t*  the  public  on  wieit  days,  from  I 
A.  M.  to  7  P.  M.  upon  the  payment  of  the  nd 
mission  fee  of  1  shilling,  and  during  the  lasl 
week  ivns  open  evenings,  the  entrance  cliargi 
being  fl  prnce.  Tlicre  was  a  private  viet 
for  the  press  on  May  2,  and  on  May  3  up  U 
1  o'clock,  and  the  remainder  of  the  day  wai 
for  the  Rovai  privnlc  view.  There  was  als< 
a  geueral  privaU  view  on  May  4.  The  mem 
hers  and  the  as.soeiate  memhera  of  the  Roy  a 
Academy  and  the  artists  exhibiting  at  th 
exliibition  and  their  families  were  en 
titled  at  all  times  to  free  admission,  an. 
tliey,  as  well  as  the  public,  visited  the  exhi 
bition  in  large  numtiers. 

Durinjr  the  lime  that  the  painting  wa 
shown  at  the  exhibition  it  was  not  inscribe 
(2S7]as  a  copvright,  nor  «ere  any  words  'thcreo 
indiiiitiiiK  a  copyright,  nor  on  the  suhstanc 
on  whicli  it  was  mounted,  nor  on  the  tram 
aa  reiiuired  by  the  copyright  act  ([18  Sta 
at  L.  78,  chnp,  301]  V.  S.  Comp.  Stat.  190 
p.  3411),  if  the  original  i>ainting  is  withi 
the  reqnirements  of  the  law  in  this  respcc 
The  jtainting,  while  on  exhibition,  wi 
for  sale  at  the  Royal  Ac-ndemy,  hut  with  tl 
copyright  reserved,  wliich  reservation  wi 
entered  in  the  gnllery  sale  book.  The  b; 
l«w8  of  the  Royal  Academy  provided  "thi 
no  permission  to  copy  works  on  exhibitic 
shall  on  any  account  be  granted."  The  re 
sons  for  the  by-iaw,  as  it  appears  upon  mi 
utes  of  tlie  Academy,  are  as  follows: 

•That  so  much  property  in  copyright  h 
ing  intrusted  to  the  guardianship  of  V 
Royal  Academy,  the  council  feel  themselv 
compelled  to  disallow,  in  future,  M  GO[irii 
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-'thin   their   walls   from   pictures   sent  for 
hi  bition." 

The  photogravures  of  the  painting  wen 
aced  on  sale  In  June.  1864,  or  in  the  an- 
mn  of  1894;  those  photogravures  were  in- 
ribed  with  the  notice  of  copyright. 
Mr.  Sadler,  the  artist,  afterwards,  In  Oc- 
ber,  1899.  sold  the  painting  to  a  Mr.  Cot- 
rcl,  residing  in  London.  England,  since 
liich  time,  so  far  as  has  been  shown,  it  has 
■en  hanging  in  the  dining  room  of  tb* 
m<e  of  that  gentleman. 
On  June  20.  in03,  Werckmeiiter  com- 
enced  an  action,  by  the  service  of  a  sum- 
ons,  against  the  American  Tobacco  Com- 
inj-,  plaintiff  in  error,  and  on  the  same 
ly  a  writ  of  replevin  was  issued  out  of  the 
rcuit  court  of  the  United  Stales  for  the 
juthcrn  district  of  New  Vork,  directed  to 
le  marshal  of  the  same  dislrict,  requiring 
■m  to  replevin  the  cliatti'la  described  in  an 
nnexed  alTidavit.  Under  the  writ  the  mar- 
lul  seized  upon  the  premises  of  the  Ameri- 
in  Tobacco  Company  203  pictures.  On 
uly  23,  1902,  Werckmeiflter  caused  another 
Tit  of  replevin  to  issue  out  of  the  same 
surt,  directed  to  the  marslial  of  the  weat- 
m  district  of  New  York,  under  which  writ 
he  marahal  seized  B90  pictures. 

An  amendment  to  the  complaint  set  forth 
he  seizure  of  the  pictures.  The  coplea 
piled  were  adjudged  to  be  forfeited  to  the 
laintilT,  Wercknieister,  and  to  be  of  the 
alue  of  fLOlO. 

•The  judgment  rendered  In  the  eircuit[l: 
ourt  was  taken  upon  error  to  the  United 
states  circuit  court  of  appeals  and  there 
kfHrmed.  70  C.  C.  A.  047,  146  Fed.  375. 
I'lio  present  writ  of  error  is  prosecuted  to 
■cvcrse   the  judgment   of   the   court  of   ap- 

Mr.  William  A.  Jenner  argued  the  cause 

ind  filed  a  brief  tar  plaintiff  in  error; 

The  object  of  the  notice  is  to  notify  the 
imblic — whoever  sees  tlie  jiainting — that 
the  righta  of  statutory  copyright  have  m- 
pprvened. 

Burrow-Giles  Lithographic  Co.  v-  Saro- 
oy,  111  U-  S.  53.  55.  28  L.  ed.  349,  3S0,  4 
Sup.  Ct.  Rep.  270. 

Infringements  of  eopyrights  are,  under 
U.  S.  Rev.  Stat,  f  4005,  U.  S.  Comp.  SUU 
1901,  p.  3414,  penal  in  their  nature,  and 
the  consequences  ore  severe,  as  they  involf* 
both   forfeitures  and   penalties. 

Backus  v.  Gould,  7  How.  TOB-811,  12  L. 
ed.  919-024;  Bolles  v.  Outing  Co.  175  0. 
S.  2B2-2M,  44  L.  ed.  158,  157,  20  Sup-  Ct. 
Rep.  94. 

To   get   at   the   thought   or   meaning   at 
pressed  in  a  statute,  a  contract,  or  a  Con- 
stitution, the  first  resort,  in  all  caiea.  is  to 
the  natural  aigniflcation  of  the  words,  ta 
40T  O.  ■. 
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the  order  of  grammatieal  amngement  in 
which  the  framers  of  the  instrument  have 
placed  them. 

Lake  County  t.  RoUini,  130  U.  S.  662- 
670,  92  L.  ed.  1060-1062,  9  Sup.  Ct.  Rep. 
651. 

One  canon  of  interpretation  is  that  qua!- 
ityin)?  words  and  phrases  should  be  con- 
fined to  their  next  antecedent. 

United  SUtee  t.  Lacher,  134  U.  S.  624, 
33  L.  ed.  1080,  10  Sup.  Ct.  Rep.  625;  Caha 
▼.  United  States,  162  U.  S.  214,  38  L.  ed. 
416,  14  Sup.  Ct.  Rep.  613. 

A  verbal  notice  is  not  notice,  nor  is  any 
notice  of  the  copyright  other  than  that  de- 
rived from  an  inscribed  notice,  conforming 
to  the  statute,  any  notice  at  all. 

Mifflin  V.  R.  H.  White  Co.  190  U.  S.  264, 
47  L.  ed.  1042,  23  Sup.  Ct.  Rep.  769. 

A  prior  act  may  be  regarded  when  nec- 
essary to  construe  doubtful  language. 

United  SUtes  v.  lecher,  134  U.  S.  624- 
626,  33  L.  ed.  1080-1082,  10  Sup.  Ct.  Rep. 
C25. 

It  is  true,  the  owner  of  the  painting,  if 
be  sells  it,  or  the  owner  of  the  copyright, 
miy  give  oral  or  written  notice,  by  ad- 
Tertisement  or  oral  proclamation,  of  the 
copyright  taken,  but  unless  the  notice  is 
infcribed,  and  unless  it  is  given  by  the 
copyright  owner,  it  is  not  the  notice  re- 
quired by  the  statute,  and,  therefore,  is  no 
notice  at  all. 

Thompson  v.  Hubbard,  131  U.  S.  123,  33 
I*,  ed.  76,  9  Sup.  Ct.  Rep.  710. 

Wliere  the  language  is  plain  and  nnam- 
M|rnous,  a  refusal  to  recognize  its  natural, 
<^vious  meaning  would  be  justly  regarded 
^^  indicating  a  purpose  to  change  the  law 
^^  judicial   action,  based   upon  sume   sup- 
loosed  policy  of  Congress. 

Bate  Refrigerating  Co.  ▼.  Sulzberger,  157 

.  S.  1-36,  39  L.  ed.  fiOl-611,  15  Sup.  Ct. 

p.  508;   Hadden  v.  The  Collector    (Had 

*n  V.  Barney)   5  Wall.  107-111,  18  L.  ed. 

18,  519;   Denn  ex  dem.  Scott  v.  Reid,  10 

et.  624-527,  9  L.  ed.  619,  520;   St.  Paul, 

.  &  M.  R.  Co.  T.  Phelps.  137  U.  8.  528, 

L.  ed.  767,  11  Sup.  Ct.  Rep.  168. 

The  primary  rule  is  that  a  statute  is  to 
^vceive    the    meaning    which    the    ordinary 
heading  of  its  language  warrants. 

United   States  v.  Fisher,  2  Cranch,  380, 
^  L.  ed.  313 ;  United  States  ▼.  Hartwell,  6 
Wall.  396,  18  L.  ed.  832;  United  States  v. 
Wiltberger,  5  Wheat.  95,  5  L.  ed.  42. 

The  notice  is  a  condition  precedent  to 
perfecting  the  copyright. 

Thompson  v.  Hubbard,  131  U.  S.  123-150, 
33  L.  ed.  76-86,  9  Sup.  Ct.  Rep.  710; 
Wbeaton  t.  Peters,  8  Pet.  591,  8  L.  ed. 
1055;  Merrell  v.  Tice,  104  U.  S.  657,  26  L. 
ed.   854;    Callaghan  ▼•   Myers,    128   U.   ti. 


617,  652,  32  L.  ed.  547,  557,  9  Sup.  Ct  Rep. 
177. 

There  is  no  common-law  copyright  in 
this  country  and  never  has  been.  If  there 
ever  was,  it  has  been  superseded  by  the 
statute. 

Holmes  ▼.  Hurst,  174  U.  S.  85,  43  L.  ed. 
905,  19  Sup.  Ct.  Rep.  606. 

However  the  question  may  arise,  the  test 
of  publication  is  whether  the  public  have, 
by  the  author's  consent,  access  to  the  sub- 
ject. The  test  is  not  in  any  restriction 
which  may  be  placed  on  the  public's  use  of 
the  thing,  nor  in  any  understanding  which 
may  be  imposed  upon  the  public,  by  the 
author's  conditions,  nor  in  the  fact  that 
the  public  are  required  to  pay  for  the  priv« 
ilege  of  access.  The  fact  that  the  public 
are  invited  to  read,  to  see,  is  enough. 

Jewelers'  Mercantile  Agency  v.  Jewelers' 
Weekly  Pub.  Co.  155  N.  Y.  241,  41  L.R.A. 
846,  63  Am.  St.  Rep.  666,  49  N.  E.  872; 
Callaghan  v.  Myers,  128  U.  S.  617,  657, 
32  L.  ed.  547,  559,  9  Sup.  Ct.  Rep.  177; 
Larrowe-Loisette  v.  O'Loughlin,  88  Fed. 
896;  Holmes  v.  Hurst,  76  Fed.  757,  26  C. 
C.  A.  610, 51  U.  S.  App.  271,  80  Fed.  514, 
174  U.  S.  82,  43  L.  ed.  904,  19  Sup.  Ct. 
Rep.  606;  Ladd  v.  Oxnard,  75  Fed.  703; 
Bartlette  r.  Crittenden,  4  McLean,  300, 
Fed.  Cas.  No.  1,082. 

To  constitute  a  publication  it  is  neces- 
sary that  the  work  should  be  exposed  for 
sale  or  offered  gratuitously  to  the  general 
public,  so  that  any  person  may  have  an 
opportunity  of  enjoying  it. 

Copinger,  Copyright,  3d.  ed.  p.  119;  Jew- 
elers* Mercantile  Agency  v.  Jewelers'  Week- 
ly Pub.  Co.  155  N.  y.  251,  41  L.R.A.  846, 
63  Am.  St.  Rep.  666,  49  N.  E.  872;  Prince 
Albert  v.  Strange,  2  De  G.  &  S.  652. 

Because  of  the  great  dissimilarities  be« 
tween  the  British  statutes  and  our  own, 
British  cases  can  throw  little  light  on  the 
principles  discussed  above. 

Respecting  the  application  of  U.  S.  Rev. 
Stat.  $  4962,  U.  S.  Comp.  SUt.  1901,  p. 
3411,  to  foreign  paintings,  the  question  of 
extraterritoriality  does  not  arise. 

McLoughlin  v.  Raphael  Tuck  &  Sons  Co. 
191  U.  S.  267,  48  L.  ed.  178,  24  Sup.  Ct. 
Rep.  105. 

A  license  in  respect  to  real  estate  is 
defined  to  be  an  authority  to  do  a  particu- 
lar act  or  series  of  acts  on  another's  land 
without   possessing   any  estate  therein. 

Sullivan  Timber  Co.  v.  Mobile,  110  Fed. 
195;  Emerson  v.  Birgin,  76  Cal.  197,  18 
Pac.  264;  1  Washb.  Real  Prop.  398;  Bagg 
V.  Robinson,  12  Misc.  299,  34  N.  Y.  Supp. 
37. 

The  word  "license"  means  permission  or 
authority;  and  the  license  to  do  any  partic- 
ular thing  is  an  authority  to  do  that  thing. 


Bonxn  Gmm  cv  thk  UifiTD  Buxat.                    Oor.  TBM, 

GlbboiH  *.  Ogden,  9  Whemt  lOS,  0  L.  ed.  Thia  ezeluiive  right  of  the  Autlior  to  con- 

69;    United   SUtea  t.   The   PUnter,   Nenb.  trol  the   publication  of  bis  work  until,  bv 

t62.   Fed.   Cu.   No.   16,054;   CUric  y.  Olid-  a   publication,  it  tnay  be  dedicsted   to  the 

den,  60  Vt.  702,  15  Atl.  358.  public,    is    kn    incorporeal    rigbt,    entirely 

In  the  law  ot  patonta,  a  license  la  an  disconnected  from  tbe  aubataace  in  which 
authority  to  exercise  some  of  the  privilegea  tbe  thought  or  mental  creation  may  be  em- 
secured    by    the    patent,    but    which    still  bodied. 

leaves  in  the  patent«e  the  monopoly  of  the  Millar  v.  Taylor,  i  Burr.  2303;   JcfTeiya 

patent.  V.   Boosey,   4   H.  L.   Cas,   88B;    Stephens  r. 

Theberath  t.  Celluloid  Mfg.  Co.  S  Bann.  Cady,  14  How.  528,  14  L.  ed.  S28;   Stevens 

&  Ard.  677,  3  Fed.  147;   McKay  t.  Smith,  v.  Gladding,   17   How.   447,   IS   L.   ed.    IBS; 

39  Fed.  568.  Patterson   v.   J.    8.   Ogilvie   Pub.   Co.    119 

The  sole  matter  conveyed  by  a  license  is  Fed.  461 ;  Bryan  v.  University  Pub.  Co.  112 

the  right  not  to  be  sued  by  the  patentee.  N.   Y.  386,  2  L.RJ^.  638,  IB  N.  E.   825;  7 

Hea  ton-Pen  insular     Button-Fastener     Co.  Am.  ft  Eng.  Enc.  Law,  2d.  ed.  p.  6l£. 

V.  Eureka  Specialty  Co.  36  L.R.A.  728.  SS  As  property,  this  right  is  assignable,  ir- 

C.   C.   A.  267,  47  U.  B.  App.   146,   77   Fed.  respective   of  the   subatance. 

290.  Turner  v.  Robinson,  10  Ir.  Ch.  Rep.   121. 

A   license   is   not  assignable  or   desoendi'  The  same  rules  apply  to  pictures,  dr*w- 

ble  without  apt  words.  ings,  and  the  like,  as  to  any  other  subject 

Oliver  v.   Rumtord  Chemical  Works,   109  of  copyright. 

U.  S,  76,  27  I.,  ed.  882,  3  Sup.  Ct.  Rep.  61 ;  Prince  Albert  v.  Strange,  2  De  Q.  4  8. 

Troy   Iron  &   Nail   Factory   v.  Corning,   14  062,   1  Macn.  &  G.  26;   Burrow-OJIes  I'ith- 

How.  193-216,  14  L.  ed.  383-393;  Bowers  v.  ographic  Co.  v.  Sarony,  111  U.  S.  S3,  28  L. 

Lake  Kuperior  Contracting  &  Dredging  Co.  ed.  349,  4  Sup.  Ct.  Rep.  279;  Werckmeister 

T9  C.  C.  A.  493,  140  Fed.  986.  v.  Springer  Lithographing  Co.  63  Fed.  608. 

The  marshals'  proceedings  would  seem  to  In  the  case  of  manuscriptq   it  would  b* 

have  been  in  violation  of  defendant's  rights  impossible  to   determine  to  which   of  them 

■jnder  the  4th  Amendment  to  the  Constitu-  this  incorporeal   right  should   cling,  should 

tion,   as   they   coustituted   an   unreasonable  there   be   more   than    one,   as    is   often    the 

search  and  seizure,  and  also  in  violation  of  case.     This   is    likewise   so   in   the   case   of 

defendant's    rights    under    the    6th    Amend-  lectures    which    are    dplivered    orally,    bnt 

ment,  as  a  taking  of  property  without  due  may  be  written  out  by  the  students  with- 

process  of  law.  out  imparting   to   them   any   right  of  publi- 

Boya   V.   United   States,    116   U.   S.   616,  cation  as  long  ag  the  lecture  has  not  been 

633,  29  L.  ed.  746,  762,  6  Sup.  Ct.  Rep.  624.  published  by   the  lecturer. 

u,     .„. ,„  K .». A   .u-  -..„..  Bartlett    v.    Crittenden,    5    McLean,    32, 

Ur.  Anionlo  Knktitn  arcued   the  cause  ^  j    ^        it      <  n-^a     r.          i.                c..   l 

..,   ,      v'ri      aiji'  '*"■   Cas.   No.   1,076;    Queenabury   v.   Sheb- 

and  filed  a  brief  tor  defendant  in  error:  l..._    a  vj        inn      .u        .i            it  *  i.- 

o  .V     •       c     1     J         J     ■       JL      II  -t  J  beare,  2  Eden,  320;   Abemetliy  v.  Hutehin- 

Both    in    England    and    in    the     United  '         ,    J.     ank     «-               »■■    i.  ,7    «. 

-,.    .               I.    1   i                i     ■              LI-  L  J  son,  3  L.  J.  Ch.  209;  Kecne  v.  Kimball,  16 

States  an  absolute  property  in  unpublished  ~          ,,.    __    ,         '        ,„„     „.     ,          '„.. 

.   .  „     ,     ,          i-           .       .        J  I'.      .  Cray,  54Q.  77   Am.  Dec.  426;  Nieols  v.  Pit- 

.l'"°S'             ,V     .""i"'  "°  .  My".  ■!»  "   S.  •17.  32  I.,  k  5«   «  Sup. 

the  producer  without  his  consent.  ~.    „        ,__     ~  -   ,       i.-         t     —    .™    . 

D     1            n_.j      II    ■,  ..■        n.    f^■^    ab  ^t.  Rep.  177;  Caird  v.  Sime,  L.  R.  12  App, 

Banker  »,  Caldwell,  3  Minn.  94,  Oil.  46;  r-       loo     n                .-i         n  n-       ana    ■..  j 

P.ln,.t   ..    D.Will,   «    N.    Y.    m.   7    A„.  ^"    ??'i  ^'"'  J    *,''"".  i  ""■■  »•  ^ 

■  O  V  St    H.p    ,40    23  N.  K   ,2,   To.p-  ^^^'.^^i'^^J,  S.  S.^V    "^ 

kins  V.  Halleck,  133  Mass.  32,  43  Am.  Rep.  ,   '  .      .,  .     _,  „       .  . ,.  i   ,   ■     A 

«80i   Ockenkoldt  ..   Frohm..    »0  111.   App  „,  *^".  '','"  .""'''""r'  Z3'  "", 

300     Cool,,,  TorU,  f   354;   Morgan,  Ul"  ?/   'f'!;"' . "'''    ""'""''I;    'J","""'?'   »' 

.tu;,,  1  3»8    ShoTli,  Litoitun,  f^;  Boll,  '''J'""  '    ^^'°-"''l  !t*       '"  '^'t 

103,    PTli   V.   P,.ng,   3   ClU.   53?:  Frf.  ?f  .\TT     \™  ^J    ,'             it:; 

r.       VI      iniQi     /I  1 J       1         V    1-        IE  Tr\»  has  siwaj-B  been  the  law  m  Engand 

Cas.  No.  10,784;  Goldmark  v.  Kreltng,  35  _„j  .     ,i-       '„»„                           ^^ 

r  T'J'7T;-   n";.*L^-  'l"^  Po;^'c:rr,.TAtk.   342;   Thompson  .. 

sea,   12  Atl.   177;   Press  Pub.   Co.   v.  Mon-  stanhope.  2  Ambl.    737;    Graiard  v.  Dunkin, 

roe,  61  L.H.A.  353.  19  C.  C.  A.  429,  38  U.  ,  Ball,  ft  B.  207;  Perceval  v.  Phipps,  B  Ve*: 

B.  App.   410,   73   Fed.   196;   7   Am.  &  Eng.  j  b.  19;  Gee  v.  Pritchard.  2  Swanst.  402; 

Enc.    Uw,    2d    ed.    p.    517;    Donaldson    v.  Pajjn  v.  Gathercole,  1   Colly.  Ch.  Cas.  666; 

Becket,  4  Burr.  2408;   Turner  v.  Robinson,  Oliver   v.   Oliver,   11   C.   B.   N.   8.   139;    Re 

10  Ir,  Ch.  Rep.  513;   Jeflerya  v.  Boosey,  4  Wheatcroft,  L.   R.   6   Ch.   Div.   97;   LyttoB 

H.  L.  Cas.  887;  Prince  Albert  v.  SIrange,  1  v,  Devey,  54  L.  J.  Ch.  N.  B.  29S;   Howard 

Macn.  &  G.  25.  v.  Guim,  32  Bea*.  462. 
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The  same  principles  are  recognized  and 
affiled  in  the  American  cases. 

Denis  v.  Leclerc,  1  Mart.  (La.)  207,  5 
Am.  Dec  712;  Folsom  v.  Marsh,  2  Story, 
100,  Fed.  Gas.  Xo.  4,901;  Woolaey  v.  Judd, 
4  Duer,  379;  Qrigsby  v.  Breckinridge,  2 
Bush,  480,  92  Am.  Dec.  509;  2  Story,  Eq. 
Jur.  pp.  946-948;  Carter  v.  Bailey,  64  Me. 
458,  18  Am.  Rep.  273 ;  Agawam  Woolen  Co. 
▼.  Jordan,  7  Wall.  583,  19  L.  ed.  177; 
Holmes  v.  Hurst,  174  U.  S.  82,  43  L.  ed. 
904,  10  Sup.  Ct.  Kep.  006;  Mifflin  v.  R. 
H.  White  Co.  190  U.  S.  260,  47  L.  ed.  1040. 
23  Sup.  Ct.  Rep.  769;  Palmer  v,  DeWitt 
and  Werckmeister  v.  Springer  Lithograph- 
ing Co.  supra;  Press  Pub.  Co.  v.  Monroe,  51 
L.RJI.  353,  19  C.  C.  A.  429,  38  U.  S.  App. 
410,   73   Fed.   196. 

A  parol  assignment  would  have  been 
lufficient. 

Callaghan  T.Myers,  supra;  Lawrence 
▼.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,136; 
Black  V.  Henry  O.  Allen  Co.  9  L.R.A.  433, 
42  Fed.  618;  Belford,  C.  &  Co.  r.  Scribner, 
144  U.  S.  488,  36  L.  ed.  614,  12  Sup.  Ct. 
Rep.  734. 

The  assignment  of  the  common-law  copy- 
right would  also  be  presumed  from  a  for- 
mer assignment  of  a  secured  copyright  for 
a  term  allowed  by  an  existing  statute, 
which  is  afterwards  amended  so  as  to 
lengthen  the  term  of  protection. 

Paige  T.  Banks,  13  Wall.  608,  20  L.  ed. 
709. 

A  sale  of  the  painting  without  the  copy- 
right, and,  again,  a  sale  of  the  copyright 
without  the  painting,  could  undoubtedly  be 
made  in  En^and,  which  was,  at  the  time 
of  the  transaction,  a  party  to  the  Berne 
convention.  Even  before  it  acceded  to  that 
convention,  it  was  recognized  by  the  Eng- 
lish copyright  statute  that  the  author 
might  sell  the  picture  and  reserve  to  him- 
self the  copyright,  or  vice  versa;  and  that 
the  assignee  of  the  copyright  was  entitled 
to  the  statutory  prot^tion  upon  register- 
ing his  title. 

Cocks  V.  Purday,  5  C.  B.  860;  Turner  v. 
Robinson,  10  Ir.  Ch.  Rep.  610;  Copinger, 
Copyright,  3d  ed.  pp.  122,  440-442;  Cum- 
berland v.  Planche,  1  Ad.  &  El.  580;  Steph- 
en's Dig.  Eng.  Law  of  Copyright,  p.   198. 

The  copyright  statute  intended  to  refer 
to  the  same  person  by  the  words  "legal  as- 
signs" and  "proprietor." 

Mifflin  V.  R.  H.  White  Co.  supnu 

The  assignee  of  the  copyright  would  be 
timilarlj  regarded  as  entitled  to  register 
the  copyright  under  the  statute  in  England 
as  the  "proprietor."  The  English  act  de- 
ifaies  the  word  "assigns"  to  mean  and  in- 
clude every  person  in  whom  the  interest  of 
an  author  in  copyright  shall  be  vested, 
whether  derived  from  such  author  before  or 
SS  JL. 


after  the  publication  of  any  book,  aad 
u'hetlver  acquired  by  sale,  gift,  bequest,  or 
by  operation  of  law  or  otherwise. 

Lover  V.  Davidson,  1  C.  B.  N.  S.  182; 
Copinger,  Copyright,  3d  ed.  p.  177;  Mac- 
gillivray.   Copyright,   pp.    171-177. 

The  phraseology  of  the  statute  is  un- 
doubtedly obscure;  it  has,  however,  never 
been  held  as  regulating  any  existing  com- 
mon-law rights,  but  as  creating  and  con- 
ferring upon  authors,  as  a  compensation 
for  their  contributions  to  the  promotion 
of  general  knowledge,  the  exclusive  right 
to  their  respective  writings  for  limited 
times. 

Carter  v.  Bailey  and  Holmes  v.  Hurst, 
supra;  Wabash  R.  Co.  v.  Pearce,  192  U.  8. 
179,  186,  48  L.  ed.  397,  399,  24  Sup.  Ct 
Rep.  231. 

The  exhibition  of  the  picture  at  the  Roj* 
al  Academy  was  not  a  publication. 

Abemethy  v.  Hutchinson,  3  L.  J.  Ch. 
209;  Nicols  v.  Pitman,  L.  R.  26  Ch.  Div. 
374;  Cairdv.  Sime,  L.  R.  12  App.  Cas.  326; 
Parton  v.  Prang,  3  Cliff.  637,  Fed.  Cas.  Ko. 
10,784;  Tompkins  v.  Halleck,  133  Mass.  32, 
43  Am,  Rep.  480;  Palmer  v.  DeWitt,  47 
N.  Y.  532;  Turner  v.  Robinson,  supra; 
Werckmeister  v.  Springer  Lithographing 
Co.  63  Fed.  808. 

For  the  purposes  of  the  present  case  It 
would  seem  to  be  immaterial  whether  or 
not  the  original  picture  is  included  in  the 
words  "in  the  several  copies  of  every  edi- 
tion published,"  because  clearly  the  stat- 
ute cannot  be  construed  to  require  a  no- 
tice on  the  unpublished  painting.  The  ob- 
ject of  the  statute  requiring  notice  is  to 
give  notice  to  the  public.  The  statutes  re- 
fer only  to  the  published  edition,  which  is 
an  edition  offered  to  the  public  for  sale  or 
circulation. 

Falk  V.  Cast  Lithograph  &  Engraving 
Co.  4  C.  C.  A.  648,  14  U.  8.  App.  16,  64 
Fed.  894;  Burrow-Giles  Lithographic  Co.  ▼. 
Sarony,  111  U.  S.  53,  28  L.  ed.  349,  4  Sup. 
Ct.  Rep.  279;  Snow  v.  Mast,  65  Fed.  996; 
7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  666; 
Thompson  v.  Hubbard,  131  U.  S.  123,  160, 
33  L.  ed.  76,  86,  9  Sup.  Ct.  Rep.  710; 
Mifflin  T.  R.  H.  White  Co.  190  U.  S.  260,  47 
L.  ed.  1040,  23  Sup.  Ct.  Rep.  769. 

After  assigning  the  entire  copyright  in 
the  painting,  the  artist  could  not,  by  any 
act  on  his  part,  destroy  the  assignee's 
copyright. 

Paige  V.  Banks,  13  Wall.  608,  616,  20  L. 
ed.  709,  711;  Boucicault  v.  Wood,  2  Bias. 
34,  Fed.  Cas.  No.  1,693;  Crowe  v.  Aiken, 
2  Biss.  208,  Fed.  Cas.  No.  3,441 ;  Palmer  ▼. 
DeWitt,  supra;  Goldmark  v.  Kreling,  36 
Fed.  661;  American  Press  Asso.  v.  Daily 
Story  Pub.  Co.  66  hJBiJL.  444,  67  C.  C.  A. 
70,  120  Pad.  766. 
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Abandonmeiit  always  requires  an  inten- 
tion  to  abandon;  and,  in  order  to  prove 
that  defense,  the  proofs  must  establish  such 
an  intention,  either  by  direct  evidence  or 
by   a  necessary   inference   from   the   facta. 

Saxlehner  v.  Eisner  A  M.  Co.  179  U.  S. 
19,  46  L.  ed.  60,  21  Sup.  Ct.  Rep.  7. 

In  order  to  fully  understand  the  force 
and  scope  of  any  statute  or  body  of  stat- 
utes, we  must  have  regard  to  the  conditions 
and  circumstances  for  which  the  legislation 
was  intended,  and  under  which  it  is  to  be- 
eome  operative.  We  are  not  narrowly  to 
read  the  letter  and  ignore  the  state  of  af- 
fairs to  which  tliat  legislation  was  intended 
and  is  applicable. 

Wabash  R.  Co.  v.  Pearce,  192  U.  8.  179, 
48  L.  ed.  397,  24  Sup.  Ct.  Rep.  231. 

Hie  seizure  of  the  sheets  containing  the 
illegal  copies  was  not  an  illegal  proceeding, 
nor  an  invasion  of  the  defendant's  con- 
stitutional right,  as  provided  by  the  4th 
and  5th  Amendments. 

Boyd  v.  United  SUtes,  116  U.  S.  616, 
623,  641,  29  L.  ed.  746,  748,  754,  6  Sup.  Ct. 
Rep.  524.  See  also  Adams  v.  New  York, 
192  U.  S.  685,  597,  48  L.  ed.  575.  580,  24 
Sup.  Ct.  Rep.  372. 

U.  S.  Rev.  Stat.  S  860,  U.  S.  Comp.  Stat. 
1001 ,  p.  661 ,  does  not  apply  to  evidence  fur- 
nished by  the  issuing  of  and  seizure  under 
a  writ  of  the  court. 

United  SUtes  v.  Hughes,  12  Blatchf. 
553,  Fed.  Cas.  No.  16,417. 

Mr.  Justiee  Day  delivered  the  opinion 
of  the  court: 

This  case  involves  important  questions 
under  the  copyright  laws  of  the  United 
States,  upon  which  there  has  been  diversity 
of  view  in  the  Federal  courts. 

Before  taking  up  the  errors  assigned  it 
may  aid  in  the  elucidation  of  the  questions 
involved  to  brielly  consider  the  nature  of 
the  property  in  copyright  which  it  is  the 
object  of  the  statutes  of  the  United  States 
to  secure  and  protect.  A  copyright,  as  the 
term  imports,  involves  the  right  of  publica- 
tion and  reproduction  of  works  of  art  or 
literature.  A  copyright,  as  defined  by  Bou- 
vier*s  Law  Dictionary,  Rawles's  edition,  vol- 
ume 1,  p.  436,  is:  "The  exclusive  privilege, 
[291]secured  according  to  certain  legal  *form8,  of 
printing,  or  otherwise  multiplying,  publish- 
ing, and  vending  copies  of  certain  literary 
or  artistic  productionn."  And  further,  says 
the  same  author,  "the  foundation  of  all 
rights  of  this  description  is  the  natural  do- 
minion which  everyone  has  over  his  own 
ideas,  the  enjoyment  of  which,  although  they 
are  embodied  in  visible  forms  or  characters, 
he  may.  if  he  chooses,  confine  to  himself  or 
impart  to  others."  That  is,  the  law  recog- 
nizes the  artistic  or  literary  productions  of 
314 


intellect  or  genius,  not  only  to  the  cstenl 
which  is  involved  in  dominion  over  and  oim- 
ership  of  the  thing  created,  but  also  the  in- 
tangible estate  in  such  property  which 
arises  from  the  privilege  of  publishing  and 
selling  to  others  copies  of  the  thing  pro- 
duced. 

There  was  much  contention  in  England  aa 
to  whether  the  common  law  recognized  tUs 
property  in  copyright  before  the  statute  of 
Anne;  the  controversy  resulting  in  the  dt- 
ciston  in  the  House  of  Lords  in  the  case  of 
Donaldson  v.  Becket,  4  Burr,  2408,  the  rt- 
suit  of  the  decision  being  that  a  majority 
of  the  judges,  while  in  favor  of  the  eommoo- 
law  right,  held  the  same  had  been  takan 
away  by  the  statute.  See  Wheaton  v.  Petert, 
8  Pet.  591-C56,  8  L.  ed.  1055-1070;  Holmaa 
V.  Hurst,  174  U.  S.  82,  43  L.  ed.  904,  19  Sup. 
Ct.  Rep.  606. 

In  this  country  it  is  well  settled  that  prop- 
erty in  copyright  is  the  creation  of  the  Fed- 
eral statute  passed  in  the  exercise  of  the 
power  vested  in  Congress  by  the  Federal 
Constitution  in  article  1,  i  S,  "to  promote 
the  progress  of  science  and  useful  arte  bgr 
securing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective writings  and  discoveries."  See  8 
Pet.  591,  supra;  Banks  v.  Manchester,  188 
U.  S.  244,  252,  32  L.  ed.  425,  428,  9  Sop. 
Ct.  Rep.  36;  Thompson  v.  Hubbard,  181  U. 
S.  123,  151,  33  L.  ed.  76,  86,  9  Sup.  Ct.  Rep. 
710. 

Under  this  grant  of  authority  a  series  of 
statutes  have  been  parsed,  having  for  their 
object  the  protection  of  the  property  which 
the  author  has  in  the  right  to  publish  hia 
production,  the  purpose  of  the  statute  being 
to  protect  this  right  in  such  manner  that  the 
author  may  have  the  benefit  of  this  property 
for  a  limited  tenn  of  years.  These  statutta 
should  be  given  a  fair  and  reasonable  con- 
struction with  a  view  to  eflfecting  such  par- 
pose. 

*The  first  question  presented  in  oral 
argument  and  upon  the  briefs  involves  the 
construction  of  i  4002  as  amended  (U.  S. 
Comp.  Stat.  1901,  p.  3411),  which  is  as  fol- 
lows: 

"That  no  person  shall  maintain  an  action 
for  the  infringement  of  his  copyright  unlcaa 
he  shall  give  notice  thereof  by  inserting  in 
the  several  copies  of  every  edition  published» 
on  the  title  page  or  the  page  immediately 
following,  if  it  be  a  book;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraving, 
photograph,  painting,  drawing,  chromo,  stat- 
ue, statuary,  or  model  or  design  intended  to 
be  perfected  and  completed  as  a  work  of  the 
fine  arts,  by  inscribing  upon  some  visible 
portion  thereof,  or  of  the  sulistance  on  whidi 
the  same  shall  be  mounted,  the  following 
words,  vitf.:     '£ntered  according  to  act  of 
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Congress,  in  the  year ,  hj  A.  B.  in  the 

office  of  the  Librari»n  of  Ck>ngre68,  at  Wash- 
ington;' or,  at  his  option,  the  word  'copy- 
right/ together  with  the  year  the  copyright 
was  entered,  and  the  name  of  the  party  by 
whom  it  was  taken  out,  thus:  'Copyright 
18—,  by  A.  B.' " 

It  is  the  contention  of  the  plaintiff  in 
error  that  the  original  painting  was  not  in- 
scribed as  required  by  the  act,  and  there- 
fore no  action  can  be  maintained,  and  it  is 
insisted  that  the  inscription  upon  the  pho- 
togravures offered  for  sale  is  not  sufficient. 

It  must  be  admitted  that  the  language  of 
the  statute  is  not  so  clear  as  it  might  be, 
nor  have  the  decisions  of  the  courts  been 
uniform  upon  the  subject.  In  Werckmeis- 
ter  V.  Pierce  k  B.  Mfg.  Co.  63  Fed.  445, 
Judge  Putnam  held  that  the  failure  to  in- 
Mribe  the  copyright  notice  upon  the  original 
painting  did  not  affect  the  copyright.  That 
judgment  was  reversed  by  the  circuit  court 
of  appeals  for  the  first  circuit  by  a  divided 
court.  18  C.  C.  A.  431,  33  U.  S.  App.  399, 
72  Fed.  54. 

In  the  case  of  Werckmeister  y.  American 
Lithographic  Co.  142  Fed.  827,  Judge  Holt 
reached  the  same  conclusion  as  Judge  Put- 
asm,  and  in  the  case  at  bar  the  circuit  court 
of  appeals  for  the  second  circuit  approved 
of  tlie  rea&oning  of  Judges  Putnam  and  Holt 
[SISjand  disagreed  with  the  majority  of  *the 
judges  of  the  circuit  court  of  appeals  for 
the  first  circuit. 

Looking  to  the  statute,  it  is  apparent  that 
if  read  literally  the  words  "inscribed  on 
some  visible  portion  thereof,"  etc.,  apply  to 
the  antecedent  terms  "maps,  charts,  musical 
eoinposition,  print,  cut,  engraving,  photo- 
graph, painting,"  etc.,  and  the  words  of  the 
first  part  of  the  sentence,  requiring  notice 
to  be  inserted  in  the  several  copies  of  every 
edition  published,  apply  literally  to  the  title 
page  or  the  page  immediately  following,  if 
it  be  a  book. 

But  in  construing  a  statute  we  are  not  al- 
ways confined  to  a  literal  reading,  and  may 
consider  its  object  and  purpose,  the  things 
with  which  it  is  dealing,  and  the  condition 
of  affairs  which  led  to  its  enactment,  so  as 
to  effectuate  rather  than  destroy  the  spirit 
and  force  of  the  law  which  the  legislature 
intended  to  enact. 

It  is  true,  and  the  plaintiff  in  error  cites 
authorities  to  the  proposition,  that  where 
the  words  of  an  act  are  clear  and  unambigu- 
ous they  will  control.  But,  while  seeking  to 
gain  the  legislative  intent  primarily  from 
the  language  used,  we  must  remember  the 
objects  and  purposes  sought  to  be  attained. 

We  think  it  was  the  object  of  the  statute 
to  require  this  inscription,  not  upon  the 
original  painting,  map,  photograph,  draw- 
ing, etc.,  but  upon  those  published  copies 
5S  I«.  •d. 


concerning  which  it  is  designed  to  convey 
information  to  the  public  which  sliall  limit 
the  use  and  circumscribe  the  rights  of  the 
purchaser. 

As  we  have  seen,  the  purpose  of  the  copy- 
right law  is  not  so  much  the  protection  of 
the  possession  and  control  of  the  visible 
thing,  as  to  secure  a  monopoly  having  a  lim- 
ited time,  of  the  right  to  publish  the  pro- 
duction which  is  the  result  of  the  inventor's 
thought. 

We  have  been  cited  to  no  case,  nor  can  we 
find  any  direct  authority  in  this  court  upon 
the  question.  But  the  opinion  of  Mr.  Jus- 
tice Miller  in  Burrow-Gilos  Lithographic  Co. 
V.  Sarony,  111  U.  S.  53,  28  L.  ed.  349,  4 
Sup.  Ct.  Rep.  279,  is  pertinent.  The  court 
there  considered  whether  Congress  had  the 
constitutional  right  to  protect  photographs 
and  negatives  by  copyright,  and  the  second 
assignment  of  *error  relates  to  the  suffi-[294] 
ciency  of  the  words  "Copyrighted  1892  by  N. 
Sarony,"  when  Uie  copyright  was  the  prop- 
erty of  Napoleon  Sarony.  In  treating  this 
question  the  learned  judge  used  this  very 
suggestive  language  (111  U.  S.  p.  55): 

"With  regard  to  this  latter  question,  it 
is  enough  to  say  that  the  object  of  the  stat- 
ute is  to  give  notice  of  the  copyright  to  the 
public,  by  placing  upon  each  copy,  in  some 
visible  shape,  the  name  of  the  author,  the 
existence  of  the  claim  of  exclusive  right, 
and  tho  date  at  which  this  right  was  ob- 
tained." 

If  the  contention  of  the  plaintiff  in  error 
be  sustained  the  statute  is  satisfied  only 
when  the  original  map,  chart,  etc.,  or  paint- 
ing is  inscribed  with  the  notice,  and  this 
is  requisite  whether  the  original  painting  is 
ever  publislied  or  not.  We  think  this  con- 
struction ignores  the  purpose  and  object  of 
the  act,  wliich  Mr.  Justice  Miller  has  said, 
in  the  language  just  quoted,  is  to  give  no- 
tice of  the  copyright  to  the  public, — tliat  is, 
to  the  persons  who  buy  or  deal  with  the  pub- 
lished thing. 

It  is  insisted  that  there  is  reason  for  the 
distinction  in  the  statute  between  books,  and 
maps,  charts,  paintings,  etc.,  in  that  a  book 
can  only  be  publislied  in  print  and  becomes 
known  by  reading,  while  paintings,  draw- 
ings, etc..  are  published  by  inspection  and 
observation. 

It  may  be  true  that  paintings  arc  pub- 
lished in  this  way,  but  they  are  often  sold 
to  private  individuals  and  go  into  private 
collections,  whilst  the  copies,  photographs, 
or  photogravures,  may  have  a  wide  and  ex- 
tended sale. 

It  would  seem  clear  that  the  real  object 
of  the  statute  is  not  to  give  notice  to  the 
artist  or  proprietor  of  the  painting  or  the 
person  to  whose  collection  it  may  go,  who 
need  no  information,  but  to  notify  the  public 
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who  purchase  the  circulated  copies  of  the 
existing  copyright,  in  order  that  their  own- 
ership may  be  restricted. 

Tlierc  does  not  seem  to  be  any  purpose  in 
requiring  that  an  original  map,  chart,  or 
painting  shall  be  thus  inscribed,  while  there 
is  every  reason  for  requiring  the  copies  of 
[S95]edition8  published  *to  bear  upon  their  face 
the  notice  of  the  limited  property  which  a 
purchaser  may  acquire  therein. 

This  construction  of  the  statute  which  re- 
quires the  inscription  upon  the  published 
copies  is  much  strengthened  by  the  review 
of  the  history  of  copyright  legislation  which 
is  contained  in  Judge  Putnam's  opinion  in 
Werckmeister  v.  Pierce  &  B.  Mfg.  Co.  63  Fed. 
445;  that  legislation,  before  the  statute  of 
1874,  in  which  paintings  were  for  the  first 
time  introduced,  shows  the  uniform  require- 
ment of  notice  upon  copies.  The  apparent 
incongruities  in  tlie  statute,  in  the  light  of 
its  history,  have  grown  up  from  enlarging 
the  scope  of  the  law  from  time  to  time  by 
the  introduction  of  new  subjects  of  copyright 
and  engrafting  them  on  the  previous  stat- 
utes. The  same  argument  which  requires 
original  paintings  to  be  inscribed  would  ap- 
ply to  all  other  articles  in  the  same  class  in 
the  present  law,  as  maps,  charts,  etc.,  which 
were  formerly  classed  with  books,  so  far  as 
requiring  notice  upon  copies  is  concerned. 

Such  original  maps  and  charts,  etc.,  may 
and  usually  do  remain  in  the  possession  of 
the  original  makers,  and  there  is  no  neces- 
sity of  any  notice  upon  them,  but  the  copy- 
right is  invalid,  as  the  plaintiff  in  error  in- 
sists, unless  the  original  is  itself  inscribed 
with  the  notice  of  copyright. 

For  the  learned  counsel  for  plaintiff  in  er- 
ror says:  "If  the  painting  or  like  article 
is  ripe  for  copyright,  it  is  ripe  for  the  in- 
scription of  the  notice.  The  statute  requires 
the  inserting  of  notice  in  published  thingrg 
only  in  respect  to  published  editions  of 
books.  The  term  'published'  is  not  used  in 
connection  with  paintings,  statutes,  and  the 
like."  And  it  is  urged  there  can  be  no  such 
thing  as  an  "edition"  of  a  painting,  and 
copies  of  published  editions  are  the  only 
copies  mentioned  in  the  statute.  But  this 
phrase  survives  from  former  statutes,  which 
dealt  only  with  books,  maps,  charts,  etc 
When  paintings  and  other  things  not  capa- 
ble of  publication  in  "editions"  were  intro- 
duced into  the  statute,  the  language  was  not 
changed  so  as  to  be  technically  accurate  in 
reference  to  tlie  new  subjects  of  copyright. 
[S96]  *But  the  sense  and  purpose  of  the  law  was 
not  changed  by  this  lack  of  verbal  accuracy, 
and  we  think,  while  the  construction  con- 
tended for  may  adhere  with  literal  accuracy 
and  grammatical  exactness  to  the  language 
used,  it  does  violence  to  the  intent  of  Con- 
gress in  passing  the  law,  and  that  the  re- 


quirement of  "inscription  upon  some  risible 
portion  thereof'  should  be  read  in  connec- 
tion with  the  first  part  of  the  sentence, 
which  requires  notice  to  be  inserted  in  the 
several  copies  of  every  edition  published,  on 
the  title  page  if  it  be  a  book,  upon  some  visi- 
ble portion  of  the  copy  if  it  be  a  map,  chart, 
painting,  etc. 

As  we  have  said  in  the  beginning,  the  stat- 
ute is  not  clear.  But  read  in  the  light  of 
the  purpose  intended  to  be  effected  by  the 
legislation,  we  think  its  ambiguities  are  best 
solved  by  the  constructions  here  given,  and 
that  the  circuit  court  of  appeals  made  no 
error  in  this  respect. 

Again,  it  is  contended  that  under  the  faets 
stated  Werckmeister  was  but  the  licensee 
of  Sadler,  and,  as  such,  not  within  the  terms 
of  the  statute  (i  4952,  as  amended  1891 
[26  Stat,  at  L.  1106,  chap.  565],  U.  8.  Comp. 
Stat.  1901,  p.  3406),  which  is  as  follows: 

"The  author,  inventor,  designer,  or  pro- 
prietor of  any  book,  map,  chart,  dramatic 
or  musical  composition,  engraving,  cut,  print, 
or  photograph  or  negative  thereof,  or  of  a 
painting,  drawing,  chromo,  statue,  statu- 
ary, and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,  and  tlie 
executors,  administrators,  or  assigns  of  any 
such  person,  shall,  upon  complying  with  the 
provisions  of  this  chapter,  have  the  sole 
liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing, 
and  vending  the  same,  and,  in  the  case  of 
dramatic  composition,  of  publicly  perform- 
ing or  representing  it  or  causing  it  to  be 
performed  or  represented  by  others,  and  au- 
thors or  their  assigns  shall  have  the  ex- 
clusive right  to  dramatize  and  translate  any 
of  their  works  for  which  copyright  shall 
have  been  obtained  under  the  laws  of  the 
United  SUtes." 

But  we  think  the  transfer  in  this  case  ne- 
complished  what  it  *was  evidently  intended [S 
to  do, — a  complete  transfer  of  the  property 
right  of  copyright  existing  in  the  picture. 
There  is  no  evidence  of  any  intention  on  the 
part  of  Sadler  to  retain  any  interest  in  this 
copyright  after  the  sale  to  Werckmeister; 
and  when  the  painting  was  offered  for  sale 
at  the  Royal  Academy  it  was  with  a  reserva- 
tion of  the  copyright. 

It  would  be  giving  an  entirely  too  narrow 
construction  to  this  instrument  to  construe 
it  to  be  a  mere  license  or  personal  privilege, 
leaving  all  other  rights  in  the  assignor. 
That  it  was  the  purpose  of  the  parties  to 
make  a  complete  transfer  is  shown  by  the 
instrument  executed,  when  read  in  the  light 
of  the  attendant  circumstances. 

In  this  connection  it  is  argued  that  under 
the  statute  above  quoted  ( i  4952,  as  amend- 
ed March  3,  1891)  an  author  cannot,  before 
publication,  assign  the  right  or  privilege  of 
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taking  a  eopjriglit  Independent  of  the  ''trans- 
fer of  the  copyrightable  thing  itself/'  and  it 
ia  contended  that  the  terms  "author,^  "in- 
Tentor,"  ''designer  *  refer  to  the  originator 
of  the  book,  map,  chart,  painting,  etc.,  and 
that  the  term  "proprietor"  refers  to  the  per- 
son who  has  a  eopyrightable  thing  made  for 
him  under  such  circumstances  as  to  become 
the  proprietor;  as,  for  instance,  one  who 
causes  a  digest  to  be  compiled  or  a  picture 
to  be  painted. 

But  we  think  this  statute  must  be  con- 
itrued  in  view  of  the  character  of  the  prop- 
erty intended  to  be  protected.  That  it  was 
intended  to  give  the  right  of  copyright  to 
others  than  the  author,  inventor,  or  design- 
er is  conclusively  shown  in  the  use  of  the 
terms  "proprietor"  and  "assigns"  in  the 
statute. 

It  seems  clear  that  the  word  "assigns"  in 
this  section  is  not  used  as  descriptive  of  the 
character  of  the  estate  which  the  "author, 
inventor,  designer,  or  proprietor"  may  ac- 
^ire  under  the  statute,  for  the  "assigns"  of 
any   such    person,   as   well   as   the   persons 
themselves,  may,  "upon  complying  with  the 
provisions  of  this  chapter,"  have  the  sole 
liberty  of  printing,  publishing,  and  vending 
the  same.    This  would  seem  to  demonstrate 
the   intention  of  Congress  to  vest  in  "as- 
signs," before  copyright,  the  same  privilege 
MtSJof  subsequently   acquiring  complete   'stat- 
utory copyright  as  the  original  author,  in- 
ventor, designer,  or  proprietor  has.    Nor  do 
^Fs  think  this  result  is  qualified  because  the 
statute  gives  to  assigns,  together  with  the 
«Hght  of  publishing,  vending,  etc.,  the  right 
of  "completing,  executing,  and  finishing"  the 
subject-matter  of  copyright. 

And  a  strong  consideration  in  construing 
"^his  statute  has  reference  to  the  character 
^f  the  property  sought  to  be  protected.    It  is 
»iot  the  physical  thing  crested,  but  the  right 
«f  printing,  publishing,  copying,  etc.,  which 
Is  within  the  statutory  protection.     While 
not,  in  all  respects,  analogous,  this  propo- 
sition finds  illustration  in  Stephens  v.  Cady, 
14  How.  628.  14  L.  ed.  528,  in  which  it  was 
held,  where  the  copyright  for  a  map  had  been 
taken  out  under  the  act  of  Congress,  a  sak> 
upon  execution  of  the  copperplate  engraving 
from  which  it  was  made  did  not  pass  the 
right  to  print  and  sell  copies  of  the  map. 
Mr.  Justice  Nelson,  delivering  the  opinion 
of  the  court,  said : 

"But,  from  the  consideration  we  have 
given  to  the  case,  we  are  satisfied  that  the 
property  acquired  by  the  sale  in  the  en- 
graved plate,  and  the  copyright  of  the  map 
secured  to  the  author  under  the  act  of  Con- 
gress, are  altogether  different  and  independ- 
ent of  each  other,  and  have  no  necessary 
connection.  The  copyright  is  an  exclusive 
right  to  the  multiplication  of  the  copies,  for 
ftS  li.  ed. 


the  benefit  of  the  author  or  his  assigns,  dis- 
connected from  the  plate,  or  any  other  phy- 
sical existence.  It  is  an  incorporeal  right 
to  print  and  publish  the  map;  or,  as  said  by 
Lord  Bfansfield  in  Millar  v.  Taylor,  4  Burr. 
2306,  'a  property  in  notion,  and  has  no 
corporeal  tangible  substance.' " 

And  the  same  doctrine  was  thus  stated  by 
Mr.  Justice  Curtis  in  Stevens  v.  Gladding, 
17  How.  447,  15  L.  ed.  155: 

"And  upon  this  question  of  the  annexation 
of  the  copyright  to  the  plate  it  is  to  be  ob- 
served, first,  that  there  is  no  necessary  con- 
nection between  them.  They  are  distinct 
subjects  of  property,  each  capable  of  exist- 
ing, and  being  owned  and  transferred,  inde- 
pendent of  the  other." 

While  it  is  true  that  the  property  in  copy- 
right in  this  country  is  the  creation  of  stat- 
ute, the  nature  and  character  of  the  *prop-[St9] 
erty  grows  out  of  the  recognition  of  the  sep- 
arate ownership  of  the  right  of  copying  from 
that  which  inheres  in  the  mere  physical  con- 
trol of  the  thing  itself,  and  the  statute  must 
be  read  in  the  light  of  the  intention  of  Con- 
gress to  protect  this  intangible  right  as  a 
reward  of  the  inventive  genius  that  has  pro- 
duced the  work.  We  think  every  consider- 
ation of  the  nature  of  the  property  and  the 
things  to  be  accomplished  supports  the  con- 
clusion that  the  statute  means  to  give  to 
the  assigns  of  the  original  owner  of  the 
right  to  copyright  an  article  the  right  to 
take  out  the  copyright  secured  by  the  stat- 
ute, independently  of  the  ownership  of  the 
article  itself. 

It  is  further  contended  that  the  exhibition 
in  the  Royal  Gallery  was  such  a  publication 
of  the  painting  as  prevents  the  defendant 
in  error  from  having  the  benefit  of  the  copy- 
right act.  This  question  has  been  dealt  with 
in  a  number  of  cases,  and  the  result  of  the 
authorities  establishes,  we  think,  that  It 
IS  only  in  cases  where  what  Is  known 
as  a  general  publication  is  shown,  as  dis- 
tinguished from  a  limited  publication  under 
conditions  which  exclude  the  presumption 
that  it  was  intended  to  be  dedicated  to  the 
public,  that  the  owner  of  the  right  of  copy- 
right is  deprived  of  the  benefit  of  the  stat- 
utory provision. 

Considering  this  feature  of  the  case,  it  Is 
well  to  remember  that  the  property  of  the 
author  or  painter  in  his  intellectual  creation 
is  absolute  until  he  voluntarily  parts  with 
the  same.  One  or  many  persons  may  be  per- 
mitted to  an  examination  under  circum- 
stances which  show  no  intention  to  part 
with  the  property  right,  and  it  will  remain 
unimpaired. 

The  subject  was  considered  and  the  cases 
reviewed  in  the  analogous  case  of  Werck- 
mcister  v.  American  Lithogn*phic  Co.  68 
L.R.A.  501,  134  Fed.  321,  in  a  full  and  com- 
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prehensive  opinion  by  the  late  Cireuit  Judge 
Townsend,  which  leaves  little  to  be  added 
to  the  discussion. 

The  rule  is  thus  stated  in  Slater  on  the 
Law  of  Copyriglit  and  Trade  Marks  p.  02 )  : 

"It  is  a  fundamental  rule  that  to  consti- 
tute publication  there  must  be  such  a  dis- 
[800]aemination  of  the  work  of  art  itself  *among 
the  public  as  to  justify  the  belief  that  it 
took  place  with  the  intention  of  rendering 
such  work  common  property.*' 

And  that  author  instances  as  one  of  the 
occasions  that  docs  not  amount  to  a  general 
publication  the  exhibition  of  a  work  of  art 
at  a  public  exhibition  where  there  are  by- 
laws against  copies,  or  where  it  is  tacitly 
understood  that  no  copying  shall  take  place, 
and  the  public  are  admitted  to  view  the 
painting  on  the  implied  understanding  that 
no  improper  advantage  will  be  taken  of  the 
privilege. 

We  think  this  doctrine  is  sound  and  the 
result  of  the  best-considered  cases.  In  this 
case  it  appears  that  paintings  are  expressly 
entered  at  the  gallery  with  copyrights  re- 
8er\'ed.  There  is  no  permission  to  copy;  on 
the  other  hand,  officers  are  present  who  rig- 
idly enforce  the  requirements  of  the  society 
that  no  copying  shall  take  place. 

Starting  with  the  presumption  that  it  is 
the  author's  right  to  withhold  his  property, 
or  only  to  yield  to  a  qualified  and  special  in- 
spection whicli  shall  not  permit  the  public 
to  acquire  rights  in  it,  we  think  the  cir- 
cumstances of  this  exhibition  conclusively 
show  that  it  was  the  purpose  of  the  owner, 
entisely  consistent  with  the  acts  done,  not 
to  permit  such  an  inspection  of  his  picture 
as  would  throw  its  use  open  to  the  public. 
We  do  not  mean  to  say  that  the  public  ex- 
hibition of  a  painting  or  statue,  where  all 
might  see  and  freely  copy  it,  might  not 
amount  to  publication  within  the  statute, 
regardless  of  the  artist's  purpose  or  notice 
of  reservation  of  rights  which  he  takes  no 
measure  to  protect.  But  such  is  not  the 
present  case,  where  the  greatest  care  was 
taken  to  prevent  copying. 

It  is  next  objected  that  the  form  of  ac- 
tion in  this  case  was  the  ordinary  ac- 
tion for  replevin  under  the  New  York 
Ck>de,  and  as  the  plaintiff  did  not  have 
the  right  of  property  or  possession  be- 
fore the  beginning  of  this  action,  no  such 
action  would  lie.  Whether  this  action  was 
the  one  in  the  nature  of  replevin  for  the 
seizures  of  the  plates  and  copies  indicated 
in  the  case  of  Bolles  v.  Outing  Co.  175  U. 
6.  266,  44  L.  ed.  157,  20  Sup.  Ct  Rep.  94, 
we  do  not  find  it  necessary  to  determine. 
[SOI] After  verdict,  and  upon  motion  for  *a  new 
trial,  plaintiff  in  error,  defendant  below, 
moved  to  set  aside  the  verdict  "on  the 
ground  that  replevin,  under  the  statutes  of 


the  state  of  New  York,  is  not  an  appropri- 
ate remedy  or  a  lawful  and  legal  remedy  for 
taking  possession  of  the  alleged  incriminat- 
ing sheets  or  pictures,  and  that  the  proceed- 
ings taken  in  that  behalf  by  the  plaintiff 
were  illegal  and  invalid,  and  tliat  the  plain- 
tiff cannot  avail  of  any  benefit  of  that  pro- 
ceeding, and  the  introduction  in  evidence  of 
the  replevin  proceedings  was  an  error."  The 
motion  was  denied  and  exception  duly  taken. 

The  learned  counsel  for  the  plaintiff  in 
error  admits  that  this  question  was  not  for- 
mally raised  until  the  defendant*s  motion 
for  a  new  trial,  but  maintains  that  the  same 
question  was  raised  by  the  objection  to  ad- 
mission in  evidence  of  the  replevin  proceed- 
ings by  the  niarslial  for  western  and 
southern  districts  of  New  York,  respectively. 

Examining  this  record,  it  is  perfectly  ap- 
parent that  no  objection  was  made  to  the 
form  of  the  action  until  it  was  embodied 
after  verdict,  in  the  motion  for  a  new  trial. 
Upon  the  admission  of  the  writ  of  replevin, 
addressed  to  the  marshal  of  the  western  dis- 
trict of  New  York,  and  affidavit,  the  objec- 
tion stated  was  "on  the  ground  that  the 
process  of  replevin  that  was  executed  by  the 
marshal  in  Buffalo  was  an  invasion  of  de- 
fendant's constitutional  right,  was  an  un- 
warrantable search,  an  illegal  act,  and  noth- 
ing done  under  it,  or  information  obtained 
by  virtue  of  it,  can  be  used  in  evidence 
against  defendant  under  the  4th  and  5th 
Amendments  of  the  United  States  Constitu- 
tion." 

The  same  objection  was  made  when  the 
writs  of  replevin,  affidavit,  and  return  were 
offered  in  evidence  concerning  the  southern 
district  of  New  York,  and  it  was  said:  "De- 
fendant's counsel  objects  on  the  same 
grounds  as  stated  to  the  introduction  of 
the  stipulation;  namely,  that  the  papers 
constitute  an  illegal  proceeding,  an  invasion 
of  the  defendant's  constitutional  right,  as 
provided  by  the  4th  and  5th  Amendments, 
and  plaintiff  cannot  avail  of  them  as  evi- 
dence in  this  case,  on  account  of  their  ille- 
gality." 

*The  argument  which  followed,  could  it  be[S€ 
assumed  to  broaden  the  objection,  was  far 
from  complaining  of  the  form  of  action  as 
such,  but  rested  upon  the  Constitution  and 
the  character  of  the  seizure  of  the  goods, 
of  which  it  was  maintained  the  plaintiff  was 
not  entitled  to  possession  until  after  a  judg- 
ment of  forfeiture. 

The  record  shows  that  the  objection  to  the 
form  of  the  remedy  was  first  taken  in  any 
adequate  way  upon  the  motion  for  a  new 
trial,  when  it  was  too  late. 

In  conclusion,  it  was  suggested  rather 
than  argued  that  the  constitutional  rights 
of  the  plaintiff  in  error  were  violated  by  the 
seizure  of  the  goods,  and  reference  was  made 
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to  the  4th  ftnd  6th  Araendments.    We  think  Argued  NoTember  8,  1907.    Dedded  Deoem- 

we  need  only  refer  in  thie  connection  to  Ad-  ber  2,  1907. 
ams  T.  New  York,  192  U.  S.  686-697,  48 

I*,  ed.  676-580,  24  Sup.  a.  Rep.  872,  and  TV  ERROR  to  the  Court  of  Appeal*  of  the 
Hale  T.  Henkel,  201  U.  S.  43,  60  L.  ed.  662,  1     District  of  Columbia  to  review  a  judg- 
S6  Sup.  Ct.  Rep.  370.  ment  which  affirmed  a  judgment  of  the  SU- 
Finding  no  error  in  the  judgment  of  the  preme   Court  of  the  District,   directing  a 
Circuit  Court  of  Appeals,  the*  same  is  af-  verdict  for  defendant  in  an  action  to  re- 
firmed,  cover  damages  for  a  personal  injury.     Re- 
versed  and    remanded,   with    directions   to 
—  reverse  the  judgment  of  the  trial  court  and 

remand  the  cause  to  that  court  with  a  di- 

8ARAH  CHUNN,  PliT.  in  Brr^  action  to  set  aside  the  verdict  and  award 

^'  a  new  trial. 

CITY     k     SUBURBAN     RAILWAY     OF  See  same  case  below,  23  App.  D.  C.  661. 

WASHINGTON.  The  facts  are  sUted  in  the  opinion. 

(See  a  C.  Reporter's  ed.  302-309.)  Messrs.  Percy  Metxger  and  Victor  H. 

Wallace  argued  the  cause  and  filed  a  brief 

Appeal    and    error  —  review  —  diacre-  for  plaintiff  in  error: 

tionary  order.  The  court  below  erred:    1.  In   affirming 

1.  An  exception  to  the  refusal  of  the  the  action  of  the  trial  court,  permitting  the 
«al  court  to  reconsider  its  order,  made  on  defendant  to  withdraw  its  plea  in  abate- 
defendant's  motion,  permitting  the  w,th.  ^^„^  ^,^,  evidence  had  been  taken  under 
drawal  of  a  plea  m  abatement  and  the  fil-  ^^  ^  .  .„^  :^:«^  „«««  i-i,.*  ,.1^  o  t«  -#. 
ing  of  a  plea  in  bar,  and  to  allow  the  trial  ^^^^  i8»«e  jomed  «Pon  that  p  ea.  2  In  af- 
of  the  iMue  joined  on  the  plea  in  abate-  ?""'"«  the  action  of  the  trial  court,  deny- 
ment,  is  not  available  in  the  Federal  Su-  »ng  the  plaintiff's  motion  to  reconsider  the 
preme  Court.  order  permitting  the  withdrawal  of  the 
Trial  —  question  for  Jury  —  negligence.  P'«»  »»  abatement,  and  refusing  to  permit 

2.  Whether  it  is  negligence  to  run  a  street  the  case  to  be  tried  under  the  issue  joined 
ear   at    full   speed   past  a   usual   stopping  on  that  plea. 

place    when    persons    can    plainly   be    seen  Yeatman  v.  Henderson,  1  Pittsb.  20,  Fed. 

sUnding   upon    the    platform    between    the  Cas.   No.    18,132;    Robbins  v.   Treadway,   2 

Inner  rails,  awaiting  a  car  approaching  from  j,  j.  Marsh,  640,  19  Am.  Dec.  152. 

the  opp<^ite  direction,  is  a  question  for  the  3    j„   ^^ming  the   action   of   the   trial 

£n^io:'eS".uc\'%';^ironT^^^^^^^  court,  directing't  verdict  for  the  defendant^ 

intending  passengers,  and  the  space  between  *"d  ^^^^  denying  the  plaintiff  m  error  the 

^he   rails,  while  wide  enough   to  enable  a  right  of  trial  by  jury. 

I«r8on  sUnding  in  the  center  to  escape  in-  Warner  v.  Baltimore  k  O.  R.  Co.  168  U. 

ury,  left  but  a  narrow  margin  of  safety.  S.  339,  42  L.  ed.  491,  18  Sup.  Ct.  Rep.  68; 

^i^rriers  —  contrlbntory    negligence    of  Chicago,  M.  k  St.  P.  R,  Co.  v.  Lowell,  161 

Intending  passenger.  U.  S.  209,  219,  220,  38  L.  ed.  131,  136,  137, 

3.  A  person  is  not,  as  a  matter  of  law,  14  Sup.  Ct.  Hep.  281;  Inland  k  Seaboard 
Cfuilty   of   such   contributory   negligence   in  Coasting  Co.  v.  Tolson,  139  U.  S.  661,  668, 

-following    the    customary    practice    sane-  559^  35  l.  ed.  270,  272,  273,  11  Sup.  Ct.  Rep. 

^ioned  by  a  itreet  car  company  of  standing  ggg.  Northern  P.  R.  Co.  v.  Amato,  144  U. 

^pon  the  platform  between  the  two  inner  g   4^5   gg  l.  ed.  606,  12  Sup.  Ct.  Rep.  740; 

lSJ^hii!?"cir  M^^^^             ?^vJ?y  for  G'*"*^  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 

inj^iries  siStainU  ffom  being  struck  by  a  36  L.  ed.  486,  12  Sup.  Ct.  Rep.  679;  Rich- 

car  which  ran  by  this  stopping  place  on  the  mond  k  D.  R.  Co.  v.  Powers,  149  U.  S.  43, 

other  track  at  full  speed,  where  the  space  37  L.  ed.  642,  13  Sup.  Ct.  Rep.  748;  Jones 

between   the    rails,   though   leaving   but   a  v.  East  Tennessee,  V.  k  G.  R.  Co.  128  U.  8. 

narrow  mai^gin  of  safety,  was  wide  enough  443    32  l.  ed.  478,  9  Sup.  Ct.  Rep.   118; 

Ln^to  ^w'ini^    ^"^      ^^   ^  *"  McDermott  v.  Severe.  202  U.  S.  604,  609, 

Proximate  ruse -^ntrlbntory    negli-  ^«  ^'  ^'  ''^';  1^'''  f  ^"^o?".'''^- J^'n' 

MQ^^,  Hawley  v.  Columbia  R.  Co.  26  App.  D.  C. 

4.  The  negligence  of  one  who  carelessly  1;  Boentjen  v.  New  York  k  H.  R.  Co.  36 
places  herself  in  a  position  exposed  to  dan-  App.  Div.  460,  66  N.  Y.  Supp.  847;  Con- 
ger cannot,  as  matter  of  law,  be  said  to  be  ^ay  v.  New  Orleans  City  k  Lake  R.  Co.  61 
the  proximate  ^use  of  an  injury,  if  her  La  Ann.  146,  24  So.  780.  See  also  Union 
n^hgence  was  discovered  m  time  to  avoid  p  ^  ^  ^  g^  25  Neb.  772,  41  N.  W. 
the  injury  by  the  use  of  reasonable  care,  otxt  t\  %  -d  1 1  o-i.  rr  n  •.  n  i> 
and  such  care  was  not  exercised.  ®^1'  ^*^^  ^-  Brooklyn  City,  H.  P.  k  P.  F. 
ua  sucn  c»rr  w»  no,.  »erciBeu«  ^    ^^    ^   ^^^   ^^^^   Dobiecki   v.  Sharp,  88 
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Messrs.  Geor^  P.  HooTer  and  Charlcci 
A.  Douglas  argued  the  cause  and  filed  a 
brief  for  defendant  in  error: 

In  allowing  the  plea  in  abatement  to  be 
withdrawn,  the  court  was  exercising  its  ju- 
dicial discretion,  which  is  reviewable  only 
for  gross  abuse. 

Eberly  v.  Moore,  24  How.  147,  16  L.  ed. 
612;  Piquignot  v.  Pennsylvania  R.  Co.  16 
How.  104,  14  L.  ed.  863;  Mexican  C.  R.  Co. 
V.  Pinkney,  149  U.  S.  194,  37  L.  ed.  699, 
13  Sup.  Ct.  Rep.  859;  German  Evangelical 
Soc.  V.  Prospect  Hill  Cemetery,  2  App.  D. 
C.  310;  Morris  v.  Wheat,  11  App.  D.  C. 
201. 

A  person  stepping  in  ftont  of  a  moving 
car  is  guilty  of  contributory  negligence 
which  bars  a  recovery. 

Harten  v.  Brightwood  R.  Co.  18  App.  D. 

C.  260;  Northern  P.  R.  Co.  v.  Freeman,  174 
U.  S.  379,  43  L.  ed.  1014,  19  Sup.  Ct.  Rep. 
763;   Barrett  v.  Columbia  R.  Co.  20  App. 

D.  C.  381. 

The  failure  of  the  plaintiff  to  use  her 
senses  as  a  precautionary  measure  to  avoid 
danger  constituted  contributory  negligence, 
which  will  preclude  a  recovery. 

Chicago,  R.  I.  k  P.  R.  Co.  v.  Houston, 
95  U.  S.  697,  24  L.  ed.  642 ;  Northern  P.  R. 
Co.  V.  Freeman,  supra;  Edgerton  v.  Balti- 
more &  O.  R.  Co.  6  App.  D.  C.  516;  Miller 
V.  St.  Paul  City  R,  Co.  42  Minn.  454,  44 
N.  W.  533;  Childs  v.  New  Orleans  City  R. 
Co.  33  La.  Ann.  154;  St.  Louis,  I.  M.  k  S. 
R.  Co.  V.  Martin,  61  Ark.  549,  33  S.  W. 
1070;  Creamer  v.  West  End  Street  R.  Co. 
156  Mass.  320,  16  L.R.A.  490,  32  Am.  St. 
Rep.  456,  31  N.  E.  391;  Halpin  v.  Third 
Ave.  R.  Co.  8  Jones  &  S.  175. 

If  the  plaintiff  was  in  a  dangerous  posi- 
tion as  the  car  approached  her,  which  does 
not  appear  by  the  evidence,  the  motorman 
was  justified  in  presuming  that  she  would 
withdraw  therefrom  in  time  to  prevent  a 
collision. 

Booth,  Street  Railways,  i  306;  Nellis, 
Street  Surface  Railroads,  p.  301;  West 
Chicago  Street  R.  Co.  v.  Schwartz,  93  111. 
App.  387;  Citizens'  Street  R.  Co.  v.  Shep- 
herd, 107  Tenn.  444,  64  S.  W.  710;  Balti 
more  Consol.  R.  Co.  v.  Armstrong,  92  Md. 
554,  54  L.R.A.  424,  48  Atl.  1047;  State  use 
of  Egner  v.  United  Railways  k  Electric  Co. 
98  Md.  397,  56  Atl.  789. 

In  Patton  v.  Texas  &  P.  R.  Co.  179  U.  8. 
658-660,  45  L.  ed.  361-363,  21  Sup.  Ct.  Rep. 
275,  this  court  has  very  thoroughly  defined 
the  right  and  duty  of  a  trial  court  to  di- 
rect a  verdict  in  favor  of  one  party  or  the 
other,  as  from  the  evidence  appears  proper. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 
This  13  a  writ  of  error  to  the  court  of 


appeals  of  the  District  of  Columbia.  Thm 
plaintiff  in  error  brought  an  action  to  re- 
cover  damages  for  personal  injuries  which 
she  alleged  were  suffered  by  her  through 
the  n^Iigencc  of  the  defendant  in  error,  a 
corporation  operating  an  electric  street  tuil- 
way.  The  defendant  pleaded  in  abatement 
that  the  plaintiff  was,  at  the  time  of  bring- 
ing action,  an  infant  under  the  age  of 
twenty-one  years.  Issue  was  joined  on  the 
plea.  Thereafter  tiie  defendant,  'on  mo-[S< 
tion  and  payment  of  the  costs,  was  per- 
mitted to  withdraw  this  plea  and  file  a  plea 
in  bar.  When  the  case  came  for  trial  at 
a  later  term  the  plaintiff  tendered  back  the 
costs  and  moved  the  court  to  reconsider  its 
order  that  the  plea  in  abatement  might  be 
withdrawn  and  the  plea  in  bar  filed,  and 
that  the  trial  proceed  upon  the  issue  joined 
on  the  plea  in  abatement.  To  the  refusal 
to  grant  these  motions  the  plaintiff  ex- 
cepted. This  exception  requires  no  further 
consideration  than  that  given  to  it  in  the 
court  below,  and  is  overruled. 

The  plaintiff  then  introduced  testimony 
in  support  of  her  declaration,  and  at  the 
close  of  this  testimony  the  judge  presiding 
at  the  trial  directed  a  verdict  for  the  de- 
fendant. The  plaintiff  excepted  to  the  or- 
der of  the  court  and  her  exception  was 
overruled  by  the  court  of  appeals,  and  is 
now  here  for  our  consideration.  The  ques- 
tion is  whether  there  was  evidence  which, 
with  the  inferences  reasonably  to  be  drawn 
from  it,  tended  to  prove  all  the  essential 
elements  of  the  plaintiff's  cause  of  action. 

Without  reciting  all  the  testimony,  which 
18  set  forth  in  full  in  the  opinion  of  the 
court  of  appeals,  the  facts  disclosed  by  it 
may  be  stated  in  narrative  form.  The 
plaintiff,  a  young  woman,  had  lived  and 
worked  in  Riverdale,  Maryland,  for  about  a 
year  before  the  accident.  During  that  time 
she  had  frequently  traveled  to  Washington 
on  the  defendant's  cars.  It  was  the  custom 
of  persons  who  traveled  from  Riverdale  to 
Washington  on  the  defendant's  railway  to 
board  the  cars  from  what  was  called  the 
platform  near  the  station  of  the  Baltimore 
k  Ohio  Railroad.  At  that  point  there  are 
two  tracks  of  the  defendant,  running  north 
and  south.  The  distance  between  the  inner 
rails  of  the  two  tracks  was  7  feet,  10 
inches.  The  steps  of  the  cars  projected  2 
feet,  2  inches  beyond  the  tracks,  leaving, 
when  two  cars  passed  each  other  at  this 
point,  a  clear  space  between  them  of  3  feet, 
6  inches,  so  that,  as  one  of  the  plaintiff's 
witnesses  said,  "there  was  ample  room  to 
stand  if  you  were  thinking  what  you  were 
doing."  The  platform  extended  30  feet 
lengthwise  along  the  tracka.  Mt  consisted [SC 
of  boards  laid  on  the  ground  and  sleepers 
and  parallel  with  the  tracks.     It  covered 
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Am  space  between  the  tracks  and  the  rails 
of  the  tracks  and  the  width  of  two  boards 
beyond  the  outside  tracks.  A  road  ran  west 
of  and  near  the  tracks.  West  of  the  tracks 
there  was  "a  kind  of  sink,"  and  those  board- 
ing the  ears  for  Washin/^on  from  that  side 
lii^  '^  stand  out  in  the  mud  or  in  that 
hole  to  get  on  the  car."  The  cars  to  Wash- 
ington ran  on  the  west,  and  the  cars  from 
Washington  ran  on  the  east,  track.  It  was 
the  custom  of  persons  taking  the  Washing- 
ton ear  to  board  it  from  the  east  side,  stand- 
ing on  the  platform  between  the  tracks,  and 
the  doors  of  the  cars  were  opened  to  receive 
them  from  that  side;  sometimes,  however, 
such  passengers  entered  from  the  west  side. 
The  purpose  for  which  the  platform  was 
originally  constructed  was  not  shown,  but  it 
was  used  in  the  manner  stated  and  for  the 
passage  of  persons  and  vehicles.  One  stand- 
ing on  the  platform  at  this  point  could  see 
or  be  seen  for  a  dis^tancc  of  at  least  a  quar- 
ter of  a  mile  north  or  south.  On  the  even- 
hag  of  September  29,  1900,  the  plaintiff 
came  to  this  place  to  take  the  car  for 
Washington.  The  hour  was  not  stated,  but 
it  was  light  enough  to  recognize  a  person 
a  hundred  yards  away.  The  plaintiff  testi- 
fied that  she  remembered  nothing  from  the 
time  she  left  her  house  until  she  recovered 
consciousness  in  the  hospital;  but  from 
other  testimony  it  appears  that,  as  the  car 
for  Washington  approached  front  the  north, 
she  went  to  the  platform  and  stood  between 
the  tracks.  There  were  other  persons  in- 
tending to  take  the  car,  one  of  whom  stood 
near  her  and  also  between  the  tracks.  As 
the  car  for  Washington  came  from  the 
north,  another  of  defendant's  cars  came 
from  the  south.  The  Wasliington  car  slowed 
down  and  came  to  a  stop  just  as  the  latter 
car,  without  stopping,  ran  by  "at  a  rapid 
rate  of  speed,"  as  one  witness  said,  or  "12 
to  15  miles  an  hour,"  as  another  witness 
•aid.  No  one  saw  exactly  what  happened 
to  the  plaintiff,  who  was  standing  near 
the  north  end  of  the  platform,  but  the 
sound  of  "a  shock"  was  heard,  and  the 
plaintiff  was  found  unconscious  between 
[>07]the  tracks,  10  or  16  *feet  north  of  the  north 
end  of  the  platform.  It  may  be  inferred 
that  she  was  struck  by  the  rapidly  passing 
car  bound  north,  which  did  not  come  to  a 
stop,  as  one  witness  said,  for  one  or  two 
hundred  feet  beyond  the  platform. 

If,  upon  these  facts,  reasonable  men 
might  fairly  reach  the  conclusion  that  the 
plaintiff,  while  herself  in  the  exercise  of  due 
care,  was  injured  by  the  negligence  of  the 
defendant,  the  case  should  have  been  sub- 
mitted to  the  jury.  Warner  v.  Baltimore 
k  O.  R.  Co.  168  U.  S.  339,  42  L.  ed.  491, 
18  Sup.  Ct.  Rep.  68.  That  the  plaintiff 
was  injured  by  being  hit  by  the  car  run- 
II  Ii.  ed. 


ning  north  does  not  admit  of  doubt.  We 
need  not  delay  at  that  point,  but  may  pro- 
ceed at  once  to  the  other  aspects  of  the 
case.  The  plaintiff  had  come  to  a  place 
where  passengers  had  habitually  boarded 
the  defendant's  cars.  The  defendant  had 
encouraged  and  invited  persons  to  enter  its 
cars  going  south  from  the  space  between 
the  tracks,  by  opening  the  doors  and  receiv- 
ing them  from  that  side.  It  was  a  place 
which,  in  itself,  was  perfectly  safe,  unless 
made  otherwise  by  the  manner  in  which  the 
defendant  used  the  cast  track  for  the  pas- 
sage of  cars.  The  plaintiff,  therefore,  was 
not  a  trespasser  nor  a  mere  traveler  upon 
the  highway.  It  is  not  important  to  deter- 
mine whether  she  had  become  a  passenger. 
Intending  to  become  a  passenger,  she  had 
come  to  a  place  recognized  by  the  practice 
of  the  defendant  as  a  convenient  and  suit- 
able one  from  which  to  enter  the  car,  and 
the  car  stopped  to  receive  her.  The  defend- 
ant owed  her  an  affirmative  duty.  It  was 
bound  to  use  that  care  for  her  protection 
which  was  reasonably  required  in  view  of 
the  situation  in  which  she  had,  at  the  de- 
fendant's invitation,  placed  herself,  of  the 
purpose  for  which  she  was  there,  of  the  ap- 
proach of  the  car  which  she  was  intending 
to  enter,  and  of  the  danglers  to  be  appre- 
hended from  contact  with  a  rapidly  moving 
car,  propelled  by  mechanical  power.  A  jury 
might  well  say  that,  under  such  circum- 
stances, reasonable  care  demanded  the  exer- 
cise of  the  utmost  viligance,  foresight,  and 
precaution.  The  motorman  of  the  north- 
l)ound  car  could  see  plainly  that  the  car  for 
Washington  was  about  to  stop,  and  that 
passengers  were  standing  upon  the  space 
l>etween  'the  tracks,  intending  to  enter  it. [3 08] 
He  might  readily  have  understood  that  the 
noise  of  the  transit  of  the  two  cars  would 
be  commingled,  and  that  those  who  intended 
to  enter  the  other  car  would  naturally  di- 
rect their  attention  to  it,  and  might  fail 
to  notice  the  approach  of  his  own  car.  In 
point  of  fact,  the  motorman  took  no  pre- 
caution whatever;  he  assumed  that  those 
who  were  standing  on  the  platform  would 
take  care  of  themselves,  and  ran  his  car 
by  them  at  full  speed  as  if  oblivious  of  their 
existence.  We  think,  as  the  court  of  ap- 
peals held,  that  from  the  evidence  the  jury 
might  have  foimd  that  the  defendant  was 
negligent.  The  question  whether  the  plain- 
tiff herself  was  guilty  of  contributory  negli- 
gence presents  somewhat  greater  difficulty. 
There  was  room  to  stand  between  the  two 
cars  and  escape  contact  with  either.  But 
the  margin  of  safety  was  narrow  and  left 
little  allowance  for  the  infirmities  of  man- 
kind. In  the  confusion  of  two  cars  ap- 
proaching from  opposite  directions  it  is 
too  much  to  expect  mce  c»\c;>i\«A\oi[a  oV  ^v%- 
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lances.  It  is  not  to  be  wondered  at  that  in 
the  attempt  to  escape  the  one  the  plaintiiT 
fell  foul  of  the  other.  The  same  witness 
(himself  standing  on  the  platform  between 
the  tracks)  who  said  that  "there  was  ample 
room  to  stand  if  you  were  thinking  about 
what  you  were  doing"  also  said:  "I 
realized  that  I  would  have  to  hold  myself 
strictly  in  the  center  of  the  two  tracks." 
We  think  that  the  plaintiff,  if  she  was  right- 
ly where  she  was,  was  not,  as  a  matter  of 
law,  guilty  of  negligence  in  failing  to  ap- 
preciate accurately  the  boundaries  of  the 
narrow  zone  of  safety  which  the  defendant's 
conduct  had  left  to  her.  The  3  feet,  6 
inches  width  of  the  dear  platform  cannot 
fairly  be  considered  without  taking  into 
account  the  dangers  which  infested  the 
borders  upon  each  side.  A  platform  which 
would  be  wide  enough  for  a  child  to  walk 
in  safety  from  the  base  of  the  Washington 
monument  to  the  steps  of  the  Capitol,  if 
elevated  to  extend  from  the  summit  of  one 
to  the  dome  of  the  other,  would  imperil  the 
passage  of  the  man  of  steadiest  nerve.  Nor 
was  the  plaintiff  necessarily  wanting  in 
due  care  by  taking  her  place  between  the 
[800]tracks.  It  was  the  usual  place  *from  which 
entrance  to  the  Washington  car  was  made. 
It  was  safe  enough  under  ordinary  circum- 
stances. It  was  made  unsafe  only  by  rea- 
son of  the  defendant's  negligent  act  in  run- 
ning another  car  rapidly  by.  The  plaintiff 
had  the  right  to  assume  that  the  defendant 
would  not  commit  such  an  act  of  negligence, 
and  that,  when  it  stopped  one  car  and  there- 
by invited  her  to  enter  it,  it  would  not  run 
another  rapidly  by  the  place  of  her  en- 
trance and  put  her  in  peril.  We  think 
that  it  cannot  be  said,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  That  issue,  with  the  others 
in  the  case,  should  have  been  submitted  to 
the  jury  with  appropriate  instructions. 
Nor  is  it  clear  that,  even  if  the  plaintiff 
was  not  free  from  fault,  her  negligence  was 
the  proximate  cause  of  the  injury.  If  she 
carelessly  placed  herself  in  a  position  ex- 
posed to  danger,  and  it  was  discovered  by 
the  defendant  in  time  to  have  avoided 
the  injury  by  the  use  of  reasonable  care  on 
its  part,  and  the  defendant  failed  to  use 
such  care,  that  failure  might  be  found  to 
be  the  sole  cause  of  the  resulting  injury. 
Inland  A.  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  S.  551,  35  L.  ed.  270,  11  Sup.  a. 
Rep.  653;  Grand  Trunk  R,  Co.  v.  Ives, 
144  U.  S.  408,  429,  36  L.  ed.  485,  493,  12 
Sup.  Ct.  Rep.  679 ;  Washington  k  G.  R.  Co. 
V.  Harmon  (Washington  k  G.  R.  Co.  v. 
Tobriner)  147  U.  S.  571,  683.  37  L.  ed.  284, 
289,  13  Sup.  Ct.  Rep.  667;  Tuff  v.  Warman, 
6  C.  B.  N.  S.  673;  Radley  v.  London  k  N. 
W.  R.  Co.  L.  A.  1  App.  Cm.  764;  Thomp. 


Neg.  2d  ed.   ii  238,  239;   Polk>ck,  Tort% 
6th  ed.  pp.  441  to  447,  inclusive. 

The  judgment  is  reversed  and  tba  cftM 
remanded  to  the  Court  of  Appeals,  with  di- 
rections to  reverse  the  judgment  of  Um 
Supreme  Court  of  the  District  of  Golumbiay 
and  remand  the  cause  to  that  court  with  m 
direction  to  set  aside  the  verdict  and  award 
a  new  triaL 


•THOMAS  POLK,  William  I.  Moody,  Jaroe8[S) 
L.  Long,  et  al., 

T. 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION OF  NEW  YORK  and  Mutual 
Reserve  Life  Insurance  Company. 

(See  S.  C.  Reporter's  ed.  310-328.) 

Constitutional  law  —  impairing  contract 
obligations. 

1.  Contract  obligations  between  an  asso- 
ciation insuring  lives  upon  the  co-operative 
plan  and  its  members  are  not  unconstitu- 
tionally impaired  by  the  reorganization  of 
such  association  as  a  mutual  level  premium 
company,  pursuant  to  N.  Y.  Laws  1901, 
chap.  722,  under  a  new  name  and  without 
the  consent  of  the  members,  because  such 
statute  provides  that  outstanding  assess- 
ment contracts  shall  be  appraised  as  lia- 
bilities as  if  they  were  one-year  term  in- 
surance at  the  ages  attained. 

Constitutional  law  —  Impairing  contract 
obligations  —  reserved  right  to  repeal 
or  amend. 

2.  The  power  to  amend  or  repeal,  reserved 
by  the  state  Constitution  in  force  when  an 
association  insuring  lives  upon  the  co-opera- 
tive plan  was  incorporated  under  general 
law,  will  sustain,  as  against  an  objection 
founded  on  the  contract  clause  of  the  Fed- 
eral Constitution,  so  much  of  N.  Y.  Laws 
1901,  cliap.  722,  as  authorized  the  reor- 
ganization of  such  association  under  a  new 
name  as  a  mutual  level  premium  companT 
without  the  consent  of  the  members,  al- 
though the  association  may  have  been  in- 
solvent and  the  scheme  of  reincorporation 
may  have  been  deviled,  and  legislation  au- 
thorizing it  procured,  by  its  officers  with 
the  intent  to  defraud  the  members. 

Constitutional  law  — dne  process  of  lair. 

3.  Vested  rights,  privileges,  or  property 
rights  of  the  members  of  an  association  in- 
suring lives  upon  the  co-operative  plan  are 
not  &ken  without  due  process  of  law  by 
the  reorganization  of  such  association  as  a 
mutual  level  premium  company,  pursuant  to 
N.  Y.  Laws  1901,  chap.  722,  under  a  new 
name  and  without  the  consent  of  the  mem- 
bers. 

[No.  45.] 

Note. — As  to  reserved  power  to  alter, 
amend,  or  repeal  charter,  see  note  to  Qreen- 
wood  V.  Union  Freight  R.  Co.  26  L.  ed.  U.  S. 
901. 

SOT  V.  B. 


1907.                             Polk  t.  Mutual  BMStamt  Puhd  L.  Aawk  S10-91t 

Ar^ed   November   11,   1907.     Decided  De-  to  provide  a  fund  for  the  common  and  ex- 

cember  2,  1907.  elusive  benefit  of  all   members."     In   1883 

the  association  reincorporated  under  chap- 

ON   A   CERTIFICATE   from    the  United  ter  176,  Laws  of  1883,  entitled  "An  Act  to 
States   Circuit   Court   of   Appeals   for  Provide  for  the  Incorporation  and  Regula- 
the  Fecond  Circuit  presenting  questions  as  tion  of  Co-operative  or  Assessment  Life  and 
to   wliether   contract  obligations   were   im-  Casualty    Insurance    Associations    and    So- 
paired  or  due  process  of  law  denied  by  the  cieties."     Its  amended  charter  or  certificate 
reorgani74ition    of   an    association    insuring  of  incorporation,  filed  in   1883,  after  recit- 
lives  upon  the  cooperative  plan  as  a  mu-  ing  the  desire  of  the  corporation  to  rein- 
tual  level   premium  company,  under  a  new  corporate  under  said  act  of  1883,  provided: 
name,  and  without  the  consent  of  the  mem-  "First.  We  do  hereby  express  our  Inten- 
bers.    Answered  in  the  negative.  tion  to  form  an  organization  for  the  trans- 
action of  life  insurance  upon  the  oo-opera- 
Statement  by  Mr.  Justice  Moody:  tive  or  assessment  plan. 
In  this  case  the  circuit  court  of  appeals 
for  the  second  circuit  certified  certain  ques-  "Fourth.  The  mode  and  manner  in  which 
tions  of  law  upon  which  it  desired  instruc-  the   corporate   •powers   granted   are   to  be[S121 
tion.     Such   part  of  the  sUtement  accom-  exercised  are  by  issuing  certificate  of  mem- 
panying  the  questions  as  we  find  material  bership,    policy,    or   other   evidence    of    in- 
and  the  questions  themselves  follow:  terest  to,  and  promise  or  agreement  with, 
^         ,                  ,            „..,.,.,.  its  members,  whereby,  upon  the  decease  of 
The    above-named   apPfllants    filed    their  ^^^y,^^^   ^oney   or   other  benefit,   charity, 
bill  in  equity  in  the  United  SUtes  circuit  ^^jj^^    ^^   ^j^   j3   to   be   paid,   provided,   or 
court  for  the  southern  district  of  New  York,  rendered    by    said    corporation    or    associa- 
praying  for  the  appointment  of  a  receiver  tio„    to    the    legal    representative    of    such 
of  both  defendanU.  the  winding  up  of  both  „^ember,  or  to  the  beneficiary  designated  by 
defendants,  an  accounting  to  ascerUin  the  ^^^^  member,  which  money,  benefit,  charity, 
interest  of  complainants  and  all  other  policy  ^.^ij^j    ^^  aid   are  derived   from   voluntary 
holders  of  Mutual  Reserve  Fund  Life  As-  donations,    or    from    admission    fees,    dues, 
•ociation  m  the  asseU  of  Mutual  Reserve  ^^^  assessments,  or  some  of  them,  collected 
fin.-        Insurance  Ciwnpany,  and  the  marshal-  ^^  to  be  collected  from  the  members  there- 
'^Jing  •and  distribution  of  said  asseU.  A  final  ^^  ^^  members  of  a  class  therein,  and  in- 
decree  was  entered  by  the  circuit  court  sus-  terest   and    accretions    thereon,   or    rebates 
tuning    a   demurrer   of   the   defendant    to  ^^^^     amounts     payable     to     beneficiaries 
the  amended  bill  of  complaint  and  dismiss-  ^^  ^^^.^g  ^„d  wherein  the  paying,  providing, 
iKig   the   bill.     From   that   decree  the   com-  ^^  rendering  of  such  money  or  other  benefit, 
l^lainanU  have  appealed  to  this  court.  charity,  relief,  or  aid  is  conditioned  upon 
The    amended   bill    of    complaint   alleges  the  same  being  realized  in  the  manner  afore- 
^Tie  existence  of  the  following  facU:  g^.^.  ^^^  wherein  the  monev  or  other  bene- 
The   complainants   became   members   and  ^t,  charity,  relief,  or  aid  so  realized  is  ap- 
^aolicy  holders  of  the  said  association   re-  ..g^  to  the  uses  and  purposes  of  said  cor- 
^pectively  on  various  dates   from   1886   to  p^ration   or   association,   and   the   expenses 
:i900.     The  policy  of  each  complainant  is  ^,f  the  management  and  prasecution  of  its 
^nade  a  part  of  the  bill  and  also  the  ap-  ^^^^  business " 

plication  for  insurance  of  two  of  the  com-  ^he  existence  and  corporate  powers  of  the 

liUinants.     The  material  provisions  of  the  .association  under  the  name  of  Mutual  R*- 

lK>licies  and  applications  are  hereto  annexed  ^^^^^  p^,„j  j  j^^  Association  of  New  York 

as  exhibiU  1  and  2.     Said  association  be-  continued    from    that   time   unchanged    un- 

came  a  corporation  organized  and  existing  ^.^    ^     .,    j^th,     1902.    On    that    date    a 

under  the  laws  of  the  state  of  New  York,  declaration    and    amended    charter    of    tho 

It  was  originally  organized  m  1881,  under  ^^.^  association  was   filed  under   and  pur- 

the  corporate  name  of  Mutual  Reserve  Fund  ^^^^^    ^^    the    provisions    of    chapter    722, 

V\t^'^^'''''.  ?!.?''''  5ni*  "?  ''a  ^*^*P"  I^aws  of  1901,  which  act  was  an  amendment 

ter  207,  Laws  of  1876,  entitled  "An  Act  for  ^^  ^  ^^  ^^  ^^^^^^  ^^^  La^,  ^,  18^2,  known 

U»  Incorporation  of  Societies  and  Clubs  for  ^^^  insurance  law  of  the  state  of  New 

^JI^     .      T  •      ^"'PT"       f  I  .  V^irf  York.     This  amended  charter  of  1902  wa. 

certificate  of  incorporation  stated   the  ob-  *"    ;  ,        ,  ^,   ,                ^  ^               ,  ^. 

jecU  and  business  of  the  company  to   be  «^doptcd  and  filed  pursuant  to  a  resolution 

"the   mutual   benefit  of  ourselves   and   all  of  the  board  of  directors  of  the  said  asw- 

others  who  may  become  members  of  the  so  ciation,  adopted  by  more  than  a  majority 

ciety,  by  providing  benefiU  for  families  and  of  said  board.   The  declaration  and  amended 

others   dependent   upon    such    members    by  charter  was  duly  certified  by  the  attorney 

means  of  voluntary  contributions  to  meet  general   of   the   state   to  be   in   accordance 

exigencies  occurring  from  time  to  time,  and  with  the  requirements  of  law,  and  the  stat« 
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■uperintendent  of  insuranee  issued  his  oer-  plainants  had  no  notice  of  said  amendmeat 

tificate  of  the  filing  of  such  declaration  and  until  June  2d,   1002,  on  which   date   com* 

amended  charter,  and  consented  to  the  trans*  plainants  received  the  following  notice: 

•cUon  of  the  business  of  insurance  by  the  ^^^^  ^^        ^^  ^^^ 

r.. .,%"*•  ^"*""  .^*"*'*!  fund  L.fe  Insurance  ^^^^  ^^^^  ,„j  ^^    ^^^^^      ^,,  ^ 

[S  l»]Comp.ny  as  'in  said  amended  charUr  pro-  ^^j^,  ^^^^^  j^.,^  Insurance  Company. 

Tided.      The    material    provisions    of    said  q^  ^    „  j^    ,^,,2.  Mutual  Beserve  Fund 

declaration    and    amended   charter   ai«   as  ufe  Association  reincorporated  as  a  mutual 

iSr?'  .A         x»    XL  1.  ^f.    «>  A     I  B  le^el  premium  company,  under  the  title  of 

^S  **.*?»**'f^  *•"?•*  **•  Mutual  Re-  ^„,J,   ^^^^.^  ^^  /n.ur«„ce   Company. 

serve  Fund  Life  Association,  a  corporation  ^t^ntion  »  called  to  this  change  of  name 

originally   organised   under  and   by  virtue  ^^  ^^  ^j,^  accompanying  report  of  the  r«- 

of  chapter  267  of  the  laws  of  1876,  and  re-  ^^^  examination  of  the  corporation  by  the 

incorporated  Md  transacting  business  nn.  .upeHntendent  of  insurance  of  the  state  of 

der  chapter  175  of  the  Laws  «rf  1883  of  the  ^^^   ^ork.   which   shows   a   surplus   over 

sUte  of  New  York,  and  the  laws  amei^a-  liabilities  of  $466,886.48. 

toiy  thereof  and  supplementary  thereto,  has  ^^^  reincorporation,  while  insuring  the 

duly  accepted  the  provisions  of  the  a*t  of  ^j^.,.^    ^^  the  eompany,  make,  no^ng. 

the  legislature  of  the  state  of  New  York.  .„        /     y                                                "»" 

being  chapter   690  of   the  Laws   of    1892,  ^  ^liarle.  W.  Camp,  Secretary, 
known    as    'the    insurance    law,'    and    the  '^                 ^ 
;:amendnient8    thereto,    and    in    conformity  The  hill  suggests  no  irregularity  or  de- 
with  the  same  has  duly  adopted  the  follow-  ^ect  in  the  procedure  by  which  the  amend- 
ing amended  charter:  ment  of  the  charter  in   1902  was  affected, 

"Article  1.  other  than  that  .the  consent  of  -the  policy 

"The  name  of  the  corporation  shall  be  ^o^ers  was  not  obtained. 

•Mutual  Reserve  Life  Insurance  Company.'  ^*  "  'Y  /'v!  .Tu    ^^1"^  Ta^  "^i^KS^ 

'^  was  orgiinized  about  the  lith  of  April,  1902, 

/          •          •          •  by  the   then   officers  and  directors  of   the 

"Article  3.  respondiint  Mutual  Reserve  Fund  Life  A^ 

"The  business  of  the  company  shall  be  gociation,  without  authority  from  and  with- 

insurance  upon  the  lives  or  the  health  of  ^^t  the  knowledge  or  consent  of  complaln- 

persons  and  all  and  every  insurance  apper-  ante  or  the  other  members  and  policy  hold- 

taining  thereto,  the  making  of  endowmente,  era  of   said  association,  and   without   eat- 

and  the  granting,  purchasing,  and  dispens-  porate  action  by  said  members  and  policy 

ing  of  annuities,  such  kind  of  insurance  be-  holders,    and    that    complainante    and    the 

ing  authorized  under  subd.   1   of   {   70  of  other  members  of  the  association  were  not 

'the  insurance  law/  advised  of  the  organization  of  the  company 

"Article  4.  until  on  or  about  June  2,  1902,  when  they 

received  a  printed  slip  notifying  them  that 

"Sec.  4.' The  present  bylaw,  of  the*  cor-  *»>*  "''^  association  'had  reineorporatod  un-t» 

. .  ,  *^             L.    M  iL          X      -  der  the  name  "Mutual  Reserve  Life  Insur- 

poration,  which  form  part  of  ite  contracte  ^^^  Company." 

with  ite  members,  shall  continue  to  be  the  r^^  amended  bill  then  alleges  that  at  the 

by-laws  of  the  company  unless  or  until  the  ^j^g  ^i  the  organization  of  said  company 

same  shall  be  revised  or  amended  in  the  ^y^^  association  was,  and  for  a  considerable 

manner  therein  provided.  time  had  been,  insolvent,  ite  liabilities  being 

•         •  in  excess  of  the  value  of  ite  assete  by   a 

"Article  6.  large  amount,  and  that  the  insolvency  of 

"Sec.  1.  The  company  shall  have  no  capi-  the  association  was  known  to  the  officers 

tal  stock,  but  shall  be  a  mutual  company,  »nd  directors  thereof,  and  that  the  officers 

and  directors,  headed  by  Frederick  A.  Bum- 

\         '          '                    *  ham,    president    of    the    association,    well 

,.                          ,    ,,  ®          .„,  ,  ^     ^  knowing  the  insolvency  of  the  association, 

"The  company  shall  be  entitled  to  have  ^^^j,^  the  scheme  for  the  incorporation  of 

[SI 4 land  enjoy  all  the  •righte,  privileges,  and  the  respondent  Mutual  Reserve  Life  Insur- 

provisions    of   existing    laws    which    might  ^nce  Company,  and  procured  legislation  in- 

be  included  in  the  charter  and  enjoyed  by  tended  to  authorize  the  same,  with  the  dl>- 

it,  if  it  were  originally  incorporated  under  ject  and   for  the   purpose  of  secretly  and 

'the  insurance   law*  of  this  state."  fraudulently   "depriving   complainante   and 

The  consent  of  the  policy  holders  to  this  the  other   members   and  policy  holders   of 

amendment  of  the  defendant's  charter  was  respondent  association  of  their  membership 

not  obUined,  and  no  meeting  of  policy  hold-  rights  and  privileges,  and  of  abridging  tlis 

en  WM9  called  for  that  purpose.    The  eom-  aame,  and  that  fay  their  said  course  in  the 

SS^  S07  V.  t. 
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prcmiaM  Mid  oflleera  and  directors  wught  The  circuit  court  of  Appeals  desirw  lap 

and  intMidsd  to  defraud  tlte  complainants  struction  upon  tlie  following: 

aad  the  members  and  policy  holders  of  said  Questions 

association  generally,  and  Mught  and  in-  „,    p^  ^^  amended  bill  of  complaint 

tended  to  deprire  them  of  their  nghte  as  ^.^^^  ^^^^           ^^^^^  obligations  be- 

members   and   policy   holders,   or   cause   a  j^^    complainanU    and     the    defendant 

forfeiture  of  the  same.  Mutual  Reserve  Fund  Life  Association  were 

Complainants  in  their  «n>endM  bill  al-  j„„ire,i  by  the  incorporation  of  the  Mutual 

J**     *^«   •^**  .'■'';  ,««'J''»''./^  *!  *  !  Re»e'"'  "^^  Instirance  Company  in   1008, 

Laws  of  New  York  of  1001.  if  its  effect  and  „„,„t  t„  t,,^  provisions  of  chapter  722. 

meaning    be    such    as    to    authonw    the  £^^^,  ,„„,    „f  ^y^^  ,4^^^  ^,  j^^^  Y„,^   ,„^ 

pretended   reorganisation   aad   reincorpora-  ^^^  j,„„,f^^  t„  ,,.,,  ^       „^  „,  t^^  ,^t,, 

turn  of  the  respondent  association  by  the  of-  tj,.,    ^,„,  mpmben-hip "  of  the  Mutual 

icers    and   <Ureetors   thereof   without   due  j^^,^^^^  y„„,,  j  .f^  ^,„^i,„:„„, 

notice  to  and  without  the  knowledge  and  ..g.  Does  t),c  an.cndo.1  hill  of  complaint 

consent  of  cwnplainanU  or  any  of  the  mem-  j,,^,^^  ^„,,  ,^„,^  t,,„j  ^,,^  ,, ,.  ^^o,  j^^s 

bers  and  policy  holders  of  respondent  asso-  ^^  ^^^    ^j  y,^.  ^j^,^  „^  jj^,^  y„^^   ^^.^,  'intSlT] 

eiation    .    .    •    »    «    contravention    and  ^<,,^tJo„  „f  article  1,  »  10,  of  the  Coiistitu- 

Relation  of  I  10  article  1.  of  the  Constitu-  ^^^^  ^,  j,,^  ^^^.^^  f,,^,^     „,  impairing  the 

Uon  of  the  United  States,  which  proh.bita  ^.^Hgations  of  a  contract  between   tlie  de- 

any  state  from  enacting  a  law  'impairing  fgn^ant  Miitiml  noaerve  Fund  Life  Ansocia- 

the  obligation  of  contracts,'  and  complain-  tion  and  complainants,  in  so  far  as  it  au- 

ante  invoke  and  rely  upon  said  provision  thorized  the   reincorporation  of  said  asso- 

of  the  Constitution  of  the  United  States,  eiation    as    tlic   Mutual    Reserve   Life    In- 

Md  say  that  under  said  provision  of  the  surance  Company? 

Constitution  of  the  United  States  said  law  "3-  'Doea  the  amended  hill  of  complaint 

ii    unconstitutional,    invalid,    and    void."  disclose   that   chapter   72>,  T^wa  of   1001. 

t»««Mnd  complainants  further  'allcKe  that  said  "^  the  state  of  New  York,  is  in  violation  of 

law  of  the  stote  of  New  York,  if  given  the  "'«  Provisions  of  article  14  of  the  Amend- 

construction,  meaning,  and  effect  aforesaid,  """*«  *?  ^^f .  fo"»«t»t'on   «'.  the  United 

i«  in  contravention  and  violation  of  those  ^l^lV  »  .    T^          ^   reincorporation 

•^       .  .          *  AL    ^      x-A  XI        *  ai.    TT  .a   1  of  the  Mutual  Koson^e  Fund  Life  Assooia- 

Provisions  of  the  Constitution  of  the  Unitod  ..            xi     xr  x     i  t>             t  •<    t 

Jl^  ,           *     *  X-       XX      *  ^T       ,r    a      a  .  •  tion  as  tHo  3nitual  Koscrve  Life  Insurance 

States  •nd  of  the  state  of  New  \ork  which  Company,  and  the   changes  in  the  charter 

provide  that  "no  person  shall  be  deprived  oi  ^^^^^^^  ^„^   francliises   of   the  corporation, 

«ais  property  without  due  process  of  law,"  jj^^^  ^^le  effect  of  depriving  complainants 

s-nthis, — that  they  deprive  the  complainants  of   their   property   without  due   process   of 

^nd  the  other  members  and  policy  holders  law,  and  of  their  vested  contract  rights  and 

>f   respondent   association   of   their   vested  privileprs.    and    of    their    property    rights 

ights  and  privileges  and  of  their  property  under  their  contracts  and  agreements  with 

eights    under    their    contracts    and    agree-  respondent  association? 

'^Knents  with  respondent  association  without  "4.  Does  the  amended  bill  of  complaint 

^ue  process  of  law,  and  complainants,   as  disclose   that   chapter   722,   Laws   of    1901, 

-•^itisena  and  residents  of  the  state  of  Ten-  of  the  state  of  New  York,  was  in  violation 

^^cssee  and  nonresidents  of  the  state  of  New  ©'    those    provisions   of    article    14    of    the 

^ork,   invoke  the  provisions  of  article    14  Amendments    to    the    Constitution    of    tne 

<f  the  Amendments  to  the  Constitution  of  ^^^''^^  states,  which  provides  that  no  state 

the  United  SUtes,  and,  upon  advice  of  coun-  9^»"  "»k«  ^'  ^"'^""^^  »"y  '*^  T^'*'^  •^•" 

sel,  allege  and  charge  that  said  law  of  the  *^^"^«^  ^^^  privileges  or  immunities  of  the 

4.  X      #  xr..—  V    1    •*    •        XI     *  citizens  of  the  Unit<»d  States,  nor  shall  any 

state  of  New  York,  if  given  the  force,  mean-  !\     ,      .                             -  ,.-     ,..     .       ^ 

s         «j    ir    *.     *          -J    4     •       •  1  x»         M  ^^^^^  deprive  any  person  of  life,  liberty,  or 

lag,  and  effect  •»ore«Md   is  in  violation  of  »  ^^^^J^^  [j^^     ^^„  ^^  ,^„ '  „^^ 

those  cUuses  of  the   Uth  Amendment   to  ^    '    j„              ^,„„  ^.jt^i^  ,^3  jurisdictio. 

the  Constitution  of  the  United  Stotes.  which  j,,^          ,  p^tection  of  the  lawsf 

provide  that  "no  state  shall  make  or  en- 

fore*  any  law  whkh  shall  abridge  the  privi-  ^^   ^^„,^^  Hepburn  Russell  argued 

leges    or    immunities    of    citizens    of    the  ^^^  ^^^^  ^^^    ^.^^  ^^^^^„    jy    j^    g„^. 

Lnited  States,  nor  shall  any  state  deprive  ^^„^    Caruthers    Ewing,    R.    F.    Jackson, 

any    person    of    life,    liberty,    or    property  William  Beverly  Winslow,  and  Daniel  M. 

without  due  process  of  law,  nor  deny  to  any  Miers  filed  a  brief  for  Polk  et  al. : 

person  within  its  Jurisdiction  the  equal  pro-  The  organization  of  the  Mutual  Reserve 

tection  of  the  Uws*"  Li'e  Insurance  Company  by  action  of  the 
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directors  and  officers  of  the  Mutual  Reserve 
Fund  Life  Association,  acting  without  the 
knowledge  or  consent  of  the  members  and 
policy  holders  of  the  association,  at  a  time 
when  the  association  was  insolvent,  and  un- 
der a  law,  the  passage  of  which  they  pro- 
cured in  fraud  of  such  members  and  policy 
holders,  had  the  effect  of  depriving  the  com- 
plainants and  other  members  and  policy 
holders  of  their  property  without  due 
process  of  law,  of  impairing  the  obligation 
of  their  contracts  of  membership,  and  of 
denying  to  them  the  equal  protection  of 
the  laws. 

Huber  v.  Martin,  127  Wis.  412,  3  L.R,A. 
(N.S.)  653,  0G7,  115  Am.  St.  Rep.  1023,  105 
N.  W.  1031,  1135;  Zabriskie  v.  llackensack 
k  N.  Y.  R.  Co.  18  N.  J.  Eq.  178,  90  Am. 
Dec.  617;  Chicago  City  R.  Co.  v.  Allerton, 
18  Wall.  233,  21  L.  ed.  002;  Baker's  Appeal, 
109  Pa.  4G1;  Hartford  k  N.  H.  R.  Co.  v. 
Croswell,  5  ITill.  386,  40  Am.  Dec.  354; 
Schwarzwaeldor  v.  Gorman  Miit.  V.  Ins.  Co. 
59  N.  J.  Ei\.  581),  44  Atl.  760;  People  v. 
Ballard.  134  N.  Y.  294,  17  L.R.A.  737,  32 
N.  E.  54;  1  Morawptz,  Priv.  Corp.  2d  ed. 
${l  205,  296,  30^)-.^^7,  404,  400,  512,  514; 
Wright  V.  Minnesota  Mut.  L.  Ins.  Co.  193 
U.  S.  657,  48  L.  ed.  832,  24  Sup.  Ct.  Rep. 
549. 

Directors  of  a  mutual  membership  cor- 
poration have  no  power,  without  the  au- 
thority and  consent  of  the  meml)or«,  to  alter, 
amend,  and  change  the  corporate  charter, 
either  by  their  own  acts  or  pursuant  to 
legislation  procured  upon  their  initiative 
for  such  purpose. 

Marlborough  Mfg.  Co.  v.  Smith,  2  Conn. 
583:  1  Morawetz,  Priv.  Corp.  2d  ed.  5§  295, 
297.  305.  397,  512-514;  Chicago  City  R.  Co. 
v.  Allerton  and  Baker's  Appeal,  supra; 
South  Pennsvlvnnia  Iron  &  R.  Co.  v.  Stev- 

* 

ens,  87  Pa.  196;  Edwards  v.  Mercantile 
Trust  Co.  124  Fed.  382. 

The  reserved  power  of  the  legislature  to 
amend,  annul,  or  repeal  any  incorporations 
formed  under  acts  of  the  legislature  in 
which  such  reservation  is  made  does  not 
authorize  the  directors  of  a  mutual  cor- 
poration, organized  under  such  an  act,  to 
procure  general  legislation  under  which 
thoy  can  apply  for  and  obtain  a  reincor- 
poration of  the  company  without  the  knowl- 
edge and  consent  of  its  members,  and  in 
change  and  violation  of  their  contract  rights 
and  obligjitinns  as  between  themselves. 

Taylor,  Corp.  5th  ed.  5«  49!),  500;  Chi- 
cago'city  R.  Co.  V.  Allorton,  18  Wall.  233, 
235,  236.  21  L.  ed.  902-904;  Baker's  Api)eal. 
109  Pa.  472;  Zabriskie  v.  llackensack  &  N. 
y.  R.  Co,  supra :  Botts  v.  Simpsonville  & 
B.  C.  Tump.  Road  Co.  88  Ky.  54,  2  L.R.A. 
594,  10  S.  W.  134:  Huber  V.  Martin,  127 
Wjs.  412.  3  L.R.A.(N.S.)  653,  667,  116  Am. 


St.  Rep.  1046,  105  N.  W.  1031,  1135;  Blade 
v.  Delaware  k  R.  Canal  Co.  24  N.  J.  Eq. 
466;  Mills  v.  Central  R.  Co.  41  N.  J.  Eq. 
8,  2  Atl.  453;  Close  v.  Glenwood  Cemetery, 
107  U.  S.  466,  476,  27  L.  ed.  408,  412,  2 
Sup.  Ct.  Rep.  267;  New  York  &  N.  E.  R. 
Co.  V.  Bristol,  151  U.  S.  556,  567,  38  L. 
ed.  269,  272,  14  Sup.  Ct.  Rep.  437,  t 
Cook,  Corp.  4th  ed.  K  601;  Maine  a 
R.  Co.  V.  Maine,  96  U.  S.  499,  510,  24 
L.  ed.  836,  840;  Stanislaus  County  t. 
San  Joaquin  A,  K.  River  Canal  &  Iirig. 
Co.  192  U.  S.  201,  213,  48  L.  ed.  406,  418, 
24  Sup.  Ct.  Rep.  241;  Shields  v.  Ohio,  M 
U.  S.  319,  324,  24  L.  ed.  357,  350;  People 
v.  O'Brien,  111  N.  Y.  1,  62,  2  L.R.A.  255, 
7  Am.  St.  Rep.  684,  18  N.  E.  692;  Com. 
v.  Essex  Co.  13  Gray,  239;  Schwarzwaelder 
V.  German  Mut.  F.  Ins.  Co.  59  N.  J.  Eq. 
694,  44  Atl.  769;  Mills  v.  Central  R.  Co.  41 
N.  J.  Eq.  5,  2  Atl.  453. 

Chapter  722,  Laws  of  New  York  of  1901, 
is  unconstitutional  and  void,  and  the  pre* 
tended  reincorporation  of  the  Mutual  Re* 
serve  Fund  Life  Association  under  its  pro- 
visions is  invalid,  because  it  impairs  the 
obligation  of  contracts  between  a  mutual 
co-operative  assessment  life  insurance  so- 
ciety and  its  members  by  conferring  power 
upon  the  directors  of  the  corporation,  with- 
out the  action,  knowledge,  or  consent  of  the 
members,  to  change  the  corporaticm  into  an 
insurance  company  of  a  different  class,  with 
difTerent  burdens  resting  upon  it,  and, 
through  it,  upon  its  members. 

3  Thomp.  Corp.  §§  3979,  3980;  Chicago 
City  R.  Co.  V.  Allerton,  18  Wall.  233,  21 
L.  ed.  902;  Baker's  Appeal,  109  Pa.  461; 
Marlborough  Mfg.  Co.  v.  Smith,  2  Conn. 
583;  Venner  v.  Atchison,  T.  &  S.  F.  R.  Co. 
28  Fed.  581 ;  Knoxville  v.  Knoxville  &  O.  R. 
Co.  22  Fed.  758:  Green  v.  Biddle.  8  Wheat. 
1.  2,  5  L.  ed.  547;  People  v.  Ballard,  1.34  N. 
Y.  296,  17  L.R.A.  737,  32  N.  E.  64;  Mills 
V.  Central  R.  Co.  41  N.  J.  Eq.  8,  2  N.  E. 
453. 

The  change  made  in  the  nature  and  buai- 
noss  of  the  Mutual  Reserve  Fund  Life  Asso- 
ciation by  its  pretended  reincorporation 
as  the  Mutual  Reserve  Life  Insurance 
Company,  whereby  it  was  transformed  from 
a  mutual  life  insurance  society  on  the  co- 
operative or  assessment  plan  to  an  old 
line,  level  premium  company,  its  policiM 
"valued"  and  a  "legal  reserve"  created,  was 
fundamental,  and,  no  power  of  amendment 
by  the  directors  being  reserved  in  its  char- 
ter, the  pretended  reincorporation  under 
N.  Y.  I-aws  1901,  chap.  722,  by  the  action 
of  the  directors  alone,  is  unconstitutional 
and  invalid,  and  has  the  eiTect  of  impair 
ing  the  obligation  of  contracts  with  its 
members,  and  depriving  them  of  their  prop- 
erty without  due  process  of  law. 
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Supp.   10;   Bovd   V.  Mutual   Fire  Auo.   11«  I^rd   t.   BqaltaUe   l>it«  AMur.   Soc.   109 

WiB.   118.  CI   LJt.A.  81B,  06   Am.   St   Hep  App.  Dlr.  2S2,  06  N.  Y.  Snpp.  10,  Affirming 

9S3,  00  N.  W.  1088,  04  N.  W.  171;  Ervin  t,  47  Mm.  187,  04  N.  Y.  Supp.  6S. 
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T.   MirnewiU   Mut.   L.   Ini.   Go.   193   U.   8.  al: 

057,  603,  48  L.  ed.  832,  836,  24  Bup.  Ct.  Rep.  Chapter  722  of  the  Lam  of  1901  of  t&« 
649;  Aehton  t.  Burbank,  2  Dili.  435,  Fed.  sUto  of  New  York,  under  which  the  defend- 
ers. No.  682;  MIIIb  v.  Centra]  R.  Co.  41  ant  amended  iU  charter,  does  not  violate 
N.  J.  Rq.  4,  2  Atl.  463;  Botta  v.  Simpson-  the  contract  or  due  process  provisions  of 
Tille  t  B.  C.  Tump.  Road  Co.  88  Ky,  64,  the  Federal  Constitution.  Appellants,  aa 
2  1..R.A.  804,  10  S.  W.  134;  Weber  v.  Su  poltey  hoMers  of  an  assessment  insuranea 
preme  Tent,  K.  M.  172  N.  Y.  490,  92  Am.  company,  have  no  vested  or  contract  right 
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preme  Council  A.  L.  H.  174  N.  Y.  2fi6,  6B  shall  always  be  conducted  exclusively  upon 
N.  E.  932;   Beach  v.  Supreme  Tent,  K.  M.  the  ansessment  plan. 

177    N.   Y.    100,   69    N.    E.   281;    Evans   v.  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.  198 

Southern  Tier  Mawmic  Relief  Asso.  182  N.  U.  8.  667.  48  L.  ed.  832,  24  Sup.   Ct.  Rep. 

Y.  463,  75  N.  E.  317;  Strauss  v.  Mutual  Re-  MO. 
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Grove    W.  O    D    116   Wis.   10,  08   Am.   St.  I^ooker  v.  Maynard.   179  U.   S.  46,  46  L. 

Eep.  940,  92  N.  W.  433;  Smith  v.  Supreme  '>*■  ^f*-  21   Sup.  Ct.  Rep.  21;  Miller  v.  Now 

Lod"e  K.  P.  83  Mo.  App.  512;  Russ  v.  Su-  York,  16  Wall.  478.  21  L.  ed.  08;  C.  H.  Veo- 

preme    Council   A.   L.   H.    110   La.   688.   99  "«;  ^»- /■    J^l^f^   States   Steel   Corp.   118 
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n  N.  Y.  Supp.  44;   Supreme  Council  A.  L.  S°""^  ""*'  '"'•  *?„   T  ^^7'  VJ'  "^  2' 

n.  V.  Champe.  68  C.  C.  A.  282,  127  Fed.  641 ;  =■  \^^^-  ^^^""^  ^9  App.  Div    183^  67  H. 

Bupreme  Council.  A.  L.  H.  v.  Get..  60  C.  J-.'^N    E  SwTIs  An^D  v' 3^^  «  N 

C.  A.  163,  112  Fed.  11B;  Weber  v.  Supreme  »"■  ^^  N    E.  1003   45  App.  Div.  314   61  N. 
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■*.  Mutual  Reserve  Fund  Life  Aaao.  81  Minn.  (,(  t|,g  court: 
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Supreme  Council,  A.  L.  H.  109  Fed.  261;  tion  of  New  York    (hereinafter  called  tba 
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The   legal   propositions   lUted  under  the  "Perative  and  asscwmcnt  life  and  casualty 
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to  the  construction  of  tbe  New  York  stat- 
Dtea,  are,  in  large  measure,  sustained  by  re- 
sent deciilona  of  the  courta  of  New  York, 


conducted   aa    "the    transaction   of   life   In- 

upon  the  co-operative  o. 
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shown,  was  subject  to  alteration  or  repeal. 
In  1892  an  act  known  as  the  insurance  law 
(chapter  38  of  the  General  Laws)  was 
passed,  repealing  previous  laws  upon  the 
subject  of  insurance,  and  expressed  to  be 
"applicable  to  all  corporations  authorized 
by  law  to  make  insurances."  Section  52  of 
this  act,  as  amended  by  chapter  722  of  the 
Laws  of  1901,  is  as  follows: 

"Sec.    52.   Reorganizations    of    Existing 
Corporations    and    Amendment    of    Certifi- 

^  cates. — ^Any  domestic  corporation  existing 
or  doing  business  at  the  time  this  chapter 
takes  effect  may,  by  a  vote  of  a  majority  of 
its  directors  or  trustees,  accept  provisions 
of  this  chapter  and  amend  its  charter  to 
conform  with  the  same,  upon  obtaining  the 
consent  of  the  superintendent  of  insurance 
thereto  in  writing;  and  thereafter  it  shall 
be  deemed  to  have  been  incorporated  under 
this  chapter,  and  every  such  corporation, 
in  reincorporating  under  this  provision, 
may,  for  that  purpose,  so  adopt,  in  whole 
or  in  part,  a  new  charter,  in  conformity 
herewith,  and  include  therein  any  or  all 
provisions  of  its  existing  charter,  and  any 
or  all  changes  from  its  existing  charter,  to 
cover  and  enjoy  any  or  all  the  privileges 
and  provisions  of  existing  laws  which  might 
be  so  included  and  enjoyed  if  it  were 
originally  incorporated  thereunder;  and  it 
shall,  upon  such  adoption  of  and  after  ob- 
taining the  consent,  as  in  this  section  be- 
fore provided,  to  such  charier,  and  filing 
the  same  and  the  record  of  adoption  and 
consent  in  the  office  of  the  superintendent 

[822]*of  insurance,  perpetually  enjoy  the  same 
as  and  be  such  corporation,  and  which  is 
declared  to  be  a  continuation  of  such  cor- 
poration which  existed  prior  to  such  re- 
incorporation; and  the  offices  therein,  which 
shall  be  continued,  shall  be  filled  by  the 
respective  incumbents  for  the  periods  for 
which  they  were  elected,  and  all  others  shall 
be  filled  in  the  same  manner  by  such  amend- 
ed charter  provided.  Every  domestic  in- 
surance corporation  may  amend  its  char- 
ter or  certificate  of  incorporation  by  in- 
serting  therein    any    statement   or   matter 

^  which  might  have  been  originally  inserted 
therein;  and  the  same  proceedings  shall  be 
taken  upon  the  presentation  of  such  amend- 
ed charter  or  certificate  to  the  superintend- 
ent of  insurance,  as  are  required  by  this 
chapter  to  be  taken  with  respect  to  an 
original  charter  or  certificate;  and  if  ap- 
proved by  the  superintendent  of  insurance 
and  his  certificate  of  authority  to  do  busi- 
ness thereunder  is  granted,  the  corporation 
shall  thereafter  be  deemed  to  possess  the 
■ame  powers  and  be  subject  to  the  same 
liabilities  as  if  such  amended  charter  or 
certificate  had  been  its  original  charter  or 
eertificate    of    incorporation,    but    without 


prejudice  to  any  pending  action  or  proeeed- 
ing  or  any  rights  previously  accrued.  This 
section  shall  apply  to  insurance  corpora- 
tions organized  under  or  subject  to  article 
6  of  the  insurance  law  as  well  as  to  in- 
surance corporations  organized  under  spe- 
cial charters  or  articles  2  and  10  of  the  in- 
surance law;  all  contracts,  policies,  and 
certificates  issued  by  such  corporations  prior 
to  accepting  the  provisions  of  this  chapter 
shall  be  valued  as  one-year  term  insurance 
at  the  ages  attained,  excepting  when  such 
contracts,  policies,  or  certificates  shall  pro- 
vide for  a  limited  number  of  specified  pre- 
miums or  for  specified  surrender  values,  in 
which  case  they  shall  be  valued  as  pro- 
vided in  article  2,  S  84,  of  the  insurance 
law." 

Following  strictly  the  provisions  of  this 
section,  the  association  accepted  the  pro- 
visions of  the  insurance  law,  amended  its 
charter,  and  became  entitled  to  all  the 
privileges  of  the  law  as  if  it  had  been  origi- 
nally incorporated  thereunder.  In  the 
amendments  to  the  charter  the  name  of  the 
association  was  'changed  to  "Mutual  Re-[SS8] 
serve  Life  Insurance  Company"  (herein- 
after called  the  "company"),  and  the  busi- 
ness of  the  company  was  stated  to  be  "in- 
surance upon  the  lives  or  the  health  of  per- 
sons, and  all  and  every  insurance  apper- 
taining thereto,  the  making  of  endow- 
ments, and  the  granting,  purchasing,  and 
dispensing  of  annuities."  The  effect  of  this 
was  to  broaden  the  business  from  that  of 
merely  co-operative  and  assessment  life  in- 
surance to  life  dnsurance  of  every  kind.  It 
is  conceded  that  what  was  done  was  within 
the  authority  conferred  by  the  statute,  and 
the  subject  for  our  consideration  is  whether 
any  of  the  rights  secured  to  the  complain- 
ants b}'  the  Constitution  of  the  United 
States  have  been  impaired. 

The  first  question  certified  is  whether  tha 
incorporation  of  the  company  and  the  trans- 
fer to  it  of  the  assets,  property,  and  mem- 
bership of  the  association  impaired  any 
contract  obligations  between  the  association 
and  the  complainants.  This  question  pos- 
sibly implies  that  by  the  reincorporation  an 
entirely  new  corporation  was  created,  to 
which  the  property  of  the  old  corporation 
was  transferred.  Fut  the  question  must  be 
interpreted  with  the  aid  of  the  statement 
of  facts  which  accompanies  it.  An  examina- 
tion of  the  facts  and  of  the  statute  shows 
that  there  was  simply  a  reorganization  of 
an  existing  corporation,  and  not  the  crea- 
tion of  a  new  one.  The  title  of  the  section 
is,  "Reorganizations  of  existing  corporation? 
and  amendment  of  certificates."  It  au- 
thorizes an  existing  corporation  by  vote 
of  its  directors  to  accept  the  provisions  of 
the  chapter  and  amend  its  charter.    It  pro- 
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▼ides  ezpreMlj  tbat  the  corporation,  with 
itt  added  powers  and  revised  charter,  shall 
be  a  "continuation  of  such  corporation 
which  existed  prior  to  such  reincorpora- 
tion." This,  perhaps^  makes  superfluous 
the  saving  of  "pending  action  or  proceed- 
ing or  anj  rights  previously  accrued"  which 
the  section  cautiously  insures.  The  decla- 
ration fil«d  by  the  directors,  and  certified 
by  the  attorney  general  to  be  in  conformity 
with  law,  recites  that  the  association  "has 
duly  accepted  the  provisions"  of  the  insur- 
ance law,  and  "duly  adopted  the  following 
Si41amended  charter/'  The  corporation  *was 
not  changed  to  a  stock,  but  continued  as  a 
mutual,  company.  The  change  of  name  can- 
not control  the  significance  of  these  facts. 
We  answer  this  and  the  other  questions 
upon  the  assumption,  therefore,  that  the 
old  corporation  was  still  in  existence,  un- 
der a  new  name,  and  with  added  powers, 
but  with  unchanged  membership,  and  bound 
to  perform  all  its  existing  obligations. 
Upon  this  view  it  is  impossible  to  say  that 
any  of  the  contract  obligations  of  the  as- 
sociation to  the  complainants  have  been  im- 
piired  by  the  reorganization.  This  was  the 
view  apparently  accepted  by  the  company, 
who,  in  its  notice  to  its  members,  said: 
This  reincorporation,  while  insuring  the 
stability  of  the  company,  makes  no  change 
in  your  policy."  It  is  contended,  however, 
that  the  last  clause  of  the  section,  which 
is  applicable  to  associations  for  insurance 
under  the  co-operative  or  assessment  plan, 
affects  the  contracts  of  the  old  members  by 
converting  them  into  one-year-term  insur- 
ances at  the  ages  attained.  But,  as  we  un- 
derstand this  clause,  it  has  no  efl'ect  upon 
the  contracts  of  insurance,  but  is  designed 
for  a  totally  different  purpose.  It  simply 
prescribes  a  standard  by  which  the  lia- 
bilities on  the  assessment  contracts  must  be 
appraised.  The  superintendent  of  insurance 
ia  charged  with  the  duty  of  deciding  wheth- 
er the  assets  of  insurance  companies  bear 
luch  a  relation  to  their  liabilities  that  it  is 
•afe  to  allow  them  to  continue  in  business. 
A  very  large  part  of  the  liabilities  of  any 
Insurance  company  is  upon  outstanding 
contracts  of  insurance,  not  due  and  there- 
fore not  capable  of  exact  measurement. 
Such  liabilities  can  only  be  estimated  or 
"valued."  Section  84  of  the  insurance  law 
provides  for  the  method  of  estimating  or 
valuing  the  liability  on  ordinary  life  poli- 
cies, but  that  method  seems  inapplicable  to 
assessment  policies.  In  any  event,  the 
l^slature  determined  that,  when  an  assess- 
ment company  was  allowed  to  engage  in 
other  kinds  of  life  insurance,  its  outstand- 
ing policies  should  be  appraised  as  liabili- 
ties as  if  they  were  "one-year-term  insur- 
ance at  the  ages  attained."  This  does  not 
ft2  L.  ed. 


make  them  such  in  fact,  or  authorize  the 
company,  in  its  dealings  with  the  policy 
holder,  to  *treat  them  as  such.  The  stat-[SS5] 
utory  appraisement  of  the  policies  for  book- 
keeping purposes  no  more  affects  the  rights 
of  the  members  under  their  contracts  than 
the  account  of  stock  of  a  merchant  would 
affect  the  rights  of  his  creditors.  The  first 
question  must  be  answered  in  the  negative. 
Tlie  second  question  certified  is  whether 
the  law  of  1901^  so  far  as  it  authorized  the 
reincorporation  of  the  association,  was  in 
violation  of  the  clause  of  the  Constitution 
forbidding  a  state  from  passing  a  law  im- 
pairing the  obligation  of  contracts.  A  simi- 
lar question  was  before  the  court  in  Wright 
V.  Minnesota  Mut.  L.  Ins.  Co.  193  U.  S. 
657,  48  L.  ed.  832,  24  Sup.  Ct.  Rep.  649, 
where  it  was  held  that  a  law  of  Minnesota, 
authorizing  an  assessment  insurance  com- 
pany to  change  its  business  to  that  of  in- 
surance upon  a  regular  premium  basis,  was 
not  in  violation  of  this  provision  of  the 
Constitution.  The  reasoning  of  the  court 
in  that  case  need  not  be  repeated.  It  is 
conclusive  upon  this  question,  unless  the 
case  at  bar  can  be  distinguished  from  it. 
The  complainants  seek  to  distinguish  the 
case  in  several  respects,  which  must  be 
noticed.  First,  it  is  said  that  in  the  Wright 
Case  the  power  of  amendment  of  the  arti- 
cles of  association  was  reserved  in  the  arti- 
cles of  association,  while  no  such  reserva- 
tion exists  here.  But  the  Constitution  of 
New  York,  in  force  since  1846,  contains 
this  provision:  "Corporations  may  be 
formed  under  general  laws;  but  shall  not 
be  created  by  special  act,  except  for  mu- 
nicipal purposes,  and  in  cases  where,  in  the 
judgment  of  the  legislature,  the  objects  of 
the  corporation  cannot  be  attained  under 
general  laws.  AH  general  laica  and  special 
acta  passed  pursuant  to  this  section  may  he 
altered  from  time  to  time  or  repealed," 
[Art.  8,  S  1.]  A  constitutional  provision 
of  the  state  of  Michigan  in  substantially 
the  same  words  was  held  to  authorize  im- 
portant changes  in  the  articles  of  associa- 
tion of  an  insurance  company  incor|)orated 
under  a  general  law.  Looker  v.  Maynard, 
179  U.  S.  46,  45  L.  ed.  79,  21  Sup.  Ct.  Rep. 
21.  There  it  was  said,  page  52:  "The  ef- 
fect of  such  a  provision,  whether  contained 
in  an  original  act  of  incorporation,  or  in  a 
constitution  or  general  law,  subject  to  which 
a  charter  is  accepted,  is,  at  the  least,  to 
reserve  to  the  legislature  the  power  *to  make[S26' 
any  alteration  or  amendment  of  a  charter 
subject  to  it,  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant, 
or  any  right  vested  under  the  grant,  and 
which  the  legislature  may  deem  necessary 
to  carry  into  effect  the  purpose  of  the 
grant,  or  to  protect  the  rights  ot  tbA  i^uVAv^ 
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or  of  the  oorporatioii,  its  stockholdora  or 
creditors,  or  to  promote  the  flue  adminis- 
tration of  its  afTairs."  This  case  shows  that 
it  is  immaterial  whether  the  power  to  alter 
the  charter  is  reserved  in  the  original  act 
of  incorporation,  or  in  the  articles  of  asso- 
ciation under  a  general  law,  or  in  a  con- 
stitution in  force  when  the  incorporation 
under  a  general  law  is  made,  as  in  the  case 
at  bar.  Second.  It  is  said  that  in  the 
Wright  Case  the  change  was  made  by  the 
majority  of  the  members  of  the  association, 
while  in  the  case  at  bar  it  was  made  by  a 
majority  of  the  directors  without  the  con- 
sent of  the  members.  But  in  each  case  the 
change  was  made  in  conformity  with  the 
provisions  of  the  law  authorizing  it,  and,  if 
the  legislature  has  the  constitutional  power 
to  authorize  the  change  by  the  vote  of  a 
majority  of  the  members,  it  has  the  power 
to  authorize  the  change  by  a  vote  of  a  ma- 
jority of  the  directors.  The  rights  of  a 
protesting  member  are  no  more  impaired 
in  one  case  than  in  the  other.  Next,  it 
is  said  that  distinctions  may  be  based  upon 
the  allegations  in  this  case  that  the  associa- 
tion was  insolvent,  and  that,  knowing  this, 
its  officers  devised  the  scheme  of  reincorpo- 
ration and  procured  legislation  authorizing 
it,  with  the  intent  to  defraud  the  members. 
That  the  corporation  was  solvent  was  em- 
phasized by  the  court  in  the  Wright  Case, 
but  nothing  in  the  decision  of  the  constitu- 
tional question  turned  upon  that.  It  would 
introduce  a  new  uncertainty  into  the  law 
if  the  constitutionality  of  statutes  were  to 
be  judged  by  the  motives  and  purposes  of 
those  who  persuaded  the  legislature  to  en- 
act them.  We  are  unable  to  conceive  of  any 
possible  bearing  that  these  allegations,  if 
accepted  as  true,  could  have  on  the  consti- 
tutional questions  certified  to  us,  or  to  re- 
gard them  as  creating  any  real  and  substan- 
tial distinction  between  the  case  before  us 
and  the  Wright  Case.  On  the  authority  of 
[SS7]that  case,  'therefore,  the  second  question 
must  be  answered  in  the  negative. 

The  other  two  questions  certified  inquire 
whether  the  law  under  which  the  reincor- 
poration was  made,  or  the  reincorporation 
and  changes  in  power  made  under  its  pro- 
visions, are  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  These  questions  do  not  require  sep- 
arate or  detailed  consideration.  As  applied 
to  the  facts  of  this  case,  they  are  practically 
dealt  with  in  the  discussion  which  has  pre- 
ceded. It  is  not  suggested  that  any  rights 
secured  to  the  complainants  by  the  14th 
Amendment  were  violated  in  any  other  man- 
ner than  by  the  reincorporation  of  the  as- 
sociation without  the  consent  of  its  mem- 
bers, the  change  in  and  addition  to  its  pow- 
ers,  Bad  the  consequent  effeet  upon  the  con- 


tract rights  of  the  complainants  and  upon 
their  relation  to  the  corporation.  But  it 
has  been  shown  that  the  contract  rights  of 
the  complainants  have  not  been  aflfected  by 
the  reincorporation,  and  the  same  reason- 
ing that  leads  to  the  conclusion  that  tht 
changes  in  the  charter  powers,  made  under 
the  reserved  powers  of  the  state,  do  not  vio- 
late the  contract  clause  of  the  Constitution, 
is  apt  to  show  that  they  do  not  violate  the 
14th  Amendment.  In  fact,  the  only  sugges- 
tion of  a  violation  of  the  14th  Amendment 
made  to  us  is  that  the  reincorporation,  un- 
der the  circumstances  of  this  case,  deprived 
the  complainants  of  their  vested  rights  and 
privil^es  and  property  rights  under  their 
contracts,  without  due  process  of  law. 
Since  the  incorporation  has  deprived  the 
complainants  of  no  vested  rights,  privilege^ 
or  property,  the  contention  fails. 

The  whole  argument  of  the  complainants 
upon  these  constitutional  questions,  though 
enveloped  in  many  words  and  presented  in 
divers  forms,  rests  upon  a  single  proposi- 
tion. That  proposition  is  that  they,  having 
become  members  of  an  association  insuring 
lives  upon  the  co-operative  and  assessment 
plan,  and  being  therefore,  in  a  sense,  both 
insurers  and  insured,  have  a  vested  right 
that  the  association  shall  not,  without  their 
consent,  engage  in  other  kinds  of  insurance, 
which  may  and  'probably  will  indirectly  af-[Sl 
feet,  for  better  or  worse,  their  relations  to 
it.  The  trouble  with  this  proposition  is 
that  it  was  made  and  denied  in  the  Wright 
Case. 

We  have  confined  our  consideration  strict- 
ly to  the  constitutional  questions  certified. 
It  may  be  that  the  complainants'  rights 
under  their  contracts  have  not  been  observed 
by  the  company  or  that  they  have  otherwise 
been  unlawfully  injured.  These  questions 
are  not  before  us. 

The  questions  are  severally  answered  in 
the  negative. 


ATLANTIC     COAST     LINE     KAILBOAD 
COMPANY,  PllT.  in  Err., 

V. 

J.  H.  WHARTON,  B.  L.  Caughman,  and 
John  H.  Earle,  as  Railroad  Commission- 
ers of  the  State  of  South  Carolina. 

(See  S.  C.  Reporter's  ed.  328-337.) 

Error  to  state  oonrt  —  questions  re* 
viewable. 

1.  The  adequacy  of  the  local  facilities  ex- 
isting at  a  station  at  which  a  through  in- 
terstate railroad  train  is  required  to  stop 
by  an  order  made  under  state  authority, 
though  not  inherently  a  Federal  question, 
may  be  considered  by  the  Federal  Supreme 
Court  on  writ  of  error  to  a  state  court  in 
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8o  far  ms  the  existence  of  such  adequate 
local  facilities  is  involved  in  the  determina- 
tion of  the  Federal  question  as  to  whether 
the  order  does  or  does  not  directly  regulate 
interstate  commerce. 

Commerce  —  state  regulation  —  requir- 
ing stoppage  of  trains. 
2.  An  order  made  under  state  authority, 
requiring  a  railroad  company  to  stop  on 
signal  two  of  its  through  fast  mail  trains 
running  between  Jersey  City,  New  Jersey, 
and  Tampa.  Florida,  at  a  small  town  in 
South  Carolina  which  is  also  the  junction 
point  with  a  small  branch  road,  is  void  as 
a  direct  regulation  of  interstate  commerce, 
where,  in  addition  to  several  local  train^i 
daily,  the  residents  of  such  town  are  fur- 
nished daily  one  slower  through  train  each 
way. 

[No.    3d.] 

Argued    November    5,    1907.     Decided    De- 
cember 9,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  granting  a  mandamus  to  comjiel 
a  railroad  company  to  stop  on  signal  two 
of  its  through  fast  interstate  mail  trains  at 
the  town  of  T^tta,  in  that  state,  pursuant 
to  an  order  made  by  the  state  railroad  com- 
mission. Reversed  and  remanded  for  fur- 
tJ»er  proceedings. 

See  same  case  below  on  demurrer,  71  S. 
C.  130,  50  S.  E.  641;  on  meriU,  74  S.  C. 
SO,  54   S.    E.   224. 

Statomont  by  Mr.  Justice  Peokham: 
The  railroad  company,  plaintifT  in  error, 
^      ^ Tings  the  case  here  to  review  a  judgment  of 
J^tlie  supreme  court  of  the  state  of  •South 
arolina,    which   granted    a   mandamus   to 
»mpel  the  company  to  stop  certain  of  its 
trough  trains  running  between  Jersey  City, 
ew  Jersey,  and  Tampa,  Florida,  at  a  sta- 
ion  on  its  road  called  I^atta,  in  the  state  of 
>uth  Carolina,  near  the  boundary  line  be- 
ween  that  state  and  the  state  of  North  Car- 
olina. 
Upon  a  request  filed  with  him  by  the  rail- 
commission  of  South  Carolina,  the  at- 
^tomey  general  of  that  state  commenced  these 
"proceedings  by  filing  a  petition  to  obtain  a 
'snandamus   directed   to  the   company,   com- 
pelling it  to  stop  trains  32  and  35  at  the  sta- 
tion mentioned,  pursuant  to  an  order  made 
by  the  railroad  commission,  after  a  hearing 
bad  been  had  before  it. 


The  company  demurred  to  the  |)etition,  tiM 
demurrer  was  overruled,  and  the  company 
given  leave  to  answer,  which  it  did,  setting 
up  sovoral  defenses,  among  others  averring 
that  siiHiciont  accommodations  were  already 
furnished  to  the  citizens  of  Latta,  and  those 
residing  along  the  Latta  Branch  Railroad; 
that  the  trains  mentioned,  32  and  35,  were 
interstate  commerce  trains,  running  between 
New  York  and  Tampa,  Florida,  and  inter- 
mediate cities,  and  the  southbound  trains 
were  com])ellrd  to  run  at  a  high  rate  of  speed 
in  order  to  make  connections  with  the  steam- 
ers to  Havana  from  Tampa,  and  so  as  to 
make  the  through  trip  as  fast  as  possible; 
that  the  northbound  trains  were  companion 
or  return  trains,  making  an  equally  fast 
schedule  time;  that  to  stop  them  at  sta- 
tions like  Latta  would  result  in  rendering 
it  impossible  for  them  to  make  schedule  time 
and  they  would  have  to  be  abandoned  as 
through  fast  trains;  that  they  carried  the 
United  States  mail  and  their  trains  were 
made  up  very  largely  of  through  passcnr^ers; 
that  tiicre  were  two  competitors  for  this 
through  travel,  and  that  it  would  be  impos- 
sible to  keep  up  the  trains  in  competition 
with  these  other  railroads  if  stops  were  to 
be  mad«»  other  than  those  absolutely  neoes- 
sarv.  The  answer  also  averred  that  in  ad- 
dition  to  a  number  of  passenger  trains  of 
local  character  daily,  there  was  also  fur- 
nished the  citiKcns  of  I^tta  the  convenience 
-of  a  daily  passenger  train  each  way  for[SSO] 
through  travel  north  and  south  other  than 
trains  32  and  35,  and  it  was  averred  that 
the  order  of  the  railroad  commission  of 
South  Carolina  was  unreasonaldc  and  un- 
necessary, a  direct  burden  upon  interstate 
commerce,  and  therefore  a  violation  of  and 
in  conllict  with  §  8  of  article  1  of  the  Con- 
stitution of  the  I'nited  States,  giving  Con- 
gress the  power  to  regulate  commerce. 

On  the  coming  in  of  this  answer  an  or- 
der was  made  referring  all  issues  involved  to 
a  referee  to  take  testimony  thereon  and  re- 
port back  as  soon  as  convenient.  Pursuant 
to  such  order  evidence  was  taken  before  a 
ri»foree  and  report  made  thereon  to  the  su- 
preme court,  which  decided  that  suflUcient  ac- 
commodations were  not  furnished  to  the  citi- 
zens of  I^tta  and  along  the  I^tta  Branch 
Railroad  by  the  plaintifT  in  error  at  its  sta- 
tion in  Latta;  and  the  court  thereupon 
made  an  order  that  the  passenger  trains  38 
and  lio  should  stop  when  flagged  at  the  Lat- 
ta station,  for  the  pivrpose  of  receiving  and 


Note. — As  to  what  questions  the  Feder- 
al Supreme  Court  will  consider  in  review- 
ing the  judgments  of  state  courts — see 
note  to  State  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.   671. 

On  state  regulation  of  interstate  or  for 
eign  commerce — sec  notes  to  Norfolk  &,  W. 
R.  Co.  T.  Com.  13  L.RJI.  107;  M'Canna  ft 
5S  Ii.  ed. 


F.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C. 
C.  A.  13;  and  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 29  L.  ed.  U.  S.  158. 
'  On  tne  duty  of  a  carrier  to  stop  trains 
at  passtmger  stations — see  note  to  Atchi- 
son, T.  k  S.  F.  R.  Co.  T.  Cameron,  14  C.  C 
A.  3G2. 
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delivering  passengers  at  that  station,  "with 
the  alternative  right  on  your  part  to  pro- 
Tide  facilities  substantially  the  same  as 
those  which  would  be  afTorded  the  citizens 
of  Latta  by  stopping  trains  Nos.  32  and  35 
on  flag." 

The  testimony  ui)on  which  this  order  was 
made  is  in  the  record  and  is  substantially 
uncontradicted.  It  appoars  from  that  testi- 
mony that  T^tta  is  a  small  station  in  the 
state  of  South  Carolina,  near  the  northern 
boundary  of  the  state,  and  on  the  rood  of  the 
plaintiff  in  error,  having  a  population,  ac- 
cording to  the  last  United  States  census,  of 
453.  Clio  is  another  small  settlement  in 
the  same  state,  about  20  miles  northwest 
of  Latta,  on  what  is  termed  the  Latta 
Branch  Railroad,  having  a  population  of 
508,  by  the  same  census.  Dunbar  is  a  sta- 
tion between  Latta  and  Clio,  with  a  popula- 
tion, according  to  the  same  census,  of  115. 
The  country  back  of  these  stations  is  said 
to  be  a  somewhat  thickly-settled  agricultur- 
al country.  It  is  also  said  by  witnesses  for 
Latta  that  these  places  have  increased  some- 
what in  population  since  the  last  census. 
In  addition  to  several  local  trains  passing 
[SSI] through  Latta  *for  stations  along  this  road, 
or  to  and  from  Clio,  there  was  one  daily 
through  train  each  way  (Nos.  39  and  40), 
stopping  at  this  station,  and  which  carried 
passengers  through  to  New  York  or  Florida 
and  intermediate  stations,  and  they  were 
equipped  with  first  and  second-class  cars, 
through  Pullman  sleepers,  mail,  express,  and 
baggage  cars.  The  only  objection  to  them 
was  their  want  of  speed;  that  they  stopped 
so  frequently  they  did  not  arrive  at  their 
destination  as  swiftly  as  trains  32  and  35. 
In  addition  trains  32  and  35  could  be  board- 
ed at  Florence,  a  station  on  the  same  road, 
distant  about  15  or  20  miles  south  from 
Latta,  or  at  Dillon,  a  station  about  7  miles 
from  Latta.  The  objection  made  by  the  peo- 
ple of  Latta  to  this  mode  of  getting  these 
trains  was,  that  if  they  were  going  north 
they  rode  south  from  Latta  to  Florence,  and 
then  boarded  the  train  and  went  directly 
back  over  the  same  road  from  Florence  to 
Latta,  which  they  would  not  have  to  do  if 
the  train  stopped  at  Latta.  It  also  involved 
an  additional  cost  of  $1.42  above  the  price 
of  a  ticket  from  Latta  to  New  York.  If 
they  preferred  to  take  the  train  northbound 
at  Dillon  instead  of  Florence,  then  they  had 
to  drive  from  Latta  to  Dillon  over  what  was 
described  by  a  witness  to  be  in  winter  ''one 
of  the  worst  roads  that  ever  was  made  a 
road."  It  was  also  averred  that,  by  stopping 
the  southbound  train  (No.  35)  at  Latta,  it 
could  be  there  taken  at  3  o'clock  in  the 
morning  instead  of  going  to  Florence  the 
night  before  and  taking  the  train  there  at 
4  o'clock  ▲•  M.  the  next  day,  and  a  close 


connection  could  also  be  made  at  Florence 
with  Columbia  (on  a  branch  road)  by  tak- 
ing train  35  at  Latta  at  3  A.  M.,  so  that  a 
citizen  could  go  to  Columbia  and  return  to 
Latta  the  same  day,  thus  saving  a  hotel  bill, 
which  now  had  to  be  paid,  as  connections 
were  so  made  that  the  journey  could  not 
be  accomplished  in  one  day.  The  people  at 
Clio  and  the  other  stations  on  the  Latta 
Branch  Railroad  were  accommodated  so  that 
they  could  ride  to  Latta  in  time  to  have  sub- 
stantially the  same  conveniences  in  getting 
away  from  that  station  that  the  people  liv- 
ing there  had.  The  distance  from  Jersey 
City  to  Tampa  is  about  1,200  miles,  and  the 
trains  *32  and  35  are  among  the  fastest  and[SSS] 
longest  continuous  trains  in  the  whole  coun- 
try, exceeding  the  distance  from  New  York 
to  Chicago.  These  trains  rank  with  the  very 
best  trains  run  anywhere.  They  are  placed 
on  the  road  for  the  convenience  of  through 
travel,  and  could  not  be  profitably  run  if 
they  were  slower  trains. 

2^fes8rs.  P.  A.  WIUooz  and  Frederic  D* 
McKcnncy  argued  the  cause,  and,  with 
Messrs.  Alexander  Hamilton,  George  B. 
Elliott,  F.  L.  Willcox,  and  Henry  E.  Davis, 
filed  a  brief  for  plaintiff  in  error: 

The  interference  in  other  than  police 
matters  by  a  state  with  fast  mail  and 
passenger  trains  engaged  wholly  in  inter- 
state commerce  is  invalid. 

Henderson  v.  New  York  (Henderson  ▼. 
VVickham)  92  U.  S.  259,  23  L.  ed.  543; 
Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95  U. 
S.  485,  24  L.  ed.  527 ;  Leisy  v.  Hardin,  136 
U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct  Rep.  681. 

A  state  cannot  require  trains  engaged 
wholly  in  interstate  commerce  and  carriage 
of  mails  to  make  stops  in  order  to  accom- 
modate local  needs,  but  the  extent  of  state 
authority  is  to  provide  for  local  conditions 
by  requiring  local  trains   to  be  run. 

Illinois  C.  R.  Co.  v.  Illinois,  163  U.  S. 
142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096; 
Gladson  v.  MinnesoU,  166  U.  S.  427,  41  L. 
ed.  1064,  17  Sup.  Ct.  Rep.  627;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43 
L.  ed.  702,  19  Sup.  Ct.  Rep.  465;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177 
U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep. 
722;  Mississippi  R.  Commission  v.  Illi- 
nois C.  R.  Co.  203  U.  S.  335,  51  L.  ed.  209, 
27  Sup.  Ct.  Rep.  90. 

As  a  general  proposition,  the  police  pow- 
er resides  exclusively  in  the  states,  ahd  the 
control  of  interstate  commerce  exclusively 
in  the  national  government;  and  in  their 
operation  each  must  keep  within  its  own 
sphere. 

Brown  v.  Maryland,  12  Wheat.  419.  448, 
6  L.    ed.  678,  689;  Hannibal  ft  St.  J.  R. 
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Co.  T.  Husen,   supra;   Brown  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep. 
1091;  United  SUtes  t.  £.  C.  Knight  Co. 
156  U.  S.  1,  11,  39  L.  ed.  325,  329,  15  Sup. 
Ct  Rep.  249;  Gibbons  v.  Ogden,  9  Wheat. 
1,   6  L.  ed.  23;    Sinnot  v.  Davenport,  22 
How.  227,  16  L.  ed.  243;  Crandall  v.  Ne- 
vada,  6  Wall.   35,    18   L.   ed.   745;    State 
Freight  Tax  Case,  15  Wall.  232,  21  L.  ed. 
146;  Welton  t.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347;  Henderson  v.  New  York,  supra; 
Hall  T.  DeCuir,  95  U.  S.   485,  24  L.   ed. 
547;   Pensacola  Teleg.  Co.  v.   Western   U. 
Te]<^.  Co.  96  U.  S.  1,  24  L.  ed.  708;  Mo- 
bile County  v.  Kimball,  102  U.  S.  691,  26 
L.  ed.  238;  Western  U.  Teleg.  Co.  v.  Tex- 
as,  105  U.  S.  460,  26  L.  ed.   1067;   Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  29  L.  ed.  158,  1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826;  Wabash,  St  L.  &  P. 
R.  Co.  T.  lUinois,  118  U.  8.  557,  30  L.  ed. 
244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep. 
4;   Robbins  v.  Taxing  District,   120  U.   S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  592;  Western  U.  Teleg.  Co. 
T.  Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
1  Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep. 
1126;  Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  tJ.  S.  465,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062;  Rat- 
terman  ▼.  Western  U.  Teleg.  Co.    127   U. 
8.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct  Rep.   1127;   Leloup  v.  Mo- 
bile, 127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.    Rep.    134,    8    Sup.    Ct    Rep.    1380; 
Asher  y.  Texas,  128  U.  S.  120,  32  L.  ed. 
368,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct 
ttep.    1;   Leisy  v.  Hardin,   135   U.   S.   100, 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.   Ct.   Rep.  681;   Minnesota  v.   Barber, 
X36  U.  S.  313,  34  L.  ed.  455,  3  Inters.  Com. 
JEUp.  185,  10  Sup.  Ct  Rep.  862;  Brimmer 
^V.   Rebman,   138   U.  S.   78,  34   L.  ed.  862, 
9  Inters.  Com.  Rep.  485,  11  Sup.  Ct.  Rep. 
S13;  Harman  v.  Chicago,  147  U.  S.  306,  37 
X.  ed.  216,  13  Sup.  Ct  Rep.  306;  Scott  v. 
:Donald,   165  U.   S.   58,  41   L.  ed.   632,   17 
9up.  Ct.  Rep.  265;  Rhodes  v.  Iowa,  170  U. 
S.  412  42  L.  ed.  1088,  18  Sup.  Ct  Rep.  664; 
Tance  v.  W.  A.  Vandercook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,  18  Sup.  Ct  Rep.  674; 
SchoUenberger  v.  Pennsylvania,   171  U.   S. 
1,  43   Lu   ed.   49,   18   Sup.   Ct   Rep.    757; 
American  Exp.  Co.  v.  Iowa,  196  U.  S.  133, 
49  L.  ed.  417,  25  Sup.  Ct.  Rep.  182. 

The  subjects  of  interstate  commerce  fall 
into  two  classes;  namely,  those  in  which 
the  states  may  act  in  the  absence  of  legis- 
lation by  Congress,  and  those  in  which  the 
iction  of  Congress  is  exclusive,  and  the 
states  cannot  interfere  at  all. 

Cooley  V.  Port  Wardens,  12  How.  300. 
319,  13  L.  ed.  996,  1005;  Leisy  v.  Hardin, 
supra;  Covington  &  C.  Bridge  Co.  v.  Ken- 
5S  h.  ed. 


tucky,  154  U.  S.  204,  38  L.  ed.  962,  4 
inters.  Com.  Rep.  640,  14  Sup.  Ct  Rep. 
1087. 

Tliere  is  a  class  of  regulations  that  coise 
within  the  exclusive  jurisdiction  of  a 
state;  namely,  those  concerning  the  strict- 
ly internal  commerce  of  the  state,  and  but 
remotely  bearing  upon  interstate  com- 
merce. 

Plunilcy  V.  Massachusetts,  155  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590,  15 
Sup.  Ct.  Rep.  154;  Smith  v.  Alabama,  124 
U.  S.  465,  31  L.  ed.  508,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  564;  Nashville 
C.  k  St.  L.  R.  Co.  v.  Alabama,  128  U.  S. 
06,  32  L.  ed.  352,  2  Inters.  Com.  Rep.  238^ 
9  Sup.  Ct.  Rep.  28;  Chicago  k  N.  W.  R.  Co. 
V.  Fuller,  17  Wall.  560,  21  L.  ed.  710; 
Louisville  k  N.  R.  Co.  v.  Kentucky,  161  U. 
S.  677,  40  L.  ed.  849,  16  Sup.  Ct  Rep.  714; 
Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
G50,  40  L.  ed.  1105,  10  Sup.  Ct  Rep.  934; 
Honnington  v.  Georgia,  163  U.  S.  299,  41 
L.  ed.  1G6,  16  Sup.  Ct  Rep.  1086;  New 
York,  N.  H.  k  II.  R.  Co.  v.  New  York,  165 
U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct  Rep. 
418;  Richmond  &  A.  R.  Co.  v.  R.  A.  Pat- 
terson Tobacco  Co.  109  U.  S.  311,  42  L.  ed. 
760,  18  Sup.  Ct  Rep.  335. 

When  the  subject  of  regulation  is  not 
local  in  its  nature  or  sphere  of  operation, 
but  national  in  character,  and  requires  uni- 
formity of  regulation,  tlic  power  of  Con- 
gress is  exclusive. 

Leisy  v.  Hardin  and  Robbins  ▼.  Taxing 
District,  supra. 

Interstate  transportation  of  passengers  is 
a  subject  over  which  Congress  has  exclusive 
jurisdiction. 

Tiernan  v.  Rinker,  102  U.  S.  123,  26  L. 
ed.  103;  Gloucester  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct  Rep.  826;  Leisy 
V.  Hardin,  supra;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
State  Freight  Tax  Case,  15  Wall.  232,  21 
L.  ed.  146;  Welton  v.  Missouri,  91  U.  8, 
275,  23  L.  ed.  347 ;  Hannibal  k  St  J.  R.  Co. 
V.  Husen,  95  U.  S.  465,  24  L.  ed.  527;  Mo- 
bile County  V.  Kimball,  102  U.  S.  601,  26  L. 
ed.  238;  Webber  v.  Virginia,  103  U.  S.  344, 
26  L.  ed.  565. 

If  the  jurisdiction  of  Congress  is  exclu- 
sive, it  would  seem  that  in  no  case  could 
state  action  be  taken. 

Welton  V.  Missouri,  supra;  Brown  r. 
Houston,  114  U.  S.  622,  29  L.  ed.  257,  6 
Sup.  Ct  Rep.  1091;  Gilman  v.  Philadelphia, 
3  Wall.  713,  18  L.  ed.  96;  Crandall  v.  Ne- 
vada, 6  Wall.  35,  18  L.  ed.  745;  SUtt 
Freight  Tax  Case;  Hannibal  k  St.  J.  R. 
Co.  V.  Husen;  Tiernan  v.  Rinker;  Mobile 
County  v.   Kimball;   Webber   v.   Virginia; 
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and  GMoueester  Ferry  Co.  v.  Pennsylvania,  referred  to.     See  also  Atlantic  Coast  Line 

— supra;    Walling  v.  Michigan,   118  U.   S.  H.  Co.  v.  North  Carolina  Corp.  Commission, 

446,  29  L.  ed.   691,  6  Sup.  Ct.  Rep.  464;  200  U.  S.  1,  61  L.  ed.  933,  27  Sup.  Ct.  Rep. 

Pickard  v.  Pullman  Southern  Car  Co.  117  T.  585. 

S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635;        That  any  exercise  of  state  authority,  in 

Wabash,  St.  L.  &  P.  R.  Co.  v.  lllinoi$>,  su-  whatever   form   manifested,    which   directly 

pra;  Robbins  v.  Taxing  District,  120  U.  S.  regulates  interstate  commerce,  is  repugnant 

489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  to  the  commerce  clause  of  the  Constitution, 

7   Sup.  Ct.  Rep.  692;   Bowman  v.  Cliicago  >»  obvious.     It  hence  arises  that  any  com- 

&  N.  W.  R.  Co.  125  U.  S.  465,  31  L.  cd.  70J,  mand  of  a  state,  whether  made  directly  or 

1   Inters.  Com.  Rep.  823,  8   Sup.  Ct.   Rep.  through  the   instrumentality  of  a   railroad 

689,  1062;  Leisy  v.  Hardin,  supra;  Coving  commission,  which  orders,  or  the  necessary 

ton  &  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  effect  of  which  is  to  order,  the  stop])ing  of 

204,  38  L.  ed.  962,  4  Inters.  Com.  Rep.  649.  an  interstate  train  at  a  named  station  or 

14  Sup.  Ct.  Rep.  1087;  United  States  v.  K.  stations,  if  it  directly  regulates  interstate 

C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  commerce,  is  void. 
16  Sup.  Ct.  Rep.  249.  It  has  been  decided,  however,  that  some 

The  power  of  stoppage  affects  the  entire  orders  which  may  cause  the  stop])agc  of  in- 

journey,  and  hence  is  not  within  state  juris-  terstate  trains  made  by  state  authority  may 

diction.  be  valid  if  they  do  not  directly  regulate  such 

Hall  ▼.  De  Cuir,  96  U.  S.  485,  24  L.  ed.  commerce.     Lake  Shore  &  M.  S.  R.  Co.  v. 

647;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 

supra.  Ct.    Rep.   465.     When,   therefore,   an  order 

The  facilities  afforded  at  Latta  were  all  made  under  state  authority  to  stop  an  inter- 
that  the  travel  from  that  community  would  state  train  is  assailed  because  of  its  repug- 
warrant.  nancy   to   the   interstate    commerce   clause, 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hlinois,  the  question  whether  sucli  order  is  void  as 

177  U.  S.  614,  44  L.  ed.  868,  20  Sup.  Ct.  a  direct  regulation  of  such  commerce  may 

Rep.  722.  be  tested  by  considering  the  nature  of  the 

Is  it  only  after  all  local  conditions  have  order,  the  character  of  tlie  interstate  com- 

been  met  that  railroads  doing  an  interstate  merce   train   to   which    it   applies,   and   its 

commerce  business  have  the  right  to  adopt  necessary  and  direct  etroct  upon  the  oi)ora- 

special   provisions  for  through  traffic?  tion  of  such  train.    But  the  elTect  of  the  or- 

Ibid. ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  der  as  a  direct  regulation  of  interstate  com- 

173  U.  S.  286,  43  L.  ed.  702,  19  Sup.  Ct.  merce  may  also  be  testod  by  considt^ring  the 

Rep.  466.  adequacy  of  the  local  facilities  exi.sting  at 

Mr.  M.  C.  Woods  argued  the  cause,  and,  *^^®  »^^*^"  ^^  stations  at  which  the  inter- 

with  Mr.  J.  Fraser  Lyon,  filed  a  brief  for  ****^  commerce  train  has  been  coinman»lcd 

defendants  in  error:  *®  *^®P-    '^^^^^  inherently  eonsidere.l,  whcth- 

The  primary  duty  of  even  an  interstate  l'^^^^^  ^  adequate  local  facilities  is  not  a 

railroad  is  to  ito  local  territory,  and  the  ^^^^^J  ^"7^'^"'  ^^\  »"  '^^^  ^f,^^}"'  !^^'?^- 

wjcondary  duty  is  to  interstate  traflic.  ""^^  ;?^«"^'  *;J^"^^?  ^^*'  ^''  l*^^!,"  '»: 

Illinoi;  C.  R.  Co.  V.  Illinois,  163  U.  S.  ^[^I^'^d  'n  the  determination  of  the  Federal 
142.  41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096;      q^f^t'^"  o^  ^^^T^J^  the  order  cunceming[Sa5 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois,  *"  'f  ^rsta  e  train  does  or  does  not  directly 

177  U.  S.  614,  44  L.  ed.  868,  20  Sup.  Ct.  ji^^'"^^*^  interstate  commerce,  that  question 

Rep.  722;   Illinois  C.  R.  Co.  v.  Missi^ippi  ^°^"""^  P^'P^tt' 2^"  '"^•''  ^  '^"'''*' 

R.  Commission,  70  C.  C.  A.  617,   138  Fed.  ''t^i;"';    f  ^  F'  ^i  «"P"^-. ,         ^  ,,       . 
327,  Affirmed  in  203  U.  S.  335,  51  L.  ed.      .,^'^^,7.^  '^''^'7  to  consider  whether,  in 

209    27  Sup.  a.  Rep.  90;  Lake  Shore  &  M.  ^  ^  ^j  ^^'  f  ^^*^^^^  of  the    rams  to  which 

S.  R.  Co.  V   Ohio,  173  U.  S.  285,  43  L.  ed.  "^^."^l^^l  ^^^Jj^^^l'  ^^»^*f '.  '^/^'^  "°^  ^Z 

•rna    lo  a.._   ot    T»«„   ARK  ***"  *"**  "'•  o™er  complained  of  was  a  di- 

702,  19  Sup.  Ct.  Rep.  465.  ^  regulation  of  interstate  cmmerce.  and 

rss4l    -Mr.  Justice  Peckham.  after  making  the  J"f  "f  "'*  !f  ^f-^''^  "'f  ''?'"  '*"'"*?  V* 

t**'J  .  .    .  X    J  1-        J   i.1.         .   •  the  station  at  which  the  trams  were  ordered 

foreeome  statement,  delivered  the  opinion  .       .^^    ^_.^  *u:^i    au  i       i  . 

#  ih  t-  '^  to  stop,  we  think  the  railroad  company  in 

of  the  cour  :  ,    .   .      .   .  this  case  has  furnished  such  reasonable  ac- 

The  questions  of  the  validity  of  state  stat-  ,  ^.        ^     ^,  t      .  ^    ..  . 

',       J  t    ».  i.         -I       J  commodations  to  the  people  at  Latta  as  it 

utes  and  orders  of  state  railroad  commis-  i   ^i  ^  «i,  x^^uw*  »a  *!, 

Bions,  directing  the  stoppage  of  through  in-  ^*"  ^  ^^'""^y  *"^  properly  called  upon   to 

tersUte  trains,  have  frequently,  within  late  S'^*«'  ^^^  **^«  order  to  stoi)  these  trains  is, 

years,  been  before  this  court.    The  last  case  therefore,  not  a  valid  one. 

is  that  of  Mississippi  R.  Commission  v.  Illi         The  term  "adequate  or  reasonable  facili- 

nois  C.  R.  Co.  203  U.  S.  335,  61  L.  ed.  209,  27  t^^s"  is  not  in  iU  nature  capable  of  exact 

Sup.  Ct.  Rep.  90,  where  the  prior  cases  are  definition.    It  is  a  relative  expression,  and 
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has  to  be  considered  as  calling  for  such 
facilities  as  might  be  fairly  demanded,  re- 
gard being  had,  among  other  things,  to  the 
size  of  the  place,  the  extent  of  the  demand 
for  transportation,  the  cost  of  furnishing  the 
additional  accommodations  asked  for,  and  to 
all  other  facts  which  would  have  a  bearing 
upon  the  question  of  convenience  and  cost. 
In  this  case  the  ompany  furnishes  eleven 
different  trains  a  day  by  which  the  people  of 
Latta  can  leave  that  place,  and  among  them 
are  the  daily  through  trains  39  and  40,  for 
the  South  and  North,  respectively.    That  the 
inhabitants  of  a  place  demand  greater  facil- 
ities than  they  have  is  not  at  all  conclusive 
as  to  the  reasonableness  of  their  demand  for 
something  more.    Fault  is  found  here  with 
the  character  of  some  of  tlic  local  trains,  in 
that  the  appointments  thereof  are  not  up  to 
a  sufliciently  high  standard.    It  is  true  that, 
included  in  these  eleven  trains,  were  some 
which   were  a  combination  of   freight  and 
passenger,  and  others   which   only   ran  be- 
tween Latta  and  Clio,  and  those  are  described 
u  dirty   and   without   proper   closets   and 
drinking  tanks.    These  deficiencies  are  reme- 
diable by  other  means  than  the  stoppage  of 
the  two  trains  in  question.  It  is  to  be  remem- 
bered that  these  two  places,  Latta  and  Clio, 
***]had  together  a  population,  by  the  •last  con- 
fus,   of   about  a  thousand.     Two  ordinary 
niodern  trains  of  the  usual  paHseiij^er  coach- 
es  would   comfortably   transport   the   total 
population  of  these  places.    The  number  of 
People  who  are  inconvenienced  by  the  non- 
^iop])age  of  these  trains  is,  of  course,  com- 
iMtratively  quite  small.     One  witness,  who 
in  the  hotel  and  general  merchandise 
lusiness  at  Latta,  said  that  he  sent  a  man 
ir  two  every  week  to  meet  the  fast  train  at 
illon,  because  they  could  not  take  it  at 
itta.     Other  witnesses  said  that  the  de- 
^tnand   for  those  particular  trains,  32  and 
35,  was  quite   frequent,  as  many  as   four 
^teople  a  week,  while  others  said  that  the  in- 
-^convenience  of  the  through  trains,  39  and 
^0,  was  on  account  of  their  not  being  fast 
drains,  and  hence  were  not  so  pleasant  as 
the  others,  32  and  35,  and  did  not  get  them 
in  to  their  destination  as  early  as  the  lat- 
ter trains  did.    The  demand  at  Latta  by  peo- 
ple desiring  to  go  to  the  termination  of  the 
road,  either  at  New  York  or  Tampa,  would 
naturally  be  small.    Some  of  the  plaintiff's 
witnesses  said  that  the  demand   for  trans- 
portation at  Latta  was  large,  or  quite  large, 
and  the  inconvenience  great ;  but  a  further  ex- 
amination of  these  witnesses  showed  that  in 
specific  details  there  was  much  lacking,  and 
instances  of  inconvenience  were  really  3ome- 
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what  limited.  But  assuming  that  the  num- 
lier  actually  inconvenienced  by  the  want  of 
fast  trains  was  "quite  large,**  as  said  by 
some  witnesses,  it  is  perfectly  evident  the 
number  would  be  small  compared  with  the 
inconvenience  of  the  much  larger  number  of 
through  passengers  resulting  from  the  stop- 
page of  these  trains  at  Latta  and  other  sim- 
ilar stations  in  the  state. 

To  stop  these  trains  at  Latta,  and  other 
stations  like  it,  which  could  bring  equally 
strong  reasons  for  the  stoppage  of  the  trains 
at  their  stations,  would  wholly  change  the 
character  of  the  trains,  rendering  them  no 
better  in  regard  to  speed  than  the  other 
trains,  39  and  40,  and  would  result  in  the 
inability  of  what  had  been  fast  trains  to 
make  their  schedule  time,  and  a  consequent 
loss  of  patronage,  also  the  loss  of  compensa- 
tion for  carrying  the  mails,  which  would 
be  withdrawn  from  them,  and  the  end  would 
be  the  withdrawal  of  the  trains,  because  of 
*their  inability  to  pay  expenses.  All  these[S37] 
are  matters  entitled  to  consideration  when 
the  question  of  convenience  and  adequate 
facilities  arises.  Tliere  is  no  contradiction 
in  the  testimony  that  the  company  desires, 
so  far  as  is  fairly  possible,  to  pay  as  much 
attention  to  the  local  demands  as  to  the 
"through"  claims. 

Of  course,  it  is  not  reasonable  to  suppose 
that  the  same  facilities  can  be  given  to 
places  of  very  small  population  that  are 
supplied  to  their  neighbors  who  live  in  much 
larger  communities,  and  the  defendants  in 
error,  it  may  be  conceded,  make  no  such  de- 
mand. No  one  would  assert  that  one  daily 
train  cacli  way  l)etween  New  York  and  Phil- 
adelphia would  furnish  adequate  facilities 
for  the  transportation  of  passengers.  Twen- 
ty times  that  number  of  trains  would  be 
necessary,  and  yet  one  through  train  a  day, 
each  way,  through  so  small  a  place  as  Latta 
to  New  Vork  or  Tampa  would,  in  all  proba- 
bility, easily  tnins])ort  all  the  passengers 
desiring  transj^ortation  between  these  places. 
XevertheloMs,  the  fair  needs  of  the  locality 
for  transportation,  to  other  local  points  must 
he  considered  and  provided  for.  This,  as  we 
tliink,  has  been  done. 

Taking  all  the  circumstances  into  consid- 
eration, as  shown  by  uncontradicted  evi- 
dence, we  are  of  opinion  that  the  judgment 
of  the  Sii])rcme  Court,  directing  a  manda- 
mus, was  erroneous,  and  it  is  therefore  re- 
versed, and  the  case  remanded  to  the  Su- 
preme Court  of  South  Carolina  for  further 
proceedings  therein  not  inconsistent  with 
tliiti  opinion. 

Revcr."*ed. 
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[888]»HEATB  k  MILLIGAN  MANUFACTUR- 

ING  COMPANY,  The    Sherwin-WilliamB 
Company,  et  al.,  Appts., 

V. 

J.  H.  WORST,  Director  of  the  North  Da- 
kota Government  Agricultural  Experi- 
ment Station. 

(See  8.  C.  Reporter's  ed.  338-359.) 

Gonstitntlonal  law  —  equal  protection 
of  the  laws. 

1.  The  equal  protection  of  the  laws  is 
not  denied  to  manufacturers  and  sellers 
of  mixed  paints  containing  other  ingredi- 
ents than  pure  linseed  oil,  pure  carbonate 
of  lead,  oxid  of  zinc,  turpentine,  Jap^n  dry- 
er, and  pure  colors,  by  a  state  statute  which 
makes  the  manufacture  and  sale  of  such 
paints  a  misdemeanor  unless  the  label  shows 
the  constituent  ingredients  and  the  quan- 
tity or  amount  of  each,  because  the  manu- 
facture and  sale  of  mixed  paints  contain- 
ing only  the  ingredients  specified  in  the 
statute,  and,  possibly,  of  all  paste  paints, 
are  free  from  such  consequence  or  condi- 
tion. 

Ck>n8tltntional  law^dae  process  of 
law. 

2.  Manufacturers  and  sellers  of  mixed 
paints  containing  other  ingredients  than 
pure  linseed  oil,  pure  carbonate  of  lead, 
oxid  of  zinc,  turpentine,  Japan  dryer,  and 
pure  colors,  are  not  deprived  of  their  lib- 
erty without  due  process  of  law  by  a  state 
statute  which  makes  such  manufacture  and 
sale  a  misdemeanor  unless  the  label  shows 
the  constituent  ingredients  and  quantity  or 
amount  of  each. 

[No.  41.] 

Argued  November  7,  8,  1907.    Decided  De- 
cember 9,  1907. 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  North 
Dakota  to  review  a  decree  dismissing,  for 
want  of  equity,  a  bill  to  enjoin  the  enforce- 
ment of  a  state  statute  requiring  the  manu- 
facturers of  mixed  paints  to  label  them  so 
as  to  show  the  constituent  ingredients  and 
the  quantity  and  amount  of  each.    Affirmed. 

Statement  by  Mr.  Justice  BfcKenna: 
This  is  a  direct  appeal  from  the  circuit 
court   for   the    district    of   North    Dakota, 
sustaining  the  constitutionality  of  a  stat- 
ute of  that  state,   requiring  the  manufac* 

Note. — As  to  constitutional  equality  of 
privileges,  immunities,  and  protection  gen- 
erally— see  note  to  Louisville  Safety  Vault 
k  T.  Co.  V.  Louisville  &  N.  R.  Co.  14  L.R.A. 
679. 

For  police  regulations  as  to  branding  or 
)she}iJig  articles  of  commerce — see  note  to 
^k  parte  HAyden,  1  LJLJL(N^.)   184. 


turers  of  mixed  paints  to  label  the  ingr^ 
dients  composing  them. 
The  statute  is  as  follows: 

An  Act  to  Prevent  the  Adulteration  of 
and  Deception  in  the  Sale  of  White  Lead 
and  Mixed  Paints. 

Be  it  enacted  by  the  legislative  assembly 
of  the  state  of  North  Dakota :  1.  Every  per- 
son, firm,  or  corporation  who  manufactures 
for  sale  or  exposes  for  sale,  or  sells,  within 
this  state,  any  white  lead  paint  or  com- 
pound intended  for  use  as  such,  shall  label 
*the  same  in  clear  and  distinct  open  gothic[3St 
letters  upon  a  white  background,  and  show 
the  true  per  cent  of  each  mineral  constitu- 
ent contained  in  said  paint,  or,  if  otlier 
than  linseed  oil  is  used  in  its  preparation, 
the  names  of  such  oils  or  substitutes  shall 
be  shown,  together  with  the  percentage 
thereof,  and  every  person,  firm,  or  corpora- 
tion who  manufactures  for  sale,  or  exposes 
for  sale,  or  sells  within  this  state,  any 
mixed  paint  or  compound  intended  for  use 
as  such  which  contains  any  ingredient  other 
than  pure  linseed  oil,  pure  carbonate  of 
lead,  oxid  of  zinc,  turpentine,  Japan  dryer, 
and  pure  colors,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  there- 
of shall,  for  each  oflfense,  be  punished  by  a 
fine  of  not  less  than  twenty-five  and  not 
more  than  one  hundred  dollars  and  costs,  or 
by  imprisonment  in  the  county  jail  not 
exceeding  sixty  days;  provided,  that  any 
such  person,  firm,  or  corporation,  who  shall 
manufacture  for  sale,  or  expose  for  sale, 
or  sell  within  this  state  any  white  lead 
paint  or  mixed  paint,  containing  ingredients 
other  than  those  as  above  enumerated,  shall 
not  be  deemed  guilty  of  a  violation  of  this 
act  in  case  the  same  be  properly  labeled 
showing  the  quantity  or  amount  of  each 
and  every  ingredient  used  therein  and  not 
specified  above,  and  the  name  and  residence 
of  the  manufacturer  or  person  for  whom  it 
is  manufactured. 

It  is  made  the  duty  of  the  appellee,  in  his 
oflicial  capacity,  to  enforce  the  statute.  A 
few  days  before  the  statute  took  effect 
(January  I,  190G),  the  appellants  filed  a 
bill  to  restrain  its  enforcement,  and  prayed 
a  preliminary  as  well  as  a  permanent  in- 
junction. A  preliminary  injunction  was 
granted.  It  was  dissolved  on  final  hearing, 
and  a  decree  was  entered,  dismissing  the  bill 
for  want  of  equity. 

The  grounds  of  attack  upon  the  statute 
are  that  it  offends  against  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  in  that  it  deprives  appellants  of 
their  property  and  liberty  without  due 
proce<«9  of  law,  and  denies  them  the  equal 
protection  of  the  laws.    How  it  is  contend- 
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•d  the  statute  produces  these  effects  will 
be  pointed  out  hereafter. 

40]  *The  stress  of  the  case  is  upon  paragraph 
17  of  the  bill  and  the  special  paragraphs 
''A"  and  ''B."  To  these  paragraphs  an  an- 
swer was  filed.  The  legal  effect  of  the 
others  was  submitted  upon  demurrer.  Up- 
on the  issue  of  fact  formed  by  the  answer 
to  paragraph  17  and  the  special  paragraphs, 
testimony  was  taken,  and  upon  it  and  the 
demurrer  to  the  other  allegations,  and  the 
affidavit  of  one  Professor  Ladd,  the  case 
was  submitted. 

The  bill  is  voluminous.    It  alleges  that 
the  plaintiffs  are  manufacturers  of  mixed 
paints,   and   sell   their   respective   products 
in  North  Dakota,  and  that  each  "had  estab- 
lished an  enviable  reputation  for  its  goods;" 
that   each    sold    in    North    Dakota    mixed 
paints    containing    ingredients   other    than 
those  specified  in  the  statute,  which  is  set 
out.    It  is  alleged  that  mixed  paint  has  an 
absolutely   defined   meaning    in    the    trade, 
and  mexms  a  paint  so  thinned,  "by  admix- 
ture of  the  proper  liquid  vehicles,  as  to  re- 
duce  it  to  a  consistency   which   makes  it 
ready  for  use."    The  term  mixed  paint,  it 
is  alleged,  is  used  in  contradistinction  to  "a 
paste  paint,"  which  paint  has  also  a  well 
defined  meaning,  meaning  a  paint  ready  for 
use,  except  that  it  requires  thinning  mate- 
rial  to  give  it   the   necessary   consistency. 
White  lead,  it  is  alleged,  is  a  commercial, 
lot  a  scientific,  term,  and  is  commonly  un- 
derstood to  be  a  dry  powder  consisting  of 
eonunercial  carbonate  of  lead.    When  ground 
b  oil   to  a  paste  consistency'    it    is    com- 
monly  called  in  the   trade  white  lead  in  oil, 
eoUoquially  referred  to  frequently  as  "white 
lead.'*     In  the  statute  these  terms  are  used 
interchangeably,   and   are    intended   to    de- 
sots   white    lead   in   oil,   as   above    defined. 
That  various  compounds  containing  no  car- 
bonate of  lead  or  other  ingredients  in  ad- 
dition to  carbonate  of  lead  are  frequently 
■old  in  the  market  labeled  as  "white  lead." 
And  that  the  words  "any  white  lead  paint, 
or  compound  intended  for  use  as  such,"  in 
the  act,   "are   intended  to  denote   a   paste 
psint,   intended  as  a  substitute  for   white 
ksd,  and  labeled  or  sold  as  'white  lead'  or 
Srhite  lead  in  oil,'  but  which  does  not  con- 
tain any  carbonate  of  lead,  or  contains  oth- 
er ingredients  in  addition  thereto." 

[Ml]    'Paragraph    17    is    as    follows: 

Tour  orators  further  show  unto  your 
honors  that  the  manufacture  of  paint,  and 
more  particularly  of  mixed  paint,  involves 
many  practical  problems,  the  proper  solu- 
tion of  which  demands  the  application  of 
a  variety  of  scientific  principles,  and  is  the 
rcsalt  of  a  great  variety  of  practical  tests 
sad  experiments;  that  the  means,  methods, 
••d  processes  employed  in  said  manufac* 
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ture  have  changed  materially  in  the  eourM 
of  years  to  conform  to  the  discovery  of  new 
scientific  facts  and  the  results  of  practical 
experiments;  that  the  technology  of  paint 
manufacturing  has  made  gradual  and 
constant  progress  during  the  last  fifty 
years,  during  which  time  it  has  undergone 
an  evolutionary  process  which  is  still  far 
from  completed;  that  until  about  twenty- 
five  years  ago  carbonate  of  lead  was  the 
only  material  which  was  universally  conced- 
ed by  manufacturers  and  users  of  paint  to 
be  a  proper  pigment  to  be  used  in  paints 
requiring  or  admitting  of  the  use  of  a  white 
pigment;  that  since  said  time,  and  within 
the  last  twenty-five  years,  oxid  of  zinc 
gradually  gained  recognition  among  manu- 
facturers and  users  of  paint  as  being  equal- 
ly appropriate  for  the  purposes  for  which 
theretofore  carbonate  of  lead  had  alone  been 
recognized  as  appropriate,  and  has  come  to 
be  universally  conceded  as  possessing  im- 
portant useful  qualities  as  a  white  pigment 
not  possessed  by  carbonate  of  lead;  that 
within  the  last  fifteen  years  practical  ex- 
periments and  tests,  made  with  a  view  to 
widening  the  range  of  white  pigments  prop- 
erly usable  in  the  manufacture  of  paint, 
have  demonstrated  the  following  facts, 
which  are  now  conceded  by  the  moat  ad- 
vanced and  most  successful  paint  manufac- 
turers of  the  world,  vis?.: 

"a.  That  there  are  materials  other  than 
carbonate  of  lead  and  oxid  of  zinc  which,  in 
some  cases,  may  be  used  in  connection 
therewith  and  in  other  cases  may  be  used 
instead  thereof,  and  which,  either  without 
carbonate  of  lead  or  oxid  of  zinc,  or  in 
connection  with  one  or  both  of  these,  ac- 
cording to  circumstances,  are  as  efficient 
as,  and  in  some  respects  more  efficient 
than,  carbonate  of  lead  or  oxid  of  zinc,  or 
a  combination  of  *the  two,  for  the  purposes[S42] 
for  which  the  latter  are  used  in  paint;  that 
among  said  materials  are  (a)  sublimed 
lead  (which  is  an  artificial  product  consist- 
ing of  sulphate  of  lead  and  oxy  sulphate  of 
lead),  (b)  standard  zinc  lead  white  (which 
is  commonly  called  zinc  lead,  and  is  an  ar- 
tificial product,  made  by  the  United  States 
Smelting  Company,  and  sold  in  large  quan- 
tities, and  consists  of  a  combination  of  sul- 
phate of  lead  and  oxid  of  zinc  united  by  a 
furnace  process),  (c)  zinc  made  from  West- 
em  ores,  which  carries  in  its  natural  com- 
position varying  proportions  of  sulphate 
of  lead  and  oxid  of  zinc,  and  (d)  an  artifi- 
cial opaque  white  pigment,  consisting  es- 
sentially of  zinc  sulphid,  zinc  oxid,  and 
barium  sulphate,  which  is  known  to  the 
paint  manufacturing  trade  under  various 
trade  names,  such  as  lithopone,  ponolith, 
lithophone,  charlton  white,  becton  white, 
and  Orr's  whito. 

%^1 


842-344 


Supreme  Coubt  of  the  United  States. 


Oct. 


"b.  That  there  are  certain  white  pigments 
other  than  carbonate  of  lead  and  oxid  of 
zinc  which  constitute  proper  and  useful  in- 
gredients of  paints,  and  which,  if  so  used 
in  connection  with  carbonate  of  lead  or 
oxid  of  zinc,  or  a  combination  of  the  same, 
or  in  connection  with  one  or  more  of  said 
other  materials  described  in  the  List  pre- 
ceding paragraph  as  proper  substitutes  for 
carbonate  of  load  and  oxid  of  zinc,  furnish 
to  the  paint  wherein  used  important  use- 
ful qualities  not  possessed  by  either  car- 
bonate of  lead  or  oxid  of  zinc,  or  any  of 
said  substitutes  therefor;  that  among  said 
other  pigments  are  sulphate  of  barium, 
silica,  silicate  of  magnesia,  calcium  carbon- 
ate, hydrated  sulphate  of  lime,  and  others; 
that  the  proportionate  amount  of  the  pig- 
ments last  named  which  may  i)roperly  and 
usefully  be  made  an  ingredient  of  paint,  and 
whether  any  of  them  may  be  proixsrly 
used  as  such  ingredients,  depends  upon  a 
great  variety  of  conditions  and  circumstan- 
ces, but  all  of  said  pigments  may,  under 
proper  conditions,  serve  a  highly  useful  pur- 
pose, and  where  properly  used  do  essential- 
ly increase  the  durability  and  density  of 
the  paint." 

It  is  further  alleged  that  the  statute,  in 
condemning  infcrentially  the  use  of  the  ma- 
[343]ter{als  mentioned  in  paragraph  17  and  'its 
subparagraphs,  "as  ingredients  of  mixed 
paint,  and  branding  them  as  adulterants, 
ignores  the  fact  that  all  said  substances 
constitute  proper,  useful,  and  necessary  in- 
gredients of  paint,  is  based  upon  anti- 
quated, obsolete,  and  quite  generally  dis- 
carded prejudices  regarding  the  ingredients 
proper,  useful,  and  necessary  to  be  used  in 
paint,  and  is  therefore  unreasonable  and 
void." 

Tliat  complainants  and  most  of  the  suc- 
cessful paint  manufacturers  of  the  United 
States  have  for  many  years  maintained,  and 
continue  to  maintain,  in  connection  with 
their  factories,  chemical  laboratories,  where- 
in are  able,  accomplished  chemical  exj^erts, 
who  are  constantly  conducting  experiments 
in  the  qualities  and  properties  of  new  ingre- 
dients to  produce  the  best  results  regard- 
ing the  purposes  of  paint,  the  materials  up- 
on which  it  is  used,  and  the  various  condi- 
tions to  which  it  may  be  exposed.  And 
that  the  business  success  of  such  manufac- 
turers largely  depends  upon  the  eflTiciency  of 
said  laboratories  and  experiments,  "and  their 
readiness  an«l  ability  to  conform  their 
methods  of  manufacturing  to  the  truths  dis- 
covered by  said  investigations  and  tests." 
That  such  experiments  have  led  to  the  adop- 
tion of  improved  methods  of  manufacture 
and  the  !ise  of  a  widening  range  of  ingredi- 
ents and  a  constantly  increasing  degree  of 
efficiency  in  the  paint  produced,  and,  if  con- 
tinued, "is  sure  to  bring  about  a  still  high- 


er and  gradually  increasing  degree  of  merit 
and  efficiency  in  the  paint  of  the  future.** 

Other  allegations  of  the  bill  set  forth 
the  virtues  and  usefulness  of  varnish  as 
a  vehicle  or  thinning  material  of  mixed 
paint  in  connection  with  or  in  place 
of  one  or  other  of  the  ingredients 
of  the  statute  for  some  purposes  and 
situations,  and  that  the  statute,  by  exclud- 
ing it,  brands  it  as  an  adulterant,  and  is 
hence  void.  The  bill  also  charges  the  stat- 
ute with  inaccuracy  in  its  designation  of 
pure  carbonate  of  lead  as  one  of  the 
ingredients  of  mixed  paint  specified,  and 
alleges  that  it  cannot  be  used  for 
the  purpose  of  manufacturing  painty 
and  that  the  carbonate  of  lead  which 
is  commonly  used  and  has  been  used  from 
time  immemorial,  even  in  paints  of  the 
higher  grade,  contains  •approximately  20  to[S4 
30  per  cent  of  other  ingredients.  It  is 
hence  charged  that  the  statute,  by  specify- 
ing ''pure"  carbonate  of  lead,  and  pro- 
hibiting as  a  crime  the  use  of  commercial 
carbonate  of  lead,  "without  specifying  on  a 
label  quantity  or  amount  of  each  of  its  in- 
gredients, is  unreasonable  and  void."  The 
bill  also  attacks  with  much  detail  the  term 
"pure  colors"  in  the  enumeration  of  the  in- 
gredients by  the  statute,  alleges  that  such 
term  neither  has  a  definite  meaning  among 
the  manufacturers  of  such  coloring  mate- 
rial nor  among  manufacturers  of  paint,  nor 
is  it  capable  of  an  exact,  or  even  an  approxi- 
mately exact,  definition;  that  there  is  no 
line  of  demarcation  between  pure  and  im- 
pure colors;  that  while  some  dry  colors 
are  regarded  as  "pure"  and  others  "impure" 
by  some  manufacturers,  there  is  nothing  ap- 
proaching a  consensus  of  opinion  upon  the 
subject,  and  no  rational  classification  haa 
been  attempted;  that  the  standard  uni- 
versallr  applied  to  dry  colors  is  not  purity, 
but  efficiency;  that,  with  the  exception  of 
a  very  few  dry  colors  of  limited  use  in 
mixed  paints,  even  the  very  highest  and 
most  expensive  grades  made  or  imported 
contain  large  and  widely  varying  percent- 
ages of  elements  which  have  no  coloring 
properties.  Illustrations  are  given,  and  the 
bill  charges  "that  said  act.  in  specifying 
'pure  colors'  among  the  ingredients  of  mixed 
paint,  and  making  the  use  of  any  but  'pure 
colors'  as  such  ingredient  a  crime,  unless 
the  manufacturer  or  dealer  stigmatizes  the 
paint  by  a  label,  as  required  in  said  act,  is 
so  uncertain  and  unreasonable  as  to  be 
void." 

It  is  also  alleged  that  the  only  purposes 
for  which  paint  is  used  is  to  preserve  and 
beautify,  and  that  that  paint  is  most  ef- 
ficient which  accomplishes  those  purposes 
for  the  longest  time,  and  that  any  ingredi- 
ent which  tends  to  such  ends  is  a  proper 
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fnfredieBt;  that  there  ia  no  iwturkl  rtand' 
wd  of  tba  puritf  of  puDt,  nor  a  widely-ac- 
etpt«d  sUadkrd;  that  any  enumeration  ol 
mllownble  iufctedicnta,  short  of  an  ezbaiut- 
in  emimeratton  of  ingredienta  which  may, 
nnder  partiralar  eiroumst«nces  and  condi' 
Uona,  give  to  paint  a  useful  quality,  is  nee- 
CMarilf  unjuit  and  unreasonable,  and  even 
[lti]auch  enumeration,  'though  just  to-day,  bj 
discoveriea  niay  be  unjust  to-morrow;  that, 
to  prodnee  an  efliet^nt  paint,  not  the  Jn- 
gredienta  alone  must  be  considered,  but  the 
manner  and  the  proportion  of  every  combi- 
nation, and  the  purpiue  and  conditions  ol 
the  uae  of  the  paint;  that  it  is,  therefore, 
Impossible  to  speak  of  a  standard  of  purity 
at  applied  to  paint,  "nor  ii  it  reananable 
for  any  statute  to  attempt  to  set  up  a 
standard  of  efficiency  of  paint  by  an  enu- 
■eration  of  allowable  ingredients;  the  only 
ttat  of  the  eRIcJency  of  paint  being  itJi 
•hiljty  to  serve  the  purposes  for  which  It 
ii  intended." 

It  is  further  alleged  that  the  requirement 
of  the  statute  "It  intended  and  calculated  to 
ocate  in  the  minds  of  the  mixed  paint 
dealers  and  eonnumers  in  the  state  of  North 
DakoU  the  erroneous  belief  that  all  ingre- 
Jienls  of  mixed  paint  other  than  those  spec- 
ifed  in  said  act  are  adulterants,  used  for 
(be  purpose  of  cheapening  the  product,  and 
idd  no  quality  of  usefulness  or  cfliciency  to 
tlte  mixed  paint  wherein  they  are  used; 
ttat  said  aet,  in  requiring  mixed  paint 
nrntalnin);  any  ingredients  other  than 
those  specified  in  said  act  as  afore- 
mU,  to  be  labeled  as  aforesaid,  Is 
t  requirement  that  the  manufacturer 
of  and  dealer  in  such  paint  shall  brand 
tte  same  in  such  a  way  as  to  hold  it  up  to 
tbe  suspicion  and  prejudice  of  the  users  of 
alxed  paint,  and  thereby  make  the  sale 
thereof  tn  said  state,  if  not  impossible,  at 
kast  more  difficult  and  expensive." 

Ihat  the  excluded  ingredients  (they  are 
aumerated  in  the  bill)  wit!  have  no  tend- 
»a^  by  their  use  to  render  "mixed  paint 
by  thOAC  applying  the  same  harmful  to 
hnlth  in  any  sense  or  d^ree.'  That  while 
mcb  act  was  intended  oa  a  police  regulation 
tor  the  prevention  of  fraud,  its  provisions 
are  such  that  it  has  no  tendency  to  ac- 
egnplish  such  end;  that  the  act,  by  tail- 
isf  to  specify  the  maximum  and  minimum 
of  the  proportionate  amount  of  the  ingre- 
dient* specified,  permits  the  manufacture 
and  sale  of  mixed  paint  containing  those 
ingredients  in  such  proportions  as  to  make 
it  abaolutely  inelDcient  and  useless  and  a 
frsud  upon  the  purchaser;  that  by  holding 
np  to  the  prejudice  of  dealers  in  and  users 
•]af  other  mixed  paint  has  the  tendency.  *in  , 
nany  instances,  to  give  inferior  brands  a  J 
preference   over   superior   brand*   of   mixed  I 


paint.  And  that  such  aet  ha*  no  t«ndenej 
to  accomplish  the  prevention  of  fraud,  be- 
cause it  does  not  prevent  the  manufacture 
and  sale  "of  any  imaginable  paint  con- 
coction  in  paste  form,"  or  impure  linseed 
oil,  or  any  spurious  article,  as  "white  lead," 
or  "whits  lead  in  oil,"  or  as  "whit«  lead 
paint,"  because  a  paint  ready  for  use  may 
be  lawfully  made  of  such  concoctions  and 
substitutes;  "that  the  manufacture  and  sals 
of  paste  paint  is  a  substantial  part  of  the 
paint  manufacturing  and  selling  business  of 
the  United  States;  that  million*  of  dollar* 
worth  of  white  lead  in  oil  and  compound* 
intended  as  substitutes  th»refor  are  annu- 
ally manufactured  and  sold  in  the  United 
States;  that  tinting  colore  for  use  aa  an 
ingredient  of  paint  are  manufactured  in 
large  quantities  and  sold  in  cans,  in  paate 
form,  throughout  the  United  states;  that 
linseed  oil,  as  such,  is  an  article  of  com- 
merce throughout  the  United  State*;"  o-il 
that  the  statute,  by  failing  to  place  re- 
striction on  the  manufacture  or  sale  of  auch 
paint  and  material,  but  imposing  penaltie* 
and  restrictions  on  the  manufacturers  of 
mixed  pstnt,  unjustly  discriminates  against 
the  latter,  and,  for  the  same  reason  and 
"the  other  facts  and  cireumslances"  stated 
in  the  bill,  they  will  be  deprived  of  their 
property  without  due  process  of  law. 

It  was  also  alle-:^  that  each  of  the  eom- 
plainants  manufactures  "scores  of  different 
Ivinds  and  shades  of  mixed  paints,  differing 
from  each  other  in  chemical  composition; 
that  even  the  same  kind  and  shade  of  mixed 
paint  manufactured  by  any  one  of  your 
orators  has  no  fixed  chemical  composition. 
but  varies  in  such  composition  from  tini* 
to  time  and  practically  with  each  lot  man- 
ufactured, by  reason  of  the  wide  variations 
in  the  chemical  composition  of  the  constitu- 
ent ingredients,  mora  especially  the  ehemie- 
tl  composition  of  the  dry  colors  used;  that 
In  order  to  properly  label  the  cans  of  mixed 
laint  manufactured  by  your  orators,  and 
4o1d  in  North  Dakota,  showing  'the  quantity 
IT  amount  of  each  and  every  ingredient  used 
Iberein,  and  not  specified'  in  said  act.  each 
if  your  orators  'would  have  to  have  a[347] 
chemical  analysis  made  of  each  lot  of  mixed 
|iaint  before  putting  the  aame  up  in  cons 
3t  other  containers,"  It  is  alleged  that  this 
would  add  materially  to  the  cost  of  manu- 
facture of  mixed  paints,  cast  a  burden  upon 
them  from  which  the  manufacturers  nf  oUier 
fiaint*  are  free,  and  would  deprive  them  of 
their  property  without  due  process  of  law. 

It  is  further  allied  that  there  are  deal- 
fn  in  North  Dakota  who  have  on  hand  a 
3tock  of  mixed  paint  subject  to  the  act,  and 
who  will  be  subject  to  criminal  prosecution 
unless  the  cans  containing  the  same  be 
npened  aad  analysed  and  labeled,  whick 
St* 
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opening  would  make  the  paint  unsalablt; 
that  dealers,  who,  in  the  future,  shall  pur- 
chase from  any  of  the  complainants,  and  the 
distributing  agents  and  salesmen  of  com- 
plainants, will  be  subject  to  criminal  prose- 
cution; and  thereby  a  multiplicity  of 
criminal  prosecutions  will  ensue,  and  suits 
to  enforce  payments  for  paints  sold  or  to 
be  sold.  And  if  the  complainants  should 
label  the  mixed  paints  manufactured  by 
them  aa  required  by  the  act  they  would 
not  only  be  subject  to  the  expense  thereof, 
bot  that  their  products  will  be  held  up  to 
suspicion  and  prejudice  of  the  dealers  in 
and  users  of  the  same,  which  will  make  it 
either  impossible  or  more  diflicult  and  ex- 
pensive to  sell  their  products  in  said  state, 
all  of  which  will  produce  incalculable  and 
irreparable  injury  to  complainants;  that 
the  dealers  in  paints  who  arc  now  subject 
or  may  be  subject  to  prosecution  under 
such  act  will  not  have  sufficient  interest  to 
or  cannot  successfully  raise  the  defense  of 
the  invalidity  of  the  act,  "inasmuch  as 
such  defense  involves  the  consideration  of 
the  complex  state  of  facts  hereinbefore  set 
forth." 

Foar  is  expressed  that  most  of  such  prose- 
cutions will  result  in  conviction,  and  that 
by  such  the  brands  of  mixed  paints  involved 
tisercin  will  be  branded  as  adulterated  and 
illogal  products,  and  will  thereby  be  ren- 
dered unsalable,  all  of  which  will  produce 
incalculable  and  irreparable  injury  to  com- 
plainants, and  will  constitute  the  taking 
of  their  property  without  due  process  of 
law  and  the  denial  to  them  of  the  equal 
protection  of  the  laws. 
[348]  *It  is  difficult  to  separate  the  admissions 
and  denials  of  the  answer  to  paragraph 
17.  It  admits  that  practical  problems  are 
involved  in  the  manufacture  of  paints,  par- 
ticularly of  mixed  paints,  the  solution  of 
which  is  the  result  of  a  variety  of  practical 
tests  and  experiments;  "that  the  technology 
of  paint  manufacture  has  made  gradual  and 
constant  progress  during  the  past  fifty 
years,  during  which  time  it  has  undergone 
an  evolutionary  process."  It  admits  that 
,.  formerly  carbonate  of  lead  was  the  only 
material  which  was  universally  used  as  the 
proper  pigment  in  paints  requiring  or  ad- 
mitting of  the  use  of  a  white  pigment, 
and  that  oxid  of  zinc  has  gained  recogni- 
tion as  in  many  cases  appropriate  as  a 
white  pigment,  but  denies  that  such  recog- 
nition has  come  within  the  last  twenty- 
five  years;  on  the  contrary,  asserts  it  has 
been  recognized  and  used  for  a  period  of 
thirty  years.  Admits  that  there  are  ma- 
terials other  than  carbonate  of  lead  and 
oxid  of  zinc  used  in  connection  with 
the  latter  or  instead  of  them,  but  denies 
their  equal  efficienqr;  on  the  contrary,  al- 
JtffeM  tlmt  tests  and  experiments  Iults  not 


determined  or  demonstrated  the  value  and 
usefulness  of  such  materials,  and  further 
alleges  that  their  use  and  value  have  nol 
progressed  beyond  the  experimental  stage. 
That  about  one  half  of  the  leading  manu- 
facturers entirely  reject  them,  or  reject 
them  because,  upon  teat,  they  have  proved 
to  be  unsatisfactory  and  inefficient,  and 
others,  that  time  has  not  yet  demonstrated 
their  value.  Admits  that  zinc  made  from 
Western  ores  is  valuable  and  efficient  as  a 
pigment,  provided  sulphate  of  lead,  inci- 
dental to  its  production,  does  not  exceed 
in  quality  5  per  cent  of  its  constituent  ele* 
ments,  and  alleges  that  the  percentages  of 
the  sulphate  of  lead  are  widely  difl'erent. 

The  answer  to  subparagraph  "b"  of  para- 
graph 17  admits  that  in  making  the  colored 
paints  there  mentioned  it  is  necessary  to 
employ  some  of  the  articles  mentioned  in 
connection  with  some  pigment  other  than 
carbonate  of  lead,  and  that  the  latter  would 
change  or  modify  the  exact  shades  sought 
to  be  produced.  But  it  is  alleged  on  in- 
formation and  belief  that  the  aggregate  of 
all  mixed  paints  produced,  sold,  and  con- 
sumed in  *North  Dakota,  in  the  preparation's 4 
of  which  it  is  necessary  to  exclude  car- 
bonate of  lead,  and  to  include  one  or  more 
of  the  substituted  materials  mentioned  in 
the  bill,  does  not  exceed  25  per  cent  of  the 
Aggregate  of  all  mixed  paints  which  may 
be  prepared  and  produced  by  the  use  alone 
of  carbonate  of  lead  and  oxid  of  zinc  as  pig- 
ments. Save  as  to  those  admitted,  the  an- 
swer denies  the  efficiency  of  the  materials 
mentioned,  and  avers  that  the  general  use 
of  them  is  "to  cheapen  and  adulterate  the 
paints  wherein  they  are  employed,"  and,  of 
all  substances  known,  they  arc  best  adapted 
and  lend  themselves  most  readily  and  are 
commonly  used  as  adulterants  to  cheapen 
mixed  paints.  It  is  further  averred  that 
70  to  75  per  cent  of  the  paint  used  in  the 
state  are  mixed  paints,  and  that  their  adul- 
teration has  become  and  is  a  great  eviL 
"That  no  other  substances  have  been  die- 
covered  or  known,  which,  by  their  inherent 
qualities,  lend  themselves  so  readily  to,  or 
are  so  commonly  employed  for,  such  pur- 
pose of  fraud  and  deception,  as  thoee  de- 
scribed in  said  subparagraph  'b.' " 

Mr.  Sigmnnd  Zeisler  argued  the  eaoae, 
and,  with  Mr.  Henry  L.  Stern,  filed  a  brief 
for  appellants: 

Corporations  are  persons  within  the  pro- 
visions of  the  14th  Amendment. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  FJlis,  165  U. 
S.  150,  154,  41  L.  ed.  666,  667,  17  Sup.  Ct. 
Rep.  255. 

The  classification,  though  ostensibly  be- 
tween paints,  is  in  reality  between  paint 
manufacturers. 

Connolly   v.   Union   Sewer   Pipe   Co.    184 
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U.  S.  540,  46  L.  ed.  670,  22  Sup.  Ct.  Rep. 
4ni. 

The  exercise  of  the  police  power  must  be 
reasonable.  The  quefttion  of  the  reasonable- 
ness of  a  state  statute  ostensibly  passed  in 
Dip  exercise  of  the  police  power  is  a  judicial 
question. 

Mugler  V.  Kansas,  123  U.  S.  623,  661,  31 
L.  rd.  205,  210,  8  Sup.  Ct.  Rep.  273;  Lake 
Shore  ft  M.  &  R.  Co.  v.  Ohio,  173  U.  S. 
285,  301,  48  L.  ed.  702,  708.  19  Sup.  Ct. 
Rep.  466;  Wisconsin,  M.  ft  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  301,  45  L.  ed.  194, 
201,  21  Sup.  Ct  Rep.  115;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  235,  237,  239,  40 
L.  ed.  169,  174-176,  25  Sup.  Ct.  Rep.  18; 
lAwton  V.  Steele,  152  U.  8.  133,  137,  38 
L.  ed.  385,  388,  14  Sup.  Ct  Rep.  499;  Hold- 
en  V.  Hardy,  169  U.  S.  366,  395,  42  L.  ed. 
780,  792,  18  Sup.  Ct.  Rep.  383;  Gulf,  C.  ft 
8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  155,  41 
L.  ed.  666,  668,  17  Sup.  Ct.  Rep.  255;  Loch- 
ner  v.  New  York,  198  U.  S.  45,  49  L.  ed. 
937,  25  Sup.  Ct  Rep.  539 ;  Chicago,  B.  ft  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  592,  593,  60 
L.  ed.  596,  609,  610,  26  Sup.  Ct.  Rep.  341; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Smith,  173  U. 
&  684,  43  L.  ed.  858,  19  Sup.  Ct  Rep.  505 ; 
Long  ▼.  State,  74  Md.  565,  12  L.R.A.  425, 
28  Am.  St  Rep.  268,  22  Atl.  4. 

While  every  intendment  is  to  be  made 
in  favor  of  the  lawfulness  of  the  exercise  of 
tiiis  power,  the  courts  will  not  imagine  the 
existence  of  some  undisclosed  and  unknown 
T«ason  for  its  exercise.  The  simple  decision 
oi  the  le;;islature  cannot  be  held  to  con- 
stitute such  reason. 

Lake  Shore  ft  M.  S.  R.  Co.  v.  Smith,  173 

CJ.  S.  684,  699,  43  L.  ed.  858,  864,  19  Sup. 

C^t.  Rep.  565;  Dobbins  v.  Los  Angeles,  195 

.  S.  223,  237,  238,  49  L.  ed.  169,  175,  176, 
5  Sup.  Ct.  Rep.   18;  Gulf,  C.  ft  S.  F.  R. 

.  V.  Ellis,  165  U.  S.  150,  151,  41  L.  ed. 
66,  667,  17  Sup.  Ct.  Rep.  255;  Lochner  v. 

ew  York.  198  U.  S.  45,  56,  57,  49  L.  ed. 
,  941,  942,  25  Sup.  Ct.  Rep.  539. 

A  statute  ostensibly  passed  in  the  ex«^- 
of  the  police  power  must  be  judged  by 
^ts  natural  effect,  and  not  by  its  proclaimed 
purpose. 

IxMshner  v.  New  York,  198  U.  S.  45,  64, 

M9  L.  ed.  937,  944,  25  Sup.  Ct  R«p.  539; 

'Mugler  V.  Kansas,  supra;  Chicago,  B.  ft  Q. 

R.  Co.  V.  Illinois,  200   Q.  S.  661,  (198,  50 

L.  ed.  596,  609,  26  Sup.  Ct  Rep.  341. 

A  statute  which  restrains  the  liberty  or 
property  rights  of  individuals,  thougli  os- 
tensibly passed  in  the  exercise  of  the  p(A\te 
power,  cannot  be  held  valid  unless  it  has  a 
real  or  substantial  relation  to  some  legiti- 
mate object  of  the  police  power  which  its 
provisions  reasonably  tend  to  accomplish. 

Mugler  V.  Kansas,  supra;  Chicago,  B.  ft 
Q.  R.  Co.  V.  IHinoia,  200  U.  S.  561,  592,  593, 


50  L.  ed.  596,  609,  610,  26  Sup.  Ct.  Rep. 
341;  Lochner  v.  New  York,  supra;  Gulf,  C. 
ft  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

Even  if  a  statute  is  fairly  referable  to  the 
police  power  of  the  state,  still,  if  it  impairs 
or  destroys  a  right  secured  by  the  Federal 
Constitution,  it  is  invalid. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  558,  46  L.  ed.  679,  689,  22  Sup.  Ct 
Rep.  431. 

It  is  conceded  that,  in  making  regula- 
tions, providing  penalties,  or  imposing  lia- 
bilities in  the  exercise  of  the  police  powar, 
the  legislature  has  the  right  to  make  classi- 
fications. But  classification  must  liave  some 
reasonable  basis.  Tlie  diiTerenccs  which  will 
support  class  legislation  must  be  such  as, 
in  the  nature  of  things,  furnish  a  reason 
for  separate  laws.  The  differences  must  bear 
a  reasonable  relation  to  the  purpose  of  the 
statute.  Arbiirnry  designation  or  selec- 
tion is  not  classification.  When  burdens  are 
placed  upon  some  and  not  upon  others  simi- 
larly situated  with  res|)oct  to  the  purpose 
for  which  such  burdens  are  iinjmscd,  the 
classification  is  arbitrary  and  illegal. 

Soon  lling  v.  Crowley,  113  U.  S.  703,  709, 
28  L.  ed.  1145,  1147,  5  Sup.  Ct  Rep.  730; 
Barbier  v.  Connolly,  113  U.  S.  27.  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357;  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  Ellis,  supra;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  (Cotting  v.  Godard) 
183  U.  S.  70,  46  L.  ed.  92,  22  Sup.  Ct.  Rep. 
30;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  079,  22  Sup.  Ct.  Rep. 
431 ;  Luman  v.  Ilitchcns  Bros.  Co.  90  Md. 
14,  46  L.R.A.  393,  44  Atl.  1051 ;  SUte  ex  rel. 
Wyatt  V.  Ashbrook,  154  Mo.  375,  48  L.R.A. 
26*5,  77  Am.  St  Rep.  765,  55  S.  W.  627; 
State  V.  Julow,  129  :^Io.  103.  29  L.R.A.  257, 
50  Am.  St.  Rep.  443.  31  S.  W.  781 ;  Bailey  v. 
People,  190  111.  28,  54  L.RA.  838,  83  Am. 
St  Rep.  116,  60  N.  E.  98. 

The  liberty  guaranteed  by  the  14th 
Amendment  embraces  the  right  of  the  citi- 
zen to  be  free  in  the  enjoyment  of  all  his 
faculties;  to  be  free  to  use  them  in  all  law- 
ful ways. 

Allgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Kop.  427. 

To  enjoy  the  privilege  of  pursuing  an 
ordinary  calling  or  trade  upon  terms  of 
equality  with  all  others  in  similar  circum- 
stances is  an  essential  part  uf  the  rights  of 
liberty  and  property  as  guaranteed  by  the 
14th  Amendment. 

Powell  V.  Pennsylvania,  127  U.  S.  678, 
684,  32  L.  ed.  253,  256,  8  Sup.  Ct  Rep. 
9^,  1257;  People  v.  Hawkins,  157  N.  Y. 
I,  42  L.R.A.  490.  68  Am.  St  Rep.  736,  51 
N.  E.  257;  Bailey  v.  People,  190  111.  35,  54 
L.R.A.  838,  83  Am.  St  Rep.  116,  60  N.  E. 
98. 
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Any  law  which,  without  a  valid  reason,  L.  e<i.  810,  838,  18  Sup.  Ct.  Rep.  418;  Cleve- 

annihilates  the  value  of  property,  restricts  land   v.   Cleveland   City   R.   Co.    )'^4   U.    S. 

its  use,  or  takes  away  any  of  its  essential  617,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756| 

attributes  by   imposing  onerous  conditions  Detroit  v.   Detroit  Citia^n^'  bireei  xC   KXi, 

upon  the  right  to  hold  or  sell  it,  deprives  184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 

ita  owner  of  property  withovt  due  proce&i  Rep.  410;  Dobbins  v.  Los  Angeles,  195  U.  H. 

of  law.  223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18. 

People  v.  Hawkins  supra.  ^^    ^^^^  g    ^,^^„  ^^     ^  ^^^ 

To    require    a    label    upon    some    mnced  ^^^    ^.^^  ^^^^^^    ^    p   ^^^^^  ^^   3^„ 

paints,  while  exempting  others,  is  not  only  ^^^^      young,  &  Hardy,  filed  a  brief  for 

to  burden  them  with  peculiar  expense,  but  «nDelloe- 

also  to  require  them  to  bear  a  badge  of  in-  ^^j^     *  ,.                             .      exercised   for 

feriority  which  diminishes  their  value  and  x.  ^  ««Jl,„i        n  u  :         *  av                   •* 

i               *h  '        W             Vt'  general   well-being  of   the  community; 

^.  -                         6  4'  \i    embraces    regulations    designed    to    pro- 

,-,'x.^         f#j          t             A'i.'  mote  the  public  convenience  or  the  general 

To  restrict  ones  freedom  of  competition  ,-           "^      ,,          .                ^     x,          i_i. 

,   .              'Av     Au        •     *i         «.  welfare   as  well   as  to   promote   the   public 

upon  equal  terms  with  others  in  the  same  ,      wv                1 1-               i              ^i.          i-i- 

bJuimcM  is  prohibition.  ^^^    *"    P"'''"    "»"'••    *'    "*•    P""" 

Brimmer  v.  Rebman,  138  U.  S.  78,  34  L.        ^J.'  n    ».  r\    n    nt  th*     •      oaa 

jd.  862.  3  inter..  Co..  R.p.  485.  U  Sop.  ^.^J-^'  J  J  ^. «,,„<: VC'^-r^ 

Ju'^'t r.i.    A        J        *   »    VM     .K  t  341 :  Bacon  v.  Walker.  204  U.  S.  317,  61  L. 

The    14th   Amendment   forbids   that   any  ^            ^7  Sup.  Ct.  Rep.  289:  I^ke  Shore 

Impediment  be  interposed  by  a  state  stat-  ^  ^j    j,    ^    ^o    v.  Ohio    173  U.  S.  285.  48 

ute  to  the  pursuits  of  anyone  except  as  ap-  •     ^    tt\o    m  c..«    r-*    t>^«    Aa-     xr  -4.u 

ti  J  J.    Ai.                          ai.    u       iu          *      J  I-''  cd.   702,   19   Sup.   Ct.   Rep.  4oo;    North- 

plied  to  the  same  pursuits  by  others  stand-  ^^,^^„  j^,^^    ^    ^^^    ^    v.  Rifr«,.  203  U. 

th!  statute"*"'*              "               ''"'"'^  ^-  2*^-  "  ^-  •"'*•  '*'^'  "  ^"P-  ^*-^*P-  ^28- 

-,    . .       *     ^         „                     o         TT-  The  14th  Amendment  does  not  deprive  the 

Barbier  v.   Connolly,   supra ;    Soon   Hing  ^  .^        . .                  reserved  to  them 

y.  Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  ,  /'    ,.  ^''*'  Hi     ^'^T.  ""^^^^  7,^'**.? 

«    o         oi.    «        oe>*     ri         11           TT  •  at  the  time  of  the  adoption  of  the  Consti- 

5    Sup.    Ct.   Rep.   357;    Connollv   v.    Union  ...                                    "^ 

Sewer  Pipe  Co  ;  Gulf.  C  &  S.  PR.  Co.  v.  "siaujihter-House  Cases,  16  Wall.  3«.  21 
Ellis;  and  Cott.ng  v.  Kansas  City  Stock  ^  ^  ,5^.  g^^^.^  ^  ConnoUv,  113  U.  S. 
Yttrds  U>.,— «upra.  27,  28  L.  ed.  {>>3.  5  Sup.  Ct.  Rep.  357 ;  Mag- 
It  is  not  neces«iry  that  the  character  of  ,^^  ^  ^  ,2,  ^,  ^  ,,23,  31  L.  ed.  205, 
the  d.«:rin..n.tion  or  the  attendant  c.rcum-  g  ^  ^  p^^.^„  ^  p  ,^. 
sUnees  shou  d  justify  an  inference  of  ^.  \^^  ^,  j,  g.g  33  ^  ^  253.  8  Sup.  Ct 
malice,   ill   will,  or   corrupt   favoritism   on  «       g^n   125" 

the  part  of  the  legislature,  to  condemn  class  Pj,^  ^^^.^.^^:  ^f  ^      ,.^  regulation  must 

^nslation.     It  1.  enough  th«t  no  rational  ^        ^  ^^         ^,,^  circumstances  of  each  ca«. 

basis    for    the   discrimination    can    be    dis-  1  av      1,        *       «  4.1        ^1  *•       ^u  *i. 

and  the  character  of  the  regulation,  whether 

o     **u        A           ^ tits  rj  o    Attn    Ac%  r      a  arbitrary  or  reasonable,  and  whether  really 

Smvth  V.  Ames,  169  U.  S.  400,  42  L.  ed.  j^jj^n^^j  ^o  aecompli>*h   a   le^^itiniatc   nul  iic 

819.  18  Sup.  Ct.  Rep.  418;  CottinR  v.  Kan.-  ^^     j,  y,^  lep^latinn  issailed  in  this 

"l.^^i,  i^a  \!1    f,o*'..i^T      ;j'^„'o    ^'!^  '^tion   P'-Ix-^'v   doscribc<l,  in   the  light  of 

VL^l  ^^n^-^-  ^Ik  "  '  *'  ^-      •       '       "•  «'c  record,  as -arbitrurv,  inreaMinable.  and 

^.    P".5  \.    P       \         .                   .       „  capricious,  or  did  its  enactment  ini-olve  the 

Classification   must   rest  upon    naturally  ^^^,^j^  „,  IcRi.lafive  ludirment  and  discre- 

existmg  distinctions.     The  legislature  may  y„„,     ^    j,,^    cla.«ification    baMd    upoa 

not  create  classes  by  its  fiat.  ^^^    reasonable    firound.— some    difference 

SUte  ex  rel.  Wyatt  v.  Ashbrook  .ind  State  ^,,5^^  ,^,„  ^  j„,t  „„j  p^p,,  relation  to 

T.Julow,  supra.                          ..,,..  the    attempted    classification,    and    not    a 

The   14th   Amendment    is   violated   when  mere  arbitrary  selection  ? 

■there  is  no  fair  reason  for  a  statute  that  (,„,,    p    4  g    p    ^  Co.  y.  Ellis,  166  D. 

wou  d  not  require,  with  equal  force   its  ex-  g    ,5^   ^j  ^  ^    ^^    j^  S„     ^^   ^       25, 

tension  to  others  whom  it  leaves  untouched.  .,.ix                           jai.             x^ 

•»#•        »z    ir    •.  m   r»    i^          %«        in^  T1  A    legislature  IS  assumed   to   have  acted 

Missouri,  K.  &  T.  R.  Co.  v.  May,  194  U.  ,...             .....       ,   ,.    i.  ..                    /V, 

S.  207,  269,  48  L.  ed.  971,  972,  24  Sup.  Ct  ^^*^'"  constitutional   limitations  upon  full 

Rep.  638.  knowledge  of  the  facts,  and  with  the  pur- 

Where  the  enforcement  of  an  unconstitu-  P<w«  of  promoting  the  interests  of  the  peo- 

tional    law   or   ordinance   would    lead    to   a  pl<*  as  a  whole;  and  courts  will  not  lightly 

multiplicity   of   suits   or    destroy    property  hold  that  an  act  duly  passed  b}'  the  legis- 

rights,    injunction   to    restrain    its  enforce-  lature  was  one  in  the  enactment  of  which  it 

ment  is  the  proper  remedy.  has  transcended  itn  p<»wrs. 

Smj-tb  V.  Ame9,  169  U.  8.  466,  617,  tt  Atehison,  T.  &  S.  F.  R.  Co.  ▼.  Katthewa. 
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174  U.  8.  08.  4S  L.  sd.  gOO,  19  Sap.  Ct 
Rep.  «M. 

It  !■  BBOUffb  if  tha   Uw  has  Mme   tend 
eney  to  ftcoompliBh  the  deeired  end. 
Powell  T.  PmnajlvMiU,  eupn. 
It  hu  nerer  been  intimsUd  thftt  all  poi 
rible   forme   trf   mercantile   fraud   must   tx 
dealt   with,   or   ncMW;    it   haa    alwaf*   beei 
ebaraeterittie  of  Engliih  legislation  to  pro 
cced    tentatively,   step   bj   step,   and   man} 
important  retonna  could  have  been  aocom 
^inbed  in  no  other  wa;. 
Freund,  PoL  Power,  p.  7H, 
Tbe  police  power  of  the  itate  embmeei  it: 
whale  syatem  of  internal  regulation,  and  i' 
aa  broad  and  plenai;  in  its  effect  as  the  tax 
inx   power    iteelf.      It   embraces   all    r^u 
latioRi  dcaigned  to  promote  thi;  public  con 
Tenience  or  the  general  prosperity,  aa  well 
ae   thoM   intended   to    promote    tlie    pubti< 
With  or  the  public  morab  or  tbe  publii 
ufety. 

Cooley,  Const.  Urn.  7th  ed.  p.  820;  Kidil 
T.  Pearson,  12B  U.  6.  I,  32  L.  ed.  346,  S 
latere.  Com.  Rep.  232,  S  Sup.  Ct.  Rep.  6; 
ClticaRO,  B.  k  Q.  R.  Co.  t.  Illinois,  supra; 
Crouiiiian  v.  Lurman.  171  N.  V.  32!),  98 
Am.  St.  Rep.  sgg.  6.1  M.  E.  1097 ;  Schollen- 
berger  v.  Pennaylvania  (Paul  v.  Pennsyl- 
vania) 171  U.  8.  1,  43  L.  ed.  40,  18  Sup.  Ct. 
ilcp,  767  i  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  cd.  3SS.  U  Snp.  Ct.  Rep.  499. 

The  police  power  will  be  upheld  for  tbe 
(srevention  of  fraud  or  deception  upon  the 
l^ublie  and  to  promote  fair  dealings. 

Sehollenberger    r.    Pennsylvania,    supra; 

IVIumley   v.  Massachusetts ,   165   U.  6.   401, 

^10  L.  ed.  223,  5  Intern.  Com.  Rep.  590,  15 

V^np.  Ct.  Rep.   164;   Patapsco  Guano  Co.  v. 

'XtnrA  of  Agriculture,  171   V.  S.  315.  43  L. 

^d.    19],    18    Sup.    Ct.    Rep.    802;    Stolz   v. 

Thompeon,  44   Minn,   271.   46   N.   W.   410; 

People  V.  Webster,  17  Misc.  410,  40  N.  Y. 

Snpp.  1136;  State  v.  Snow,  Rl  lona,  642,  II 

L.R.A.  356,  47  N.  W.  777 ;  State  v.  Aslcscn. 

50  Minn.  S,  3fl  Am.  St.  Rep.  020,  52  N.  W. 

220;   SU1«  V.   nanson,  84   Minn.  42,  64   L. 

RA.  468,  se  N.  W.  708;  CapiUl  City  Dairy 

Co.  T.  Ohio.  183  U.  S.  238,  40  L.  ed.   171, 

tt  Sup.  a.  Rep.  120. 

niien  a  state  legislature  has  declared 
that,  in  its  opinion,  policy  requires  a  cer- 
tain measure,  its  action  should  not  be  dis 
tnrbed  by  the  courts  under  tbe  14th  Amend- 
nent,  unless  they  can  see  clearly  that  there 
i*  no  fair  reaaon  for  the  law  that  would  not 
require  with  equal  force  Its  extension  to 
otliera  whom  it  leaves  untoncbed. 

Missouri.  K.  ft  T.  R.  Co.  t.  May,  194  D. 
S.  267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep.  838; 
Atchiaon,  T.  A  S.  F.  R.  Co.  t.  Matthews, 
ivpn. 
tt  It.  9i, 


Hr.  Juatice  McKenna  delirercd  the  opin- 
ion of  the  court: 

It  appears  from  the  evidence  that  the 
statute  which  is  aaiailed  by  appellants  was 
one,  among  othen,  passed  to  prevent  the 
adulteration  of  articles  or  to  provide  for 
the  publication  ot  their  composition.  That 
both  purposes  are  within  the  competency 
of  the  state  can  hardly  be  denied.  A  dis- 
crimination is,  however,  asserted  to  have 
been  made  in  the  exercise  of  the  power,  with 
the  following  results:  (1)  The  imposition 
of  the  burden  of  analyzing  and  labeling 
the  ingredients  of  mixed  paints,  from  which 
burden  the  manufacturers  of  paste  paint 
anil  manufacturers  of  mixed  paints  contain- 
ing only  the  ingredients  specified  In  the  aet 
are  to  be  free.  (2)  Holding  up  to  the 
prejudice  of  dealers  In  and  users  of  mixed 
paints  containing  Ingredients  other  than 
those  specified,  branding  them  as  suspicious 
or  adulterated,  and  rendering  them  un- 
salable or  less  salable  than  mixed  paints 
containing  the  statutory  ingredients,  though 
more  efficient  than  the  latter  for  certain 
purposes.  We  can  see  that  expense  will  be 
cast  on  the  manufacturers  of  mixed  paint 
not  containing  ingredients  enumerated  in 
the  statute,  but  that  such  paint  will  be 
branded  as  adulterated  is  not  easy  to  ae- 
ccpt,  and  seems  to  be  opposed  by  other  al- 
legations in  the  *biU.  It  is  averred  that  fhe{S54] 
romplainnnta  have  a  yearly  increaxing  trade 
in  the  sUte  of  North  Dakota,  which  has  at- 
tnined  to  many  thousands  of  dollars  per 
annum,  and  that,  by  the  high  quality  of 
their  goods  and  by  advertising,  they  have 
attained  an  enviable  reputation  for  them. 
Uow  the  firmncsa  and  profit  of  that  trade, 
lioiv  (lie  cicellencp  and  degree  of  that  repu- 
tation, can  be  alTceted  by  revealing  the  com- 
ponitinn  of  the  goods.  Is  not  by  us  diS' 
certiilile.  Manufacturers  who  use  Interior 
nnateri.ila  because  they  are  so,  or  from  a 
mistaken  opinion  of  their  quality,  though 
they  have  statutory  sanction,  would  be 
more  affected  than  complainants.  Con- 
tumcrs  of  paint,  we  may  assume,  like  the 
eon  Burners  of  other  kinds  of  goods,  seek 
pxecHRnce  in  them,  and,  where  excellence  Is 
iem  oust  rated  by  use,  will  care  little  of  what 
pigments  it  is  composed.  This,  however,  is 
inticipatin^;  somewhat,  and  we  will  pas*  to 
:he  statute,  connider  its  purpose,  and 
tet  whether  its  classificatioD  <s  justified  by 
Lhat  purpose. 

We  will  omit  from  citation  the  caaea  In 
which  this  court  has  passed  upon  tbe  power 
>f  tbe  states  to  classify  objects  for  tbe  pur- 
pose of  government,  A  review  of  them  is 
lot  necessary  in  this  case.  Counsel  have 
wllected  and  analyzed  them,  applied  or  re- 
fected them  as  they  have  thought  they  sup- 
^rted  or  opposed  their  retpeetive  coatcn* 


S64-987 


BuFEKMs  OouR  cv  Tm  TJmm  Bva* 


Oct.  TiBn» 


tions.  Wo  hare  declared  many  times,  and 
illustrated  the  declaration,  that  classifica- 
tion must  have  relation  to  the  purpose  of 
the  legislature.  But  logical  appropriate- 
ness of  tlie  inclusion  or  exclusion  of  objects 
or  persons  is  not  required.  A  classifica- 
tion may  not  be  merely  arbitrary,  but  nec- 
essarily there  must  be  great  freedom  of  dis- 
cretion, even  though  it  result  in  "ill-ad- 
yised,  unequal,  and  oppressive  legislation." 
Mobile  County  v.  Kimball,  102  U.  S.  GDI, 
2C  L.  ed.  238.  And  this  necessarily  on  ac- 
count of  the  complex  problems  which  are 
presented  to  the  government.  Evils  must 
be  met  as  they  arise  and  according  to  the 
manner  in  which  they  arise.  The  right 
remedy  may  not  always  be  apparent.  Any 
interference,  indeed,  may  be  asserted  to  be 
evil,  may  result  in  evil.  At  any  rate,  exact 
wisdom  and  nice  adaptation  of  remedies  are 
[S55]not  required  by  *the  14th  Amendment,  nor 
the  crudeness  nor  the  impolicy  nor  even  the 
injustice  of  state  laws  redressed  by  it. 

Keeping  these  principles  in  mind,  let  us 
examine  the  North  Dakota  statute.  Its  pur- 
pose, as  expressed  in  the  title,  is  "to  pre- 
vent the  adulteration  of,  and  deception  in 
the  sale  of,  white  lead  and  mixed  paints." 
It  attempts  to  accomplish  this  purpose  by 
the  following  requirements:  (1)  All  white 
lead  and  compounds  intended  for  use  as  a 
substitute  therefor  must  be  labeled  to  clear- 
ly show  the  per  cent  of  each  mineral  there- 
in. (2)  All  mixed  paints  must  show  their 
true  composition,  unless  made  of  pure  lin- 
seed oil,  carbonate  of  lead,  or  oxid  of  zinc, 
turpentine,  Japan  dryer,  and  pure  colors. 
(3)  All  substitutes  for  linseed  oil  in  the 
preparation  of  paints  must  be  clearly  shown 
on  the  label. 

The  second  and  third  divisions  we  are 
concerned  with  in  this  case,  and  it  is  in- 
sisted their  requirements  work  a  discrimi- 
nation between  mixed  paints  which  con- 
tain and  those  which  do  not  contain  any  in- 
gredients other  than  those  specified.  It 
will  be  observed  that  the  manufacture  for 
sale  and  the  selling  of  the  first  kind  is  made 
a  misdemeanor  unless  the  paint  be  labeled 
as  required  by  the  statute.  The  manufac- 
ture or  sale  of  the  other  kind  is  free  from 
such  consequence  or  condition.  It  is  also 
charged  that  the  statute  discriminates  be- 
tween mixed  paints  and  paste  paints,  it 
being  asserted  that  the  latter,  no  matter 
what  their  ingredients,  need  not  be  labeled. 
To  this  charge  we  may  immediately  answer 
that  it  is  open  to  contest  whether  the  act 
exempts  paste  paint  from  its  requirements, 
and  the  executive  officers  of  the  state  have 
construed  it  as  not  exempting  them.  But 
be  this  as  it  may,  there  is  a  distinction  be- 
tween the  paints,  and  the  evils  to  which 
iAe  MtMtute  wms  mddreaaed  may  not  exist  or 


be  as  flagrant  in  one  as  in  the  other.  Than 
indeed  may  be  a  degree  of  competition  be- 
tween them,  but  other  circumstances  and 
conditions  may  have  directed  the  legislaUve 
discretion.  This  record  certainly  does  not 
present  any  data  to  make  it  certain  that 
the  discretion  was  arbitrarily  exercised. 
Legislation  which  regulates  business  *may[ 
well  make  distinctions  depend  upon  the 
degrees  of  evil  without  being  arbitrary  or 
unreasonable.  Ozan  Lumber  Co.  v.  Union 
County  Nat.  Bank,  207  U.  S.  261,  ante,  IW, 
28  Sup.  Ct.  Rep.  89. 

2.  The  argument  which  attacks  the  dia- 
crimination  between  mixed  paints  is  an 
elaboration  of  paragraph  17  of  the  hilL 
It  is  able,  circumstantial,  and  variously  il- 
lustrated. It  has  been  given  careful  con- 
sideration, but  it  would  extend  this  opinion 
too  much  to  answer  it  in  detail  or  review 
its  specifications.  It  is  ultinmtely  grounded 
on  the  contention  that  the  pigments  enumer* 
ated  in  the  statute,  and  hence  denominated 
statutory  pigments,  are  not  more  efiScient, 
— may  be  not  as  efficient  to  the  manufac- 
ture of  paint,  either  in  themselves  or  as 
depending  upon  the  particular  use  to  which 
paint  may  be  put,  the  proportion  of  in- 
gredients varying  with  such  use,  or  even 
with  the  fancy  or  taste  of  the  user,  or  the 
atmospheric  conditions  to  which  paint  may 
be  exposed,  as  the  pigments  mentioned  in 
subparagraphs  "A"  and  **B"  of  paragraph 
17,  and  hence  called  class  "A"  and  claaa 
"B"  pigments.  And  it  is  contended  that 
there  is  "neither  a  standard  of  purity  nor 
general  or  widely  accepted  standard  of 
purity;"  and  that  the  statute,  by  making 
a  standard  of  some  ingredients  and  excluding 
others  "useful,  efficient,  harmless,  and  in 
some  cases  most  essential,"  is  an  arbitrary 
discrimination  and  an  improper  exercise  of 
the  police  power  of  the  state,  not  justified 
by  the  comparative  newness  of  the  excluded 
ingredients,  or  because  they  are  not  used 
by  unprogressive  manufacturers,  or  used  by 
unscrupulous  ones  in  excessive  proportions 
to  cheapen  their  products.  And  this,  it  is 
urged,  is  all  that  is  established  against 
such  ingredients.  Besides,  it  is  further 
urged,  the  charge  that  they  are  used  to 
cheapen  paint  is  true  of  one  of  the  statu- 
tory ingredients. 

The  claims  for  class  "A"  and  "B"  pl^ 
ments  are  controverted,  and  if  they  are  sus- 
tained at  all  are  sustained  upon  the  balane- 
ing  of,  and  the  judgment  between,  the  tes- 
timony of  experts,  certain  publications  and 
exhibits.  But  a  problem  of  a  different  kind 
was  presented  to  the  legislature  of  North 
Dakota.  It  was  not  what  scientific  men 
might  find  out  by  chemical  and  laboratory 
•tests,  or  progressive  men  might  discover  by[S 
practical  experiments,  hat  what  the   peo- 

St7  V.  ft. 
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ph  of  the  Bt«te  could  find  out  or  be  justiBod  defined,  the  reletion  ot  mixed  [Minte  to  the 

in   ecoepting   as   establiahcd.      It    wee    the  reeultant  product  or  ita  Iit«rty  of  eele  or 

ezjwrience   of   the    people,   Dot   tiie   eets   of  power  ol  competition  would  not  lie  leeeened. 

aome   pmgreieive   manufacturers,  which   di-  There  is  a  apecial  and  earneat  criticitm 

tected   the   legialation,  and   it  waa  to   pro-  of   the   proviaion   of   the   statute   requiring 

tect  the  people,  when  following  the  oplniona  vamiah  when  used  as  a  thinning  mateHal 

formed   from  that  experience,  from  decep-  ^  be  epecified,  and  a  like  criticism  of  the 

tion,  that  the  statute  was  enacted.    It  may  tenn  "pura  colors"  to  dseignate  one  of  the 

be  that  the  purpoee  could  hare  been  accom-  statutory   ingrediente.     "The  eaclusion  of 

pushed  betUr  in  some  other  way.    It  may  „„i,h  ■■  i,  ,,  „id,  .from  the  list  of  nl- 


lowable  ingredients  is  indefensible  and  t 
defended."     The  bill  allegea,  and  it  ia  not 


be  that  it  would  hare  been  more  entirely 
adequate,   let  ua  soy,  even   more  entirely 

be  brought  under  the  condemnation  ol  the  '"  "''"i"  "''"''  'fi""' ""'?  "."  •"""•"■ 
nth  Amendment.  Legi.Mures,  a.  we  hare  '^-  'l»' ""  '?'*  P™""™!!  '  ?*? 
«en,  hare  the  con.tilitional  power  to  make  '''"!"  J'"""™  P»,'P°>«  "'  b";  Wgl' 
nnwise  claasllcations.  But  we  may  he  re...t,ng  power  to  moisture,  and  that  var- 
going  too  far  in  concession  to  the  argn-  '••>•  '•  ''l'  '  ™''  thinning  material  now 
menl  of  appell.nla.  The  legialatnre  of  1<««~  ""  " »/  "PP^f™."  ? .!»  ""4  " 
north  Dakota  ma,  h.,e  met  the  evils  •"  ■■■i:'«l'c;t  of  mi.ed  painl  to  prodnee 
which  CTlst  aa  best  it  could,  and  there  1.  "I'',  •'"'•■  „  Notwithstanding  these  ad- 
.  strong  presumption  that  it  did.  At  any  "■."'"!  '•""■  f"""' "  ™n,m.nt  is  var- 
rale,  a  fair  quealion  was  preecnlcd,  whether  ""'  "^b-anded  aa  an  adulUr.nt  by  the 
to  take  aa  a  sUndard  the  ingredients  that  "  "  ,  „  ,  „  .^  .  ..  j  , 
years  of  mm  had  d«non.l,ali£  as  excellent  .  J'''  '«';»  "pure  colors,"  it  is  alleged,  U 
or  make  regulation  univcraal.  We  think  ;»'•»''■''  "  refer  to  coloring  material  used 
It  w«Ud  I.  limiUng  the  power  of  the  .laU  by  paint  manufacturer,  in  powdered  fonn 
too  much  to  -v  tlit  a  judgment  exercised  «"''  »  >":»"  '"  '"''•".?')'  colors,"  that 
under  anoh  ei'rcnmatances  must  be  con  U"  term  pur.  colors- ne,  he,  has  a  definite 
demned  aa  denvl.g  the  equal  protection  of  nicaning  not  i.  it  capable  of  an  e«ut  or 
the  law,  or  that  the  liberty  asnrnl  by  the  "■"  approximately  exact  definition,  that 
(Imatltution  of  the  United  Stale,  in  the  •™"  {''  "■.'""  '? /"'•"'."I  ",  P"" 
Ulh  Amendment  given  a  nghl  to  either  ""''  others  ■  impure'  by  individual  menu, 
progreaaive  or  conaervative  tendenclee  in  factuiers,  but  there  is  nothing  a|ipmach- 
legi.lation.  '»«  ■  "«»«"■"•.  "f  opinion,"  and  "no  r.- 
AppellanU  not  only  attack  the  sUndard  ''"■'  dassificai^ion  on  the  subject  ha,  ever 
adopted  by  the  aUtute,  hut  atUck  the  us.  I""  allempted.  The  sland.rd  applied  to 
made  ol  It.  They  assert  that  the  aUndnrd  '^  "''"  '•"'  '"•"?;  !""  elbciency 
la  of  "purely  negative  character,"  In  that  "•  "H"'  "'"  criticisms  answered  by[»Hl 
it  tails  to  "require  aH  allowable  ingredients  ""'  «•""'  discussion,  and  we  have  apecial- 
eeeentlal  for  efficiency  to  be  used,  and  its  'J'  noticed  them  that  it  may  not  be  thought 
failure  to  preaeribe  maximum  and  mini,  we  have  overlooked  tbem.  They  may  era- 
mum  percentages,"  and,  therefore.  It  is  in.  phaaiie  what  we  haw  already  said  as  to 
aisled,  "permits  of  the  manufacture  and  the  poesible  imperfection  ot  the  claaaiflca. 
sale  under  the  apecial  sanction  of  the  law  tion  of  the  atatute.  It  muat  not  be 
of  that  which  Is  incfiicicnt,  uscleae.  and  a  foigotlen,  however,  that  inaccuracies  of 
fraud  upon  the  purchnaer,"  It  is  beeidee  definition  may  be  removed  in  the  ad- 
asserleii  that  tlie  sUtule  enumerates  among  ministration    of    the    Uw,     And    It    must 

flu-  nl!iiw«ble  inareilientB  a  malerial  whicli  .      .     ._  _j_j  .1.  .  ,1.. .1  11 

..,,,  ,,  ,<'.        ...  I.,,"*  borne  in  mind  tliat  the  use  of  tbe  non- 

SSSIcuinot  be  lued,  to  wit,  'pure  carbonate  o(  ...         j-     ,    •        .  .    tuj 

,      ,         1  ■.  1        I    1     I.  aiT  ....  enumerated  inirreaicntB  ib  not  forbidden  nor 

kai  .  nnd  it  is  asked  whether  a  statute  hav-  ™''""        .  ,   ..  .■     >   .    »         i 

„    ,  ,  ,.,  .         .  the   advantaKCs  of  tbe  practiefti   t««ts  4nd 

in?  these  enecta  can  be  a  valid  cxerciw  of        .....  .         ..    r  ..... 

..^       ,.  ....,„..  scientific  reaearch  made  br  appellanta  takea 

the  police  power  of  the  state.     The  answer  ,  .,  m.        t  u-i...'         • 

'  .      rrn.  ,■         .  „  away  from  them.     The  aole   prohibition  ol 

11  readv  enouoh.    The  enumeration  of    pure  ......     .1.   ■   ,.         -         j-     .      1.   h 

_  .  ',  .  I  J..  _  ,.  ,  ,  s  ,  the  atatute  <■  that  those  insredienta  ahall 
carbonate  of  lead  may  be  corrected  into  ,  »  ,,,  ,  ■=,,,. 
commercial  c.ttonate  by  a  perfectly  allow  ""*  *»  ""**  *'*•>""*  *  •(**'««  declaration 
^1e  exerciae  of  construction ;  and  aa  to  the  "**  ^■'^'^  ■'•  m^--*  burden,  maybe,  but 
other  charRc,  the  inpfTiciency  of  the  aUtu-  irremediabl*  \>J  the  courU.— maybe  in- 
tory  ir(tredients  on  account  of  the  failure  eviUble,  in  legiaUtion  directed  againat  the 
to  define  the  proportions  in  which  they  adulteration  of  articles,  or  to  lecura  a  trua 
mast  be  uaed  goes  to  the  defect  or  incom-  representation  of  tbeir  diaracter  or  com- 
pleteness of  tbe  l^slalion,  not  to  its  lefcal-  position. 
t^.     Were  the  proportion!  ever  so  exactly        Decree  afWrmed. 
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return  to  the  alternative  writ  was  based 
upon  the  theory  that  the  contract  between 
the  railway  company  and  the  city  of  South 


STATE  OF  INDIANA  EX  REL.  CITY  OF  Bend,  relator,  was  a  bar  to  the  action  for 

SOUTH  BEND.  the  mandate,  and  having  so  declared,  held, 

(See  S.  0.  Reporter's  ed.  369-368.)  "f  1"«  *^«.  °^  wordB  that  this  conclusion  for- 

'^  bids  a  discussion  of  the  legality  of  the  varl- 

Error  to  state  court  —  Federal  question  o^s  steps  token  in  the  proceedings  to  estob- 

—  decision  on  non-Federal  ground.  lish  Elmira  street,  as  well  as  the  oonstitu 

The  decision  of  a  stote  court  that  the  Fed-  tional  question  raised.    Under  the  author! 

eral  questions  alleged  to  be  involved  in  man-  ties,  this  amounts  to,  and  in  effect  is,   f 

damns   proceedings   were  entirely   put   out  decision  against  the  Federal  right  and  iir 

of  the  case  by  tlie  facts  set  forth   in  the  ^^^j^     claimed. 

return  to  the  alternative  writ,  presenting  a        Mi/^eapolis  &  St.  L.  R.  Co.  v.  Gardner, 

question  obviously  not  of  a  Federal  char-  ,,,1  „    «    ••«  ^>i  t      j  %nV  rwC  o        -^ 

acter,  will  not  be  reviewed  by  the  Federal  *''   U.  S.  832,  44  L.  ed.  793,  20  Sup.  Ct. 

Supreme  Court,  where  there  is  nothing  in  Rcp-  656;  Covington  &  L.  Tump.  Road  Co. 

the  case  to  justify  a  suspicion  tliat  the  Fed-  v.  Sandford,  164  U.  S.  578,  41  L.  ed.  560, 

eral  questions  were  sought  to  be  avoided,  17  Sup.  Ct.  Repl  198,  205;  Mitchell  v.  Clark, 

or  were  avoided  by  giving  an  unreasonable  no  U.  S.  633,  645,  28  L.  ed.  279,  283,  4 

construction  to  the  pleadings.  Sup,  ct.  Rep.   170,  312;  Kaukauna  Water 

Power  Co.  v.  Green  Bay  &  M.  Canal  Co.  142 

[No.  26.]  U   g   264,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep. 

,,  ^  ^  173;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 

Argued  October  18,  1907.    Decided  Decem-  ^   g    g^    gQ  l.  ed.  596,  26  Sup  Ct  Rep. 

her   16,   1907.  341^ 

IN  ERROR  to  the  Supreme  Court  of  the       Messrs.  L.  T.  Mlchener  and  Harry  R. 

SUte  of  Indiana  to  review  a  judgment  ^«*'  ^^^^^  the  cause,  and^  with  Messrs. 

which  affirmed  a  judgment  of  the  Circuit  Frajik   H.   Dunnahno  and  W.   W.   Dudley. 

Court  of  St.  Joseph  County,  in  that  state,  filed  a  brief  for  defendant  m  error: 
iiwarding  a  peremptory  writ  of  mandamus        The  decision  of  the  stote  ^urt  was  p  aced 

to  compel  a  railroad  company  to  improve  a  l^P^"  *^n  mdependeiit  ground    not  mvohnng 

street  crossing.     Dismissed  for  want  of  ju-  '«  ^^l  way  a  federal   question,  and  that 

risdiction  ground  is  sufficient  to  sustain  the  judgment. 

See  same  case  below,  160  Ind.  219,  70  N.  ^  ^*'*I''',^!1!I  ,/•     ^'<^n^w      (Chapman     t. 

2    QgQ  Crane)   123  U.  S.  540,  31  L.  ed.  235,  8  Sup. 

*The  facts  are  stated  in  the  opinion.  ^t.  Rep.  211;  Brooks  v.  Missouri.  124  U.  S. 

394,  31   L.  ed.  454,  8  Sup.  Ct.  Rep.  443; 

Mr.   Samuel   Parker  argued  the  cause,  Johnson  v.  Risk,  137  U.  S.  300,  307,  34  L. 

and,   with   Messrs.  John  G.   Williams  and  ed.  683,  680,  11  Sup.  Ct.  Rep.  Ill;  Beaupr« 

Anderson,  Parker,  k  Crabill,  filed  a  brief  v.  Noyes,  138  U.  S.  397,  401,  34  L.  ed.  991, 

for  pluintiff  in  error;  992,  11  Sup.  Ct.  Rep.  296;  Klinger  v.  Mis- 

This  court  has  jurisdiction  of  a  cause  in  souri,  13  Wall.  257,  2G3,  20  L.  ed.  635,  637; 

which  it  appears  from  the  record  that  the  Chouteau  v.  Gibson,   111  U.  S.  200,  28  L. 

highest  state  court  failed  to  give  proper  ef-  ^  400,  4  Sup.  Ct.  Rep.  340;  Adams  County 

If-  ^  c//^''^®  ""'  *  *'*'"*'"'^  ''''"^*  ""^  ^^  ^-  Burlington  &  M.  River  R.  Co.  112  U.  8. 

United  States.  j23,  28  L.  ed.  078,  5  Sup.  Ct.  Rep.  77,  80; 

Dupasseur  v.  Rochereau,  21  Wall.  130,  22  ^       ,       ^.  ^     .,       ,01  tt   o   c%an    a^  i     j 

T      J    coo     i^  4.  /^-i.     T    o    T     t  o    XT  Spccd  V.  McCaftliy,  181  U.  S.  269,  45  L.  ed. 

L.  ed.  588;  Crescent  City  L.  S.  L.  &  S.  H.  S:  o,  o„„   p*   p'      mo 

Co.  V.  Butchers*  Union  S.  H.  A  L.  S.  L.  Co.  ®^^'  ^^  ^"P*  ^^'  ^P'  ^*^- 

120  U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep. 

472;  Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v.       ^r.  Justice  Brewer  delivered  the  opln- 

Long  Island  Loan  &  T.  Co.  172  U.  S.  493,  >°n  ^^  *^»«  ^^^^^' 

43  L.  ed.  528,  19  Sup.  Ct.  Rep.  238.  T^**  action  was   commenced  by  the   de- 

The  state  supreme  court  declared  that  the  Pendant  in  error  in  the  circuit  court  of  St. 

^-  Joseph  county,  Indiana,  to  compel  the  Terre 

^(;rE. — As  to  what  adjudications  of  stote  Haute  A  Logansport  Railway  Company  to 

courts  can  be  broupht  up  for  review  in  the  open   ito  tracks  and  yards  within  Calvert 

Supreme  Court  of  the  United  Stotos  by  writ  street  in  South  Bend,  to  •make  the  roadbedrseS] 

of  error  to  those  «>"rt»-"»f  "o**  ^  Apex  conform  to  the  street  grade,  to  plank  the 
Transp.  Co.  v.  Garbade,  62  L.R.A.  513.  ,   .,  j    4  1      xv  *. 

As  to  how  and  when  questions  must  be  ^^^«^.»"S  ^^  ^^«  ,^™^'  *?^  /^,  "*^«  **^»^ 
raised  and  decided  in  a  stote  court  in  order  crossing  safe  and  convenient  for  the  pas- 
te make  a  case  for  a  writ  of  error  from  tlie  **?«  ^^  persons  and  vehicles.  While  the 
Federal  Supreme  Court,  see  noto  to  Mutual  action  was  pending  in  the  stote  courts  the 
L.  Ins.  Co.  V.  McGrew,  63  L.RA.  33.  Terre    Hauto    company    and    certoin    other 

•*•  ao7  u.  s. 
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oompanies  consolidated  and  formed  a  new 
corporation  under  the  name  of  the  Vandal  ia 
Railroad  Company,  which  succeeded  to  all 
the  rights  and  duties  of  the  original  defend- 
ant, carried  on  the  further  litigation,  and  is 
the  plaintiff  in  error. 

Upon  the  complaint  an  alternative  writ 
of  mandamus  was  issued.  To  this  writ  and 
the  complaint  the  railroad  company  de- 
murred, and  the  demurrer  was  overruled. 
The  company  then  filed  its  return  to  the  al- 
ternative writ,  and  a  demurrer  of  the  plain- 
tiff thereto  was  sustained.  The  railway 
company  refusing  to  plead  further,  a  per- 
emptory writ  of  mandamus  was  issued  as 
prayed  for.  On  sppeal  to  the  supreme 
court  of  the  state  the  decision  of  the  circuit 
court  was  affirmed.  166  Ind.  219,  76  N. 
E.  980.  Thereupon  this  writ  of  error  was 
sued  out. 

To  fully  understand  the  questions  pre- 
sented a  statement  of  the  matters  set  forth 
in  the  complaint  and  return  is  necessary. 

The  complaint  alle;^  that  on  Novemher 
10,  1884,  the  city  granted  a  franchise  to 
the  railway  company  to  cross  the  streets 
and  alleys  of  the  city  on  the  express  condi- 
tion that  when  it  did  so  the  roadbed  should 
be  made  to  conform  strictly  to  the  grade 
of  the  street  or  alley  it  crosjied,  and  that 
the  defendant  should  so  construct  and  main- 
tain its  road  at  stich  crossing  as  to  cause 
the  least  possible  obstruction  to  the  passage 
of  persons  and  vehicles  over  it;  that  the 
railway  company  accepted  said  franchise 
and  had  ever  since  acted  under  it. 

It  further  described  that  portion  of  the 
street  whose  grade  had  been  established  and 
which  was  occupied  by  the  defendant,  and 
which  it  had  been  notified  ip  plank  and  im- 
prove. 

The  demurrer  to  the  writ  raised  the  ques- 
tion whether  the  action  was  not  founded 
alone  upon  the  contract  created  by  the  fran- 
chise, and  asserted  that  the  duties  of  a  cor- 
poration, springing  wholly  out  of  contract, 
[S«4] cannot  be  enforced  by  writs  *of  mandamus; 
also  whether  the  plaintiff  could  not  of  it- 
self have  constructed  the  crossing,  and 
brought  an  action  for  the*  cost  thereof  and 
the  penalty,  as  provided  in  the  ordinance, 
and  thereby  secured  adequate  redress  with- 
out resorting  to  the  extraordinary  remedy 
of  nuindamus.  But  obviously  these  mat- 
ters are  of  a  local  nature,  and  present  no 
question  under  the  Federal  Constitution. 

The  return  of  the  defendant  alleged  that 
at  the  time  the  original  franchise  was  grant- 
ed the  place  at  which  the  improvement  of 
the  crossing  was  sought  to  be  compelled  by 
this  action  was  outside  the  limits  of  the 
city  of  South  Bend;  that  in  1887  it  was  tak- 
5S  L.  ed. 


en   into  the  corporate  limits  of  the  town 
of  Myler,  and  thereafter,  in  1892,  said  town 
of  Myler  was  annexed  to  and  became  a  part 
of  the  city  of  South  Bend;  that  before  this 
annexation,  and  while  the  town  of  Myler 
existed,  certain  parties  filed  with  the  board 
of  trustees  of  that  town  a  petition  for  tht  ' 
establishment   of   a   street,   at  first  called 
Elmira,  but  afterwards  Calvert,  street,  over 
the  ground  where  the  plaintiff  now  claims 
said  street  is  located;  that  the  Terre  Haute 
A,  Logansport  Railroad  Company,  then  the 
owner  of  the  real  estate,  had  no  notice  of 
the  proceedings  had  for  the  establishment 
of  said   street  and   took  no   part  therein; 
neither  did  it  receive  any  compensation  on 
account    thereof;  that    prior    thereto    that 
company  had  placed  a  trust  deed  on   the 
property,  which,  after  the  attempted  estab- 
lishment of  the  street,  was  foreclosed,  by 
suit  in  the  United  States  circuit  court  for 
the  state  and  district  of  Indiana,  and  the 
property     purchased     by     one     Joshua     T. 
Brooks,  who  directed  a  conveyance  to  the 
Terre  Haute  &  Logansport  Railway  Com- 
pany,  the   defendant   herein;    that   neither 
the  trustee  in  said  trust  deed  nor  any  hold- 
er of  bonds  secured  by  it  wsis  a  party  to  the 
proceedings   for   the  establishment  of  said 
street,  nor  was  any  notice  of  said  proceed- 
ings given  to  said  trustee  or  any  bondholder, 
nor  did  either  have  any  knowledge  thereof; 
that   no   damages   for   the   opening   of   the 
street  were  assessed  or  tendered  to  either, 
and  that,  at  the  time  of  the   purchase  of 
the  property  and  the  payment  of  the  *pur-[S65] 
chase  price,  neither  the  purchaser  nor  the 
railroad   company   nor    the   defendant   had 
any  knowledge  of  the  proceedings  to  locate 
and  open  the  said  street.    A  violation  of  the 
14th  Amendment  was  in  terms  claimed,  in 
that  an  appropriation  of  its  property  ac- 
quired by   the   proceedings  in   the  Federal 
court  was  sought  to  be  made  without  com- 
pensation.    The    return    further    set    forth 
tliat,  springing  out  of  these  facts,  there  was 
a  dispute  between  the  railroad  company  and 
the  city  of  South  Bend  as  to  the  validity  of 
the    proceedings    for    the    opening    of   said 
street,  and  that  "on  January  17,  1902,  for 
the  purpose  of  adjusting  and  settling  the 
said  conflicting  claims  of  the  relator  and 
the   defendant,   the   relator,  acting   by   ita 
then  board  of  public  works,  made  and  en- 
tered into  a  contract  whereby  the  defend- 
ant agreed  to  construct  a  steel  viaduct  above 
and  across  its  tracks  at  said  Elmira  street 
where  claimed  by  the  relator,  and  the  relat- 
or agreed  to  construct  the  approaches  there- 
to, and  each  agreed  to  perform  the  other 
agreements  set  forth  in  said  contract,  which 
is  in  writing  and  which  was  reported  to  the 
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cmnmon  eouncil  of  said  city  of  South  Bend, 
which,  by  ordinance  duly  psLSsed  and  enacted, 
ratified  and  approved  said  contract.  Said 
ordinance  and  said  contract  are  in  the  fol- 
lowing words  and  figures,  to  wit:  'Ordi- 
nance. An  ordinance  ratifying  a  contract 
between  the  department  of  public  works 
and  the  Terre  Haute  &  Logansport  Rail- 
way. Be  it  ordained  by  the  common  coun- 
cil of  the  city  of  South  Bend,  that  the  with- 
in contract,  made  on  the  17th  day  of  Jan- 
uary, 1902,  between  the  department  of  pub- 
lic works  and  the  Terre  Haute  &  Logans- 
port  Railway  Company,  is  hereby  ratified 
and  approved.  This  agreement  made  this 
17th  day  of  January,  1902,  between  the  city 
of  South  Bend,  by  and  through  its  board  of 
public  works,  and  the  Terre  Haute  k  Lo- 
gansport Railway  Company,  witnesseth,' " 
etc.  The  return  further  averred  that  the 
defendant  was  ready  at  all  times  to  con- 
struct the  said  viaduct  according  to  said 
contract  and  ordinance,  but  the  city  had 
not  performed  any  of  the  agreements  con- 
[Seejtained  •in  said  contract,  to  be  performed  by 
it,  and  that  it  had  not  given  to  the  defend- 
ant any  written  or  other  notice  to  con- 
struct the  viaduct  according  to  the  provi- 
sions of  said  contract. 

In  reference  to  this  return  the  supreme 
court,  in  its  opinion,  made  this  statement 
of  the  contention  of  the  parties: 

"Appellant's  counsel  assert  and  argue  an 
iiisufllciency  of  the  notice  and  return  of 
service  in  the  special  proceedings  of  the 
board  of  trustees  of  the  town  of  Myler  for 
the  establishment  of  Elmira  street;  a  want 
of  notice  to  the  mortgagee  of  the  property 
to  be  appropriated;  and,  In  consequence,  a 
taking  of  property  without  due  process  of 
law,  in  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

''Appellee's  counsel  insist  that  the  only 
question  presented  to  and  considered  by  the 
circuit  court  upon  the  demurrer  to  the  re- 
turn was  the  validity  of  the  agreement 
therein  pleaded." 

It  declared  that  the  appellee's  view  was 
the  correct  one,  and  that  the  only  ques- 
tion to  be  considered  was  the  validity  of  the 
agreement  therein  pleaded.  It  then  pro- 
ceeded to  discuss  its  validity,  holding  that 
it  was  beyond  the  power  of  the  city,  say- 
ing: '*The  agreement  entered  into  between 
the  relator  and  the  railway  company  was, 
on  the  part  of  the  city,  an  unwarranted  sur- 
render of  legislative  power  and  control'ovcr 
the  crossing,  and  an  unauthorized  assump- 
tion of  the  burdens  of  another,  and  is  in- 
valid and  void." 

It  is  now  contended  on  the  part  of  the 
defendant  in   error  that  no  Federal  ques- 


tion was  passed  upon  by  the  supreme  eonrt 
of  the  state  and  that,  therefore,  the  writ  of 
error  should  be  dismissed;  while  the  plaln- 
tiflT  in  error  insists  that  there  are  two  Fed- 
eral   questions:     First,    wliether    the    state 
court  gave  due  effect  to  the  proceedings  of 
the  Federal  court  in  the  foreclosure  and  sale 
of  the  property  under  the  trust  deed;  and, 
second,    whether    the    proceedings    for    the 
opening  of  the  street  were  had  without  no- 
tice to  the  defendant  and  its  predecessor, 
and  so  operated  to  take  private  property 
without  compensation.    This  involves  a  con- 
sideration of  the  meaning  and  scope  *of  the[SI 
return.    It  is  true  that  in  that  return  it  is 
alleged   that   no  notice   was  given  to  the 
railroad  company  or  its  predecessor  or  the 
trustee  in  the  trust  deed  or  any  bondholder, 
and  that  therefore  there  was  no  valid  ap- 
propriation of  the  property  of  the  railroad 
company   to   street   purposes.    It    is    also 
stated  that  by  the  foreclosure  proceedings 
in  the  Federal  court  the  full  title  to  the 
property  passed  to  the  defendant, — a  title 
which  in  its  origin  antedated  the  attempt  to 
open   the   street.     But   the    supreme   court 
held  that  these  were  merely  matters  of  in- 
ducement leading  up  to  the  making  of  the 
contract  for  a  viaduct;  that  they  were  only 
presented   for  the  purpose  of  showing  the 
state  of  the  controversy,  which  was  settled 
between  the  parties  by  the  making  of  this 
alleged   contract.     In  other  words,   it  did 
not  pass  upon  the  Federal  questions,  but 
held   that  they  were   put  entirely   out  of 
the  ease  by  facts  set  forth  in  the  return, 
presenting  a  question  obviously  not  of  a 
Federal  character. 

Now,  the  construction  of  a  pleading,  the 
meaning  to  be  given  to  its  various  allega- 
tions, and  the  determination  of  the  validity 
of  a  contract  made  by  parties  in  reference 
to  real  estate  in  the  state,  are,  as  a  rule, 
local  questions.  Doubtless  this  court  it 
not  concluded  by  the  ruling  of  the  state 
court,  and  must  determine  for  itself  whether 
there  is  really  involved  any  Federal  ques- 
tion which  will  entitle  it  to  review  the  judg- 
ment. Newport  Light  Co.  v.  Newport,  151 
U.  S.  527,  536,  38  L.  ed.  259,  262,  14  Sup. 
Ct.  Rep.  429,  and  cases  cited  in  the  opinion. 
A  case  may  arise  in  which  it  is  apparent 
that  a  Federal  question  is  sought  to  bo 
avoided  or  is  avoided  by  giving  an  unrea- 
sonable construction  to  pleadings,  but  that 
is  not  this  case.  Even  if  it  be  conceded 
that  the  conclusion  of  the  8u;ireme  court  of 
the  state  is  not  free  from  doubt,  there  ia 
nothing  to  justify  a  suspicion  that  there 
was  any  intent  to  avoid  the  Federal  ques- 
tions.   The    construction    placed    by    that 
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eouit  upon  the  pleading  was  a  reasonable 
one.    It  said  in  reference  to  the  matter: 

The  manifest  theory  of  the  pleader  was 
to  show  that  a  reasonable  and  bona  fide  con- 
•Itroversy  existed  as  to  the  validity  *of  the 
prooeedings  for  the  establishment  of  Elmira 
itreet  by  the  board  of  trustees  of  tht  town 
of  Myler^  as  an  inducement  to  and  consid- 
eration  for  entering  into   the  compromise 
agreement  pleaded^  and  that  said  contract 
haTing  been  legally  executed  and  not  re- 
leindad,  the  railway  company  was  thereby 
tbsolved  from  the  duty  declared  upon,  to 
oonstruet  and  maintain  a  grade  crossing  at 
the  point  in  controversy.    'A  single  para- 
graph of  answer  cannot  perform  the  double 
function  of  denying  the  cause  of  action,  and 
of  confessing  and  avoiding  it.    It  must  be 
<me  thing  or  the  other,  but  it  cannot  be 
both;  and  Its  character,  in  this  respect,  must 
be  determined  from  the  general  scope  of  its 
averments.'    Kimble  v.  Christie,  55  Ind.  140, 
144.     [In   our   opinion]    the   return   under 
consideration  was  intended  to  confess  and 
avoid  the  duty  sought  to  be  enforced,  and 
its    sufficiency    must    be    determined    upon 
that  theory.    This  conclusion  forbids  a  dis- 
cussion of  the  legality  of  the  various  steps 
taken  in  tlie  proceedings  to  establish  Elmira 
street,  as  well  as  the  constitutional  ques- 
tion raised." 

We  think  it  must  be  held  that  the  de- 
cision by  the  Supreme  Court  of  the  state 
WIS  placed  upon  a  suihcient  non-Federul 
ground,  and  therefore  the  writ  of  error  is 
dismissed. 


JOSfe  PARAISO,  Plff.  in  Err., 

V. 

UNITED   STATES. 
(See  8.  C.  Reporter's  ed.  368-372.) 

^rrog  to  supreme  court  of  Philippine 
Islands  —  Federal  question  —  when 
raised  In  time. 

1.  The  denial  of  a  motion  for  rehearing 
Ky  the  supreme  court  of  the  Philippine  Is- 
lands cannot  serve  to  bring  Federal  ques- 
"tions  into  the  record,  so  as  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
XTnited  States. 

iSrror  to  supreme  court  of  Philippine 
Islands  —  Federal  question  —  how 
raised. 

2.  A  conviction  of  falsification  of  docu- 
ments under  P.  l.  Pen.  Code,  art.  300,  claus- 
es 4«  7,  is  not  reviewable  in  the  Federal 
Supreme  Court  as  involving  the  denial  of 
the  protection  allorded  by  the  Philippine 
i9  li.  ed. 


Bill  of  Rights,  where  the  most  that 
be  gathered  from  the  record  is  that  the  s^ 
cused  contended  that  the  complaint  wai 
bad  by  the  rules  of  criminal  pleading. 

Criminal  oomplaifit  —  sulHcieney. 

3.  The  requirement  of  the  Philippine  Bill 
of  Rights,  that  the  accused  be  advised  of 
the    nature    and    cause   of   the    accusation 

Xinst  him,  is  satisfied  where  such  com- 
int,  however  open  it  may  be  to  criticism 
on  demurrer,  supposing  the  strict  rules  of 
the  old  common  law  to  be  applied,  leaves 
no  doubt  in  the  mind  of  a  person  of  rudi- 
mentary intelligence  that  it  means  to  charge 
the  accused  with  falsification  of  documenu, 
contrary  to  the  Philippine  Penal  Code. 

Appeal   and   error  —  questions   review- 
able. 

4.  Errors  not  assigned  will  not  be  consid- 
ered by  the  Federal  Supreme  Court  on  writ 
of  error. 

INo.  23.] 


Submitted  December  2,  1007.    Decided  De- 
cember 16,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  conviction  of  falsification 
of  documents  In  the  Court  of  First  In- 
stance of  the  Province  of  Laguna.  Dis- 
missed for  want  of  jurisdiction. 
See  same  case  below,  5  Philippine,  149. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Aldis  B.  Browne  and  Alex. 
Britton  submitted  the  cause  for  plaintiff 
in  error. 

Solicitor  General  Hoyt  and  Assistant  At- 
torney General  Russell  submitted  the  cause 
for  defendant  in  error: 

The  constitutional  or  other  Federal  claim 
must  be  real  and  substantial  in  order  to  give 
jurisdiction  to  this  court;  and  the  bare  aver- 
ment of  a  Federal  question  is  not  sufficient; 
there  must  be  at  least  color  of  ground  there- 
for. 

Millingar  v.  Hartupee,  6  Wall.  268,  18  L. 
ed.  829 ;  New  Orleans  v.  New  Orleans  Water- 
works Co.  142  U.  S.  79,  35  L.  ed.  943,  18 
Sup.  Ct  Rep.  142;  Hamblin  v.  Western 
Land  Co.  147  U.  S.  631,  37  L.  ed.  267,  13 
Sup.  Ct.  Rep.  353;  St  Louis,  C.  G.  &  Ft 
S.  R.  Co.  V.  Missouri,  166  U.  S.  483,  39  L. 
ed.  504,  16  Sup.  Ct  Rep.  443;  Clarke  ▼. 
McDade,  165  U.  S.  172,  41  L.  ed.  674,  17 
Sup.  Ct  Rep.  284;  Wilson  v.  North  Caro- 
lina, 169  U.  S.  595,  42  L.  ed.  871,  18  Sup. 
Ct.  Rep.  435;  Lampasas  v.  Bell,  180  U.  8. 
276,  45  L.  ed.  627,  21  Sup.  Ct  Rep.  368; 
Sawyer  v.  Piper,  189  U.  S.  154,  47  L.  ed. 
757»  23  Sup.  Ct.  Rep.  633;  American  R.  Co. 
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▼.  Castro,  204  U.  S.  453,  51  L.  ed.  564,  27  in  which  a  sUtute  of  the  United  States  is 

Sup.  Ct  Rep.  406.  involved,  under  the  act    of    July   1,   1902, 

Further,  the  claim  must  be  seasonable;  chap.  1360,  f  10.  32  Stat,  at  L.  695,  U.  8. 
it  must  be  made  at  the  proper  time,  in  the  Conip.  Slnt.  Supp.  1907,  p.  214.  By  the  ar- 
proper  way;  that  is,  in  the  trial  court,  or  tide  mentioned  a  public  official  it  sub- 
at  least,  in  state  cases,  before  final  judg-  jectcd  to  imprisonment  and  fine  if  he  com- 
ment in  the  highest  court  of  the  state.  mits  a  falsification,  clause  4,  •'by  pervert- 

Lawler  v.  Walker,  14  How.  149,  14  L.  ed.  ing  the  truth  in  the  narration  of  facts,"  or, 
364;  Spies  v.  Illinois  (Ex  parte  Spies)  123  clause  7,  •*by  giving  out  an  authentic  copy 
U.  S.  131,  181,  31  L.  ed.  80,  91,  8  Sup.  Ct.  of  a  fictitious  document,  or  by  stating  there- 
Rep.  21;  Brooks  v.  Missouri,  124  U.  S.  394.  in  a  contrary  or  different  thing  from  that 
31  L.  ed.  454,  8  Sup.  Ct.  Rep.  443 ;  Morrison  contained  in  the  genuine  original."  It  is 
V.  Watson,  154  U.  S.  115,  38  L.  ed.  Ill,  14  assigned  as  error  that  the  plaintiff  in  error 
Sup.  Ct.  Rep.  995;  Winona  A  St.  P.  Land  was  required  to  answer  without  being  ad- 
Co.  V.  Minnesota,  159  U.  S.  541,  40  L.  ed.  vised  of  the  nature  and  cause  of  the  accuss- 
253,  16  Sup.  Ct.  Rep.  88;  F.  G.  Oxley  SUvc  t>on  against  him,  and  that  he  was  convicted 
Co.  V.  Butler  County,  IGO  U.  S.  658,  41  L.  without  due  process  of  law.  It  is  argued 
ed.  1152,  17  Sup.  Ct.  Rep.  709;  Citizens*  Sav.  further,  althougli  not  assigned  as  error,  that 
Bank  V.  Owensboro,  173  U.  S.  043,  43  L.  ed.  the  sentence  inflicted  a  cruel  and  unusual 
843,  19  Sup.  Ct.  Rep.  530,  571;  Home  for  punishment,  by  reason  of  the  amount  of 
Incurables  v.  New  York,  187  U.  S.  155,  47  ^^^  ^^^  ^^^  t*»**  '^"ff**»  «'  ^^  *<^™  <>'  *"»• 
L.  ed.  117,  63  L.R.A.  329,  23  Sup.  Ct.  Rep.  prisonment;  and  still  further,  that  the  fine 
Q^  was  greater  than  that  which  the  statute  im- 

A  constitutional  question  giving  jurisdic-  Pos^d    all   contrary   to  the  Philippine    Bill 

tion  to  this  court  is  not  presented  by  a  r«c-  ""J ^'^^l\,  ^^^  f  t    1a i    J^^''  ^  ^^'  ^^^' 

ord  which  merely  shows  that  the  question  *  5      3-  Stot.  at  L.  691,  692. 
is  contained  in  the  specifications  of  error.        There  ,s  no  su-ijestion  m  the  record  that 

made  for  the  purposes  of  appeal,  and  was  \">'  ^[  ^^^^  questions  Vvere  raised  at  any[S7 

not  presented  to  the  trial  court.  stage  below,  excrpt  m  an  agreement  of  coun- 

Arkansas  v.   Schlierholz,   179   U.   S.  598.  «^^  that  the  full  record  showed  that  before 

45  L.  ed.  335,  21  Sup.  Ct.  Rep.  229;  John-  ^^^  evidence  was  received  the  plaintiff  in 

son  v.  New  York  L.  Ins.  Co.  187  U.  S.  491,  'Z''''  """,*         T    I  T'l   /   ^T  ^'\  ^^"^  °' 

47  L.  ed.  273,  23  Sup.  Ct.  Rep.  194;   Chi-  ";?\  f''^%  ^"1^    substitute    the    statement 

cago,  I.  &  L.  R.  Co.  V.  McGuire,  196  U.  S.  *^**  '^^  ?';?  '"''^^'1^.   ^    u-  pI^^,^*/''"^*" 

128,  49  L.  ed.  413,  25  Sup.  Ct.  Rep.  200;  ^*^   fr'^^l   »"^    *^^*   he   objected    to   the 

Hulbert  V.  Chicago,  202   U.  S.  275,  50  L.  "^<^<*P  '^'^  «f  «"y  evidence  ,n  support  of  the 

ed.  1026,  26  Sup.  Ct.  Rep.  617;  Osborne  v.  complaint  because  it  was  incapable  of  be.n- 

Clark,  204  U.  S   565,  51  L.  ed.  619.  27  Sup.  »"«t»'n^<^,  by  evidence,  which  objection  waa 

i-ii.    r»        oin     e  ■»#    x-        0^4   tt    c  ovemiied.      There    was    a    motion    for    re- 

Ct.  Rep.  319;   Serra  v.  Mortiga.  204  U.  S.  ,        .  ..  j        ^       ^  •     ^u 

ATt\   ci  T    ^j    KT1    oT  o        r^iT  n        0  40  hearing,  on  the  grounds  set  out  m  the  as- 
470,  51  L.  ed.  571,  27  Sup.  Ct.  Rep.  343.  **  .      .         ^    .    .  ^,  .. 

•     .,  .  .,   '^  .r         .,    .  sipnment  of  error,  but,  as  the  motion  waa 

In  the  present  case  the  record  shows  that  j.j..^  ..  ,..  , 

1   •  j.'i»  j«j       i,      '      t.1,  A'  *•!  1  denied,    that   cannot   be    relied    upon    her«. 

plaintiff  did  not  raise  the  question  until  he  ^       .  '  .,.,,  _  ...      ^■^    ...    __ 

'^     ,.  J    ,  ,  i.     i.1      «i  •!•      •  »^Pe  McMillen   v.  Ferrum   Min.  Co.   197    U. 

applied   for  a  rehearing  to  the   Philippine  ^    «.„    .^  t      j    -oi    oc  c?        r^4.    r»        co« 

*^*^  X      Ti.  V       V         1    ij    1-      *i  S.  343.  49  L.  ed.  <84,  25  Sup.  Ct.  Rep.  533. 

supreme  court.     It  has  been   held  directly  ,.  . ,  ,         .       .  '    .       ,;  *       i.# 

.,*^.  ...  -  .  ..  1      ^1.    i-.  It  would  \ye  going  far  in  allowance  for  dif- 

that  a  privilege  of  immunity  under  the  Con-  -        *    u  i  •*        r    au       i  *        j        *•         a. 

..,    ..  *.  ,        .         .i.1.  i.     1  ferent    habits    of    thought    and    action,    to 

8t.tut.on  cannot  be  set  up  m  this  court  when  ^^^^^  ^^^^  ^^  ^^^^  a.  equivalent  to  a  de- 

suggested  for  the   first  time  in  a  petition  ^„„^^     ^,  ^„^^  below  does  not  so  inter- 

for  rehearing  after  jud^ent.  pret    it,    but   says   that   no   exception   waa 

Ti    S"i«    ,^- T       ."■  «,f°^^  T*      r? •«  '«''«'»   to  *»>«  sufficiency  of  the  ^.npUint. 

U.  S.  48,  34  L.  ed.  614,  11  Sup.  Ct.  Rep.  ,-  ,,  ,  *    *u       &     a      a    •* 

M*    >•  u     11       r«    w      lo^  TT   o   iMi^    «^  T  It  would  be  going  farther  to  treat   it   aa 

15'  a?«    n    Q  •  ^T'p^    9.f'   t'2  ««*t'"g  "P  the  Philippine  Bill  of  RighU  in 

tu}^      ifo"?;    Q\?n^,-  T  '  H^/  7,  •n»»^Ky  to  a  claim  of%onstitutional  rigliU 

Schroeder,  149  U.  S   580,  3.  L.  ed.  856    13  .„  ^  ^^^^.^  ^^^  ^j  ^j^^  U„.^^j  ^^^^  ,, 

Sup.  Ct.  Rep.  934;  Miller  v.  Texas,  153  U.  ^  ^^^^  .,  brought  up  from  the  circuit  court 

S.  535.  38  L  ed.  812   14  Sup.  Ct   Rep.  874 ;  ^„  ^^^  ground  that  it  involves  the  construe 

^TfjV*     T^^  Mi'  '  ^  ^'  '^'  tion  or  application  of  the  Constitution   of 

942,  15  Sup.  Ct.  Rep.  777.  ^Yie  United  SUtes.  the   record   must  tliow 

that  the  question  was  raised  for  the  oon- 

Mr.  Justice  Holmes  delivered  the  opin-  sideration   of   the   court   below.     Carey    ▼. 

ion  of  the  court:  Houston  &  T.  C.  R.  Co.  150  U.  S.  170,  181, 

The   plaintiff  in   error   was  convicted  of  37  L.  ed.  1041,  1044.  14  Sup.  Ct.  Rep.  W; 

falsification    of    documents,    under    article  Ansbro  v.  United  States,  159  U.  S.  695,  40 

300.  subdivisions  4,  7,  of  the  Philippine  Pe-  L.  ed.  310,  16  Sup.  Ct.  Rep.   187;   Cornell 

nal  Code.    He  brings  the  case  here  as  one  y.  Green,   163  U.  S.  75,  78,  41  L.  ed.  76, 
450  207  V.  8. 
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77,  16  Sup.  Ct.  Rep.  969;  Cincinnati,  H. 
ft  D.  R.  Co.  ▼.  Thitbaud,  177  U.  8.  615, 
610,  620,  44  L.  ed.  911-913,  20  Sup.  Ct. 
Rep.  822;  Arkansaa  v.  Schlierholx,  179  U. 
S.  598,  45  L.  ed.  335,  21  Sup.  Ct.  Rep.  220. 
The  most  that  could  be  gathered  from  this 
record  is  that  the  plaintiff  in  error  con- 
tended that  the  complaint  was  bad  by  the 
rules  of  criminal  pleading.  See  Cornell  t. 
Green,  163  U.  S.  76,  79,  41  L.  edi  76,  77, 
16  Sup.  Ct.  Rep.  969.  There  was  no  hint 
that  he  relied  on  the  Bill  of  Rights  or  con- 
tended that  the  complaint  would  not  satisfy 
that.  The  Bill  of  Rights,  in  all  probability, 
was  an  afterthought  when  everything  else 
had  failed. 

Our   consideration   of   the  case   properly 
might   stop   here.     But,   as   the   rule   laid 
down  probably  was  not  well  known,  we  will 
add  that  we  find  nothing  in  the  errors  as- 
^"ijsigned.    The  complaint,   ^however  open   it 
night   be   to  criticism   on   demurrer,   sup- 
posing the  strict  rules  of  the  old  common 
law  should  be  applied,  would  leave  no  doubt 
in  the  mind  of  any  person  of  rudimentary 
intelligence   that   it   meant   to   charge   the 
defendant  with  falsely  entering  on  the  stubs 
of  certain  specified  tax  certificates  smaller 
sums  than  those  shown  by  the  certificates 
mnd  actually  received  by  him,  and  with  al- 


tering such  stubs  to  lower  sums,  with  in- 
tent of  gain;  that  is  to  say,  with  intent  to 
settle  his  accounts  as  a  public  officer  on 
the  showing  tliat  less  was  due  than  was* 
due  in  fact,  contrary  to  article  300,  clause* 
4,  6,  and  7,  of  the  Penal  Code.f  If  the 
Philippine  Code  had  sanctioned  *this  form,[S7S] 
it  is  extravagant  to  contend  that  the  en- 
actment would  have  been  void  under  the 
UwB  of  the  United  States.  Yet  that  is  n 
test.  See  Missouri  ▼.  Dockery,  191  U.  8. 
165,  171,  48  L.  ed.  133,  134,  24  Sup.  Ct 
Rep.  53.  The  BiU  of  Rights  for  the  Philip- 
pines, giving  the  accused  the  right  to  de- 
mand the  nature  and  cause  of  the  accusa- 
tion against  him,  does  not  fasten  forever 
upon  those  islands  the  inability  of  tht 
seventeenth  century  common  law  to  under- 
stand or  accept  a  pleading  that  did  not  ex- 
clude every  misinterpretation  capable  of 
occurring  to  intelligence  fired  with  a  desire 
to  pervert. 

We  do  not  feel  called  upon  to  consider 
errors  not  assigned.  SeeO'Neil  v.  Vermont^ 
144  U.  S.  323,  331,  36  L.  ed.  450,  455,  18 
Sup.  Ct.  Rep.  603. 

Writ  of  error  dismissed. 

Mr.  Justice  Harlan  dissents. 


tThe   complaint   is   as   follows,   omitting 
"the  title,  signature,  and  verification: 

The  undersijHicd  accuses  Jos6  Para  i so  of 
the  crime  of  falsification,  committed  as  fol- 
lows:    That  the  said  Jos^  Paraiso,  in  his 
capacity   as   municipal  treasurer   of  Lum- 
btng,  entered  upon  registration  tax  certifi- 
cate No.  481,054,   issued  at  Lumbang  the 
3l8t  of  May,  1904,  to  one  Pedro  Robie,  the 
Amount  of  $6.00,  and  erased  from  the  stub 
thereof   the   figures   written   thereon,   with 
the  exception  of  the  two  00,  leaving  traces 
0/  the  figure  thus  erased,  there  appearing, 
however,  upon   the  same  stub,  written   in 
Pencil  by  the  accused,  the  figures  2.00,  this 
^in£f   the  amount  shown  on   the  abstract 
*Ubnaitted  to  the  provincial  treasurer,  all 
^f  this  with  intent  of  gain. 

That  on  r^istration  tax  certificate  Na 

^B  1,052,  issued  at  Lumbang  on  the  31st  day 

^f  May,  1904,  to  Francisco  Guimoc,  he  en- 

^<srcd  the  amount  of  $4  as  the  price  of  the 

^^id  certificate,  whereas  on  the  stub  thereof 

^e  only  entered  the  amount  of  $2,  thereby 

^^ommitting  the  crime  of  falsification  of  a 

^^ocument,  provided  for  and  penalized  under 

'paragraphs  4,  6,  and  7  of  i  300  of  the  Penal 

vk>de.     It  further  appears  from  the  abstract 

%abmitted  by  him  that  the  amount  received 

^as  $2.00,  thus  defrauding  the  government 

to  his  personal  advantage  and  gain. 

That  at  different  times  during  the  year 
1004,  in  his  capacity  as  municipal  treas- 
urer of  the  town  of  Lumbang,  Laguna,  he 
issued  registration  tax  certificates  to  the 
following  persons  under  the  following  num- 
bers: 

Eduardo   Llantos,  No.   461,053;    Damaso 
5S  li.  ed. 


Garcia,  N.o.  481,044;  Apolinario  Almario, 
No.  339,727;  Cenon  Labra,  No.  339,890; 
Pablo  Cristobal,  No.  339,897 ;  Luis  Abi,  No. 
339,877;  Leon  Mondes,  No.  339.852;  Luia 
Valdomora,  No.  339,848;  Gregorio  Muling- 
bayan,  No.  339,846;  Filemon  Mercado,  No. 
339,840;  Pablo  Saraonte,  No.  339,795;  Mari- 
ano Magano,  No.  339,785;  Vicente  Valdea- 
vella,  No.  339,783;  Juan  Wadis,  No.  330,- 
763 ;  Mateo  Laiguartilla,  No.  339,744 ;  Faus- 
tino  Resales,  No.  339,707 ;  Deogracias  Babia, 
No.  339,701;  Dionisio  Abad,  No.  339,604; 
Eduardo  Ramillosa,  No.  330,673;  Monioo 
Abad,  No.  339,660;  Conrado  Lagunda,  No. 
339,632;  Juan  Tablico,  No.  339,605;  Ubaldo 
Mercado,  No.  339,541;  Juan  Pohauan,  No. 
339,510;  Antonio  Eborda,  No.  339,379;  Ciri- 
lia  del  Castillo,  No.  339,375;  Valeriano  de 
Ramos,  No.  339,341;  Mateo  Pacoma.  No. 
339,313;  Mariano  Valdeavella,  No.  339,491; 
Benedicto  Valdeavella,  No.  339,490;  Juan 
Mercado,  No.  339,477;  Epifanio  Vellestro, 
No.  339,445;  Marcelino  Cabalsa,  No.  330,- 
409;  Marcelo  Tabirao,  No.  339.905;  Placido 
Macadagay,  No.  339,837;  Juan  Valea vella. 
No.  339,604;  Bemabe  Yamballa,  No.  330,- 
558;  L^n  Abi,  No.  330,540;  upon  which 
said  certificates  there  appear  to  have  been 
entered  and  collected  by  the  accused  larger 
amounts  than  those  shown  on  their  corre- 
sponding stubs  after  he  had  settled  his  ac- 
counts with  the  provincial  treasurer;  and 
that  the  said  stubs,  or  most  of  them«  con- 
tain erasures,  changes,  and  alterations,  all 
of  which  said  acts  are  punishable  under 
paragraphs  4,  6,  and  7  of  $  300  of  the 
Penal  Code,  relating  to  the  crime  of  falsiil- 
cation,  for  the  purpose  of  gain. 

Ml 
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JOHN  M.  FLEMISTER,  PMT.  in  Err., 

V. 

UNITED   STATES. 

(See  S.  C.  Reporter's  ed.  372-376.) 

Appeal  —  in    criminal    cases  —  increas- 
ing  sentence  in  appellate  tribunal. 

1.  The  supreme  court  of  the  Philippine 
Itlsnds,  upon  reversing  a  judgment  of  the 
court  helow  in  a  criminal  case  on  an  appeal 
taken  by  the  accused,  has  jurisdiction  to 
convict  him,  on  the  same  facts,  of  a  different 
offense,  carrying  an  increased  sentence. 

Oriminal  law  — former  Jeopardy  —  con- 
Tiction  of  higher  crime  on  appeal. 

2.  An  accused  is  not  placed  twice  in  jeop- 
ardy for  the  same  offense  within  the  mean- 
ing of  the  act  of  July  1,  1902  (32  Stat,  at 
X.  692,  chap.  1369),  §  5,  because  the  su- 
preme court  of  the  Philippine  Islands,  upon 
reversing  judgment  below  in  a  criminal  case, 
on  an  appeal  taken  by  the  accused,  con- 
victed him,  on  the  same  facts,  of  a  different 
offense,  carrying  an  increased  sentence. 

Criminal   law -»  former  Jeopardy  —  dis- 
tinct offenses. 

3.  Treating  as  two  different  offenses  as- 
saults on  two  different  individuals  does  not 
place  the  accused  twice  in  jeopardy  for  the 
same  offense,  within  the  meaning  of  the  act 
of  July  1,  1002,  §  5,  even  if  these  assaults 
occurred  ver^'  near  each  other,  in  one  con- 
tinuing attempt  to  defy  the  law. 

[No.    70.] 

Submitted  December  6,  1907.    Decided  De- 
cember 16,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  jud  -  tient 
which  reversed  a  conviction  in  the  Court  of 
First  Instance  at  Manila  for  resisting  ar- 


rest, and  convicted  him  of  a  criminal  at- 
tempt against  an  agent  of  the  authoritiea» 
and  increased  the  sentence.     Affirmed. 

See  same  ease  below,  5  Philippine,  650. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  J.  Bowers  submitted  the  cause 
for  plaintiff  in  error: 

While  more  than  one  offense  may  result 
from  the  same  act,  and  the  prosecution  may 
carve  out  of  the  transaction  any  one  of  the 
several  specific  offenses,  yet  the  prosecution 
can  take  only  one  slice. 

1  Bishop,  Crim.  Law,  §§  804,  801. 

There  is  really  but  one  offense,  and  to 
punish  this  plaintiff  in  error  again  would 
be  to  punish  him  twice  for  the  same  of- 
fense. 

Fiddler  v.  State,  7  Humph.  508. 

By  appeal  from  the  judgment  of  the 
court  of  first  instance  of  the  city  of  Manila 
the  accused  did  not  waive  his  immunity 
from  second  jeopardy  on  the  charge  of  the 
commission  of  the  offense  embraced  in  art. 
249  of  the  Penal  Code. 

Hopt  V.  Utah,  110  U.  S.  574,  28  L.  ed. 
262,  4  Sup.  Ct.  Rep.  202;  Thompson  ▼. 
Utah,  170  U.  8.  343,  42  L.  ed.  1001,  18  Sup. 
Ct.  Rep.  620;  People  v.  Dowling,  84  N.  Y. 
478;  Guenther  V.  People,  24  N.  Y.  100; 
People  V.  Cignarale,  110  N.  Y.  30,  17  N.  B. 
135;  Stuart  v.  Com.  28  Gratt.  950;  State 
V.  Martin,  30  Wis.  216,  11  Am.  Rep.  567; 
State  V.  Hill,  30  Wis.  416;  SUte  v.  Belden, 
33  Wis.  120,  14  Am.  Rep.  748;  Slaughter 
V.  State,  6  Humph.  410;  Brennan  v.  Peo- 
ple, 15  111.  511;  Bamett  v.  People,  64  111. 
325;  Sipple  v.  People,  10  111.  App.  144; 
Morris  v.  State,  8  Smedes  k  M.  762;  John- 
son V.  State,  29  Ark.  31,  21  Am.  Rep.  154; 
State  ▼.  Tweedy,   11   Iowa,   350;   State   v. 


Note. — Former  jeopardy  in  retrial  on  higher 
charge  after  setting  aside  verdict  for  lower 
ehar-j:?. 

In  Trono  v.  United  States,  199  U.  S. 
621,  50  L.  ed.  292,  26  Sup.  Ct.  Rep.  121,^ 
tlie  holding  in  which,  that  an  accused  is 
not  placed  twice  in  jeopardy  for  the  same 
offense,  within  the  meaning  of  the  act  of 
July  1,  1902,  f  5,  because  the  supreme  court 
of  the  Philippine  Islands,  upon  an  appeal 
taken  by  the  accused,  convicts  him  upon  the 
same  facts  of  a  different  offense  carrying 
an  increase  sentence,  is  reaffirmed  in 
Flemister  v.  United  States, — the  court, 
after  noting  an  earlier  decision  to  the  effect 
that  the  statutory  provision  referred  to  is 
to  be  construed  sis  the  same  phrase  would 
be  construed  in  the  Constitution  of  the 
United  States,  from  which  it  was  originally 
taken,  says  that  the  question  may  be  re- 
garded SIS  the  same  as  if  it  arose  in  one  of 
the  Federal  courts  in  this  country,  where, 
apon  an  indictment  for  a  greater  offense, 
tht  jury  had  found  the  accused  not  guilty  of 
that  ottcnse,  bitt  guilty  of  a  lower  one  which 
H'Mjf  JucJuded   in  it,  and,  upon   an  appeal 


from  that  judgment  by  the  accused,  a  new 
trial  had  been  granted  by  the  appellate 
court,  and  the  question  was  whether,  upon 
the  new  trial  accorded,  the  accused  could 
be  again  tried  for  the  greater  offense  set 
forth  in  the  indictment,  or  must  the  trial 
be  confined  to  that  offense  of  which  the  ac- 
cused had  previously  been  convicted,  and 
which  conviction  had,  upon  his  own  mo- 
tion, been  set  aside  and  reversed  by  the 
higher  court;  and  states  that  this  question 
has  given  rise  to  much  diversity  of  opinion 
in  the  various  state  courts. 

The  discussion  of  this  question  in  the 
case  referred  to  is  so  complete  as  to  render 
any  annotation,  further  than  a  few  sup- 
plemental citations,  unnecessary. 

To  the  csises  referred  to  in  the  dissenting 
opinion  of  Mr.  Justice  McKenna,  as  hold- 
ing that  the  accused  cannot  be  retried  for 
any  higher  offense  than  that  of  which  he 
was  convicted,  the  following  may  be  added: 
United  States  v.  Owens,  2  Alaska,  480; 
Huntington  v.  Superior  Court  (Cal.  App.) 
90  Pac.  141;  Sipple  v.  People,  10  111.  App. 
144;  State  v.  Smith,  132  Iowa,  645.  109  N. 

S07  V.  8. 
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Ross,  29  Mo.  32;  State  v.  Kattlemaxm,  35 
Ho.  105;  JohiiBon  v.  State,  27  Fla.  246,  0 
So.  208;  Golding  ▼.  State,  31  Fla.  202,  12 
So.  525;  State  v.  Dennison,  31  La.  Ann. 
847;  State  v.  Murphy,  13  Wash.  229,  43 
Pae.  44;  Bdl  ▼.  State,  48  Ala.  684,  17  Am. 
Eep.  40;  Berry  v.  State,  65  Ala.  117;  Brown 
?.  United  SUtes,  2  Ind.  Terr.  682,  52  S.  W. 
M;  Jones  v.  State,  13  Tex.  168,  62  Am. 
Dec.  550;  State  ▼.  Steeves,  29  Or.  85,  43 
Pae.  947;  People  ▼.  Knapp,  26  Mich.  113; 
People  ▼.  Comstock,  65  Mich.  407,  21  N.  W. 
384;  George  ▼.  SUte,  59  Neb.  163,  80  N. 
W.  486;  State  v.  Kittle,  2  Tyler  (Vt.)  472. 

Solicitor  General  Hoyt  and  Assistant  At- 
torney General  Russell  submitted  the 
cause  for  defendant  in  error: 

While  the  acta  charged  in  the  municipal 
court  and  in  the  court  of  first  instance 
^ew  out  of  the  same  occurrences,  they  were 
different  offenses  in  fact,  and,  under  the 
urell-settled  test,  they  were  distinct  in  point 
of  law,  one  requiring  certain  evidence  which 
the  other  did  not. 

1  Bishop,  Grim.  Law,  i  1061;  Wilson  v. 
State,  24  Gonn.  57;  Burton  v.  United 
SUtes,  202  U.  S.  344,  381,  50  L.  ed.  1057, 
1071,  26  Sup.  Ct.  Rep.  688. 

A  plea  of  autrefois  acquit  must  be  upon 
a  prosecution  for  the  same  identical  of- 
fense. 

4  Bl.  Gom.  336. 

It  must  appear  that  the  offense  charged 
was  the  same  in  law  and  in  fact.  Tlie  plea 
will  be  vicious  if  the  offenses  charged  in 
the  two  indictments  be  perfectly  distinct 
in  point  of  law,  however  nearly  they  may 
hp  connected  in  fact. 

Com.  V.  Roby,  12  Pick.  504;  State  v. 
Kash,  86  N.  C.  651,  41  Am.  Rep.  472. 

The  test  is  not  whether  the  defendant  has 


already  been  tried  for  the  same  act,  but 
whether  he  has  been  put  in  jeopardy  for 
the  same  offense.  A  single  act  may  be  an 
offense  against  two  statutes. 

Morey  v.  Com.  108  Mass.  433. 

The  fact  that  both  charges  related  to 
and  grew  out  of  one  transaction  made  no 
difference. 

Carter  v.  McClaughry,  183  U.  S.  366,  394, 
46  L.  ed.  236,  250,  22  Sup.  Ct.  Rep.  181. 

In  Burton  v.  United  States,  202  U.  S. 
344,  60  L.  ed.  1057,  26  Sup.  Ct.  Rep.  688, 
this  court  held  that  defendant  could  not 
plead  his  acquittal  upon  the  charge  of  hav- 
ing received  forbidden  compensation  from 
Mahaney,  an  officer  of  a  certain  company, 
in  bar  of  a  prosecution  upon  the  charge  pf 
having  received  such  compensation  from 
the  company  itself. 

The  same  acts  may  constitute  an  offense 
against  each  of  two  sovereignties  exercising 
jurisdiction  over  the  same  territory,  and 
a  prosecution  brought  by  one  does  not  nec- 
essarily bar  a  prosecution  brought  by  the 
other. 

United  States  v.  Chan  Cun  Chay,  4  Off. 
Gaz.  42;  State  v.  Taylor,  133  N.  C.  760, 
46  S.  E.  6;  Moore  v/lllinois,  14  How.  17, 
14  L.  ed.  307;  Fox  v.  Ohio,  5  How.  432,  12 
L.  ed.  222;  United  States  v.  ^farigold,  9 
How.  660,  13  L.  ed.  257;  United  States  v. 
Cruikshank,  92  U.  S.  642,  23  L.  ed.  588; 
United  States  v.  Barnhart,  10  Sawy.  491, 
22  fed.  286. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  of  a 
criminal  attempt  against  an  agent  of  the 
authorities  by  striking  one  Felieiano  •Celi-[S74l 
min,  a  policeman,  who  was  trying  to  arrest 


W.  115;  State  V.  Walker,  133  Iowa,  489, 
1 10  N.  W.  925;  State  v.  Joseph,  40  La.  Ann. 
5,  3  So.  405;  People  v.  Farrell,  146  Mich. 
^64,  109  N.  W.  440;  Rolls  v.  State,  52  Miss. 
^91;  State  V.  Pitts,  67  Mo.  85;  Robinson 
V.  State,  21  Tex.  App.  100,  17  S.  W.  632; 
^mith  V.  State,  22  Tex.  App.  316,  3  S.  W. 
084:  Coleman  v.  State  (Tex.  Crim.  App.) 
^.j  8.  W.  90. 

The  contrary  view,  with  which  the  ma- 
jority opinion  in  Trono  v.  United  States, 
%upra,  is  in  accord,  is  upheld  in  the  follow- 
tnf;  cases: 

Bailey  v.  State,  26  Ga.  579;  State  v.  Mc- 
Cord.  8  Kan.  232,  12  Am.  Rep.  469;  State 
V.  Miller,  35  Kan.  328,  10  Pae.  865;  State 
>.    Morrison,    67    Kan.    144,    72    Pae.    5.14; 
Bohanan  v.  State,  18  Neb,  57,  53  Am.  Rep. 
791,  24  N.  W.  390;   State  v.   Behimer.  20 
Ohio   St.   572;    State  v.  Matthews.    142  N. 
C.  «21,  55  S.  E.  342;  State  v.  Gillis,  73  S. 
C.  318,  5  L.R.A.(N.S.)671,   63   S.   E.   487; 
SUte  V.  Bradley,  67  Vt.  465,  32  Atl.  238, 
in  which  last  case  it  is  said  that  the  ver- 
dict of  guilty  in  a  lesser  degree  is  only  an 
implied  aoquitta]  in  the  greater  degree,  and, 
B9  lu  ed. 


if  the  verdict  from  which  the  inference  is 
drawn  is  set  aside,  nothing  remains  to  sus- 
tain the  inference,  and  tiie  verdict  and  its 
incidents  fall  together,  and  the  indictment 
is  left  to  stand  as  though  there  had  been 
no  trial. 

So  also  in  Turner  v.  Territory,  15  Okla. 
557,  82  Pae.  650,  and  State  v.  KesMer,  15 
Utah,  142,  02  Am.  St.  Rep.  911,  49  Pae. 
293,  it  is  held,  independently  of  the  statu- 
tory provision  that  the  granting  of  a  new 
trial  places^  the  parties  in  the  same  ))Osi- 
tion  as  if  no  trial  had  been  had,  that, 
when  a  defendant  is  found  guilty  of  a  lower 
grade  of  crime  than  the  highest  charged  in 
the  indictment,  and  a  new  trial  is  granted 
on  his  motion,  its  effect  is  to  set  aside  the 
whole  verdict,  and  leave  the  case  for  trial 
upon  the  same  issues  as  upon  the  first  trial. 

A  more  extended  discussion  of  this  ques- 
tion, including  cases  turning  upon  consti- 
tutional and  statutory  provisions,  may  be 
found  in  the  case  note  to  State  v.  Gillis,  5 
L.RJi.(N.S.)  671. 
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him,  and  by  using  vile,  abusive,  and  threat- 
ening language  to  the  same  officer,  contrary 
to  article  240,  clause  2,  of  the  Penal  Code 
of  the  Philippines.  He  was  sentenced  un- 
der article  250,  which  provides  the  punish- 
ment for  such  attempts.  He  was  convicted 
in  the  court  of  first  instance  of  the  same 
facts,  but  was  sentenced  under  article  252, 
which  punishes  those  who,  without  being 
Included  In  article  249,  should  resist  the 
authorities  or  their  agents.  He  then  ap- 
pealed, whereupon  the  supreme  court  decid- 
ed that  the  offense  fell  within  article  249, 
and  increased  the  sentence.  The  errors  as- 
signed are  that  the  supreme  court  had  no 
jurisdiction  to  increase  the  sentence,  this 
being  stated  in  various  forms,  and  that 
"the  decision  of  the  court  places  the  accused 
in  jeopardy  for  the  same  offense  according 
to  the  corresponding  provisions  of  f  5  of  the 
act  of  Congress  of  July  1,  1902  [32  Stat, 
at  L.  692,  chap.  13G0]."  There  is  also  the 
usual  averment  that  the  decision  deprives 
the  accused  of  his  liberty  without  due  proc- 
ess of  law;  but  that  may  be  pa:)sed  over, 
as  there  is  notliing  in  the  record  to  justify 
it.  It  is  not  necessary  to  connitler  what 
would  amount  to  denial  of  due  process  of 
law.  The  plaintiff  in  error  was  convicted 
after  a  full  trial,  with  all  the  usual  forms, 
upon  a  specific  and  definite  complaint  and 
evidence  warranting  the  result. 

The  objection  to  the  power  of  the  su- 
preme court  to  increase  the  sentence  is  dis- 
posed of  by  the  recent  decision  in  Trono  v. 
United  States,  190  U.  S.  521,  50  L.  ed.  292, 
26  Sup.  Ct.  Rep.  121.  The  only  assign- 
ment of  error  that  needs  a  word  is  that 
which  was  intended  to  rely  upon  a  previous 
conviction  that  was  pleaded  and  put  in  evi- 
dence. This  was  a  conviction  by  a  munici- 
pal court  of  a  violation  of  ordinances  of  the 
city  of  Manila  by  disorderly  conduct,  a 
breach  of  the  peace,  and  the  assault  upon 
one  Domingo  Salvador  at  the  same  time  and 
place  as  the  assault  alleged  in  the  com- 
plaint before  us.  Perhaps  it  should  be  add- 
ed that  a  second  complaint  under  the  ordi- 
nances for  slanderous,  threatening,  and  abu- 
sive language  to  Captain  Jos6  Cramc  of  the 
Manila  police  department  was  dismissed  by 
[S 75] the  municipal  judge  on  the  'ground  that  the 
oflTense  could  not  be  split  up.  Kone  of  the 
acts  alleged  in  these  complaints  was  the  as- 
sault upon  Celimin,  relied  upon  in  the  pres- 
ent case,  and  it  does  not  appear  that  the 
assault  upon  Celimin  was  relied  on  or 
proved  as  part  of  the  disorderly  conduct  for 
which  the  plaintiff  in  error  was  punished  in 
the  municipal  court.  It  is  unnecessary  to 
consider  whether  the  same  conduct  could  be 
punished  at  the  same  time  on  the  same 
grounds  by  both  a  superior  and  subordinate 
authority  in  the  same  jurisdiction.    There 


is  nothing  in  the  Philippine  Bill  of  Rights 
that  forbids  -assaults  on  two  individuals 
being  treated  as  two  offenses,  even  if  thej 
occur  very  near  each  other,  in  one  con- 
tinuing attempt  to  defy  the  law.  We  esa> 
not  revise  the  finding  of  the  courts  belov 
that  the  two  ofTenaes  were  iistinct. 
Judgment  affirmed. 

Mr.  Justice  Harlan  dissents. 


EMIL  WERCKMEI8TER,  PlflT.  in  Brr., 

V. 

AMERICAN  TOBACCO  COMPANY. 
(See  S.  C.  Reporter's  ed.  375-384w) 

Action  —  snoceasive    suits  —  copyright 

infringement. 

A  separate  action  to  recover  the  penaltr 
prescribed  by  U.  8.  Rev.  SUt.  f  4965,  U.  A 
Comp.  Stat.  1901,  p.  3414,  for  every  in- 
fringing copy  of  a  copyrighted  pamtins 
found  in  the  infringer's  posseAsion  or  sold 
by  him,  cannot  be  maintained  after  judg- 
ment of  forfeiture  of  the  infringing  copies 
provided  for  by  that  section  has  already 
been  recovered,  since  such  section  contem- 
plates but  a  single  action  in  the  nature  of 
replevin,  in  which  may  be  had  both  a  for* 
feiture  and  a  recovery  of  penalties. 

[No.    29.] 

Argued  October  30,  1907.    Decided  Decem- 
ber 10,  1907. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  ju<l;xment  which  afTirnietl  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  dismissing,  on  the 
merits,  a  complaint  in  nn  action  to  recover 
the  statutory  penalty  for  infringing  copies 
of  a  copyriglited  painting  found  in  the  pos- 
session of  the  infringer.     Affirmed. 

See  same  case  below,  74  C.  C  A.  6829 
144   Fed.   1023. 

The  facts  are  stated  in  the  opinion. 

Mr.  Antonio  Knantli  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  forfeitures  provided  by  the  statute 
are  cumulative. 

Thornton  v.  Schreiber,  124  U.  S.  612,  31 
L.  ed.  677,  8  Sup.  Ct.  Rep.  618;  Bolles  v. 
Outing  Co.  46  L.R.A.  712,  23  C.  C.  A.  694, 
45  U.  S.  App.  449,  77  Fed.  968,  176  U.  S. 
262,  266,  44  L.  ed.  166,  157,  20  Sup.  Ct- 
Rep.  94;  >Iegeman  v.  Springer,  49  C.  C.  A* 
86.  110  Fed.  374;  Springer  Lithographing  Co. 
V.  Falk,  8  C.  C.  A.  224,  20  U.  S.  App.  296, 
59  Fed.  707;  Falk  v.  Curtis  Pub.  Co.  98 
Fed.  991,  100  Fed.  77. 

The  action  for  the  recovery  of  the  for- 

S07  V.  B. 
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felted  articles  i«  an  action  in  rem.  The 
property  in  the  articles  remains  in  the 
owner  until  it  is  seized,  and  then,  by  the 
•eizure,  the  title  relates  back  to  the  time 
of  the  forfeiture. 

Clark  V.  Protection  Ins.  Co.  1  Story,  134, 
Fed.  Cas.  No.  2,832;  United  States  v.  1,960 
Bags  of  Coffee,  8  Cranch,  398,  3  L.  ed.  602; 
Gelston  v.  Hoyt,  3  Wheat.  246,  311,  4  L. 
ed.  381,  397;  United  States  v.  Baker,  5 
Ben.  28,  Fed.  Cas.  No.  14,500;  Fontaine  v. 
Phflenix  Ins.  Co.  11  Johns.  293;  Amory  v. 
ArCregor,  15  Johns.  24,  8  Am.  Dec.  205; 
Henderson's  Distilled  Spirits  (United  States 
▼.  Henderson)  14  Wall.  44,  56,  20  L.  ed. 
815,  816;  Thacher's  Distilled  Spirits 
(Thatcher  y.  United  States)  103  U.  S.  079, 
682,  26  L.  ed.  535,  536;  The  Mary  Celeste, 
2  Low.  Dec.  356,  Fed.  Cas.  No.  9,202; 
Jellenik  ▼.  Huron  Copper  Min.  Co.  177  U. 
S.  1,  44  L.  ed.  647,  20  Sup.  Ct.  Rep.  559; 
Mellen  v.  Moline  Malleable  Iron  Works,  131 
U.  S.  352.  53  L.  ed.  178,  9  Sup.  Ct.  Rep. 
781;  Scott  V.  McNeal,  154  U.  S.  34.  40, 
38  L.  ed.  896,  901,  14  Sup.  Ct.  Rep.  1108. 

On  the  other  hand,  the  action  to  be 
brought  for  the  recovery  of  the  money 
penalty  is  a  personal  action,  and  can  be 
maintained  only  when  the  defendant  is  per- 
sonally found  within  the  jurisdiction  of 
the  court.  The  term  "forfeit,"  as  applied 
to  a  money  penalty,  means  only  that  the 
offender  shall  be  made  to  pay  the  amount. 
h  means  a  fine,  a  mulct. 

Re   I-evy,   L.  R.   30  Ch.   Div.    119;   Mer- 
chants'   Bank   v.   Bliss,  21   How.   Pr.   370; 
Kx  parte  Alexander,  39  Mo.  App.  108;  Peo- 
ple V.  Nedrow,  122  111.  367,  13  N.  E.  533: 
Ooni.  V.  Avery,  14  Bush,  638,  29  Am.  Rep. 
•♦29 ;  Taylor  v.  The  Marcella,  1  Woods,  304, 
l*"«d.  Cas.  No.  13,797. 

The  fiction  that  the  title  to  forfeited 
l^roperty  dates  back  to  the  time  of  the 
Q^mmission  of  the  wrong  is  applied  because 
^<onvenience  and  justice  require  its  applica- 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194,  208,  50  L.  ed.  150,  155, 
^6  Sup.  Ct.  Rep.  36. 

Mr.  William  A.  Jenner  argued  the 
^auae  and  filed  a  brief  for  defendant  in  er- 

n  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  was  argued  and  submitted  with 
American  Tobacco  Co.  v.  Werckmeister,  de- 
cided i>ecember  2,  1907,  207  U.  S.  284,  ante, 
208.  28  Sup.  Ct.  Rep.  72. 

The  present  action  was  brought  to  re- 
cover, under  f  4965  of  the  copyright  act  (U. 
S.  Comp.  Stat.  1901,  p.  3414),  the  penalties 
of  $10  each,  for  1,196  sheets  of  the  alleged 
ia  I«.  ed. 


infringing  publications  claimed  to  have  been 
found  in  the  defendant's  possession  and 
seised  by  the  United  States  marshals,  under 
the  two  writs  of  replevin  described  in  that 
suit. 

Plaintiff  in  error,  Werckmeister,  offered 
in  evidence  the  judgment  roll  in  the  former 
suit,  with  the  pleadings  and  judgment,  and 
also  offered  in  evidence  the  writs  and  re- 
turns of  the  marshals  for  the  southern  and 
western  districts  of  New  York,  respectively, 
showing  seizures  of  203  copies  and  993 
copies;  the  court  excluded  these  writs  as 
immaterial.  No  other  evidence  being  of- 
fered, the  court  instructed  the  jury  to  ren- 
der a  verdict  for  the  defendant,  and  judg- 
ment was  afterwards  rendered  accordingly 
upon  the  verdict.  138  Fed.  162.  On  writ 
of  error  to  the  circuit  court  of  appeals 
the  judgment  below  was  affirmed  (74  C. 
C.  A.. 682,  144  Fed.  1023),  and  this  writ  of 
error  is  prosecuted  to  reverse  the  judgment 
of  the  circuit  court  of  appeals. 

This  action  requires  the  construction  of 
f  4965,  Rev.  Stat.,  as  amended  (U.  S.  Comp. 
Stat.  1901,  p.  3414),  which  is  as  follows: 

"Sec.  4065.  If  any  person,  after  the  re- 
cording of  the  title  of  any  map,  chart,  dra- 
matic or  musical  composition,  print,  cut, 
engraving,  or  photograph,  or  chromo,  or  of 
the  description  of  any  painting,  drawing, 
statue,  statuary,  or  model  or  design  intend- 
ed to  be  perfected  and  executed  as  a  work 
of  the  fine  arts,  as  provided  by  this  act, 
shall,  within  the  term  limited,  contrary  to 
the  provisions  of  this  act,  and  without  the 
consent  of  the  proprietor  of  the  copyright 
first  obtained  in  writing,  signed  in  presence 
of  two  or  more  witnesses,  engrave,  etch, 
•work,  copy,  print,  publish,  dramatize,  trans-[SSOl 
late,  or  import,  either  in  whole  or  in  part, 
or  by  varying  the  main  design,  with  in- 
tent to  evade  the  law,  or,  knowing  the  same 
to  be  so  printed,  published,  dramatized, 
translated,  or  imported,  shall  sell  or  expose 
to  sale  any  copy  of  such  map  or  other 
article,  as  aforesaid,  he  shall  forfeit  to  the 
proprietor  all  the  plates  on  which  the  same 
shall  be  copied,  and  every  sheet  thereof, 
either  copied  or  printed,  and  shall  further 
forfeit  one  dollar  for  every  sheet  of  the 
same  found  in  his  possession,  either  print- 
ing, printed,  copied,  published,  imported, 
or  exposed  for  sale;  and  in  case  of  a  paint- 
ing, statue,  or  statuary,  he  shall  forfeit 
ten  dollars  for  every  copy  of  the  same  in 
his  possession,  or  by  him  sold  or  exposed  for 
sale:  Provided,  however,  That  in  case  of 
any  such  infringement  of  the  copyright  of 
a  photograph  made  from  any  object  not  a 
work  of  fine  arts,  the  sum  to  be  recovered 
in  any  action  brought  under  the  provisions 
of  this  section  shall  be  not  less  than  one 
hundred  doUara,  hot  inoi«  >2b»:^  ^n^  \>Dk!QraL- 
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•and  dollars:  And,  provided  further,  that 
in  case  of  any  such  infringement  of  the 
copyright  of  a  painting,  drawing,  statue,  en- 
graving, etching,  print,  or  model  or  design 
for  a  work  of  the  fine  arts  or  of  a  pliotu- 
graph  of  a  work  of  the  fine  arts,  the  sum 
to  be  recovered  in  any  action  brought 
through  the  provisions  of  this  section  shall 
be  not  less  than  two  hundred  and  fifty 
dollars,  and  not  more  than  ten  thousand 
dollars.  One  half  of  all  the  foregoing  pen- 
alties shall  go  to  the  proprietors  of  the  copy- 
right and  the  other  half  to  the  use  of  the 
United  States." 

As  with  the  sections  of  the  copyright  act 
under  consideration  in  American  Tobacco 
Co.  V.  Werckmeister,  supra,  this  section  has 
been  the  subject  of  consideration  in  the 
Federal  courts,  with  different  conclusions  as 
to  its  purport  and  meaning.  While  the 
statute  provides  for  the  forfeiture  of  the 
plates  and  sheets  and  for  the  sum  of  $10 
in  case  of  a  painting,  for  every  copy  found 
in  the  offending  person's  possession  or  sold 
by  him,  it  is  silent  as  to  the  kind  of  ac- 
tion to  be  brought,  and  we  are  left  to  dis- 
cover the  meaning  of  the  act  in  this  re- 
[381]spect  from  a  consideration  of  the  'language 
used,  read  in  the  light  of  the  objects  and 
purposes  to  be  effected. 

Obviously  the  statute  does  not  provide  a 
proceeding  in  rem,  as  is  sometimes  done 
in  the  revenue  laws,  for  the  act  is  leveled 
against  any  person  who  shall,  contrary  to 
its  provisions,  without  consent,  etc.,  en- 
grave, work,  copy,  print,  etc.,  forfeit  to  the 
proprietor  the  plates  and  sheets  and  a  sum 
of  money  for  each  sheet,  etc.,  found  in  his 
possession.  This  section  of  the  statute  is 
penal,  and  there  should  be  especial  care  to 
work  no  extension  of  its  provisions  by  con- 
struction. Statutory  provisions  similar  to 
those  above  cited  have  been  the  subject  of 
consideration  in  a  number  of  cases  in  this 
court.  In  Backus  v.  Gould,  7  How.  798, 
12  L.  ed.  919,  it  was  held  that  there  could 
be  no  recovery  for  publishing  sheets,  copy- 
right matter,  etc.,  unless  the  same  were 
found  in  the  possossion  of  the  defendant.  In 
Stevens  V.  Cady,  2  Curt.  200,  Fed.  Cas.  No. 
13,395,  Mr.  Justice  Curtis,  sitting  at  the 
circuit,  held  there  could  be  no  accounting  for 
the  penalties  in  an  action  in  equity,  and 
that  the  proprietor  of  the  copyright  was 
left  by  the  act  to  his  remedy  at  law  by  tro- 
ver or  replevin.  In  Thornton  v.  Schreiber, 
124  U.  S.  612,  31  L.  ed.  677,  8  Sup.  Ct. 
Rep.  618,  it  was  held  that  action  would  not 
lie  against  Thornton,  who  was  the  business 
manager  of  Sharpless  &  Son,  of  Philadelphia, 
in  whose  store  the  prints  in  question  in  that 
case  were  found,  and,  in  speaking  for  the 
court,  Mr.  Justice  Miller,  who  delivered  the 
opinion  in  thmt  cmae,  said  (p.  620)  t 


"Counsel  for  defendants  in  error,  Schrd- 
her  k  Sons,  insist  that  the  words  'found  ill 
his  possession'  are  to  be  construed  as  rs- 
ferring  to  the  finding  of  the  jury;  that  the 
expression  means  simply  that  where  the 
sheets  are  ascertained  by  the  finding  of  the 
jury  to  have  been  at  any  time  in  the  pos- 
session of  the  person  who  committed  the 
wrongful  act,  such  person  shall  forfeit  $1 
for  each  sheet  so  ascertained  to  have  been 
in  his  possession.  We,  however,  think  that 
the  word  'found'  means  that  there  must  be 
a  time  before  the  cause  of  action  accrues 
at  which  they  are  found  in  the  possession 
of  the  defendant." 

This  language  was  held  in  Falk  v.  Curtis 
Pub.  Co.  102  Fed.  9C7-971,  •affirmed  by  the[S 
circuit  court  of  appeals  for  the  third  cir- 
cuit in  46  C.  C.  A.  201,  107  Fed.  128,  to 
mean  that  before  the  action  for  the  penalty 
would  lie  there  must  be  a  finding  of  the  ar- 
ticles in  the  possession  of  the  defendant  by 
means  of  a  proceeding  instituted  for  the 
express  purpose  of  condemnation  and  for- 
feiture, and  that  an  action  of  assumpsit 
brought  at  the  same  time  with  the  action 
of  re]i1evin  was  premature. 

In  the  case  of  Bolles  v.  Outing  Co.  46 
L.R.A.  712,  28  C.  C.  A.  694,  46  U.  8. 
App.  449,  77  Fed.  066,  Judge  Wallace,  who 
spoke  for  the  court  of  appeals  in  that  case, 
said    (p.  968)  : 

"The  statute  is  apparently  framed  to  give 
the  party  whose  copyright  has  been  invadeil 
complete  relief  by  an  action  in  which  he 
can  procure  a  condemnation  of  the  infrin- 
ging sheets,  and  at  the  same  time  recover, 
by  way  of  compensation,  a  penalty  for 
every  sheet  which  he  is  entitled  to  con- 
demn. The  words  'found  in  his  possession* 
aptly  refer  to  a  finding  for  the  purposes  of 
forfeiture  and  condemnation.  The  remedy 
by  condemnation  and  forfeiture  is  only  ap- 
propriate in  a  case  where  the  property  caa 
be  seized  upon  process;  and  where,  as  here, 
the  forfeiture  declared  is  agunst  property 
of  the  'offender,'  it  is  only  appropriate 
when  it  can  be  seized  in  his  hands.  The 
section  contemplates  two  remedies,  enforce- 
able in  a  single  suit,  each  of  which  depends 
upon  the  same  state  of  facta.  The  ag- 
grieved party  may,  at  his  election,  pursue 
either  one  or  both  remedies.  But  it  does 
not  contemplate  a  recovery  of  penalties, 
except  in  respect  to  the  sheets  which  can  be 
condemned." 

And  in  Bolles  v.  Outing  Co.  176  U.  8. 
262-266,  44  L.  ed.  166-158,  20  Sup.  Ct.  Rep. 
94,  96,  this  court,  speaking  by  Mr.  Jus- 
tice Brown,  observed: 

"No  remedy  is  provided  by  the  act,  al- 
though by  i  4970  (U.  S.  Comp.  SUt.  1901, 
p.  3416),  a  bill  in  equity  will  lie  for  an 
injunction,  but  the  provision  for  a  forfei- 
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ture  of  tlie  plates  and  of  the  eopiea  teems  to 
eontemplate  an  action  in  the  nature  of  re- 
plevin for  tlieir  seizure,  and  in  addition  to 
the  confiscation  of  the  copies,  for  a  recovery 
of  $1  for  every  copy  so  seised  or  foond  in 
the  possession  of  the  defendant." 
Z]  *Ajkd  in  that  case  the  view  expressed  in 
the  eirenit  court  of  appeals  for  the  second 
circuit  was  approved  <175  U.  S.  268) ;  and 
while  the  point  was  not  necessarily  in- 
volved, we  think  the  indication  in  Bolles  v. 
Outing  Co.,  that  a  single  action  in  the  na- 
ture of  replevin  for  the  recovery  of  plates 
and  copies  and  a  penalty  for  copies  found, 
is  eorrect. 

We  agree  with  the  circuit  court  of  ap- 
peals for  the  second  circuit  that  the  lan- 
guage in  Thornton  v.  Schreibcr,  ahove  quot- 
ed,  was  not  intended  to  indicate  that  an 
action  declaring  the  forfeiture  was  required 
by   the  statute  before  the  adjudication  of 
t.he  articles  to  the  plaintifT  as  is  generally 
xiecessary  in  actions  of  forfeiture   (Cooley, 
Const.  Lim.  518),  but  that  the  true  con- 
struction of  the  statute,  and  the  one  in- 
'ftended  to  be  indicated  by  Mr.  Justice  Mil- 
ler, is  that  before  the  penalty  cap  be  re- 
covered it  is  necessary  that  the  sheets  be 
Actually  found  in  the  possession  of  the  de- 
fendant.    As  we  liave  said,  this  section  of 
^he  statute  is  highly  penal   (Bolles  v.  Out- 
ing Co.  supra),  and  there  is  nothing  in  its 
"terms   to   indicate  that  the  offender   is  to 
1)6  subjected  to  more  than  one  action;   on 
the  contrary,  the  provisions  of  the  section 
ieem  to  point  clearly  to  the  conclusion  that 
when    the   offender   is   broujirht   into   court, 
under  this  section,  he  shall  forfeit  to  the 
proprietor  the  plates  on  which  the  articles 
*&all    be    copied   and   every    sheet   thereof, 
whether  copied  or  printed,  "and  shall  fur- 
^^r  forfeit  one  dollar  for  every  sheet  of  the 
^me  found  in  his  possession,     .    .     .    and 
^^  case  of  a  paint inp^,"  etc.,  "he  shall  forfeit 
^n  dollars  for  every  copy  of  the  same  in  his 
don,  or  by  him  sold  or  exposed  for 
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There   is  nothing  in  this  section  which 
to  contemplate  the  method  of  proce- 
dure pursued  in  this  case,  namely,  a  separate 
^^ction  for  the  money  penalty,  upon  the  the- 
ory that  it  arose  only  in  case  of  actual  find- 
txi|r  and  judgment  of  condemnation,  but  the 
statute  contemplates  the  bringing  of  the  of- 
fender into  court  in  one  suit,  in  which  the 
plates  and  sheets  shall  be  seized  and  for- 
feited and  the  penalty  recovered. 
.^  If  it  had  been  the  intention  of  Congress 

^  '^Ito  provide  two  actions,  'one  for  the  for- 
feiture of  the  plates,  sheets,  etc.,  and  an- 
other for  the  recovery  of  the  money  pen- 
Mltj,  it  would  have  been  easy  to  have  said 
■o.  Likewise,  had  it  been  the  intention  of 
OonfExeM  to  permit  a  reeovery  for  the  money 
ftS  Xi.  60, 


penalty  only  after  judgment  of  forfeiture 
had  gone  in  favor  of  the  plaintiff,  it  would 
have  been  equally  as  easy  to  have  made  sueh 
provision. 

Until  Congress  shall  provide  otherwi8S» 
and  this  section  might  well  be  made  more 
specific  as  to  the  nature  and  character  of 
the  remedy  given,  we  think  this  section  in- 
tended to  provide,  in  a  single  action,  all  the 
remedy  which  is  within  its  scope,  and  that 
to  construe  it  as  requiring  two  acticms 
would  be  extending  a  penal  act  beyond  the 
provisions  incorporated  in  its  terms. 

In  reaching  this  conclusion  we  liave  not 
overlooked  the  fact  that  one  half  of  the 
penalties  go  to  the  proprietors  of  the  copy- 
right and  one  half  to  the  Ignited  States. 
There  is  no  requirement  that  the  United 
S^tes  shall  be  a  party  to  the  action,  and 
we  think  the  purpose  of  the  statute  >vas 
to  make  the  proprietor  of  the  copyright  ae- 
countable  to  the  United  States  for  one  half 
of  the  money  penalty  recovered. 

Upon  this  construction  of  the  statute  the 
plaintiff  in  error  had  exhausted  his  remedy 
in  the  jud^ent  rendered  in  the  first  suit; 
and  as  the  action  is  wholly  statutory  and 
no  second  action  is  given  as  we  construe 
the  act,  the  court  was  without  power  to 
award  the  second  judgitr  iit  in  the  separate 
action  for  the  money  ])enalty,  and  the  cir- 
cuit court  properly  directed  the  verdict  for 
the  defendant  below. 

The  judgment  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Cir- 
cuit is  affirmed. 


•WATER,  LIGHT,  &  GAS  COMPANY  0F[S85] 
HUTCH IN.SON.  KANSAS,  Appt., 

V. 

CITY  OF  HUTCHINSON  et  al.   (No.  63.) 


WATER,   LIGHT.   A  GAS   COMPANY  OP 
HUTCHINSON,  KANSAS,  Appt., 

V. 

CITY  OF  HUTCHINSON  et  al.   (No.  64.) 

(See  S.  C.  Reporter's  ed.  385-398.) 

Municipal     corporations   —    powers   -» 
grant  of  exclusive  franchise. 

Municiiml  power  to  grant  an  exclusive 
franchise  cannot  be  deduced  from  provisions 
of  the  Kansas  sUitutes  conferring,  inter  alia^ 
power  to  provide  for  tlie  general  welfare, 
and  to  enable  the  municipality  to  construct 
water  and  lighting  plants  of  its  own,  or  to 
make  contracts  with  any  person  or  com- 
pany for  such  purposes,  an<l  giving  such 
person  or  company  the  privilc;;e  of  furnish- 
ing light  for  streets,  lanes,  or  alleys  for  any 
length  of  time  not  exceeding  twenty-ona 
years, — especially  where  the  .section  most 
relied  upon  as  conferring  this  power  had 
l>een  so  amended  before  its  attempted  exer- 
17  «5^ 
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Supreme  Coubt  or  the  United  States. 


Oct.  Tfen^ 


else  as  to  omit  the  words  "the  exclusive 
privilege." 

[Nos.  63,  64.] 

Argued   Novemher   13,    1907.     Decided   Do 
cember  23,  1907. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  decrees  dismissing,  on  demur- 
rer, bills  to  enjoin  a  city  from  interfering 
with  an  alleged  exclusive  lighting,  heating, 
and  waterworks  franchise.  Aflirmed. 
See  same  case  below,  144  Fed.  260. 

Stntomont  by  Mr.  Justice  Mc*Konna: 

The  ultimate  question  in  these  cases  is 
the  validity  of  ordinance  No.  402  of  the  city 
of  Hutchinson,  which  took  elTect  March  17, 
1897,  and  by  which  the  Water,  Light,  & 
Gas  Comjiuiiy  claims  to  have,  for  the  period 
of  twenty  years  from  such  date,  the  exclu- 
sive right  and  privilege  of  supplying  the 
city  and  its  fnhiibitants  with  water,  and 
with  light,  heat,  and  power  by  means  of 
electricity  and  g:is. 

On  the  10th  of  December,  1905,  the  city 
enacted  and  published  ordinance  No.  651, 
granting  permits  to  Emerson  Carey  and  oth- 
ers, their  successors  and  assigns,  to  con- 
struct and  operate  a  street  railway  in  and 
along  the  streets  of  the  city,  and  to  con- 
struct and  operate  electric  and  gas  plants 
for  the  purposes  for  which  electricity  may 
be  used. 

These  suits  were  broiijrht  to  command  the 
city  and  those  claiming  under  ordinance  No. 
[S86]051,  to  "desist  from  doing  any  *acts  or  ex- 
ercising any  pretenses  of  right  to  act"  under 
the  ordinance  which  will  in  anywise  affect 
the  exclusive  right  of  the  Water,  Light,  & 
Gas  Company  "to  furnish  the  city  and  its 
inhabitants  with  electric  or  gas  light  for 
lighting  and  heating  purposes  or  power,  ex- 
cept for  street  cars  and  electric  railways, 
and  also  from  making  or  proceeding  to  make 
any  contract  for  furnishing  light  or  gas  to 
said  city  and  its  inhabitants'*  until  the  ex- 
piration of  the  "franchises  and  contracts" 
of  that  company. 

The  cases  went  o(T  on  demurrers  to  the 
bills.  The  circuit  court,  assuming  that  or- 
dinance No.  402  was  exclusive  in  its  terms 
and  was  intended  to  be  so  by  the  city,  held 
that  the  city  did  not  possess  the  power, 
either  inherent  or  under  the  law  of  its  crea- 
tion, to  make  a  contract  binding  and  ex- 
clusive of  all  others,  and  entered  decrees  dis- 
missing the  bills.     144  Fed.  25G. 

The  facts  are:  In  1885  the  city  granted 
to  the  Holly  Manufacturing  Company,  its 
successors  and  assigns,  an  exclusive  right  to 
build  and  operate  waterworks  for  twenty 
years.  The  cuinpauv  erected  and  o|)erated 
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the  works  until  the  subaequcnt  assignment 
of  its  rights. 

In  the  same  year  the  city  granted  to  the 
Interstate  Gas  Company  the  right  to  erect 
and  maintain  gas  works  for  the  period  of 
twenty-one  years;  and  in  1880  granted  to 
Drake  and  Orton  the  right  for  the  period  of 
twentj'  years  to  construct  and  operate  an 
electric  light  plant.  The  latter  right,  and 
those  granted  to  the  two  com|)anies,  passed 
by  successive  assignments,  with  the  knowl- 
edge and  consent  of  the  city,  to  the  Water, 
Light,  &  Power  Company,  and  existed  in  that 
company  at  the  time  of  the  passage  of  ordi- 
nance No.  402. 

The  various  companies  expended  in  the 
'^^^I'cgate  on  the  construction  of  their  plants 
and  equipment  $400,000,  to  secure  which 
the  Hutchinson  Water,  Light,  A  Power  Com- 
pany executed  a  mortgage  upon  all  the  wa- 
ter, light,  and  gas  rights  and  franchises  and 
pro|>ertie8. 

Subsequently,  the  city  became  financially 
embarrassed,  so  •that  before  the  year  1897 [Si 
it  had  become  indebted  for  hydrant  rentals 
in  the  sum  of  $12,800  in  excess  of  its  ability 
to  pay. 

On  account  of  this  default  of  the  city  the 
company  became  embarrassed  and  hindered 
in  the  payment  of  interest  on  its  mortgage, 
and  its  mortgage  bondholders  took  ])osses- 
sion  of  its  property,  and  o^ierated  the  plant 
during  the  year  1800  and  nntil  the  read- 
justment of  its  alTairs  in  the  spring  of  1897, 
resulting  in  the  passage  of  ordinance  No. 
402. 

By  reason  of  its  embarrassment  the  com- 
pany found  it  expedient  to  scale  down  its 
bonded  indebtedness  and  secure  a  new  fran- 
chise from  the  city,  and  in  consideration  of 
securing  the  same,  and  the  readjustment  of 
the  contract  obligations  between  the  com- 
pany and  the  city,  the  bondholders  agreed  to 
reduce  and  scale  down  their  mortage  in* 
debtedness  from  $400,000  to  $212,500. 

On  March  5,  1897,  at  the  earnest  and  re- 
peated solicitation  of  the  city,  and  in  con- 
sideration of  its  inability  to  discharge  its 
past  indebtedness  to  the  company  and  to  pay 
the  current  indebtedness  thereafter,  the  com- 
pany agreed  with  the  city  to  remit  one  half 
of  the  indebtedness  then  due;  that  is,  to 
scale  it  down  to  $0,400,  and  to  reduce  the 
sum  thereafter  annually  payable  for  hy- 
drant rental  from  $12,800  to  $0,000  for  tlie  . 
years  of  the  contract,  and  to  reduce  the 
rental  for  hydrants  thereafter  located  from 
$G0  to  $30,  and  reduce  the  number  of  hy- 
drants from  twelve  to  ten  i)er  mile.  These 
concessions  and  abatements  were  made  on 
the  condition  of  a  renewal  and  extension  of 
the  franchise  and  contract  rights  of  the 
company.  And  the  city  was  to  have,  what 
it  did  not  have  before,  the  right  to  purchase 
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or  otberwiie  acquire  the  light  and  gas  pi^P* 
crtifv  at  any  time  after  ten  yean  from  tbe 
date   of   the   renewal   and  atljuitment.      In 
riew  of  tbeae  considerations  and  in  purau- 
ince  of  Uiem  the  citj  passed  ordinance  Kn. 
403,  ta  take  effect  March  IT,  18DT,  and  by 
that  ordinance  "granted  to  the  campanj',  ito 
lucceason   and    assigns,   for   the   period   of 
twenty  yean  fnmk  said  date,  the  eiciusive 
privilege   of  supplying  the  city  and  its  in' 
S'  eihabitants  with  the  public  utilities  of 'water, 
light,  heat,  and  power  by  means  of  electric 
cMrrent  and  gat."     But  it  tvas  agreed  that 
the  right  for  furnishing  electric  current  or 
power  should  not  be  exclusive  as  to  or  for 
the  operation  of  street  railways,  nor  exclu- 
live  as  to  any  person  residing  in  the  city,  or 
any   company  doinf;  business  therein  nianu- 
/acturing  gas   or  electricity   for   his   or   its 
own  uae  for  liglit  or  fuel.    A  co|iy  of  the  or- 
dinance was  attached  to  and  made  part  of 
tlie   bill.     The   concessions   and  abatements 
^vould  not  have  been  made  by  the  company 
«^eept  for  tUc  consideration  of  the  exclusive 
right*  and  privileges  granted;  and  the  total 
^t  the  reductions  of  monetary  demands  made 
#cir  what  was  due  and  to  become  due  for  the 
(-»criod    the    water    franchise    had    to    run 
amounted   to   (06,240,   whicii   the    company 
v^mitted   from   its  contract   rights  and   de- 
Ksnands  ngninst  the  city.    The  mortguge  bond- 
ts-olders  of  the  Water,  Light,  &  Power  Com- 
I~>aBj,   for   the   purpose   of  effectuating   the 
K>Tciinise*  and  agreements  between  the  com- 
■'•any  and  the  city   contained    in   ordinance 
I**").  402,  scaled  down  their  indebtedness  from 
-^-'1)0,000    to    $212,500,    and    canceled    their 
'^'ortgage,   and  accepted  a  substitute  mort- 
•t«ge   on    the   property,  franchise,   and   con- 
*  Inlets  and  on  its  income  of  $212,600. 

The  Water,  Light,  ft  Power  Company,  on 
J*"^  4tb  of  October.  H)02,  sold  and  trans- 
f^'-fed  to  the  Water,  Light,  ft  Gas  Company, 
^*^  complainant,  all  of  its  property  rights 
*j^*l  franchise,  and  complainant  '■"=  ■;"" 
.  ^^t  date  been  in  possession  of  the  iwuik,  i 
^^     the   fulfilment  of  the  duties  and  obll_ 

**^ns  imposed  on  it  by  its  purchase  and  said 

*^.*'4iniLnce  liabilities  with  the  consent  of  the 

.  *^y,  and  the  city  has  ratified  and  approved 

'*«  aaiae,  and  contracted  and  dealt  with  the 

^^•iipUinant  as  the  successor  of  the  Water, 

il-Sght,     ft    Power     Company.     The     Water, 

*eht,   ft  Ga*  Company   has,  since  its   pur- 

^l»ase,  ex|iended  large  sums  of  money  in  the 

**>)provement  and  enlargement  of  its   prop- 

^("tiea   and  the  service   rendered   by  it,  and 

**%s,    under  the   direction  and  order  of   the 

^ity.   extended  its  water  mains  and   placed 

hydrants    upon    such    extensions,    and,    as 

^rced  by  it.  has  reduced  the  number  of  liy- 

Idrants  on  'its  extended  mains  from  twelv'? 

ta  ten  per  mile,  and  generally  has  complied 

vith    the  orden   and   requests  of  the   city, 

»3  Ii.  ed. 


whether  or  not  under  the  ordinance  No.  4M 
it  was  required  to  comply  with  such  or- 
ders, all  of  which  was  done  in  reliance  on 
the  obligations  of  the  city  and  its  good 
faith  in  carrying  out  all  the  terms  and  con- 
ditions and  provisions  of  ordinance  No.  408; 
but  the  city,  notwithstanding,  through  ita 
mayor  and  councilmen,  on  or  about  the  19th 
of  December,  1905,  enacted  and  published 
ordinance  Ko.  061,  by  which  it  assumed  to 
grant  to  Emerson  Cary  and  others  the  right 
and  privilege,  for  the  term  of  twenty  yeara 
thereafter,  of  establishing  and  operating  in 
the  city  a  plant  and  appliances  tor  the  man- 
ufacture and  sale  to  the  city  and  its  Inhab- 
itants of  electric  light  and  power  and  manu- 
factured and  natural  gas,  with  the  right 
and  privilege  to  lay  and  construct  gas  mains 
and  pi[>es  and  erect  poles  and  wires  and  all 
other  thinj^  necessary  to  the  malntcnanes 
of  said  public  service  In  the  streets,  alleya, 
and  public  places  of  the  city,  in  opposition 
to  the  bu<iincss  of  complainant. 

It  is  alleged  that  ordinance  No.  402  con- 
stitutes a  contract  between  the  city  and  the 
complainant  in  respect  to  all  the  rights  se- 
cured, and  in  particular  in  respect  to  tlw 
exclusive  rights  and  privileges  thereby  con- 
ferred, and  that  the  city,  by  and  through  or- 
dinance No.  661,  illegally  and  inequitably 
impairs  the  same,  in  violation  of  the  provi- 
sions of  the  Constitution  of  the  Unit«d 
Slat«s,  which  forbids  the  impairment  of  the 
obligation  of  contracts  by  the  several  states 
of  the  Union. 

Neither  the  city  nor  any  of  the  grantM* 
in  ordinance  No.  051  have  paid  or  tendered 
complainant  the  monetnry  abatement,  or  the 
reductions  and  concesiions  paid  or  secured 
to  the  city  in  consideration  of  the  enact- 
ment of  ordinance  No.  402,  or  to  secure  com- 
plainant from  loss  from  the  competition  of 
the  rival  public  service  association  or  com- 
pany. At  the  time  the  public  service  enter- 
prises were  undertaken  by  the  grantors  of 
complainant  the  city  of  Hutchinson  had 
about  5,000  inhabitants,  and,  at  the  tims 
complainant  succeeded  to  their  rights,  about 
10,000;  and  at  both  of  said  times  it  wonld 
have  been  'impossible,  and  is  now  impossl-[StO 
ble,  to  maintain  rival  or  compettng  com- 
panies in  the  city  so  as  to  enable  either  to 
earn  a  fair  and  reasonable  income  on  the 
cost  of  their  respective  properties,  and  at 
none  of  the  times  when  the  complainant  or 
its  grantors  undertook  the  work  of  furnish* 
ing  said  public  necessities  would  it  or  thqr 
liDve  done  so  without  being  secured  in  the 
enforcement  thereof  for  a  reasonable  tine 
a^^ainst  the  competition  of  rival  componiei) 
nor  could  the  large  sums  of  money  have  been 
obtained   therefor    except   under   like   sacK- 
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rity.    The  company  has  not,  up  to  this  time,  city  of  Hutchinson  to  make  the  exclusive 

and  will  not  for  many  years  to  come,  have  contract  in  question  to  light  the  streets, 

secured  the  repayment  of  the  purchase  price  Vicksburg  v.  Vicksburg  Waterworks  Co. 

of  said  public  service  and  the  cost  of  the  202  U.  S.  453,  60  L.  ed.  1102,  26  Sup.  Ct. 

betterments,  extensions,  and  improvements.  Rep.  660 ;  Walla  Walla  v.  Walla  Walla  Wa- 

The  company  alleges  that  it  does  not  seek  ter  Co.  172  U.  8.  1,  43  L.  ed.  341,  10  Sup. 

to  prevent  the  granting  by  the  city  of  a  C*-  R«P-  77;  Stote  v.  Topeka,  supra;  Clev^ 

franchise  or  contract  for  the  erection  and  ^^^^  ^-  Cleveland  City  R.  Co.  194  U.  S.  617, 

maintenance  of  an  electric  railway  in  the  *®  ^'  ^'  ^^^^>  2*  ^^P-  ^  ^P-  '^^^''  Omaha 

city  or  elsewhere.  ^^^^  ^'  ^-  Omaha,  supra;  California  Re- 

An  injunction  was  prayed  against  the  do-  f;^^*^^  ^'Ja   ^""r^Z  ^.""^o-^^"")?' 

ing  or  exercising  any  pretensTof  right  un-  ^^^  ^'J'  ^^^^  ^  ^'  ^'  204,  26  Sup.  Ct. 

der  ordinance  No.  661  which  would  in  any  '^'^^^^  '^^^             ,  ^^,,^^^  ^^^  ^^  ^^ 

way  affect  the  exclusive  rights  of  the  com-  ^^^^,          f  ^  ^^^^^^^^  ^^^  ^^^  ^  ^^ 

pany  to  furnish  electricity  and  gas  for  light-  p^^^,  tTconfer  an  exclusive  right  to  fur- 

ing  and  heating  purposes.  ^,.^1^  ,{gi,^  ^  .^^  inhabiUnU  as  weH  as  to 

light  the  sti-eets. 

Messrs.  John  F.  Dillon  and  Frank  Dos-  Eureka   Light   &   Ice   Co.   v.   Eureka,    5 

tcr   argued    the   cause,   and,   with   Messrs  j^^„    ^        g^g    4g   p^    ^35.    cheriyvale 

Harry   HubUrd,    Houston    Whiteside,   and  ^^^er  Co.  v.  Cherryvale,  65  Kan.  228,  60 

Howard  S.  Uwis,  filed  a  brief  for  appel-  p^^    jyg.  j^^^^^y  ^    ^^j^^^  ^g  j^„    ^55^ 

**!ll'    .      ...        -  ,.  ..             .^       ,  .X  27  Pac.  844;  Wood  v.  National  Waterworks 

The  furnishing  of  light  to  a  city  and  its  ^o.  33  Kan.  597,  7   Pac.  233;  Burlington 

inhabitanU    is    an    exercise    of    the   police  Waterworks  Co.  v.  Burlington,  43  Kan.  728, 

P®^*'-    ^  ,           ^    ,.  .      ^           ,      .  .  23  Pac.  1068;  Columbus  Waterworks  Co.  v. 

New  Orleans  Gaslight  Co.  v.  Louisiana  columbus,  46  Kan.  666,  26  Pac.  1046.  48 

Light  A  H.  P.  A  Mfg.  Co.  116  U.  8.  660,  j^^„     99     jg    l.r.a.    354,    28    Pac.    1097; 

29  L.  ed.  516.  6  Sup.  Ct.  Rep.  262;  New  Ellinwood  v.  Reedsburg,  91  Wis.  131,  64  N. 

Orleans  Waterworks  Co.  v.  Rivers,  115  U.  yy.    885;    Greenville    v.    Greenville    Water- 

S.  674,  29  L.  ed.  526,  6  Sup.  Ct.  Rep.  273;  ^^^^ks  Co.  125  Ala.  625,  27  So.  764;  Grace 

Louisville    Gas    Co.    v.    Citinens'    Gaslight  ^  Hawkinsville,  101  Ga.  563,  28  S.  E.  1021 ; 

Co.   115  U.   S.  683,  29  L.  ed.  510,  6  Sup.  y^^^^  Qj^-y  4  q    Waterworks  Co.  v.  Webb 

Ct.  Rep.  266;  Crawfordsville  v.  Braden,  130  city,  78  Mo.  App.  422;  Aurora  Water  Co. 

Ind.  149,  14  L.R.A.  268,  30  Am.  St.  Rep.  ^    Aurora,    129   Mo.   540,   31    S.    W.   946; 

214,  28  N.  E.  849;  Chicago,  B.  &  Q.  R.  Co.  j^^^   ^     Cabot,   28    Ga.    50;    Heilbron    ▼. 

V.  Illinois,  200  U.  S.   561,  60  L.  ed.   696,  Cuthbert,  96  Ga.  312,  23  S.  E.  206;  Newport 

26  Sup.  Ct.  Rep.  341 ;  Bacon  v.  Walker,  204  ^    Newport  Light  Co.  84  Ky.   166. 

U.  S.  311,  61  L.  ed.  499,  27  Sup.  Ct.  Rep.  j^^   municipal    power    to    furnish    light 

289;   New  York  ex  rel.  Liberman  v.  Van  carries  with  it  the  obligation  to  enter  into 

De  Carr,  199  U.  S.  552,  50  L.  ed.  306,  26  ^,1  contracts  and  to  exercise  all  subsidiary 

Sup.  Ct.  Rep.  144 ;   Safety  Insulated  Wire  „  which  the  circumsUnees  of  the  caM 

ft  Cable  Co.  v.  Baltimore,  13  C.  C.  A.  375,  require. 

25  U.   S.  App.   166,  66  Fed.  140;   Illinois  Quincy  v.  Bull,  106  HI.  337;  New  Orleans 

Trust  &   Sav.  Bank  v.  Arkansas  City,  34  Gaslight  Co.  v.  Louisiana  Light  A  H.  P.  ft 

L.R.A.  518,  22  0.  C.  A.  171,  40  U.  S.  App.  ^fg.  Co.   115  U.  S.  650,  29  L.  ed.  616,  6 

257,   76   Fed.   271;    Omaha   Water    Co.    v.  g^p    ^t.   Rep.   262;    New   Orleans   Water- 

Omaha,   12  L.R.A.(N.S.)   736,  77  C.  C.  A.  ^^^ks  Co.  v.  Rivers,  116  U.  S.  674,  29  L.  ed. 

267,  147  Fed.  1.  526,   e  Sup.   Ct.   Rep.  273;   Louisville   Gas 

SUtutes  delegating  the  power  to  furnish  ^o.  v.  Citizens^  Gaslight  Co.  115  U.  S.  683, 

light  in  cities  are  to  be  liberaUy  construed,  29  L.  ed.  510,  6  Sup.  Ct.  Rep.  265;  Memphis 

and  are  so  construed  m  Kansas.  ^   Memphis  Water  Co.  5  Heisk.  495 ;  Eddy, 

Port  Huron  v.  McCall,  46  Mich.  665,  10  Combinations,  S  28;  Porter  v.  Vinsant,  49 

N.  W.  23;   State  v.  Topeka,  68  Kan.  177,  y\k.  213,  111  Am.  St.  Rep.  93,  38  So,  607; 

74  Pac.  647;  SUte  v.  Hiawatha,  53  Kan.  R^g.  y.  Train,  2   Best  ft   S.  640;   Elliott, 

477,  86  Pac.  1119;  United  SUtes  v.  Hart-  r^„^  4  Streets,  S  761;  Citizens  Coach  Co. 

well,  6  Wall.  395,  18  L.  ed.  832;   Detroit  ^,  Camden  Horse  R.  Co.  33  N.  J.  Eq.  267, 

Citizens'   Street  R.   Co.  t.   Detroit,   26   L.  35  j^j^   j^p   542. 

R.A.  667,  12  C.  C.  A.  365,  22  U.  S.  App.  xhere  are  special  features  in  these  eassa 

576,    64    Fed.    628;    Andrews   v.    National  ^j^^  special  equities  possessed  by  appellant 

Foundry  ft  Pipe  Works,   10  a  C.  A.  60,  ^-hich   require  that   its  contract  with   the 

18  U.  S.  App.  458,  24  U.  S.  App.  81,  61  city  be  upheld. 

Fed.  782.  Bingham  ton  Bridge  (Chenango  Bridge  Co. 

The  statutes  of  Kansas   authorized   the  v.  Binghamton  Bridge  Co.)  3  Wall:  51,  18 
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L.  od.  137;. Walla  Walla  v.  Walla  Walla  Mo.  584,  31  S.  W.  946;  Baxter  Sprinfi  r. 
Water  Co.  172  U.  S.  1-18,  43  L.  ed.  341-  Baxter  Springs  Light  &  P.  Co.  64  Kan.  ft98, 
348,  19  Sup.  Ct.  Rep.  77;  Louisrille  Gas  68  Pac.  63;  Bass  Foundry  &  Mach.  Works 
Co.  V.  Citizens'  Gaslight  Co.  115  U.  8.  683-  v.  Parke  County,  115  Ind.  244,  17  N.  E.  593; 
698,  29  L.  ed.  510-515,  6  Sup.  Ct.  Rep.  265;  Brown  v.  Atchison  and  Hitchcock  v.  Gal- 
Columbus  Waterworks  Co.  v.  Columbus,  veston,  supra, 
supra;  Brown  v.  Atchison,  39  Kan.  54,  7  2.  Practical  construction. 
Am.  8t  Rep.  515,  17  Pac.  465;  Cherryvale  Van  Hostrup  v.  Madison  City,  1  Wall. 
Water  Co.  t.  Cherryvale,  65  Kan.  219,  69  291,  17  L.  ed.  538;  Meyer  v.  Muscatine,  1 
Pac.  176.  Wall.  384,  391,   17   L.  ed.  564,   566;    DilL 

The   power  to   provide   for  light  is   one  Mun.  Corp.  4th  ed.  S  94,  p.  151;  Washing- 

easentially  and  peculiarly  pertaining  to  mu-  ton  County  v.  Williams,  49  C.  C.  A.  621, 

nicipal  rule  and  regulation.  Ill  Fed.  801;  Keith  County  v.  Citizens'  Sav. 

1  Dill.  Mun.  Corp.  S  3a;  Fawcett  v.  Mt.  &  L.  Asso.  53  C.  C.  A.  525,  116  Fed.  13; 

Airy,  134  N.  C.   125,  63  L.R.A.  870,   101  Wetzell  v.  Paducah,  117  Fed.  647;  Schmiti 

Am.  St.  Rep.  825,  45  S.  £.  1029.  v.  Zeh,  91  Minn.  290,  97  N.  W.  1049;  Wash- 

The  ordinary  police  and  welfare  clauses  ington  County  v.  David,  2  Neb.  (Unof.)  649, 

in  a  charter  are  sufficient,  without  more,  89  N.  W.  737. 

to  give  »  mMicipality  power  to  procure  a  ^^^^  ^   ^  WIIIlRm.  and  A.  O.  Btol- 

«.pply  of  w^r  «d    ight,  and  to  do  this.  ,                   ^^^                       ^.^^  ^^   ^   , 

wher«  the  mode  u  not  exprewly  restricted  p^^     7,^  ^  ^^.^,  ^^^  appellees: 

^erecting  work,  of  ito  own,  or  by  contract  /           ^^^^^^   ^.„  ^^^^    .^   ^^ 

wnth  others,  in  the  discretion  of  the  mu-  .,       .,''      .,                     T         u          ^  — 

...       '  other  than  those  expressly  or  by  necessary 

1  Bill  M       C         «  146   441   568       te  implication  conferred;   and   courts  are  not 

Sllinwo^id  ^ReedSburg.   »i   Wis.    13?°  «  *"P?~"*  \?'^^r"^.  »'  ?»1»J8«  «•«  powe«  of 

».  W.  886;  Com.  ex  re!  Philadelphia  Police  """""P*!'*'-  ^y  .mplicafon.  but  have  g^ 

-»%      .      w     J  A             «7  1A       lort  T»     oTo  eraily,  as  a  rule,  applied  to  their  charter 

IX^ension  Fund  Asso.  V.  Walton,  182  Pa.  373,  ^        4,^                *  •  *          *      *•             «- 

^1  Am   St  Ren    712    38  Atl    790  powers  the  same  strict  construction  as  in 

x       I         #  A?'    4    *       X'     *         '  'x       M  cAse  of  private  corporations;   and  the  pre- 

In  new  of  the  imperative  necessity  of  a  i.*^        •  *    ^u  i  au     *  a    u                 i« 

.           J  t.  1.x           1      Ai.                 /  sumption  exists  that  the  state  has  expressly, 

"^irater  and  light  supply,  the  power  to  pro-  /                  .,     iixva'aj-j*^ 

jj           .       ^  ,        firj*r              j*^  .  m  terms,  granted   all   that   it   designed  to 

^de   water,    when   expresely    conferred,    is  a„d%mbiguitie8  will  be  resolved  in 

miberally  expound«l  aa  to  the  mode  of  its  «^^^^  ^^   ^^^   ^^^.^                  Therefore  a 

^sxercise,  in  order  to  secure  the  object  to  be  ..        v»  u   :     •      -a  j       -av      -.     •  i  .^:  .^ 

...     -'                                              •'  «ty   which   IS   invested   with   no   exclusive 

«.        '«  „          •»            ,  X          m^  rt%    r^  rights,  frsnchiscs,  or  privileges  cannot  con* 

Siouz  Falls  v.  Farmers'  Loan  &  T.  Co.  .  ^         ,     .           .  .,                               1    a  1 

-■M  iTj    »»oi     oa  am.        Ai-      CO  xr  f«r   exclusive   privileges    upon    one   electric 

Jl36  Fed.  721:  State  v.  Hiawatha,  53  Kan.  ....         ^^       -     ^.^,             «  .*      *      a- 

-«77.  36  Pac.  1119;  SUte  v.  Topeka.  68  Kan.  "ght  company   n  the  "«  <>«  >t«  »treeU. 

a«2  74  Pac.  647 ;  Elliott,  Mun  Corp.  I  146 ;  1^°^^^'  ^'^^^^-^  ^»^'  « »  »,«''.  ^"A. 

<3ad«len  y.  Mitehell.  145  Ala.  137.  6  L.R.A.  ,  ^'l*  »?  ^  i^r       ~L«  ^  tl     ^Jllf 

<N.S.)    781.  117  Am.  St.  Rep.  20.  40  So.  ^or  electnc  l.ght.ng  re«de»    n  the  state; 

j5.>     luw  li  •».     ^         .  i^A.    IT-  1   1.  and  where  the  state  Constitution  confers  no 

««7;  Abbott,  Mun.  Corp.  I  146B;  Vicksburg  .                          ..       .  ,       .    .           . 

i.  ^ VL  •S.wI^t^.W  S^  Ct  Rep  7?:  **•  't""f-  *'%'  •""'"/  \w'  "'"'  "r 

Ji;  .     ,            ,    '.    „'            •^  v.  .    V  1/   .  delegation  of  power  for  that  purpose,  •!• 

»oiT""  »•  •«»P''»t««"y  .»  ."^   where   the  ther  ex^essly  or  by  implication,  cannot,  by 

^ow«g  two  great  principles  o     justice,  ^^^^^J      ^^^^   ^^J  ^,^,„,.^^   ^j  ^^   ,^,  ^ 

"  ^£'                                "*  especially  appli-  ^^^^  ^j  y«^„  ^  ^  corporation  to  supply 

,    ,,__           .    ,.      ..           ..,.».          i  electricity  to  a  city  and  occupy  the  city**   • 

1.  "Square  dealing;"   municipalities   not  ^^^^^^  ^^^  ^^^^      '           ^  ;;'t„     ^^^^^t 

»*»»n.«ne  from  moral  oWijpttion  the  city  from  contracting  with  other,  for 

Z«bn.kie  V.  Cleveland   C   4  C   R.  Co   23  '    ,     „^  j^„„,  ,„^f^^^  exercising  iU 

<«ow.  381,  16  L.  ed.  488;  Bissell  v.  Jeffer-  T'  '     ,            ^ 

*^ville    24  How.  287.  16  L.  ed.  664;   Na-  ""r  J^A  ElitrCw.  I,  164.  264A,  371. 

^lon»l   L.  Ins.   Co.  v.  Board  of  Education.  of-*,.*—  ^»f^*.:^»  ,«i,«;«;,»-i  »/>u,o..a  •«» 

XO  C.  C.  A.  637,  27  U.  S.  App.  244,  62  Fed.  ,  Statuses  conferring  municipal  powers  am 

V78;   Hitchcock  v.  Galveston,  96  U.  S.  351,  ^^^  strictly  intYpreted. 

^4   L.  ed.   662;   Hughes  County  v.   Living-  ^^^^>  ^"»^''-  *  InterpreUtion  of  Laws, 

Stan,  43  C.  C.  A.  541,  104  Fed.  316;  Hacicett  P-  315;  Cooley,  Const.  Lim.  6th  ed.  p.  486; 

V.  OtUwa,  99  U.  S.  86,  96,  25  L.  ed.  363,  1  Abbott,  Mun.  Corp.  $  113;  Paine  v.  Sprat- 

365;   Columbus  Waterworks  Co.  v.  Colura-  ley,  5  Kan.  545;  Cleveland  Electric  R.  Co. 

bus,  supra;  Oieen's  Brice,  Ultra  Vires,  372.  v.  Cleveland,  204  U.  S.  116,  51  L.  ed.  399, 

ikote  A;  Aurom  Wat«  Co.  t.  Aurora,  129  27  Sup.  Ct.  Rep.  202;   Cofreyvilla  Mva.  %» 
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Gas  Co.  T.  CitizenB*  Natural  Gas  k  Mia. 
Go.  65  Kan.  178,  40  Pac.  326. 

Resort  cannot  be  had  to  so-called  general 
welfare  statutes  for  authority  to  justify  a 
municipality,  under  the  laws  of  the  state 
of  Kansas,  in  granting  an  exclusive  fran- 
chise or  privilege. 

3  Abbott,  Mun.  Corp.  $$  924,  925;  Dill. 
Mun.  Corp.  4th  ed.  pp.  392,  393. 

The  making  of  this  contract  with  ap- 
pellant by  the  defendant  city  was  not  the 
exercise  of  its  police  power,  but  was  the 
exercise  of  a  power  to  contract,  which  must 
depend  upon  authority  expressly  given  by 
the  legislature  of  the  state. 

New  Orleans  Gaslight  Co.  ▼.  Louisiana 
Light  A  H.  P.  A  Mfg.  Co.  116  U.  8.  664, 
29  L.  ed.  521,  6  Sup.  Ct.  Rep.  262;  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U. 
S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep.  77; 
Chicago,  B.  k  Q.  R.  Co.  v.  Illinois,  200  U. 
8.  561,  50  L.  ed.  696,  26  Sup.  Ct.  Rep.  341. 

The  claim  of  appellant  of  special  equities 
in  its  favor  cannot  be  considered  in  the 
determination  of  the  legal  question  here 
involved.  These  considerations  might  be 
urged  against  a  claim  that  the  grant  was 
absolutely  void. 

Columbus  Waterworks  Co.  ▼.  Columbus. 
48  Kan.  100,  15  L.RJl.  354,  28  Pac.  1097; 
Illinois  Trust  k  8av.  Bank  v.  Arkansas  City, 
34  L.R.A.  518,  22  C.  C.  A.  179,  40  U.  8. 
App.  267,  76  Fed.  271. 

Mr.  IMlax  Pam  also  argued  the  cause  for 
appellees. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  assumed  that  ordinance 
No.  402  was  in  terms  exclusive  and  was  in- 
tended to  be  made  so  by  the  city.  We  shall 
assume  the  same  thing.  Indeed,  it  would 
be  impossible  to  decide  otherwise.  It  re- 
dtes  that  the  Hutchinson  Water,  Light,  k 
Power  Company  "is  the  owner  of  certain  ex- 
elusive  franchises  and  contracts  with  the 
city  of  Hutchinson,"  under  which  it  has  ex- 
pended large  sums  of  money,  and  that  the 
eity  "is  desirous  of  modifying  and  changing 
•  said  franchise  and  contracts  to  the  advan- 
tage of  said  city  of  Hutchinson,  without 
canceling  or  abridging  any  of  the  rights  or 
privilegea  vested  in  said  company,"  and  that, 
therefore,  in  consideration  of  the  surrender 
of  all  existing  contracts  and  franchises,  ex- 
cept as  therein  specified,  "there  is  hereby 
given  and  granted"  to  the  company,  "its  suc- 
cessors or  assigns,  the  emcltL9iv€  right  and 
privileges  for  the  term  of  twenty  years  from 
the  date  of  the  passage  and  approval  of  this 
[S9S]ordinance,  of  ^supplying  the  city  of  Hutchin- 
son, Reno  county,  Kansas,  and  the  inhabit- 
ants thereof,  by  a  system  of  waterworka. 


with  water  .  .  .  with  Electric  current 
for  electric  light  and  power,  and  for  all  oth- 
er purposes  for  which  electric  current  may 
be  used,  except  power  for  the  operation  of 
street  railways."  The  city,  it  is  clear,  in  ex- 
press terms  and  for  consideration  received, 
granted  exclusive  rights.  The  power  of  the 
city  to  do  this  is  denied,  and  this  makes  the 
question  in  the  case.  The  circuit  court  ruled 
against  the  existence  of  the  power,  applying 
to  the  statutes  conferring  power  upon  the 
municipalities  of  the  state  the  rule  of  strict 
construction.  The  ruling  is  challenged  by 
appellants,  and  it  is  contended  that  the  gen- 
eral welfare  clause  and  "the  municipal  pow- 
er  to  furnish  light  carries  with  it  the  obli- 
gation to  enter  into  all  contracts  and  to  ex- 
ercise all  subsidiary  powers  which  the  cir- 
cumstances of  the  case  require."  And  it  is 
further  contended  that,  in  Kansas,  statutes 
delegating  to  cities  the  power  to  furnish 
light  and  water  have  been  liberally  con- 
strued by  the  supreme  court  of  the  state. 

That  grants  to  municipal  corporations, 
like  grants  to  private  corporations,  are  sub- 
ject to  the  rule  of  strict  construction,  was 
announced  by  this  court  in  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit  R.  Co.  171  U.  S.  48, 
43  L.  ed.  67,  18  Sup.  Ct.  Rep.  732,  follow- 
ing and  applying  the  doctrine  of  previous 
cases.  It  was  said  that  the  power  to  grant 
an  exclusive  privilege  must  be  expressly 
given,  or,  if  inferred  from  other  powers, 
must  be  indispensable  to  them,  and  that  this 
principle  was  firmly  fixed  by  authority.  See 
also  Dill.  Mun.  Corp.  4th  ed.  §  80.  The 
case  was  concerned  with  a  grant  to  a  street 
railway,  and,  in  the  argument  of  the  cases 
at  bar,  a  distinction  is  asserted  between  an 
exclusive  privilege  to  occupy  tho  surface  of 
streets  and  interfere  with  *'a  matter  of  com- 
mon right,"  and  a  privilege  to  use  the  streets 
below  the  surface  "as  incidental  only  and 
subsidiary  to  the  performance  of  a  contract 
pertaining  to  another  matter;"  and  on  this 
distinction,  it  is  argued,  the  "first  must 
show  an  express  grant  of  authority*'  to  make 
the  right  exclusive,  *but  that  the  second  is[SI 
not  limited  by  such  rcquiromcnt.  The  dis- 
tinction is  only  one  of  decree,  and  has  not 
been  considered  as  varying  the  application 
of  the  rule  of  construction  announced.  In 
Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
598,  45  L.  ed.  688,  21  Sup.  Ct.  Rep.  497,  a 
statute  of  Illinois  was  considered  which 
gave  power  to  cities  and  villages  to  provide 
for  the  supply  of  water  at  such  rates  as 
might  be  fixed  by  ordinance  and  for  a  pe- 
riod not  exceeding  thirty  years.  And  pass- 
ing upon  these  provisions  as  constituting  a 
contract  precluding  a  cliange  of  rates  from 
time  to  time,  we  said:  "The  rule  which 
governs  interpretation  in  such  cases  has 
often  been  declared.     We  expressed  it,  lot* 
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lowing  many  prior  decisions,  in  Detroit  Citi- 
zens' Street  R.  Co.  v.  Detroit  R.  Co.  supra, 
to  be  that  the  power  of  a  municipal  corpora- 
tion to  grant  exclusive  privileges  must  be 
conferred  by  explicit  terms.  If  inferred 
from  other  powers,  it  is  not  enough  that  the 
power  is  convenient  to  other  powers;  it 
must  be  indispensable  to  them.''  See  also 
Rogers  Park  Water  Co.  v.  Fergus,  180  U.  S. 
G24,  45  L.  ed.  702,  21  Sup.  Ct.  Rep.  490; 
Joplin  v.  Southwest  Missouri  Light  Co.  191 
U.  S.  150,  48  L.  ed.  127,  24  Sup.  Ct.  Rep. 
43,  and  cases  cited;  Owensboro  v.  Owensboro 
Waterworks  Co.  191  U.  S.  358,  48  L.  ed. 
217,  24  Sup.  Ct.  Rep.  82.  The  doctrine  was 
rec<ignizcd  as  existing  in  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  43  L. 
ed.  341,  19  Sup.  Ct.  Rep.  77,  and  in  Vicks- 
Imrg  V.  Vieksburg  Waterworks  Co.  202  U. 
S.  453,  50  L.  ed.  1102,  20  Sup.  Ct.  Rep.  GGO. 
In  the  two  latter  cases  the  power  of  the  re- 
spective cities  to  make  a  contract  precluding 
them  from  building  waterworks  and  operat- 
ing their  own  water  systems  was  declared. 
In  the  Vieksburg  case  it  was  pointed  out 
that  the  power  of  the  city  to  exclude  itKclf 
from  building  waterworks  of  its  own  was 
recognized  to  exist  by  the  supreme  court  of 
Mississippi. 

In    Vieksburg   v.   Vieksburg   Waterworks 

Co.  20G  U.  S.  496,  51  L.  ed.  1155,  27  Sup. 

tt.  Rep.  702,  a  contract  of  the  city,  fixing 

a  maximum   rate,  was   sustained  upon   the 

authority  of  the  decisions  of  the  supreme 

court   of   the  state,   holding  that,   under  a 

broad   grant   of   iwwrr   conferring,   wil'.iout 

re«triction  or  limitation  upon  the  city,  the 

ri;>ht  to  make  a  contract  for  a  supply  of  the 

*»ater,  it  was  within  the  rijjht  of  the  citv 

Council,    in   the  exercise  of  that   power,  to 

''Jake  a  binding  contract  fixing  the  maximum 

''^te  at  which  the  water  *sbouId  be  supplied 

^o  the  inhabitants  of  the  city  for  a  limited 

^^rm   of  years. 

This  case  is  especially  relied  on  by  appel- 
^^nt   as  establishing  a  right  in  the  city  of 
^^utchinson  to  grant  an  exclusive  franchise 
^tidcr  the  8tatute.<«  of  the  state,  botli  from 
^^eir  letter  and  as  construed  by  the  supreme 
^^urt  of  the  state.     A  consideration  of  the 
^^iutca    and    decisions,    therefore,   becomes 
Accessary.    Those  quoted  by  the  circuit  court 
^^  ita  opinion  are  inserted  in  the  margin.f 
"^hey  confer  iK>wer  to  provide  for  the  gen- 
eral welfare,  and  enable  a  city  to  construct 
>ivater  and  lighting  plants  of  its  own  or  "to 


make  contracts  with  any  person  or  company 
for  such  purposes,"  an«I  give  such  person  or 
company  "the  privilege  of  furnishing  light 
for  the  streets,  lanes,  or  alleys  of  said  city 
for  any  length  of  time  not  exceeding  twenty- 
one  years." 

In  addition  to  these  sections,  appellant 
cites  others,  which  give  to  the  city  the  pow- 
er to  make  all  contracts  in  relation  to  its 
property  and  afTairs  necessary  to  the  exer- 
cise of  its  corporate*  or  administrative  pow-[396] 
ers,  the  power  to  open  and  improve  streets, 
purchase  or  condemn  land  for  hospital  and 
waterworks,  to  make  regulations  to  secure 
the  general  health  of  the  city,  to  enact  ordi- 
nances for  any  of  the  al)Ove-mcntioned  pur- 
poses, and  "for  maintaining  the  peace.,  good 
government,  and  welfare  of  the  city,  and  its 
trade  and  commerce."  Also  a  section  which 
gives  to  gas  and  water  companies  the  power 
to  manufacture  and  furnish  gas  and  water 
and  to  lay  down  pipes  and  mains  in  the 
streets  "with  the  consent  of  the  municipal 
authorities  thereof  and  under  such  regula- 
tions as  may  be  prescribed,''  and  a  section 
giving  power  to  such  authorities  "to  con- 
tract with  any  such  corporation  for  the 
ligliting  or  supplying  with  water  the  streets, 
lots,  Innrs,  s(iuart's,  and  public  places  in 
any  such  city,  town,  or  village." 

It  is  from  these  provisions  that  the  water 
company  deduces  the  power  of  tlie  city  to 
make  the  privilege  granted  exclusive,  and  spe- 
cial stre.^s  is  put  upon  tiie  provision  of  §  G5, 
which  we  have  quoted.  Counsel  say:  "Lan- 
guage more  explicitly  expressing  an  absolute 
measure  of  power  could  hardly  be  framed. 
The  power  is  given  to  light  the  streets,  to 
make  contracts  for  the  lighting  of  the  streets, 
and  to  confer  the  privile;re  of  ligliting  the 
streets  for  a  s|)eciric  term  of  years."  And,  fur- 
ther, counsel  say:  "It  will  be  observed  that 
the  grant  of  power  is  to  confer  *the  privilege 
of  furnishing  light.*  The  definite  article  'the* 
is  used.  Power  to  confer  the  privilege  implies 
ex  vi  icnnini,  the  exclusive  privilege,  not  a 
fractional  or  conimiiiial  privilege.  The  priv- 
ilege conferred  exists  as  a  concrete  and  in- 
tegral whole,  and  therefore  when  conferred 
must  pass  in  its  entirety.  The  city  pos- 
sessed the  privilege  of  ligliting  its  own 
streets  as  a  function  of  its  municipal  au- 
thority. It  was  that  privilege  in  its  in- 
tegral and  exclusive  form  which  the  legis- 
lature authorized  the  city  to  confer."  We 
cannot  concur.    The  kind  of  privilege  is  de- 


fSoc.  35.  The  mayor  and  council  of  each 
fjity    governed   by  this   act   shall    have  the 
tntre.  management,  and  control  of  the  city 
and  its  finances,  and  shall  have  power  to  en- 
act, ordain,  alter,  or  repeal  any  and  all  or- 
dinances not  repugnant  to  the  Constitution 
and  laws  of  this  state,  and  such  as  it  shall 
deem  expeilient  for  the  good  government  of 
59  I#.  ed. 


the  city,  the  preservation  of  the  peace  and 
GTood  order,  the  suppression  of  vice  and  im- 
iiorality,  the  benefit  of  trade  and  commerce, 
and  the  health  of  the  inhabitants  thereof, 
and  such  other  ordinances,  rules,  and  regu* 
lations  as  may  be  necessary  to  carry  such 
[)ower  into  ellect. 
Sec.  65.  The  council  may  provide  for  and 
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fined,  not  the  extent  of  it.  It  is  exclusive 
of  some  persons,  but  not  of  all.  It  is  ex- 
clusive of  those  who  have  not  a  grant  from 
proper  authority.  There  are  privileges  which 
may  exist  in  their  full  entirety  in  more 
[S97]than  one  person,  and  the  privilege  *or  fran- 
chise or  right  to  supply  the  inhabitants  of  a 
city  with  light  or  water  is  of  this  kind.  A 
grant  of  power  to  confer  such  privilege  is 
not  necessarily  a  grant  of  power  to  make 
it  exclusive.  To  hold  otherwise  would  im- 
pugn the  cited  cases  and  their  reasoning. 
It  would  destroy  the  rule  of  strict  construc- 
tion. The  foundation  of  that  rule  requires 
the  grant  of  such  power  to  be  explicit — ex- 
plicit in  the  letter  of  the  grantr— or,  if  in- 
ferred from  other  powers  or  purposes,  to  be 
not  only  convenient  to  them,  but  indispen- 
sable to  them.  And  these  conditions  are  im- 
perative,— ^too  firm  of  authority  to  be  disre- 
garded upon  the  petition  of  equities,  how- 
ever strong. 

It  is,  however,  contended  that  the  statutes 
of  Kansas  fulfil  the  rule  by  the  construc- 
tion put  upon  them  by  the  supreme  court 
of  the  state,  and  the  case  is  therefore 
brought,  it  is  further  contended,  within  the 
rule  of  Vicksburg  v.  Vicksburg  Waterworks 
Co.  206  U.  S.  496,  61  L.  ed.  1156,  27  Sup. 
Ct.  Rep.  762.  The  Kansas  cases  relied  on 
are  Eureka  Light  &  Ice  Co.  v.  Eureka,  5 
Kan.  App.  669,  48  Pac.  935 ;  State  v.  Topeka, 
68  Kan.  177,  74  Pac.  647;  Cherry  vale  Water 
Co.  V.  Cherry  vale,  65  Kan.  219,  69  Pac.  176. 
In  those  cases  the  court  did  say,  in  deter- 
mining what  duties  were  imposed  or  powers 
conferred  upon  the  city,  that  the  statute 
should  be  liberally  construed  to  effectuate 
the  general  purpose  of  the  legislature,  but 
the  powers  under  consideration  were  differ- 
ent from  the  powers  herein  involved,  other- 
wise those  cases  would  not  be  reconcilable 
with  Paine  v.  Spratley,  5  Kan.  545,  and 
Coffeyville  Min.  k  Gas  Co.  v.  Citizens'  Nat- 
ural Oas  &  Min.  Co.  55  Kan.  178,  40  Pac. 


regulate  the  lighting  of  the  streets,  and  the 
erection  of  lamp  posts,  and  the  numbering 
of  the  buildings  in  the  city,  and  the  con- 
struction of  sewers,  and  the  council  shall 
have  power  to  make  contracts  with  any  per- 
son, company,  or  association  for  such  pur- 
poses, and  five  such  person,  company,  or 
association  the  privilege  of  furnishing  light 
for  the  streets,  lanes,  or  alleys  of  said  city 
for  any  length  of  time  not  exceeding  twenty- 
one  years. 

Sec.  83.  Tliat  cities  of  the  second  class  of 
the  state  of  Kansas  are  hereby  granted  full 
power  and  authority,  on  behalf  of  said  cities, 
to  purchase,  procure,  provide,  and  contract 
for  the  construction  of  and  construct  water- 
works, electric  light  and  gas  plants  for  the 
purpose  of  supplyin|if  such  cities  and  the  in- 
habitants thereof  with  water,  light,  and  gas 
for  domestic  use  and  any  and  all  other  pur- 


326.  In  Paine  v.  Spratley  the  general  prin- 
ciples respecting  the  power  of  municipal  cor- 
porations were  said  to  be  those  which  wt 
have  expressed.  In  Coffeyville  Min.  ft  Gm 
Co.  V.  Citizens'  Natural  Gas  k  Min.  Co.  ona 
of  the  companies,  claiming  an  exdualTS 
right,  sought  to  test  the  validity  of  two  city 
ordinances,  granting  thjs  other  the  use  of 
the  streets,  and  to  restrict  it  from  using  the 
privileges  granted.  For  this  purpose  the 
court  said  the  plaintiff  company  clearly  had 
no  standing  in  court,  because  the  city  au- 
thorities alone  were  charged  with  the  duty 
of  preventing  encroachment  on  the  *streett,[S 
and  they,  alone,  could  test  the  validity  of 
the  ordinance.  The  court  said  further: 
"The  city  did  not,  in  terms,  attempt  to  give 
the  plaintiff  company  a  right  to  the  exclu- 
sive use  of  the  streets  and  alleys  for  tha 
purpose  of  laying  its  pipes.  If  it  had  at- 
tempted to  do  so  it  could  not,  for  want  of 
power." 

The  conclusion  from  these  cases  ia  rein- 
forced by  a  change  in  the  statutes  confer- 
ring power  upon  the  cities  of  the  state. 
Section  65,  supra,  was  f  30  of  the  statutes 
of  1868,  and  as  such  gave  to  a  city  the  pow- 
er to  make  the  contracts  therein  expressed, 
and  give  "the  exclusive  privilege  of  furnish- 
ing gas  to  light  the  streets,  lanes,  and  al- 
leys of  said  city  for  any  length  of  time,  not 
exceeding  twenty-one  years."  This  provi- 
sion was  repeated  in  S  59  of  the  statutes  of 
1872.  But  in  1885  that  section  was  amend- 
ed, so  as  to  omit  the  words  ''the  exclusive 
privilege."  Statutes  1885,  p.  147,  |  7.  And 
as  thus  amended  it  was  re-enacted  in  190L 
SUtutes  1901,  S  1000. 

Decrees  affirmed* 


tOLD  DOMINION  STEAMSHIP  COM- 
PANY,  Owner  of  the  Steamship  Hamil- 
ton, Petitioner, 

V. 

PRIMUS  GILMORE,  Administrator  of  the 
Estate  of  Alfred  Gilmore,  Deceased,  et  aL 

(See  S.  C.  Reporter's  ed.  398-407.) 

Commerce  —  admiralty  —  exolusiTenoflft 
of  Federal  power  —  validity  of  state 
statute  governing  ac^tion  for  mmriiie 
tort. 

1.  Applying  to  a  claim  for  a  death  on  the 
high  seas,  due  to  a  tortious  collision  of  two 
vessels  belonging  to  Delaware  corporationa, 
the  provision  of  Del.  act  of  January  26, 
1886,  as  amended  by  the  act  of  March  9, 
1901,  authorizing  personal  representatives  to 
maintain  an  action  and  recover  damages  for 
a  death  occasioned  by  unlawful  violence  or 
negligence,  does  not  render  such  provision 
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fThis  case  is  reported  by  the  official  Re- 
porter under  the  title  of  "The  Hamilton." 
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repugnant  to  either  the  commerce  or  admi- 
ralty dauees  of  the  Federal  Constitution, 
where  Congrese  has  not  Inflated  upon  the 
subject. 

Admlmltj  —  state  law  as  rule  of  dect- 


2.  The  liability  created  by  Del.  act  of 
January  26,  1886,  as  amendea  by  the  act  of 
If  arch  9,  1901,  in  favor  of  personal  rspre- 
sentatiTes  of  a  person  whose  death  is  caused 
by  Tiolence  or  negligence,  will  be  enforced 
in  a  proceeding  in  admiralty  for  the  limita- 
tion of  liability  arising  out  of  a  tortious 
collision  on  the  high  seas  of  yessels  belong- 
ing to  Delaware  corporations. 
Shipping  —  llmltliig  liability  —  claims 

for  death. 

3.  Personal  representatives  of  a  passenger 
and  of  members  of  a  crew  who  were  drowned 
ss  the  result  of  the  collision  of  their  vessel 
with  another  vessel  on  the  high  seas  may  re- 
cover in  full  in  proceedings  for  the  limita- 
tion of  liability  of  such  other  vessel  the  lia- 
bility created  by  Del.  act  of  January  2ft, 
1886,  as  amended  by  the  act  of  March  9, 
1901,   in   favor  of  the  personal   represent- 

^  Atives  of  a  person  whose  death  is  caused  by 
violenoa  or  negligence. 

[Na  71.] 

Argued  December  13,  1907.    Decided  Decem- 
ber 23,  1907. 

V\V  WRIT  of  Certiorari  to  the  United 
^J  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  af- 
^rmed  a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York,  allowing 
^aims  for  loss  of  life  in  proceedings  for  lim- 
:ltation  of  liability  of  a  vessel  for  a  collision 
^m  the  high  seas.    Affirmed. 

See  same  case  below,  77  C  C.  A.  150,  146 
Fed.  724. 

The  facts  are  stated  in  the  opinion. 

ICr.  Harrington  Patnam  argued  the 
esiise,  and,  with  Messrs.  Henry  E.  Mattison 
and  Wing,  Putnam,  ft  Burlingham,  filed  a 
brief  for  petitioner: 

There  is  no  presumption  that  the  rela- 
tions of  the  parties  are  to  be  fixed  by  the 
laws  of  any  one  state  when  an  injury  ac- 
crues on  the  high  seas  through  a  pure  ma- 
rine tort. 

Rundell  v.  La  Compagnie  Generale  Trans- 
ttlantique,  94  Fed.  366,  Affirmed  in  49  L. 
RJk.  92,  40  C.  C.  A.  625,  100  Fed.  655. 

The  origin  of  the  fiction  that  a  merchant 
•hip  may  be  regarded  as  a  fioating  portion 
of  a  country,  or,  as  the  doctrine  is  some- 
times expressed,  that  it  is  a  continuation 
or  prolongation  of  the  national  territory,  is 
u  reoent  as  1752.  Modem  writers  treat 
this  fletion  as  having  only  a  limited  applica- 
tion. 

Hall,  International  Law  (Oxford),  1904. 

The  doetrine  of  "territoriality"  is  rather 
Ii.  ed. 


a  limit  on  rights  of  search,  and  protectkm 
against  aggression,  than  one  that  confers 
new  rights  of  action  for  tort. 

Walker,  Science  of  International  Law,  pp. 
130,  131. 

The  theory  applicable  to  merchant  ves- 
sels must  be  one  of  contract.  It  was  early 
settled  in  England  that  the  law  of  the  flag 
determines  the  power  of  the  master  to  deal 
with  cargo,  and  measures  the  scope  of  the 
master's  authority  to  bind  the  owner  by 
his  contracts. 

Lloyd  V.  Guibert,  L.  R.  1  Q.  B.  115. 

This  was  further  amplified  as  to  cargo  in 
1882. 

The  Gaetano  &  Maria,  L.  R.  7  Prob.  Div. 
146. 

The  doctrine  that  merchant  ships  are  part 
of  the  territory,  if  applicable  to  collisions, 
would  also  govern  salvage  on  the  high  seas. 
Such  attempts  to  impose  foreign  laws  have 
often  been  made,  but  have  never  been  sue- 
cessful  in  the  United  States  courts. 

Anderson  v.  The  Edam,  13  Fed.  139. 

It  is  also  clear  that  the  territorial  fiction 
depends  on  contracts,  because  publicists  rec- 
ognize that  it  is  only  when  the  crew  are 
on  board  that  the  doctrine  of  territoriality 
applies.  Once  the  contracting  members  of 
the  ship's  company  leave  the  vessel,  the 
fiction  vanishes. 

Woolsey  International  Law,  6th  ed.  p.  72. 

Statutes  providing  for  the  survivorship  of 
rights  of  action  and  recovery  in  case  of  loss 
of  life  have  been  enacted  in  varying  forms, 
not  only  by  the  states  of  the  Union,  but 
also  by  foreign  countries  with  which  the 
United  States  has  intimate  relations,— es- 
pecially by  England  and  the  Canadian  prov- 
inces. The  system  of  law  on  the  continent 
of  Europe  in  some  form  also  gives  a  recov- 
ery for  loss  of  life.  Yet  in  no  case  havt 
the  courts  of  Great  Britain  or  the  United 
States  regarded  the  law  of  the  fiag  upon 
the  high  seas  as  authorizing  such  a  recovery 
in  the  admiralty  courts.  Even  in  Canada 
the  admiralty  has  no  jurisdiction  for  loss 
of  life. 

Monaghan  v.  Horn,  7  Can.  S.  C.  409. 

The  same  rule  was  reached  in  England 
(notwithstanding  Lord  Campbell's  act) 
that  admiralty  has  no  jurisdiction  for  loss 
of  life. 

The  Vera  Cruz,  L.  R.  10  App.  Cas.  59. 

In  The  Corsair  (Barton  v.  Brown)  145 
U.  8.  335,  36  L.  ed.  727,  12  Sup.  Ct.  Rep. 
949,  the  collision  occurred  in  the  Mississippi 
river,  about  10  miles  above  the  city  of  New 
Orleans.  The  libel  in  rem  was  followed  by 
an  amended  libel  in  personamy  but  both  li- 
bels were  dismissed  upon  the  ground  that 
the  statute  of  Louisiana  did  not  authorise 
an  admiralty  suit  in  renif  and  the  subse- 
quent amendment  to  the  libel  in  penonam 
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was  Improper,  as  the  libel  did  not  aver 
facts  sufficient  to  establish  a  tause  of  action. 

There  is  nothing^  in  the  Delaware  stat- 
ute showing  an  intent  by  the  state  of  Dela- 
ware to  assert  jurisdiction  outside  its  own 
territorial  limits.  Such  acts  of  a  state  are 
to  be  presumed  to  be  limited  within  its 
power  of  legislation,  which  is  co-extensive 
with  its  territory. 

United  States  v.  Bevans,  3  Wheat.  33G, 
380,  4  L.  ed.  404,  41G. 

The  real  basis  for  the  fiction  of  the  ter- 
ritoriality of  merchant  ships  in  time  of 
peace  rests  in  the  supposed  power  of  a  coun- 
try to  make  laws  to  bind  its  ,own  citizens 
abroad  when  they  may  come  to  be  judged 
by  the  courts  of  their  own  country. 

Story,  Confl.  L.  8th  ed.  §§  21,  22;  Queen 
y.  Keyn.  L.  R.  2  Exch.  Div.  63. 

By  virtue  of  this  power,  a  foreign 
state,  like  France,  could  impose  on  its 
citizens  abroad  the  liability  to  pay  dam- 
ages for  death  occurring  on  the  high  seas, 
and  enforce  such  right  in  the  courts 
of  France.  Whether  our  Federal  courts 
would  enforce  this  right  depends  on  consid- 
erations of  the  nature  of  the  liability  thus 
imposed,  obligations  of  comity,  and  the  re- 
lation of  such  a  foreign  right  to  our  entire 
system  of  maritime  jurisprudence. 

But  this  argument  entirely  fails  in  the 
case  of  one  of  the  states  of  the  Union,  which 
has  ceded  away  all  such  rights  to  bind  its 
citizens  on  the  high  seas.  It  cannot,  there- 
fore, claim  that,  on  the  unenclosed  waters  of 
the  ocean,  vessels  of  the  United  States,  sub- 
ject to  the  Federal  laws,  are  under  tlie  do- 
main of  any  suppletory  state  legislation  as 
to  maritime  torts. 

The  judgment  in  Crapo  v.  Kelly,  16  Wall. 
610,  21  L.  ed.  430,  sustained  a  title  derived 
from  the  insolvency  laws  of  Massachusetts 
as  operative  on  a  New  Bedford  ship,  then 
on  the  high  seas,  so  as  to  prevail  over  an 
attaching  creditor  in  New  York.  This,  how- 
ever, was  merely  as  to  the  transfer  and  dev- 
olution of  property.  This  court  discrimi- 
nated the  cases  of  admiralty  jurisdiction 
which  are  no  longer  under  the  power  of 
Massachusetts.  This  court  has  held  that 
Massachusetts  remains  a  sovereign  state  as 
to  rights  of  property  and  as  to  regulating 
local  fisheries  ( Manchester  v.  Massachusetts, 
139  U.  S.  240,  35  L.  ed.  150,  11  Sup.  Ct. 
Rep.  559),  but  not  as  to  maritime  torts. 

The  evident  tendency  of  the  decisions  and 
weight  of  authority  is  that  cases  of  tort 
arising  upon  the  high  seas,  in  the  admiralty 
courts  of  the  United  States,  will  be  governed 
by  the  law  of  the  forum,  which  is  the  gen- 
eral maritime  law  as  administered  in  these 
courts. 

The  Scotland  (National  Steam  Nav.  Go. 
F.  Dyer)  105  U.  S.  24,  26  L.  ed.  1001;  The 


Belgenland  (The  Belgenland  v.  Jensen)  114 
U.  8.  355.  29  L.  ed.  132,  5  Sup.  Ct.  Rep.  860; 
The  Brantford  City,  29  Fed.  373. 

Under  the  common  law  there  was  no  sur- 
vival of  actions  for  injuries  resulting  in 
death.  By  Lord  Campbeirs  act  this  rule  of . 
the  common  law  was  changed,  although  it 
was  later  decided  that  Lord  Campbell's  act 
had  no  application  whatever  in  the  admi- 
ralty law. 

The  Vera  Cruz,  L.  R.  9  Prob.  Div.  88, 
L.  R.  10  App.  Cas.  59. 

Our  courts  have  also  declared  that,  in  the 
absence  of  a  statute  changing  it,  the  rule 
in  admiralty  is  the  same  as  provided  at  the 
common  law. 

The  Harrisburg  (The  Harrisburg  v.  Rich- 
ards) 119  U.  S.  199,  30  L.  ed.  358,  7  Sup. 
Ct.  Rep.  140. 

A  state  cannot,  therefore,  destroy  the 
symmetry  of  the  maritime  law  by  creating 
maritime  ri;;hts  or  conferring  jurisdiction 
in  any  particular  upon  an  admiralty  ccnirt. 

Crapo  V.  Allen,  1  Sprague,  184,  Fed.  Cas.^ 
No.  3,360;  The  Manhasset,  18  Fed.  922; 
Welsh  V.  The  North  Cambria,  40  Fed.  0.50; 
The  Lyndhurst,  48  Fed.  841;  Workman  v. 
New  York,  179  U.  S.  558,  45  L.  ed.  319,  21 
Sup.  Ct.  Rep.  212. 

There  is  no  uniformity  in  the  Federal 
courts  at  present  in  dealing  with  death  in 
the  admiralty. 

Where  loss  of  life  occurs  within  state 
waters,  the  Federal  decisions  in  the  lower 
courts  are  irreconcilable. 

Welsh  V.  The  North  Cambria,  40  Fed. 
655;  The  Glendale,  26  C.  C.  A.  500.  42  U. 
S.  App.  546,  81  Fed.  633;  The  Willamette, 
31  L.R.A.  715,  18  C.  C.  A.  366.  44  U.  S. 
App.  26,  70  Fed.  874;  The  Dauntless,  121 
Fed.  420,  64  C.  C.  A.  243,  129  Fed.  715; 
The  St.  Nicholas,  49  Fed.  671;  Robinson 
V.  Detroit  &  C.  Steam  Nav.  Co.  20  C.  C. 
A.  86,  43  U.  S.  App.  190,  73  Fed.  883; 
Burrell  v.  Fleming.  47  C.  C.  A.  598,  109 
Fed.  489;  Quinette  v.  Bisso,  5  L.R.A.(N.S.) 
.303,  69  C.  C.  A.  503,  136  Fed.  825;  Alaska 
Commercial  Co.  v.  Williams,  63  C.  C.  A. 
92,  128  Fed.  362. 

Where  death  has  occurred  on  the  high 
seas,  there  is  a  wide  difference  in  applying 
the  terms  of  state  statutes. 

The  Robert  Graham  Dun,  17  C.  C.  A. 
90,  33  U.  S.  App.  297,  70  Fed.  270;  Run- 
dell  V.  La  Compagnie  Generale  Transatlnn- 
tique,  49  L.R.A.  92,  40  C.  C.  A.  625,  100 
Fed.  655;  Oleson  v.  The  Ida  Campbell,  34 
Fed.  432;  The  Jane  Grey,  95  Fed.  693. 

The  oflicer  of  the  watch  was  a  fellow  serv- 
ant with  the  otlicr  navigating  officers  who 
were  engaged  in  running  the  vessel  at  tliis 
improper  speed.  His  representatives  are, 
therefore,  debarred   from   any   recovery. 

Robinson  v.  Detroit  ft  C.  Steam  Nav.  Co. 
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supra;  The  A.  W.  Thompson,  39  Fed.  115;  I 
The  Qaeen,  40  Fed.  694. 

The  seaman  Is  not  allowed  to  recover  an 
indemnity  for  the  negligence  of  the  master, 
or  any  member  of  the  crew,  but  is  entitled 
to  maintenance  and  cure,  whether  the  inju 
ries  were  received  by  negligence  or  accident. 

The  Osceola,  189  U.  S.  158,  175,  47  L. 
ed.  760,  764,  23  Sup.  Ct.  Rep.  483. 

As  the  claim  against  the  Clyde  Company 
is  not  valid,  the  claim  against  The  Ham 
ilton  cannot  be  maintained  for  its  full  face, 
but  The  Hamilton  remains  answerable  only 
for  half  of  all  such  losses. 

The  City  of  New  York,  25  Fed.  151;  The 
Queen,  supra;  Staht  v.  The  Niagara,  77  Fed. 
336. 

The  decrees  below  have  departed  from  the 
maritime  law  and  have  given  an  extraterri- 
torial force  to  state  statutes. 

Butler  v.  Boston  &  S.  S.  S.  Co.  130  U. 
8.  527,  658,  32  L.  ed.  1017,  1024,  9  Sup. 
Ct  Rep.  612. 

Mr.  J.  Parker  Kirlln  argued  the  cause, 
and,  with  Messrs.  John  M.  Woolsey  and 
Howard  M.  Long,  filed  a  brief  for  respond- 
ents: 

Tliere  is  a  quasi-territorial  jurisdiction 
over  merchant  vessels  on  the  hi^h  seas,  in- 
hering in  the  state  to  whose  citizens  they 
belong. 

1  Le  Droit  des  Gens,  Pradier-Fodtfrfi's  ed. 
Tsris,    1863,  Livre   1,  chap.   19,    $   216;    1 
"Kent,  Com.  27;   Dana's  Wlieaton,  Interna- 
tional Law,  p.  169.  S  109;  Wharton,  Confl. 
X.  I  356;  Bluntschli,  Le  Droit  International 
Codifi^,  Livre  4,  subd.  4,  fiS  817,  318;  Heff- 
'ter,  Das  EuropUische  Volkerreicht,  S  78;   1 
^,  p.  496;  Calvo,  1  Ijc  Droit  International, 
?•  552;   Droit  International  Public,  3d  ed. 
^18,  1905,  p.  518,  chap.  4.  subd.  2,  H  427, 
^28;    Bonfils,  3d  ed.   Paris,   1901,  chap.   2 
*    607;   Hall,  International  Law   (Oxford), 
^^04,  pp.  253,  254:  Hall,  Foreign  Jurisdic- 
^CMi    of    British    Crown,    Oxford,    1894,    p. 
^^6;    Lawrence,  Principles  of  International 
^--^w,  p.  206;  Taylor,  International  Pub.  Law, 
•  ^   262,  263,  pp.  307,  308;  Woolsey,  Inter- 
actional I-aw,  2d  ed.  §  58,  p.  71;  1  Moore. 
"^^temational   Law,   S    174,  p.  030;    Criipo 
"^^    Kelly.  16  Wall.  610,  631,  21  L.  ed.  430, 
^^8;    Wilson   v.  McNamee,   102  U.  S.   572, 
^fl    L.   ed.  234;   The  Scotia    (Sears  v.   The 
Scotia)    14  Wall.   170,   184.  20  L.  ed.  824: 
^t.   Clair  V.  United  States.  154  U.  S.   134. 
l62.    38  L.  ed.  036,  943,   14  Sup.  Ct.   IU»p. 
\002;  Re  Ah  Sing,  13  Fed.  280:  Wildcnhus's 
C!aae   (Mali  v.  Keeper  of  Common  Jail)   120 
XJ.  S.  1,  12.  30  L.  ed.  605,  567,  7  Sup.  Ct. 
Hep.  385;  He  Moncan,  14  Fed.  48:   The  E. 
B.  Ward,  17  Fed.  459;  Ex  parte  Byers,  32 
Fed.    410;    The    I^mington,    87    Fed.    754; 
Lind!«trom    v.    International    Nav.    Co.    117 
Fed.   171»  60  C.  C.  A.  649,   123  Fed.  476; 
59  li.  ed. 


La  Bourgogne.  71  C.  C.  A.  489,  139  Fed. 
439;  McDonald  v.  Mallory,  77  N.  Y.  546, 
33  Am.  Rep.  C64. 

In  the  eyes  of  the  law,  the  tort  by  which 
the  claimants  met  their  death  was  consum- 
mated within  the  territorial  jurisdiction  of 
the  state  of  Delaware. 

Ayer  &  L.  Tie  Co.  v.  Kentucky,  202  U. 
S.  400,  421,  50  L.  ed.  1082,  1086,  26  Sup. 
Ct.  Rep.  679;  Hays  v.  Pacific  Mail  S.  S. 
Co.  17  How.  596,  15  L.  ed.  254;  Morgan 
V.  Parham,  16  Wall.  471,  21  L.  ed.  303; 
Wheeling,  P.  &  C.  Transp.  Co.  v.  Wheeling, 
99  U.  8.  273,  25  L.  ed.  412;  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  365,  27  L. 
ed.  419,  2  Sup.  Ct.  Rep.  257;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382,  6 
Sup.  Ct.  Rep.  826;  Old  Dominion  S.  S.  Co. 
V.  Virf^inia,  198  U.  8.  299,  49  L.  ed.  1059, 
25  Sup.  Ct.  Rop.  680;  The  Havana,  12  C. 
C.  A.  361,  26  U.  S.  App.  231,  64  Fed.  496; 
International  Nav.  Co.  v.  Lindstrom,  60 
C.  C.  A.  049,  123  Fed.  475;  The  Plymouth 
Rock,  13  Blatchf.  505,  Fed.  Cas.  No.  11,237; 
Scudder  v.  Calai.s  S.  B.  Co.  1  Cliff.  370, 
Fed.  Cas.  No.  12.505;  The  Grapcshot  (The 
Grapeshot  v.  Wallcrstein)  9  Wall.  120,  19 
L.  ed.  051;  The  Kalorama  (Pendcrgast  v. 
The  Kalorama)  10  Wall.  205,  212,  19  L. 
ed.  941,  943;  The  Roanoke,  189  U.  S.  185, 
103,  47  L.  ed.  770,  772,  23  Sup.  Ct.  Rep. 
491 ;  The  Golden  Rod,  80  C.  C.  A.  246,  151 
Fed.    6;    St.    Louis   v.   Wijr^ns   Ferry    Co. 

11  Wall.  423,  20  L.  ed.  192. 

There  is  no  constitutional  objection  to 
the  enforccniont,  hy  an  admiralty  court,  of 
a  right  of  action  fur  death,  whicli  survives 
under  the  provisions  of  the  Delaware  stat- 
ute. 

Panama  R.  Co.  v.  Napier  Shipping  Co. 
IGG  V'.  S.  280,  41  L.  ed.  1004,  17  Sup.  Ct. 
Rep.  572. 

In  the  ab.<?pnco  of  congressional  legislation 
on  the  Kubjcct,  a  state  .statute  of  the  kind 
in  question  hero  is  valid  and  enforceable  in 
the  Federal  courts. 

American  S.  B.  Co.  v.  Chase,  16  Wall. 
522,  21  L.  ed.  3C0;  Sherlock  v.  Ailing.  93 
U.  S.  90,  23  L.  ed.  810;  The  Corsair  (Bar- 
ton  V.  Brown)   145  U.  S.  335,  36  L.  ed.  727, 

12  Sup.  Ct.  Rep.  940;  The  11.  E.  Willard, 
52  Fed.  387;  Kx  parte  McNiel,  13  Wall. 
230,  20  L.  ed.  024;  The  Transfer  No.  4, 
9  C.  C.  A.  521,  20  U.  S.  App.  570,  61  Fed. 
307;  International  Xav.  Co.  v.  Lindstrom, 
GO  C.  C.  A.  049,  123  Fed.  475;  La  Bour- 
;^o;,'ne,  supra;  The  Olendale,  20  C.  C.  A. 
r>()0.  42  U.  S.  App.  546,  81  Fed.  033; 
nurroll  v.  Fleming,  47  C.  C.  A.  598,  109 
Frd.  489;  Quinette  v.  Bisso,  6  L.R.A.(N.S.) 
.?0;j,  09  C.  C.  A.  503.  130  Fed.  825;  Robin- 
son v.  Detroit  A  C.  Steam  Nav.  Co.  20  C. 
C.  A.  86,  43  U.  S.  App.  190,  73  Fed.  883; 
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Humboldt  Lumber  Mfrs.  Asso.  v.  Christo-  Innocent  parties  suffering  damage   in   a 

plierson,  46  L.R^.  264,  19  C.  G.  A.  481,  44  collision  may  recover  all  their  damages  from 

U.  S.  App.  434,  73  Fed.  239;  Alaska  Com-  either  vessel,  and  the  question  of  contribu- 

mercial  Co.  v.  Williams,  63   C.  C.  A.   92,  tion  comes  up  merely  as  between  the  two 

128  Fed.  362.  vessels. 

The  objection  by  counsel  for  the  petition-  The  Atlas  (Phcenix  Ins.  Co.  t.  The  Atlaa) 

er  that  to  enforce  such  statutes  allowing  93  U.  S.  302,  23  L.  ed.  863;   The  Albert 

recovery  for  death,  perhaps  slightly  differ-  Dumois,  177  U.  8.  240,  243,  260,  44  L.  ed. 

ent  in  form  in  the  different  states,  would  751,  764,  762,  20  Sup.  Ct  Rep.  595;  The 

impair   the    uniformity    of    maritime    law,  Juniata  (United  States  v.  The  Juniata)  93 

is  conclusively  answered  by  the  remarks  of  U.  S.  337,  23  L.  ed.  930;  The  North  Star 

Mr.  Justice  Bradley  in  the  case  of  The  Lot-  (Reynolds  v.  Vanderbilt)   106  U.  S.  17,  22, 

tawanna    (Rodd  v.  Heartt)    21  Wall.  558,  27  L.  ed.  91,  93,  1  Sup.  Ct.  Rep.  41;  The 

572,  22  L.  ed.  654,  661.    See  also  the  John  ChatUhoochee,   173  U.  S.  540,  549,  43   L. 

G.  Stevens,  170  U.  S.  113,  126,  42  L.  ed.  ed.  801,  805,   19   Sup.   Ct.  Rep.  491;   The 

969,  974,  18  Sup.  Ct.  Rep.  544.  New  York,  175  U.  S.  187,  44  L.  ed.  126» 

The  law  of  England  is  now  settled  that  20  Sup.  Ct.  Rep.  67;  Ex  parte  Union  S.  B. 

an  action  in  personam  for  injuries  result-  Co.  178  U.  S.  317,  44  L.  ed.  1084,  20  Sup. 

fng  in  death  on  the  high  seas  is  maintain-  Ct.  Rep.  904;   The  Conemaugh    (Union   S. 

able  in  the  court  of  admiralty.  B.  O.  v.  Erie  &  W.  Transp.  Co.)    189  U. 

The  Bemina,  L.  R.  12  Prob.  Div.  58,  L.  S.  363,  47  L.  ed.  854,  23  Sup.  Ct.  Rep.  504. 

5-  i^  n?^'  «^n"n '  •?'  ^'"""wi^  ninn  Mr.  George  Whitefleld  Bette,  Jr.,  also 

Prob.   Div.   80;    Davidsson   v.   Hill    [1901]  j  au                     j       'av  u*            ir     «. 

«  K    R    606  argued  the  cause,  and,  with  Messrs.  Hunt, 

-  *  ,.'  ..   .'.                  ,.          .     •  J.  *.       i.^  Hill,  &  Betts,  filed  a  brief  for  respondents: 

In  limitation  proceedings,  jurisdiction  to  _.'       -,              ,          *  i     •  i  *  j     'au  _^# 

...       iXAxi.                 Av      i^«  Since  Congress  has  not  legislated  with  ref- 

apply  the  state  statutes  seems  to  be  clear.  x     xv         ^    x    xv       *  x  x       *   av 

Butler  T.  Boston  &  S.  8.  S.  Co.  130  U.  8.  *«»«*  ,*»_*''*  •"»»J***'  ^^  "t^t-te  «»'  «» 

627,  82  L.  «d.  1017,  9  Sup.  Ct.  Rep.  612;  ?*"«:*  of  Delaware   as  *  sovereign  state,  .1- 

The  Albert  Dumois.  177  U  8.  240.  259.  44  '"J'"?  "'""Sf  *»'  f  ***•>•  »  """f'"*  "* 

L.  ed.  751.  761.  20  Sup.  Ct.  Rep.  595.  '""^''"  »"  '*»  ^«"*'»  "''*'>  »"  *»>•  '"«•' 

If  it  were  impossible  to  enforce  claim,  for  '^'^     Lottawanna    (Rodd   y.   Heartt)    21 

death  on  the  h.gh  ^a.  in  l.m.t*t.o„   pro-  ed.   664.  663,    TTie 

codings,  l^  '«»«>"  of  the  fact  that  the  court  ' 

of  admiralty  »  without  jurisdiction  to  en-  ^                        ^                                    ^ 

tertain  them,  a  shipowner  could  not  limit    „^_   „.%      .  \,o^    ?•    i  n  J.  «7  ^ 

t.*    1-  uM-x     •               X     «        u    1  •  236,  20  L.  ed.  624;  Cooley  v.  Port  Wardens, 

"Eit^pUT;?nV'c:"ti?r8.fllO.  ;2   How.   299    318.    13  L   ed-   ».6.    1<^ 

.18.  £6.  30  L.  ed.  274.  278.  280,  7  Sup.  trK':t  m^^^^i^rM^^'^ZV^t 

l^t.    Kep.    iSO.  flO   2qL   ed   filfi 

The  negligence  of  Captain  Tunnell  is  not  ^^*r^  ^; J^  ?//•  „       _  „_     .        „  ,      ^i_ 

imputablf  to    the    other    member,    of    the  ^he  "Hamilton"  and  "Saginaw,"  for  the 

Saiinaw's  crew  purposes  of  this  proceeding,  were  parte  of 

Little  V.  Haikett,  116  U.  S.  366,  29  L.  «^^**"i^^  ^/  *^«  "^^  ^'  Delaware,  and 

ed.  652,  6  Sup.  a.  Rep.  391;  Farley  v.  Wil-  ^^^^  ^       „  3''          ,««  „    a    r^«    «« 

mington  &  N.  C.  Electric  R.  Co.  3  Penn.  Wilson  v.  McNamee,   102  U.  8.  572,  26 

(Del.)  581,  52  Atl.  543;  The  Bemina,  supra.  L.  ed.  234;  Crapo  v.  Kelly,  16  Wall.  610, 

Where  an  action  is  brought  by  a  servant  21  L.  ed.  430;  The  Lamington,  87  Fed.  752; 

against  a  person  other  than  his  master,  the  Hall,  International  Law,  1895  ed.  ||  75,  77, 

fact  that  the  fellow  servant  of  the  plaintiff  p.  262. 

may   have   been   negligent,   and   that   such  The  weight  of  all  well-oonsidered  judicial 

negligence  may  have  contributed  to  the  acci-  authority  supporte  the  jurisdiction  exercised 

dent,  is  not  a  defense  to  the  third  person  |,y  the  lower  courte  in  this  case, 

against  whom  suit  is  brought.     The  case  Lindstrom  v.  International  Nav.  Co.  117 

against  him  sUnds  or  falls  on  the  finding  p^    ^7^.  j^  Bourgogne,  71  C.  C.  A.  489, 

as  to  his  own  negligence.    He  is  liable  for  ^3^  ^^^   ^^    McDonald  v.  Malloiy,  77  N. 

an  injury  caused  by  the  concurring  negli-  33  ^^  r«     e64;  Re  Clyde  S.  S.  Co. 

gence  of  himself  and  another  to  the  same  '                    i-         »           -^ 

extent  as  for  one  caused   entirely  by  his  *           .           ,     .    ,                  ,       , 

own  negligence.  ^^^^  *«  ^^  ^^^^  '«»*^»  ^^^  damaget 

Grand  Trunk  R.  Co.  v.  Cummings,  100  U.  abouW  be  allowed  when  there  is  a  contract 

S.  700,  702,  27  L.  ed.  266,  267,  1  Sup.  Ct  between  the  decedent  and  the  vessel,  and 

Rep.  493;  Chicago,  St.  P.  &  K.  C.  R.  Co.  refused  when  no  such  contract  exists. 

V.  Chambers,  15  C.  C.  A.  327,  32  U.  S.  App.  The  Albert  Dumois,  177   U.   S.  240,  44 

253,  68  Fed.  153.  L.  ed.  751,  20  Sup.  Ct.  Rep.  595. 
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Mr.  JuBtiee  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  for  the  limitation  of 
liability  of  the  steamship  Hamilton  in  re- 
spect of  a  collision  on  the  high  seas  with  the 
steamship  Saginaw,  in  which  the  Saginaw 
was  sunk  and  her  chief  mate  and  some  of 
her  crew  and  passengers  were  drowned.    It 
is  found,  and  not  disputed,  that  both  ves- 
sels were  to  blame.     Both  vessels  belonged 
to  corporations  of  the  state  of  Delaware.  A 
statute  of  that  state,  after  enacting  that  ac- 
tions for  injuries  to  the  person  shall  not 
abate  by  reason  of  the  plaintiff's  death,  pro- 
vides that,  "whenever  death  shall  be  occa- 
sioned by  unlawful  violence  or  negligence, 
and  no  suit  be  brought  by  the  party  injured 
to  recover  damages  during  his  or  her  life, 
the  widow  or  widower  of  any  such  deceased 
person,  or,  if  there  be  no  widow  or  widower, 
the  personal  representatives,  may  maintain 
an  action  for  and  recover  damages  for  the 
death  and  loss  thus  occasioned."    Act  of  Jan- 
[4esiaary  26,  1886,  as  amended  *by  act  of  March 
9,  1901.     Delaware  Laws  1901,  vol.  31,  p. 
500.    On  the  strength  of  this  statute  the  rep- 
resentatives of  a  passenger  and  of  three  of 
the  crew  filed  claims,  and  the  claims  were 
allowed  by  the  district  court  (see  134  Fed. 
95,   139  Fed.  906)    ahd  afterwards  by  the 
circuit  court  of  appeals  (77  C.  C.  A.  150, 146 
Fed.   724).     A  certiorari   was  granted   by 
this  court  to  settle  the  question,  as  stated 
by  the   petitioner,   whether    the    Delaware 
statute  applies  to  a  claim  for  death  on  the 
high  seas,  arising  purely  from  tort,  in  pro- 
ceedings   in    admiralty.     Incidentally    the 
right  of  representatives  of  the  crew  of  the 
Saginaw   to   recover   their   claims    in    full 
sgainst   the   Hamilton   also   has   been   dis- 
cussed. 

Apart  from  the  subordination  of  the  state 
of  Delaware  to  the  Constitution  of  the 
United  States,  there  is  no  doubt  that  it 
would  have  had  power  to  make  its  statute 
applicable  to  this  case.  When  so  applied, 
the  statute  governs  the  reciprocal  liabilities 
of  two  corporations,  existing  only  by  virtue 
of  the  laws  of  Delaware,  and  permanently 
within  its  jurisdiction,  for  the  consequences 
of  conduct  set  in  motion  by  them  there,  op- 
erating outside  the  territory  of  the  state,  it 
k  true,  but  within  no  other  territorial  juris- 
diction. If  confined  to  corporations,  the 
state  would  have  power  to  enforce  its  law  to 
the  extent  of  their  property  in  every  case. 
But  the  same  authority  would  exist  as  to 
citizens  domiciled  within  the  state,  even 
when  personally  on  the  high  seas,  and  not 
only  could  be  enforced  by  the  state  in  case 
of  their  return,  which  their  domicil  by  its 
very  meaning  promised,  but,  in  proper  cases, 
would  be  recognised  in  other  jurisdictions 
by  the  courts  of  other  states.  In  short,  the 
ftl  U  ed. 


bare  fact  of  the  parties  being  outside  the 
territory,  in  a  place  belonging  to  no  other 
sovereign,  would  not  limit  the  authority 
of  the  state,  as  accepted  by  civilized  theory. 
No  one  doubts  the  power  of  England  or 
Franco  to  govern  their  own  ships  upon  the 
high  seas. 

The  first  question,  then,  is  narrowed  to 
whether  there  is  anything  in  the  structure 
of  the  national  government  and  under  the 
Constitution  of  the  United  States  that  takes 
away  *or  qualifies  the  authority  that  other-[404] 
wise  Delaware  would  possess, — a  question 
that  seems  to  have  been  considered  doubtful 
in  Butler  v.  Boston  &  S.  S.  S.  Co.  130  U.  S. 
527,  558,  32  L.  ed.  1017,  1024,  9  Sup.  Ct 
Rep.  612.  It  has  two  branches:  First, 
whether  the  state  law  is  valid  for  any  pur- 
pose; and,  next,  whether,  if  valid,  it  will  be 
applied  in  the  admiralty.  We  will  take 
them  up  in  order. 

The  power  of  Congress  to  legislate  upon 
the  subject  has  been  derived  both  from  the 
power  to  regulate  commerce  and  from  the 
clause  in  the  Constitution  extending  the  ju- 
dicial power  to  "all  cases  of  admiralty  and 
maritime  jurisdiction."  Art.  3,  S  2.  130 
U.  6.  557.  The  doubt  in  this  case  arises  as 
to  the  power  of  the  states  where  Congress 
has  remained  silent. 

That  doubt,  however,  cannot  be  serious. 
The  grant  of  admiralty  jurisdiction,  fol* 
lowed  and  construed  by  the  judiciary  act  of 
1789  (1  Stot.  at  L.  77,  chap.  20,  $  9],  "sav- 
ing  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy  where  the  common  law 
is  competent  to  give  it"  (Rev.  Stat.  S  563, 
cl.  8,  U.  S.  Comp.  Stat.  1901,  p.  457),  leaves 
open  the  conunon-law  jurisdiction  of  the 
state  courts  over  torts  committed  at  sea. 
This,  we  believe,  always  has  been  admitted. 
Martin  v.  Hunter,  1  Wheat.  304,  337,  4  L. 
ed.  97,  105;  The  Hine  v.  Trevor  (The  Ad. 
Hine  v.  Trevor)  4  Wall.  565,  671,  18  L.  ed. 
451,  456;  Leon  v.  Galceran,  11  Wall.  186, 
20  L.  ed.  74;  Manchester  v.  Massachusetts, 
139  U.  S.  240,  202,  36  L.  ed.  159,  166,  11 
Sup.  Ct.  Rep.  559.  And  as  the  state  courts 
in  their  decisions  would  follow  their  own 
notions  about  the  law  and  might  change 
them  from  time  to  time,  it  would  be  strange 
if  the  state  might  not  make  changes  by  its 
other  mouthpiece,  the  lp<ifis1ature.  The  same 
argument  that  deduces  the  legislative  power 
of  Congress  from  the  jurisdiction  of  the  na- 
tional courts,  tends  to  establish  the  legisla- 
tive power  of  the  state  where  Congress  has 
not  acted.  Accordingly,  it  has  been  held 
that  a  statute  giving  damages  for  death 
caused  by  a  tort  might  be  enforced  in  a 
state  court,  although  the  tort  was  committed 
at  sea.  American  S.  B.  Co.  v.  Chase,  16 
Wall.  522,  21  L.  ed.  369.  So  far  as  the  ob- 
jection to  the  state  law  is  founded  on  the 


40i-407  Sdfbehe  Coon  or  tuk  United  SrAtuk  Ooi.  Tbm, 

ftdmfnlty  elauM  in  the  Con  «ti  tut  ion,  it  Wnll.  330,  243,  ZO  L.  ed.  624,  626.  *It  mlghttt 
would  Becm  not  to  matter  wlicllitr  the  acci-  i:ni  ^he  a  proceedinK  in  rem,  tince  the  »t»t- 
denl  happened  near  shore  or  in  mid  ocean,  ute  does  not  purport  to  create  a  lien.  It  might 
nutwithatandin);  some  exiirpesioiia  of  doubt,  ^ive  a  proceeding  in  pertoiiam.  The  Corsair 
Tlie  aamc  eonclusion  was  readied  in  McDon-  (Darton  v.  Brown)  145  U.  S.  335,  34T,  36 
[405]ald  V.  'Mallory,  77  N.  Y.  516,  33  Am.  Rep.  U  ed.  727,  731,  12  Sup.  Ct.  Rep.  049.  If  it 
01)4.  where  ttie  deatli  occurred  on  tlie  hi^Ii  gave  the  latter,  the  result  would  not  be,  u 
seas.  Slierlock  v.  Ailing,  03  U.  5.  m,  23  L.  auj^gcsted.  to  create  dtfTerent  laws  for  dif- 
ed.  SIO,  reinforces  Chasc'n  Case,  and  an-  terent  dlHtricts.  The  liahility  would  be  rec- 
sucrs  nny  argument  based  on  tlic  -powez  of  iif;nized  in  al).  Nor  would  there  be  produced 
Coii<;r("i9  over  commerce,  aa  to  which  we  any  lamentable  lack  of  nniformity.  Court* 
hnrdlj-  need  refer  also  to  Coolev  v.  Port  War-  constantly  enforce  rights  arising  from  and 
dens,  12  How.  2Bfl,  13  L.  ed.  000;  Kx  parte  deiiendin;;  upon  other  lang  than  those  gor- 
tlcNeil.  )3  Wall.  230,  20  1..  ed.  G->4;  Wit-  eminR  the  local  transactions  of  the  juria- 
son  V.  McNamee,  103  V.  S.  372,  26  L.  ed.  diction  in  which  thej  sit.  But  we  are  not 
234 !  and  Homer  Itamsdell  Transp.  Co.  v.  I^  contvrncd  with  these  considerations.  In  thia 
Compngnie  Gfntirale  TraiMatUntiipic.  182  U.  case  the  statutes  of  the  United  States  han 
S.  40r.,  45  L.  ed.  1155,  21  Sup.  Ct.  Hep.  931,  enabled  the  ovner  to  transfer  its  liability 
ooneerning  state  pilotage  iaws.  to  a  fund  and  to  the  exclusive  jurisdletian 
The  jurisdiction  commonly  expressed  in  of  the  aitmirallr,  and  it  has  done  so.  Tliat 
the  formula  that  a  vessel  at  sea  i,*  rt-gnrdcd  fund  is  bein™  di^itributcd.  In  such  eircum- 
as  part  of  the  territory  of  tlie  slate  wns  stances  all  claims  to  which  the  admiralty 
held,  upon  much  consideration,  to  belong  to  docs  not  deny  existence  must  be  rccogni^ted, 
Massachusetts,  bo  far  as  to  Rii-e  preference  whether  adniirnlt.v  liens  or  not.  Tliia  is  not 
to  a  judicial  assignment  in  insolvency  of  o„|v  ,  geiieml  principle  [Andrews  v.  Wall, 
Bucli  a  vessel  over  an  allachment  levied  im-  3  How.  SOS.  573,  II  L.  ed.  720,  731;  Tba 
mediately  upon  her  arrival  at  New  York,  in  j  j;  R„n,,.,.||  j^g  y.  g.  I,  13,  37  L.  ed.  346. 
Crapo  V.  Kelly,  10  Wall  «  0,  21  L.  ed  430.  3^^  ,3  ^  ^t.  Kep.  438;  admiralty  ruta 
That  dec.sion  was  repnrdeJ  as  necess.tatmg  t,,^  ,,^I^  2  „^^  p  ^  ^  ^  ^ 
he  conclusion  reached  ,n  McDonald  v.  Mul-  ,,„^  .^  ,^^  ^^^,^  ^,^^  ^ 
lory,  supra.  Other  instances  of  state  reru-  .,  ,  ,■  ,.  -,  ,,  ,.  ,  ...^ 
lati^n  L  mentioned  in  Tl«  Citv  of  Nor-  P™;"^;'^  '"^./«  7"  "  """"■.'"j  ''"'"*y- 
walk,  55  Fed.  08,  106;  but  withont  further  "''^  "  °*"  '*-^''  ^.  P«>ved  "j^.nst  the  fund 
reca^iluUtion  of  the  Authorities,  we  are  of  <  ^'"^  ^^^'^  »"""""■  '"  ".  S.  240.  2W,  44 
opinion  that  the  statute  is  vnlid.  See  Work-  ^-  "^-  "'^  "2,  20  Mup.  Ct.  Rep.  695.  Sm 
man  v  Kew  York  170  U.  S,  552  6153  45  ^^orkman  v.  New  York,  170  U.  S.  552,  503, 
L.  ed.  '314.  321,  21  Sup.  Ct.  Rep."212.  'we  *^  L.  ed.  314,  321,  21  Sup.  Ct.  Rep.  212). 
should  add,  what  has  been  asBumed  thus  The  second  question  concerns  the  riffht  of 
far,  aa  it  bad  to  be  assumed  in  order  to  "»  representatives  of  the  crew  to  recover 
raise  tlie  question  discussed,  that  we  con-  their  claims  in  full.  There  is  a  faint  lug- 
struc  the  statute  as  intended  to  govern  all  gestlon  that  the  mate  of  the  Saginaw  was 
cases  which  it  is  competent  to  gnvcrn.  or,  at  negligent;  but  on  this  point  we  shall  not  go 
leaat,  not  to  be  confined  to  deaths  occa-  behind  the  findings  below.  The  main  objce- 
Bioned  on  land.  McDoimld  v.  Miillory,  au-  tion  is  that  the  statute  allows  a  recoveiy 
pra.  If  it  touches  anv  ease  at  sea.  it  cun-  tieyond  the  maintenance  and  support  whidi 
trols  this.  See  The  BelK<eiilnnd  (The  Bel-  were  declared  in  The  Osceola,  189  U.  S.  158, 
genland  v.  Jensen)  114  U.  S.  35.1.  sm,  20  175,  47  L.  ed.  7fiO,  764,  23  Sup.  Ct.  Rep.  483, 
L.  ed.  152,  is;,  6  Sup.  Ct.  Rep.  SiiO.  Wheth-  to  l>e  tlie  limit  of  a  seaman's  rights  against 
ar  it  is  to  be  taken  to  offer  a  similar  lia-  his  own  vessel  when  injured  bj'  the  n^li- 
bility  of  Delauare  owners  to  foreijrn  sub-  gence  of  the  master  or  a  fellow  servant  on 
jects  (Mulhall  v.  Fallon,  170  AInss.  200,  54  his  ship.  But  the  queBtion  here  regards  ib» 
L.R.A.  034,  7U  Am.  St.  Rep.  300,  67  N.  E.  liability  of  the  Hamilton,  another  veasel. 
38ti)  need  not  be  determined  now.  The  contract  bet^veen  the  seaman  and  tbe 
We  pass  to  the  other  branch  of  the  first  owners  of  the  Saginaw  does  not  affect  the 
question, — whether  the  stal«  law,  being  val-  case.  Erie  R.  Co.  v.  Erie  &  W.  Transp.  Co. 
Id.  will  be  applied  in  the  admiralty.  Being  204  U.  S.  220,  220,  51  L.  ed.  430,  433.  27 
valid,  it  created  an  obtigatio.—i  personal  Sup.  Ct.  Rep.  240.  Neither  doej  the  Ilartcr 
liability  of  the  owner  of  llic  Hamilton  to  act,  even  if  its  terms  could  be  extended  to 
the  claimants.  Staler  v.  Mexican  Xal.  R.  personal  injuries  and  lo8.><  of  life.  The  Chat- 
Co.  194  U.  S.  120,  126,  48  L.  ed,  000,  002,  taboochce,  173  U.  S.  540  43  L.  ed.  801,  lit 
24  Sup.  Ct.  Rep.  581.  This,  of  course,  the  "^up  Ct.  Rep.  491.  •Neither  doei  tbe  iiefli-[4 
admiralty  would  not  disre^rd,  but  would  uence  of  the  Saginaw.  The  Atlas  (Pha>nix 
respect  the  right  when  brought  before  it  in  Ins.  Co.  t.  The  Atlas)  93  U.  S.  302,  23  L. 
any  legitimate  way.  Hx  parte  ilcNiel,  13  ed.  863. 
11*                                                                                                                                        1*1  U.  B. 
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We  are  of  opinion  that  all  the  claimants 
tie  entitled  to  the  full  benefits  of  a  statute 
''granting  the  right  to  relief  where  other- 
wise it  could  not  be  administered  by  a  mari- 
time  court.'*  Workman  v.  New  York,  179 
U.  S.  552,  563,  45  L.  ed.  314,  321,  21  Sup. 
a  Rep.  212. 

Decree  affirmed. 


AMELIA  M.  HOLT,  Appt., 

V. 

SAMUEL    MURPHY,    Anton    H.    Classen, 
Frank  M.  Rilej,  et  al. 

(See  8.  C.  Reporter's  ed.  407-415.) 

Public  landn  — nppliontion  daring  time 
for  appeal  from  rejection  of  prior  en- 
try. 

1.  A  soldier's  declaratory  statement  filed 
during  the  time  allowed  for  an  appeal  to 
the  l&cretary  of  the  Interior  from  a  de- 
eision  of  the  Commissioner  of  the  General 
land  OfTice  against  the  validity  of  a  prior 
homestead  entry  confers  no  rights  upon  the 
applicant,  where,  by  a  rule  of  the  Land  De- 
partment in  force  when  a  patent  for  the 
land  is  finally  issued,  no  application  will  be 
received  or  any  rights  recognised  as  ini- 
tisted  by  the  tender  of  an  application  for  a 
trsct  embraced  in  an  entry  of  record  until 
laid  entry  has  been  canceled  from  the  rec- 
ords of  the  local  office. 

Resnlting  trust  —  waiver  —  laches. 

2.  The  waiver  of  a  preferential  right  of 
entry  under  a  decision  in  a  contest  in  the 
Land  Department,  filed  before  the  patent 
was  finally  issued,  coupled  with  a  delay  of 
four  years  in  attempting  to  enforce  such 
preferential  right,  defeats  any  right  to 
charge  the  patentee  and  his  grantees  with  a 
resulting  trust. 

[No.  61.] 

Argued  December  6,  1907.     Decided  Janu- 

uary  6,  1908. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Oklahoma  County,  in  that  territo- 
ry, in  favor  of  defendants  in  a  suit  to  es- 
tablish a  resulting  trust.    Affirmed. 

See  same  case  below,  15  Okla.  12,  79  Pac. 
265. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  suit  commenced  in  the  district 
court  of  Oklahoma  county,  Oklahoma,  by 
appellant,  praying  that  the  appellees,  the 
holders  of  the  legal  title  to  a  tract  of  land 
in  Oklahoma  county,  be  decreed  to  hold  that 
title  in  trust  for  her  benefit.  The  district 
.court  entered  a  decree  in  favor  of  the  defend- 
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ants,  which  was  affirmed  by  the  supreme 
court  of  the  •territory  ( 15  Okla.  12,  79  Pac.[408] 
265),  from  whose  decision  this  appeal  was 
taken. 

These  facts  are  undisputed :  On  April  23, 
1880,  Ewers  White  made  a  homestead  entry 
of  the  land.  Subsequently  two  other  par- 
ties, C.  J.  Blanchard  and  Vestal  S.  Cook, 
attempted  to  enter  the  same  land.  On  July 
16,  1889,  in  a  contest  before  the  local  land 
officers,  they  held  that  all  the  claimants  were 
disqualified  because  of  entering  the  territory 
in  violation  of  the  President's  proclamation. 
On  appeal  the  Commissioners  of  the  General 
Land  Office,  on  March  7,  1890,  affirmed 
their  ruling,  dismissed  the  contests  of  both 
Blanchard  and  Cook,  and  held  the  entry  of 
White  for  cancelation.  From  this  decision 
White  prosecuted  an  appeal  to  the  Secretary 
of  the  Interior,  who,  on  July  21,  1891,  af- 
firmed the  decision  of  the  Commissioner.  13 
Land  Dec.  66.  During  the  time  allowed  for 
appeal  to  the  Secretary  from  the  Commis- 
sioner, and  on  March  11,  1890,  Levi  Holt, 
by  his  attorney  in  fact,  filed  a  soldier's 
declaratory  statement  for  the  land,  which 
was  suspended  by  the  register  and  receiver 
pending  final  action  on  the  appeal.  There- 
after and  on  November  29,  1890,  before  the 
decision  by  the  Secretary  of  his  appeal. 
White  filed  a  relinquishment  of  his  entry 
and  all  rights  thereunder,  and  the  defendant 
Samuel  Murphy  immediately  thereafter 
made  a  homestead  entry  thereon. 

In  addition  it  was  charged  by  plaintiff 
that  after  a  decision  by  the  Secretary  of  the 
Interior,  in  a  contest  between  Murphy  and 
Holt  in  favor  of  Holt,  or  rather  in  favor  of 
his  widow  (as  he  had  died  in  the  mean- 
time), a  contract  was  entered  into  between 
plaintiff's  attorney  and  the  defendant  Sam- 
uel Murphy,  by  which  her  attorney  should 
deceive  her  as  to  her  right  in  the  land,  and, 
for  a  pecuniary  consideration  received  from 
Murphy,  should  file  a  waiver  of  her  right  of 
entry,  and  thus  permit  him  to  acquire  a  pat- 
ent, all  of  which  was  done;  that  Anton  H. 
Classen  (the  present  holder  of  the  legal  ti- 
tle) and  the  other  defendants  were  fully 
aware  of  what  was  thus  wrongfully  done; 
that  the  entry  of  Murphy  appearing  on  the 
record  as  being  unchallenged,  a  patent  was, 
on  January  19,  1898,  issued  *to  him.  Sub[409] 
sequently  the  title  to  most  of  the  land  passed 
to  defendant  Classen,  who,  at  the  time  of  the 
filing  of  the  waiver  by  plaintiff's  attorney, 
was  receiver  of  the  land  office  of  the  dis- 
trict in  which  the  tract  in  controversy  is 
situated,  and  who  claimed  in  his  answer, 
among  other  things,  that  he  was  a  bona  fide 
purchaser  and  without  notice  of  any  equi- 
ties of  the  plaintiff. 

Sections  2304  and  2309,  Rev.  Stat.  (U.  S. 
Comp.  Stat  1001,  pp.  1413  and  1418),  pro- 
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Tide  for  homestead  entries  by  soldiers  and 
officers  who  served  in  the  Army  of  the  Unit- 
ed States.  By  I  2309  the  declaratory  state- 
ment of  such  soldier  or  officer  may  be  made 
by  an  agent  as  well  as  personally,  and  he  is 
allowed  six  months  thereafter  to  begin  set- 
tlement and  improvement^  whereas,  in  or- 
dinary cases,  the  entryman  must  make  af- 
fidavit of  his  right  to  enter  before  the  regis- 
ter or  receiver,  and  must  commence  his 
residence  and  cultivation  of  the  land  imme- 
«^       diately  after  the  filing  of  the  affidavit. 

Messrs.  William  Frye  White  and  John 
8.  Jenkins  argued  the  cause,  and,  with 
Mr.  John  B.  Cotton,  filed  a  brief  for  appel- 
lant. 

Mr.  J.  H.  ETerest  argued  the  cause  and 
filed  a  brief  for  appellees. 

[411]     •Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  alleges  in  her  petition  that 
the  land  is  worth  $100,000.  It  appears  that 
she  has  never  been  in  Oklahoma;  that  nei- 
ther she  nor  her  husband  ever  entered  upon 
or  cultivated  the  land ;  and  yet  she  asks  the 
court  to  give  her  this  valuable  property, 
taking  it  away  from  those  who,  at  least  by 
their  presence  and  occupation  of  the  tract, 
have  assisted  in  building  up  a  state  having 
more  than  a  million  inhabitants. 

Another  matter  is  worthy  of  notice.  Ac- 
cording to  a  report  of  the  register  of  the 
local  land  office  to  the  General  Land  Office, 
at  Washington,  on  May  12,  1897,  the  attor- 
ney for  the  plaintiff  was  notified  of  the  de- 
cision in  her  favor  by  the  Commissioner  of 
the  General  Land  Office,  and  on  June  16  of 
that  year  that  attorney  filed  the  waiver  of 
the  preference  rights  thus  awarded  to  her. 
The  patent  to  Murphy  was  issued  on  Janu- 
ary 19,  1898,  and  recorded  in  the  office  of  the 
register  of  deeds  in  Oklahoma  county  on 
January  25,  1898.  This  suit  was  commenced 
on  September  16,  1901.  It  therefore  ap- 
pears that  the  plaintiff  took  no  action  until 
more  than  four  years  after  the  waiver  by 
her  attorney  of  her  preference  rights  and 
4,  three  and  a  half  years  after  the  issue  of 
the  patent  and  its  record  in  the  county  in 
which  the  land  is  situate.  It  is  true  that 
she  claims  to  have  been  ignorant  of  the  de- 
cision in  her  favor,  and  that  she  relied  upon 
her  attorney,  whom  she  charges  was  engaged 
in  a  conspiracy  to  defraud  her.  Although 
this  reliance,  so  far  as  it  was  reasonable 
and  in  fact  controlled  her,  may,  to  some  ex- 
tent, at  least,  have  excused  her  inaction,  yet 
it  must  also  be  remembered  that  not  im- 
probably her  inaction  may  have  influenced 
some  of  the  defendants  to  deal  with  the  land 
in  reliance  upon  the  title  passing  by  the  pat- 
ent to  Murphy. 
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The  decree  in  the  district  court  finds  that 
the  plaintiff  "lias  failed  to  sustain  the  ma- 
terial allegations  of  her  petition,"  and  holds 
that  neither  she  nor  any  of  the  heirs  of  Levi 
Holt  "have  any  right,  equity,  or  interest  in 
and  to  said  tract  of  land  above  ^described  or[41J 
any  part  thereof,"  and  quiets  the  title  of  de- 
fendants against  all  their  claims,  while  the 
supreme  court,  in  its  opinion,  says  that  the 
district  court  was  warranted  in  finding  that 
the  ''allegations  of  fraud  in  the  petition 
were  not  sustained  by  the  evidence." 

The  supreme  court,  however,  rested  its 
decision  largely  upon  this  rule  of  law :  That 
whenever  an  entry  has  been  made  of  a  tract 
of  land,  that  tract  is  segregated  from  the 
mass  of  public  land  subject  to  entry  until 
the  existing  entry  is  disposed  of. 

Counsel  for  appellant  do  not  question  the 
general  rule  as  to  the  effect  of  an  entry  reg- 
ular upon  its  face,  and  concede  that  it  is 
no  longer  open  to  doubt,  in  view  of  the  many 
rulings  of  the  Land  Department  and  the  de- 
cision bf  this  court  (Hodges  v.  Colcord,  103, 
U.  S.  192, 48  L.  ed.  077, 24  Sup.  Ct.   Rep.  433; 
McMichael  v.  Murphy,  197  U.  S.  304, 49  L.  ed. 
766,    25    Sup.    Ct    Rep.    460,    the    latter 
a    case      involving    the    land     in    contro- 
versy),    but    they     seek     to    distinguish 
this    case    in    that    the    local    land    offi- 
cers  had   held   all   the   claimants   disquali- 
fied, and  that  on  appeal  the  Commissioner 
of  the  General  Land  Office,  on  March  1, 1890, 
had  affirmed  their  ruling,  dismissed  the  eon- 
tests  of  Blanchard  and  Cook,  and  held  the 
entry  of  White   for   cancelation;   that   the 
application  of  Holt  to  enter  was  made  <m 
March  11,  1890,  before  any  appeal  had  been, 
in  fact,  taken  from  the  decision  of  the  Com- 
missioner to  the  Secretary  of  the  Interior. 
In  other  words,  at  the  time  that  Holt  ap- 
plied to  make  his  entry  there  was  no  pend- 
ing entry.     It  could  not  have  been  foretold 
whether  White  would  appeal  from  the  de- 
cision of  the  Commissioner  of  the  General 
Land  Office,  and  if  he  did  not,  there  would 
be  no  entry  to  conflict  with  Holt's  applica- 
tion.   They  contend  that  the  application  of 
Holt  should  have  been  recognised  as  an  ap- 
plication to  enter  the  land,  to  take  effeet 
if  White  should  not  appeal   from  the  de- 
cision of  the  Commissioner,  or  if,  on  appeal* 
that  decision  should  be  sustained.    In  that 
way  Holt  would  have  been  given  priority 
over  all  subsequent  entries.    Counsel  further 
say  that  such  was  then  the  ruling  of  the 
Department,  citing  especially  McMichael  ▼. 
*Murphy,  20     Land    Dec.    147,    and    thai[4J 
although  that  decision  has  been  overruled, 
yet  that  it  was  the  law  of  the  Land  Depart- 
ment, as  then  established  by  its  practice,  and 
should    be    reco;;nized    as    controlling    the 
rights  of  the  parties.    The  case  in  which,  aa 
'  they  eoncede,  the  doctrine  of  MeMichael  ▼. 
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Murphy  was  ovorroM,  is  Oowles  v.  Huff, 
24  Land  Dec.  81,  decided  in  Januarj,  1807, 
— a  year  before  the  issue  of  the  patent  in 
this  case. 

The  difference  in  the  ruling  is  disclosed  by 
the  two  cases  of  Re  Ganger,  10  Land  Dec. 
221,  and  Allen  v.  Price,  15  Land  Dec.  424. 
In  the  former  it  was  held: 

"An  application  to  enter  may  be  received 
during  the  time  allowed  for  appeal  from  a 
judgment  of  cancelation,  subject  to  such  ap- 
peal, but  should  not  be  made  of  record  un- 
til the  rights  of  the  former  entryman  are 
finally  determined." 

In  the  latter  the  SecreUry  said  (p.  426) : 
"The  act  of  May  14,  1880  (21  SUt.  at  L. 
140,  chap.  89,  U.  S.  a>mp.  Stat  1901,  p. 
1392),  granting  to  a  successful  contestant 
the  preference  right  of  entry,  and  the  act 
of  July  26,  1892  (27  SUt.  at  L.  270,  chap. 
251,  U.  S.  Omp.  Stat.  1901,  p.  1303),  grant- 
ing to  his  heirs  the  same  rights,  it  must  be 
admitted,  conferred  a  right  upon  such  par- 
ty, and  when  we  consider  that  this  right 
must  be  exercised  within  the  limited  period 
of  thirty  days,  and  that  it  can  only  be  ex- 
ercised upon  a  specified  and  limited  tract  of 
land,  is  it  not  reasonable  to  assume  that  it 
was  the  intention  of  such  legislation  to  re- 
serve from  other  appropriation,  for  the  peri- 
od specified,  the  designated  tract  of  land, 
and  thus  enable  the  party  intended  to  be 
benefited  to  reap  the  reward  of  his  diligence 
in  procuring  the  cancelation  of  the  prior 
entry  T 

'*Upon  mature  reflection,  I  am  convinced 
that,  to  hold  otherwise,  is,  by  implication 
at  least,  to  assume  that  (Congress  holds  out 
inducements  to  a  party  to  take  certain  ac- 
tion, Lut  fails  to  protect  him  in  the  rights 
fc.:cli  action  secures.    To  reserve  the  land  for 
the  time  specified  will  certainly  be  in  the 
line   of   protecting  the  contestant's   rights, 
%nd  no  other  party  can  be  seriously  preju- 
diced thereby." 

In  McMichael  t.  Murphy,  20  Land  Dec. 
f.       ^47,  he  held  that  "one  of  the  rules  of  this 
•]  .))epartment,  established  by  a  number  *of  dc- 
^^isiuus,  is,  that  a  judgment  of  your  oflke, 
^lolding  an  entry  for  cancrlation,  is  final  so 
^ar  as  that  tribunal  is  concerned,  and  at  once 
throws   the  land   involved  open    to    entry. 
Tliat  an  application  to  enter,  made  after  the 
^iate  of  said  judgment,  and  within  the  time 
mllowed  for  appeal,  should  be  received,  but 
not  placed  of  record  until  the  time  for  ap- 
peal has  expired,  or  the  rights  of  the  en- 
tryman on  appeal  have  been  determined  by 
this  Department.    In  other  words,  that  such 
an  application  shall  be  received  sufojsot  to 
the  rights  of  the  entryman    on    appeal;" 
while  in  Owles  v.  Huff,  supra,  it  was  de- 
cided that  "an  application  to  enter  should 
not  be  reeeivcd  during  the  time  allowed  lor 
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appeal  from  a  judgment  canceling  s  prior 
entry  of  the  land  applied  for;  nor  the  land 
so  involved  held  subject  to  entry,  or  appli- 
cation to  enter,  until  the  rights  of  the  en- 
tryman have  been  finally  determined." 

In  the  course  of  his  opinion  the  Secretary, 
after  noticing  tlie  difference  between  the 
cases  of  Re  Ganger  and  Allen  v.  Price,  said: 

"This  summary  shows,  beyond  any  ques- 
tion, that  there  is,  in  some  particulars,  at 
least,  an  irreconcilable  conflict  between  these 
cases.  To  the  extent  of  such  conflict  one 
or  the  other  of  them  must  be  overruled. 
From  a  careful  examination  of  the  subjeet 
I  am  convinced  that  the  doctrine  announced 
in  Allen  v.  Price  furnishes  the  better  prac- 
tice, and  it  will  be  followed.  The  case  of 
Re  Ganger,  10  Land  Dec.  221,  is  therefore 
overruled.  All  other  cases  following  it,  in 
so  far  as  they  may  be  in  conflict  with  the 
views  herein  expressed,  are  also  hereby  over- 
ruled." 

See  also  Stewart  v.  Peterson,  28  Land 
Dec.  515,  in  which  the  Secretary  held  that 
"in  order  that  this  important  matter  of 
regulation  may  be  perfectly  clear,  it  is  di- 
rected that  no  application  will  be  received, 
or  any  rights  recngni/cd  as  initiated  by  the 
tender  of  an  application  for  a  tract  embraced 
in  an  entry  of  record,  until  said  entry  has 
been  canceled  upon  the  records  of  the  local 
office."  (P.  619.)  To  fully  appreciate  the 
scope  of  this  ruling  it  must  be  remembered 
that  the  local  land  officers  Mo  not,  except  in [4 15] 
the  case  of  a  relinquishment  by  the  entry- 
man,  on  their  own  judgment  cancel  an  entry 
of  record  in  their  office,  and  that  it  remains 
until  the  Commissioner  of  the  General  Land 
Office  sends  directions  to  the  local  land  of- 
ficers to  cancel  it;  and,  further,  that  the 
Commissioner,  even  after  his  decision 
against  the  validity  of  the  entry,  sends  down 
no  order  for  its  cancelation  until  after  the 
time  has  expired  for  appeal  from  his  de- 
cision, or  until  an  appeal,  if  had,  is  finally 
disposed  of  by  the  Secretary.  (P.  517.) 
Hence,  by  this  rule,  which  was  in  force  at 
the  time  the  patent  was  issued,  the  appel- 
lant took  no  rights,  preferential  or  other- 
wise, by  the  declaratory  statement  filed  in 
March,  1890.  Such  a  rule,  when  established 
in  the  Land  Department,  will  not  be  over- 
thrown or  ignored  by  tlie  courts,  unless  they 
are  clearly  convinced  that  it  is  wrong.  So 
far  from  this  being  true  of  this  rule,  we  afe 
of  opinion  that  to  enforce  it  will  tend  to 
prevent  confui^ion  and  conflict  of  claims. 

But,  further,  it  appears  that  a  waiver  in 
proper  form  of  appellant's  right  of  entry 
was  filed  in  the  Land  Department  after  the 
decision  in  the  contest  case  in  her  favor,  and 
before  the  patent  was  issued  to  Murphy.  In- 
deed, after  that  decision  and  after  noti6e 
ta  her  attorney  she  failed  to  take  any  ac- 
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tion  looking  to  an  eotry  within  th«  pre- 
wribed  time. 

As,  by  the  SndingB  of  both  the  trial  and 
supreme  court  of  the  territory,  all  charges  of 
fraud  and  misconduct  may  be  put  one  aide, 
there  was  nothing  to  prevent  the  waiver  re- 
ceiving operative  force,  and  that,  together 
with  the  dpiay  on  her  part  in  attempting  to 
enforce  her  preference  rights,  left  the  land 
free  for  Murphy's  entry  and  the  paUnt 
Uiereon. 

The  decision  of  the  Oklahoma  eourte  was 
right,  and  it  is  affirmed. 


1«]  'D.  SULLIVAK,  Plff.  in  Etr, 

STATE  OF  TEXAS. 

(See  S.  C.  RcporUr's  ed.  416-425.) 

Error  to  atnte  court—  which  Is  highest 
<murt  of  state. 

1.  The  court  of  civil  appealfl  of  the  state 
of  Texas  Is  the  liighcst  court  of  the  state 
for  the  purpose  of  a  review  in  the  Federal 
Supreme  Court  in  a  case  in  which  the  su- 
preme court  of  the  state  has  dismissed,  for 
want  of  jurisdiction,  an  application  to  re- 
view the  judgment  of  the  court  of  civil  ap- 
peals. 

Krror    to    state    fwurt  —  Federal    qnes- 
tloii  —  when  rnlscd  in  (line. 

2.  A  Federal  question  wns  raised  in  time 
to  sustain  a  writ  of  error  from  tlie  Buprcmc 
Ckiurt  of  the  United  States  to  a  state  court, 
where  it  was  distinctly  presented  in  a  peti- 
tion to  the  state  court  for  a  rehearing,  was 
considered  hy  that  court,  and  was  decided 
adversely  to  the  plainttIT  in  error. 
Ctenstltullonal  law —  Impairing  contract 

ollllfcntlons. 

3.  The  substantial  elements  of  ■  contract 
between  the  claimant  under  a  Mexican  land 
grant  by  met«s  and  bounds  and  the  state, 
which  is  alleged  to  arise  out  of  Tex.  act 
of  February  10,  1BS2,  conflrming  such  grant 
and  imposing  upon  the  claimant  the  duty 
of  having  the  land  surveyed  by  the  district 
or  county  surveyor  of  the  county  in  wh:cii 
it  is  situated,  and  of  returning  the  field 
notes  to  the  land  odlce,  which  is  then  re- 
quired to  issue  a  patent,  are  ao  far  lacking 
as  to  defeat  the  contention  that  contract 
obligations  arc  unconstilutionally  impaired 
by  the  Bubsei|Uent  act  of  September  3, 
1001,  I  11,  under  which  the  state  has  re- 
covered from  sucli  claimant  a  portion  of 
the   land  which,  tlioufrli   called   for  by   the 

Note. — As  to  when  writ  of  error  may  run 
to  inferior  state  court — «ee  note  to  Ken- 
tucky V.  Poncrs,  60  L.  ed.  U.  S.  633. 

As  to  when  Federal  question  is  raised  in 
time  to  sustain  appellate  jurisdiction  of 
Federal  Supreme  Court  over  state  courtu — 
see  notes  to  Chicago,  I.  h.  L.  R.  Co.  v.  Mo- 
Guire,  40  L.  ed.  U.  8.  414.  and  Slutual  L. 
Ia».  Co.  r.  MaQrtw,  $3  L..ILA.  30. 
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IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  .ludidal  District 
of  the  State  oF  Tenas  to  i-cvicw  a  judgment 
which  ainrmed  a  judgment  of  the  District 
Court  of  Travis  County,  in  that  state,  for 
the  recovery  by  the  state  of  lands  claimed 
under  a  SIc\ican  grant  which  the  court 
found  to  be  outside  the  boundaries  of  such 
grant.     Afllrmcd. 


Statement  by  Mr.  Juslie 

This  case  comes  to  us  from  a  state  court 
and  our  jurisdiction  is  invoked  on  tha 
ground  of  a  law  of  the  state  charged  to 
work  an  impairment  of  the  obligatiun  of  a 
contract.  The  facts  are  that  in  1831  the 
Mexican  state  of  Taniaulipas  granted  ta 
Pedro  de  la  Carza  a  tract  of  land.  The 
grant,  signed  by  the  governor,  recited  that 
the  grantee  had  paid  the  appraised  value, 
$204;  that  the  grant  contnined  "S'/,  league* 
of  pasture  \an\\  for  large  cattle,  eompi«- 
hended  in  the  tioundaries,  angles,  and  de- 
marcations which  appear  in  the  attached 
map,  countersigned  witli  the  seat  of  this 
government,  signed  uilli  a  rubric  by  my 
secretary,  wliicli,  for  greoter  distinctness, 
■are  set  out  in  the  present  title  in  the  fal-[4I 
lowing  mode:  El  Alcatrax  and  San  Antonio 
of  the  waterfall,  east  to  west  on  the  north 
side;  San  Antonio  and  the  Sacramento, 
north  to  south  on  tlie  west;  Sacramento 
and  San  Francisco,  west  to  east  on  tlie 
south;  San  Francisco,  San  Pedro,  and  Bl 
Alcatraz,  south  to  north  on  tiie  east.  The 
pasldre  land  is  bounded  on  the  north  by 
\joa  Olmoa  creek,  and  on  the  rest  at  the 
sides  by  vacant  lands." 

Accompanying  the  grant  was  a  plat 
showing  nn  irregular  hexagon  and  a  survey 
made  by  Antonio  Canalcs,  as  follows; 

The  inclination  to  the  southeast  of  tha 
Olmos  creek  figured  in  the  survey  of  the  ir- 
ro^lar  hexagon,  which  appears  depicted, 
which  contains  6  leagues  of  pasture  land 
for  targe  cattle  and  20,782,500  square  vara* 
according  to  the  units  fixed  by  the  law  of 
the  state  for  agrarian  measures.  The  angu- 
lar boundaries  and  most  notable  places 
which  were  defined  were  the  following:  A, 
lioundary  of  the  Alcatraz;  D,  boundary  of 
San  Antonio  of  the  waterfall;  C,  boundary 
of  Sacramento;  D,  boundary  of  San  Fran- 
eisco;  r,  lateral  boundary  of  this  pastnra 
1*7  tl.  & 
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and  angular  of  th«  Santa  Rosa  de  Abajo, 
called  San  Pedro;  e,  lake  of  the  sheep  pen; 
m,  n,  pondt  and  heights  of  the  waterfall; 
o,  the  little  pond.  The  rectangle  h,  i,  g,  1 
was  ceded  to  this  pasture  by  citisen  Pedro 
Villareal,  of  which  it  was  defined  in  the 
terms  which  appear  in  the  file  of  this  sur- 
vey, A.  M.  B.,  the  Olmos  creek.  The  sur- 
vey was  made  with  the  greatest  exactness, 
remeasuring  the  cord  every  half  league  and 
correcting  the  10  leagues  of  declination  to 
the  northeast,  which  the  compass  needle  has 
in  these  lands.  This  pasture  is  bounded  on 
the  north  by  the  creek,  on  the  east  by  the 
pasture  of  Paistle,  and  on  the  rest  by  va- 
cant lands. 
Carmargo,  Dec.  6th,  1832. 

Antonio  Canales. 

Thereafter  Tamaulipas  became  a  part  of 
Texas,  and  that  state,  on  February  10,  1852, 
passed  an  act  confirming  this  among  other 
grants.  The  act  of  confirmation,  so-  far  as 
is  material,  provided  by  §  1  *'that  the  state 
]of  Texas  hereby  relinquishes  *all  her  right 
and  interest  in  the  following-described  lands 
to  the  original  grantees  thereof,  their  heirs 
and  legal  assigns,  to  wit:  County  of  Starr 
.  .  .  (103)  Pedro  de  la  Ganea,  6%  leagues, 
called  'Santa  Rosa'  .  .  ."  Section  2  of 
the  act  is  as  follows: 

"Sec  2.  That  it  shall  be  the  duty  of 
those  claiming  any  of  the  lands  named  in 
this  act  to  have  the  same  surveyed  by  the 
district  or  county  surveyor  of  the  county 
in  which  the  same  may  be  situated,  and, 
upon  the  return  of  the  field  notes  thereof  to 
the  General  Land  Office,  the  Commissioner 
is  hereby  authorized  and  required  to  have 
the  same  plotted  on  the  maps  of  his  office, 
and  issue  patents  for  the  same  in  accord- 
ance with  existiiijT  laws;  provided,  that  no 
patent  shall  issue  for  a  less  amount  than 
the  original  grant.  That  the  owners  of  said 
lands  shall  be  required  to  pay  the  taxes 
due  on  the  same,  from  the  date  of  the 
organization  of  the  respective  counties  here- 
in mentioned;  which  taxes  shall  be  paid 
and  legal  vouchers  for  the  same  exhibited 
to  the  Commissioner  of  the  General  Land 
OfTioe  before  the  patent  to  the  same  shall 
issue." 

In  May,  1850,  Felix  A.  Blucher,  a  deputy 
district  surveyor  of  the  district,  made  a  sur- 
vey, the  field  notes  and  a  plat  of  which  were 
in  August,  1861),  filed  in  the  General  Land 
Office.  The  field  notes  commenced  with  the 
statement: 

**Field  notes  of  a  survey  of  8  leagues  and 
12  labors  of  land  made  for  Wm.  G.  Hale 
and  F.  J.  Parker,  the  assignees  of  Pedro  de 
la  Garza,  this  being  the  quantity  of  land  to 
which  they  are  entitled  by  virtue  of  a 
grant  from  the  state  of  Tamaulipas  dated 
§9  L.  eO. 


on  the  Sd  day  of  July,  A.  d.  1834.  Sur- 
veyed in  accordance  with  an  act  of  the 
legislature  of  the  state  of  Texas,  approved 
Feb'y  10th,  1852,  and  entitled  'An  Act  to 
Relinquish  the  Right  of  the  State  to  Certain 
Lands  Therein  Named,  This  Being  Part  of 
Confirmation  Numbered  103  for  the  County 
of  SUrr  in  Said  Act.'^' 

This  survey  was  not  approved,  and  the 
field  notes  were  indorsed  by  the  Commis- 
sioner of  the  General  Land  Office  in  these 
words:  "Closes  partly  all  but  the  approxi- 
mate area  Mound  with  apporti<ming  errors[410] 
is  267,552,959  sq.  vrs.— 10  leagues,  lIVs 
labors,  or  55,252,959  sq.  vrs.  too  much.  Aug. 
21,  '69,  Richardson,  $2.00." 

No  patent  was  ever  issued  for  the  land 
or  any  part  of  it.  On  September  3,  1001, 
the  legislature  of  the  state  of  Texas  passed 
an  act,  §  11  of  which  is  as  follows: 

"Sec.  11.  The  attorney  general  of  this 
state  is  hereby  directed  and  required  to  in- 
stitute and  prosecute,  in  the  name  of  the 
state  of  Texas,  such  suits  as  may  be  neces- 
sary to  recover  from  the  person  or  persons 
in  possession  thereof  or  claiming  title  there- 
to, all  lands  which  are  held  or  claimed  un- 
der titles  emanating  from  the  Spanish  or 
Mexican  governments  where  no  valid  evi- 
dences of  such  grants  are  to  be  found  in  the 
records  or  among  the  files  of  the  General 
Land  Office;  and  also  such  suits  as  may  be 
necessary  to  determine  the  exact  location 
and  boundaries  of  such  lands,  where  the 
evidence  on  file  in  the  General  Land  Office 
does  not  sufficiently  identify  the  land 
claimed;  and  such  suits  shall  be  brought, 
prosecuted,  and  tried  in  the  district  court  of 
Travis  county,  Texas." 

In  pursuance  of  this  section  this  suit 
was  brou;<ht,  the  original  petition  having 
been  filed  September  24,  1002. 

The  defendant  holds  title  under  the  orig- 
inal grantee  of  the  state  of  Tamaulipas,  and 
was,  and  had  been  for  many  years,  in  pos- 
session of  the  entire  tract  of  over  10  leagues 
surveyed  by  Blucher,  claiming  title  to  all 
in  his  possession.  The  state,  conceding  his 
title  to  6V2  leagues,  contended  that  all  in 
excess  was  still  its  property.  The  case 
was  tried  before  the  court  without  a  jury 
and  a  judgment  entered^  in  behalf  of  the 
state  for  three  tracts,  which  the  court  found 
to  be  outside  the  boundaries  of  the  original 
Mexican  grant.  The  court  of  civil  appeals 
in  and  for  the  third  supreme  judicial  dis- 
trict of  the  state  affirmed  this  judgment. 
95  S.  W.  645.  A  petition  for  rehearing  was 
filed,  in  which  the  protection  of  the  contract 
clause  of  the  Constitution  of  the  United 
States  was  specially  invoked.  In  denying 
the  motion  for  a  rehearing  the  court  con- 
sidered this  constitutional  question  and  de- 
cided it  'adversely  tA  tbft  ^\%vnt\S  Va  «tTvc\\%^\ 
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Thereupon  a  petition  was  presented  to  the 
supreme  court  of  the  state  for  a  writ  of 
error  to  review  the  judgment  of  the  court 
of  civil  appeals,  hut  that  court  dismissed 
the  application  for  want  of  jurisdiction. 

Mr.  Charles  W.  Ogrden  argued  the  cause, 
and,  with  Mr.  J.  C.  Sullivan,  filed  a  hrief 
for  plaintiff  in  error: 

This  court  will  ascertain  and  determine 
for  itself,  in  a  case  ol  this  character,  whether 
or  not  a  contract  existed,  and,  if  so,  its 
import,  and  whether  it  has  heen  impaireil 
by  state  legislation. 

Muhlker  v.  New  York  &  H.  R.  Co.  197 
U.  S.  571,  40  L.  ed.  878,  25  Sup.  Ct.  Rep. 
522;  Atty.  Gen.  ex  rel.  Kies  v.  Lowrey,  199 
U.  8.  239,  50  L.  ed.  170,  26  Sup.  Ct.  Rep. 
27;  Houston  k  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  76,  44  L.  ed.  679,  20  Sup.  Ct.  Rep. 
545;  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181 
U.  S.  147,  45  L.  ed.  791,  21  Sup.  Ct.  Rep. 
575. 

While  it  is  a  general  rule  that  the  con- 
struction given  by  state  courts  to  state  laws 
is  binding  and  conclusive  upon  the  Federal 
courts,  this  rule  does  not  extend  to  cases 
in  which  this  court  is  called  upon  to  in- 
terpret a  contract  of  the  state,  though  it 
has  been  made  in  the  form  of  a  law,  or  by 
functionaries  of  the  state,  in  pursuance  of 
state  laws.  This  court  will,  therefore,  con- 
strue for  itself  the  contract  evidenced  by 
the  act  of  confirmation  of  1852,  and  the 
acceptance  thereof  by  the  landowner,  and 
will  not  be  bound  by  the  construction  placed 
upon  said  contract  by  the  state  court. 

Jefferson  Branch  Bank  v.  Skelly,  1  Black, 
436,  17  L.  ed.  173;  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  U.  S. 
18,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741;  Wil- 
mington k  W.  R.  Co.  V.  Alsbrook,  146  U. 
8.  279-293,  36  L.  ed.  972-978,  13  Sup.  Ct. 
Rep.  72;  Mobile  k  O.  R.  Co.  v.  Tennessee, 
153  U.  8.  486-492,  38  L.  ed.  793-796,  14 
Sup.  Ct.  Rep.  968;  Douglas  v.  Kentucky, 
168  U.  S.  488,  42  L.  ed.  553,  18  Sup.  Ct. 
Rep.  199;  McCullough  v.  Virginia,  172  U. 
8.  102-109,  43  L.  ed.  382-385,  19  Sup.  Ct. 
Rep.  134. 

An  agreement  for  the  settlement  of  bound- 
aries to  which  the  state  is  a  party  should 
be  construed  and  enforced  according  to  the 
well-established  principles  which  regulate 
similar  contracts  between  individuals. 

SUte.  V.  Cloudt  (Tex.  Civ.  App.)  84  8. 
W.  416;  Wilson  v.  Dillingham,  14  Tex.  Civ. 
App.  628,  38  S.  W.  651;  United  States  v. 
California  k  O.  Land  Co.  148  U.  8.  43,  37 
L.  ed.  360,  18  Sup.  Ct.  Rep.  458;  Higuera 
▼.  United  States,  5  Wall.  836,  18  L.  ed.  471 ; 
Fristoe  v.  Blum,  92  Tex.  80,  45  8.  W.  998; 
State  ▼.  Galveston  City  Co.  38  Tex.  28;  Cole- 
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man  v.  Smith,  55  Tex.  259,  Approved  in 
Cooper  V.  Austin,  58  Tex.  501. 

The  act  of  February  10,  1852,  confirming 
the  grant  in  controversy,  and  providing  for 
a  settlement  of  its  boundaries  by  an  official 
survey,  was  a  proposition  made  by  the  state 
to  the  landowner,  which,  upon  acceptance, 
as  evidenced  by  the  survey  at  the  request 
of  the  owner,  and  the  return  of  the  field 
notes  to  the  general  land  office,  ripened  into 
a  valid  contract,  which  was  binding  upon 
both  parties  thereto. 

When  the  survey  is  made  and  the  field 
notes  thereof  are  returned,  aa  required  bj 
law,  it  is  conclusive  evidence  against  both 
the  government  and  the  claimant  that  the 
land  granted  by  the  confirmation  of  Congress 
was  the  same  described  and  bounded  by  the 
survey.  This  consideration  depends  on  the 
fact  that  the  claimant  and  the  United 
States  were  parties  to  the  selection,  and 
mutually  bound  and  respectively  estopped 
by  it. 

In  such  a  case  the  patent  is  not  neces- 
sary to  perfect,  nor  does  it  add  anything  to^ 
the  title,  but  only  serves  aa  an  evidenoe 
thereof. 

In  such  a  case  the  binding  force  and  effect 
of  the  resurvey  and  the  act  of  confirmation 
is  not  dependent  upon,  nor  can  it  in  any 
manner  be  affected  by,  an  inquiry  into  the 
question  as  to  whether  or  not  the  boundaries 
of  the  grant,  as  fixed  by  the  resurvey,  are 
an  accurate  reproduction  of  such  boundaries, 
as  established  by  the  original  grant  from 
the  former  government. 

Langdeau  v.  Hanes,  21  Wall.  521,  22  L. 
ed.  606;  Clark  v.  Hills,  67  Tex.  141,  2  S. 
W.  356;  Menard  v.  Massey,  8  How.  203,  12 
L.  ed.  1085;  Guitard  v.  Stoddard,  16  How. 
494,  14  L.  ed.  1030;  West  v.  Cdchran,  17 
How.  403,  15  L.  ed.  110;  Ryan  v.  Carter,  93 
U.  8.  78,  23  L.  ed.  807 ;  Morrow  v.  Whitney, 
95  U.  S.  551,  24  L.  ed.  456;  United  SUtes 
V.  Roselius,  15  How.  S4,  14  L.  ed.  589;  Ar- 
guello  V.  United  SUtes,  18  How.  539,  16 
L.  ed.  478;  Forbes  v.  Withers,  71  Tex.  302, 
9  8.  W.  154;  Com.  v.  Pejepscut,  10  Maas. 
156;  Rutherford  v.  Greene,  2  Wheat  196, 
4  L.  ed.  218;  Howard  v.  Britton,  71  Tex. 
2»6,  9  8.  W.  73;  Hamilton  v.  Avery,  20 
Tex.  635 ;  Wright  v.  Hawkins,  28  Tex.  462. 
In  such  a  case  the  official  survey  can  only 
be  avoided  by  the  Sovereign  by  timely  alia- 
gations  and  proof  of  fraud,  to  which  the 
claimant  is  a  party. 

White  V.  Burnley,  20  How.  247,  15  L.  ed. 
888;  Maxey  v.  O'Connor,  23  Tex.  234;  Smith 
V.  Hughes,  23  Tex.  249 ;  Elliott  v.  Mitchell, 
28  Tex.  Ill;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  State,  81  Tex.  602,  17  8.  W.  67;  Howard 
V.  Colquhoun,  28  Tex.  134;  Texas  Land  4 
Mortg.  Co.  V.  State,  1  Tex.  Civ.  App.  621, 
23  S.  W.  266. 

SOT  V.  ft. 


ma.  Smurur  t.  Tkui.  4»-4H 

SeetJon  11  of  the  act  vt  September  21,       Coning  to  the  neriti.  It  is  obrkraa  that 
IMl,   when   oonstmed   end   enforced   ae   it  the  ect  of  1692  wee  ■inpl]'  e  eonflrmetioB 
wwt  in  thii  ceae  bj  the  court  of  civil  Bp-  of   grmnts    made   by     the     Uevican    itatea. 
peala,  as  autborlzing  the  institution  by  tile  'There  ie  nothing  in  it  vhieh  niggeete  the[4ISI 
mttomey  general  of  this  luit  and  the  recoT-  thought  of  new  granta  or  of  addition  to  old 
eiy    herein    of   land    to   which   the    title   of  onei.      The    let    lection    deolarei    that    tba 
plaintiff  in  error  and  his  predece«iora  had  state  "relinquiehes  all  her  right  and  inter- 
been   perfected  under   the   contract,   aa   evi-  eat  in  the  following-deecribed  lands  to  the 
deuced  by  the  act  of  coiifirniation  of  1852  original   granteea   thereof,"  and  namea  tbe 
mnd  the  reaurvej'  thereunder  and  the  return  amount  of   land   included  in   this  grant   M 
of  the  leld  notes  to  the  general  land  ofBce,  retinquiihed, — 6'^   league*.     The  Ed   tection 
impAira  the  obligation  ot  said  contract.  makea  it  the  duty  of  claimants  to  baTe  aur- 
Houaton  k  T.  C.  B.  Co.  t.  Texaa,  177  U.  veya   made   of    their   existing  grant*.     The 
S.  76,  44  L.  ed.  679,  20  Sup.  Ct.  Sep,  646;  third  aection  make*  proviaion  in  eaae  of  the 
St.    Paul  Gaslicht  Co.  v.   St.   Paul,    181  U.  loaa  of  the  "original   title  paper*  of  land* 
8.  147,  46  L.  ed.  791,  81  Sup.  Ct.  Rep.  575.  claimed  by  thia  act,"  while  g   6  apeake  of 
It  ia  not  too  late  to  raise  a  Federal  quea-  "the    conflrniation    herein    extended    to    the 
tion  on  motion  for  rehenring,  ff  the  quea-  lands  mentioned  In  this  act." 
tion  ia  considered  and  passed  upon  by  the        But   it    ia   contended    that    there   waa  aa 
ttate  court.  existing   Mexican   land   grant  bindiug  upon 
Lei^  T.  Green,  193  U.   8.  85,  48  L.  ed.  the  state  of  Texaa  aa  the  aucceasor  of  the 
026,  24  Sup.  Ct  Rep.  390;  Hallett  r.  North  former   government ;    that   the  act  of  ISfiS 
Carolina,  181  U.  S.  E80,  45  L.  ed.  lOtS,  21  not  only  confirmed  the  grant,  but  also  by  the 
Sup.  Ct  Rep.  780.  2d  section  provided  for  a  settlement  of  ita 
1.      nr.i.i          n     «      .  .                   J    II.  Uoundaries  throurii  an  official  survey;  that 
Mr.    WlllUm   E.    Hawkins   argued   the  ,,  .    _  ■,-       ^  j    t.     tt.      .  *    i. 
J       111.  II      Ti  L  _i  IT           n     -J  tlxe  ''as  a  proposition  made  by  the  itate  to 
cause,  and,  with  Mr.  Robert  Vance  David-  .,        ,   .       '[    '7\.  .      /.  . 

ai  J       I.  ■  <  1      J  1  1  ■  the  claimant  of  the  grant  which,  upon  »0- 

Bon,  filed  a  brief  tor  defendant  in  error:  ,  .>       ^    ,.      .l  _      ^ 

'„    .,  .■...,„.  ,  ceptanee,    as    evidenced    by    the    survey    at 

n»<^.n  rfth  th.  Bluoler  ,Mor.=r  ol  tb,  ^^  ^^  ^^^  ^  ^^  ,^^^  ^.  .^, 

eonfirmHtion  of  FebnimrT  10,  1852,  by  the  .„      ..  .    .  ,,.. '.  , ,  _  .„  .., ,    .' 

,    .  ,  ,  ...       .  .       .  m  .,,       .  w*s  m,de  and  tbe  Held  dotM  returned,  u 

legislature  of  the   atate  of  Texas,   did  no  ^^  .^  ^^^^^  concluaive  evi- 

c«aUtute  a  contr*;t  betwc«.  the  owners  of  ^^^^^        /^^  j^^^^  ^^^^  ^^^^^  ^„^  ^^  ^,^i^. 

«,d    gra^t  «d    aaid    state   eoncermng   the  „t  that  the  land  aurveyed  wa.  that  grant- 

1'    T^'.^  rr  ^""^^    ^    ?u     '^I*  «>  l>y  the  Mexican  state  and  confirmed  by 

-art.  to  tb.  defendwit  fa.  error,  the  sUte  ^^^^   legislature   of    Texas.     This   argument 

^n'';.Carter.«U.a«.23L.ed^808;  ^c^  tie%'u3  of^^Sa^cl  /uts."*^ 

Ungdeau  v.  Hane.,  21  Wall.  620.  22  h.  ed.  ^  ^j,;*^^^  y,^„   ^„  „^  ^„  „„(   , 

908;    aark  r.  Hills.  67  Ter.   146.  2  B.  W.  ,„„tr«ct  is  a  question  which,  in  a  caMi  like 

366;  Corrigan  v.  State  (Tex.  Civ.  App.)   84  the  present,  this  court  must  deUrmine  for 

S.   W.   96;    Love   v.   Barber,    17   Tex.    320;  itself.     Jefferaon  Branch  Bank  v.  Skelly.  1 

'^eldw  V.  Carroll,  29  Tex.  333.  Black,  436^443,   17   L.   «d.   173-177;    McCul- 

lough  V.  Virginia,  172  U.  S.  102,  100,  43  L. 

Mr.  Justice  Rrewer  delivered  the  opinion  ed.  382,  384,  IS  Sup.  Ct.  Rep.  134;  Uoiwton 

«»f  the  court:  k  T.  C.  R.  Co.  v.  Texaa.  177  U.  S.  66,  77, 

By  the  action  of  the  supreme  court  ot  the  44  L.  ed.  673.  680,  80  Sup.  Ct.  Rep.  645;  St. 

«tate  the  Judgment  of  the  court  of  civil  ap-  Paul   Gaslight   Co.    v.    St.    Paul,    181    U.    S. 

^eala   became  the   judgment  of   the  higheat  142,  147,  45  L.  ed.  788,  791,  21  Sup.  Ct.  Rep. 

^Mvrt  In  the  state  to  which  the  case  could  575;  Huhlker  v.  New  Vork  &  H.  R.  Co.  197 

1w  Uken,  end  hence  the  writ  of  error  prop-  U.  S.  644,  670.  49  L.  ed.  872,  877,  23  Sup.  Ct 

«rly  ran  to  that  court.     The  constitutional  Rep.  622. 

^question,    although    not    raised    theretofore,        It   will   be   perceived    that   g   B  does   not 

"was  distinctly  presented  In  the  petition  to  name  the  individual  to   act   for  the   atata, 

the  court  of  civil  appeals  for  a   rehearing,  but  only  designates  certain  ofHciala,  any  ona 

was  considered  by  that  court,  and  decided  of  whom  may  make  the  survey,  and  imposes 

adversely    to    the    ptaintllT   in    error.     Thia  a  duty   upon    the   claimant   of  causing  the 

court,    therefore,   Iws   jurisdiction.     Mallett  surrey  to  be  made.     It  does  not  *prescribe[4S4] 

V.  North  Carolina,  181  U.  S.  689,  692,  46  L.  the  time  within  which  the  survey  must  be 

ed.  1015,  1017.  21  Sup.  Ct.  Rep.  730;  Leigh  made.    In  fact,  it  was  not  made  until  seven 

V.  Gr«en,  103  U.  8.  79,  48  L.  ed.  623,  24  Sup.  years  after  the  passage  of  the  act,  and  the 

Ct.  Rer.  390;    French  v.  Taylor,   lOS  V.  S.  field   notes  were   not   filed   until   ten   yeua 

274,  M  L.  ed.  189,  26  Sup.  Ct  BepL  76.  after  that     The  purpose  of  tba  act  was  to 
it  Ii.  •«.  ITT 
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oable  the  claimant  to  acquire  a  patent  ae  this  suit  wai  not  eominenKd  for  Sftj  jean 

better   evidence   of   title,   with   a   more   ac-  after  the  act  of  relinquiahment,  forty-Uirca 

flurate  deicription  of  boundariea.     The  eur-  year*    after    the    Bunrry,   and    thirty-threl 

veyor   is   not   named   as   an   tgcnt   of   the  years  after  the  filing  of  the  fleld  notea  ia 

state.    On  the  contrary,  an  official  act,  that  the  itate  land  office. 

of  survey,  wa*   authoriied   to  be   made   at  The  derUion  of  the  Court  of  Civil  Appaali 
the   instance  of   the  claimant,  but   a   meie  was  right,  and  its  judgment  la  afirnied. 
■urveyor  is  not,  by  virtue  of  hit  office,  em- 
powered to  change  boundaries.    Those  were  ^__ 
given   in   the   original   Mexican   grant,   and 
hli  function  was  simply  to  resurrey,  mak- 
ing the   description   more   delinite   and  cer- 
tain.    It   could   not   have  been   within   the 
eontemplation   of   the   legislature   that  this  UNITED  STATES, 
mrreyor,    picked    out    by    the    claimant, 

should  have  power  to  hind  th«  state,  by  the  (See  S.  C.  Reporter's  ed.  426-402.) 
mere  matter  of  survey,  to  a  grant  nearly 

double  the  slse  of  that  which  it  confirmed  Error  to  circuit  court  —  rrlvolonancaa 
by  this  statute  of  relinquishment.  It  must  »'  ^^^''"^}  Q"**",?";  .^  ... 
b,  borne  In  mind  thai  the  original  grant  M.^t  T^^^^.'^I^^^Xot^'^'r^r^. 
was  not  a  float, -that  «,  a  grant  of  ec  traces  arrest  and  |nnishment  for  a  criminal 
many  acres,  to  be  located  inside  of  a  larger  offense  while  Congress  is  not  in  session  ii 
tract,  in  which  the  surveyor  might  have  a  not  so  frivolous  as  Dot  to  sustain  a  direct 
discretion  in  selecting  the  particular  tract,  writ  of  error  from  tlie  Supreme  Court  of  tlw 
' — but  it  was  a  grant  by  metes  and  bounds,  Untied  States  to  a  circuit  court. 
and  the  sole  function  of  the  surveyor  was  Error  to  circuit  court  — frlvolonsneas 
ministerial,— to  locate  the  tract  and  more  of  Frdrrul  question, 
fully  describe  those  metes  and  bounds.  2.  A  writ  of  error  from  the  Federal  So- 
la all  these  proceedings  the  substantial  P"""*  ^"^  ^  ™''."  »''•  ~n»'ction  of  a 
elements  of  a  contract  are  lacking,  llie  coiisrcMnion  in  a  circuit  court,  preten ting 
,\  .  „•  J-  .  iL  ■  .  *  question  respecting  bis  allwred  constltn- 
■tate  of  Teias.  succeeding  to  the  sovereignty  tjojal  privilege  from  arrest,  will  not  be  dif 
of   the    former   government,   recognized    p" 


that    might,    under   any    circumstsnces,   be  Note. — As  to  evidence  of  other  crimea  in 

considered  its  international  oliligation,  and  criminal  case— sec  note  to  People  v.  Holl- 

confirmed   the   title   which   had   been   made.  """•  '^  L.R.A.  193. 

It   made   no   nant   of  additional    Tand.     It    n  '  <i  t  i  in  t 

'       '      ,.        .,,,,,-       .    .,    .      .  -  .  Privilege  of  mpmbera  of  Congress  from  suit, 

simply  relinquished  all  claims  to  that  which  °                                      e                         - 

bad  been  granted  by  the  former  sovereign  in  |  6,  article  1,  of  the  Constitution  of 

and  confirmed  the  title  made  by  that  grant,  the  United  Slntea,  it  is  pTO\ided  that  scna- 

It   received   no   consideration.     As   the   de-  tors  and  rcprrwtitiitives  "shall,  in  all  canes 

■eription  in  the  oripnal  survey  wa<)  defect-  except   treason,    felony,   and   breach   of   tlia 

tve,  it   provided   means   for  perfecting  that  peace,  be  privilcfjcil  fi-oni  nrrost  during  Ibelr 

description  and  authorised  a  patent,  which  attendance  at  the  session  of  their  respctive 

is   the   highest   evidence   of   title.     On   the  Jl""*,^';,^"?,''  '"  ^"'"  "  "'"*  returning  froui 

other   hand,   the   B^antee    holding   a   grnnt  'liiXpriviUge  has  been  held  to  extend  to 

from  the  slate  of  Tamaulipas,  received  from  ^  delegate   from  a  territory  aa  well   as   to 

.4»Blthe  state  of  Tcias  no  grant  or  'promise  of  members   from    states.      Doty   t.   Strong.   1 

additional  land,  but  simply  a  declaration  ot  Pinney   (Wis.)   84. 

its  willingness  to  recognize  and  confirm  the  It  will  not  avail  a  member  of  Congress  to 
Heiican  grant.  He  paid  nothing  to  tlia  prevent  his  arrest  on  a  warrant  charging 
state,  hut  was  only  accorded  bv  it  the  that  there  is  probable  cause  to  believe  that 
means  of  making  his  title  definite"  and  cer-  ['«  '«  "^"'  to  commit  a  Lreach  of  the  »Ma 
tain  and  the  boundaHcs  of  hi.  grant  beyond  ^^^^'^"^  ^Xf^TA  Xo.'lUilS.'"' 
question.  In  short,  it  was  s.n.ply  a  pro-  ^/^^  whether  such  privilege  exUnds  to 
eeeding  established  by  the  law  of  the  state  genice  of  summons  in  a  civil  suit,  there  fa 
for  making  clear  and  certain  the  twundaries  ^  difTerence  of  opinion,  the  decided  prepon- 
of  grants  which  the  state  was  willing  to  derance  of  authority,  however,  being  that 
recognize,  and  in  that  proceeding  a  certain  it  does  not.  Slerrick  v.  Giildings,  Mae- 
official  of  the  state  was  charged  with  the  Arth.  ft  M.  55  (in  which  tlie  question  ia 
ministerial  duty  of  making  a  survey.  He  ""■?  '""'J,  ^^."""If^^l  ■  ^'^""^  Z;^^'^!^^*' 
_  ..i.„-:i„  iZ  .-i..^  \..  ,1!  Bank  ft  T.  Co.  12  App.  D.  C.  222;  Wortb 
was  given  no  authority  to  enlarge  or  di  ^  ^  ^  ^  p  PP  ^^  L.RJi.  603,  T« 
minish  the  grant,  but  only  to  ascertain  ^^  g^^  ^  ^.,^  3,  g  ^  ^^g.  Kjn„be,,_ 
what  the  real  boundaries  were.  Further,  ^,^  Butler  Fed.  Css.  No.  T  777. 
the  state  has  never  given  a  patent,  although  And  in'  Bartlctt  v.  Blair,  68  N.  H.   232, 

t«I    U.  S. 
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miflsed  beeaiue  the  Congreas  of  which  the 
tecused  was  a  member  has  ceased  to  exist, 
since,  cTen  if  the  question  has  thus  become 
i  mere  abstraction,  jurisdiction  of  the  writ 
of  error  depends  upon  the  existence  of  a 
oonstitutional  question  when  the  writ  was 
sued  out,  and  carries  with  it  the  duty  of  re- 
viewing the  whole  case. 

Writ  and  pr«>ce8s  — oongresalonal  prlvl* 
lege  from  arrest  — criminal  offense. 

3.  All  criminal  oflfenses  are  comprehended 
br  the  terms  "treason,  felony,  and  breach 
of  the  peace,"  as  used  in  U.  S.  Const,  art. 
1  •  S  6,  c1.  1,  excepting  these  cases  from  the 
operation  of  the  privilege  from  arrest  there- 
in conferred  upon  senators  and  representa- 
'^ives  during  their  attendance  at  the  sessions 
of  their  respective  houses,  and  in  going  to 
^nd  returning  from  the  same. 

^^nspiracy  —  to   suborn   perjury. 

4.  A  conspiracy  by  two  or  more  persons 
^o  procure  the  commission  of  perjury,  which 
embraces  an  unsuccessful  attempt,  is  pun- 

a  ahable    under    the    criminal    laws    of    the 

X-Tnited  States,  even  though  it  be  conceded 

-^hat  an  attempt  by  one  person  to  suborn 

smnother  to  commit  perjury  may  not  be  so 

X^unishable,  since  under  U.  S.  Rev.  Stat,  i 

S440,  U.  S.  Comp.  Stat.  1901,  p.  3676,  it  is 

«?lcarly  criminal  for  two  or  more  persons  to 

conspire  to. commit  any  ofTense  against  the 

X^nit^d   States,   provided  only   that  one  or 

aTiore   of  the   parties   to   the  conspiracy  do 


an  act  towards  effecting  the  object  of  the 
conspiracy. 

Indictment  —  conspiracy  —  sufficiency. 

6.  An  indictment  alleging  a  conspiracy  to 
suborn  perjury  need  not,  with  technical  pre* 
cision,  state  all  the  elements  essential  to  the 
commission  of  the  crimes  of  subornation  of 
perjury  and  of  perjury. 

Indictment  —  conspiracy  —  sufficiency. 

6.  The  object  of  the  conspiracy  is  suffi* 
ciently  charged  in  an  indictment  for  con- 
spiracy to  suborn  perjury,  where  its  allega- 
tions plainly  import  that  the  unlawful  agree- 
ment contemplates  a  future  solicitation  of 
unnamed  individuals  to  enter  public  lands 
under  the  timber  and  stone  act,  who  in  to 
doing  will  necessarily  Icnowingly  state  and 
subscribe  under  oath,  before  a  named  person, 
stated  to  be  a  United  States  commissioner 
of  the  district  of  Oregon,  material  false 
statements  as  to  their  purpose  in  respect 
to  entering  the  land,  known  to  be  such  by 
the  conspirators. 

Conspiracy  —  to   suborn   perjury. 

7.  The  precise  persons  to  be  suborned,  or 
the  time  and  place  of  such  suborning,  need 
not  be  agreed  upon  in  the  minds  of  the 
conspirators,  in  order  to  constitute  the  crime 
of  conspiracy  to  suborn  perjury  in  proceed* 
ings  for  the  purchase  of  public  land  under 
the  timber  and  stone  act. 


^8  Atl.  1004,  a  motion  to  quash  the  writ  and 

^^r\'ice  thereof  in  a  civil  action,  which  writ 

'^'^s  returnable  during  the  session  of  Con- 

^^sa,  was  denied  in  the  absence  of  any  ad- 

^(^dication   by   the   Supreme   Court   of    the 

i^^Uitod   States,   extending   the   privilege   to 

*he    service    of    a    summons    or    like    civil 

t^J'ocess. 

On  the  other  hand,  in  Doty  v.  Strong, 
?*^|>ra,  it  is  held  that  such  privilesje  should 
^^  liberally  construed  as  applicable  to  civil 
^^^its,  on  the  ground  that  "it  is  just  as  nee- 
T^^ary  for  the  protection  of  the  rights  of 
JHc  people  that  their  reprosontative  should 
^^  relieved  from  absenting  himself  from  his 
t^^lblic  duties  during  the  session  of  Con- 
'^^'ess,  for  the  purpose  of  defending  his 
f^^ivate  suits  in  court,  as  to  be  exempt  from 
^^^iprisonment  on  execution.** 

In  Miner  ▼.  Markham,  28  Fed.  387,  which 
^^as  a  Federal  case  in  Wisconsin,  the  court 
^^1  lowed  the  construction   placed   upon  the 
^^rm  "arrest"  by  the  Wisconsin  courts,  and 
^eld   that  a  member  of  Congress  was  ex- 
empt from  civil  process  as  well  as  arrest  on 
His  journey  to  and  from  a  session,  and  was 
Entitled  to  reasonable  time.     This  was  on 
^he   ground  that  "it  has  been  the  law  in 
this     jurisdiction    from    territorial    times 
that  the  privilege  in  such  a  case  as  that 
at    bar    extends    to    exemption    from    civil 
process  with  or  without  aotual  arrest." 

The  attendance  upon  Congress  by  a  mem- 
ber does  not  entitle  him,  as  a  matter  of 
right,  to  have  his  suit  postponed.  Nones 
V.  EdsaU,  1  Wall.  Jr.  189,  Fed.  Caa.  No. 
^0.290. 

3S  Jj,  6d* 


And  a  member  of  Congress  is  not  exempt 
from  the  service  of  a  subpoena  in  a  criminal 
case.  United  States  v.  Cooper,  4  Dall.  341, 
1  L.  ed.  859,  Fed.  Cas.  No.  14,861;  Respub- 
lica  v.  Duane,  4  Yeates,  347. 

The  privilege  from  arrest  of  a  member 
of  Congress  does  not  extend  to  forty  days 
before  and  after  a  session,  but  is  limited  to 
a  reasonable  time  for  going  and  coming. 
Hoppin  V.  Jenckes,  8  R.  I.  453,  5  Am.  Rep. 
597. 

And  in  I^wis  v.  Elmendorf,  2  Johns.  Caa. 
222,  it  was  held  that  the  benefit  of  the 
privilege  only  applied  while  attending  Con- 
gress, or  actually  on  his  journey  going  to 
or  returning  from  the  seat  of  government. 

A  member  of  Congress  not  in  attendance 
or  going  to  or  returning  from  its  session, 
but  absent  on  leave  during  the  session,  on 
private  business,  is  not  within  the  constitu- 
tional  privilege.     Worth  v.  Norton,  supra. 

But  one  who  goes  to  Washington  to  repre- 
sent a  state  in  Congress  is  privileged  from 
arrest,  thoiigh  not  entitled  to  a  seat,  and 
delay  in  returning  through  lack  of  funds 
will  not  affect  the  privilege.  Dunton  T. 
Halstead,  2  Clark  (Pa.)  450. 

In  Coxe  V.  M*Clenachan,  3  Dall.  478,  1  L, 
ed.  687.  where  a  member  of  Congress  was 
surrendered  by  his  bail  and  demanded  dis- 
charge as  privileged,  the  matter  was  com- 
promised by  the  bail  agreeing  to  surrender 
him  within  four  days  after  the  session  of 
Congress. 

As  to  a  similar  privilege  enjoyed  by  mem- 
bers of  state  legislatures,  see  note  in 
Rhodes  ▼.  Walsh,  23  LJLA.  632. 
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Ehrldenoe  —  motlTe  or  Intent.  to  go  to  the  juiy,  tending  to  prore  each  and 

8.  Evidence  as  to  how  the  entrrmen  of  every  material  allegation  of  the  indictment, 
timber  and  stone  lands  understood  their  ar-  Appeal « rcfnsal  of  requested  tnatmo- 
rangement  with  one  of  the  defendants  charge!  tlons  «  when  not  prejncllclal  error. 
with  a  conspiracy  to  suborn  perjury,  and  13.  The  refusal  of  requested  instructions 
of  their  purpose  in  applying  for  the  land,  is  in  a  criminal  case,  concerning  motive  and  in- 
admissible where  no  formnl  contracts  were  tent,  and  the  effect  of  advice  of  counsel,  can- 
executed  between  the  a..eged  conspirators  ^^^  prejudice  the  accused,  where  the  trial 
and  the  proposed  entrymen,  the  all^fed  un-  J"^ge  *«  instructing  the  jury  on  the  subject 
derstandings  being  of  an  ambiguous  nature,  went  as  far  in  favor  of  the  accused  as  it  was 
and  proof  of  the  conspiracy  depending  upon  Pp^ible  for  him  to  go  consistently  with 
a  variety  of  circumstances  tending  to  show  ^^S^*- 

motive  or  intent.  Indictment  —  constr notion  of  ambl^n- 

BTldence- motive.  ^^  aUS^a^M^!"^'    ,       v.  ,^.      ^x.      n 

9.  Testimony  as  to  the  character,  in  re-  ,.  ^^'  ^"^  ?^"^^,  "  to  whether  the  allega- 
spect  to  suitability  for  grazing  purposes,  of  *'^"\°^  an  indictment  charging  a  conspiraigr 

iMd  sought  to  beicquir^  under  thftimber  ^ 'K^^^^^^^7"*'""*'Kr'  r^^;!"^ l""  ^!^ 

and  stone  act,  is  adlnissible  on  a  trial  for  ^^^^"^  ^^  purchase  public  land  under  the 

conspiracy  to  suborn  perjury   in  the   pro-  J""^/  *"^  «^^»«  *<^^  embrace  a  oenspiracy 

ceedlngs.  where  it  is  iiisisted  that  the  mo-  ^?  i^JL*","!,  ^V"^  ^°  rejipect  to  the  making 

tive  which   impelled  the  formation  of  the  ^l-^."*    Proofs,  as  well  as  in  making  the 

alleged  conspiril^  was  the  desire  to  acquire  J"?"*^,  applications,  must  be  resolved  in 

a  la^  tract  of  land  for  sheep-grazing  pur-  ^*^^'  «'  *^«  »«^"«^- 

poses,  which  acquisition  had  become  neces-  I*iibllc  lands  — timber  and  stone  lands 

sary  by  reason  of  the  fact  that  a  rival  had  —final  proof  —  necessity  of  statement 

obtained  a  leasehold  interest  in  a  consider-  ®'  bona  fides. 

able  portion  of  the  land  which  the  alleged  1^-  ^le  omission  in  the  timber  and  stone 

conspirators  had   tlieretofore  used  in  their  act  o^  June  3,  1878,  §  3  (20  Stot.  at  L.  89, 

sheep-raising  business.  <^"ap.  161,  U.  8.  Comp.  Stat.  1901,  p.  1545), 

Evidence -criminal  knowledge  or  in-  «>ja<'ting  on  the  final  application  some  of  the 

l^^l  requirements  made  necessary  on  the  original 

10.  Evidence  of  an  attempt  to  acquire,  aPP»ication  for  the  purchase  of  land  under 
and  of  the  acquisition,  by  like  unlawful  ^*\  **^^;  ^'  ^^^  reiteration  of  the  require- 
methods,  of  state  school  lands,  is  admissible  ??^"^*  °^  ^^'^  *^i"^  ""T^^'S?  *  ■P?*"'^ 
on  a  trial  for  conspiring  to  suborn  perjury  ^'^^P'^'P^!^  ^°  *^!  P*'•^^'  ^  applicant, 
in  proceedings  for  the  purchase  of  public  \^^  bona  fides,  and  his  intent  to  aoqum 
land  under  the  timber  and  stone  act,  as  tend-  *"«  *and  for  himself  alone,  is  equivalent  to 
insr  to  establish  guilty  intent,  purpose,  de-  an  express  declaration  by  Congress  that 
sign,  or  knowledge  on  the  part  of  the  alleged  these  requirenients  shall  not  be  exacted  at 
conspirators.  the  final  hearing. 

Appeal  — prejudicial    error  —  admitting  Public  lands  — regulation  by  liand  De- 

evidence  of  other  crimes.  partment. 

11.  One  accused  of  conspiring  to  suborn  16.  The  authority  of  the  Commissioner  of 
perjury  in  proceedings  for  the  purchase  of  the  General  Land  OflSce  under  the  timber 
public  lands  under  the  timber  and  stone  act  and  stone  act  of  June  3,  1878,  {  3,  to  pre- 
is  not  prejudiced  by  admitting  evidence  of  scribe  regulations  to  carry  out  the  provi- 
an  attempt  to  acquire  and  of  the  acquisition,  sions  of  that  act,  does  not  embrace  the  power 
by  like  unlawful  methods,  of  state  school  to  require  an  applicant  to  make  oath  on 
lands,  because  it  tends  to  show  the  commis-  final  hearing  of  his  bona  fides  and  of  the 

?!?^i''!..*'!*™^l  '^^^'^  ^^*n  ^^^r  ''^V^^^  ''!  ^^^^^^  ^^  contract  or  agreement  in  lespect 

the  indictinent,-especially  where  the  tr.al  ^    ^^    ^.^,     ^.y^  Congress  has  in  that  «S, 

judge  in  his  charge  carefully  limited  the  ap-    .  „ •  *    j        6  ««  «««»  in  •«•!.  »u%, 

plication  of  the  testimony  w  as  to  preveAt  ^^  ^P™«»,  intendment,  excluded  from   the 

any  improper  use.  requircmente  to  be  observed  on  such  final 

Appeal  —  review    of    verdict  —  elf ect    of  ®' 

failure  to  request  instructions  to  ac-  Evidence  —  motive. 

QQl^,  17.  Evidence  of  the  motive  of  the  entry- 

12.  The  rule  that  a  conviction  will  be  re  ™*fl  ""^^^  *I|®  *'™^®'  •"^  ■^'*«  *<^^  ^^  -^""a 
versed  where  it  plainly  appears  that  there  ^'  ]^'®'  ^^  "^®  time  of  final  hearing,  which, 
was  no  evidence  whatever  justifying  such  ""^«*'  that  act,  cannot  defeat  his  right  to  a 
conviction,  even  though  no  request  was  patent,  is  inadmissible,  on  a  trial  for  con- 
made  to  instruct  the  jury  on  the  whole  evi-  spiring  to  suborn  perjury  in  the  proceedings 
dence  to  return  a  verdict  of  not  guilty,  will  to  acquire  the  land,  to  show  motive  in  mak- 
not  be  applied  where  it  is  not  certified  that  '"g  the  original  application. 

the  bill  of  exceptions  contains  the  entire 

evidence,  and  the  appellate  court  is  not  oth-  t^®*  ®^'l 

erwise  satisfied  that  it  does,  and  it  is  recited 

in  the  bill  of  exceptions  that  the  plaintitl  Argued  December  5,  6,  1007.    Decided  Jan- 

offered  evidence  during  the  trial  sufficient  uary   6,    1908. 

^*^  207  u.  a. 
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IN  ERBOR  t«  the  Circnitt  Court  of  the  tatton  to  eommit  perjury  <na  poalilMbk  w 

United  States  for  the  Utitrict  of  Oregon  mi  Irdictabl*  Attempt, 

to    reriew    ft    eonTictioii    for    coaapfring    tn  2   Biihop,    Crim.    Law,    |    1198;    Blsho[^ 

■obom  perjuTf  in  proceeding!  to  purchaie  Direction!  &  Forma,  f|  880,  967;  2  Wbar- 

public  laad  under  the  timber  nnd  atone  act.  ton,  Criin.  L«w,  1320;  1  Hawk.  P.  C.  Cor- 

Kavamad  uid  remuided  for  further  prooeed-  wood  ed.  p.  43S. 

lacs.  On  *  charge  of  aubomfttion  of  perjui;, 

Tht  faeta  are  atatad  tn  the  opinion.  the  indictment  muat  Mt  out,  not  onlf  all 

_                        ,  Qm  facta  requisite  to  constitute  the  aubom- 

Me«».     rawrlea     A.     Kei«i»iii     and  j       ^^j  „  „^„  ^^^^  ^^^^  ^j,,^^  ,^^  ^ 

OtarlM  A.  DohkU.  ^rgiwd  the  «u«.,  and,  ,^^^^^    ^^    ^^^    t^,   ,^^^^    tetUmonj 

■with   HeMi«.  W.   B.  Hatthewa  and  E.   B.  ^^^  ^^        ■                                           "^ 

Bharrill.  filed  a  brirf  for  plaintifl  in  error.  United   SUtis  v.   DennM,  3  Wooda.  41. 

A  oonapiraoTj.  always,  and  nocessaniy,  p^    ^u.    No.    U.847;    United   SUt«.   t. 

«i»gn«nentbet»«en  twoormoro[«r«>n.  j^^^                ^o^    ,    Douglass,   S   Met 

to  d*  K>«e  act  or  acU  in  the   future     It  ^     p       y^  ^    j^      l^g  c.l**26.  37  Pao. 

i.  tho  oorrupt  agreeing  together  of  two  or  g^     United  States  ».  Wilcox,  supra, 

more   perwn.    te    do.    iy   concerted    action,  g^    ^^^^    (^    ^j,            j_    con.pira-g-    to 

«»De^mg  unlawful,  either  a.  a  meui.  or  ^^^j^  ,^  ^^^^^    the  Indictment  muat  not 

""a  «■  1.        ^>_:       ,          •   .*.  ooly  *^*'"  tl"  '*=*  "f  conspiring  on  the  part 

2  Buhop,  Cnm.  Law.  |  171.         _,  .     ^  of  the  defendants,  but  «;t  out  the  thing.  In- 

m  common  law  ,s  not  a  aourca  rf  juris-  ^^^  ^^  j^                                               "« 

diction  In  the  Federal  court,    and  therefore  ^       „,       „           ^                     ^ 

M  (^enac,  to  become  the  subject  of  an  in  _       i  ,    i^      »                .a  j 

...      ^^    .,           _i      .  It    I.  I.  a  o.  •  amount  to  the  offense  specified. 

4rt»«it  »  O,  court.  oMb.  WW  SUt«,  5^^„  ^                    P^ 

I      J    aen     -n           i        .          twtv     i-        ..  u  W^l   Stat*  V,  Kcach,  40  Vt.   113;   state  ». 

L  ed.  260;  Pennaylvania  t.  Wheeling  4  B.  _  .     .       „,    .,       _J.       -          .»,   u™™ 

n^j_   r-^     n    T7^        IUI9     ij    1      .J    one  Roberts,    34    Me.    320;    Com.    r.    Prius,    9 

DndM   Co.    13    How.    0Q3,    14    L.   ed.   zdb  i  —           ,' _     ...                    ~          ,   ^      a^ 

TT.i.Ij    n*-. n-itt™     ifiB    II     a     loi  ""^"y'    ^27;    Hartmann  v.    Com.   6   Pa.   M; 

Vaited    State*   ».    Britton,    108   U.    S.    193,  „     '  _   _,    .     .  ,,  ,    ,„    ,_   ._    _  _  _,_ 


V.  S.  Rev.  SUt.   I  6440,  U.  8.  Comp.  SUt.  T"'  ^  ^"'^- 1,^^'  ^\^'"-  ?**;  "*««!  ^  "«  ^• 
lOOl.   p.  3«76.  must,  to  be  valid,  allege,  as  Ju^er     13    E«t.    228;    State    v.    Rickey, 
the   Uject  Of  the   conspiracy,   some  ^^nse  »    ^'J'^}':   203;    United    State,   v.    Melfl, 
th»t  U  made  by  statute  a  eHmo  against  the  Un^  SUUs  v.  TafTe;   and  United  SUtci 
United  State*  *■   Howard,— aupra;    United    SUtei  v.   Mil- 
United  SUt'e*  T.  Payne,  22  Fed.  426;  Re  "f '  3?  F«^-  S""\,V"!'«>  ^^l"'  '■  ^'^?"j 
Wolf.  27  Fed.  611;  United  SUtes  v,  Adler,  1^  ^"J-  1«;  Re  Wolf,  27  Fed.  606;  United 
*8    Fed.    738;    United    SUt»    v.    TalTe,    BS  ^t***"    '■    Peuschel,    116   Fed.   64!;    United 
•■ed.    113;   United  SUtes  v.  Melfl,   118  Fed.  SUtes  v.  Britton,  107  U.  8.  665,  27  L.  ed. 
SS9;  United  States  v.  Britton,  supra.  ^20,   2    Sup.    Ct.   Rep.   612;    United   States 
At  common  Uw,  subornation  of  perjurj-  "■  BritU,!,,  108  U.  S.   199,  27  L.  ed.  609.  S 
■■   the  offense  of  procuring  a  man  to  takf  Sup.    Ct.    Rep.    631;    Pettibone    t.    United 
«.    false    oath,   amounting   to    perjury,    who  B*****.  »»  U.  S.  1B7,  37  L.  ed.  410,  13  Sup. 
««tiially   takes  such  oath.  Ct.  Rep.  642;  United  States  t.  Cruikshank. 
1    Hawk.   P.    0.   Curwood    ed.    p.    436;    2  02  U.  S.  642,  23  L.  ed.  SSS;  United  State* 
bishop,  Crim.  I*w,  i  1107.  '■  Hess,  12*  U.  S.  483,  31  L.  ed.  616,  8  Sup. 

The  offenae  against  the  United  States  is  Ct.  Ecp.  B71. 

identical    with    the    common-law    crime    of        An    officer,   having    by    statute   power   to 

Wubomation  of  perjury.     It  is  esaential.  as  prescribe  regulations  for  the  conduct  of  hia 

^t  the  common  Uw,  that  perjury  shall   in  oflicial   business,   may  enforce  the   same   in 

•"•ct  have  been  committed.  any  way  possible  by  the  exercise  of  his  o(- 

United    Stairs    v.    Dennee,    3    Woods,   30.  ficial    authority;    but    he   cannot,    hy    such 

¥ed.  Cas.  No.  14,947;  United  States  v.  Wll  power,  make   the  disregard  of   hia   requir*- 

«!0x.  4  Blatchf.  303,  Fed.  Can.   No.    10.603;  ments  a  criminal  offcnBc,  and  no  indictmenfc 

tjnited   States  v.  Evans,   10  Sawy.    132,   10  will  lie  for  violating  an  official  regulation. 

fe4.    012;    United    States   v.    Howard,    132        United   States   v.   Eaton,    144   U.   S.   677, 

Ted.  3ZS;  United  States  v.  Cobban,  134  Fed.  36  L.  ed.  601,  12  Sup,  Ct.  Rep.  764;  United 

290.  States   v.    Manion,    44    Fed.    800;    United 

While,  at  the  common  law,  subornation  States    v.    Bedgood,    40    Fed.    64;    United 

of   perjury   was  not  committed  unless  the  States  v.  Blasingame,  116  Fed.  664;  United 

person    aubomed    actually    committed   per-  States  v.  Maid,  116  Fed.  660;  United  States 

jory,  an  nnauccenful  incitement  or  solici-  *.  Howard,  87  Fed.  600. 

II  L.  ad.  V^V 
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An  executive  officer,  empowered  to  make 
regulations  for  the  efTectivc  execution  of  a 
law,  cannot,  by  such  regulations,  add  to  or 
limit  the  provisions  of  the  law. 

Morrill  v.  Jones,  100  U.  S.  406,  27  L.  ed. 
267,  1  Sup.  Ct.  Rep.  423. 

In  the  absence  of  some  express  statutory 
inhibition,  any  right  or  claim  under  the 
public-land  laws  is  assignable  at  any  stage 
of  its  development. 

Thredgill  v.  PinUrd,  12  How.  24,  13  L. 
ed.  877;  Sparrow  v.  Strong,  3  Wall.  97,  18 
L.  ed.  49;  Lamb  v.  Davenport,  18  Wall.  307, 
21  L.  ed.  759. 

A  prohibition  against  such  assignment 
will  not  be  extended  by  construction  to  ap- 
ply at  a  later  stage  of  the  proceeding  than 
is  made  necessary  by  the  words  of  the 
statute. 

Myers  v.  Croft,  13  Wall.  291,  20  L.  ed. 
662. 

Nor  can  such  a  prohibition  in  another 
act  in  pari  materia  be  read  into  an  act  in 
which  no  such  prohibition  is  inserted  by 
the  legislature. 

French  v.  Spencer,  21  How.  228,  16  L.  ed. 
97;  Maxwell  v.  Moore,  22  How.  185,  16  L. 
ed.  251. 

The  right  to  make  a  soldier's  additional 
homestead  entry  is  assignable,  although  an 
original  homestead  is  not. 

Webster  v.  Luther,  103  U.  S.  331,  41  L. 
ed.  179,  16  Sup.  Ct.  Rep.  963;  Barnes  v. 
Poirier,  12  C.  C.  A.  0,  27  U.  S.  App.  500, 
64  Fed.  14. 

This  principle  has  been  recently  applied 
by  this  court  in  the  construction,  respect- 
ing this  point,  of  the  timber-culture  act. 

Adams  v.  Church,  193  U.  S.  510,  48  L. 
ed.  769,  24  Sup.  Ct.  Rep.  512. 

If  evidence  is  material  to  the  transaction 
stated  in  the  indictment,  it  is  no  objection 
to  such  evidence  that  it  tends  also  to  prove 
the  commission  of  some  other  offense.  But 
in  such  a  case  care  must  be  taken  to  see 
that  the  defendant  is  tried  only  for  the 
act  with  which  he  is  charged,  and  is  not 
prejudiced  by  the  incidental  proof  of  other 
wrongdoing. 

Reg.  V.  Trueman,  8  Car.  &  P.  727;  Pointer 
V.  United  States,  161  U.  S.  396,  38  L.  ed. 
208,  14  Sup.  Ct.  Rep.  410. 

Evidence  of  facts  not  directly  involved 
in  the  transaction  to  be  tried  is  admissible 
only  where  the  transaction  is  of  doubtful 
complexion,  and  only  for  the  sake  of  re- 
solving an  ambiguity  appearing  on  the  face 
of  the  transaction  itself. 

Wood  V.  United  States.  16  Pet.  342,  10 
L.  ed.  987;  Castle  v.  Bullard,  23  How.  172, 
16  L.  ed.  424;  Lincoln  v.  CTadin,  7  Wall. 
132,  19  L.  od.  100;  Mutual  L.  Ins.  Co.  v. 
Armstrong,  117  U.  S.  691,  29  L.  ed.  907, 
d  Sup.  Ct  Rep.  877;  Bottomley  v.  United 
23Ji 


States,  1  Story,  136,  Fed.  Cas.  No.  1,689} 
People  V.  Molineux,  168  N.  Y.  297,  6t 
L.R.A.  193,  61  N.  E.  286. 

The  false  swearing  which  constitutes  per- 
jury must  be  wilful.  A  bona  fide  belief  in 
the  truth  of  the  facts  stated  excludes  the 
requisite  criminal  intent.  On  any  matter 
which  involves  conclusions  of  law,  the 
advice  of  counsel  is  always  relevant  to  the 
question  of  wilfulness,  and,  in  many  eases, 
the  fact  that  such  advice  was  taken  and 
acted  upon   is  conclusive  of  innocence. 

Com.  V.  Clark,  157  Pa.  267,  27  Atl.  723; 
Hood  V.  State,  44  Ala.  81 ;  SUte  v.  McKin- 
ney,  42  Iowa,  205;  United  States  v.  Stanley^ 
6  McLean,  409,  Fed.  Cas.  No.  16,376;  United 
States  V.  Connor,  3  McLean,  673,  Fed.  Gas. 
No.  14,847;  2  Bishop,  Crim.  Law,  §  1047. 

The  good  faith  of  the  defendants  was 
especially  relevant,  and  even  more  material, 
to  the  question  of  their  guilt  of  conspiracy. 

The  bona  fide  belief  of  the  parties  and 
tlie  advice  of  counsel  are  relevant,  and,  in 
order  to  justify  a  conviction,  the  jury  must 
find  that  the  accused  did  not  act  in  good 
faith,  but  wilfully  violated  the  statute. 

State  V.  Flynn.  28  Iowa,  26;  People  T. 
Powell,  63  N.  Y.  88. 

Persons,  in  making  entries  of  timber  land, 
were  guilty  of  nothing  unlawful  because 
they  expected  to  convey  their  titles  to 
Gesner,  and  were  moved  in  the  premises 
by  his  promise  to  buy  the  lands  at  a  certain 
price. 

United  States  v.  Budd.  144  U.  S.  154,  36 
L.  ed.  384,  12  Sup.  Ct.  Rep.  575. 

The  impropriety  of  asking  any  witness 
to  state  his  conclusion  as  to  the  legal 
efTeet  of  certain  facts  is  so  manifest  as 
scarcely  to  warrant  the  citation  of  author- 
ity on  the  point. 

Gentry  v.  Singleton,  63  C.  C.  A.  231,  128 
Fed.  080;  Re  Weisenberg,  131  Fed.  524; 
Hewitt  v.  Clark,  91  111.  608:  Crowell  v. 
Western  Reserve  Bank,  3  Ohio  St.  411; 
Shepard  v.  Pratt,  16  Kan.  211;  I\-es  v. 
Hamlin,  6  Cush.  53o;  People  v.  Sharp,  107 
N.  Y.  401,  1  Am.  St.  Rep.  851,  14  N.  E.  319; 
Foster  v.  Murphy  k  Co.  67  C.  C.  A.  621, 
135  Fed.  51. 

\Miere  the  record  purports  to  set  out 
the  testimony  of  the  several  witnesses  in 
succession,  with  entries  showing  adjourn- 
ments and  other  steps  in  the  progress  of 
the  trial,  it  will  be  inferred  that  the  sub- 
stance of  all  the  evidence  is  imbodied  in 
the  bill  of  exceptions,  although  there  is  no 
affirmative  averment  to  that  effect. 

Gunnison  County  v.  E.  H.  Rollins  &  Sons, 
173  U.  S.  265,  43  L.  ed.  089,  19  Sup.  Ct. 
Rep.  390. 

And  this  rule  applies  o  fortiori  in  a  crim- 
inal case. 

Clyatt  ▼.  United  States,  197  U.  S.  207, 
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220,  49  L.  6d.  726,  731,  26  Sup.  Ct.  Rep.  involving  violence  or  publle  distnrlNUioe.    !■ 

42i^.  cases  of   other   misdemeanors,   the    parll^ 

A  bill  of  exceptions  purporting  to  con-  mentary  privilege  applies,  as  in  libel. 

tain  a  recital  of  evidence,  apparently  full  King  v.  Wilkea,   2  Wils.    161;    Ware  v. 

and   in  regular  order  of  sequence,  may  be  Ixnreridge,   76  Mich.   488,  42  K.   W.   907; 

accepted  as  a  complete  statement,  in  sub-  Estes  v.  State,  2  Humph.  406. 

stance,  of  the  evidence.  According  to  the  weight  of  authority,  the 

Fields  V.  United   States,  27  App.  D.  C.  privilege  of  members  of  Congress  extends 

•447 ;    Klopfer  v.  District  of  Columbia,  26  even  to  immunity  from  service  of  process  in 

.App.  D.  C.  41;  McCaully  v.  United  States,  civil  actions. 

25    App.   D.   C.  409;    Rockwell  v.   Capital  Holiday  v.  Pitt,  2  Strange,  986;  Barnard 

OTraction  Co.  26  App.  D.  C.  08;  3  Qyc.  Law  v.  Mordaunt,  1  I^d.  Kenyon,  126;    1  Tidd, 

^k  Proe.  p.  168.  Pr.  196;  Miner  v.  Markhara,  28  Fed.  387 1 

Although  no  motion  was  made  to  direct  Juneau  Bank  v.  McSpedan,  6  Biss.  64,  Fed* 

fla  verdict  of  acquittal,  and  the  sufficiency  of  Cas.  No.  7,682;   Nones  v.  Edsall,  1  Wall. 

-^he  government's  proof  to  warrant  a  con-  Jr.    189,   Fed.   Cas.    No.*   10,290;    Lyell    v. 

^^7iction  was  not  raised  at  the  conclusion  of  Goodwin,  4  McLean,  29,  Fed.  Cas.  No.  8,616; 

*ft:he  case,  this  court  will,  in  a  criminal  pro-  Bolton  v.  Martin,  1  Dall.  296,  1  L.  ed.  144, 

^eedinff,  examine  the  record   to  determine        ... --  ,__  _^  .    ^^ 

-  _4v       XV       *  a       J        A         J       -«  Attorney   General    Bonaparte   and   Mr. 

—whether  the  proof   is   adequate   and   com-  -.,,„.         »    „                  ^\i     ^             j 

.     ,  . ,*^.             J-  A    *       •!*  William  R.  Harr  argued  the  cause,  and, 

etent  to  sustain  a  verdict  of  guilty.  •i.i.   o  i*  •*      r^         i  tt    i.    m  .i       u  '^ 

-,,«_ TT  SA  J  cs*  i.       liio  TT    a    Aoo  ^ith   Solicitor  Gcncral  Hoyt,  filed  a  bnef 

Wiborg  T.  United  States,  163  U.  S.  632,  .      ,  ,     »     x  .                      ^  ' 

.^co    At  %      J    noA    ono    ia  o        o*    -D^J  'o'  defendant  in  error: 

068,  41  L.  ed.  289,  298,  16  Sup.  Ct.  Rep.  ,^                        a*         «               xtx  a-      i 

-■loi    iiA*y     TT    A       TT*  V    Tin  TT    o    K-yA  Thc  mere   assertion   of   a   constitutional 

3127,  1197;  Hopt  v.  Utah,  110  U.  S.  674,  ...            'au     x       i         t            j   x 

«oQ  T    -ji    oao    A  c^   n*    r>^^   ono     ni«.<*  privilege.  Without  color  of  ground  to  sup- 

S8  L.  ed.  262,  4  Sup.  Ct.  Rep.  202;  Clyalt  .   .*    .^  _  .       «•  •     *  x          #       •     •  j-!l 

TT  •*  J  OA  A       iJU  TT    o    oM    At%  r  \^  po*^  '*>  >*  ^^^  sufficient  to  confer  lunsdio- 

"w.  United  States,  197  U.  S.  207,  49  L.  ed.  ;.          '  . .           .  .                xv    •  j          *.  ^m 

-^o«  Ae  o        #>«.   T>       AAA     An           TT  :a  1  t>on  on  this  court  to  review  the  judgment  of 

^26,  26  Sup.  Ct.  Rep.  429;  Allen  v.  United  .,       •       -a          a      on.      i  •             ?  x.         i 

«:*.*^    Ko  n    n    A    hot    iik  tt^    q     ti««  ^^®  circuit  court.    The  claim  must  be  real 

scutes,  62  C.  C.  A.  697,  115  i*ea.  3;   lien-  j      u  a     a*  i       a               i  •      •            ^     • 

—         Vi    1    L   AA  VT  XT   a  T»    AOA    ^  vT   V  ^^  substantial.    A  mere  claim  m  words  is 

•wn  V.  Gerlach,  20  N.  Y.  S.  R.  939,  4  N.  Y.  .             , 

^         afm  not  enough. 

yP*  *''•   ....        .   .               •      «   .  ^.  Lampasas  v.  Bell,  180  U.  S.  282,  46  L. 

Upon  an  mdictment  for  conspiracy,  some  ,    .„  *^  ^,  „        riA   i>       o/to 

.^«^_1       A          A  u       11      J         J         •     #...  ed.  530,  21  Sup.  Ct.  Rep.  308. 

o^ert  act  must  be  alleged  as  done  m  fur-  mi.         •  •!            *     j    a             a     •       •  « 
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The  fact  that  the  mere  effort  of  the  in- 
dividual may  not  be  unlawful  is  no  reason 
why  the  concerted  attempt  of  several  to  do 
such  prohibited  thing  may  not  be  declared 
to  be  an  offense  against  the  United  States. 
The  extent  of  the  authority  of  Congress  in 
this  respect  was  recognized  in  Clune  v. 
United  States,  159  U.  S.  595,  40  L.  ed.  271, 
le  Sup.  Ct.  Rep.  125. 

In  indictments  for  conspiracy  to  commit 
an  offense  against  the  United  States  it  is 
not  necessary  to  state  the  object  of  the 
conspiracy  with  the  same  strictness  and 
certainty  as  is  required  in  an  indictment 
for  the  commission  of  the  offense  itself. 

Ching  V.  United  SUtes,  55  C.  C.  A.  304, 
118  Fed.  540;  United  SUtes  v.  Stevens,  44 
Fed.  141 ;  United  States  v.  Wilson,  60  Fed. 
890. 

When  the  object  of  the  conspiracy  is  an 
«ct  in  itself  unlawful,  the  means  by  which 
it  was  to  be  accomplished  need  not  be  set 
out  in  the  indictment. 

King  y.  Eccles,  1  Leach,  C.  L.  274; 
Thomas  v.  People,  113  111.  531;  People  v. 
Clark,  10  Mich.  310;  People  v.  Bird,  126 
Mich.  631,  86  N.  W.  127;  People  v.  Arnold, 
46  Mich.  271,  9  N.  W.  406;  Pettibone  v. 
United  Stetes,  148  U.  S.  197,  203,  37  L. 
ed.  419,  422,  13  Sup.  Ct.  Rep.  542. 

The  timber  and  stone  act  does,  in  pur- 
pose and  intent,  prohibit  an  applicant,  at 
any  time  before  the  completion  of  his  en- 
try, from  making  any  contract  or  agree- 
ment by  which  the  title  he  may  acquire 
shall  inure  to  the  benefit  of  any  other 
person. 

United  States  v.  Budd,  144  U.  S.  163, 
36  L.  ed.  387,  12  Sup.  Ct.  Rep.  575. 

The  courts  of  the  United  States  will  take 
judicial  notice  of  the  rules  and  regulations 
of  the  Land  Department  regarding  the  sale 
and  exchange  of  the  public  lands. 

Caha  V.  United  States,  152  U.  S.  221, 
88  L.  ed.  419,  14  Sup.  Ct.  Rep.  513;  Cos- 
mos Exploration  Co.  v.  Gray  Eagle  Oil  Co. 
190  U.  S.  309,  47  L.  ed.  1070,  23  Sup.  Ct. 
Rep.  692. 

The  intention  and  motive  of  the  entryman 
was  a  proper  subject  of  inquiry. 

Olson  V.  United  States,  67  C.  C.  A.  21, 
133  Fed.  849. 

Testimony  as  to  character  of  timber  lands 
applied  for,  and  as  to  school  lands,  was  ad- 
missible because  of  their  bearing  upon  the 
motive,  intent,  or  design  of  the  defendants 
in  entering  into  the  alleged  conspiracy. 

Wolfson  V.  United  States,  41  C.  C.  A.  422, 
101  Fed.  434;  United  States  v.  Budd,  supra; 
Moore  v.  United  SUtes,  150  U.  S.  60,  37 
L.  ed.  997,  14  Sup.  Ct.  Rep.  26;  Olson  v. 
United  States,  supra;  Holmes  v.  Goldsmith, 
147  U.  S.  164,  37  L.  ed.  123,  13  Sup.  Ct 
Rep.  288;  People  v.  Bentley,  75  Cal.  409,' 
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17  Pac.  436;  8  Cyc.  Law  k  Proe.  pw  685| 
People  V.  Saunders,  25  Mich.  119. 

Mr.  Justice  White  delivered  the  opinio^ 
of  the  court: 

This  writ  of  error  to  review  a  criminal 
conviction  is  prosecuted  directly  from  this 
court  upon  the  assumption  that  rights  un- 
der the  Constitution  are  involved.  TIm 
errors  assigned,  however,  relate  not  only  to 
such  question,  but  also  to  many  other  sub- 
jecU.  If  there  be  a  constitutional  question 
adequate  to  the  exercise  of  jurisdiction,  Um 
duty  exists  to  review  the  whole  case.  Bur- 
ton V.  United  States,  190  U.  S.  283,  49  L. 
ed.  482,  25  Sup.  Ct.  Rep.  243. 

The  constitutional  question  relied  on  tinit 
arose: 

On  February  11,  1905,  Williamson,  plain- 
tiff in  error,  while  a  member  of  the  Houm 
of  representatives  of  the  United  States,  waa 
indicted,  with  two  other  persons,  for  al- 
leged violations  of  U.  S.  Rev.  SUt.  §  5440, 
U.  S.  Comp.  Stat.  1901,  p.  3676,  in  con- 
spiring to  commit  the  crime  of  subornation 
of  perjury  in  proceedings  for  the  purchase 
of  public  land  under  the  authority  of  the 
law  commonly  known  as  the  timber  and 
stone  act.  The  defendants  wore  found  guilty 
in  the  month  of  September,  1905.  On  Octo- 
ber 14,  1905,  when  the  court  was  about 
to  pronounce  sentence,  Williamson — ^whose 
term  of  ofliice  as  a  member  of  the  House  of 
RepresenUtives  did  not  expire  until  March 
4,  1907 — protested  against  the  court  pass- 
ing sentence  upon  him,  and  especially  to 
any  sentence  of  imprisonment,  on  the  ground 
that  thereby  *he  would  be  deprived  of  hia[' 
constitutional  right  to  go  to,  attend  at,  and 
return  from  the  ensuing  session  of  Congress. 
The  objection  was  overruled,  and  William* 
son  was  sentenced  to  pay  a  fine  and  to  im- 
prisonment for  ten  months.  Exceptions 
were  Uken  both  to  the  overruling  of  ths 
preliminary  objection  and  to  the  sentenos 
of  imprisonment.  Upon  these  exceptions, 
assignments  of  error  are  based,  which,  it  is 
asserted,  present  a  question  as  to  the  scops 
and  meaning  of  that  portion  of  article  1, 
f  6,  clause  1,  of  the  Constitution,  reUting 
to  the  privilege  of  senators  and  representa- 
tives from  arrest  during  their  attendance  on 
the  session  of  their  respective  houses,  and  ib 
going  to  and  returning  from  the  same. 

At  the  threshold  it  is  insisted  by  the  gov- 
ernment that  the  writ  of  error  should  b* 
dismissed  for  want  of  jurisdiction.  This 
resU  upon  the  proposition  that  the  con- 
stitutional question  urged  is  of  such  a 
frivolous  character  as  not  to  furnish  a  basis 
for  jurisdiction,  or,  if  not  frivolous  at  the 
time  when  the  sentence  was  imposed,  it  is 
now  so.  The  first  proposition  assumes  that 
it  is  so  clear  that  the  constitutional  privi* 
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lege  don  not  extend  to  the  trial  and  pun- 
ishment^  during  his  tenn  of  office,  of  a  con- 
gnasmmik  for  crime,  that  any  assertion  to  the 
eontrary  affords  no  basis  for  jurisdiction.  It 
is  not  asserted  that  it  has  ever  been  finally 
settled  by  this  court  that  the  constitutionat 
priyil^ge  does  not  prohibit  the  arrest  and 
punishment  of  a  member  of  Congress  for  the 
commission  of  any  criminal   offense.     The 
contention  must  rest,  therefore,  upon  the  as- 
sumption that  the  tesEt  of  the  Constitution 
■o  plainly  excludes  all  criminal  prosecutions 
from  the  privilege  which  that  instrument  ac- 
cords a  congressman  as  to. cause  the  con- 
trary assertion  to  be  frivolous.     But  this 
conflicts    with    Burton    ▼.    United    States, 
supra,   where,   although   the   scope   of   the 
priril^e  was  not  passed  upon,  it  was  de- 
clared that  a  claim  interposed  by  a  senator 
of  the  United  States,  of  immunity  from  ar- 
rest in  consequence  of  a  prosecution  and  con- 
Tiction  for  a  misdemeanor,  involved  a 'con- 
stitutional question  of  such  a  character  as 
to  give  jurisdiction  to  this  court  by  direct 
ft]  writ  *of  error.    It  is  said,  however,  that 
this  case  differs  from  the  Burton  Case  be- 
cause  there  the   trial   and   conviction   was 
had  during  a  session  of  the  Senate,  while 
here,  at  the  time  of  the  trial,  conviction, 
and  sentence,  Congress  was  not  in  session, 
and  therefore  to  assert  the  protection  of  the 
constitutional    provision    is    to    reduce    the 
claim  "to  the  point  of  frivolousness."    This, 
liowever,  but  assumes  that,  even  if  the  con- 
stitutional privilege  embraces  the  arrest  and 
sentence  of  a   member   of   Congress   for   a 
crime  like  the  one  here  involved,  it  is  frivo- 
lous to  assert  that  the  privilege  could  pos- 
sibly  apply  to  an  arrest  and  sentence  at 
^ny  other  time  than  during  a  session  of  Con- 
gress, even  altnoiigh  the  inevitable  result  of 
^nch  arrest  and  sentence  might  be  an  impris- 
onment which  would  preclude  the  possibility 
c^f  the  member  attending  an  approaching  ses- 
sion.    We   cannot  give   our  assent   to  the 
roposition.    Indeed,  we  think,  if  it  be  con- 
that  the  privilege  which  the  Const itu- 
ion  creates  extends  to  an  arrest  for  any 
^^riminal  offense,  such  privilege  would  em- 
trace  exemption  from  any  exertion  of  power 
y  way  of  arrest  and  prosecution  for  the 
commission   of  crime,   the  effect  of  which 
^exertion  of  power  would  be  to  prevent  a 
congressman  from  attending  a  future  as  well 
as  a  pending  session  of  Congress.    The  con- 
tention that,  although  there  may  have  been 
merit  in  the  claim  of  privilege   when   as- 
serted,   it   is    now   frivolous   because    of    a 
change  in  the  situation,  is  based  upon  the 
fact  that  at  this  time  the  Congress  of  whicli 
the  accused  was  a  member  has  ceased  to 
exist,   and   therefore,   even   if   the   sentence 
was   illegal   when   imposed,   such   illegality 
has  been  cured  by  the  cessation  of  the  eon-  ^ 
ftS  I«.  ad. 


stitutional  privilege.  But,  even  if  the  prop- 
osition be  conceded,  it  affords  no  ground  for 
dismissing  the  writ  of  error,  since  our  juris- 
diction depends  upon  the  existence  of  a 
constitutional  question  at  the  time  when  the 
writ  of  error  was  sued  out,  and  such  jurisdic- 
diction,  as  we  have  previously  said,  carries 
with  it  the  duty  of  reviewing  any  errors 
material  to  the  determination  of  the  validity 
of  the  conviction.  It  hence  follows  that, 
even  if  the  constitutional  question  as  as- 
serted is  now  "a  mere  abstraction,"  that 
*fact  would  not  avail  to  relieve  us  of  the[4S6] 
duty  of  reviewing  the  whole  case,  and  hence 
disposing  of  the  assignments  of  error  which 
are  addressed  to  other  than  the  constitu- 
tional question.  Besides,  we  do  not  consider 
the  proposition  well  founded,  for,  if  at  the 
time  the  sentence  was  imposed  it  was  illegal 
because  in  conflict  with  the  constitutional 
privilege  of  the  accused,  we  fail  to  perceive 
how  the  mere  expiration  of  the  term  of  Con- 
gress for  which  the  member  was  elected  has 
operated  to  render  that  valid  which  was 
void  because  repugnant  to  the  Constitution. 

We  come,  then,  to  consider  the  clause  of 
the  Constitution  relied  upon,  in  order  to 
determine  whether  the  accused,  because  he 
was  a  member  of  Congress,  was  privileged 
from  arrest  and  trial  for  the  crime  ic  ques- 
tion, or,  upon  conviction,  was  in  any  event 
privileged  from  sentence  which  would  pre- 
vent his  attendance  at  an  existing  or  ap- 
proaching session  of  Congress. 

The  full  text  of  the  1st  clause  of  §  6,  arti- 
cle 1,  of  the  Constitution,  is  this: 

"Sec.  6.  Tlie  Senators  and  Representa- 
tives shall  receive  a  Compensation  for  their 
Services,  to  be  ascertained  by  Law,  and  paid 
out  of  the  Treasury  of  the  United  States. 
They  shall  in  all  Cases,  except  Treason, 
Felony,  and  Breach  of  the  Peace,  be  privi- 
leged from  Arrest  during  their  Attendance 
at  the  Session  of  their  respective  Houses, 
and  in  going  to  and  returning  from  the 
same;  and  for  any  Speech  or  Debate  in 
either  House  they  shall  not  be  questioned 
in  any  other  Place." 

If  the  words  extending  the  privilege  to 
all  oases  were  unqualified,  and  therefore  em- 
braced the  arrest  of  a  member  of  Congress 
for  the  commission  of  any  crime,  we  think, 
as  we  have  previously  said,  they  would  not 
only  include  such  an  arrest  as  operated  to 
prevent  the  member  from  going  to  and  re- 
turning from  a  pending  session,  but  would 
also  extend  to  prohibiting  a  court  during 
an  interim  of  a  session  of  Congress  from  im- 
posing a  sentence  of  imprisonment  which 
would  prevent  him  from  attending  a  session 
of  Congress  in  the  future.  But  the  ques- 
tion is  not,  What  would  be  the  scope  of  the 
words  "all  *cases"  if  those  words  embraced [4 S 6] 
all  crimes?  but  is,  What  is  the  scope  of  the 
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qualifying  clause?  that  is,  the  exception 
from  the  privilege  of  "treason,  felony,  and 
breach  of  the  peace."  The  conflicting  con- 
tentions are  substantially  these:  It  is  in- 
sisted by  the  plaintiff  in  error  that  the 
privilege  applied  because  the  offense  in  ques- 
tion is  confessedly  not  technically  the  crime 
of  treason  or  felony,  and  is  not  embraced 
within  the  words  "breach  of  the  peace/'  a.s 
found  in  the  exception,  because  "the  phrase 
'breach  of  the  peace*  means  only  actual 
breaches  of  the  peace,  ofTcnses  involving 
violence  or  public  disturbance."  This  re- 
stricted meaning,  it  is  said,  is  necessary  in 
order  to  give  effect  to  the  whole  of  the  ex- 
cepting clause,  since,  if  the  words  "breach 
of  the  peace"  be  broadly  interpreted  so  as  to 
eause  them  to  embrace  all  crimes,  then  the 
words  "treason"  and  "felony"  will  become 
superfluous.  On  the  other  hand,  the  gov- 
ernment insists  that  the  words  "breach  of 
the  peace"  should  not  be  narrowly  construed, 
but  should  be  held  to  embrace  substantially 
all  crimes,  and  therefore  as  in  effect  con- 
fining the  parliamentary  privile<ire  exclu- 
sively to  arrests  in  civil  cases.  And  this 
is  based  not  merely  upon  the  ordinary  ac- 
ceptation of  the  meaning  of  the  words,  but 
upon  the  contention  that  the  words  "treason, 
felony,  and  •  breach  of  the  peace,"  as  ap- 
plied to  parliamentary  privilege,  were  com- 
monly used  in  England  prior  to  the  Revolu- 
tion, and  were  there  well  understood  as  ex- 
eluding  from  the  parliamentary  privile;;o 
all  arrests  and  prosecutions  for  criminal  of- 
fenses; in  other  words,  as  confining  the 
privilege  alone  to  arrests  in  civil  cases,  the 
deduction  being  that  when  the  frauiers  of 
the  Constitution  adopted  the  phrase  in  ques- 
tion they  necessarily  must  be  held  to  have 
intended  that  it  should  receive  its  well-un- 
derstood and  accepted  meaning.  If  the 
premise  upon  which  this  arfjrument  prooceiU 
be  well  founded,  we  think  there  can  be  no 
doubt  of  the  correctness  of  the  conclusion 
based  upon  it.  Before,  therefore,  coming  to 
elucidate  the  text  by  the  ord-'ary  principles 
of  interpretation,  we  proceed  to  trace  the 
origin  of  the  phrase  "treason,  felony,  and 
breach  of  the  peace,"  as  applied  to  par- 
liamentary privilege,  and  to  fix  the  meaning 
[4S7]*of  those  words  as  understood  in  this  coun- 
try and  in  England  prior  to  and  at  the 
time  of  the  adoption  of  the  Constitution. 
In  the  Articles  of  Confederation  (last  clause 
of  article  5)  it  was  provided: 

"Freedom  of  speech  and  debate  in  Con- 
gress shall  not  be  impeached  or  questioned 
in  any  court  or  place  out  of  Congress,  and 
the  members  of  Congress  shall  be  protected 
in  their  persons  from  arrests  and  imprison- 
ments, during  the  time  of  their  going  to 
and  from,  and  attendance  on.  Congress,  ex- 


cept for  treason,  felony,  or  breach  of  tlia 
peace." 

In  article  5  of  "Mr.  Charles  Pinckney'a 
Draft  of  a  Federal  Government"  it  was  pro- 
vided as  follows  (Elliott's  Debates,  p.  146) : 

"In  each  house  a  majority  shall  constitute 
a  quorum  to  do  business.  Freedom  of 
speech  and  debate  in  the  legislature  shall 
not  be  impeached  or  questioned,  in  any  place 
out  of  it;  and  the  members  of  both  houaes 
shall,  in  all  cases  except  for  treason,  felony, 
or  breach  of  the  peace,  be  free  from  arrest 
during  their  attendance  on  Congress,  and  in 
going  to  and  returning  from  it." 

The  propositions  offered  to  the  convention 
by  Mr.  Pinckney,  with  certain  resolutions 
of  the  convention,  were  submitted  to  a  com- 
mittee of  detail  for  the  purpose  of  reporting 
a  constitution.  Section  5  of  article  G  uf 
the  draft  of  constitution  reported  by  this 
comniittc  was  as  follows: 

"Sec.  5.  Freedom  of  speech  and  debate  in 
the  legislature  shall  not  be  imi>eached  or 
questioned  in  ariy  court  or  place  out  of  the 
legislature;  and  the  members  of  each  house, 
shall,  in  all  cases,  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  C-ongress, 
and  in  going  to  and  returning  from  it." 

The  clause  would  seem  not  to  have  been 
the  subject  of  debate.  3  Doc.  Hist,  of  Con- 
stitution (Dept.  of  State,  1000),  500.  In 
Elliott's  Debates  (p.  237)  it  is  recited  as 
follows: 

"On  the  question  to  agree  to  the  5th  sec- 
tion of  the  Gth  article,  as  reported,  it  passe«1 
in  the  afiinnative." 

*And  in  the  revised  draft  the  section  ¥ra8[4 
reported  by  the  conmiittee  of  revision 
actly  as  it  now  appears. 

The  presence  of  the  exact  words  of  the 
ception  as  now  found  in  the  Constitution, 
in  tlie  Articles  of  Confederation,  and  the 
omploynicnt  of  the  same  words  '^treason, 
felony,  and  breach  of  the  peace,"  without 
discussion,  in  all  the  proceedings  of  the 
convention  relating  to  the  subject  of  tbe 
privileges  of  members  of  Congress,  demon- 
strate that  those  words  were  then  well 
known  as  applied  to  parliamentary  privi- 
lege, and  had  a  general  and  well-understood 
meaning,  which  it  was  intended  that  they 
should  continue  to  have.  This  follows,  be- 
cause it  is  impossible  to  suppose  that  ex- 
actly like  words,  without  any  change  what- 
ever, would  have  been  applied  by  all  thoee 
engaged  in  dealing  with  the  subject  of  legis- 
lative privilege,  unless  all  had  a  knowledge 
of  those  words  as  applied  to  the  question  in 
hand,  and  contemplated  that  they  should 
continue  to  receive  the  meaning  which  it  was 
understood  they  then  had.  A  brief  con- 
sideration of  the  subject  of  parliamentary 
privilege  in  England  will,  we  think,  show 
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thi  •onrce  whtnn  the  CKpreuion  "trcaaon.  for  tome  indictable  ofTense,  without  a  breach 

Monj,  ftnd  breach  of  the  peace"  was  drawn,  of  the  privilege  of  Parliament." 

and  leave  no  doubt  that  the  words  were  uned  And,   apeakiiiK  of   the   writ  of   privilege, 

in  England  for  the  very  purpose  of  excluding  which   was   emploTcd   to   deliver  the   party 

»ll  crimps  from  the  operation  of  the  parlia-  out  of  custody  whea  arrested  in  a  civil  suit, 

mentary  privilrife,  and  therefore  to  leave  that  he  said   ("166)  : 

privilege   to  apply  only  to  proseeutions  of  "It   is   to   be   observed    that   there   ft   no 

a  civil  nature.     We  aay  this,  altliooKh  the  precedent  of  any  gueli  writ  of  privilege,  but 

court  of  common   pleas   In   1703    (King  v.  only  in  civil  suits;  and  that  the  statute  of 

Wilkea,  2  Wilt.   151 )    held   that   a  member  1  Jnc.  I.  chnp.  13,  and  that  of  King  William 

of    Parliament   was   entitled   to   a^ert   hit  (which  remody  some  inconveniences  arising 

privilege  from  arrest  upon  a  eharge  of  pub-  from   privilege  of   Parliament),   speak   only 

lishing  a   seditious   libel,   the   court   ruling  "f   =■''!   actions.     And   therefore   the   claim 

that  it  was  not  a  breach  of  the  peace.    But,  of  privilepi  hath  been  usually  guarded  with 

a*      will      hereafter      appear.      Parliament  *"   e\ception   as   to   tlip   case  of   indiptahle 

promptly  disavowed  any  right  to  assert  the  Vrimesi   or,  aa  It  has  been  frequently  es-[440] 

privilege  in  such  cases.  P^'^-  «/  ^J""""'  ^'^'^y-  *^^  J"***^"   <" 

In  Potter's  Dwarris  on  Statutes,  p.  flOl,  ""«*?'  "'  »*■«  P*'^^-     Whereby  it ^ma  to 

reference    is   made   to   expressions   of   Lord  have  been  understood  that  no  privilege  was 

Mansfield,  advocating   in   1770  the   passage  '"o""!''''  to  "le  members,  their  fam.liea  or 

of  a  bill-which  ultimately  became  a  law-  »erv«nt».  '"  «iy  ^'"'  whatsoever,  tor  all 


i,hos«     proTiBions    greatly    facilitated 


treated    by    tiie    law    aa    beinjj 


praeelilLa  at  d.il  .eliim.  agaiaat  member,  f"""  1"''  """".  "'"■     *"''  I"."*"™ 

.(  P.rliameat.  and   reilralnrf   only  .rre.l.  '<"'  »'»   l>»"   wammg   .herein   pr.v.lljrf 

t»  Slot  their  per™,  "la  ,ueh  aetlon..     Tlie  re-  P"">">  •"'•  'r"  "»"«'"1  "  "ijedemea.. 

mark,  ol  Lord  M.a.flelJ  havin-  been  mad,  »"■   •"''   T";'""'-  "   P'™""!'''   "  "«■ 

K  .hortly   before   tbe   Hev.lolion,   and   re-  la»ry,  even  in  tk.  middle  of  a  .ea.lon  i  wl,  eh 

lerring,    >■   they    nndonbt.dly    did,   to    the  proe.«l.ng     1...     .fl.r».rd,     received     the 

dni.im   in  the  Wilke,  Ca,e,  enp,..  ate  oF  •■""■■»  and  approb.lmn  of  Parl.am.nt.   To 

.p.cl.1    eienllteanee.      Among    other    thing.  "J''"'  ""J  ^''"•'  ''»*".'="  ?■■"  'S» 

lie  aaid-  o  o  ^^  ^^^  ^f  writing  and  piibliBhing  sedllioua 

"It  may  not  be  popular  to  take  amy  any  '"■•'■""  '""''"'  '''  ''°','' .T""  "°*  '°  ■" 

.1  the  pri.ilegB,  Jl  Parliament,  for  I  very  entitled  to  privibge;   and  that  tlie  r..,on, 

leell    remember,   and    many    of   yonr   Lord  •'V    '<"'>'   that   ea™    proe«ded   e.lendrf 

„  . _,       ,„„.'    I    ,    ti..i     „i  i„       „ 11,  eqiia   y  to  every  indictable  offense." 

aliipa  may  remember,  that  not  long  ago  the  ^ '„     ,        ,  .  ..        ,,.     „         ,     . 

popular  Iv,  was  for  an  e^tension^f  privi-        The  flrs    volume  o     Hat^II's  Preoodenla. 

CJ,,  and  so  far  did  they  carry  it  at  that  V^^^'^^f  ■"  ^P"!-  '"0.  "  ^"t""*^  "  '  "■ 

ti^e    that   it   was   said   that   privilege   pro-  I'tmg  to  pri^.lege  of  Parliament ;  from  the 

, ,    ,  _„„.._  f- »,!.«-   -1   »„.!     .    ...I  ear   est  records  to  the  vear   1028:  with  ob- 

teetefl  memriera  from  crimmal   actions,  anil  .,  .  „        ,    . 

B.    u    «....   th.   .„„...   r.t   ..^....T..    ■,..i,.jr™  servationa   upon  the  reign   of  Car.  1.   inua 

*ucn   una   tne   power   or   popular    preiuaice  ,      .     r  ,„/,..      ^,.  ... 

_         ,    _.  J    J.    I  .1.  J     ■  -  •  1028   to    4    Januarv    IGll."      Tbe   material 

over  weak  minds  that  the  very  decisions  of      ,  „     ,    ,  ,       ;         ,  ,i  .  _j 

,  ,.  ,  ,.,,..,.,,,  there  collected  has  lieen  freniiciitlv  employed 

some  of  the  courta  were  tinctured  with  that  .  ,     ,  ..      .  .         1  .i.  /^i.    .  l_ 

■,     .    .  fm     1  r  ,1  -  .  'u  lupport  of  the  statement  that  the  terms 

rtoctnne.  .     .     Tl.e  laws  of  this  country  ..^^JJ     f„,  „„^  breach   ot  the   peace" 

»llow  no  place  or  employment  as  a  sanctuary  „^^  ^mplovcd  by  the  Common,  in  a  broad, 

tor   crime,  and  where  I  have  the   honor  to  ^^^  ^^^  j^-„  restricted,  sense.     And  in  the 

«it  a>  judge  neither  royal  favor  nor  popu-  ^n„,u,ji„j,  chapter   (V.),  after  stating  (4th 

lar  applause  shall  ever   protect  the  guilty,  gj,    205,    "Hie    principal    view,   which    tbe 

.     .     .     Members  of  both  houses  should   be  House   of  Commons  seems   always  lo   have 

*ree  in  their  persons  in  cases  of  civil  suits,  had    in    the    several    declarationn    of    tbeir 

lor  there  may  come  a  time  when  the  safety  privileges."  the  author  says  (p.  20G)  : 

»nd  welfare  of  this  whole  empire  may  de         "Beyond    tliis,   they   seem   never   to  have 

pend  upon  their  attendance  in  Parliament.  attempted;'there  is  not  a  single  instance  of 

God   forbid  that  I  should  advise  any  meas  a  member's  claiming  the   privilege  of  Par- 

ure  that  would  in  future  endanger  the  state,  iiament  to  witlulraw  himiwlf  from  the  criml- 

But  this  bill  has  no  such  tendency.     It  ea  "^^  ',""■  »'  the  land:  for  offenses  against  the 

.,  ...  Diiblie  peace  thev  alwavs  thnuirht  tliemselvei 

preaaly  secures  the  persona  of  members  from      _       .,    .     ..   '.  _     '»....  ■_    .v 

'        /.       ,,     .  .,    "_    ,_  u=  o  ..  mmenable  to  the  laws  of  their  country:  tntv 


e  contentnl  with  bein<;  substantially  (t- 


Blackstone,   in   1786,  discoseing  the  sab^  cured   from  uny   violence   from   the   Crown, 

jeet  of   the  privileges  of  Parliament,  'Wys  or    it*    ministers;    but    readily    submitted 

(l^wis'i  ed.  *1«&)  :  themselves  to  the  judicature  of  the   Kind's 

"Neither  can  any  member  ot  either  bouse  Bench,  the  legal  court  of  criminal  jurisdic- 

be  arrcatad  uid  taken  Into  cuatody,  unless  tionj  well  knowiog  th»t  'Privilege  wliich  Is 

ki  i^  ad.  ^^I 
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allowed  In  case  of  public  service  for  tho 
Commonwealth  must  not  be  used  for  the 
danger  of  the  Commonwealth;'  or,  as  it  is 
[441]*ezpressed  in  Mr.  Glynn's  Report  of  the  6tb 
of  January,  1641,  'They  were  far  from  any 
endeavor  to  protect  any  of  their  members, 
who  should  be,  in  due  manner,  prosecuted 
according  to  the  Laws  of  the  Realm,  and  the 
Rights  and  Privileges  of  Parliament,  for 
treason,  or  any  other  misdemeanor;  being 
sensible,  that  it  equally  imported  them,  as 
well  to  see  justice  done  against  them  that 
are  criminous,  as  to  defend  the  just  Rights 
and  Liberties  of  the  Subjects,  and  Parlia- 
ment of  England.' " 

May,  in  his  treatise  on  the  Law,  Privi- 
leges, Proceedings,  and  Usage  of  Parliament, 
first  published  in  1844,  says  (10th  ed.  p. 
112): 

"The  privilege  of  freedom  from  arrest  has 
always  been  limited  to  civil  causes,  and  has 
not  been  allowed  to  interfere  with  the  ad- 
ministration of  criminal  justice.  In  Larke's 
Case,  in  1429,  the  privilege  was  claimed,  'ex- 
cept for  treason,  felony,  or  breach  of  the 
peace;'  and  in  Thorpe's  Case  the  judges 
made  exceptions  to  such  cases  as  be  'for 
treason,  or  felony,  or  surety  of  the  peace.' 
The  privilege  was  thus  explained  by  a  reso- 
lution of  the  Lords,  18th  April,  1626: 
That  the  privilege  of  this  house  is,  that  no 
peer  of  Parliament,  sitting  the  Parliamept, 
is  to  be  imprisoned  or  restrained  without 
sentence  or  order  of  the  house,  unless  it  be 
for  treason  or  felony,  or  for  refusing  to  give 
surety  of  the  peace;'  and  again,  by  a  reso- 
lution of  the  Commons,  20th  May,  1675, 
'that  by  the  laws  and  usage  of  Parliament, 
privilege  of  Parliament  belongs  to  every 
member  of  the  House  of  Commons,  in  all 
eases  except  treason,  felony,  and  breach  of 
the  peace.' 

"On  the  14th  April,  1607,  it  waa  resolved, 
That  no  member  of  this  house  has  any 
privilege  in  case  of  breach  of  the  peace,  or 
forcible  entries,  or  forcible  detainers;'  and 
in  Wilkes's  Case,  29th  November,  1763,  al- 
though the  court  of  conmion  pleas  had  de- 
cided otherwise,  it  was  resolved  by  both 
houses, 

"'That  privilege  of  Parliament  does  not 
extend  to  the  case  of  writing  and  publish- 
ing seditious  libels,  nor  ought  to  be  allowed 
to  obstruct  the  ordinary  course  of  laws  in 
[44 9] the  speedy  *and  effectual  prosecution  Qf  so 
heinous  and  dangerous  an  offense.' 

"  'Since  that  time,'  said  the  committee  of 
privileges  in  1881,  'it  has  been  considered 
as  established  generally,  that  privilege  is  not 
claimable  for  any  indictable  offense.' 

"These  being  the  general  declarations  of 
the  law  of  Parliament,  one  case  will  be  sudi- 
eient  to  show  how  little  protection  is  prac- 
tically afforded  by  privilege,  in  criminal  of- 


fenses. In  1816,  Lord  Cochrane,  a  member, 
having  been  indicted  and  convicted  of  a  con- 
spiracy, was  committed  by  the  court  of 
King's  bench  to  the  King's  bench  prison. 
Tx>rd  Cochrane  escaped,  and  was  arrested 
by  the  marshal,  whilst  he  was  sitting  on  the 
privy  councilor's  bench,  in  the  House  of 
Commons,  on  the  right  hand  of  the  chair,  at 
which  time  there  was  no  member  present, 
prayers  not  having  been  read.  The  case 
was  referred  to  the  conunittee  of  privileges, 
who  reported  that  it  was  'entirely  of  a 
novel  nature,  and  that  the  privileges  of  Par- 
liament did  not  appear  to  have  been  vio- 
lated, so  as  to  call  for  the  interposition  of 
the  house,  by  any  proceedings  against  the 
marshal  of  the  King's  bench.'" 

See  also  Bowyer,  Const.  Law  of  England, 
2d  ed.  p.  84. 

In  what  is  styled  Mr.  Long  Wellesley's 
Case,  decided  in  1831,  2  Russ.  &  M.  639, 
the  party  named  had  been  taken  into  cus- 
tody for  clandestinely  removing  his  infant 
daughter,  a  i^ard  of  the  court,  from  the 
place  where  such  ward  was  residing  under 
authority  of  the  court.  The  question  for 
decision  arose  upon  a  motion  to  dischar;;c 
the  order  for  commitment  "on  the  ground 
that,  as  a  member  of  the  House  of  Commons, 
he  was  protected  from  attachment  by  the 
privilege  of  Parliament."  As  stated  in  the 
report  of  the  case,  the  committee  of  privi- 
leges of  the  House  of  Commons,  which  had 
the  matter  of  the  arrest  of  Mr.  Wellesley  un- 
der consideration,  decided,  p.  644,  "that  Mr. 
Long  Wellesley's  claim  to  be  discharged 
from  imprisonment  by  reason  of  privilege 
of  Parliament  ought  not  to  be  a^itted." 
On  the  subject  of  the  extent  of  the  privilege, 
counsel,  *who  as  amicutotiruv  contended  that [44 
the  order  of  commitment  was  invalid,  made 
an  elaborate  reference  to  authorities  and 
pertinent  statutes.  Lord  Chancellor  Broui^- 
ham,  however,  decided  that  privilege  of  Par- 
liament was  no  protection  against  an  at- 
tachment for  what  was  in  its  nature  a  crimi- 
nal contempt.  Among  other  things  he  ob- 
served that  upon  principle  members  of  Par- 
liament could  not  be  placed  by  privilege  of 
Parliament  above  the  law,  and  held  (p. 
665)  "that  he  who  has  privilege  of  Par- 
liament, in  all  civil  matters,  matters  which, 
whatever  may  be  the  form,  are  in  substance 
of  a  civil  nature,  may  plead  it  with  sucoeaa, 
but  that  he  can  in  no  criminal  matter  be 
heard  to  urge  such  privilege." 

And  by  text  writers  of  authority  in  this 
country  it  has  been  recognised  from  the  be- 
ginning that  the  convention  which  framed 
the  Constitution,  in  adopting  the  words 
"treason,  felony,  and  breach  of  peace"  as 
applicable  to  the  privileges  of  a  parlia- 
mentary body,  used  those  words  in  the  Sense 
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which  the  identkal  words  had  been  settled 
to  mean  in  England. 

Stoiy,  in  hie  treatise  on  the  Constitution, 
speaking  of  the  subject,  says: 

"Sec  850.  The  next  part  ol  the  clause  re- 
^rda  the  privilege  of  the  members  from  ar- 
rest, ezeept  for  crimes,  during  their  attend- 
ance at  the  sessions  of  Congress,  and  their 
^oing  to  and  returning  from  them.     This 
privilege  is  conceded  by  law  to  the  humblest 
suitor  and  witness  in  a  court  of  justice; 
atnd  it  would  be  strange  indeed  if  it  were 
denied  to  the  highest  functionaries  of  the 
^tate  in  the  discharge  of  their  public  duties. 
It  belongs  to  Congress  in  common  with  all 
cither  legislative  bodies  which  exist,  or  have 
existed  in  America  since  its  first  settlement, 
'minder  every  variety  of  government,  and  it 
lias  immemorially  constituted  a  privilege  of 
lx>th  houses  of  the  British  Parliament.    It 
seems  absolutely  indispensable  for  the  just 
exercise  of  the  legislative  power  in  every 
nation  purporting  to  possess  a  free  consUtu- 
"tion  of  government,  and  it  cannot  be  sur- 
rendered   without    endangering    the    public 
liberties  as  well  as  the  private  independence 
of  the  members. 

....... 

K  1    *"Sec.  865.  The  exception  to  the  privilege 
is   that   it   shall    not   extend   to    'treason, 
felony,  or  breach  of  the  peace.'    These  words 
are  the  same  as  those  in  which  the  excep- 
tion to  the  privilege  of  Parliament  is  usual- 
ly expressed  at  the  common  law,  and  were 
doubtless  borrowed  from  that  source.    Now, 
M  all  crimes  are  offenses  against  the  peace, 
tlie  phrase  'breach  of  the  peace'  would  seem 
to  extend  to  all  indictable  ofTenses,  as  well 
those  which  are  in  fact  attended  with  force 
And  violence,  as  those  which  are  only  con- 
structive breaches  of  the  peace  of  the  gov- 
ernment, inasmuch  as  they  violate  its  good 
^^der.     And  so,  in  truth,  it  was  decided  in 
Parliament,  in  the  case  of  a  seditious  libel 
Ptiblished  by  a  member  (Mr.  Wilkes)  against 
^He     opinion    of    Lord    Camden    and    the 
^^t.her  judges  of  the  court  of  common  pleas, 
^^d,   as  it  will  probably  now  be  thought, 
^"ince  the  party  spirit  of  those  times  has 
^"Vibsided,  with  entire  good  sense  and  in  fur- 
therance  of   public   justice.      It   would   be 
^^:aonstrous  that  any  member  should  protect 
^x  imself   from   arrest  or   punishment   for  a 
^^bel,  often  a  crime  of  the  deepest  malignity 
^^nd  mischief,  while  he  would  be  liable  to 
^^rreat  for  the  pettiest  assault  or  the  most 
insignificant  breach  of  the  peace." 

Gushing,  in  his  treatise — first  published  in 
^856— on  the  elements  of  the  law  and  prac- 
"tice  of  legislative  assemblies  in  the  United 
SUtes,  declared    (9th  ed.   §  546)    that  the 
Commons  never  went  "the  length  of  claim- 
ing any  exemption   from   the  operation   of 
the  criminal  laws;"  and  the  author  closed  a 
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discussion  of  the  eases  to  which  the  privi- 
lege of  Parliament  was  applicable  (H  559- 
563)  by  expressing  an  opinion  "in  favor  of 
the  board  rule  which  withdraws  the  pro> 
tection  of  parliamentary  privilege  from  of> 
fenses  and  criminal  proceedings  of  every  de- 
scription." And,  oonsidering  the  privilege 
as  affected  by  the  Constitution  of  the  Uniti^ 
States  and  of  the  several  states,  he  said : 

"567.  In  the  greater  number  of  the  con- 
stitutions it  is  expressly  provided  that  mem- 
bers shall  be  privileged  from  arrest  during 
their  attendance  at  the  session  of  their  re- 
spective houses,  and  in  goinfr  to  and  return- 
ing  from    the    same,    in    all    cases    except 
'treason,  *felony,  and  breach  of  the  peace.'[446] 
This,  it  will  be  recollected,  is  the  form  in 
which  the  privilege  is  stated  by  Sir  Edward 
Colte,  and  in  which  it  is  usually  expresscil 
by   the   English   writers   on   parliamentary 
law;  and  it  was  undoubtedly  adopted  in  the 
constitutions    as    correctly    expressing    the 
parliamentary  rule  on  the  subject.    The  in- 
accuracy of  the  lanj^age  has  already  been 
pointed  out,  and  it  has  been  shown  tliat,  in 
England,  the  exception  embraces  all  crimi- 
nal matters  whatsoever,  and,  of  course,  in- 
cludes many  cases  which  do  not  fall  within 
the  denomination  either  of  treason,  felony, 
or  breach  of  the  peace.    The  question  there- 
fore arises  whether  the  exception  of  treason, 
felony,  or  breach  of  the  peace,  being  stated 
in  express  terms  in  these  constitutions,  is 
to  be  understood  strictly,  and  confined  to 
cases  coming  within  the  technical  definitions 
of  those  oiTenses,  or  whether  it  is  used  as  a 
compendious  expression  to  denote  all  crimi- 
nal cases  of  every  description.    In  favor  of 
the   latter   opinion,   it   may  be   said,   first, 
there  can  be  no  doubt  that  the  framers  of 
these  constitutions  intended  to  secure  the 
privilege  in  question  upon  as  reasonable  and 
intelligible  a   foundation   as   it   existed   by 
the  parliamentary  and  common  law  of  Eng- 
land; in  short,  that,  as  in  a  multitude  of 
other  cases,   they   intended  to  adopt,  with 
the  words,  the  full  meaning  which  had  been 
given  to  them  by  usage  and  authoritati\'e 
construction;    and,   scconi!,   that   the   word 
'felony,'  which  alone  gives  rise  to  any  doubt, 
'has    derived    so   many   meanings    from    so 
many   parts   of   the   common    law,   and    so 
many    statutes    in    England,    and    has    got 
to    be    used    in    such    a    vast    numl>er    of 
different    senses,    that    it    is    now    impos- 
sible   to    know    precisely    in    what    sense 
we  are  to  understand  it;'  and,  consequently, 
that  unless  it   is  allowed   to  have   such  a 
signification   as,   with   the   other   words   of 
the  exception,  will  cover  the  whole  extent 
of  criminal  matters,  it  must  be  rejected  al- 
together  for   uncertainty,  or,   at  least,   re- 
stricted to  a   very  few   cases.     These   rea- 
sons, alonci  though  others  might  be  added, 
19  ^^^ 
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are  sufficient  to  establish  the  point  that  the 
tenns  'treason,  felony,  and  breach  of  the 
peace/   as   used   in   our   constitutions,   em- 

[446]brace  *all  criminal  cases  and  proceeding-) 
whatsoever.  In  the  Federal  government, 
therefore,  and  in  the  states  above  referred 
to,  the  privilege  of  exemption  from  legal 
process  may  be  considered  the  same  as  it  is 
in  England." 

Since  from  the  foregoing  it  follows  that 
the  li'rm  "treason,  felony,  and  breach  of  the 
peace,"  an  used  in  the  constitutional  pro- 
vision relied  upon,  excepts  from  the  opera- 
tion of  the  privilege  all  criminal  offenses, 
tlie  conclusion  results  that  the  claim  of  priv- 
ilege of  exemption  from  arrest  and  sen- 
tence was  without  merit,  and  we  are  thun 
brought  to  consider  the  other  assignments 
of  error  relied  upon.  They  are,  all  but  one, 
based  on  exceptions  challenging  the  sufficien- 
cy of  the  indictment,  and  alleging  the  com- 
mission of  material  error  in  admitting  and 
rejecting  evidence,  in  refusing  reipiestcd  in- 
structions, and  in  the  instructions  given. 
The  only  assignment  not  based  upon  an  ex- 
ception taken  at  the  trial  asserts  that  it  is 
so  clearly  shown  by  the  record  that  there 
is  no  proof  tending  to  establish  the  commis- 
sion of  the  ofTensc  charged  that  it  should  be 
now  so  decided;  even  although  no  request  to 
instruct  the  jury  on  that  subject  was  made 
at  the  trial. 

1.  As  to  the  sufficiency  of  the  indictment. 
With  great  elaboration  it  is  insisted  in 
argument  that  the  indictment  charges  no 
crime,  since  there  can  be  no  siich  thing  as  a 
conspiracy  to  commit  the  offense  of  suborna- 
tion of  perjury.  While  the  statutes  of  the 
United  States  cause  every  person  who  pro- 
cures another  to  commit  perjurj'  to  be  guilty 
of  subornation  of  perjury,  it  is  said  there  is 
no  punishment  by  statute,  as  at  conmion  law, 
for  a  mere  attempt  by  an  individual  to  in- 
duce the  commission  of  perjury.  This  being 
so,  the  argument  is  that  a  charge  of  con- 
spiracy to  suborn,  etc.,  perjury,  is  in  the 
nature  of  things  but  a  charge  of  an  attempt 
to  suborn  perjurj'.  which  amounts  only  to 
the  charge  of  a  conspiracy  to  do  an  act 
which  is  not  a  criminal  offense.  But  the 
proposition  wholly  fails  to  give  effect  to  the 
provisions  of  the  conspiracy  statute  (l^  S. 
Rev.  Stat.  §  5440,  V.  S.  Comp.  Stat.  1901,  p. 
3070),  which  clearly  renders  it  criminal  for 
two  or  more  persons  to  conspire  to  commit 

[•l-J7]any  offense  against  the  United  'States,  pro- 
vided only  that  one  or  more  of  the  parties 
to  the  conspiracy'  do  an  act  towards  effect- 
ing tht»  object  of  the  conspiracy.  In  other 
words,  although  it  be  conceded,  merely  for 
the  sake  of  argument,  that  an  attempt  by 
one  ])erson  to  siiborn  anolhcr  to  commit  per- 
jury may  not  l>e  punishable  under  the  crini- 
I/t/t?  )awa  of  the  United  States,  it  docs  not 
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follow  that  a  conspiracy  bj  two  or  more 
persons  to  procure  the  commission  of  per- 
jury, which  embraces  an  unsuccessful  at- 
tempt, is  not  a  crime  punishable  as  above 
staled.  The  conspiracy  is  the  offense  which 
the  statute  defines,  without  reference  to 
whether  the  crime  which  the  conspirators 
have  conspired  to  commit  is  consummated. 
And  this  result  of  the  conspiracy  statute  al- 
so disposes  of  an  elaborate  argument  con- 
cerning the  alleged  impossibility  of  framing 
an  indictment  charging  a  conspiracy  to 
suborn  perjury,  since  it  rests  upon  the  as- 
simi])tion  that  as  the  conspirators  could  not, 
in  advance,  know  when  they  entered  into 
the  conspiracy  that  the  persons  would  wil- 
fully swear  falsely  to  what  they  and  the 
conspirators  knew  to  be  false,  there  could 
be  no  conspiracy  to  suborn. 

Hut,  even  on  the  supposition  that  a  valid 
indictment  may  be  framed  charging  a  con- 
spiracy to  commit  subornation  of  perjury, 
the  indictment  in  question,  it  is  urged,  is 
fatally  defective  by  reason  of  an  omission  to 
directly  particularize  various  elements 
claimed  to  be  essential  to  constitute  the 
offense  of  perjury,  and  other  elements  neces- 
sary to  be  averred  in  respect  of  the  alleged 
suborners. 

Tliis  is  based  upon  the  assumption  that  an 
indictment  alleging  a  conspiracy  to  sulM>m 
perjury  must  describe  not  only  the  con- 
spiracy relied  upon,  but  also  must,  with 
technical  precision,  state  all  the  eleracnl.s 
essential  to  the  commission  of  the  crimes 
of  subornation  of  perjury  and  perjury, 
which,  it  is  alleged,  is  not  done  in  the 
indictment  under  consideration.  But  in 
a  charge  of  conspiracy  the  conspiracy  is  the 
gist  of  the  crime,  and  certainty,  to  a  com- 
mon intent,  sufficient  to  identify  the  offense 
which  the  defendants  conspired  to  commit, 
is  all  that  is  requisite  in  stating  the  object 
of  the  conspiracy.  Looking  at  the  indict- 
ment, *it  in  terms  charges  an  unlawful  con-[44 
spiracy  and  combination  to  have  been  en- 
tered into  on  a  date  and  at  a  place  named 
within  the  district  where  the  indictment  was 
found,  and  the  object  of  the  conspin^y  is 
stated  to  be  the  suborning  of  a  large  num- 
ber of  i)crsons  to  go  l>efore  a  named  person, 
stated  to  be  a  United  States  commissioner 
of  the  district  of  Oregon,  and,  in  proceed- 
ings for  the  entry  and  purchase  of  land  in 
such  district  under  the  timl>er  and  stone 
acts,  make  oath  before  the  official  that  the 
lands  "were  not  being  purchased  by  them 

1  speculation,  but  were  being  purchased  in 
^ood  faith  to  be  appropriated  to  the  own  ex- 
elusive  use  and  benefit  of  those  persons,  re- 
spectively, and  that  they  had  not  directly 
or  indirectly  made  any  agreemrnt,  or  con- 
tract in  any  way  or  manner,  with  any  other 
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penan  or  pmons  whoraaoeTer,  by  which  the 
titles  which  they  might  acquire  from  the  laid 
ITnited  States  in  and  to  such  lands  should 
enure   in   whole  or  in   part  to  the  benefit 
of  any  person  except  tliemselves,  when,  in 
truth  and  in  fact,  as  each  of  the  said  persons 
"Would  then  well  l^now,  and  as  they,  the  said 
•Tohn  Newton  Williamson,  Van  Qesner,  and 
2WlArion  R.  Bijirgs,  would  then  well  know,  such 
f>«rsoiiB  would  be  applying  to  purchase  such 
Jfiinds  on  speculation,  and  not  in  good  faith 
appropriate  such  lands  to  their  own  ex- 
lusive    use   and    benefit    respectively,    and 
ould  have  made  agreements  and  contracts 
ith  them,  the  said  John  Newton  William- 
^«n.  Van  Gesncr  and  Marion  R.  Biggs,  by 
^^^^iiich  the  titles  which  they  might  acquire 
^  mm  the  said  I'nited  States  in  such  lands 
ould  enure  to  the  honpfit  of  the  said  John 
■Newton  Williamson  and  Van  Gesncr,  as  co- 
in the  firm  of  Williamson  &  Ges- 
ler,    then  and  before  then  engaged  in  the 
usiness  of  sheep  raising  in  said  county;  the 
latters  so  to  be  stated,  subscribed,  and  sworn 
ty  the  said  persons  being  material  matters 
inder  the  circumstances,  and  matters 'which 
^  he  said  persons  so  to  be  suborned,  instigat- 
ed, and  procured,  and  the  said  John  Newton 
^^VilHamson,   Van    Gesner,    and    Marion    R. 
Xliggs  would  not  believe  to  be  true;  and  the 
^uid  Marion  R.  Biggs,  United  States  com- 
Tvitsioner  as  aforesaid,  when  administering 
^uch  oaths  to  those  persons,  being  an  officer 
'  ^  3  sad  person  authorized  by  law  *of  the  said 
^  litcd  States  to  administer  the  same  oaths, 
pnd  the  said  oaths  being  oaths  administered 
'1    cases  where  a  law  of  the  said   United 
^^tes  would  then  authorize  an  oath  to  be 
^^Juainistered." 

'X'hese  allegations  plainly  import,  and  they 

**^o    susceptible   of    no   other    construction, 

^^^n  that  the  unlawful  agreement  contem- 

^'<a.ted  a  future  solicitation  of  individuals 

^^    enter  lands,  who  in  so  doing  would  neces- 

^*^i*ily  knowingly  state  and  subscribe  under 

^^^^th  material  false  statements  as  to  their 

^'^rpoee  in  respect  to  entering  the  land,  etc., 

^Jf>id  known  to  be  such  by  the  conspirators. 

^*^ere  is  no  reason  to  infer  that  the  details 

^^"^    the  unlawful  conspiracy  and  agreement 

^  *^e  not  fully  stated  in  the  indictment,  and  it 

^^my  therefore  be  assumed  that  the  persons 

^lio  were  to  be  suborned,  and  the  time  and 

^lace  of  such  subornation,  had  not  been  dv- 

^^rmined  at  the  time  of  the  conspiracy,  ex- 

^t^pt  as  might  be  inferred  from  a  purpose 

^^    procure  the  persons  to  be  suborned   to 

^nme  before  the  United  States  commissioner 

^or  the  district  of  Oregon  named  in  the  in- 

^ictnfrent.     It  was  not  essontial  to  the  com- 

ttiission  of  the  crime  that  in  the  minds  of 

the   conspirators  the  precise   persons  to  be 

suborned,   or   the   time   and   place   of   such 

tuborning,  should  hsTe  been  agreed  upon; 
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and  as  the  criminality  of  the  eonspiraey 
charged  consisted  in  the  unlawful  agreement 
to  compass  a  criminal  purpose,  the  indict- 
ment, we  think,  sufficiently  set  forth  such 
purpose.  The  assignments  of  error  which 
assailed  the  sufficiency  of  the  indictment 
are  therefore  without  merit. 

2.  Numerous  exceptions  were  taken  (a) 
to  the  admission  of  evidence  as  to  the  un- 
derstanding of  the  applicants  concerning 
their  arrangement  with  Gesner,  one  of  the 
accused,  and  the  purpose  of  the  applicants 
in  applying  for  the  land;  (b)  to  the  ad* 
mission  of  the  final  proofs,  which  embraced 
a  sworn  statement,  made  pursuant  to  the 
requirements  of  a  regulation  adopted  by  the 
Commissioner  of  the  General  J^nd  Office,  de- 
claring the  bona  fides  of  the  applicant  and 
that  at  that  period  he  had  made  no  contract 
or  agreement  to  dispose  of  the  land;  *and  (c)  [450] 
to  evidence  respecting  the  character  of  the- 
land  and  concerning  an  attempt  to  acquire 
and  the  acquisition  by  like  wrongful  methods 
of  state  school  lands  located  near  the  gov- 
ernment timber  lands  in  question. 

As  we  shall  hereafter  have  occasion  to 
consider  the  instructions  of  the  court  con- 
cerning the  scope  of  the  indictment  as  to 
the  final  proofs  and  the  law  applicable 
to  that  subject,  we  put  out  of  view 
for  the  moment  the  objections  just  men- 
tioned, under  subdivision  b,  relating  to  the 
final  proofs  and  the  intention  of  the  appli- 
cants in  respect  to  the  land  at  the  time  such 
final  proof  was  made,  and  therefore  pres- 
ently consider  the  objections  in  so  far  only 
as  they  concern  the  other  subjects. 

The  issue  being  the  existence  of  a  con- 
spiracy to  suborn  various  persons  to  com- 
mit perjury  in  relation  to  declarations  to  be 
made,  under  the  timber  and  stone  act,  as  to 
the  purpose  for  which  they  desired  to  ac- 
quire land,  etc.,  and  as  it  is  conceded  that 
no  formal  contracts  were  executed  between 
the  alleged  conspirators  and  the  proposed 
entr}*men,  and  the  alleged  understandings 
were  of  an  ambiguous  nature,  and  proof  of 
the  conspiracy  depended  upon  a  variety  of 
circumstances  going  to  show  motive  or  in- 
tent, we  think  it  was  proper  to  permit  the 
interrogation  of  the  entrymen  concerning 
their  understanding  of  the  arrangement  with 
Gesner  and  their  intention  at  the  time  when 
they  made  their  preliminary  declarations, 
as  the  testimony  was  relevant  to  the  ques- 
tion of  the  nature  and  character  of  the  deal- 
ings of  the  entr^'men  with  the  alleged  con- 
spirators, and  bore  on  the  question  of  the 
purpose  or  motive  which  influenced  the 
making  of  the  sworn  statement  required  by 
law  as  a  condition  precedent  to  the  pur- 
chase of  the  land.  As  it  was  insisted  that 
the  motive  which  impelled  the  formation  of 
the  conspiracy  was  the  desire  to  acquire  a 
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Urge  tract  of  land  for  sheep-gracing  pur- 
poses, which  acquisition  had  become  neces- 
sary by  reason  of  the  fact  that  a  rival  had 
obtained  a  leasehold  interest  in  a  consider- 
able  portion  of  the  land  which  Qesner  and 
Williamson  had  theretofore  used  in  their 
[45  l]sheep* raising  ^business,  we  think  the  testi- 
mony as  to  the  character  of  the  timber  lands 
in  respect  to  suitability  for  grazing  pur- 
poses, etc  [was  competent],  and  an  attonpt 
to  acquire  and  the  acquisition  of  state  school 
lands  was,  we  think,  also  competent  as  tend- 
ing to  establish  on  the  part  of  the  conspira- 
tors guilty  intent,  purpose,  design,  or  knowl- 
edge. 

The  contention  that  the  proof  on  the  sub- 
jects just  stated  should  not  have  been  ad- 
mitted, because  it  tended  to  show  the  com- 
mission of  crimes  other  than  those  charged 
in  the  indictment,  and  consequently  must 
have  operated  to  prejudice  the  accused,  is, 
we  think,  without  merit,  particularly  as  the 
trial  judge,  in  his  charge  to  the  jury,  care- 
fully limited  the  application  of  the  testimo- 
ny so  as  to  prevent  any  improper  use  there- 
of. 

The  conclusion  above  expressed  as  to  the 
admissibility  of  the  evidence  objected  to  is 
elucidated  by  Holmes  v.  Goldsmith,  147  U. 
S.  164,  37  L.  ed.  123,  13  Sup.  Ct.  Rep.  292, 
where  it  was  said: 

"As  has  been  frequently  said,  great  lati- 
tude is  allowed  in  the  reception  of  circum- 
stantial evidence,  the  aid  of  which  is  con- 
stantly required,  and  therefore,  where  direct 
evidence  of  the  fact  is  wanting,  the  more 
the  jury  can  see  of  the  surrounding  facts 
and  circumstances  the  more  correct  their 
judgment  is  likely  to  be.  'The  competency 
of  a  collateral  fact  to  be  used  as  the  basis 
of  legitimate  argument  is  not  to  be  deter- 
mined by  the  conclusiveness  of  the  infer- 
ences it  may  afford  in  reference  to  the  liti- 
gated fact.  It  is  enough  if  these  may  tend, 
even  in  a  slight  degree,  to  elucidate  the 
inquiry,  or  to  assist,  though  remotely, 
to  a  determination  probably  founded  in 
truth.'  .  .  . 
s  "The  modern   tendency,  both  of  legisla- 

tion and  of  the  decision  of  courts,  is  to  give 
as  wide  a  scope  as  possible  to  the  investi- 
gation of  facts.  Courts  of  error  are  speci- 
ally unwilling  to  reverse  cases  because  un- 
important and  possibly  irrelevant  testimony 
may  have  crept  in,  unless  there  is  reason  to 
think  that  practical  injustice  has  been  there- 
by caused." 

3.  The  remaining  assignments  relate  to 
[45S]the  refusal  to  give  ♦requested  instructions, 
and  to  portions  of  the  charge  of  the  court. 
Many  of  the  requested  instructions,  how- 
ever, are  so  clearly  without  merit,  because 
in  effect  covered  bj  the  charge  aa  given. 


that  we  do  not  deem  it  necessary  to  par- 
ticularly notice  them.  The  only  subjeeta 
which  we  think  arc  sufficiently  important 
to  require  express  notice  are— 

(a)  That,  even  although  no  request  waa 
made  to  instruct  the  jury  on  the  whole  eri- 
dence  to  render  a  verdict  of  not  guilty, 
nevertheless  it  should  now  be  held  that  tlie 
record  establishes  such  an  entire  absence  of 
proof  tending  to  show  guilt  that  it  should 
be  so  declared. 

(b)  That  prejudicial  error  was  committed 
by  the  trial  court  in  refusing  requested  in- 
structions to  the  effect  that  the  jury  should 
acquit  if  they  found  that  the  defendants 
acted  in  good  faith,  under  the  advice  of 
counsel  and  in  the  belief  of  the  lawfulneaa 
of  their  conduct. 

(c)  Exceptions  in  respect  to  the  instme- 
tion  given  by  the  court  that  the  indictment 
covered  perjury  in  the  matter  of  the  final 
proofs,  and  in  instructing  the  jury  that  they 
might  convict  if  satisfied  by  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants intended  that  the  persons  who  might  be 
procured  or  induced  to  make  entries  of  landa 
should  wilfully  and  deliberately  commit 
perjury  in  particulars  stated  at  the  time  of 
making  their  depositions  or  sworn  state- 
ments when  they  made  their  final  proofs  be- 
fore the  United  States  commissioner,  and  in 
effect  charging  that  a  sworn  statement  made 
at  the  time  of  final  proof  ooncerning  the 
purpose  for  which  the  land  was  sought  to  be 
purchased,  etc.,  would  constitute  perjury  if 
the  oath  so  taken,  although  not  expressly 
embraced  in  the  statute,  was  required  by  a 
regulation  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  because  such  regulation 
had  the  force  and  effect  of  law.  We  shall 
consider  the  propositions  aeriatim, 

(a)  Whilst  it  has  been  settled  that  in  a 
criminal  case  where  it  plainly  appeared  that 
there  was  no  evidence  whatever  justifying 
conviction,  this  court  would  so  hold,  despite 
the  *  failure  to  request  an  instruction  of  ac-£4 
quittal  (Wiborg  v.  United  SUtes,  163  U.  8. 
638,  41  L.  ed.  291,  16  Sup.  Ct.  Rep.  1127, 
1197;  Clyatt  v.  United  SUtes,  197  U.  8. 
207,  49  L.  ed.  726,  25  Sup.  Ct  Rep.  429). 
this  case  affords  no  occasion  for  applyin^^ 
the  rule,  because  it  is  not  certified  that  the 
bill  of  exceptions  contains  the  entire  evi- 
dence, and  we  are  not  otherwise  satisfied 
that  it  does,  and,  further,  because  it  is  re- 
cited in  the  bill  of  exceptions  that  "the 
plaintiff  offered  evidence  during  said  trial 
sufficient  to  go  to  the  jury,  tending  to  prove 
each  and  every  material  allegation  of  the  in- 
dictment." 

(b)  Without  attempting  to  review  in  de- 
tail the  requested  charsfes  concerning  motive 
and  intent  and  the  effect  of  advice  of  coun- 
sel, we  think  the  trial  judge  in  instructing 
the  jury  on  the  subject  went  as  far  in  favor 
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of  the  aeeofled  as  it  was  possible  for  him 
to  go  consistently  with  right,  and  therefore 
there  is  no  ground  for  complaint  as  to  the 
failure  to  give  the  requested  charges.  The 
eourt,  after  having  fully  and  carefully  in- 
structed the  jury  as  to  the  operative  effect 
of  good  faith  in  relieving  the  defendants 
from  the  charge  made  against  them,  in  ex- 
press terms  noticed  the  question  of  the  ad- 
vice of  counsel,  and  said : 

"Having  now  placed  before  you  the  timber 
and  stone  law,  and  what  it  denounces,  and 
what  it  permits,  if  a  man  honestly  and  in 
good  faitii  seeks  advice  of  a  lawyer  as  to 
what  he  may  lawfully  do  in  the  matter  of 
loaning  money  to  applicants  under  it,  and 
fnlly  and  honestly  lays  all  the  facts  before 
his  counsel,  and  in  good  faith  and  honestly 


follows  such  advice,  relying  upon  it  and  be- 
lieving it  to  be  correct,  and  only  intends 
that  his  acts  shall  be  lawful,  he  could 
not  be  convicted  of  crime  which  involves 
wilful  and  unlawful  intent;  even  if  such 
advice  were  an  inaccurate  construction  of 
the  law.  But,  on  the  other  hand,  no  man 
can  wilfully  and  knowingly  violate  the  law, 
and  excuse  himself  from  the-  consequences 
thereof  by  pleading  that  he  followed  the 
advice  of -counsel." 

(c)  As  the  contentions  under  this  head 
concern  the  instructions  of  the  court  in  re- 
lation to  the  final  proof  and  the  effect  of  the 
regulations  of  the  Commissioner  of  the  Gen- 
eral Land  ^Office  relative  to  the  subject,  the[454] 
exceptions  taken  to  the  charge  in  relation 
to  the  matter  are  in  the  margin. t 


fXlie  defendants,  each  of  them,  also  ex- 
cepted to  the  giving  of  said  instruction 
hereinbefore  set  forth,  reading  as  follows: 
"Now,  when  the  sworn  statement  is  filed,  the 
roister  posts  a  notice  of  the  application, 
embracing  a  description  of  the  luid,  in  his 
dfice  for  a  period  of  sixty  days,  and  furnish- 
es the  applicant  a  copy  of  the  same  for  pub- 
lication in  a  newspaper  published  nearest 
the  location  of  the  premises,  for  a  like  peri- 
od of  time.  And  it  is  provided  by  law,  and 
fay  regulation  duly  made  by  proper  authority 
Slid  having  the  force  and  effect  of  law,  that, 
after  the  expiration  of  said  sixty  days,  the 
person  or  claimant  desiring  to  purchase 
shall  furnish  to  the  register  of  the  land 
office  satisfactory  evidence,  among  other 
things,  that  notice  of  the  application  pre- 
pared by  the  register  was  duly  published  in  a 
news^per  as  required  by  the  law ;  that  the 
land  IS  of  the  character  contemplated  in  the 
act;  that  the  applicant  has  not  sold  or  trans- 
ferred his  claim  to  the  land  since  making 
his  sworn  statement,  and  has  not,  directly  or 
indirectly,  made  any  agreement  or  contract, 
in  any  way  or  manner,  with  any  person 
whomsoever,  by  which  the  title  he  may  ac- 
quire from  the  government  may  enure,  in 
whole  or  in  part,  to  the  benefit  of  any  per- 
son except  himself,  and  that  he  makes  his 
entry  in  good  faith,  for  the  appropriation 
oif  the  land  exclusively  for  his  own  use,  and 
not  for  the  use  and  benefit  of  any  other  per- 
son,"— as  not  the  law  and  misleading,  and 
directing  the  attention  of  the  jury  to  a 
matter  not  charged  in  the  indictment. 

Defendants,  each  of  them,  also  then  and 
there  expected  to  the  giving  of  said  instruc- 
tion as  hereinbefore  set  forth,  reading  as 
follows:  "But,  as  heretofore  said,  if  he  is 
■ot  in  good  faith,  and  has  directly  or  in- 
directly made  any  agreement  or  contract 
in  any  way  or  manner  with  any  persons  by 
which  the  title  he  may  acquire  from  the 
United  States  shall  enure,  in  whole  or  in 
part,  to  the  benefit  of  any  persons  except 
himself,  then  he  commits  perjury  in  making 
his  sworn  statement,  and  in  making  a  depo- 
sition that  he  has  not  done  those  things; 
and  any  person  who  knowingly  and  wilfully 
proenra  and  instigates  the  person  to  make 
6S  li.  ed. 


such  sworn  statement  or  deposition  is  guilty 
of  subornation  of  perjury," — and  especially 
to  the  words  in  said  paragraph,  **and  in 
making  a  deposition  that  he  has  not  done 
those  things, — upon  the  ground  that  the 
same  is  not  the  law,  and  misleading,  and 
directs  the  attention  of  the  jury  to  a  matter 
not  charged  in  the  indictment. 

Defendants  also  except  to  the  giving  of 
the  instruction  hereinbefore  set  forth,  which 
reads  as  follows:  "The  essential  questions, 
then,  for  your  determination,  are,  Docs  the 
evidence  show,  beyond  a  reasonable  doubt, 
that  Williamson,  Gesner,  and  Biggs,  or  two 
of  them,  knowingly  and  intentionally  entered 
into  an  agreement  or  combination  to  induce 
or  procure  persons  to  apply  to  purchase  and 
enter  the  lands  as  alleged,  or  some  part  of 
the  lands  charged  in  the  indictment,  as  lands 
subject  to  entry  under  the  timber  and  stone 
act,  after  having  first  come  to  an  agree- 
ment or  understanding  with  such  persons 
that  they  would  convey  the  title  which  they 
might  acquire  to  Williamson  and  Gesner,  or 
either  of  them?  and,  next.  Does  the  evidence 
satisfy  you  beyond  a  reasonable  doubt  that 
these  defendants,  so  combining  and  agreeing, 
intended  that  the  persons,  or  some  of  the 
persons,  whom  they  might  procure  or  induce 
to  make  such  entries,  should  wilfully  and 
deliberately,  in  making  their  sworn  state- 
ments or  applications  to  purchase  such  lands 
at  the  time  of  making  the  first  paper  called 
a  sworn  statement,  or  at  the  time  of  mak- 
ing tlieir  depositions  or  sworn  statements 
when  they  made  their  final  proofs  before  the 
United  States  commissioner  applying  to  pur- 
chase such  lands,  commit  perjury  by  swear- 
ing falsely  that  their  applications  were  not 
made  on  speculation,  but  in  good  faith,  to 
appropriate  the  lands  to  the  exclusive  use 
and  benefit  of  the  applicant  or  applicants, 
and  that  the  applicant  or  applicants  had  not, 
directly  or  indirectly  vade  any  agreement 
or  contract  in  any  way  or  manner  by 
which  the  title  to  be  acquired  from  the 
United  States  should  enure,  in  whole  or  in 
part,  to  the  benefit  of  any  persons  other 
than  himself  or  herself  f — and  especially  to 
the  words  therein,  "or  some  of  the  persons," 
and  also  to  the  words,  "or  at  the  time  of 
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Further,  as  in  ordtr  to  dispose  of  these 

f455]obje€tions  it  becomes  ^necessary  to  consider 
not  only  the  scope  of  the  indictment,  but, 
moreover,  to  construe  the  timber  and  stone 
act,  and,  it  may  be,  to  determine  the  valid- 
ity of  the  regulation  of  the  General  Land 
Office  heretofore  referred  to,  the  material 
portions  of  the  act  are  in  the  margin,t  as 
well  as  the  regulation  in  question. 

[456]  *Con tenting  ourselves  with  referring  to  the 
quotation  already  made  from  the  indict- 
ment, we  are  of  opinion  that  the  particular 
false  swearing  to  which  the  indictment  re* 

[457]lated  was  alone  the  *  verified  written  state- 
ment provided  for  in  f  2  of  the  act,  to  be 
made  on  applying  to  purchase  the  land,  and 
therefore  the  indictment  did  not  embrace  a 

[458]charge  concerning  a  statement  *or  deposition 
under  oath  required  to  be  made  by  any  regu- 
lation of  the  Commissioner  of  the  General 
Land  Office,  after  the   publication  of   the 


notice,  and  when  the  period  had  arrived  for 
final  action  by  the  land  office  on  the  applica- 
tion to  purchase.  It  seems  to  us  clear  that 
the  indictment  was  thus  restricted,  since 
all  vhe  language  in  it  speaks  as  of  the  time 
of  the  first  statement,  no  reference  is  made 
to  any  regulation  of  the  Ck>mmissioner  sup- 
plementing the  statute  in  any  particular, 
and  each  of  the  nineteen  overt  acts  charged 
to  hr.ve  been  conunitted  exclusively  relates 
to  the  statement  required  by  f  2,  and  to 
none  other.  We  are  of  opinion  that  the 
elaborate  argument  made  by  the  government 
concerning  the  use  in  the  indictment  of  tht 
words  "declarations  and  depositions"  can 
serve  only  to  suggest  ambiguity  in  the  in- 
dictment, and  possible  doubt  as  to  the  mean- 
ing of  the  pleader.  But,  as  of  course,  in  a 
criminal  case,  doubt  must  be  resolved  in 
favor  of  the  accused,  we  hold  that  the  in- 
dictment does  not  charge  a  conspiracy  to 


making  their  depositions  or  sworn  state- 
ments when  they  made  their  final  proofs  be- 
fore the  United  States  commissioner,"  as 
misleading,  and  not  the  law,  and  applying 
to.  a  matter  not  charged  in  the  indictment, 
and  variant  from  said  indictment. 

fTimber  and  Stone  Act. 

(Approved  June  3,  1878,  20  Stat,  at  L.  89, 
U.  S.  Comp.  Stat.  1901,  p.  1545.) 

Chap.  151.— An  Act  for  the  Sale  of  Timber 
Lands  in  the  States  of  California,  Oregon, 
Nevada,  and  in  Washington  Territory. 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  sur- 
veyed public  lands  of  the  United  States 
within  the  states  of  California,  Oregon,  and 
Nevada,  and  in  Washington  Territory,  not 
included  within  military,  Indian,  or  other 
reservations  of  the  United  States,  valuable 
chiefly  for  timber,  but  unfit  for  cultivation, 
and  which  have  not  been  offered  at  public 
sale  according  to  law,  may  be  sold  to  citi« 
sens  of  the  United  States,  or  persons  who 
have  declared  their  intentions  to  become 
such,  in  quantities  not  exceeding  one  hun- 
dred and  sixty  acres  to  any  one  person  or 
association  of  persons,  at  the  minimum  price 
of  two  dollars  and  fifty  cents  per  acre;  and 
lands  valuable  chiefly  for  stone  may  be  soTd 
on  the  same  terms  as  timber  lands:  Pro- 
vided, That  notliing  herein  contained  shall 
defeat  or  impair  any  bona  fide  claim  under 
any  law  of  the  United  States,  or  authorize 
the  sale  of  any  mining  claim,  or  the  im- 
provements of  any  bona  fide  settler,  or 
lands  containing  goI<1,  silver,  cinnabar,  cop- 
per, or  coal,  or  lands  selected  by  the  said 
states  under  any  law  of  the  United  States 
donating  lands  for  internal  improvements, 
education,  or  other  purposes:  And  pro- 
vided further.  That  none  of  the  rights  con- 
ferred  by   the  act  approved   July   twenty- 


sixth,  eighteen  hundred  and  sixty-six,  en- 
titled "An  Act  Granting  the  Ilight  of  Way 
to  Ditch  and  Canal  Owners  over  the  Public 
Lands,  and  for  Other  Purposes"  [14  Stat. 
at  L.  251,  chap.  262],  shall  be  abrogated  by 
this  act;  and  all  patents  granted  shall  m 
subject  to  any  vested  and  accrued  water 
rights,  or  rights  to  ditches  and  reservoirs 
UMd  in  connection  with  such  water  rights, 
aa  may  have  been  acquired  under  and  by 
the  provisions  of  said  act;  and  such  rights 
shall  be  expressly  reserved  in  any  patent  is- 
sued under  this  act. 

Sec.  2.  That  any  person  desiring  to  avail 
himself  of  the  provisions  of  this  act  shall 
file  with  the  register  of  the  proper  district 
a  written  statement  in  duplicate,  one  of 
which  is  to  be  transmitted  to  the  General 
Land  Office,  designating  by  legal  subdivi- 
sions the  particular  tract  of  land  he  desires 
to  purchase,  setting  forth  that  the  same  is 
unfit  for  cultivation  and  valuable  chiefly 
for  its  timber  or  stone;  that  it  is  unin- 
habited; contains  no  mining  or  other  im- 
provements, except  for  ditch  or  canal  pur- 
poses, where  any  such  do  exist,  save  such 
as  were  made  by  or  belonged  to  the  appli- 
cant, nor,  as  deponent  verily  believes,  any 
deposit  of  gold,  silver,  cinnabar,  copper,  or 
coal;  that  deponent  has  made  no  other  ap- 
plication under  this  act;  that  he  docs  not 
apply  to  purchase  the  same  on  speculation, 
but  in  good  faith,  to  appropriate  it  to  hit 
own  exclusive  use  and  benefit;  and  that  he 
ha»  not,  directly  or  indirectly,  made  any 
agreement  or  contract  in  any  way  or  man- 
ner with  any  person  or  persons  whatsoever, 
by  which  the  title  which  he  might  acquire 
from  the  government  of  the  United  States 
should  enure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself,  which 
statement  must  be  verified  by  the  oath  of 
the  applicant  before  the  register  or  the  re- 
ceiver of  the  land  office  within  the  district 
where  the  land  is  situated;  and  if  any  per- 
son taking  such  oath  shall  swear  falsely  in 
the  premises,  he  sliall  be  subject  to  all  the 
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sobom  perjury  in  respect  of  the  making  of 
the  llfiAl  proofs,  and  therefore  that  thero 
was  prejudicial  error  committed  in  the  in- 
structions to  the  jury  on  that  subject  which 
were  excepted  to. 

As,  howerer,  the  question  which  we  have 
hitherto  passed  over,  concerning  the  ad- 
missibility of  the  final  proof  to  show  motive 
in  making  the  original  application,  may 
arise  at  a  future  trial,  even  although  it  be 
that  the  indictment  charges  only  a  con- 
spiracy to  suborn  perjury  as  to  tlie  original 
application,  we  proceed  to  consider  that  sub- 
ject. To  do  so  it  becomes  necosaaiy  to  de- 
termine wliether  the  statute  rcquirca  an  ap- 
plicant, after  he  has  made  his  preliminary 
sworn  statement  concerning  the  bona  fides 
of  his  application  and  the  absence  of  any 
contmrt  or  asn^'cmcnt  in  respect  to  tlie 
title,  to  additicmally  swear  to  such  facts 
after  notice  of  his  application  has  been  pub- 


lished and  the  time  has  arived  for  final  ac- 
tion on  the  application.  And  this,  of  course, 
involves  deciding  whether  the  reguhilinn  of 
the  Commissioner  exacting  such  additional 
statement  at  the  time  of  final  hearing  is 
valid.  The  inquiry  concerns  only  the  •2d[450J 
and  3d  sections  of  the  act.  Turning  to 
the  2d  section,  it  will  be  seen  that  it  re- 
quires the  applicant  to  make  a  sworn  state- 
ment, giving  many  particulars  concerning 
the  land, — its  unfitness  for  cultivation;  its 
being  uninhabited;  the  absence  of  mineral, 
etc.,  etc., — followed  by  the  requirement  that 
the  applicant  shall  declare  that  he  makes 
the  application,  not  for  the  purpose  of  specu- 
lation, but  in  good  faith,  and  that  he  in- 
tends to  appr<)))riatc  the  land  to  his  own 
exclusive  use  and  benefit,  and  that  no  agree- 
ment lias  been  made,  directly  or  indirectly, 
with  any  person  or  persons  whatsoever  by 
which  the  title  to  be  acquired  from  Ihe  gov- 


pains  and  penalties  of  perjury,  and  shall 
forfeit  the  money  which  be  may  have  paid 
for  said  lands,  and  all  right  and  title  tc 
the  same,  and  any  grant  or  conveyance 
which  he  may  have  made,  except  in  the 
hands  of  bona  fide  purchasers,  shall  be  null 
and  void. 

Sec.  3.  Tliat  upon  the  filing  of  said  state- 
ment, as  provided  in  the  second  section  of 
this  act,  the  register  of  the  land  othce  shall 
post  a  notice  of  such  application  embracing 
a  description  of  the  land  by  1(*;^mI  kuI)- 
<livisions,  in  his  ofliee.  for  a  pi^riixl  of  sixty 
<^'ay»,  and  shall  furnish  the  applicant  a  copy 
of  the  same  for  publication,  at  tlie  exponsc 
of  such  applicant,  in  a  newspaper  published 
'Nearest  the  location  of  the  premises,  for  a 
^ake  period  uf  time;  and  after  the  ex])ira- 
t^tun  of  said  sixty  days,  if  no  adverse  claim 
^liall  have  been  filed,  the  person  desiring  to 
K^urcliasc  shall  furnish  to  the  register  of 
K^lie  land  office  satisfactory  evidence,  first, 
liat  said  notice  of  the  application  prepared 
»y  the  register  as  aforesaid  was  duly  pub- 
islied  in  a  newspaper  as  herein  required; 
icondly,  that  the  land  is  of  the  character 
^c^on  tern  plated  in  this  act,  unoccupied,  and 
"^w^itliout  improvements,  other  than  those  ex- 
tpted,  either  mining  or  agricultural,  and 
:hat  it  apparently  contains  no  valuable  du- 
of  gold,  silver,  cinnabar,  copper,  or 
;aal :  and  upon  payment  to  the  proper  olhcer 
myf  the  purchase  money  of  said  land,  to- 
gether with  the  fees  of  the  register  and  the 
receiver,  as  provided  for  in  case  of  mining 
claims  in  the  twelfth  section  of  the  act  ap- 
proved May  tenth,  eighteen  hundred  ami 
seventy- two  [17  Stat,  at  L.  05,  chap.  152], 
the  applicant  may  be  permitted  to  enter 
said  tract,  and,  on  the  transmission  to  the 
General  Land  Office  of  the  papers  and  testi- 
mony in  the  case,  a  patent  shall  issue  there- 
on: Provided,  That  any  person  having  a 
valid  claim  to  any  portion  of  the  land  may 
object,  in  writing,  to  the  issuance  of  a  pat- 
ent to  lands  so  held  by  him,  stating  the 
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nature  of  his  claim  thereto;  and  evidence 
shall  be  taken,  and  the  merits  of  said  ob- 
jection shall  1)0  determined  by  the  olficers 
of  the  land  odice.  subject  to  appeal,  as  in 
other  land  cases.  KfTect  shall  be  given  to 
the  foregoing  provisions  of  this  act  by  regu- 
lations to  be  i)rescril>cd  by  the  Commissioner 
of  the  General  Land  Ollice. 

•  ••••• 

Circular  from  the  General  Land  Ofliee  Show- 
ing the  Manner  of  Proceeding  to  Obtain 
Title  to  Public  Lands  under  the  Home- 
stead, Desert  I^nd,  and  Other  Laws,  Is- 
sued July  11,  1899,  p.  46: 
11.  The  evidence  to  be  furnished  to  the 
satisfaction  of  the  register  and  receiver  at 
time  of  entry,  as  required  by  the  third 
section  of  the  act,  must  be  taken  before  the 
register  and  receiver,  and  will  consist  of  the 
testimony  of  claimant,  corroborated  by  the 
teatimonv  of  two  disinterested  witnesses. 
The  testimony  will  be  reduced  to  writing 
by  the  register  and  receiver  upon  the  blanks 
provided  for  the  purpose,  after  verbally  pro- 
pounding the  questions  set  forth  in  the 
printed  forms.  The  accuracy  of  afliant's  in- 
formation and  the  bona  fides  of  the  entry 
must  be  tested  by  close  and  suflicieiit  oral 
examination.  The  register  and  receiver  will 
especially  direct  such  examination  to  ascer- 
tain whether  the  entry  is  made  in  good 
faith,  for  the  appropriation  of  the  land  to 
the  entrvnmn's  own  use,  and  not  for  sale 
or  speculation,  and  wliether  he  has  con- 
veyed the  land  or  his  right  thereto,  or  agreed 
to  make  anv  such  convevance,  or  whether 
he  has  directly  or  indirectly  entered  into 
any  contract  or  agreement  in  any  manner 
with  any  person  or  persons  whomsoever  by 
which  the  title  that  may  be  acquired  by  the 
entry  shall  enure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  or  persons  except 
himself.  They  will  certify  to  the  fact  of 
such  oral   examination,   its  sufficiency,  and 

his  satisfaction  therewith. 
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emment  shall  enure,  in  whole  or  in  part, 
to  any  person  except  the  applicant.  And 
the  section  concludes  hy  causing  any  false 
statement  made  in  the  sworn  application  to 
constitute  the  crime  of  perjury.  Examin- 
ing the  3d  section,  it  will  be  seen  that  it 
provides  that  upon  the  filing  of  said  state- 
ment, as  provided  in  the  2d  section,  it  shall 
{be  the  duty  of  the  local  land  officer  to  post 
a  notice  of  the  application  in  his  office  for 
sixty  days,  to  furnish  the  applicant  with  a 
copy  of  such  notice  for  publication,  at  the 
expense  of  the  applicant,  in  the  nearest 
newspaper  for  sixty  days,  and  when  such 
jperiod  has  expired,  on  proof  of  the  publica- 
tion and  of  certain  facts  which  the  statute 
expressly  enumerates,  the  applicant  shall, 
upon  payment  of  the  requisite  charge,  in 
the  absence  of  a  contest,  be  entitled  to  a 
patent  for  the  land.  Examining  the  items 
which  the  statute  requires  the  applicant  to 
make  proof  of  after  showing  publication,  it 
is  apparent  that  while  some  of  the  things  re- 
ferred to  in  the  prior  section,  and  which 
are  required  to  be  stated  in  the  preliminary 
proof,  are  reiterated,  all  requirement  is 
omitted  of  any  statement  regarding  a  specu- 
lative purpose  on  the  part  of  the  applicant, 
his  bona  fides,  and  his  intention  to  acquire 
for  himself  alone.  When  the  context  of  the 
statute  is  thus  brought  into  view,  we  are 
of  the  opinion  that  it  cannot  possibly  be 
held,  without  making  by  judicial  legislation 
a  new  law,  that  the  statute  exacts  from  the 
applicant  a  reiteration,  at  the  final  hearing, 
of  the  declaration  concerning  his  purpose  in 
[460]acquiring  *title  to  the  land,  since  to  do  so 
would  be  to  construe  the  statute  as  in- 
cluding in  the  final  hearing  that  which  the 
very  terms  of  the  statute  manifest  was 
intended  to  be  excluded  therefrom.  We  say 
this,  because,  as  the  3d  section  re-exacts  in 
the  final  application  a  reiteration  of  some 
of  the  requirements  concerning  the  character 
of  the  land  made  necessary  in  the  first  ap- 
plication, and  omits  the  requirement  as  to ' 
the  bona  fides,  etc.,  of  the  applicant,  it  fol- 
lows, under  the  elementary  rule  that  the 
inclusion  of  one  is  the  exclusion  of  the  other, 
that  the  re-exacting  of  a  portion  only  of 
the  requirements  was  equivalent  to  an  ex- 
press declaration  by  Congress  that  the  re- 
maining requirements  should  not  be  exacted 
at  the  final  proof.  And  this  becomes  par- 
ticularly cogent  when  the  briefness  of  the 
act  is  considered,  when  the  propinquity  of 
the  two  provisions  is  borne  in  mind, — a 
propinquity  which  excludes  the  conception 
that  the  legislative  mind  could  possibly  have 
overlooked  in  one  section  the  provisions  of 
a  section  immediately  preceding, — especial- 
ly when  in  the  last  section  some  of  the  re- 
guirements  of  the  prior  section  are  re-ex- 
pnmed  mnd  mtLde  ajpijcable  to  the  final 


statement.  Indeed,  we  cannot  perceive  how, 
under  the  statute,  if  an  applicant  has  in 
good  faith  complied  with  the  requirements 
of  the  2d  section  of  the  act,  and,  pending 
the  publication  of  notice,  has  contracted  to 
convey,  after  patent,  his  rights  in  the  land, 
his  so  doing  could  operate  to  forfeit  his 
right.  These  conclusions  are  directly  sus- 
tained by  a  recent  ruling  in  Adams  t. 
Church,  198  U.  S.  510,  48  L.  ed.  769,  84 
Sup.  Ct.  Rep.  512,  construing  the  timber 
culture  act.  Under  that  law  an  applicant 
for  entry  was  obliged,  among  other  thingi^ 
in  making  his  application,  to  swear  to  his 
good  faith  and  to  the  absence  of  speculative 
purpose,  in  the  exact  words  of  the  statute 
now  under  consideration.  But  in  the  tim- 
ber culture  act,  as  in  the  timber  and  stone 
act,  the  requirement  was  not  reimposed  ia 
respect  to  the  final  proof.  In  the  cited 
case  the  entryman,  who  had  complied  witk 
the  statute  in  making  his  application,  had, 
between  the  date  of  the  application  and  tho 
making  of  final  proof,  disposed  of  his  right, 
and  the  question  was  whether  by  so  doing 
he  had  forfeited  *his  claim.  In  deciding  ad-[ 
versely  to  the  contention  that  he  had,  the 
court  said  (p.  516) : 

"But  as  the  law  does  not  require  affi- 
davit before  final  certificate  that  no  in- 
terest in  the  land  has  been  sold,  we  perceive 
no  reason  why  such  contract  as  was  found 
to  exist  by  the  supreme  court  of  Oregon 
would  vitiate  the  agreement  to  convey  after 
the  certificate  is  granted  and  the  patent  i^ 
sued.  If  the  entryman  has  complied  ¥ritli 
the  statute  and  made  the  entry  in  good 
faith,  in  accordance  with  the  terms  of  the 
law  and  the  oath  required  of  him  upon  mak- 
ing such  entry,  and  has  done  nothing  incon- 
sistent with  the  terms  of  the  law,  we  find 
nothing  in  the  fact  that,  during  his  term 
of  occupancy,  he  has  agreed  to  convey  an 
interest  to  be  conveyed  after  patent  issued, 
which  will  defeat  his  claim  and  forfeit  the 
right  acquired  by  planting  the  trees  and 
complying  with  the  terms  of  the  law.  Had 
Congress  intended  such  result  to  follow  from 
the  alienation  of  an  interest  after  entry  in 
good  faith,  it  would  have  so  declared  in  the 
law.  Myers  v.  Croft,  13  Wall.  291,  20  L. 
ed.  562." 

It  is  elaborately  insisted  on  behalf  of  the 
government  that  there  is  a  difference  be- 
tween the  timber  culture  act  and  the  timber 
and  stone  act,  resulting  from  the  fact  that 
in  the  one  case  in  the  interim  between  the 
entry  and  the  final  proof  a  long  time  must 
elapse  and  much  is  required  to  be  done  faj 
the  applicant,  while  in  the  other  a  short 
time  intervenes  and  substantially  nothing 
is  required  to  be  done.    But  this  reasoning, 
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in  elTeet,  assails  the  wisdom  of  Congress  in 
omitting  the  requirement  in  the  act  under 
consideration,  and  affords  no  ground  for 
inserting  in  the  act  requirements  which 
Congress  has,  by  express  intendment,  ex- 
cluded therefrom.  Besides,  the  weakness 
of  the  argument  becomes  apparent  when  it 
is  borne  in  mind  that  the  timber  and  stone 
act  and  the  timber  culture  act  were  enacted 
by  the  same  Congress  and  with  only  a  few 
days'  interval  l^tween  the  two. 

It  remains  only  to  consider  whether  it 
was  within  the  power  of  the  Commissioner 
of  the  General  Land  Office  to  enact  rules  and 
regulations  by  which  an  entryman  would 
ft  ]be  compelled  *to  do  that  at  the  final  hearing 
which   the   act  of   Congress   must  be  con- 
sidered as  having  expressly  excluded,  in  or- 
der thereby  to  deprive  the  entryman  of  a 
right  which  the  act  by  necessary  implicatiou 
oonferred  upon  him.    To  state  the  question 
is  to  answer  it    As  observed  in  Adams  v. 
Church   (p.  517) :     "To  susUin  the  conten- 
tions   .    .    .    would  be  to  incorporate    .    . 
.    a  prohibition  against  the  alienation  of  an 
interest  in  the  lands,  not  found  in  the  stat- 
ute or  required  by  the  policy   of   the  law 
Qpon  the  subject."    True  it  is  that  in  the 
concluding  portion  of  S  3  of  the  timber  and 
•tone  act  it  is  provided  that  "efTect  shall  be 
given  to  the  foregoing  provisions  of  this  act 
by  regulations  to  be  prescribed  by  the  Com- 
'ttissioner  of  the  General  Land  Office."    But 
t^is  power  must,  in  the  nature  of  things,  be 
construed  as  authorizing  the  Commissioner 
^f  the  General  Land  Office  to  adopt  rules 
■■l^nd  regulations  for  the  enforcement  of  the 
^.tatute,  and  cannot  be   held   to   have  au- 
"^bjiorized  him,  by  such  an  exercise  of  power, 
^o  virtually  adopt  rules  and  regulations  de- 
itructive  of  rights  which  Congress  had  con- 
MTcd.    As,  then,  there  was  no  requirement 
mcerning  the  making  in  the  final  proof  of 
in   affidavit  as  to  the  particulars  referred 
and  as  the  entr^Tuan  who  had  complied 
rith  the  preliminary  requirements  was  un- 
ler  no  obligation  to  make  such  an  affidavit, 
ind  had  full  power  to  dispose  ad  interim  of 
^is  claim  upon  the  final  issue  of  patent,  we 
^ink   the  motive  of  the  applicant  at  the 
time  of  the  final  proof  was  irrelevant,  even 
under  the  broad  rule  which  we  have  previ- 
ously   in    this  case   applied,   and   therefore 
that  error  was  committed  not  alone  in  in- 
structing the  jury  that  the  indictment  cov- 
ered or  could  cover  the  procurement  of  per- 
jury in  connection  with  the  final  proof,  and 
that  the  jury  might  base  a  conviction  there- 
on, but  in  admitting  the  final  proof  as  evi- 
dence  tending  to  show   the  alleged   illegal 
ht  li.  ed. 


purpose  in  the  primary  application  for  tile 
purchase  of  the  lands. 
Reversed  and  remanded. 

Mr.  Justice  Harlan  is  of  opinion  that  no 
substantial  error  was  committed,  and  the 
judgment  should  be  affirmed. 


•fDAMSELLE  HOWARD,  Administratrix  of  [46»] 
Will  Howard,  Deceased,  PllF.  in  Err., 

V. 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY and  Yazoo  &  Mississippi  Vall^ 
Railroad  Company.     (No.  216.) 


N.  C.   BROOKS,  Administratrix  of  Morris 
S.  Brooks,  Deceased,  Piff.  in  Err., 

V. 

SOUTHERN    PACIFIC    COMPANY.    (No. 

222.) 

(See  S.  C.  Reporter's  ed.  463-541.) 

Comnierce  —  power  of  Congress  —  aboli- 
tion of  fclloiv-sprvaiit  doctrine. 

1.  Con<^re8s  may  prescibe,  as  between  an 
interstate  carrier  and  such  of  its  employees 
as  are  en«;a<ifed  in  interstate  commerce,  that 
the  carrier  shall  be  liable  for  the  death  or 
injury  of  any  such  employee  while  so  en- 
gaged which  may  result  from  the  negligence 
of  a  fellow  servant. 

Commerce  — power  of  Congress  —  rega- 
lutlon  of  intrnstate  commerce  ^  valid- 
ity of  employers*  licbility  act. 

2.  A  regulation  of  intrastate  as  well  as  of 
interstate  commerce,  and  therefore  one  be- 
yond the  power  of  Congress  to  enact,  is 
made  by  the  provision  of  the  emplovers'  lia- 
bility act  of  June  11,  1006  (34  Stat,  at  L. 
232,  chap.  3073,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  891),  that  "every  common  carrier 
engaged  in  trade  or  commerce"  in  the  Dis- 
trict of  Columbia  or  in  the  territories  or  be- 
tween the  several  states  shall  be  liable  for 
the  death  or  injury  of  "any  of  its  em- 
ployees'* which  may  result  from  the  negli- 
gence of  "any  of  its  oflicers,  agents,  or  em« 
ployees." 

Statutes  — invalid  in  part  — validity  of 
Federal  emiiloyers'   liability  act. 

3.  The  invalidity,  as  applied  to  intrastate 
commerce,  of  the  provision  of  the  employers' 
liability  act  of  June  11,  1906,  that  "every 
common  carrier  engaged  in  trade  or  com- 
merce" in  the  District  of  Columbia  or  in  the 
territories  or  between  the  several  states 
shall  be  liable  for  the  death  or  injury  of 

fThese  cases  are  reported  by  the  official 
Reporter  under  the  title  of  "The  Employers* 
Liability  Cases." 

Note. — ^As  to  validity  of  statute  abrogat- 
ing fellow-servant  rule — see  note  to  Brad- 
ford Constr.  Co.  ▼.  Heflin,  12  L.R.A.(N.S.) 
1040. 
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''anj  of  Its  emplojtm^'  which  may  result 
from  the  iiegli<vence  of  "any  of  its  officers, 
agents,  or  employees/'  invalidates  such  pro- 
vision as  applied  to  interstate  commerce. 

Ck>inmerce—    Federal  control  of  inter- 
sti\tc  carrier. 

4.  A  carrier,  by  engaging  in  interstate 
commerce,  does  not  thereby  submit  all  its 
business  alTaira  to  the  regulating  power  of 
Congress. 

[Nos.  216,  222.] 

Argued  April   10,   11,   1907.     Decided  Jan- 
uary 6,  1908. 

TWO  WRITS  of  error  directed  respectively 
to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Tennessee  iind 
to  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Kentucky  to  review 
judgments  dismissing,  on  demurrer,  the 
declarations  in  actions  to  recover  damages 
from  an  interstate  carrier  for  the  death  of 
an  employee  occasioned  by  the  negligence 
of  a  fellow  servant.    Affirmed. 

See  same  case  below,  No.  216,  148  Fed. 
997;  No.  222,  148  Fed.  986. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  R.  Harr  argued  the  cause 
for  plaintiff  in  error  in  No.  216. 

Mr.  Jesse  E.  Torrance  argued  the  cause, 
and,  with  Messrs.  S.  C.  Bloss,  George  M. 
Durelle,  and  W.  M.  Smith,  filed  a  brief  for 
plaintiff  in  error  in  No.  222: 

The  Constitution  is  one  of  enumeration, 
and  not  of  definition;  the  power  of  Con- 
gress over  interstate  commerce  is  as  ex- 
tensive as  that  of  the  legislative  body  of  any 
sovereign  state  or  nation  over  its  commerce. 

Gibbons  v.  Ogden,  9  Wheat.  187,  6  L.  ed. 
68. 

The  power  to  regulate  commerce  extends 
to  all  the  means,  appliances,  facilities,  and 
instrumentalities  of  commerce. 

Welton  V.  Missouri,  91  U.  S.  275,  280, 
23  L.  ed.  347,  349;  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  344,  48  L. 
ed.  679,  703,  24  Sup.  Ct.  Rep.  436;  Stock- 
ton V.  Baltimore  &  N.  Y.  R.  Co.  1  Inters. 
Com.  Rep.  411,  32  Fed.  16. 

And  the  power  of  Congress  to  regulate 
commerce  extends  to  persons  as  well  as 
property. 

Lin  Sing  v.  Washburn,  20  Cal.  543 ;  Head- 
Money  Cases,  18  Fed.  135;  Memphis  k  L. 
R.  R.  Co.  V.  Nolan,  14  Fed.  532. 

Under  its  power  to  regulate  commerce 
Congress  has  regulated  the  method  of  re- 
cording bills  of  sale  and  mortgages,  and 
the  rights  and  duties  of  seamen,  and  the 
limitation  of  the  responsibility  of  ship- 
owners for  the  negligence  and  mismanage- 
meot  of  their  crews. 
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A  statute  limiting  a  vessel  owner's  lia- 
bility is  valid. 

The  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  577,  22  L.  ed.  662;  Providence  &  N. 
Y.  S.  S.  Co.  V.  Hill  Mfg.  Co.  109  U.  S.  589, 
27  L.  ed.  1042,  3  Sup.  Ct.  Rep.  379,  617. 

The  whole  subject  of  the  liability  of  in- 
terstate railroad  companies  for  the  negli- 
gence of  those  in  their  service  may  be  cov- 
ered by  national  legislation  enacted  by  Con- 
gress under  its  power  to  regelate  commerce 
among  the  states. 

Peirce  v.  Van  Dusen,  69  L.R.A.  706, 
24  C.  C.  A.  280,  47  U.  S.  App.  339,  78  Fed. 
700. 

State  acts  of  this  character  have  been 
held  constitutional,  as  within  the  police 
powers  of  the  state. 

Missouri  P.  R.  Co.  v.  Mackey,  33  Kan. 
298,  6  Pac.  291,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1101;  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Zernecke,  59  Neb.  680,  55 
L.R.A.  610,  82  N.  W.  26. 

But  the  state  may  enact  certain  legisla- 
tion for  a  purpose  that  is  lawful,  as  police 
or  quarantine  legislation,  while  Congress 
may  enact  the  same  measures  for  the  pur- 
pose of  regulating  commerce,  or  as  war 
regulation. 

Gibbons  v.  Ogden,  supra. 

The  rules  prescribed  for  the  construction 
of  railroads,  and  for  their  management  and 
operation,  designed  to  protect  persons  and 
property,  otherwise  endangered  by  their  use, 
are  strictly  within  the  scope  of  the  local 
law.  They  are  not,  in  themselves,  regula- 
tions of  interstate  commerce,  and  although 
they  control,  in  some  degree,  tne  conduct 
and  liability  of  those  engaged  in  such  com- 
merce, so  long  as  Congress  has  not  legis- 
lated upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce,  and  as  a  rightful  exer- 
cise of  the  police  power  of  the  state  to  reg- 
ulate the  relative  rights  and  duties  of  all 
persons  and  corporations  within  its  limits. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan.  109 
U.  S.  133,  137,  42  L.  ed.  688,  691,  18  Sup. 
Ct.  Rep.  289.  See  also  Freund,  Pol.  Power 
(1004)  p.  66;  Houston  &  T.  C.  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26  Sup. 
Ct.  Rep.  491 ;  Cooley,  Const.  Lira.  7th  ed. 
p.  850;  Gloucester  Ferrv  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196,  215,' 29  L.  ed.  158,' 166, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Lotteiy  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321. 

And,  for  the  purpose  of  regulating  com- 
merce, Congress  can  exercise  the  power  of 
eminent  domain. 

Luxton  V.  North  River  Bridge  Co.  153 
U.  S.  525,  38  L.  ed.  808,  14  Sup.  Ct.  Rep. 
891. 
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By   the  liability  acts  which  apply  only  AfCulloch    v.   Maryland,   4   Wheat.    316, 

to  railroads,  and  which  are  justified  by  the  421,  423,  4  L.  ed.  579,  605. 

hazardous  character  of  that  kind  of  work  The  court  will  not  broaden   the  statute 

(Missouri  P.  R.  Co.  v.  Mackey,  supra),  the  by  construction  to  include  an  employee  of  an 

state  does  not  seek  to  impose  a  burden  on  interstate  common  carrier,  who  is  concerned 

Interstate  commerce,  but  Congress,  by  the  wholly  in  that  part  of  the  carrier's  business 

met  of  June  11,  1006^  places  an  additional  which  is  intrastate,  for  the  purpose  of  then 

burden  on  interstate  common  carriers  and  holding  the  entire  act  unconstitutional.     It 

thuH    on    interstate    commerce.     The    view  will  rather  hold,  in  a  proper  case,  that  such 

tliat  the  new  liability  of  the  common  car-  an  employee  is  not  within  the  view  of  the 

ricr    is   a   burden   on    interstate   commerce  act. 

brings  the  act  clearly  within  the  commerce  State  v.  Smiley,  65  Kan.  240,  67  L.R.A. 

clause  of  the  Constitution.  903,  69  Pac.  199,  196  U.  S.  447,  49  L.  ed.  546, 

ITal]   V.   DeCuir,  95   U.   S.   485,   488,   24  25  Sup.  Ct.  Rep.  289. 

L.  od.  547,  548.  State  statutes  relating  to  commerce  which 

The  Federal  employers'  liability  act  is  a  are  in  terms  so  general  that  interstate  as 

regulation  of  interstate  commerce:  well  as  intrastate  commerce  nuiy  be  includ- 

1.  It  places  the  cost  of  certain  classes  of  ed  are  construed  to  include  only  what  the 
injuries  to  employees  uniformly  upon  the  legislature  might  lawfully  include  in  them, 
interstate  common  carrier.  If  each  state  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  70; 
is  allowed  to  say  for  itself  whether  or  not  Louisville,  N.  O.  &,  T.  R.  Co.  v.  Mississippi, 
the  cost  is  to  be  borne  by  the  interstate  133  U.  S.  587,  33  L.  ed.  784,  2  Inters.  Com. 
common   carrier   or   by   the    family   of   the  Rep.  801,  10  Sup.  Ct.  Rep.  348. 

servant,  it  is  apparent  that  common  carriers  An  act  will  be  so  construed,  if  possible, 

passing  through  certain  states  with  no  lia-  as  to  avoid  conflict  with  the  Constitution, 

bility  acts  will  have  an  unnatural  advantage  although  such  a  construction  may  not  be 

over  those  not  so  situated.  the  most  obvious  or  natural  one.    Tlic  courts 

Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  may  resort  to  an  implication  to  sustain  a 

8.   368,   37   L.   ed.   772,   13   Sup.    Ct   Rep.  statute,  but  not  to  destroy  it. 

914.  Atlantic   City    Waterworks    Co.    v.    Con- 

2.  The  Federal  liability  act  will  secure  sumers  Water  Co.  44  N.  J.  Eq.  427,  15  Atl. 
better  and  safer  service.  The  fellow-serv-  581;  1  Sutherland,  Stat.  Constr.  2d  ed.  f 
ant  doctrine  was  based  in  part  on  a  view  298,  p.  584;  Opinion  of  Justices,  41  N.  H. 
that  the  best  service  was  obtained  by  plac-  555;  Trade-:Mnrk  Cases,  100  U.  S.  82,  25  L. 
ing  the  cost  of  certain   negligence  on   the  ed.  550;  Johnson  v.  Southern  P.  Co.  supra. 

sen  ant.                                        .,„,,,  Attorney  General  Bonaparte  argued  the 

Priestly  v.  Fowler  3  Mees.  &  W.  1 ;  Mur-  ^^^^^  ^^^^  ^.^^  ^^^   y^.^^.^  ^  ^^^^^  gj^ 

ray   v.   South   Carolina   R.   Co.    1   McMull.  ^  ^^.^^  ^  ^,„  .^^  ^^^. 

P-  ^?^U?V^-  ^';  ^r^'  L^^l^\  ""'  S^"'  State  legislation  modifying  or  abolishing 

^"  ^'J^;.       ^""^'1  ¥^V  ^?'^\f''^'  ^^'''  the   common-law   doctrine   of   common   em- 

339 ;   Sulhvan  v    Mississippi   &  M    R    Co.  io,.„,ent  and  assumption  of  risk  has  been 

11  Iowa,  421;  Union  P.  R.  Co.  v.  Enckson,  uniformly  sustained  by  the  state  and  Fed- 

41  Neb.  1,  29  L.R.A.  137,  59  N.  W.  347.  ^^^^    courts,    as   a    proper  exercise   of   the 

Tlie  Federal  liability  act  is  similar  in  its  pojiee  power, 

scope  to  the  safety  appliance  act.  iNfissouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 

Tliis  act  is  constitutional.  205,  208,  32  L.  ed.  107,  108,  8  Sup.  Ct.  Rep. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Flippo,  1101:  Miuneaiiolis  &  St.  L.  R.  Co.  v.  ller- 

138  Ala.  487,  35  So.  457.  rick,   127  U.  S.  210,  32  L.  ed.  109,  8  Sup. 

It  has  been  construed  in —  Ct.  Rep.   117G;   McGuire  v.  Chieu^^o,   B.  &> 

Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  Q.  R.  Co.  131   Iowa,  340,  108  N.  W.  900; 

508,  117   Fed.  462,   196  U.  S.  1,  49  L.  ed.  Hancock  v.   Norfolk   A   W.   R.   Co.    124   N. 

303,   25    Sup.    Ct.    Rep.    158;    Chicago,    M.  C.  222,  32  S.  E.  079;  Pittsburgh,  C.  C.  &  St. 

t  St.  P.  R.  Co.  V.  Voelker,  70  L.R.A.  204,  65  ^-  ^'  ^S:  ':,^^^"^^'"r'^'  ^^%]iT\l  f  ^' 

C.  C.  A.  226,  129  Fed.  520,  116  Fed.  867.  ^±  ?'^l   '^    ^\™-  ,f\  ^"P*  ^^^'  **^  ^-  ft' 

„,      ,            ,  X,          ,            X  X   ^             IX  582;    Indianapolis  Union  R.   Co.   v.   Houli- 

The  form  of  the  rule  or  statute  regulat-  ,^^^^   ^^^   j^^^    ^^^    54   L.R.A.   787,   00   N. 

injj  interstate  commerce  is  within  the  dis-  p    ^^^,   j^^^y^^  ^.    j^^j^^  ^^j^  ^  ^y    ^    ^ 

rntion  of  Congress.     To  effect  this  end  of  ^75  |^j    <^    343,  44  L.  ed.  192,  20  Sup.  Ct. 

uniformity  Congress  may  use  buch  means  as  j^^p    13(5.  (Georgia  R.  &  Bkg.  Co.  v.  Miller, 

it   may   deem   appropriate;    and    to    under  90  Ca.  574,   16  S.  E.  939;    St.  Louis  &  8. 

take  to  inquire  into  the  degree  of  its  ne-  F.  R.  Co.  v.  Mathews,  165  U.  S.   1,  41   L. 

eessity  would  be  to  pass  the  line  which  cir-  ed.   Gil,   7    Sup.   Ct.   Rep.    243;    Holden    v. 

cumscribes  the  judicial  department,  and  to  Hardy,   160  U.  S.  306,  391,  392,  42  L.  ed. 

tread  on  legislative  ground.  780,  790,  791,   18  Sup.  Ct  Rep.  383;   St. 

M  li.  ed,  '  «•• 
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Louis,  I.  M.  &  S.  R.  Co.  ▼.  Paul,  173  U.  S. 
404,  409,  410,  43  L.  ed.  746,  748,  749,  19 
Sup.  Ct.  Rep.  419. 

From  the  foundation  of  the  government 
the  power  of  Congress  to  regulate  interstate 
and  foreign  commerce  has  been  construed  to 
extend  to  the  regulation  of  the  instrumen- 
talities by  which  such  commerce  is  con- 
ducted, and  the  regulation  of  such  instru- 
mentalities to  include  control  over  the  per- 
sons operating  the  same. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Sherlock  v.  Ailing,  93  U.  S.  99,  103, 
104,  23  L.  ed.  819,  820,  821;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
203,  204,  29  L.  ed.  158,  161,  162,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826;  Pat- 
terson V.  The  Eudora,  190  U.  S.  169,  47  L. 
ed.  1002,  23  Sup.  Ct.  Rep.  821;  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U. 
S.  1,  9,  24  L.  ed.  708,  710;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  630,  29  L.  ed.  257,  260, 
5  Sup.  Ct.  Rm).  1091;  Bowman  v.  Chicago 
k  N.  W.  R.  Co.  126  U.  S.  465,  482,  31  L. 
ed.  700,  706,  1  Inters.  Com.  Rep.  823,  8 
Sup.  Ct.  Rep.  689,  1062;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  68,  36  L.  ed.  649,  652. 
11  Sup.  Ct.  Rep.  851 ;  Pittsburg  &  S.  Coal 
Co.  V.  Bates,  166  U.  S.  677,  687,  39  L.  ed. 
538,  543,  5  Inters.  Com.  Rep.  30,  15  Sup. 
Ct.  Rep.  416;  Stockton  v.  Baltimore  &  N. 
Y.  R.  Co.  1  Inters.  Com.  Rep.  411,  32  Fed. 
9;  California  v.  Central  P.  R.  Co.  127  U. 
S.  1,  39,  32  L.  ed.  150,  157,  2  Inters.  Com. 
Rep.  153,  8  Sup.  Ct.  Rep.  1073;  Wilson  v. 
Shaw,  204  U.  S.  24,  51  L.  ed.  351,  27  Sup. 
Ct.  Rep.  233;  Re  Debs,  168  U.  S.  564,  678. 
39  L.  ed.  1092,  1100,  15  Sup.  Ct.  Rep.  900; 
Lottery  Case  (Champion  v.  Ames)  188  U. 
S.  321,  47  L.  ed.  492,  23  Sup.  Ct,  Rep.  321 ; 
United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  505,  569,  43  L.  ed.  259,  287,  19  Sup. 
Ct.  Rep.  25. 

The  books  are  full  of  cases  in  which  state 
legislation  affecting  common  carriers  en- 
gaged in  interstate  commerce  has  been  as- 
sailed as  invasions  of  the  power  of  Congress 
to  regulate  such  commerce.  Such  legisla- 
tion has  usually  been  sustained,  however,  as 
a  valid  exercise  of  the  police  power  of  the 
states;  but,  in  so  doing,  the  court  has  al- 
ways been  careful  to  indicate  that  it  must 
yield  to  similar  legislation  by  Congress  in 
respect  to  such  commerce  whenever  it 
chooses  to  exercise  its  power. 

Gibbons  v.  Ogden,  9  Wheat.  1,  210,  6  L. 
ed.  23,  73 ;  Cooley  v.  Port  Wardens,  12  How. 
299,  320,  13  L.  ed.  996,  1005;  Morgan's  L. 
A  T.  R.  &  S.  S.  Co.  V.  B«apd  of  Health,  118 
U.  S.  465,  463,  30  L.  ed.  237,  241,  6  Sup. 
Ct.  Rep.  1114;  Smith  v.  Alabama,  124  U.  S. 
465.  31  L.  ed.  508,  1  Inters.  Com.  Rep.  804, 
8  Sup.  Ct.  Rep.  564;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Alabama,  128  U.  S.  96,  100,  32 
900 


L.  ed.  352,  354,  2  Inters.  Com.  Rep.  238, 
9  Sup.  Ct.  Rep.  28;  Western  U.  Teleg.  Co. 
V.  James,  162  U.  S.  650,  662,  40  L.  ed.  1106, 
1109,  16  Sup.  Ct  Rep.  934;  Hennington  v. 
Georgia,  163  U.  S.  299,  317,  41  L.  ed.  166, 
16  Sup.  Ct.  Rep.  1086;  New  York,  N.  H.  ft 
H.  R.  Co.  V.  New  York,  165  U.  S.  628,  631, 
41  L.  ed.  853,  854,  17  Sup.  Ct.  Rep.  418; 
Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169  U. 
S.  613,  626,  42  L.  ed.  878,  882,  18  Sup.  Ct 
Rep.  488;  Rasmussen  v.  Idaho,  181  U.  8. 
198,  200,  45  L.  ed.  820,  821,  21  Sup.  Ct 
Rep.  694;  Reid  v.  Colorado,  187  U.  8.  137, 
47  L.  ed.  108,  23  Sup.  Ct  Rep.  92. 

The  power  of  Congress  to  regulate  th« 
liability  of  common  carriers  and  others  en- 
gaged in  interstate  commerce  for  injuries 
to  persons  or  property  has  been  distinctly 
recognized   in  several   cases. 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
819;  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  208,  32  L.  ed.  107,  108,  8  Sup.  Ct 
Rep.  1161;  Peirce  v.  Van  Dusen,  69  L.RJL 
705,  24  C.  C.  A.  280,  47  U.  S.  App.  339, 
78  Fed.  693;  Baltimore  &  0.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  378,  379,  37  L.  ed. 
772,  777,  778,  13  Sup.  Ct  Rep.  914;  Chicago, 
M.  &  St  P.  R.  Co.  V.  Solan,  169  U.  S.  133, 
137,  42  L.  ed.  688,  692,  18  Sup.  Ct  Rep. 
289;  Pennsylvania  R.  Co.  v.  Hughes,  191 
U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132;  Martin  v.  Pittsburg  &  L.  £.  R.  Co. 
203  U.  S.  284,  51  L.  ed.  184,  27  Sup.  Ct 
Rep.  100;  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct 
Rep.  1161;  Patterson  v.  The  Eudora,  supra. 

The  power  of  Congress  to  limit  the  lia- 
bility of  common  carriers  by  water  for  loss- 
es occasioned  to  shippers  by  the  negligenee 
of  their  servants,  as  provided  in  the  limited 
liability  act  of  1851  and  the  Harter  act,  it 
also  b^ond  question. 

Lord  V.  Goodall,  N.  &  P.  S.  S.  Co.  102  U. 
S.  541,  26  L.  ed.  224;  The  Katie,  7  L.ILA. 
55,  40  Fed.  480;  Re  Garnett,  141  U.  S.  1, 
35  L.  ed.  631,  11  Sup.  Ct  Rep.  840;  The 
Lottawanna  (Rodd  v.  Heartt)  21  Wall.  568, 
576,  677,  22  L.  ed.  654,  602,  663;  Calderon  v. 
Atlas  S.  S.  Co.  170  U.  S.  272,  42  L.  ed.  1033, 

18  Sup.  Ct  Rep.  588;  The  Carib  Prince 
(Wuppermann  v.  The  Carib  Prince)  170  U. 
S.  655,  42  L.  ed.  1181,  18  Sup.  Ct  Rep.  763; 
The  Silvia,   171   U.  S.  462,  43  L.  ed.   241, 

19  Sup.  Ct.  Rep.  7;  Knott  v.  Botany  Worst- 
ed Mills,  179  U.  S.  69,  45  L.  ed.  90,  21  Sup. 
Ct.  Rep.  30;  International  Nav.  Co.  v.  Farr 
&  B.  Mfg.  Co.  181  U.  S.  218,  45  L.  ed.  830, 
21  Sup.  Ct.  Rep.  591. 

It  is  for  Congress  to  determine  what  pub- 
lic policy  requires  with  respect  to  common 
carriers  engaged  in  interstate  commerce  by 
land  or  water. 

United  States  v.  Joint  Traffic  Asso.  171 
V.  S.  569,  571,  573,  43  L.  ed.  287,  288,  280, 
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19  Sup.  Ct.  Rep.  26;  Missouri  P.  R.  Co. 
V.  Madcey,  supra;  Gibbons  v.  Ogden,  9 
\Mieat.  1,  6  L.  ed.  23;  Lottery  Case  (Cham- 
pion V.  Ames)   188  U.  S.  363,  47  L.  ed.  504, 

23  Sup.  Ct.  Rep.  321;  McCray  v.  United 
SUtes,  195  U.  S.  27,  55,  49  L.  ed.  78,  95, 

24  Sup.  Ct.  Rep.  769. 
Tlie  power  of  Congress  to  regulate  instru- 
mentalities of   interstate  commerce  is   not 
dependent  upon  mode  of  creation. 

Hale  V.  Henkel,  201  U.  S.  43,  76,  60  L. 

ed.  652,  665,  26  Sup.  Ct.  Rep.  370 ;  Northern 

Securities  Co.  v.  United  States,  193  U.  S. 

197,  345,  346,  48  L.  ed.  679,   703,  704,  24 

Sup.  Ct.  Rep.  436;  New  York,  N.  H.  &  H. 

R.  Co.  V.  Interstate  Commerce  Commission, 

200  U.  S.  361,  60  L.  ed.  516,  26  Sup.  Ct. 

Rep.   272;    Willamette   Iron   Bridge   Co.   v. 

Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8  Sup. 

Ct.  Rep.  811;  West  Chicago  Street  R.  Co. 

?.   Illinois,  201   U.   S.   606,  624,  60  L.  ed. 

845,    862,   26    Sup.    Ct.    Rep.    618;    Union 

Bridge  Co.  v.  United  States,  204  U.  S.  364, 

61  L.  ed.  623,  27  Sup.  Ct.  Rep.  367. 

The  act  establishes  a  rule  of  conduct. 

Peirce  v.  Van  Dusen,  69  L.R.A.  706,  24 

C.  C.  A.  280,  47  U.  S.  App.  339,  78  Fed. 

Q98;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 

169  U.  S.  138,  42  L.  ed.  692,  18  Sup.  Ct. 

Sep.  289;   Pennsylvania  R.  Co.  v.  Hughes, 

191  U.  S.  491,  48  L.  ed.  273,  24  Sup.  Ct. 

:Xtep.  132. 

There  is  an  essential  difference  between 
'the  power  of  Congress  over  an  article  or 
^sommodity  which  ceases  to  be  a  subject  of 
'interstate  commerce  the  moment  its  inter- 
state transportation  ceases,  and  the  instru- 
'xnentality  by  which  such  commodity  may  be 
"transported. 

Johnson  v.  Southern  P.  Co.  106  U.  S.  22, 

-^ft  L.  ed.  371,  26  Sup.  Ct.  Rep.  158;  Voelkcr 

"^.  Chicago,  M.  &  St.  P.  R.  Co.  116  Fed.  867 : 

^tilted   States   v.   Great   Northern    R.    Co. 

^4^6   Fed.  438;  United  States  v.  Baltimore 

*    O.  S.  R.  Co.   (D.  C.  S.  D.  111.  Jan.  Term, 

It  has  never  been  held  that  Congress  was 
of  control  over  the  instrumental!- 
^  -^.^  of  interstate  commerce  simply  because 
^^^<ai.l  commerce  might  incidentally  be  affect- 
^<i  by  its  regulations. 

Interstate  Commerce  Commission  v.  Baird, 
^t)4  U.  S.  25,  41,  48  L.  ed.  860,  867,  24  Sup. 
^^t.  Rep.  663;  Swift  &  Co.  v.  United  States, 
Xt)0  U.  S.  376,  49  L.  ed.  618,  26  Sup.  Ct. 
Xtep.   276;   New  York,  N.  H.   &  H.  R.  Co. 
v.  Interstate  Commerce  Commission,  supra. 
To  say  that  a  statute  should  not  be  con- 
strued so  as  to  render  it  unconstitutional 
>ivhen  a  constitutional  construction  is  open 
to  the  court  hardly  needs  to  be  argued. 

McCuIlough  V.  Virginia,  172  U.  S.  102, 
112,  43  L.  ed.  382.  385,  19  Sup.  Ct.  Rep. 
134;  Keokuk  Northern  Line  Packet  Co.  v. 
ftS  Jj.  ed. 


Keokuk,  06  U.  S.  80,  24  L.  ed.  377 ;  Tiemaa 
V.  Rinker,  102  U.  S.  123,  26  L.  ed.  103; 
Re  Rahrer  (Wilkerson  v.  Rahrer)  140  U. 
S.  646,  563,  36  L.  ed.  672,  677,  11  Sup.  Ct. 
Rep.  866. 

The  business  of  common  carriers  forms  a 
proper  basis  of  classification  and  special 
legislation. 

Tullis  V.  Lake  Erie  A  W.  R.  Co.  176  U. 
S.  362,  363,  44  L.  ed.  194,  106,  20  Sup.  Ct 
Rep.  136;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  43  L.  ed.  662,  19  Sup.  Ct.  Rep.  281. 

If  necessary,  under  the  doctrine  of  the 
Church  of  theHoly  Trinity  v.  United  States, 
143  U.  S.  467,  36  L.  ed.  226,  12  Sup.  Ct 
Rep.  611,  the  general  language  of  the  stat- 
ute might  be  restricted  to  those  employees 
of  common  carriers  engaged  in  interstate 
commerce  whose  business  is  of  a  hazardous 
nature,  as  it  was  the  dangers  of  transpor- 
tation which  were  intended  to  be  remedied. 

The  act  in  question  has  recently  been  held 
to  be  constitutional  by  several  Federal 
courts. 

Plummer  v.  Northern  P.  R.  Co.  162  Fed. 
200;  Spain  v.  St  Louis  A  S.  F.  R.  Co.  161 
Fed.  622;  Kelley  v.  Great  Northern  R.  Co. 
152  Fed.  211;  Snead  v.  Central  R.  Co.  151 
Fed.  608. 

Mr.  J.  M.  Dickinson  argued  the  cause, 
and,  with  Messrs.  Charles  N.  Burch  and 
Blewett  Lee,  filed  a  brief  for  defendants  in 
error  in  No.  216: 

The  act  is  not  a  regulation  of  commerce, 
and  is  therefore  unconstitutional  and  void. 

Gibbons  v.  Ogden,  9  Wheat.  196,  6  L.  ed. 
69;  Veazie  v.  Moor,  14  How.  668,  674,  14 
L.  ed.  546,  547;  Dubuque  &  S.  C.  R.  Co. 
V.  Richmond,  19  Wall.  684,  589,  22  L.  ed. 
173,  176;  Tucker,  Const,  f  250;  Cooley, 
Const.  Lim.  7th  ed.  p.  11;  Welton  v.  Mis- 
souri, 91  U.  S.  276,  279,  23  L.  ed.  347,  349; 
Lottery  Case  (Champion  v.  Ames)  188  U. 
S.  321,  47  L.  ed.  492,  28  Sup.  Ct  Rep.  321; 
Williams  v.  Fears,  179  U.  S.  270,  278,  45 
L.  ed.  186,  190,  21  Sup.  Ct  Rep.  128; 
Monongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312,  345,  37  L.  ed.  463,  474,  13  Sup. 
Ct  Rop.  622;  Hepburn  v.  Griswold,  8  Wall. 
603,  615,  19  L.  ed.  513,  523;  Martin  v.  Hun- 
ter, 1  Wheat  304,  326,  4  L.  ed.  97,  102; 
:yrCulloch  V.  Maryland,  4  Wheat  316,  423, 
4  L.  ed.  679,  605 ;  Wayinan  v.  Southard,  10 
Wheat.  50,  6  L.  ed.  264. 

The  court  will  determine  for  itself  wheth- 
er or  not  merely  giving  a  right  of  action 
against  common  carriers  of  interstate  com- 
merce to  their  employees  is  of  itself  a  regu- 
lation of  commerce. 

Mugler  V.  Kansas,  123  U.  S.  623,  661, 
31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273; 
Minnesota  v.  Barber,  136  U.  S.  313,  319, 
320,  34  L.  eil.  455,  457,  458,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862;  Henning- 
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Um  T.  Georgia,  163  U.  S.  200,  303,  304,  41 
L.  ed.  166,  168,  160,  16  Sup.  Ct.  Rep.  1080. 

State  statutes  giving  rights  of  uctiun  fur 
torts  against  interstate  carriers  are  not 
regulations  of  interstate  commerce. 

Sherlock  v.  AlUng,  93  U.  S.  99,  103,  23 
L.  ed.  810,  820. 

The  Constitution  intended  to  authorize 
Congress  to  regulate  interstate  and  foreign 
commerce,  and  not  those  engaged  in  such 
commerce,  so  as  to  control  them  in  afTairs 
not  directly  involved  in  interstate  and  for- 
eign commerce. 

Gibbons  v.  Ogden,  0  Wheat.  1,  194,  105, 
6  L.  ed.  23,  60,  70;  License  Cases,  5  How. 
504,  574,  020,  025,  12  L.  ed.  250,  287.  308, 
311;  Passenger  Cases,  7  How.  283,  400,  12 
L.  ed.  702,  751;  License  Tax  Cascj*,  5  Wall. 
402,  470,  471,  18  L.  ed.  497,  500,  501;  The 
Daniel  Ball  (The  Daniel  Ball  v.  United 
States)  10  Wall.  557,  564,  565,  19  L.  ed. 
909,  1001,  1002;  State  Freight  Tax  Case, 
15  Wall.  232,  277,  21  L.  ed.  140,  102;  Hall 
v.  DeCuir,  95  U.  S.  485,  487,  24  L.  ed.  647, 
648;  Lord  v.  Goodall,  X.  &  P.  S.  S.  Co. 
102  U.  S.  641,  544,  545,  26  L.  ed.  224,  226; 
Wabash,  St.  L.  &,  P.  R.  Co.  v.  Illinois.  118 
U.  S.  557,  570,  30  L.  ed.  244,  248,  1  IntiMS. 
Com.  Rep.  31,  7  Sup.  Ct.  llep.  4;  Sundji 
v.  Manistee  River  Iniprov.  Co.  123  U.  S.  288, 
295,  31  L.  ed.  149,  151,  8  Sup.  Ct.  Rep.  113; 
Covington  &  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  209,  210,  38  L.  ed.  062,  965,  966, 
4  Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087;  Geer  v.  Connecticut,  161  U.  S.  619, 
630,  532,  40  L.  ed.  793,  797,  798,  10  Sup.  Ct. 
Rep.  600;  Kidd  v.  Pearson,  128  U.  S.  1,  20- 
22,  32  L.  ed.  340,  350,  351,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  United  States 
v.  E.  C.  Knight  Co.  156  U.  S.  1,  11,  12,  39 
L.  ed.  326,  328,  329,  15  Sup.  Ct.  Rep.  249; 
Hopkins  v.  United  States,  171  U.  S.  578, 
693,  595,  43  L.  ed.  200,  290,  207,  10  Sup. 
Ct.  Rep.  40;  Addyston  Pipe  &,  Steel  Co.  v. 
United  States,  175  U.  S.  211,  240,  248,  44 
L.  ed.  136,  149,  150,  20  Sup.  Ct.  Rep.  96; 
Diamond  Glue  Co.  v.  United  States  Glue 
Co.  187  U.  S.  611,  616,  47  L.  ed.  328,  332, 
23  Sup.  Ct.  Rep.  200;  Northern  Securities 
Co.  V.  United  States,  ir3  U.  S.  197,  349, 
350,  48  L.  ed.  679,  705,  706,  24  Sup.  Ct. 
Rep.  436. 

The  act  interferes  with  the  police  power 
of  the  states. 

Osborne  v.  Florida,  164  U.  S.  650,  41 
L.  ed.  580,  17  Sup.  Ct.  Rep.  214;  Pullman 
Co.  v.  Adams,  189  U.  S.  420,  47  L.  ed.  877, 
23  Sup.  Ct.  Rep.  494;  New  York  ex  rel. 
Pennsylvania  R.  Co.  v.  Knight,  102  U.  S. 
21,  48  L.  ed.  325,  24  Sup.  Ct.  Rep.  202; 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Mississippi, 
133  U.  S.  587,  591,  33  L.  ed.  784,  785,  2 
Inters.  Com.  Rep.  801,  10  Sup.  Ct.  Rep.  348; 
Plessy  V.  Ferguson,  103  U.  S.  637,  647,  41 
S02 


L.  ed.  256,  269,  16  Sup.  Ct.  Rep.  1138;  Ches- 
apeake &  O.  R.  Co.  v.  Kentucky,  179  U.  S. 
388,  393,  395,  45  L.  ed.  244,  247,  248,  21 
Sup.  Ct.  Rep.  101;  Leisy  v.  Hardin,  135 
U.  S.  100,  122,  123,  34  L.  ed.  128,  137,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681; 
Mobile  County  v.  Kimball,  102  U.  S.  COl, 
26  L.  ed.  238;  Eseanaba  &  L.  M.  Transp. 
Co.  V.  Chicago,  107  U.  S.  678,  27  L.  ed.  442, 
2  Sup.  Ct.  Rep.  185;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct  Rep. 
273;  Kilcnbecker  v.  District  Court,  134  U. 
S.  31,  40  L.  ed.  801,  10  Sup.  Ct  Rep.  424; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  169  U. 
S.  133,  137,  138,  42  L.  ed.  688,  692,  18  Sup. 
Ct.  Rep.  289;  Smith  v.  Alabama,  124  U.  S. 
465,  31  L.  ed.  508,  1  Inters.  Cora.  Rep.  804,8 
Sup.  Ct.  Rep.  504;  Western  U.  Teleg.  Co. 
v.  James,  102  U.  S.  650,  658,  40  L.  ed. 
1105,  1107,  16  Sup.  Ct  Rep.  934;  Nashville, 
C.  k  St.  L.  R.  Co.  V.  Alabama,  128  U.  S. 
96,  100,  101,  2  Inters.  Com.  Rep.  238,  32 
L.  ed.  352,  354,  9  Sup.  Ct  Rep.  28;  Penn- 
sylvania R.  Co.  V.  Hughes,  191  U.  S.  477, 
489,  48  L.  ed.  208,  272,  24  Sup.  Ct.  Rop. 
132;  Covington  &  C.  Bridge  Co.  v.  Ken- 
tucky, supra;  United  States  v.  E.  C.  Knight 
Co.  156  U.  S.  1,  13,  39  L.  ed.  325,  329,  15 
Sup.  Ct  Rep.  249;  Louisville  &  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  077,  40  L.  ed.  849, 

16  Sup.  Ct.  Rep.  714;  Glad»on  v.  Minnesota,. 
160  U.  S.  427,  430,  41   L.  ed.   1064,   1005, 

17  Sup.  Ct  Rep.  627;  IJiko  Shore  k  M.  S. 
R.  Co.  V.  Ohio,  173  U.  S.  285,  301,  303,  43 
L.  ed.  702,  708,  709,  19  Sup.  Ct  Rep.  405; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  084,  689,  43  L.  ed.  858,  861,  19  Sup. 
Ct.  Rep.  505. 

The  law  of  Tennessee  in  respect  to  dis- 
tribution of  money,  which  can  have  no  pos- 
sible bearing  upon  interstate  commerce,  is 
to  be  entirely  supplanted  by  a  congressional 
provision  under  the  pretext  of  regulating 
commerce  between  the  states. 

Freeman  v.  Illinois  C.  R.  Co.  107  Tenn. 
344,  64  S.  W.  1 ;  Greenlee  v.  East  Tennessee, 
V.  &  G.  R.  Co.  6  Lea,  418;  Stephens  v. 
Nashville,  C.  &  St.  L.  R.  Co.  10  Lea,  451; 
Holder  v.  Nashville,  C.  &  St  L.  R.  Co.  8 
Pick.  141,  86  Am.  St  Rep.  77,  20  S.  W. 
537. 

Because  powers,  rights,  and  liabilities 
may  be  defined  and  enforced  under  the  mari- 
time and  admiralty  jurisdiction  of  the  Unit- 
ed States,  it  does  not  follow  that  similar 
powers,  rights,  and  liabilities  can  be  de- 
fined or  enforced  as  to  interstate  carriers 
by  land.  The  character  of  commerce  by 
water  and  that  by  land  is  essentially  dif- 
ferent. 

The  Daniel  Ball  (The  Daniel  Ball  t. 
United  States)  10  Wall.  557,  666,  19  L. 
ed.  900,  1002:  Baltimore  &  O.  R.  Co.  v. 
Maryland,  21  Wall.  456,  470,  22  L.  ed.  678, 
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683;  Re  Garnett,  141  U.  S.  1,  12,  35  L.  ed.  289,  88  Am.  St.  Rep.  298,  48  S.  W.  429; 

C31,    633,    11    Sup.   Ct    Rep.    840;    Butler  State  y.  Bateman,  7  Ohio  N.  P.  487;  Da- 

V.  Boeton   k  S.   S.   S.  Co,   130  U.   S.  527.  buque  &  S.  C.  R.  Ck>.  v.  Richmond,  19  Wall. 

.12  L.  ed.  1017,  9  Sup.  Ct.  Rep.  612;  Pat  584,  689,  590,  22  L.  cd.  173,  176,  177;  Strat- 

torson  T.  The  Eudora,  190  U.  S.  169,  175,  ton  Claimants  y.  Morris  Claimants  (Dibrell 

176,  47  L.  ed.  1002,  1006,  1007,  23  Sup.  Ct.  v.  Lanier)   89  Tenn.  534,  12  L.R.A.  70,  15 

Rep.     821;     The    LotUwanna      (Rodd     v.  S.  W.  87;  Gulf,  C.  t  S.  F.  R.  Co.  v.  EUia, 

Hrartt)   21  Wall.  558,  577,  22  L.  ed.  654,  165  U.  S.  150,  156,  41  L.  ed.  666,  668,  17 

662.  Sup.  Ct.  Rep.  255;  Missouri  P.  R.  Co.  T. 

When  a  proylsion  of  an  act  of  Congress,  Mackey,  127  U.  S.  205,  210,  32  L.  ed.  107, 

in  assuming  to  regulate  commerce,  covers  109,  8  Sup.  Ct.  Rep.  1161;  Johnson  v.  St. 

intrastate  as  well  as  interstate  commerce,  Paul  &  D.  R.  Co.  43  Minn.  222,  8  L.RJL 

the  action  of  Congress  on  the  two  classes  419,  45  N.  W.  156;  Ballard  v.  Mississippi 

of  commerce,  being  inseparable,  must  fail  Cotton  Oil  Co.  supra;   Atchison,  T.   k  8. 

m  toto,  F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  98,  iS 

United   States   v.   Reese,   92    U.    S.   214,  L.  ed.  909,  910,  19  Sup.  Ct.  Rep.  609. 

f;  ^^^'  If  t  *^„^^'t't  'f'sf oLoo'*!^  Mr.  AI.xand«*  Pope  Humphrey  argued 

;    !?  IJ^k?\.Tt^--^J;,11  !    "  •  f  th*  «"•««.  '"d.  with  Messr..  R.  8    Lo^ 

T        .o«  TT    I"  l\V  y.",  *^«,    i^'/-  i"  ««»  Maxwell  Evarts,  filed  a  brief  for  d- 

Toy,    108   U.   S.   253,   262,   263,   49   L.   ed.  ^^^j.^x  ,^  ^,^,  .     J^  ooo 

1A4A     tt\M9     lAjj    oe    0        />.*    T>        a^A  lendant  in  error  m  No.  222: 

1040,    1043,    1044,  25    Sup.   Ct.   Rep.    644;  mx.        i                               v  n        •*!.•     av^ 

111-      •     n    T»    /^          -»€  T^     J         oAo  TT    o  There  is  a  commerce  wholly  within  the 

Illinois  C.  R.  Co.  y.  McKcndree,  203  U.  S.  ,.       ,..   .        ,  subject  to  Federal  reiralft. 

514,   51  L.  ed.  298,  27  Sup.  Ct.  Rep.   153;  Jj  ^  ^^'""^  "*  """^  ^""^^^^  ^  *^^'*^  '^^^^^ 

i^'i«n^';N!?'-'"'  '?  \  ^i^o'if'^'ar^-  «^^^-  ^-  0^<^^"'  »  Wheat.  1,  194,  6  L. 

S^B     30'L^^'""76fl    7?8    7'  Run    Ct  '  ^n  ^'   ^3,   69;    Trade-Mark   Cases,    100  U.   B. 

lln    7«i     W^*    A    '  vf.  '.    •     -^r^'   ^{  96,  25  L.  ed.  552;  Wabash,  St.  L.  &  P.  R, 

CS56,  763;  Ballard  v.  Mississippi  Cotton  Oil  '    „    tii;^^;-     iiq  tt    q    kkt    kak    Qt\  r 

r>^     ft!    \fJ««     fUM     AQ    T  T>  A    %7     Oft    Am  ^^'   ^'   ^"»"«",    118   U.    S.    557,   565,  30   L. 

«^  ^       l-«    ^iJM:                 '  «d-  244,  247,  1  Inters.  Com.  Rep.  31,  7  Sup. 

ot.   Kep.  4/0,  34  DO.  533.  p.    p         ^                                             "^                      * 

The  principle  i8  not  different  whether  the  ^  J;^r^  ^„    ^  generally  in  intenUto 

csane  be  civil  or  criminal.  ,  •    **      *,  j.          ai-j. 

Connolly  v.  Union  Sewer  Pipe  Co.   184  ri:t;«taL'SitrS  ^^                " 

•  •*^''«.  ♦   '    ^.f  T?™«  ^t^r«t  ?o  T-  «i-  686,  17  Sup.  a.  Rep.  214;  Pullman  0». 

-:,    «^«    ^Wi  ^nf  l^'  l?a    *L^-  '•  Ad*"""-  189  U-  S-  420,  47  L.  ed.  877.  23 

«1.  679    700.  24  Sup.  Ct    Rep.  436;  Allen  g        ^t.  Rep.  494;  New  York  ex  rel.  p;nu- 

Zi  ^T'Z'  T  ^-  ^-  ^"■^^'  ^*'  ^\h  "^'vania  R.'^Co.  v.  Knight.   192  U.  8.  21. 

^■«,   «n   ^!'•JT'T^^\  ??«7r°'    rf  «  L.  ed.  325,  24  Sup.  Ct.  Rep.  202. 

:  ®  ,f°'  ''Ij  ?°  }•■  '^\}^^'  "?' ,"  ^"P;  Si-  Another  line  of  case,  which  is  illuatf.. 

pp.   088;   Pollock  v.   Farmers'  Loan  AT...         -  ...     j^  *  .       _      ««     xu^ .  1.1.  ^« 

«o.  158  U.  S.  601,  635,  637,  39  L.  ed.  1108,  j,^'"  f,^^'?  ^^^"""  ^^        ^  ,      ^ 

:iioK    110a    ie  c        r.*    T>       A10  *^6  states  to  pass  separate  coach  laws. 

:ii25,  1126,  15  Sup.  Ct   Rep   912  jj^„  ^    ^^^.      ^'^  U.  S.  485,  24  L.  ed. 

!.♦       *!^   i!uT""  i  "   ^"^^  ?u^!!i*  '\T'  547:  I^ulsville,  N.  O.  &  T.  R.  Co.  v.  Missis- 

J^tes  the  5th  Amendment  to  the  Constitu-  ^j     .    133  u.  s.  587.  33  L.  ed.  784,  2  Intert. 

^ion  of  the  Lnited  Stati^.  ^^^  ^       g^l   ^^  g       ^t.  Rep.  348;  Plesay 

^    San  Mateo  County  v   Southern  P.  R   Co.  ^    Ferguson,  163  U.  S.  537,  41  L.  ed.  256, 

Sawy.  517,  13  Fed    150;  Allgeyer  v.  Lou-  jq  g„p   ^t.  Rep.  1138;  Chesapeake  A  O.  R. 

^^"*;  I        A.    ,>^  \f?^'x^^ '^*  ^'  t^  '  Co.  V.  Kentucky,  179  U.  S.  388,  46  L.  ad. 

^^5,   17  Sup.  Ct.  Rep.  427;  Lochner  v.  New  344,  2I  Sup.  a.  Rep.  101. 

^  ^'^*    ^??   ^'^'   ^^'    ^^'   *«    ^*   ^'   ?^^'  There  is  another  series  of  cases  in  regard 

^^3,  25  Sup.  Ct.  Rep.  539;  State  v.  Julow,  ^  3^^^^  ,^^3  requiring  railroad  trains  to 

1^9    Mo.   163,   29  L.R.A.   257,   50  Am.   St.  ^^^^  ^^  ^.^ain  stations. 

^cp.   443,  31   S.  W.  781;   Gillespie  v.  Peo-  Qladson  v.  Minnesota,  166  U.  S.  427,  436, 

P-le,    188   111.   176,  52  L.R.A.   283,   80  Am.  41  ^   ed.  1064,  17  Sup.  Ct.  Rep.  627;  Illi- 

^t.   Rep.  176,  58  N.  E.  1007 ;  SUte  ex  rel  ^oig  c.  R.  Co.  v.   Illinois,   163  U.  S.   14«. 

Milliner  v.  Kreutzberg,  114  Wis.  540,  58  K  41  l.  ed.  107,  16  Sup.  Ct.  Rep.  1096;  Lako 

5t.A.   748,  91  Am.  St.  Rep.  934,  90  N.  W.  ghore  k  M.  S.  R.   Co.  v.  Ohio,  173  U.  8. 

IOO8;   People  T.  Marcus,  185  N.  Y.  257,  7  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465; 

1^R.A.(NJS.)    282,   113  Am.  St.   Rep.   902,  Cleveland,  C.  C.  k  St.  L.  R.  Co.  v.  Illinoia, 

77    N.  E.   1073;   Wallace  v.  Georgia,  C.  &  177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct 

N.  R.  Co.  94  Ga.  732,  22  S.  E.  579;  Brew-  Rep.  722. 

ster  V.  C.  Miller's  Sons  Co.  101  Ky.  368,  38  In  these  cases  some  state  laws  were  held 

L.R.A.  505,  41  S.  W.  301;  Hundley  V.  Louis-  valid  and   others   invalid,   depending   upon 

ville  A  N.  R.  Co.  105  Ky.  162,  63  luRJL.  whether  their  effect  was  to  regulate  strictly 
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inirastatc  commerce  or  positively,  immodi- 
Ately,  and  directly  to  affect  interstate  com- 
merce. 

So,  also  as  to  power  over  rates,  the  two 
cases  of  Louisville  k  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  46  L.  ed.  298,  22  Sup.  Ct. 
Rpp.  95,  and  Louisville  &  N.  R.  Co.  v.  Eu- 
bank, 184  U.  S.  27,  46  L.  ed.  416,  22  Sup. 
Ct.  Rep.  277  may  be  contrasted. 

Exactly  the  same  result  has  followed 
from  an  examination  by  this  court  of  the 
Sherman  an ti -trust  law. 

United  States  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  39  L.  ed.  326,  16  Sup.  Ct.  Rep. 
249;  Hopkins  v.  United  States,  171  U.  S. 
678,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40; 
Addyston  Pipe  &  Steel  Co.  v.  United  States, 
176  U.  S.  211,  212,  44  L.  ed.  136,  137,  20 
Sup.  Ct.  Rep.  96. 

Various  cases  have  come  to  this  court 
involving  the  fellow-servant  laws  of  the 
states. 

Missouri  P.  R.  Co.  v.  Mackcy,  127  U. 
S.  206,  32  L.  ed.  108,  8  Sup.  Ct.  Rep.  1161; 
Minneapolis  k  St.  L.  R.  Co.  v.  Herrick,  127 
U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176;  Chicago,  K.  &  W.  R.  Co.  v.  Pontius, 
167  U.  S.  210.  39  L.  ed.  676,  15  Sup.  Ct. 
Rep.  585;  Tullis  v.  T^ke  Erie  &  W.  R.  Co. 
175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct. 
Rep.  136. 

These  fellow-srrv.ant  laws  were  not  made 
by  the  states  to  a  ;wy  simply  to  corpora- 
tions created  by  the  particular  state  enact- 
ing the  law,  nor  as  applicable  alone  to  the 
citizens  of  such  state,  but  were  general  in 
their  application,  applying  to  all  persons,  in- 
dividuals, or  corporations  carrying  on  busi- 
ness within  the  state,  and  without  regard 
to  the  character  of  that  business.  They 
were  vigorously  assailed  in  this  court,  and 
yet  there  was  not  a  suggestion,  by  court  or 
counsel,  that  they  were  in  any  way  inimical 
to  the  commerce  clause  of  the  Constitution. 

Again,  tliere  is  a  series  of  cases  (Missouri 
P.  R.  Co.  V.  Humes,  115  U.  S.  513,  29  L. 
ed.  463,  6  Sup.  Ct.  Rep.  110;  Minneapolis 
k  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  26, 
32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207;  Minne- 
apolis &  St.  L.  R.  Co.  V.  Emmons,  149  U. 
S.  364,  37  L.  ed.  769,  13  Sup.  Ct.  Rep.  870) 
where  state  legislation  required  railroads 
to  fence  their  tracks,  and  imposed  upon 
them  single  or  double  liability  for  damages 
growing  out  of  their  failure  so  to  do.  There 
is  no  doubt  that  these  were  interstate  roads, 
and  yet,  although  the  constitutionality  of 
these  acts  was  attacked  in  this  court,  no 
one  suggested  that  they  were  regulations  of 
interstate  commerce. 

The  same  is  true  of  the  case  of  St.  Louis 
k  S.  F.  R.  Co.  V.  Mathews,  105  U.  S.  1,  41 
L.  ed.  611,  17  Sup.  Ct.  Rep.  243  where 
this  court  had  under  consideration  an  act 


of  the  state  of  Missouri,  making  a  railroad 
liable  for  accidental  fires.  Here  no  sug- 
gestion was  made  that  this  was  a  regula- 
tion of  commerce,  but  the  14th  Amendment 
was  invoked,  although  without  success. 

We  think  it  most  significant  that  when 
state  legislation  has  been  attacked  in  this 
court  as  violatix'e  of  the  Constitution  of  the 
United  States  (a)  because  it  required  an 
express  company  to  be  licensed  by  the  state 
in  order  that  it  might  carry  on  an  intra- 
state business  (Osborne  t.  Florida,  164  U. 
S.  650,  41  L.  ed.  686,  17  Sup.  Ct.  Rep.  214), 
or  (b)  because  it  taxed  the  Pullman  Com- 
pany for  carrying  on  on  intrastate  business 
(Pullman  Co.  v.  Adams,  189  U.  S.  420,  47 
L.  ed.  877,  23  Sup.  Ct.  Rep.  494),  or  (e) 
because  it  taxed  a  railroad  company  on  its 
cab  service  (New  Yorlc  ex  rel.  Pennsylvania 
R.  Co.  ▼.  Knight,  192  U.  8.  21,  48  L.  ed. 
325,  24  Sup.  Ct  Rep.  202),  or  (d)  because 
it  required  separate  coaches  for  the  races 
(Hall  V.  DeCuir,  96  U.  S.  485,  24  L.  ed. 
647),  or  (e)  because  it  required  trains  to 
stop  at  certain  stations  (Gladson  v.  Minne- 
sota, 166  U.  S.  430,  41  L.  ed.  1065,  17  Sup. 
Ct.  Rep.  627),  or  (f)  because  it  required 
engineers  to  be  licensed  (Smith  v.  Alabama, 
124  U.  S.  465,  1  Inters.  Com.  Rep.  804,  31 
L.  ed.  508,  8  Sup.  Ct.  Rep.  664),  or  (g) 
because  it  required  engineers  to  be  examined 
for  color  blindness  (Nashville,  C.  k  St.  L. 
R.  Co.  V.  Alabama,  128  U.  S.  96,  32  L.  ed. 
352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct. 
Rep.  28), — the  argument  of  counsel  and 
opinions  of  court  have  been  at  once  directed 
to  the  consideration  of  the  commerce  clause 
of  the  Constitution. 

On  the  other  hand,  when  state  legislation 
has  been  attacked  in  this  court  as  invalid 
(a)  because  it  altered  the  rule  of  fellow 
servant  (Missouri  R.  Co.  v.  Mackey,  supra), 
or  (b)  because  it  rendered  a  railroad  com- 
pany liable  for  stock  killed  on  account  of 
failure  to  fence  (Missouri  P.  R.  Co.  t. 
Humes,  supra),  or  (c)  because  it  ren- 
dered a  railroad  company  liable  for  Are 
set  without  negligence  (St.  Louis  k  8.  F. 
{I.  Co.  ▼.  Mathews,  supra), — in  no  one  df 
the  cases,  although  all  these  laws  were 
general  in  their  nature,  and  applicable  to 
intrastate  as  well  as  interstate  oommeree, 
has  the  argument  of  counsel  or  opinion  of 
the  court  so  much  as  hinted  that  these 
matters  have  any  sort  of  relation  to  ths 
commerce  clause. 

When  cases  have  come  to  this  oonrt  in- 
volving the  question  whether  a  particular 
state  law  is  a  regulation  of  interstate  com* 
mcrce,  the  question  has  been,  Docs  the  state 
law  put  a  burden  on  interstate  traffic? 

Brown  V.  Mar}'land,  12  Wheat.  420,  6  L. 
ed.  678 ;  Leisy  v.  Hardin,  136  U.  a  100,  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
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mr.  BowAM  T.  luzHon  a  R.  oo.  4n,  4N 

CL  Bap.  681;  Sobblns  t.  Tudng  Diatriet,  th«fr  nnltj  ham  bcni  oonaldend  At  the  mum 

lED  D.  B.  MS,  30  L.  sdL  AM,  1  Intcn.  Com.  time. 

Rep.  4S,  T  Sup.  Ct.  Rep.  SOS.  As  atttted  In  the  deolantioni  •■  flnkllj 
Or  the  question  has  been,  Doe*  the  state  unended,  recoreiy  wm  nught  in  each  oaaa 
law  plaea  a  burden  on  interstate  tranapor-  at  dtmagei  occasioned  bj  the  death  of  th* 
tatlonT  respective  intestates  white  serving  as  a  fir*- 
Oihbons  v.  Ogden,  9  Wheat  I,  0  L.  ed.  S3;  nan  on  a  locomotive  actually  Engaged  !■ 
Crandall  y.  Nevada,  S  Wail.  30,  18  L.  ed.  moving  an  Interstate  commerce  train.  Im 
T46;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  Mch  of  the  cases  it  was  MegeA  that  the  In- 
118  U.  8.  567,  30  L.  ed.  244,  1  Inters.  Com.  tesUte  met  his  death  through  no  fault  of 
Rap.  31,  7  8up.  Ci  Rep.  4.  bia,  hut  solely  through  the  fault  of  em* 
Federal  legislation  on  the  subject  of  ployees  of  the  company,  who  were  bis  fat- 
transportation  of  persons  and  proper^  by  low  servants.  In  both  the  right  of  acUoa 
water  U  not  and  cannot  be  rested  on  the  was  expressly  based  upon  the  act  of  Con- 
commerce  clause.  gresi  of  June  11,  1006,  nntitled  "An  Act  Re- 
Re  Gamett,  141  U.  a  1,  85  L  ed.  631.  !»*•"«  to  Liability  of  Common  Carriers  la 
11  Sup.  Ct,  Rep.  840;  Lehigh  Valley  R.  Co.  f**  District  of  Columbia  and  Territories  and 
V.  Pennsylvania,  14S  U.  S.  203,  36  L.  ed.  Common  Carriers  Engaged  in  Commerce  be- 
BTB,  4  Inters.  Com,  Rep.  BT,  12  Sup.  Ct  t*'^''  **>«  Slates  and  between  the  States  and 
Rep.  808;  The  Roanoke,  189  U.  S.  1B6,  47  F'oreign  Nations  to  Their  Employee*."  [34 
L  ed.  770,  23  Sup.  Ct  Rep.  4B1;  Butler  SUt  at  L.  232,  chap.  3073,  U.  S.  Corop. 
V.  Boston  A  S.  S.  8.  Co.  130  V.  S.  527,  32  SUt.  Supp.  1007,  p.  891.]  By  demurrer  im 
L  ed.  1017.  D  Sup.  Ct  Rep.  612;  The  Bel-  «"*•  •>'  "■•  ="»"  "'=  «'  "!'«"  "P«n  "" 
fast  {The  Belfast  v.  Boon)  7  Wall.  824,  *»«a'led  na  being  repugnant  to  the  Constitu- 
•40,  10  h.  ed.  286.  270;  People  ei  rel.  Penn-  tion  of 'the  United  Stales.  In  both  cases  the[4*4] 
syli-ania  R.  Co.  v.  Knight   171   N    Y    364.  nepartment  of  Justice,  on  behalf  of  the  Unit- 


es Am.  St  Rep.  610,  64  N.  E. 


ed  States,  asked  to  be  allowml  t 


Even  If  the  control  of  ships  and  shippinc    '<"■   ^^*   purpose   of  supporting  the 


intervene 


w-as  given  to  Congress  under  the 
clause  of  the  Constitution,  yet  the  wide  ex- 
ftnnt  of  the  exercise  of  that  power  with  ref- 
^Tonce  to  matters  pertaining  to  navigation 
4*  no  precedent  for  the  exercise  of  such 
.^^nwer  by  Congress  with  referenoe  to  com- 
^EMierc«  on  land  between  the  states. 

The  Daniel  Ball  (The  Daniel  Qall  v.  Unlt- 
^g-ad  SUtes)  10  Wall.  657,  IB  L.  ed.  900; 
^^ullman's  Palnce  Car  Co,  v.  Pennsylvania, 
^^■■41  U.  S.  18,  23.  3li  L.  ed.  813.  616,  3  Intirs. 
KZ^om.  Rep.  S05,  11  Sup.  Ct  Rpp.  876;  Sher- 
M_ock  V.  Ailing.  93  U.  S.  100,  23  L.  ed.  810; 
^fcord  V.  Goodall,  N.  k  P.  S.  S.  Co.  102  U. 
^^.  541,  544,  28  L.  ed.  SZ4,  226- 
,  As    the    act    embraces    employees   of    alt 

^^Kinda.  it  is  void,  not  l>eing  separable. 

United  SUtes  v.  Reese,  92  U.  S.  214,  23 
~^^L.  ed.  663;  Baldwin  v.  Franks,  ISO  U.  8. 
— "WTB,  30  L.  ed.  788,  7  Sup.  Ct  Kep.  B5B,  703 ; 
"IPoindcxler  »,  Grccnhow,  114  U.  S.  209,  304, 
-MS,  29  L.  ed.  185,  107,  108,  6  Sup.  Ct.  Rep. 
MS,  082;  Pollock  V.  FarmPrs'  Loan  &  T. 
Co.   I6S  U.  S.  601,  39  L.  ed.  1108,  15  Sup. 

a,    Bep.    912;    Connolly    v.    Union    Sewer    

Pipe  Co.   184  U.  S.  540,  46   L.  ed.  679,  22     t<:hapt< 
Snp.  Ct  Rep.  431;  Illinois  C.  R.  Co.  v.  Mc- 
Kciidree,  203  U.  S.  514.  51   L.  ed.  2')S,  27 
Sup.  Ct  Rep.   153. 


tutinnnlitj  of  the  act.  In  the  lirst  (the 
Houard}  case  this  request  ivas  jrranled,  la 
the  second  (the  Brooks)  cane  the  court, 
while  denying  the  reque<>t  upon  the  ground 
that  it  knew  of  nn  law  authorir.in;;  such  an 
intervention  simply  becauri'  the  validity  of 
an  act  of  Conjiresg  was  drawn  in  question. 
Intervention  simply  becau^i'  tlie  validity  of 
be  hpard  as  a  friend  of  the  court.  In  both 
coBi's  t)io  act  was  held  tii  be  unconstitutional, 
the  demurrer  was  sustaineil,  and  the  decla- 
rations iliomissed.  These  direct  writs  of  er- 
ror wi»re  then  prosecuted,  and  at  l>ar  tha 
canes  have  been  sri^ued,  by  printed  brief  and 
nr.illv,  not  nnly  by  the  parties  in  interest, 
but  oil  brhalf  of  the  United  States  through 
llie   Attorney   General    as   a   friend   of   tba 


As  tlie 


to  be  decided  is  uhetlier  the 
irte  lielow  »ere  Ti;>ht  in  holding  that  ths 
(  ol  Congress,  which  wa»  the  basis  of  the 
ipectire  esuses  of  action,  was  repugnant 
the  Constitution  of  the  United  SUtca, 
rejiroduce  the  tpxt  of  that  set  in  the  mar- 


Mr.  .Justice  Wh(te  delivered  the  opinior 
of  the  court; 

To  dispose  of  these  cases  It  is  necessary  to 
decide  a  fundamental  question  which  U 
equally  decisive  as  to  both.  They  were  ar- 
gued at  the  bar  together,  and  because  ol 
Kl  li.  ad.  I 


3073.  An  Aet  Relating  to  Liahfl- 
itv'of  Common  Carriere  in  the  District  of 
Cnlumhia  and  Territories,  and  Common 
Caniers  Ent^Ked  in  Commerce  between 
the  States  and  between  the  States  and 
Foreign  Nations  to  Their  Employees. 

Ba  It  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  ('ongrees  assembled.  That  every 
m  carrier  engaged  in  trade  or  oom- 
In  the  Diatriet  of  Columbia,  or  in  ai^ 
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SUPBKMS    COUBT    OF    THB    UlflTBD    STATES. 


Oct. 


[4 1 1  ]  *Bef ore  coming  to  consider  the  contentions 
concerning  the  constitutionality  of  the  act, 
we  notice  certain  suggestions  which  proceed 
upon  the  assumption  that  they  may  concern 
the  issue  for  decision.  It  is  said  that  the 
statute  inordinately  extends  the  power  of 
Congress  and  unduly  diminishes  the  legis- 
lative authority  of  the  states,  since  it  seeks 
to  exert  the  power  of  Ongress  as  to  the  re- 
lation of  master  and  servant, — a  subject 
hitherto  treated  as  being  exclusively  within 
the  control  of  the  states;  and  that  in  prac- 
tice its  execution  will  cripple  the  state  and 
enlarge  the  Federal  judicial  power,  since 
its  effect  will  be  to  cause  every  action  con- 
cerning an  injury  to  a  servant  employed  by 
a  common  carrier  who  may  engage  in  inter- 
state commerce  to  cease  to  be  a  matter  of 
state  jurisdiction,  and  to  be  cognizable  in 
the  Federal  courts.  Moreover,  it  is  said, 
the  statute  will  create  confusion  and  un- 
certainty as  to  the  rights  of  those  dwelling 
within  the  states,  that  it  will  operate  in- 
juriously upon  all  who  choose  to  engage  in 

(4tl]interBtate  commerce  *a8  a  common  carrier, 
since  those  who  so  do  will  become  subject 
to  the  liability  which  the  statute  creates,  to 
be  tested  by  the  rules  of  negligence  which 
the  statute  embodies,  although  such  rules 
be  unknown  to  the  laws  of  the  several  states. 
Besides,  the  statute,  it  is  urged,  discrim- 
inates against  all  who  engage  as  common 
carriers    in    interstate    commerce,  since  it 


makes  them  responsible  without  limit  as  to 
the  amount  to  one  servant  for  an  injury  suf- 
fered by  the  acts  of  a  coservant,  even  in  a 
case  where  the  negligence  of  the  injured 
servant  has  contributed  to  the  result,  henot 
placing  all  employers  who  are  common 
riers  in  a  disfavored,  and  all  their  employi 
in  a  favored,  class.  Indeed,  it  is  insisted 
the  statute  proceeds  upon  contradictory 
principles,  since  it  imposes  the  increased  re- 
sponsibility just  stated  upon  the  master, 
presumably  in  order  to  make  him  more  care- 
ful in  the  selection  of  his  servants,  and  yet 
minimizes  the  necessity  for  care  on  the  part 
of  the  servant  by  allowing  recovery,  al- 
though he  may  have  been  negligent 

But  without,  even  for  the  sake  of  ar^ga- 
ment,  conceding  the  correctness  of  these  8Ug>- 
gestions,  we  at  once  dismiss  them  from  con- 
sideration as  concerning  merely  the  expedi* 
ency  of  the  act,  and  not  the  power  of  Con- 
gress to  enact  it.  We  say  this  since,  in  test- 
ing the  constitutionality  of  the  act,  we  must 
confine  ourselves  to  the  power  to  pass  it» 
and  may  not  consider  evils  which  it  is  sup- 
posed will  arise  from  the  execution  of  the 
law,  whether  they  be  real  or  imaginary. 

All  the  questions  which  arise  concern  the 
nature  and  extent  of  the  power  of  Congreee 
to  regulate  commerce.  That  subject  has 
been  so  often  here  considered  and  has  been 
so  fully  elaborated  in  recent  decisions,  two 


territory  of  the  United  States,  or  between 
the  several  states,  or  between  any  territory 
and  another,  or  between  any  territory  or 
territories  and  any  state  or  states,  or  the 
District  of  Columbia,  or  with  foreign  na- 
tions, or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  na- 
tions, shall  be  liable  to  any  of  its  employees, 
or,  in  the  case  of  his  death,  to  his  personal 
representative  for  the  benefit  of  his  widow 
and  children,  if  any;  if  none,  then  for  his 
parents;  if  none,  then  for  his  next  of  kin 
dependent  upon  him, — for  all  damages  which 
may  result  from  the  negligence  of  any  of  its 
officers,  agents,  or  employees,  or  by  reason 
of  any  defect  or  insufficiency  due  to  its  neg- 
ligence in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roaidbed,  ways,  or  works. 

Sec.  2.  That  in  all  actions  hereafter 
brought  against  any  common  carriers  to  re- 
cover damages  for  personal  injuries  to  an 
employee,  or  where  such  injuries  have  re- 
sulted in  his  death,  the  fact  that  the  em- 
ployee may  have  been  guilty  of  contributory 
negligence  shall  not  l^r  a  recovery  where 
his  contributory  negligence  was  slight  and 
that  of  the  employer  was  gross  in  compari- 
son, but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee. 
All  questions  of  negligence  and  contributory 
negligence  shall  be  for  the  jury. 

See-  3.  That  no  contiaet  of  employment^ 


insurance,  relief,  benefit,  or  indemnity  for 
injury  or  death  entered  into  by  or  on  belialf 
of  any  employee,  nor  the  acceptance  of  anj 
such  insurance,  relief,  benefit,  or  indemnitT 
by  the  person  entitled  thereto,  shall  consti- 
tute any  bar  or  defense  to  any  action  brought 
to  recover  damages  for  personal  injuries  to 
or  death  of  such  employee:  Provided,  how- 
ever. That,  upon  the  trial  of  such  action 
against  any  common  carrier,  the  defendant 
may  set  off  therein  any  sum  it  has  contrib- 
uted toward  any  such  insurance,  relief,  ben* 
efit,  or  indemnity  that  may  have  been  paid 
to  the  injured  emplovee,  or,  in  case  of  his 
death,  to  his  personal  representative. 

Sec.  4.  That  no  action  shall  be  maintained 
under  this  act  unless  commenced  within  one 
year  from  the  time  the  cause  of  action  ae- 
crued. 

Sec.  5.  That  nothing  in  this  act  shall  be 
held  to  limit  the  dut^  of  common  carriers 
by  railroads  or  impair  the  rights  of  their 
employees  under  the  safety  appliance  act  of 
March  second,  eighteen  hundred  and  ninety- 
three  [27  SUt.  at  L.  631,  chap.  196,  U.  & 
Comp.  Stat.  1901,  p.  3174],  as  amended  April 
first,  eighteen  hundred  and  ninety -six  [20 
Stat,  at  L.  86,  chap.  87],  and  March  second^ 
nineteen  hundred  and  three  [32  Stat,  at  Lk 
943,  chap.  976,  U.  S.  Comp.  Stat.  Supn. 
1907,  p.  885]. 

Approved  June  11,  1906. 

SOT  fr.  8. 


1907. 
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of  which  are  noted  in  the  margin,t  that  we 
eontent  ourselves*  for  the  purposes  of  this 
case,  with  repeating  the    broad    definition 
of  the  commerce  power  as  expounded  by  Mr. 
Chief  Justice  Marshall  in  Gibbons  v.  Ogden, 
9  Wheat.  1,  196,  6  L.  ed.  23,  70,  where  he 
said: 
''We  are  now  arrived  at  the  inquiry,  What 
S]is  this  power?   *It  is  the  power  to  regulate; 
that  is,  to  prescribe  the  rule  by  which  com- 
merce is  to  be  governed.     This  power,  like 
all  others  vested  in  Congress,  is  complete 
in  itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than   arc  prescribed    in    the .  Constitution. 
...     If,  as  has  always  been  understood, 
the  sovereignty  of  Congress,  though  limited 
to  specified  objects,  is  plenary  as  to  those 
olijccts,  the  power  over  commerce  with  for- 
eign  nations  and  among  the  several  states 
is   vested   in  Congress  as  absolutely   as   it 
Would   be   in   a   single  government,   having 
in  its  constitution  the  same  restrictions  on 
t  lie  oxerci-io  of  the  jjower  as  are  found  in 
tlic  Constitution  of  the  United  States." 

Accepting,  as  we  now  do  and  as  has  al- 
^^^ays  been  done,  this  comprehensive  state- 
vificnt  of  the  power  of  Congress,  we  also 
^dopt  and  reiterate  the  perspicuous  state- 
vncnt  made  in  the  same  case  (p.  194),  of 
"those  matters  of  state  control  which  are  not 
embraced  in  the  grant  of  authority  to  Con- 
^^ress  to  regulate  commerce: 

•*It  is  not  intended  to  say  that  these  words 

^i?omprehend   that   commerce  which   is  com- 

a^letely    internal,    which    is    carried    on    be- 

"^wpon  man  and  man  in  a  state,  or  between 

^  lifTermt  parts  of  the  same  state,  and  which 

^^<H}yi   not    extend   to   or  affect   other   states. 

^^'»ch  a  j>ower  would  be  inconvenient  and  is 

^^*^rtainly    unnecesHary.     Comprehensive    as 

''o   word  'aninnu''  is.  it  may  very  ])roperly 

restricted  to  that  commerce  which  con- 

»*ns    more   states   than   one.     .     .     .     The 

tiiuB  and  character  of  the  whole  govern- 

^nt  seem  to  be,  that  its  action  is  to  be  ap- 

tcd  to  all  the  external  concerns  of  the  na- 

^^11.   and  to  those  internal  concerns  which 

^ect  the  states  generally;  but  not  to  tliose 

liicli   are  completely  within   a   particular 

e,    which    do    not    affect    other    states, 

^d   with  which  it  is  not  necessary  to  in- 

rfere   for  the  purpose  of  executing  some 

the  general  powers  of  the  government.'* 

We   think  the  orderly  discussion   of  the 

Question  may  best  be  met  by  disposing  of 

Hie  afflmiative  propositions  relied  on  to  es- 


+Ix)ttery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  345  et  seq.,  47  L.  ed.  492,  49«,  23 
JSup.  Ct.  Kep.  321;  Nortliern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  335,  48  L. 
e<l.  riTO,  099,  24  Sup.  Ct.  Rep.  430,  and  cases 
cited. 
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tablish  that  the  statute  conflicts  with  the 
Constitution. 

*In  the  first  place,  it  is  asserted  that  ther(^[494l 
is  a  total  want  of  power  in  Congress  in  any 
conceivable  aspect  to  regulate  the  subject 
with  which  the  act  deals.  In  the  second 
place,  it  is  insisted  the  act  is  void,  even  al- 
though it  be  conceded,  for  the  sake  of  ar- 
gument, that  some  phases  of  the  subject 
with  which  it  is  concerned  may  be  within 
the  power  of  Congress,  because  the  act  is 
confined  not  to  such  phases,  but  asserts  con- 
trol over  many  things  not  in  any  event  with- 
in the  power  to  regulate  commerce. 

While  it  may  be,  if  we  indulged,  for  the 
sake  of  argument,  in  the  hypothesis  of  lim- 
ited power  upon  which  the  second  proposi- 
tion rests,  it  would  result  that  a  considera- 
tion of  the  first  proposition  would  be  un- 
necessary because  the  act  would  be  found  to 
be  repugnant  to  the  Constitution,  because 
embracing  provisions  beyond  such  assumed 
and  restricted  authority,  we  do  not  think 
we  are  at  liberty  to  avoid  deciding  whether, 
in  any  possible  aspect,  the  subject  to  which 
the  act  relates  is  within  the  power  of  Con- 
gress. We  say  this,  for  if  it  be  that,  from 
the  nature  of  the  subject,  no  power  what- 
ever over  the  same  can,  under  any  conceir* 
able  circumstances,  be  possessed  by  Congress, 
we  ought  to  so  declare,,  and  not,  by  an  at- 
tempt to  conceive  the  inconceivable,  assume 
the  existence  of  some  authority,  thus,  it  may 
be,  misleading  Congress  and  giving  rise  to 
future  contention. 

1.  The  proposition  that  there  is  an  abso- 
lute want  of  power  in  Congress  to  enact  the 
statute  is  based  on  the  assinnption  that,  as 
the  statute  is  solely  addressed  to  the  regula- 
tion of  the  relations  of  the  employer  to 
those  wli(Hn  he  employs,  and  the  relation 
of  those  employed  by  him  among  themselves, 
it  deals  with  subjects  which  cannot,  under 
any  circumstances,  come  within  the  power 
conferred  upon  Congress  to  regulate  com- 
merce. 

As  it  is  patent  that  the  act  does  regulate 
the  relation  of  master  and  servant  in  the 
oases  to  which  it  applies,  it  must  follow  that 
tlie  act  is  beyond  the  authority  of  Congress 
if  the  proposition  just  stated  be  well  found- 
ed. But  we  may  not  •test  the  pow-[495] 
er  of  Congress  to  regulate  commerce, 
solely  b}'  abstractly  considering  the  par- 
ticular subject  to  which  a  regulation  re- 
lates, irrespective  of  whether  the  regulation 
in  question  is  one  of  interstate  commerce. 
On  the  contrary,  the  test  of  power  is  not 
merely  the  matter  regulated,  but  whether 
the  regulation  is  directly  one  of  interstate 
commerce,  or  is  embraced  within  the  grant 
conferred  on  Congress  to  use  all  lawful 
means  necessary  and  appropriate  to  the  ex- 
ecution of  the  power  to  regulate  commerce. 
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We  think  the  unsoundness  of  the  contention  statutes  which  regulated  the  relation  of  mas- 
that,  because  the  act  regulates  the  relation  ter  and  servant  were  applicable  to  those 
of  master  and  servant,  it  is  unconstitu-  actually  engaged  in  an  operation  of  inter^ 
tional,  because,  under  no  circumstances,  and  state  commerce,  because  tlie  state  power  ex- 
to  no  extent,  can  the  regulation  of  such  sub-  isted  until  Congress  acted,  by  necessary  im- 
ject  be  within  the  grant  of  authority  to  reg-  plication  refute  the  contention  that  a  regu- 
ulate  commerce,  is  demonstrable.  We  say  lation  of  the  subject,  confined  to  interstate 
this  because  we  fail  to  perceive  any  just  commerce,  when  adopted  by  Congress,  would 
reason  for  holding  that  Congress  is  without  be  necessarily  void  because  the  regulation  of 
power  to  regulate  the  relation  of  master  and  the  relation  of  master  and  servant  was, 
servant,  to  the  extent  that  regulations  however  intimately  connected  with  inter- 
adopted  by  Congress  on  that  subject  are  state  commerce,  beyond  the  power  of  Con- 
solely  conHned  to  interstate  commerce,  and  gress.  And  a  like  conclusion  also  persua- 
thercfore  are  within  the  grant  to  regulate  sively  results  from  previous  rulings  of  this 
that  commerce,  or  within  the  authority  court  concerning  the  act  of  Congress  known 
given  to  use  all  means  appropriate  to  the  as  the  safety  appliance  act.  Johnson  v. 
exercise  of  the  powers  conferred.  To  illus-  Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  363, 
tratc:  Take  the  case  of  an  interstate  rail-  25  Sup.  Ct.  Rep.  158;  Schlemmer  v.  Buf- 
way  train;  that  is,  a  train  moving  in  inter-  falo,  R.  &  P.  R.  Co.  205  U.  S.  1,  51  L.  ed. 
state  commerce,  and  the  regulation  of  which  08 1,  27  Sup.  Ct.  Rep.  407. 
therefore  is,  in  the  nature  of  things,  a  reg-  2.  But  it  is  argued,  even  though  it  be 
ulation  of  such  commerce.  It  cannot  be  said  conceded  that  the  power  of  Congress  may 
that  because  a  regulation  adopted  by  Con-  be  exercised  as  to  the  relation  of  master 
gress  as  to  such  train  when  so  engaged  in  ftnd  servant  in  matters  of  interstate  corn- 
interstate  commerce  deals  with  the  relation  merce,  that  power  cannot  be  lawfully  cx- 
of  the  master  to  the  servants  operating  such  tended  so  as  to  include  the  regulation  of 
train  or  the  relations  of  the  servants  en-  ^^^  relation  of  master  and  servant,  or  of 
gaged  in  such  operation  between  themselves,  servants  among  themselves,  as  to  things 
that  it  is  not  a  regulation  of  intersUte  com-  ^^*^^  *^^  "®*  interstate  commerce.  From 
merce.  This  must  be,  since  to  admit  the  ^^"«  >^  "  insisted  the  repugnancy  of  the  act 
authority  to  regulate  such  train,  and  yet  *^  the  Constitution  is  clearly  shown   as  the 

to  say  that  all  regulations  which  deal  with  '^"^  ^'  W''?^  '"^^f  it  certain  that   the 

Au    «li  *•         #         i.          J              X                J  power  which  it  asserts  extends  not  only  to 

the  relation  of  master  and  servants  engaged  f«,*.        *         *.           ,             ^j 

.     ..              ..             .       ....             ^     .  the  relation  of  master  and  servant  and  serv- 

in  its  operation  are  invalid  for  want  of  pow-  x                  ^u         r             *     ai  •            »  •  i. 

\ ,  .     .    .    .               ,     ^.                *^ ^  ants  among  themselves  as  to  things  which 

er,  would  be  but  to  concede  the  power  and  u  n      •  *      *  *                         u  * 

./      .     J         .,              ...           .^.  are    wholly    interstate    commerce,    but    cm- 

then  to  deny  .t;  or,  .tall  events  to  recog-  ^^^^^^  .^^'^^  ^^,^t.„„^  ^,  ^^  ^^^^^^  ^^^ 

njzc^the  power  and  yet  to  render  it  .ncom-  ^^5^^^    ^^^^.^    .„    ^^^^^^    character,    and 

•^  ,,  ■              -    .,                       .     X     i.  X  ji  which  do  not  come  within  the  authority  of 

Because   of   the    reasons    lust   stated    we    r> _„     rr^  x^  x  xu-  •*•  • 

„  .  I  .        „             ,          XV             •  1      X-         «  Congress.    To  test  this  proposition  requires 

niiiriit   well  pass  from  the  consideration  of  *.            •  i      *i     *     x    #  xi         i. 

r^A4>i«uJ....i  :»»4^     \x-     ji  u               XI.  X        •*!  •  1  us  to  consider  the  text  of  the  act. 

[4  96  J  the  subject.    We  add,  however,  that  we  "think  „          xi      i  x        *•        -x   •        _x  •      x*.   -^ 

\u^  ^^^i^  ^t  4.U               -x-      •     u         1  From   the   1st  section  it  is  certain   that 

the  error  of  the  proposition  is  shown  by  pre-  xv        x       *     j     x                •  j-  -j     i 

.^„„     ,     .  .           «   xu-             X       rr.u         XL  the  act  extends  to  every  individual  or  cor- 
vious   decisions  of   this   court.     Thus,   the  ..         ,                           .     .  x      x  x 
.    ,                       X  X    X    •  X    *          -xi  poration  who  may  engage  m  interstate  corn- 
want  of  power  in  a  state  to  interfere  with  an  '                             j      p*  «■»           tx       n       . 
:«4.      *..*           -.          X     •      •*  xu      u         o«  merce  as  a  common  carrier.    Its  all-embra- 
interstate  commerce  train,  if  thereby  a  di-  .              •    ,                         -               .. 
_,,,                      J            sxxx  cing  words  leave  no  room  for  any  other  con- 
rect  burden  is  imposed  upon  interstate  com-  ,     .         tx           •     i   j     *                »       x 

XXI  J  1  .  X.  **^.  .  elusion.  It  may  include,  for  example,  steam 
merce,  IS  settled  beyond  question.  Missis-  railroads,  telegraph  lines,  telephone  lines, 
sippi  R.  Commission  v.  Illinois  C.  R.  Co.  the  express  business,  vessels  of  every  kind, 
203  U.  S.  335,  343,  51  L.  ed.  209,  214,  27  whether  steam  or  sail,  ferries,  bridges,  wag- 
Sup.  Ct.  Rep.  90,  and  cases  cited;  Atlantic  on  lines,  carriages,  trolley  lines,  etc.  Now, 
Coast  Line  R.  Co.  v.  Wharton,  207  U.  S.  328,  the  rule  which  the  statute  establishes  for  the 
ante,  121,  28  Sup. Ct.  Rep.  121.  Anddecisions  purpose  of  determining  whether  all  the  sub- 
cited   in   the   margin,!   holding   that   state  jects  to  which  it  relates  are  to  be  controlled 

'• by  its  provisions  is  that  anyone  who  oon- 

fSherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ducts  such  business  be  a  "common  carrier, 

ed.  819;  Missouri  P.  R.  Co.  v.  Mackey,  127  engaged  in  trade  or  commerce  in  the  Dis- 


V.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1101;  Minneapolis  &  St.  L.  R.  Co.  v.  Her- 
rick,  127  U.  S.  210,  32  L.  ed.  109,  8  Sup. 
Ct.  Rep.  1176;  Chicago,  K.  &  W.  R.  Co. 
V.  Pontius,  167  U.  S.  209,  39  L.  ed.  675,  15 
Sup.  Ct.  Rep.  585;  Tullis  v.  Lake  Erie  & 
W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  192,  20 
^up.  Ct.  Rep.  136. 


trict  of  Columbia,  or  in  any  territory  of  the 
United  States,  or  between  the  several  states," 
etc.  That  i^  the  subjects  stated  all  come 
within  the  statute  when  the  individual  or 
corporation  is  a  common  carrier  who  en- 
gages in  trade  or  commerce  between  the 
states,  etc     From  this  it  follows  that  Um 


^^  ao7  U.  8. 
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itatuie  deals  with  all  the  concerns  of  the 
individuals  or  corporations  to  which  it  re- 
lates if  they  enga^^e  as  common  carriers  in 
trade  or  commerce  between  the  states,  etc., 
and  does  not  confine  itself  to  the  interstate 
commerce  business  which  may  be  done  by 
such  persons.  Stated  in  another  form,  the 
statute  is  addressed  to  the  individuals  or 
corporations  who  are  engaged  in  interstate 
commerce,  and  is  not  confined  solely  to  reg- 
ulating the  interstate  commerce  business 
which  such  persons  may  do, — that  is,  it 
regulates  the  persons  because  they  engage  in 
interstate  commerce,  and  does  not  alone  reg- 
ulate the  business  of  interstate  commerce. 

And  the  conclusion  thus  stated,  which 
ilows  from  the  text  of  the  act  concerning  the 
individuals  or  corporations  to  which  it  is 
-nade  to  apply,  is  further  demonstrated  by 
a  consideration  of  the  text  of  the  statute 
defining  the  servants  to  whom  it  relates. 
3  *Thu8,  the  liability  of  a  common  carrier  i^ 
declared  to  be  in  favor  of  "any  of  its  em- 
ployees." As  the  word  "any"  is  unquali- 
fied, it  follows  that  liability  to  the  servant 
is  coextensive  with  the  business  done  by  the 
employers  whom  the  statute  embraces;  that 
is,  it  is  in  favor  of  any  of  the  employees  of 
all  carriers  who  engage  in  interstate  com- 
merce. This  also  is  the  rule  as  to  the  one 
who  otherwise  would  be  a  fellow  servant, 
by  whose  negligence  the  injury  or  death 
may  have  been  occasioned,  since  it  is  pro- 
vided that  the  right  to  recover  on  the  part 
of  any  servant  will  exist,  although  the  in- 
jury for  which  the  carrier  is  to  be  held  re- 
sulted from  "the  negligence  of  any  of  its 
officers,  agents,  or  employees." 

The  act,  then,  being  addressed  to  all  com- 
mon carriers  engaged  in  interstate  com- 
merce, and  imposing  a  liability  upon  them 
in  favor  of  any  of  their  employees,  without 
qualification  or  restriction  as  to  the  busi- 
ness in  which  the  carriers  or  their  em- 
ployees may  be  engaged  at  the  time  of  the 
injury,  of  necessity  includes  subjects  wholly 
outside  of  the  power  of  Congress  to  regelate 
commerce.  Without  stopping  to  consider 
the  numerous  instances  where,  although  a 
common  carrier  is  engaged  in  interstate  com- 
merce, such  carrier  may,  in  the  nature  of 
things,  also  transact  business  not  interstate 
commerce,  although  such  local  business  may 
indirectly  be  related  to  interstate  commerce, 
t  few  illustrations  showing  the  operation 
of  the  statute  as  to  matters  wholly  inde- 
pendent of  interstate  commerce  will  serve 
to  make  clear  the  extent  of  the  power  which 
is  exerted  by  the  statute.  Take  a  railroad 
engaged  in  interstate  commerce,  having  a 
purely  local  branch  operated  wholly  within 
t  state.  Take  again  the  same  road  having 
ihops  for  repairs,  and,  it  may  be,  for  con- 
SS  Ij.  ed. 


struction  work,  as  well  as  a  large  account- 
ing and  clerical  force,  and  having,  it  may 
be,  storage  elevators  and  warehouses,  not 
to  suggest,  besides,  the  possibility  of  cs  be- 
ing engaged  in  other  independc'nt  enter- 
prises. Take  a  telegraph  company  engaged 
in  the  transmission  of  interstate  and  local 
messages.  Take  an  express  company  engaged 
in  local  as  well  as.  in  interstate  business. 
Take  a  trolley  line  ^moving  wholly  within[499] 
a  state  as  to  a  large  part  of  its  business, 
and  yet,  as  to  the  remainder,  crossing  the 
state  line. 

As  the  act  thus  includes  many  subjects 
wholly  beyond  the  power  to  regulate  com- 
merce, and  depends  for  its  sanction  upon 
that  authority,  it  results  that  the  act  is  re- 
pugnant to  the  Constitution,  and  cannot  be 
enforced  unless  there  be  merit  in  the  propo- 
sitions advanced  to  show  that  the  statute 
may  be  saved. 

On  the  one  hand,  while  conceding  that 
the  act  deals  with  all  common  carriers  who 
are  engaged  in  interstate  commerce  because 
they  so  engage,  and  indeed,  while  moreover 
conceding  that  the  act  was  originally  drawn 
for  the  purpose  of  reaching  all  the  employees 
of  railroads  engaged  in  interstate  commerce 
to  which  it  is  said  the  act  in  its  original 
form  alone  related,  it  is  yet  insisted  that 
the  act  is  within  the  power  of  Congress,  be- 
cause one  who  engages  in  interstate  com- 
merce thereby  comes  under  the  power  of 
Congress  as  to  all  his  business,  and  may 
not  complain  of  any  regulation  which  Con- 
gress may  choose  to  adopt.  These  conten- 
tions are  thus  summed  up  in  the  brief  filed 
on  behalf  of  the  government: 

"It  is  the  carrier f  and  not  its  employees, 
that  the  act  seeks  to  regulate,  and  the  car- 
rier is  subject  to  such  regulations  because 
it  is  engaged  in  interstate  commerce. 

"By  engaging  in  interstate  commerce  the 
carrier  chooses  to  subject  itself  and  its 
business  to  the  control  of  Congress,  and  can- 
not be  heard  to  complain  of  such  regula- 
tions. 

**  ...  It  Is  submitted  that  Congress 
can  make  a  common  carrier  engaged  in  in- 
terstate commerce  liable  to  anyone  for  it» 
negligence  who  is  affected  by  it;  and  if  it 
can  do  that,  necessarily  it  can  make  such 
carrier  liable  to  all  of  its  employees." 

On  the  other  hand,  the  same  brief  insists 
that  these  propositions  are  irrelevant,  be- 
cause the  statute  may  be  interpreted  so  as  to 
confine  its  operation  wholly  to  interstate 
commerce,  or  to  means  appropriate  to  the 
regulation  of  that  subject,  and  hence  re- 
lieves from  the  necessity  of  deciding  wheth- 
er, if  the  statute  could  not  be  so  construed, 
it  would  be  constitutional.    *In  the  oral  dis-[500] 
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cussion  at  bar  this  latter  view  was  earnest- 
ly insisted  upon  by  the  Attorney  General. 
Assuming,  as  we  do,  that  the  propositions 
are  intended  to  be  alternative,  we  disregard 
the  order  I'n  which  they  are  pressed  in  argu- 
ment, pnd  therefore  pass  for  a  moment  the 
consideration  of  the  proposition  that  the 
statute  is  constitutional  though  it  includes 
all  the  subject!  which  we  have  found  it  to 
embrace,  in  order  to  weigh  the  contention 
that  it  is  susceptible  on  its  face  of  a  differ- 
ent meaning  from  that  which  we  have  given 
it,  or  that  such  result  can  be  accomplished 
by  the  application  of  the  rules  of  interpre- 
tation which  are  relied  upon. 

So  far  as  the  face  of  the  statute  is  con- 
cerned, the  argument  is  this:  That  because 
the  statute  says  carriers  engaged  in  com- 
merce between  the  states,  etc.,  therefore  the 
act  should  be  interpreted  as  being  exclusive- 
ly applicable  to  the  interstate  commerce 
business,  and  none  other,  of  such  carriers, 
and  that  the  words  "any  employee,"  as 
found  in  the  statute,  should  be  held  to  mean 
any  employee  when  such  employee  is  en- 
gaged only  in  interstate  commerce.  But  this 
would  require  us  to  write  into  the  statute 
words  of  limitation  and  restriction  not 
found  in  it.  But,  if  we  could  bring  our- 
selves to  modify  the  statute  by  writing  in 
the  words  suggested,  tlie  result  would  be  to 
restrict  the  operation  of  the  act  as  to  the 
District  of  Columbia  and  the  territories. 
We  say  this  because,  immediately  preceding 
the  provision  of  the  act  concerning  carriers 
engaged  in  commerce  between  the  states  and 
territories,  is  a  clause  making  it  applicable 
to  "every  common  carrier  engaged  in  trade 
or  commerce  in  the  District  of  Columbia  or 
in  any  territory  of  the  United  States.''  It 
follows,  therefore,  that  common  carriers  in 
such  territories,  even  although  not  engaged 
in  interstate  commerce,  are,  by  the  act,  made 
liable  to  "any''  of  their  employees,  as  there- 
in defined.  The  legislative  power  of  Con- 
gress over  the  District  of  Columbia  and  the 
territories  being  plenary,  and  not  dei>end- 
ing  upon  the  interstate  commerce  clause,  it 
results  that  the  provision  as  to  the  Dis- 
trict of  Columbia  and  the  territories,  if 
standing  alone,  could  not  be  questioned. 
[5011*Thu8  it  would  come  to  pass,  if  we  could 
bring  ourselves  to  modify  the  statute  by 
writing  in  the  words  suggested,  that  is,  by 
causing  the  act  to  read,  "any  employee  when 
engaged  in  interstate  commerce,"  we  would 
restrict  the  act  as  to  the  District  of  Co- 
lumbia and  the  territories,  and  thus  destroy 
it  in  an  important  particular.  To  write 
into  the  act  the  qualifying  word.s,  therefore, 
would  be  but  adding  to  its  provisions  in  or- 
der to  save  it  in  one  asi)ect,  and  thereby 
to  destroy  it  in  another;  that  is,  to  destroy 


in  order  to  save,  and  to  save  in  order  to  de- 
stroy. 

The  principles  of  construction  invoked  are 
undoubted,  but  are  inapplicable.  Of  course, 
if  it  can  be  lawfully  done,  our  duty  is  to 
construe  the  statute  so  as  to  render  it  con* 
stitutional.  But  this  does  not  imply,  if  the 
text  of  an  act  is  unambiguous,  that  it  may 
be  rewritten  to  accomplish  that  purpose. 
Equally  clear  is  it,  generally  spesking,  that 
where  a  statute  contains  provisions  which 
are  constitutional  and  others  which  are  not, 
effect  may  be  given  to  the  legal  provisions 
by  separating  them  from  the  illegal.  But 
this  applies  only  to  a  case  where  the  pro- 
visions are  separable,  and  not  dependent  one 
upon  the  other,  and  does  not  support  the 
contention  that  that  which  is  indivisible 
may  be  divided.  Moreover,  even  in  a  case 
where  lepal  provisions  may  be  sevoretl  l"n»m 
those  which  are  illegal,  in  order  to  i^ave,  the 
rule  applies  only  where  it  is  plain  that  Con- 
gress would  have  enacted  the  legislation 
with  the  unconstitutional  provisions  elim- 
inated. All  these  principles  are  so  clearly 
settled  as  not  to  be  open  to  controverAy. 
They  were  all,  after  a  full  review  of  the  au- 
thorities, restated  and  reapplie<l  in  a  recent 
case.  Illinois  C.  R.  Co.  v.  McKendrce,  203 
U.  S.  514,  51  L.  ed.  298,  27  Sup.  Ct.  Rep. 
153,  and  authorities  there  cited. 

As  the  act  before  us,  by  its  terms,  relates 
to  every  common  carrier  engaged  in  inter- 
state commerce,  and  to  any  of  the  employees 
of  every  such  carrier,  thereby  regulating 
every  relation  of  a  carrier  engaged  in  inter* 
state  commerce  with  its  servants  and  of  such 
servants  among  themselves,  we  are  unable 
to  say  that  the  statute  would  have  been  en- 
acted had  its  provisions  'been  restricteil  t«»[5' 
the  limited  relations  of  that  character  which 
it  was  within  the  power  of  Congress  to  reg- 
ulate. On  this  subject  tlio  opinion  in  the 
Trade-Mark  Cases,  100  I'.  S.  8i,  25  L.  ed. 
550,  where  an  act  of  Congress  concerning 
trademarks  was  held  to  be  unconstitutional, 
because  too  broad  in  its  scope,  is  pertinent 
and  instructive.     The  court  said   (p.  G9) : 

"If  we  should,  in  the  case  before  us,  un- 
dertake to  make,  by  judicial  construction, 
a  law  which  Congress  did  not  make,  it  is 
quite  probable  we  should  do  what,  if  the 
matter  were  now  before  that  body,  it  would 
be  unwilling  to  do,  namely,  make  a  trade- 
mark law  which  is  only  partial  in  its  opera- 
tion, and  which  would  complicate  the  rights 
which  parties  would  hold,  in  some  instances 
under  the  act  of  Congress,  and  in  others 
under  state  law.  Cooley,  Const.  Lim.  176» 
179;  Com.  V.  Hitchings,  5  Gray,  482." 

3.  It  remains  only  to  consider  the  con- 
tention which  we  have  previously  quoted* 
that  the  act  is  constitutional  although  it 
embraces  subjects  not  within  the  power  of 
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Congress  to  regulate  commerce,  because  one  of  previous  decisions  noted  in  the  margin^f 

who  engages  in  interstate  commerce  thereby  wherein  state  statutes  were  held  not  to  be 

submits  all  his  business  concerns  to  the  reg-  repugnant  to  the  14th  Amendment,  although 

ulating   power  of   Congress.     To  state  the  they  classified  steam  railroads  in  one  class 

proposition  is  to  refute  it.    It  assumes  that,  for  the  purpose  of  applying  a  rule  of  mas- 

because  one  engages  in  interstate  commerce,  ter  and  servant.    We  further  deem  it  unnec- 

he  thereby  endows  Congress  with  power  not  essary  to  express  an  opinion  concerning  the 

delegated  to  it  by  the  Constitution;  in  oth-  alleged   repugnancy  of  the  statute  to  the 

er  words,  with  the  right  to  legislate  con-  7th  Amendment,  because  of  the  provision  of 

ceming  matters  of  purely  state  concern.    It  the  act  as  to  the  power  of  the  jury.    In  say- 

resta  upon  the  conception  that  the  Consti-  ing  this,  however,  we  must  not  be  considered 

tution  destroyed  that  freedom  of  commerce  as  intimating  that  we  think  *the  provision  [504] 

which  it  was  its  purpose  to  preserve,  since  in  question  is  susceptible  of  the  construo- 

it  treats  the  right  to  engage  in  interstate  tion  placed  on  it  in  argument,  or  that,  if  it 

commerce  as  a  privilege  which  cannot  be  could  be  so  construed,  it  would  be  constitu- 

availed  of  except  upon  such  conditions  as  tional. 

Congress  may  prescribe,  even  although  the        Concluding,  aa  we  do,  that  the  statute, 

conditions  would   be  otherwise  beyond   the  whilst  it  embraces  subjects  within  the  au- 

power  of  Congress.     It  is  apparent  that  if  thority  of  Congress  to  regulate  commerce, 

the  contention  were  well  founded  it  would  also  includes  subjects  not  within  its  consti- 

extend  the  power  of  Congress  to  every  con-  tutional  power,  and  that  the  two  are  so  in- 

ccivable   subject,   however   inherently   local,  terblended   in  the  statute  that  they  are  in- 

would  obliterate  all  the  limitations  of  pow-  capable  of  separation,  we  are  of  the  opinion 

er  imposed  by  the  Constitution,  and  would  that  the  courts  below  rightly  held  the  stat- 

destroy  the  authority  of  the  states  as  to  all  ute  to  be  repugnant  to  the  Constitution  and 

conceivable  matters  which,  from  the  begin-  nonenforceable ;    and   the   judgments  below 

jning,  *have  been,  and  must  continue  to  be,  are,  therefore,  affirmed, 
under  their  control  so  long  as  the  Consti-  ^.        .  , 

tution  endures.  ■^*'-  Justice  Day  concurs  m  this  opinion. 

4.  Reference  was  made  to  the  report  of  a  ..      -^ 

committee  submitted  to  the  House  of  Rep-       ^r.  JustiM  Peckham,  concurniig: 

resenUtive.  on  the  coming  in  of  the  bill        }  .«""'"'  *"  ^  ""Y'*  °'    H  **""*8*"'K 

which  finally  became  the  act  in  question.  •'P'"'""'  ^"*  \  *^  »»*  ''"P'l!*  *°  '*'*! 

Tx'-         *  «j.     .       1  Ai.-        1  •    A      -Au  With  all  that  is  stated  as  to  the  power  of 

vVe  content  ourselves  on  this  subiect  with  ^  ^     ,     •  i  ^  xi.        ^_•  .^     * 

laying  that  that  report,  we  think,  instead  .^"«T?.  *"  }"?'  "P?"  ^*'*  ""^^^^  *' 

f     jj-       *         A     xu  i.  4.U  A  *u  the  relations  between  master  and  servant, 

of  adding  force  to  the  argument  that  the        -.  .,  ...       ...  , 

,..^       -.,        iviiuj-  jj         I  concur  m  the  proposition  that,  as  to 

plain  terms  of  the  act  should  be  disregarded,  .     «,  .,  ..^        -au-     av      Tx     av 

;,..,  .  Ajxu  u  traffic  or  other  matters  within  the  state,  the 

tends  to  the  contrary.     And  the  same  ob-        .    .  x-x  a*       i         j    'a  1   v 

...  •  A     A     At.         e  ftct  IS   unconstitutional,  and  it  cannot  be 

serration    is   appropriate   to    the    reference  aj^         aua         a      u-v*      i-      a 

,..,.•/   -1v        r  X  ,.  ♦  separated  from  that  part  which  is  claimed 

made  to  the  text  of  the  safety  appliance  act  .   *  ...  ,   ..'       .      .   ,       .    . 

t  \€      u  rt    loAo  fftT  OA  A     A  T    coi     1.  to  bc  Valid  as  relating  to  interstate  com- 
of  March  2,  1893  [27  Stat,  at  L.  531,  chap.  .     au  a  •      n  au  a  -a  t 

^nn  jj  cs  A  oa  a    iivai        oi^^t      u-  u  mercc.     As  that  is  all  that  it  is  necessary 

19G,  U.  S.  Comp.  Stat.  1901,  p.  3174],  which,  ,  .  ,  J 

•  .     ...11.  ..  .1  1*1        •«  w    ticvjuc    111    bills    viirOP.    X     |iif»vc    uav    lAvii^ur' 

It  IS  insisted,  furnishes  a  guide  which,  if  ...         a  ^  ai!         •   •  u*  i. 

.  I,       J  ', ,         . ,  .^    ,.  .  '  ,  rence  upon  that  part  of  the  opinion  which 

followed,  would  enable  us  to  disregard  the  j    -j      •♦ 

text  of  the  act      We  say  this  because  the  "J^^^  authorized  to  sUte  that  the  Chief 

face  of  that  act  clearly   refutes  the  argu-  j^^^,^^  ^nd  Mr.  Justice  Brewer  agree  in 

ment  based  upon  it.    It  is  true  that  the  act,  ^j^jg  view. 
like  the  one  we  are  considering,  is  addressed 

to  every  common  carrier  engaged  in  inter-        Mr.  Justice  Moody,  dissenting: 
state  commerce,  but  this  direction  is  fol-        I  am  unable  to  agree  in  the  judgment  of 

lowed  by  provisions  expressly  limiting  the  the  court.     Under  ordinary  circumstances, 

•cope  and  effect  of  the  act  to  interstate  com-  where  the  judgment  rests  exclusively,  as  it 

merce,  which  are  wholly  superfluous  if  the  does  here,  upon  a  mere  interpretation  of  the 

argument  here  made  concerning  the  statute  words    of    a    law,    which    may    be    readily 

before  us  be  sound.  changed  by  the  lawmaking  branches  of  the 

We  deem  it  unnecessary  to  pass  upon  the  government,  if  they  be  so  minded,  a  differ- 

tterits  of  the  contentions  concerning  the  al-  once  of  opinion*  may  well  be  left  without[505] 

leged  repugnancy  of  the  statute,  if  regarded  

as  otlierwise  valid,  to  the  due  process  clause        tMissouri  P.  R.  Co.  v.  Mackey,  127  U.  8. 

of  the  5th  Amendment  to  the  Constitution,  JO^^  ^2  L    ed.  107,  8  Sup.  Ct.  Rep.   1161 ; 

I  ..         A     1      'c^    A      Al         II      ~.  Minneapolis  &  St.  L.  R.  Co.  v.  Herrick,  127 

because  the  act  classifies  together  all  com-  ^    g    ^^    gg  l.  ed.   109,  8  Sup.  Ct.  Rep. 

mon  earners.    Although  we  deem  it  unnec-  i^q.  Chicago,  K.  &  W.  R.  Co.  v.  Pontius, 

ewary  to  consider  that  subject,  it  must  not  157  u.  S.  209,  39  L.  ed.  675,  15  Sup.  Ct.  Rep. 

be  implied  that  we  question  the  correctness  585. 
ftS  U.  ed.  til 
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ezpresslon.     But  where  the  judgment  is  a    the  common-law  rules  goveinlng  tbe  rela- 

judicial  condemnation  of  an  act  of  a  co-  lions  of  employer  and  employee  exceed  the 

ordinate  branch  of  our  govprnment,  it  is  so  legislative   power   or   violate   the   constitu- 

grave  a  step  that  no  meml>or  of  the  court  tional  ))rohibition8  which  restrict  that  pow- 

can  escape  his  own  respunsihility,  or  be  jus-  ^r* 

tiiied  in  suppressing  his  own  views,  if  un*  I  am  of  opinion  that  the  act  is  not  open 

happily  they  have  not  found  expression  in  to  any  of  the  constitutional  objections  urged 

those  of  his  associates.    Moved  by  this  con-  against  it,  and  shall  consider  all  of  the  ob- 

sideration,  and  solicitous  to  maintain  what  jections  in  the  order  in  which  I  have  stated 

teems  to  me  the  lawful  powers  of  the  na-  them. 

tion,  I  have  no  doubt  of  my  duty  to  dis-  In  the  consideration  of  the  scope  of  the 

dose  fully  the  opinions  which,  to  my  regret,  statute    for    the    purpose    of    determining 

differ  in  some  respects  from  those  of  some  whether  it  seeks  to   control   that  part   of 

of  my  brethren.  commerce  which  is  beyond  the  power  of  Con- 

The  only  question  which  these  cases  pre-  gress  and  subject  only  to  the  government  of 
sent  is  the  constitutionality  of  the  em-  the  states,  it  is  to  be  observed  that  the 
ployen'  liability  act,  which,  briefly  stated,  opening  words  of  Congress  are  in  recogni- 
provides  a  remedy  for  the  injury  or  death  tion  of  the  limitation  of  its  authority 
of  the  employees  of  territorial,  interstate,  and  of  the  constitutional  distinction  be- 
and  foreign  common  carriers,  caused  by  the  tween  commerce  among  the  states  and  with 
n^ligence  of  the  carrier.  The  defendants  foreign  nations  on  the  one  hand  and  corn- 
were  both  interstate  carriers,  and  these  ac-  merce  within  the  states  on  the  other  hand, 
lions  were  brought  to  recover  for  the  deaths  The  commands  of  the  law  are  addressed 
of  their  employees  who,  at  the  time,  were  only  to  "common  carriers  engaged  in  trade 
engaged  in  interstate  transportation.  The  and  commerce*'  in  the  territories,  with  for- 
judgment  of  the  court  does  not  deny  that  it  eign  nations,  and  among  the  states,  and 
is  within  the  power  of  the  Congress  to  pro-  with  respect  to  carriers  engaged  in  com- 
▼ide  a  remedy  for  the  injury  or  death  of  merce  within  the  states  the  laws  is  impress- 
employees  engaged  in  the  conduct  of  terri-  ivcly  silent.  Tbe  expression  and  enumera- 
torial,  intersUte,  and  foreign  commerce.  It  tion  of  the  parts  of  commerce  which  are 
rests  upon  the  ground  that  this  stetute  is  ^learlv  within  the  control  of  Congress  is 
unconstitutional  because  [t  seeks  to  do  more  ^quivilent  to  an  exclusion  of  the  part  which 
than  that,  and  regulates  the  liability  of  em-  j^  „^^  ^.j^j^j^  -^  ^^„^^^,  j^  ^^^  ^^^^^, 
ployers  while  engaged  m  intrastate  com-  ^^,^^.^j^„  ^^  ^^^  ^  ^^  ^^j,  ,^^  ^^^ 
merce  or  m  manufacture.  At  the  threshold  ,.,.  n?*  -.xi.  j, 
I  may  say  that  I  agree  that  the  Congre.8  '^«'!.^**'",'~'>'  *«»  have  ,n  m.nd  the  word. 
haa  not  the  power  direcUy  to  regulate  the  »'.  ^^'^  '"^*'"f  Marshall  which  have  re- 
purely  internal  commerce  of  the  sUtea,  and  «««ved  the  constant  approval  ot  this  court, 
that  I  understand  that  to  be  the  opinion  of  ««  »*'f  <'»  ^^'•'^°'  !'  *^e^*"'  "  ^••'• 
•very  member  of  the  court.  ^^*'il^'  «  h  «f  •  *«>'  [V'^                        . , .  „   , 

The  constitutionality  of  the  act  was  at-  "  The  .'"bject  to  which  the  power  is  next[5071 

tacked   in   the   arguments   before   us   upon  »PP''*'J  "»  ^  «>»>"nerce  'among  the  several 

three  grounds:     First,  because  it  seeks  to  •*•**»:     ;    •    •    Commerce  aniong  the  states 

control    by    provisions  so   inseparable   that  *»""•>*  ^'f  P,  *^*'j*  external  boundary  line 

they  are  incapable  of  resolution  into  their  °'  ^'^  ?****'  '»'»*  ""y  ^  introduced  into 

several  parts,  not  only  the  territorial,  for-  ?,»',"  ."°'\    .....             ..... 

eign,  and  interstate  business  of  carriers,  but  "   "  not   intended   to  say   that   theae 

also  their  intrastate  business,  which,  by  the  "'»'■"*»  comprehend  that  commerce  which  la 

Constitution,  is  reserved  for  the  government  co">P'etely  internal,  which  is  carried  on  be- 

of  the  states.     Second,  because,  if  the  act  t^^^"  ">»"  •»"'  «•"  "»  *  «*»'«'  <>'  hetween 

[S06]should  'be  interpreted  as  not  intruding  upon  different  parts  of  the  same  state,  and  which 

the  dMnain  of  the  sUtes  by  directlv  regu-  "*»*»  "»*  «t«"^  ^  «"  '''Tect  other  sUtea. 

Uting    commerce    exclusively    within    the  ^^'h  a  power  would  be  inconvenient,  and  ia 

states,  yet,  that  legislation  fixing  the  obli-  certainly  unnecessary. 

gation  of  employers  engaged  in  interstate  "Comprehensive  as  the  word  'among'  u. 
and  foreign  commerce  to  their  employees  in  "t  may  very  properly  be  restricted  to  that 
such  commerce,  for  injuries  suffered  by  the  commerce  which  concerns  more  states  than 
latter  in  the  course  of  the  employment,  is  ""e-  The  phrase  is  not  one  which  would 
not  the  regulation  of  commerce,  and,  there-  probably  have  been  selected  to  indicate  the 
fore,  is  not  within  any  power  conferred  by  completely  interior  traffic  of  a  state,  be- 
the  Constitution  upon  Congress.  Third,  be-  cause  it  is  not  an  apt  phrase  for  that  pur- 
cause,  even  if  the  act  is  concerned  with  a  pose;  and  the  enumeration  of  the  particular 
subject  which  is  within  the  power  of  Con-  classes  of  commerce  to  which  the  power  was 
gress,  yet  tbe  specific  changes  made  by  it  in  to  be  extended  would  not  have  been  mada 
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hftd  the  intention  been  to  extend  the  power 
to  every  description.  The  enumeration  pre- 
supposes  something  not  enumerated;  and 
that  something,  if  we  regard  the  language, 
or  the  subject  of  the  sentence,  must  be  the 
exdusiTely  internal  commerce  of  a  state. 
The  genius  and  character  of  the  whole  gov- 
ernment seem  to  be,  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  which 
affect  the  states  generally ;  but  not  to  those 
which  are  completely  within  a  particular 
state,  which  do  not  affect  other  states,  and 
with  which  it  is  not  necessary  to  interfere 
for  the  purpose  of  executing  some  of  the 
general  powers  of  the  government.  The 
completely  internal  commerce  of  a  state, 
then,  may  be  considered  as  reserved  to  the 
itate  itself." 

These  words  of  the  Chief  Justice  have 
been  regarded  as  delimiting  accurately  the 
constitutional  boundaries  of  the  respective 
powers  over  commerce  of  the  nation  and  the 
atates.    They  have  been  frequently  repeated, 
4nd,  though  differences  have  arisen  in  their 
spplication   to   the   complicated   affairs   of 
iiuuikind,  never  doubted,  and  universally  ap- 
*J  proved.    It  is  not  'easy  to  believe  that  Con- 
gress  intended  to  dispute  their  authority. 
X*he    reasoning  which  was  thought  worthy 
for   the  interpretation  of  the  Constitution 
i^ill  not  be  misapplied  if  it  be  employed  in 
"^lie  interpretation  of  a  law  passed  in  pur- 
^ftvance  of  the  powers  conferred  by  the  Con- 
stitution.   Why  should  it  not  be  said  of  the 
^  WLW  as  it  was  said  of  the  Constitution,  that 
*  ^the  enumeration  of  the  particular  classes 
)f  commerce  to  which  the  power  was  to  be 
[tended  would  not  have  been  made  had  the 
ntention  been  to  extend  the  power  to  every 
Lescription.     The  enumeration  presupposes 
lething  not  enumerated;  and  that  some- 
thing,  if  we  regard  the  language,     .    .     . 
lUst  be  the  exclusively  internal  commerce 
4  the  state."     From   the  enumeration  of 
irritorial,  interstate,  and  foreign  commerce, 
ind  the  omission  of  the  internal  commerce 
»f  the  state,  is  it  not  clear  that  the  com- 
lerce  which  is  exclusively  internal  to  the 
«itate,  and  does  not  affect  any  other  charac- 
"ter  of  commerce,  was  intended  to  be  outside 
the  purview  of  the  law?    Does  not  a  proper 
respect  for  the  acts  of  Congress  and  the 
itrong  presumption  that  it  will  not  exceed 
its  powers,  so  frequently  declared  by  this 
court,  require  us  to  believe  that,  when  the 
kinds  of  commerce  within  its  undoubted  con- 
trol are  carefully  enumerated,  all  the  words 
of  the  law,  however  general,  are  to  be  re- 
ferred solely  to  that  commerce  and  no  other  ? 
If  carriers  were  separated  by  a  clear  line 
of  division,  so  that  one  class  were  engaged 
exclusively  in  interstate  and  foreign  com- 
merce, and  the  other  class  were  engaged  ex- 
SS  li.  ed. 


dusively  in  commerce  within  the  states,  it 
would  not,  of  course,  occur  to  any  mind 
that  this  act  had  any  reference  whatever  to 
the  state  carriers.  But  there  is  no  such 
hard  and  fast  line  of  division.  Carriers 
often,  and,  where  they  are  railroads,  usual- 
ly are,  as  a  matter  of  fact,  engaged  both  in 
interstate  and  foreign  commerce,  over  which 
Congress  has  the  control,  and  intrastate 
commerce,  over  which  the  states  have  the 
control.  Applying  the  law  under  considera- 
tion to  the  conditions  as  they  actually  ex- 
ist, it  is  said  that  its  words  are  so  general 
and  sweeping  as  *to  comprehend  within  its[509] 
benefits  not  only  the  employees  of  the  inter- 
state carrier,  engaged  in  the  business  of  in- 
terstate carriage,  but  also  the  employees  of 
the  same  carrier  engaged  in  the  business  of 
intrastate  carriage  which  it  may  and  usual- 
ly does  conduct.  Counsel  illustrated  their 
argument  by  suggesting  that  if  a  carrier 
doing  an  interstate  business  on  the  Pacifle 
slope  also  conducted  a  local  trolley  line 
wholly  along  the  Atlantic  seaboard  within 
a  single  state,  an  employee  on  the  local 
trolley  line  would,  by  the  terms  of  this  aet, 
be  entitled  to  its  benefits.  If  such  be  the 
necessary  interpretation  of  the  statute, 
plainly  it  exceeds  the  power  of  Congress, 
for  Congress  certainly  has  no  right  to  regu- 
late the  purely  internal  commerce  of  a 
state.  Nor  can  the  statute  be  saved  by  re- 
jecting that  part  of  it  which  is  unconstitu- 
tional, because  its  provisions  are  single  and 
incapable  of  separation.  The  vicious  part, 
if  such  exist,  is  so  intermingled  with  that 
which  is  good  that  it  cannot  be  eliminated 
without  destroying  the  whole  structure. 

Which  interpretation,  then,  should  be 
adopted?  That  which  regards  the  law  as 
prescribing  the  liability  of  the  carrier  only 
to  those  employees  who  are  engaged  in  the 
work  of  interstate  and  foreign  commerce,  or 
that  which  extends  tne  benefits  of  the  law 
also  to  those  employees  engaged  in  work 
which  has  no  relation  whatever  to  such  com- 
merce? In  answering  this  question  it  must 
not  be  forgotten  that,  if  the  latter  interpre- 
tation be  adopted,  in  the  opinion  of  the 
whole  court  the  act  is  beyond  the  constitu- 
tional power  of  Congress.  That  is  a  eon- 
sideration  of  vast  importance,  because  the 
court  has  never  exercised  the  mighty  power 
of  declaring  the  acts  of  a  co-ordinate  braaeh 
of  the  government  void  except  where  there 
is  no  possible  and  sensible  construction  of 
the  act  which  is  consistent  with  the  funda- 
mental organic  law.  The  presumption  that 
other  branches  of  the  government  will  re- 
strain themselves  within  the  scope  of  their 
authority,  and  the  respect  which  is  due  to 
them  and  their  acts,  admits  of  no  other  at- 
titude from  this  court.  This  is  more  than 
a  canon  of  interpretation,  it  is  a  rule  of 
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eonduct  resting  upon  considerations  of  pub- 
[5 10] lie  ^policy,  and,  in  the  exercise  of  the  deli- 
cate function  of  condemning  the  acts  of  co- 
ordinate and  equal  branches  of  the  govern- 
ment, under  the  same  obligation  to  respect 
the  Constitution  as  ourselves,  has  been  ob- 
served from  the  beginning.  I  regard  the 
rule  as  so  vital  and  fundamental  in  this 
and  all  other  parts  of  the  case  that  I  select 
almost  at  random  some  expressions  of  it  by 
different  justices  of  this  court.  When  the 
power  to  declare  an  act  of  Ck>ngress  void 
was  still  undecided,  Mr.  Justice  Chase  said 
in  Hylton  ▼.  United  SUtes,  3  Dall.  171,  1 
L.  ed.  55G,  p.  175:  ''If  the  court  have  such 
power,  I  am  free  to  declare  that  I  will  never 
exercise  it,  but  in  a  very  clear  case."  Mr. 
Justice  Strong  said  in  Legal  Tender  Cases, 
12  Wall.  457,  20  L.  cd.  287,  p.  631:  "It  is 
incuml>cnt,  therefore,  upon  those  who  af- 
firm the  unconstitutionality  of  an  act  of 
Congress,  to  show  clearly  that  it  is  in  vio- 
lation of  the  provision  of  the  Constitution. 
It  is  not  sufTicient  for  them  that  they  suc- 
ceed in  raising  a  doubt."  In  Trade-^iark 
Cases,  100  U.  S.  82,  25  L.  ed.  550,  Mr.  Jus- 
tice Miller  said,  p.  90:  "When  this  court 
is  called  on,  in  the  course  of  the  administra- 
tion of  the  law,  to  consider  whether  an  act 
of  Congress,  or  any  other  department  of 
the  government,  is  within  the  constitutional 
authority  of  that  department,  a  due  respect 
for  a  co-ordinate  branch  of  the  government 
requires  that  we  shall  decide  that  it  has 
transcended  its  powers  only  when  that  is  so 
plain  that  we  cannot  avoid  the  duty."  In 
Nicol  V.  Ames,  173  U.  S.  509,  43  L.  ed.  780, 
19  Sup.  Ct.  Rep.  522,  Mr.  Justice  Peck  ham 
said,  p.  514:  "It  is  always  an  exceedingly 
grave  and  delicate  duty  to  decide  upon  the 
constitutionality  of  an  act  of  the  Congress 
of  the  United  States.  The  presumption,  as 
has  frequently  been  said,  is  in  favor  of  the 
validity  of  the  act,  and  it  is  only  when  the 
question  is  free  from  any  reasonable  doubt 
that  the  court  should  hold  an  act  of  the 
lawmaking  power  of  the  nation  to  be  in  vio- 
lation of  that  fundamental  instrument  upon 
which  all  the  powers  of  the  government 
rest"  Mr.  Justice  White  in  Buttfield  v. 
Stranahan,  192  U.  S.  470,  48  L.  ed.  525,  24 
Sup.  Ct.  Hop.  349,  said,  p.  402:  "In  exam- 
ining the  statute  in  order  to  determine  its 
constitutionality,  we  must  be  guided  by  the 
well-settled  rule  that  every  intendment  is  in 
[511]favor  of  its  validity.  *It  must  be  presumed 
to  be  constitutional  unless  its  repugnancy 
to  the  Constitution  clearly  appears."  Mr. 
Chief  Justice  Waite  in  Sinking  Fund  Cases, 
00  U.  S.  700,  25  L.  ed.  4i)6,  said,  p.  718: 
'^It  is  our  duty,  when  required  in  the  regu- 
lar course  of  judicial  proceedings,  to  declare 
an  act  of  Congress  void  if  not  within  the 
legislative  power  of  the  United  States;  but 


this  declaration  should  never  be  made  ex< 
cept  in  a  clear  case.  Every  possible  pre- 
sumption is  in  favor  of  the  validity  of  a 
statute,  and  this  continues  until  the  con- 
trary is  shown  beyond  a  rational  doubt. 
One  branch  of  the  government  cannot  en- 
croach on  the  domain  of  another  without 
danger.  The  safety  of  our  institutions  de- 
pends in  no  small  degree  on  a  strict  observ- 
ance of  this  salutary  rule."  Mr.  Justice 
Story,  in  United  States  v.  Coombs,  12  Pet. 
72,  9  L.  ed.  1004,  said,  page  76:  "If  the 
section  admits  of  two  interpretations,  one 
of  which  brings  it  within  and  the  other 
presses  it  beyond  the  constitutional  author- 
ity of  Congress,  it  will  become  our  duty  to 
adopt  the  former  construction;  because  a 
presumption  never  ought  to  be  indulged  that 
Con^rress  meant  to  exercise  or  usurp  any 
unconstitutional  authority,  unless  that  con- 
clusion is  forced  upon  the  court  by  language 
altogether  unambiguous." 

Citations  of  this  character  might  be  mul- 
tiplied, but  to  no  good  purpose.  There  is  no 
doubt  that  the  rule  exists,  there  is  no  doubt 
that  it  is  wise,  and  promotes  the  mutual 
respect  between  the  different  branches  of  the 
government  which  is  so  essential  to  the  wel- 
fare of  all,  and  that  it  requires  us,  if  it  is 
within  our  power,  to  give  to  the  words  of 
the  statute  before  us  a  meaning  which  will 
confine  its  provisions  to  subjects  within  the 
control  of  Congress.  If  two  interpretations 
are  possible  our  plain  duty  is  to  adopt  that 
which  sustains  the  statute  as  a  lawful  exer- 
cise of  authority,  and  not  that  which  con- 
demns it  as  a  usurpation. 

The  argument  which  supports  a  construc- 
tion of  the  statute  which  would  include 
within  its  provisions  intrastate  commerce 
is  readily  stated.  It  is  said  that  "every 
common  carrier"  engaged  in  territorial,  for- 
oi«^i,  or  interstate  trade,  is  made  "liable  *to[5111 
any  of  its  employees  .  .  .  for  all  dam- 
ages which  may  result  from  the  negligence 
of  any  of  its  officers,  agents,  or  employees, 
or  by  reason  of  any  defect"  in  its  instm 
mentalities,  and  that,  as  there  is  no  qualifi- 
cation of  or  exception  to  the  generality  of 
the  language  descriptive  of  the  eniployees 
or  instrumentalities,  it  must  be  deemed  to 
include  those  engaged  and  used  solely  in  in- 
trastate commerce,  and  even  in  manufacture, 
as  well  as  those  engaged  and  used  in  other 
commerce.  But  I  venture  to  think  that  this 
argument  rests  upon  too  narrow  ground. 
It  contemplates  merely  the  words  of  the 
statute;  it  shuts  out  the  light  which  the 
Constitution  sheds  upon  them;  it  overlooks 
the  significance  of  the  enumeration  of  the 
kinds  of  commerce  clearly  within  the  na- 
tional control  and  the  omission  of  the  com- 
merce beyond  that  control, — an  enumera- 
tion   and    omission    which    characteri««ii 

lt7  V.  H. 


1907. 


HowABD  ▼•  tExurois  0.  R.  Oa 


61f-514 


colors,   and   restrains   ererj   word    of   tbe 
statute, — and     it     neglects    the     presump- 
tions in  faTor  of  tbe  Talidity  of  the  law  and 
of  the  obedience  of  Congress  to  the  com- 
mands  of  the   Constitution,  which   cannot 
with  propriety  be  disregarded  by  this  court. 
Taking  into  account  these  missing  aids  to 
construction,  it  becomes  quite  easy,  quite 
reasonable,  and,  in  my  opinion,  quite  neces- 
sary, to  construe  the  act  as  conferring  its 
benefits  only  upon   employees   engaged   in 
some   fashiim   in   the   commerce    which   is 
enumerated  in  it  and  is  undoubtedly  under 
the  control  of  Congress.    Even  without  these 
guides  for  discovering  the   intent  of  Con- 
gress,  which  the  uniform   practice  of  the 
court  compels  us  to  use,  it  is  natural  to  sup- 
pose that,  when  territorial,  interstate,  and 
foreign   carriers   only   are   mentioned   and 
every  such  carrier  is  declared  to  be  liable 
"to  any   of   its  employees,"   only   its   em- 
ployees   in    such    commerce    are    intended. 
With  those  guides  the  conclusion  appears 
to  me  irresistible,  for  they  show  that  if  the 
words,  "any  of  its  employees,"  in  the  con- 
text where  they  are  used,  are  capable  of 
meaning  all  of  the  employees  upon  any  kind 
of  work,  yet  their  generality  should  be  re- 
strained so  as  to  include  only  those  who  are 
subject  to  the  power  of  the  lawmaking  body. 
The  case  of  McCullough  v.  Virginia,  172  U. 
S.  102,  43  L.  ed.  382,  19  Sup.  Ct.  Rep.  134, 
l5ls]»ig  precisely  in  point  here.    An  act  of  the 
A'eneral  assembly  of  the  state  of  Virginia 
provided   for  refunding  the  state  debt  by 
the  issue  of  coupon  bonds  for  two  thirds  of 
tlie  total  amount  of  that  debt.    It  was  en- 
acted that  the  coupons  should  "be  receiv- 
<i.b]e  at  and  after  maturity  for  all  taxes, 
^Icbts,   dues,  and  demands  due  the  state." 
^K'here  was  at  the  time  of  the  passage  of  the 
funding  act  a  provision  of  the  Constitu- 
.ion  of  Virginia  requiring  all  school  taxes  to 
paid  in  cash,  and  it  had  been  held  by  this 
^c^jourt  that  the  constitutional  provision  dis- 
^^abled  the  Virginia  legislature  from  provid- 
^^ng  that  the  coupons  should  be  receivable 
for  such  taxes.    McGahey  v.  Virginia,  135 
U.  S.  662,  34  Lu  ed.  304,  10  Sup.  Ct.  Rep. 
)72.     The  argument  was  then  made  that 
the  statute  providing  for  the  receivabil- 
ity  of  the  coupons  for  "all  taxes,  debts,  dues, 
and  demands  on  the  state"  was  in  part  be- 
yond the  constitutional  power  of  the  leg- 
islature, the  contract  evidenced  by  that  stat- 
ute was  entirely  void.    The  court,  speaking 
by  Mr.  Justice  Brewer,  answered  this  argu- 
ment by  saying,  p.   112:     "It  ignores  the 
difference  between  the  statute  and  the  con- 
tract,  and  confuses   the   two   entirely   dis- 
tinct matters  of  construction  and  validity. 
The  statute  precedes  the  contract.    Its  scope 
and  meaning  must  be  determined  before  any 
question  will  arise  aa  to  the  validity  of  the 


eontract  which  it  authorizes.    It  is  elemen- 
tary law  that  every  statute  is  to  be  read  in 
the    light    of    the    Constitution.     However 
broad  and  general  its  language,  it  cannot  be 
interpreted  as  extending  beyond  those  mat- 
ters which  it  was  within  the  constitutional 
power  of  the  legislature  to  reach.    It  is  the 
same  rule  which  obtains  in  the  interpreta- 
tion of  any  private  eontract  between  indi- 
viduals.   That,  whatever  may  be  its  words, 
is  always  to  be  construed  in  the  light  of 
the  statute ;  of  the  law  then  in  force ;  of  the 
circumstances  and  conditions  of  the  parties. 
So,  although  general  language  was  intro- 
duced into  the  statute  of  1871,  it  is  not  to 
be  read  as  reaching  to  matters  in  respect  to 
which  the  legislature  had  no  constitutional 
power,  but  only  as  to  those  matters  within 
its  control.    And  if  there  were,  as  it  seems 
there  were,  certain  special  taxes  and  duet 
*which,  under  the  existing  provisions  of  the[514] 
state  Ck>nstitution,  could  not  be  affected  by 
legislative  action,  the  statute  is  to  be  read 
as  though  it  in  terms  excluded  them  from 
its  operation."     The  language  quoted  was 
not  obiter.    The  case  turned  upon  the  con- 
struction of  the  statute  and  reversed  the 
construction   by  the  highest  court  of  the 
state  of  its  own  statute,  as  well  as  its  judg- 
ment that  the  statute  thus  construed  was 
inconsistent  with  the  state  Constitution,  be- 
cause "all  taxes"  included  taxes  beyond  the 
power  of  the  legislature.     I  am  unable  to 
reconcile  the  judgment  in  that  case  with 
the  conclusion  which  is  reached  by  the  court 
in  this.    The  reasoning  which,  in  that  case, 
led  the  court  to  construe  a  statute  providing 
that  the  coupons  should  be  receivable  for 
"all  taxes"  to  mean  only  for  such  taxes  as 
the  legislature  had  the  constitutional  power 
to   declare   payable   in   such   a  manner,   is 
equally  potent  to  lead  the  court,  in  the  case 
at  bar,  to  construe  a  statute  providing  for 
the  liability  of  the  interstate  and  foreign 
carrier  to  "any  of  its  employees"  to  mean 
only  to  any  of  its  employees  for  whom  Con- 
gress has  the  constitutional  power  to  make 
such  a  provision.     In  that  case  there  were 
taxes    within    the   legislative    control,    and 
taxes  without  the  legislative  control  of  the 
Virginia  assembly;   in  this  case  there  are 
employees  within  the  legislative  control  and 
employees  without  the  legislative  control  of 
Congress;  in  that  case  the  statute  provided 
for  "all   taxes;"   in    this  case  the  statute 
provides  for  "any  employees;"  in  that  case, 
examining  the  statute  "in  the  light  of  the 
Constitution,"  this  court  declared  that  "how- 
ever broad  and  general  its  language,  it  can- 
not be  interpreted  as  extending  beyond  those 
matters  which  it  is  within  the  constitution- 
al power  of  the  legislature  to  reach,"  and 
if  it  appears  that  there  were  taxes  beyond 
the  control  of  the  legislature,  that  the  stat- 
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ute  should  be  read  "as  though  it  in  terms 
excluded  them  from  its  operation;"  I  am 
unable  to  imagine  any  reason  why,  examin- 
ing the  statute  in  this  case  with  the  aid  of 
the  same  light,  the  court  should  not  make 
the  same  declaration  of  its  meaning.  More- 
over, it  should  be  remembered  that  a  cir- 

[515]cumstance  leading  *in  the  same  direction  is 
present  in  the  case  at  bar  which  was  absent 
in  that  case,  for,  to  repeat  what  has  al- 
ready been  said,  here  the  general  words  are 
used  in  a  context  which  suggests,  if  it  does 
not  require,  the  less  extended  meaning. 

It  should  be  observed  that  the  McCul- 
lough  Case  was  simply  a  case  of  construc- 
tion. The  court  made  no  judicial  amend- 
ment of  the  statute  or  exception  from  its 
provisions  of  any  subject  which  came  with- 
in them  according  to  their  proper  meaning, 
ascertained  with  the  aid  of  the  light  of  the 
constitutional  limits  of  the  legislative  pow- 
er. Mr.  Justice  Brewer  pointed  out  the  dis- 
tinction between  the  construction  of  the 
statute  and  its  validity,  saying:  "The  stat- 
ute precedes  the  contract.  Its  scope  and 
meaning  must  be  determined  before  any 
question  will  arise  as  to  the  validity  of  the 
contract  which  it  authorizes."  Thus  the 
case  is  distinguished  from  some  others,  much 
relied  upon  in  the  argument,  which  estab- 
lish the  proposition  that  a  single  statutory 
provision  is  void  if  it  is  expressed  in  gen- 
eral words  so  used  as  to  manifest  clearly 
the  intention  to  include  within  those  words 
subjects  beyond  the  constitutional  power  of 
the  lawmaking  body.  The  courts  have  no 
power  to  read  into  such  a  provision  an  ex- 
ception for  the  purpose  of  saving  that  which 
is  left  from  condemnation.  A  law  which 
cannot  endure  the  test  of  the  Constitution 
without  judicial  amendment  must  perish. 
United  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  6G3;  Trade-Mark  Cases,  100  U.  S.  82,  25 
L.  ed.  550;  United  SUtes  v.  Harris,  106  U. 
8.  629,  27  L.  ed.  200,  1  Sup.  Ct.  Rep.  GOl ; 
Baldwin  v.  Franks,  120  U.  S.  678,  30  L.  ed. 
766,  7  Sup.  Ct.  Rep.  656,  763;  United  SUtes 
v.  Ju  Toy,  198  U.  S.  253,  49  L.  ed.  1040, 
25  Sup.  Ct.  Rep.  644.  See  Illinois  C.  R.  Co. 
v.  McKendree,  203  U.  S.  514,  51  L.  ed.  298, 
27  Sup.  Ct.  Rep.  153.  But  the  rule  derived 
from  these  cases  is  by  no  means  decisive  of 
the  inquiry  whether  this  statute  must  be 
construed  as  seeking  to  accomplish  objects 
beyond  the  power  of  Congress.  It  can  be 
made  decisive  only  by  begging  the  very  ques- 
tion to  be  determined,  and,  in  the  words  of 
Mr.  Justice  Brewer,  confusing  "the  two  en- 
tirely distinct  matters  of  construction  and 
validity."  It  merely  expresses  the  judicial 
duty  which  arises  after  the  question  of  con- 
struction is  determined.     A  critical  exam- 

[51f]ination  of  the  *cases  shows  that  in  each  of 
them,  in  the  opinion  of  the  court,  the  lan- 


guage of  the  statute  admitted  of  no  possible 
interpretation,  except  that  Congress  in- 
tended to  deal,  by  a  single  and  inseparable 
provision,  with  subjects  without  as  well  as 
subjects  within  its  control.  As  was  said  in 
one  of  them  (United  States  v.  Reese,  92  U. 
S.  220,  23  L.  ed.  565),  there  was  "no  room 
for  construction  unless  it  be  as  to  the  effect 
of  the  Constitution."  It  would  be  unprofit- 
able to  dwell  upon  all  these  decisions,  and 
I  content  myself  with  the  analysis  of  one, 
and  that  the  one  deemed  by  counsel  who 
rely  upon  it  as  the  most  important  and  con- 
clusive. In  "The  Trade-Mark  Cases"  it  ap- 
peared that,  in  an  act  entitled,  "An  Act  to 
Revise,  Consolidate,  and  Amend  the  Stat- 
utes Relating  to  Patents  and  Copyrights'* 
[16  Stat,  at  L.  198,  chap.  230],  provision 
was  made  for  the  registration  of  trademarks 
in  the  Patent  Office.  Some  years  later  an 
act  was  passed  providing  for  the  punish- 
ment by  fine  and  imprisonment  of  any  per- 
son making  fraudulent  use  of  or  counter- 
feiting trademarks  thus  registered.  The 
cases  were  indictments  under  this  later  act, 
and  the  question  for  decision  was  its  con- 
stitutionality. The  act  was  supported  first 
upon  the  ground  that  it  was  authorized  by 
that  part  of  the  Constitution  which  con- 
fers upon  Congress  the  authority  "to  pro- 
mote the  progress  of  science  and  useful  arts, 
by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their 
reHpective  writingH  and  discoveries."  The 
court,  after  saying  "that  it  is  a  reasonable 
inference  that  this  part  of  the  statute  also 
was,  in  the  opinion  of  Congress,  an  exercise 
of  the  power  found  in  that  clause  of  the 
Constitution,"  and  that  "it  w{»  mainly,  if 
not  wholly,  to  this  clause  that  the  advocates 
of  the  law  looked  for  its  support,"  held 
that  this  clause  was  not  a  sufficient  source 
of  authority  for  the  act.  The  act  was  sup- 
ported, second,  upon  the  ground  that  the 
commerce  clause  of  the  Constitution  sup- 
plied the  requisite  authority  to  Congress. 
But  there  was  not  a  word  in  the  act  from 
which  it  could  be  inferred  that  Congress  in- 
tended to  exercise  the  power  conferred  by 
the  commerce  clause.  The  court,  by  Mr. 
Justice  Miller,  after  pointing  out  that  *com-[517' 
mcrce  within  a  state  was  beyond  the  con- 
trol of  Congress,  said:  "When,  therefore. 
Congress  undertakes  to  enact  a  law  which 
can  only  be  valid  as  a  regulation  of  com- 
merce, it  is  reasonable  to  expect  to  find  on 
the  face  of  the  law,  or  from  its  essential 
nature,  that  it  is  a  regulation  of  conunerce 
with  foreign  nations,  or  among  the  several 
states,  or  with  the  Indian  tribes."  Words 
could  not  be  more  happily  chosen  than  these^ 
to  describe  what  the  statute  in  the  case  at 
bar  is  on  its  face  and  from  its  essential 
nature.    The  Justice  then  proceeds  to  say: 
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"If  not  80  limited,  it  is  in  excess  of  the 
power  of  Congress.    If  its  main  purpose  be 
to  establish  a  regulation  applicable  to  all 
trade,  to  commerce  at  all  points,  especially 
if  it  is  apparent  that  it  is  designed  to  govern 
the    commerce   wholly   between   citizens   of 
the  same  state,  it  is  obviously  the  exercise 
of  a  power  not  confided  to  Congress."    No 
mrords  oould  be  more  happily  chosen  than 
t.he8e,  to  describe  exactly  what  the  statute 
in  the  case  at  bar  is  not.    The  court,  then, 
^Aking  the  view,  upon  which  there  cannot 
l>e   two  opinions,  that  the  act  intended  to 
^«tablish  a  universal  system  of  trademark 
legislation  applicable  to  all  commerce,  held 
-trlie  statute  void,  saying:     "It  is  not  within 
-Uie   judicial  province  to  give  to  the  words 
mssed  by  Congress  a  narrower  meaning  than 
"^hey  are  manifestly  intended  to  bear,  in  or- 
der that  crimes  may  be  punished  which  are 
Xiot  described  in  language  that  brings  them 
-within   the   constitutional   power    of    that 
body."     The  reasoning  relied  upon  in  this 
case  to  overthrow  the  statute,  if  applied  to 
the  statute  before  us,  tends  to  support  it. 

I  do  not  wish  to  be  understood  as  saying 
that  the  group  of  cases  I  am  now  discussing 
does  not  furnish  instances  where  the  court 
hss  declined  to  limit  the  meaning  of  words 
in  order  to  save  the  act.     I  only  say  that, 
in  these  cases,  it  could  not  be  done  without 
violating  the  obvious  intent  of  Congress,  as 
SMertained  by  the  necessary  meaning  of  the 
l&nguage  it  employed;  in  other  words,  that 
in  these  cases  only  one  interpretation  was 
possible,  and  there  was  "no  room  for  con- 
struction."    They  cannot  be  understood  as 
[il8]deciding  that  general  *  words  may  not,   in 
view  of  the  context  where  they  are  found, 
tod,  with  the  aid  of  the  light  of  the  Con- 
stitution, be   restrained   in   their   meaning, 
with  the  purpose  and  effect  of  giving  them 
such  a  construction  that  the  act  may  be 
lostained  as   a   legitimate   exercise   of  the 
legislative  power.     If  they  should  be  so  un- 
derstood they  would  be  in  flat  conflict  with 
the  McCuUough  Case,  and  with  the  spirit 
of    the    interpretation    that    prevailed    in 
United  States  v.  Palmer,  3  Wheat.  610,  4  L. 
mL  471,  and  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.  S.  457,  36  L.  ed.  226, 
12  Sup.  Ct.  Rep.  511.     In  the  former  case 
it  was  held  that  an  act  which  punished  oer- 
ttia  offenses  committed  by  "any  person  or 
perMOs"  upon  the  high  seas  should  not  be 
oonstnied  as  including  persons  who  might 
eommit  sueh  offenses  on  board  a  vessel  be- 
kmging  to  the  subjects  of  a  foreign  state; 
Marshall,  Ch.  J.,  saying:     "The  words  of 
the  seetion  are  in  terms  of  unlimited  extent. 
The  words  'any  person  or  persons*  are  broad 
esongh  to  comprehend  every  human  being. 
But  general  words  must  not  only  be  limited 


to  cases  within  the  jurisdiction  of  the  state, 
but  also  to  those  objects  to  which  the  legis- 
lature intended  to  apply  them."  In  the  lat- 
ter case  it  was  held  that  an  act  that  forbade 
all  persons  from  assisting  the  migration  in- 
to the  United  States  of  "any  alien  or  aliens, 
any  foreigner  or  foreigners,"  under  contract 
"to  perform  labor  or  services  of  any  kind," 
did  not  include  a  minister  of  religion,  though 
such  a  person  was  within  the  letter  of  the 
statute.  These  cases  show  that  we  may  with 
propriety  give  to  the  words  "any  of  its  em- 
ployees" the  narrower  meaning,  and,  be- 
cause such  meaning  saves  the  act  from  con- 
demnation, it  is,  I  believe,  our  imperative 
duty  to  adopt  it.  No  words  need  to  be  read 
into  the  act.  It  is  required  only  that  the 
words  already  there  shall  be  applied  to  that 
commerce  which  Congress  referred  to;  name- 
ly, territorial,  foreign,  and  interstate.  Thus 
read,  the  whole  statute  is  saved  and  no  part 
of  it  is  destroyed. 

The  natural  meaning  of  the  words  of  the 
statute  considered  together,  each  word  re- 
ceiving significance  from  those  with  which  it 
is  allied,  the  respect  which  is  due  to  Con- 
gress, the  *be1ief  which  I  hold  that  it  wou1d[519] 
not  intentionally  overstep  the  clearly  de- 
fined limits  of  its  authority,  and  the  prin- 
ciples of  construction  heretofore  acted  upon 
by  this  court,  lead  my  mind  to  the  settled 
conviction  that  the  statute  can  be  inter- 
preted, and  ought  to  be  interpreted,  as  af- 
fording the  remedy  therein  prescribed  only 
to  the  employees  of  foreign,  interstate,  and 
territorial  carriers,  who  are  themselves  en- 
gaged in  some  capacity  in  such  commerce 
in  some  of  its  manifold  aspects.  If  this 
meaning  be  attributed  to  the  words  of  the 
law,  it  is  apparent  that,  in  the  opinion  of 
a  majority  of  the  court,  the  law,  in  its  main 
features  at  least,  would  be  constitutional. 

Entertaining  these  views  of  the  meaning 
of  the  statute,  I  am  compelled  to  go  further 
and  consider  the  other  objections  to  it.  I 
agree  entirely  with  all  that  was  said  in  the 
opinion  of  Mr.  Justice  White  in  support  of 
the  power  of  the  Congress  to  enact  a  law  of 
this  general  character,  but,  as  I  think  that 
the  judgments  in  these  cases  ought  to  be  re- 
versed, I  cannot  escape  dealing  with  specific 
objections  to  the  statute  which  he  has  not 
deemed  it  necessary  to  discuss.  I  think  it 
better,  therefore,  to  deal  with  all  the  ques- 
tions that  are  necessarily  raised  in  these 
cases. 

I  come  now  to  the  question  whether  the 
statute,  thus  construed,  is  in  the  execution 
of  any  power  conferred  by  the  Constitution 
upon  the  Congress.  It  is  apparent  that 
there  is  no  such  power  unless  it  be  found 
in  that  clause  of  the  Constitution  which  au- 
thorizes Congress  "to  regulate  commerce 
with  foreign  nations  and  among  the  tev- 
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ml  states  and  with  the  Indian  tribes/'  It 
hardly  needs  to  be  said  that  the  inability 
of  the  national  government  created  by  the 
Articles  of  Confederation  to  deal  effectively 
with  commerce  was  one  of  the  efficient 
causes  of  the  call  for  the  constitutional  con- 
vention. No  doubt  the  most  urgent  need  of 
that  time  was  a  central  government  with 
powers  adequate  to  control  foreign  com- 
merce, but  interstate  commerce  was  not 
overlooked,  though  its  principal  importance 
then  consisted  in  its  relation  to  foreign 
commerce.  Federalist,  No.  42,  by  Mr.  Mad- 
[520]i8on.  *No  one  could  then  have  foreseen  the 
extent  of  the  interstate  commerce  of  our 
times,  for  no  one  could  foretell  the  employ- 
ment of  the  forces  of  steam  and  electricity 
which  have  so  wonderfully  aided  its  develop- 
ment. But  the  statesmen  of  that  time,  con- 
fident of  the  future,  and  hopeful  that  they 
might  devise  a  government  which  would  en- 
dure, must  have  understood  that  the  com- 
merce which  concerned  more  than  one  state, 
from  its  essential  nature,  was  in  part  out- 
side the  territorial  jurisdiction  of  any 
state,  could  not  be  governed  efficiently  by  a 
single  state,  and,  if  left  outside  of  the  na- 
tional control,  would  be  subject  to  woeful 
embarrassment  by  the  conflicting  regu- 
lations of  the  several  states  into  which 
it  entered.  It  appears  in  the  reports 
of  the  debates  that  these  dangers  were 
appreciated  by  the  members  of  the  con- 
vention, so  far  as  they  threatened  that  part 
of  the  commerce  among  the  states  which  was 
conducted  by  water  transportation,  then  the 
only  part  of  such  commerce  of  sufficient  im- 
portance to  attract  public  attention.  But 
fortunately  the  spirit  of  the  nation  builder, 
and  not  of  the  codemaker,  inspired  and  dom- 
inated the  convention.  ItR  nicinbcrs  were 
not  content  to  frame  a  system  of  laws  suf- 
ficient for  the  present  moment;  which  might, 
in  a  few  years,  become  unsuited  to,  or  inade- 
quate for,  the  needs  of  the  people.  They 
undertook,  rather,  the  task  of  devising  a 
scheme  of  government,  and  of  allotting  the 
powers  usually  exercised  by  governments  be- 
tween the  existing  states  and  the  prospective 
nation.  Whenever  such  a  power  came  un- 
der consideration  its  nature  was  examined, 
and  it  was  then  placed  in  the  hands  of  that 
governmental  agency  which  it  was  supposed 
could  exercise  it  most  advantageously.  This 
yery  power  furnishes  a  signal  illustration 
of  the  method  pursued.  The  convention  did 
not  determine  how  interstate  commerce 
should  be  regulated,  but  rather  who  should 
regulate  it,  and  left,  with  certain  limita- 
tions, the  necessity,  extent,  and  nature  of 
the  regulation  to  the  contemporaneous 
knowledge,  wisdom,  and  discrotiun  of  the 
body  in  whom  the  power  was  vested.  We 
majr   well  believe  that,  contemplating  ths 


subject  with  the  enlarged  vision  of  *those[521] 
who  are  building  for  a  future  imknown  or 
dimly  discerned,  and  seeing  clearly  that  in- 
terstate, like  foreign,  commerce,  was,  in 
the  words  of  the  resolutions  with  which  Ran- 
dolph opened  the  deliberations  of  the  con- 
vention, a  matter  "to  which  the  separate 
states  are  incompetent,  or  in  which  the  har- 
mony of  the  United  States  may  be  interrupt- 
ed by  the  exercise  of  individual  legislation," 
the  convention  was  constrained  to  aasoci 
ate  the  two  together  in  every  draft  of  the 
Constitution  proposed,  and  place  them  with 
the  Indian  trade,  under  the  control  of  the 
national  legislature.  Madison's  Journal, 
Scott's  ed.  pp.  67,  101,  164,  185,  362,  453, 
654,  656,  704,  753. 

The  different  kinds  of  commerce  described 
have  the  common  qualities  that  they  are 
more  extensive  than  the  jurisdiction  of  a 
single  state  and  liable  to  injury  from  con- 
flicting state  laws,  and  then?!)y  are  all  alike 
distinguished  from  the  purely  internal  com- 
merce of  the  states.  There  is  nothin<;  in 
the  words  of  the  grant  that  permits  tho  be- 
lief that  the  power  is  not  coextensive  over 
foreign,  interstate,  and  Indian  trade,  or  is 
anything  less  than  the  whole  power  which 
any  govornment  may  properly  exercise  over 
cither,  though  it  may  well  be  that  the  re- 
strictive parts  of  the  Constitution,  its  pro- 
hibitions and  reservations,  may  operate  dif- 
ferently on  different  kinds  of  commerce,  or 
even  on  different  aspects  of  the  same  kind 
of  commerce. 

It  is  said  that  Congress  has  never  before 
enacted  legislation  of  this  nature  for  the 
government  of  interstate  commerce  on  land, 
though  it  has  for  the  government  of  such 
commerce  upon  the  water  and  for  the  gov- 
ernment of  foreign  commerce;  that,  on  the 
contrary,  the  relations  affected  have  been 
controlled  by  the  undoubted  power  of  the 
states  to  govern  men  and  things  within  their 
res]>cctive  dominions;  and  that  this  omis- 
sion of  Congress  is  of  controlling  signifi- 
cance. The  fundamental  fallacy  of  this  ar- 
gument is  that  it  misunderstands  the  nature 
of  the  Constitution,  undervalues  its  use- 
fulness, and  forgets  that  its  unchanging  pro- 
visions are  adaptable  to  the*infinite  variety[522l 
of  the  changing  conditions  of  our  national 
life.  Surely,  there  is  no  statute  of  limita- 
tions which  bars  Congress  from  the  exercise 
of  any  of  its  granted  povi-ers,  nor  any  au- 
thority, save  that  of  the  people  whom  it  rep- 
resents, which  may,  with  propriety,  chal- 
lenge the  wisdom  of  its  choice  of  the  time 
when  remedies  shall  first  be  applied  to  what 
it  deems  wrong.  It  cannot  l>e  doubted  that 
the  exercise  of  a  power  for  the  first  time 
may  be  called  upon  to  justify  itself.  The 
fact  that  it  is  for  the  first  time  is  a  circum- 
stance to  be  considered.    But  in  this  case  it 
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is  a  eircumstanoe  whose  significance  disap- 
pears in  the  light  of  history.    Henry  Adams, 
a  writer  of  high  authority,  in  the  first  chap- 
ter of  his  History  of  the  United  States,  has 
drawn  a  vivid  picture  of  the  conditions  of 
our  national  life  at  the  beginning  of  the 
nineteenth  century.     The  center  of  popula- 
tion was  near  Baltimore.    The  interior  was 
almost   impenetrable   except   by   the   water 
ways  and  two  wagon  roads  from  Philadel- 
phia to  Pittsburg  and  from  the  Potomac  to 
the  Monongahela.    The  scattered  settlements 
of  what  was  then  the  Western  country  were 
severed  from   the  seaboard  settlements  by 
mountain  ranges,  and  there  was  little  con- 
nection between  the  two  almost  independent 
peoples.    There  was  scarcely  a  possibility  of 
trade  between  the  states  except  along  the 
seacoast  and  over  the  dangerous  and  uncer- 
tain rivers.    "The  experience  of  mankind," 
says  the  author,  p.  7,  "proved  trade  to  be 
dependent  on  water  communications,  and  as 
yet  Americans  did  not  dream  that  the  ex- 
perience of  mankind  was  useless  to  them." 
We  need  not  look  beyond  these  conditions 
for  an  explanation  why  Congress,  tliough  it 
early  and  vigorously  exercised  its  power  of 
legislation   over   foreign   commerce  and   in- 
terstate commerce  by  water,  left  it  unused 
in   respect   to   interstate   commerce   on   the 
land.     As   population   multiplied,  bringing 
the    isolated    settlements    nearer    to    each 
othor,    wealth    increased,   creating   a   wider 
demand    for    commodities,    and    roads  and 
bridges     came     to     be     better     and     more 
numerous,     doubtless     overland     commerce 
u«s    somewhat    stimulated.    But    the  iron 
restrictions    which    nature  had  placed  up- 
t^^Sjon  land  transportation  *  remained  constant 
Until  they  were  unloosed  by  the  operation 
of  the  stcKsm  railroad.    The  system  of  steam 
transportation  began  modestly  by  the  con- 
struction of  short  lines,  often  wholly  with- 
in a  single  state.    These  lines  were  length- 
ened by  extensions  and  consolidations,  un- 
"^il  at  the  present  time  the  states  of   the 
Xjnion  are  all  lK)und  together  by  a  network 
^:>f    interstate    railroads.     Their  operation, 
^^ided  by  the  quick  and  cheap  transmission 
^f  the  mails,  and  the  communication  of  in- 
'^elligence  by  electricity,  has  transformed  the 
^Dommerce  of  the  country.     Interstate  com- 
merce by  land,  once  so  slight  as  to  be  un- 
worthy of  the  attention  of  the  national  leg- 
islature, has  come  to  be  the  most  important 
part  of  all  trade,  and  it  is  not  too  much  to 
lay  that  the  daily  needs  of  the  factory  and 
the  household  are  no  longer  dependent  upon 
the  resources  of  the  locality,  but  are  largely 
supplied  by  the  products  of  other  states. 

It  was  not  reasonably  to  be  expected  that 
a  phenomenon  so  contrary  to  the  cqierience 
of  mankind,  so  vast,  so  rapidly  developing 
and  ehaqging»  as  the  growth  of  land  com- 
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meroe  among  the  states,  would  speedily  be 
appreciated  in  all  its  aspects,  or  would  at 
once  call  forth  the  exercise  of  all  the  unused 
power  vested  in  Congress  by  the  commerce 
clause  of  the  Constitution.  Such  a  phe- 
nomenon demands  study  and  experience. 
The  habit  of  our  people,  accentuated  by  our 
system  of  representative  government,  is  not 
so  much  in  legislation  to  anticipate  prob- 
lems as  it  is  to  deal  witli  them  after  experi- 
ence has  shown  them  to  exist.  So  Congress 
has  exercised  its  power  sparingly,  step  by 
step,  and  has  acted  only  when  experienoe 
seemed  to  it  to  require  action.  A  descrip- 
tion of  its  action  in  this  respect  was  given 
in  Re  Debs,  158  U.  S.  5G4,  39  L.  ed.  1092, 
15  Sup.  Ct.  Rep.  900,  where  it  was  said,  p. 
679:  "Congress  has  exercised  the  power 
granted  in  respect  to  interstate  commerce 
in  a  variety  of  legislative  acts.  Passing  by, 
for  the  present,  all  that  legislation  in  re- 
spect to  commerce  by  water,  and  considering 
only  that  which  bears  upon  railroad  inter- 
state transportation  (for  this  is  the  specific 
matter  involved  in  this  case),  these  acts 
*may  be  noticed:  First.  That  of  June  15th,[52-i] 
1860,  chap.  124,  14  Stat,  at  L.  66,  carried 
into  the  Revised  Statutes  as  §  5258  (U.  S. 
Comp.  Stat.  1901,  p.  3664),  which  provides: 
'Whereas  the  Constitution  of  the  United 
States  confers  upon  Congress,  in  express 
terms,  the  power  to  regulate  commerce 
among  the  several  states,  to  establish  post 
roads,  and  to  raise  and  support  armies: 
Therefore,  be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 
that  every  railroad  company  in  the  United 
States  whose  road  is  operated  by  steam,  its 
successors  and  assigns,  be,  and  is  liereby,  au- 
thorized to  carry  upon  and  over  its  roads, 
boats,  bridges,  and  ferries  all  passengers, 
troops,  government  supplies,  mails,  freight, 
and  property  on  their  way  from  any  state 
to  another  state,  and  to  receive  compensa- 
tion therefor,  and  to  connect  with  roads  of 
other  states  so  as  to  form  continuous  lines 
for  the  transportation  of  the  same  to  the 
place  of  destination.'  Second.  That  of  March 
3d,  1873,  chap.  252,  17  Stat,  at  L.  684.  {Hoy. 
SUt.  §§  4386  to  4389,  U.  S.  Comp.  Stat. 
1901,  pp.  2996,  2997),  which  regulates  the 
transportation  of  live  stock  over  interstate 
railroads.  Third.  That  of  May  29th,  1884, 
cluip.  00,  §  6,  23  SUt.  at  L.  31,  32,  U.  S. 
Comp.  Stat.  1901,  pp.  299,  3184,  prohibiting 
interstate  transportation  by  railroads  of 
live  stock  affected  with  any  contagious  or 
infectious  disease.  Fourth.  That  of  Feb- 
ruary 4th,  1887,  chap.  104,  24  Stat,  at  L. 
379,  U.  S.  Comp.  SUt.  1901,  p.  3154,  with 
its  amendments  of  March  2d,  1889,  chap. 
382,  25  Stat,  at  L.  866,  U.  S.  Comp.  Stat. 
1901,  p.  3158,  and  February  10th,  1891,  clia^. 
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128,  26  SUt.  at  L.  743,  U.  S.  Comp.  Stat. 
IQOI,  p.  3163,  known  as  the  'interstate  com- 
meroe  act,'  by  which  a  commission  was  cre- 
ated with  large  powers  of  regulation  and 
control  of  interstate  commerce  by  railroads, 
and  the  16th  section  of  which  act  gives  to 
the  courts  of  the  United  States  power  to  en- 
force the  orders  of  the  commission.  Fifth. 
That  of  October  Ist,  1888,  chap.  1068,  25 
Stat,  at  L.  601,  providing  for  arbitration  be- 
tween railroad  interstate  companies  and 
their  employees.  And,  sixth,  the  act  of 
March  2d,  1893,  chap.  196,  27  Stat,  at  L. 
631,  U.  S.  Comp.  Stat.  1901,  p.  3174,  requir- 
ing the  use  of  automatic  couplers  on  inter- 
state trains,  and  empowering  the  Interstate 
Commerce  Commission  to  enforce  its  pro- 
visions." 

Since  this  decision  other  laws  more  fully 
regulating  interstate  commerce  on  land  have 
[525]been  enacted,  which  need  not  *here  be  stated. 
They  show  a  constantly  increasing  tendency 
to  exercise  more  fully  and  vigorously  the 
power  conferred  by  the  commerce  clause.  It 
is  well  to  notice,  however,  that  Congress  has 
assumed  the  duty  of  promoting  the  safety 
of  public  travel  by  enacting  the  safety  ap- 
pliance law;  an  act  to  require  reports  of 
casualties  to  employees  or  passengers  (31 
Stat,  at  L.  1446,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  3176);  a  resolution  directing 
the  Interstate  Commerce  Commission  to  in- 
vestigate and  report  on  the  necessity  for 
block  signals  (34  SUt.  at  L.  838,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  912) ;  an  act 
limiting  the  hours  of  service  of  employees; 
and  the  act  under  consideration.  These  acts, 
all  relating  to  interstate  transportation, 
demonstrate  the  belief  of  Congress  that  the 
safety  of  interstate  travel  is  a  matter  of 
national  concern,  and  its  deliberate  purpose 
to  increase  that  safety  by  laws  which  it 
deems  conducive  to  that  end.  I  think,  there- 
fore, that  we  may  consider  whether  this  act 
finds  authority  in  the  commerce  clause  of 
the  Constitution  without  embarrassment 
from  any  inferences  which  may  be  drawn 
from  the  inaction  of  Congress. 

It  is  settled  beyond  the  necessity  of  citing 
eases  that  the  transportation  of  persons  and 
property  is  commerce;  in  other  words,  that 
the  business  of  carriers  is  commerce. 
Where,  therefore,  the  business  is  foreign  or 
interstate,  Congress,  it  has  frequently  been 
decided,  has  the  paramount,  if  not  the  sole, 
power  to  legislate  for  its  direct  control.  An 
obstruction  of  such  commerce  by  unlawful 
▼iolence  may  be  made  punishable  under  the 
laws  of  the  United  States,  suppressed  by  the 
armies  of  the  United  States,  or,  at  the  in- 
stance of  the  United  States,  enjoined  in  its 
ooarts.  Re  Debs,  ubi  supra.  It  is  difllcult 
to  conceive  how  legislation  may  effectively 
eomtrol  the  bnaineM  il  it  oanaoi  remilata 


the  conduct  of  those  engaged  in  the 
while  engaged  in  the  business,  in  every  act 
which  is  performed  in  the  conduct  of  the 
.  business.  The  business  of  transportation 
is  not  an  abstraction.  It  is  the  labor 
of  men,  employed,  with  the  aid  of 
instrumentalities,  animal  and  mechanie- 
al,  in  carrying  men  and  things  from 
place  to  place.  In  every  form  of  transporta- 
tion, from  the  simplest  to  the  most  *complex,[5S«^ 
whether  the  man  carries  the  burden  on  hia 
back,  or  drives  an  animal  which  carries  it, 
or  a  locomotive  which  draws  a  car  which 
carries  it,  the  one  and  only  constant  factor 
is  the  labor  of  mankind.  I  am  quite  un- 
able to  understand  the  contention  made  at 
the  bar  that  the  power  of  Congress  is  to  reg- 
ulate commerce  among  the  states,  and  not  to 
regulate  persons  engaged  in  commerce  among 
the  states,  for,  in  the  case  of  transporta- 
tion, at  least,  the  labor  of  those  engaged  in 
it  is  conomerce  itself.  How  poor  and  meager 
the  power  would  be  if,  whenever  it  was  ex- 
ercised, the  legislator  must  pause  to  consid- 
er whether  the  action  proposed  regulated 
conmierce  or  merely  regulated  the  conduct  of 
persons  engaged  in  commerce.  The  conten- 
tion derives  some  plausibility  from  its 
vagueness.  Of  course,  the  power  to  regulate 
commerce  does  not  authorize  Congress  to 
control  the  general  conduct  of  persons  en- 
gaged therein,  but,  unless  it  is  an  idle  and 
useless  power,  it  authorizes  Congress  to  con- 
trol the  conduct  of  persons  engaged  in  com- 
merce in  respect  to  everything  which  direct- 
ly concerns  conunerce,  for  that  is  conmieroe 
itself.  It  would  seem,  therefore,  that  wlien 
persons  are  employed  in  interstate  or  for- 
eign commerce,  as  the  employment  is  an  es- 
sential part  of  that  commerce,  its  terms  and 
conditions,  and  the  rights  and  duties  which 
grow  out  of  it,  are  under  the  control  of 
Congress,  subject  only  to  the  limits  on  tlie 
exercise  of  that  control  prescribed  in  the 
Constitution.  This  has  been  the  view  al- 
ways expressed  or  implied  by  this  court. 
In  his  concurring  opinion  in  Gibbons  v.  Og- 
den,  9  Wheat  1,  6  L.  ed.  23,  Mr.  Justice 
Johnson  said,  p.  229:  "Commerce,  in  its 
simplest  signification,  means  an  exchange  of 
goods;  but,  in  the  advancement  of  society, 
labor,  transportation,  intelligence,  care,  and 
various  mediums  of  exchange  become  com- 
modities and  enter  inta  commerce;  the  sub- 
ject, the  vehicle,  the  agent,  and  their  vari- 
ous operations,  become  the  objects  of  com- 
mercial regulations."  In  Cooley  ▼.  P<>rt 
Wardens,  12  How.  299,  13  L.  ed.  996,  the 
court,  in  holding  tnter  alta  that  a  regulation 
of  pilots  is  a  regulation  of  commerce  within 
the  meaning  of  the  commerce  clause,  *said[5flP^ 
(p.  316  by  Justice  Curtis)  of  the  power:  '*It 
extends  to  the  persons  who  conduct  it  as  well 
as  to  the  inatrumenta  naad.**   In  the  opinion 
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of  the  eourt^  delivered  by  Mr.  Justice  Field,    Dueen,  69  L.R.A.  705,  24  0.  C.  A.  280,  47 


in  Sherloek  ▼.  Ailing,  03  U.  8.  09,  23  L.  ed. 
810,  it  was  said :    "It  is  true  that  the  com- 
mercial power  conferred  by  the  Constitution 
is   one   without   limitation.     It   authorizes 
legislation  with  respect  to  all  the  subjects 
of  foreign  and  interstate  oommerce,  the  per- 
sons engaged  in  it,  and  the  instruments  by 
which  it  is  carried  on."    In  delivering  the 
opinion  of  the  court  in  Smith  v.  Alabama, 
124  U.  8.  465,  31  L.  ed.  508,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  6C4,  where  a  state 
statute  zequiring  interstate  locomotive  en- 
gineers to  obtain  a  license  after  a  quali- 
fying examination,  and  imposing  a  penalty 
for    operating    without    such    license,    was 
sustained,  Mr.  Justice  Matthews  said:     "It 
would,  indeed,  be  competent  for  Congress  to 
l^slate  upon  its  subject-matter  and  to  pre- 
scribe the  qualifications  of  locomotive  en- 
gineers for  employment  by  carriers  engaged 
in  foreign  or  interstate  commerce."    In  sus- 
taining   a    similar    state    statute,  directed 
against  color  blindness,  Mr.  Justice  Field 
said,  in  Nashville,  C.  ft  St.  L.  R.  Co.  v. 
Alabama,   128  U.  8.  06,  82  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  0  Sup.  Ct.  Rep.  28: 
"It  is  conceded  that  the  power  of  Congress 
to  regulate  interstate  commerce  is  plenary; 
that,  as  incident  to  it.  Congress  may  legis- 
late as  to  the  qualifications,  duties,  and  lia- 
bilities of  onployees  and  others  on  railway 
trains  engaged  in  that  commerce,  and  that 
'uch  legislation  will  supersede  any  state  ac- 
tion on  the  subject.    But,  until  such  Ipgisla- 
tion   is  had,  it  is  clearly  within  the  com- 
l^tency  of  the  states  to  provide  against  ac- 
idcnts  on  trains."     In  Chicago,  M.  k  St. 
R.  Co.  ▼.  Solan,  160  U.  S.  133,  42  L.  ed. 
88,   18  Sup.  Ct  Rep.  289,  a  state  statute 
"^rbidding  a  contract  limiting  liability  for 
^»jury  was  sustained,  the  court,  by  Mr.  Jus- 
ice  Gray,  saying:     '*The  rules  prescribed 
'or  the  construction  of  railroads,  and  for 
heir  management  and  operation,  designed  to 
rotect  persons  and  property  otherwise  en- 
angered  by  their  use,  are  strictly  within 
he  scope  of  the  local  law.    They  are  not,  in 
hemselvea,  regulations  of  interstate  com- 
erce,  although  they  control,  in  some  de- 
cree, the  conduct  and  the  liability  of  those 
engaged  in  such  commerce.    *So  long  as  Con- 
.^ress  has  not  legislated  upon  the  particular 
subject,  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce,  and  as 
a  rightful  exercise  of  the  police  power  of  the 
state  to  regulate  tne  relative  rights  and  du- 
ties of  all  persons  and  corporations  within 
its  limits."    This  statement  was  assumed  to 
be  true  in  Pennsylvania  R.  Co.  v.  Hughes, 
191   U.  8.  477,  48  L.  ed.  268,  24  Sup.  Ct. 
Rep.  132,  and  Martin  v.  Pittsburg  ft  L.  E.  R. 
Co.  203  U.  S.  284,  51  L.  ed.   184,  27  Sup. 
Ct.  Rep.  100.     The  OMe  ol  Peirce  ▼.  Van 
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U.  8.  App.  339,  78  Fed.  693,  was  decided  bj 
the  court  of  appeals  of  the  sixth  circuit  by 
Mr.  Justice  Harlan  and  Judges  Taft  and 
Lurton.  The  opinion  was  delivered  by  Mr. 
Justice  Harlan.  After  sustaining  a  state 
statute  which  modified  the  common-law  rules 
with  respect  to  the  liability  for  injuries  of 
a  carrier  to  its  employees,  he  said  of  It: 
"The  Ohio  statute  is  not  applicable  alone  to 
railroad  corporations  of  Ohio,  engaged  in 
the  domestic  commerce  of  this  state.  It  it 
equally  applicable  to  railroad  corporations 
doing  business  in  Ohio,  and  engaged  in  com- 
merce among  the  states,  although  the  stat- 
ute, in  its  operation,  may  affect  in  some  de- 
gree a  subject  over  which  Congress  can  ex- 
ert full  power.  The  states  may  do  many 
things  affecting  commerce  with  foreign  na- 
tions and  among  the  several  states  until 
Congress  covers  the  subject  by  national  leg- 
islation. .  .  .  Undoubtedly  the  whole 
subject  of  the  liability  of  interstate  rail- 
road companies  for  the  negligence  of  those 
in  their  service  may  be  covered  by  national 
legislation  enacted  by  Congress  under  its 
power  to  regulate  commerce  among  the 
states." 

We  may  not  trust  implicitly  to  the  ac- 
curacy of  statements  gathered  from  opinions 
where  the  precise  question  was  not  for  de- 
cision. But  where,  as  in  these  quotations, 
the  statements  were  an  essential  part  of 
the  course  of  reasoning  deemed  appropriate 
for  the  disposition  of  the  cases,  where  the 
same  thought,  clothed  in  dilTercut  words, 
has  been  exprrssicd  at  intervals  from  early 
times  to  the  present  day,  and  where  no  de- 
cision or  judicial  utterance  has  been  found 
in  opposition  to  them,  they  are  entitled  to 
profound  resi)ect,  and  furnish  cogent  evi- 
dence of  what  the  law  has  always  been  sup- 
posed to  *be  by  the  members  of  this  court. [520] 
They  cannot  be  regarded  lightly,  and  if  we 
follow  them  they  lead  us  to  the  conclusion 
that  the  national  power  to  regulate  com- 
merce is  broad  enough  to  regulate  the  em- 
ployment, duties,  obligations,  liabilities,  and 
conduct  of  all  persons  engaged  in  commerce 
with  respect  to  all  which  is  comprehended 
in  that  commerce.  Upon  what  principle  ex- 
cept this  could  this  court  have  twice  en- 
forced the  safety  appliance  act,  undisturbed 
by  a  doubt  of  its  constitutionality!  John- 
son V.  Southern  P.  Co.  196  U.  S.  1,  49  L. 
ed.  363,  26  Sup.  Ct.  Rep.  158;  Schlemmer  v. 
Buffalo,  R.  ft  P.  R.  Co.  205  U.  S.  1,  61  L. 
ed.  681,  27  Sup.  Ct.  Rep.  407.  That  act  (27 
Stat,  at  L.  531,  chap.  196,  U.  S.  Comp.  SUt. 
1901,  p.  3174)  compelled  interstate  railroads 
to  equip  all  their  trains  with  power  brakes 
operated  from  the  engine,  and  all  their  cars 
with  automatic  couplers,  grab  irons,  and 
hand  holds,  by  ehacting  that  the  use  of  en- 
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gines  and  can  not  thus  equipped  should  be 
unlawful.  There  was  no  express  provision 
that  an  employee  injured  by  the  failure  of 
a  railroad  to  comply  with  the  law  should 
been  entitled  to  duniafres,  but  without  doubt 
the  liability  of  the  railroad  in  implied.  The 
common-law  rule  governinfr  the  liability  was 
materially  changed  by  §  8,  which  abolished 
in  pnrt.  the  doctrine  of  the  assumption  of 
risk,  by  providing  that  the  employee  should 
"not  be  deemed  to  liavc  assumed  the  risk'*  of 
the  unlawful  conditions,  though  he  knew  of 
them  and  continued  in  his  employment.  This 
si^ct ion  was  enforced  in  most  emphatic  man- 
ner in  the  Schlemmer  Case,  where  Mr.  Jus- 
tice Holmes  said:  "An  early,  if  not  the 
earliest,  application  of  tlie  plirasc  'assump- 
tion of  risk'  was  the  establishment  of  the 
exception  to  the  liability  of  a  master  for  the 
negligence  of  his  servant  when  the  person 
injured  waa  a  fellow  servant  of  the  negligent 
man."  If  the  statute  now  before  us  is  be- 
yond the  constitutional  i>ower  of  Congress, 
Hurcly  the  safety  appliance  act  is  also  void, 
for  there  can  be  no  distinction  in  principle 
between  them.  If  Congress  can  create  a  lia- 
bility to  an  injured  empK\vee  for  the  exist- 
ence of  conditions  in  certain  mechanisms 
which  he  uses,  by  declaring  those  conditions 
unlawful,  it  may  create  the  same  liability 
for  negligence  of  the  agents  and  imperfec- 
tions in  the  instruments  used  in  the  car- 
)]rier*8  •work;  if  it  niay  change  tlie  common- 
law  rule  of  the  assumption  of  the  risk  of  im- 
^icrfect  appliances,  it  may  change  the  rule 
of  the  assumption  of  tlie  risk  of  a  careless 
fellow  servant.  I  can  conceive  of  no  prin- 
ciple of  constitutional  law  which  enables  us 
to  say  that  the  commerci*  clause  authorizes 
Congress  to  flx  U]>on  the  carrier  a  liability 
for  an  insuflieicnt  brake  but  not  for  a  de- 
fective rail,  for  tlie  abscmce  of  automatic 
couplers,  but  not  for  the  negligent  order 
which  brings  trains  into  collision,  for  an  in- 
securi*  grab  in»n.  but  nnt  im-  a  heeillesH 
switchman.  If  Congress  has  the  righl  to 
contnd  the  liability  in  any  \va>  it  may  cm- 
trol  it  in  ever}'  way.  subject,  as  all  power^» 
are  subject,  to  the  express  prohibitions  of 
the  Constitution.  Cnless  the  cases  on  the 
■afetj  appliance  acts  are  dcenied  to  have 
been  inadvertent  I  v  deeiiled.  thev  set»m  to  be 
conc]usi\*e  of  this  branch  of  the  case.  This 
seems  to  have  l»een  feared  by  counsel  for 
one  of  the  defemlants.  who.  in  his  brief, 
said  "that  the  gi\ing  of  a  right  of  recovery 
to  an  injured  emplo\ee  is  a  proper  and  nec- 
essary* method  for  making  effect ive  the  safe- 
ty appliance  act  .  .  .  we  do  not  admit.'* 
But,  if  we  put  aside  the  authority  of 
precedents,  and  examine  the  nature  and  ex- 
tent of  the  grant  to  Congre>s  of  |)ower  over 
commerce  in  the  light  of  the  settled  prin- 
ciples of  interprx'tation  tit  to  l»e  applied  to  ' 


the  exposition  of  a  constitution,  we  shall 
rive  at  the  same  result.  One  main  purpose 
and  effect  of  the  Constitution  was  to  devise 
a  scheme  of  efTicient  government.  In  order 
to  accomplish  this  all  the  powers  usually 
e.\ercist»d  by  governments  were  distributed  be- 
tween the  states  and  the  nation,  except  those 
deemed  unfit  or  unsafe  to  be  intrusted  to 
either  and  withheld  from  l)oth.  In  the  allot- 
ment of  powers  to  the  nation  they  were 
enumerated  rather  than  defined.  In  the 
enumeration,  words  of  the  largest  import 
were  employed,  comprehending  within  their 
meaning  grand  divisions  of  the  ]K>wers  of 
government.  The  nature  of  the  Constitu- 
tion, said  Chief  Ju.stice  Marshall  (M*Cul 
loch  V.  Maryland,  4  Wheat,  p.  407,  4  L.  ed. 
(U)l),  "requires  that  only  its  great  outlines 
should  be  marked,  its  important  objects 
designated,  and  *the  minor  ingredients  which [i^ 
compose  those  objects  be  deduced  from  the 
nature  of  the  objects  themselves.'*  The  wide 
extent  of  the  powers  granted  to  Congress  is 
expressed  in  a  few  simply-worded  provisions, 
all  of  which  might  be  printed  on  a  single 
page  of  its  book  of  annual  laws.  Counsel 
have  argued  that  the  power  to  regulate  com- 
mcrc4)  does  not  include  the  power  to  regulate 
the  conduct  of  ]>er8ons  engaged  in  that  com- 
merce in  respect  of  that  commerce.  This 
is  what  Mr.  Justice  Miller  (£x  parte  Yar- 
brough,  110  U.  S.  G58,  28  L.  cd.  27(>,  4  Sup. 
Ct.  Rep.  155)  dcscrilied  as  "the  old  argu- 
ment, often  heard,  often  i2])eated,  and  in 
this  court  never  assented  lo,  that,  when  a 
(piestion  of  the  power  of  Congress  arises, 
the  advocate  of  the  power  must  be  able  to 
place  his  finger  on  words  which  expressly 
grant  it."  Suppose  that  method  of  reason- 
ing had  lK?en  applied  to  the  power  "to  es- 
tablish postoffices  and  post  roads,"  under 
which  Congress  governs  the  postal  system  of 
the  country  as  fully  and  freely  in  every  de- 
tail as  it  is  governed  by  any  other  nation. 
It  could  be  said  to  Congress,  "Vou  cannot 
cfkTTy  the  mail,  you  cannot  issue  money  or- 
ders, you  cannot  determine  what  shall  be 
excluded  from  the  mail,  you  cannot  regulate 
the  conduct  of  those  who  are  employed  in 
the  mail  service,  you  cannot  exempt  them 
from  militia  duty,  you  cannot  punish  their 
theft  or  embezzlement,  you  cannot  punish 
him  who  breaks  and  enters  the  postofBee  or 
mail  car. — all  these  powers  are  reserved  to 
the  state;*.  You  can  only  establish  post- 
ofliees  and  post  roads,  and  when  that  is  done 
your  power  is  exhausted."  Yet  Congress  has 
done  all  these  things,  and  no  one  now  doubts 
its  power  to  do  them,  because  the  grant  of 
(lower  is  of  the  whole  governmental  power 
over  the  subject.  S*.  too,  the  power  to  reg- 
ulate interstate  and  foreign  commerce  is 
the  whole  pmver  which  any  government  can 
exercise  over  that  subject;  it  "is  vested  in 
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Cofif^ress  as  absolutely  as  it  would  be  in  a 
single  government  having  in  its  constitution 
the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  Constitution  of 
the  United  SUtes."  Marshall,  Ch.  J.,  in 
Gibbons  ▼.  Ogden,  9  Wheat.  107,  6  L.  ed. 
70;  Lottery  Case  (Champ5on  ▼.  Ames)  188 
U.  S.  321,  47  L.  ed.  402,  23  Sup.  Ct.  Rep. 
321.  We  are  brought,  then,  directly  to  the 
iS2]*inquiry  whether  a  power  so  extensive  is  a 
sufficient  warrant  for  the  enactment  of  the 
statute  before  us. 

By  what  has  been  called  the  auxiliary 
power.  Congress  may  "make  all  laws  which 
shall  be  necessafy  and  proper  for  carry- 
ing into  execution"  its  granted  powers.  It 
is  settled  that  this  provision  authorizes 
the  enactment  of  laws  which,  in  the  exer- 
cise of  a  wide  discretion,  Congres<i  deems 
adapted  to  secure  a  legitimate  end  and 
calculated  to  eflfect  any  of  the  objects  in- 
trusted to  it,  and  the  exercise  of  that  dis- 
cretion, unless  it  violates  some  prohibition 
of  the  Constitution  or  is  used  as  a  pretext 
to  accomplish  some  object  not  intrusted  to 
the  national  government,  cannot  be  reviewed 
by  the  judicial  branch  of  the  government 
without  trespassing  upon  a  domain  which 
is  peculiarly  and  exclusively  the  province  of 
the  legislative  branch.  If  the  statute  under 
consideration  be  brought  to  the  test  of  these 
principles,  there  can  be  no  doubt  of  its 
validity. 

It  cannot  be  denied  that  in  that  part  of 
commerce  which  consists  in  transportation, 
the  safety  of  those  who  are  concerned  in  it 
AS  passengers  or  employees  is  of  the  first  im- 
portance.   As  was  said  by  Mr.  Justice  Gray, 
in  Chicago,  M.  k  St.  P.  R.  Co.  v.  Solan,  160 
^.  S.  135,  42  L.  ed.  COO,  18  Sup.  Ct.  Rep. 
-^OO:     "The  fundamental  principle  on  which 
^'le  law  of  conmion  carriers  was  established 
l^'Vras]  the  securing  of  the  utmost  care  and 
^  ^  ligence   in  the  performance  of  their  im- 
j^^^rtant  duties  to  the  public."    The  govern- 
ent  having  the  relations  which  the  nation- 
^  government  has  to  interstate  commerce, 
'onounced  by  the  court  in  the  Debs  Case  to 
"those  of  direct  supervision,  control,  and 
lanagement,"  which  neglects  to  do  what  it 
^  fitting  for  a  government  to  do  to  insure 
^e  safety  of  public  travel,  fails  in  the  pcr- 
^rmance  of  its  highest  duty.     The  length- 
ning  list  of  casualties  to  employees   and 
issengers  on  our  railroads  has  arrested  the 
public  attention  and  created  public  alarm. 
^Dught  Congress  alone  to  be  indifferent!    Or 
^ave  we  so  weak  a  system  of  government 
'that  the  only  part  of  it  which  is  clothed 
with  direct  authority  over  the  commerce  in 
which   the  casualties  happen   is  powerless? 
What  does  the  "direct  supervision,  control, 
*^]and  management"  amount  to  if  *it  does  not 
include  the  power  to  pass  any  laws  really 
51  L.  ed. 


calculated  to  lessen  the  great  dangers  of 
public  travel?  Congress,  recognizing  its  re- 
sponsibility, and  believing  in  its  power,  has 
enacted  the  group  of  laws  to  which  reference 
has  been  made.  Of  one  (the  safety  appli- 
ance act)  the  Chief  Justice  said,  in  the 
Johnson  Case,  what  is  true  of  all:  'The 
primary  object  of  the  act  was  to  promote 
the  public  welfare  by  securing  the  safety 
of  employees  and  travelers."  That  act,  like 
this,  in  terms  simply  safeguarded  the  em- 
ployee, but  his  safety  cannot  be  separated 
from  the  safety  of  the  traveler;  both  may 
be  afTected  by  the  same  act  of  negligenoe 
and  the  same  defect  in  appliances,  and  suf- 
fer injury  in  the  same  disaster.  Any  law 
which  promotes  the  safety  of  either  pro- 
motes the  safety  of  both.  Much  of  the  law 
of  common  carriers,  whether  created  by  de- 
cisions of  the  courts  or  by  acts  of  legis- 
latures, has  been  based  upon  or  influenced 
by  the  theory  that  the  nature  of  the  lia- 
bilities imposed  upon  the  carriers  directly 
affects  the  care,  diligence,  and  safety  with 
which  they  conduct  their  business.  For  in- 
stance, one  consideration  which  has  influ- 
enced the  courts  in  the  judicial  development 
of  the  fellow-servant  doctrine  is  that,  by 
imposing  upon  the  employee  the  risk  of  the 
carelessness  of  the  men  with  whom  he  works, 
a  greater  degree  of  care  and  therefore  of 
safety  would  result.  The  truth  of  this  the- 
ory has  been  often  disputed  (see  Chicago, 
M.  k  St.  P.  R.  Co.  V.  Ross,  112  U.  8.  377, 
28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184),  and  it  is 
almost  universally  disregarded  in  modem 
legislation.  It  is  of  no  importance  here 
whether  it  is  right  or  wrong.  The  only  sig- 
nificance is  that  the  greater  or  less  liability 
in  damages  is  generally  regarded  as  having 
some  relation  to  the  safety  of  operation.  It 
follows  that  if  Congress,  in  the  exercise  of 
its  plenary  power  over  interstate  and  for- 
eign transportation,  deems  that  the  safety 
of  that  transportation  would  be  increased 
by  enacting  that  those  employed  in  it  shall 
have  a  different  remedy  for  injuries  sus- 
tained by  its  negligent  conduct  than  that 
furnished  by  the  laws  of  the  states,  thia 
court  cannot,  without  overstepping  the 
boundary  which  separates  the  judicial  from 
Die  legislative  field,  declare  the  enactment 
void. 

*The  power  of  Congress  to  enact  the  law[5S4] 
under  consideration,  which  seems  so  clearly 
to  result  from  a  just  interpretation  of  the 
commerce  clause,  might  not  have  been  dis- 
puted but  for  the  fact  that  up  to  this  time 
the  subject  has  been  left  to  be  dealt  with  by 
the  states.  If  a  doubt  ever  existed  that  the 
states  could  lawfully  deal  with  the  subject 
under  the  general  legislative  authority  to  gov- 
ern their  territory,  which  was  undisturbed 
by  the  Constitution,  that  doubt  was  dis- 
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pelled  by  the  decision  in  Sherlock  ▼.  Ailing, 
93  U.  S.  09,  23  L.  ed.  819,  and  it  is  now 
agreed  that  the  state  may,  in  the  absence  of 
action  by  Congress,  fix  and  determine  the 
liability  of  all  carriers  while  operating 
within  the  state,  to  those  whom  they 
employ  for  the  injuries  which  are  suf- 
fered in  the  course  of  the  employment.  But 
such  authority  in  the  state  is  not  inconsist- 
ent with  a  like  authority  in  the  nation. 
Where,  as  in  the  case  of  our  dual  govern- 
ment, the  same  territories  and  the  same  in- 
dividuals are  subject  to  two  governments, 
each  supreme  within  its  sphere,  both  govern- 
ments, by  virtue  of  distinct  powers,  may  leg- 
islate for  the  same  ends.  The  exercise  of  the 
rightful  authority  of  the  nation  and  the 
state,  though  it  proceeds  from  different  gov- 
ernmental powers,  may  reach  and  control 
the  same  subject.  This  result  arises  from 
the  different  relations  to  the  community  the 
subject  may  sustain;  a  drove  of  cattle  may 
be  at  once  interstate  freight  and  the  vehicle 
by  which  infectious  disease  may  be  brought 
within  the  borders  of  a  state;  a  bridge  may, 
at  the  same  time,  interrupt  the  navigation 
of  the  river,  and  serve  as  a  continuation  of 
the  highways  of  the  state ;  a  man,  while  the 
agent  through  which  the  transaction  of  in- 
terstate commerce  is  conducted,  is,  at  the 
same  time,  one  of  the  population,  permanent 
or  transient,  of  a  state,  and  subject  to  its 
general  laws.  There  is  no  conflict  in  pow- 
ers, though  there  may  be  conflict  in  legis- 
lation, referable  to  different  powers.  In 
such  a  case,  under  our  system,  the  law  of 
the  state,  enacted  by  virtue  of  its  undoubted 
powers,  must  yield  to  the  national  law,  en- 
acted in  pursuance  of  the  powers  conferred 
by  the  Constitution.  There  is  no  necessity 
in  this  cast  to  disturb  the  troublesome  ques- 
[585]tion  *when,  if  ever,  even  where  Congress  is 
silent,  the  states  may  exercise  any  direct 
power  over  interstate  and  foreign  com- 
merce. For  the  power  hitherto  exercised  by 
the  states  over  this  particular  subject  has 
never  been  deemed  to  be  a  regulation  of  com- 
merce, but  rather  an  exercise  of  their  au- 
thority to  regulate  generally  the  relations  of 
men  to  each  other,  which  may  indirectly 
affect  such  oommerce.  "If  a  state,"  said 
Chief  Justiee  Marshall  (in  Gibbons  v.  Og- 
den,  9  Wheat.  204,  6  L.  ed.  72),  "in  passing 
laws  on  subjects  acknowledged  to  be  within 
its  control,  and,  with  a  view  to  those  sub- 
jects, shall  a4opt  a  measure  of  the  same 
character  with  one  which  Congress  may 
adopt,  it  does  not  derive  its  author- 
ity from  the  particular  power  which 
has  been  granted,  but  from  some  other, 
which  remains  with  the  state  and  may  be 
executed  by  the  same  means.  All  experience 
shows  that  the  same  measure  or  meas- 
ures, scarcely  distinguishable  from  each 
S24 


other,  may  flow  from  distinct  powers; 
but  this  does  not  prove  that  the  pow- 
ers themselves  are  identical."  That  the 
states  may  by  their  laws  fix  the  relative 
rights,  duties,  obligations,  and  liabilities  of 
all  persons  or  corporations  within  their  ter- 
ritorial jurisdictions,  and  thus  control  in 
that  respect  those  who  are  engaged  in  in- 
terstate and  foreign  commerce;  that  such 
laws  do  not  proceed  from  any  power  to  reg- 
ulate such  commerce,  though  incidentally 
and  indirectly  they  do  regulate  it,  but  are 
to  be  referred  to  their  general  power  over 
persons  and  things  within  their  territories; 
and  that  all  such  laws,  po  far  as  they  af- 
fect such  commerce,  must  yield  to  the  su- 
perior authority  of  the  laws  of  Congress,  is» 
I  think,  conclusively  shown  by  the  follow- 
ing cases :  Sherlock  v.  Ailing,  supra ;  Smith 
V.  Alabama,  124  U.  S.  465,  31  L.  ed.  608, 
1  Inters.  Com.  Rep.  804,  8  Sap.  Ct.  Rep. 
564;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  32  L.  ed.  352,  2  Inters. 
Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28;  Henning- 
ton  v.  Georgia,  103  U.  S.  299,  41  L.  ed.  166, 
16  Sup.  Ct  Rep.  1086;  New  York,  N.  H.  ft 
H.  R.  Co.  V.  New  York,  166  U.  S.  628,  41 
L.  ed.  863,  17  Sup.  Ct.  Rep.  418;  Chicago, 
M.  ft  St.  P.  R,  Co.  V.  Solan,  169  U.  8.  133, 
42  L.  ed.  688,  18  Sup.  Ct.  Rep.  289;  Penn- 
sylvania R.  Co.  V.  Hughes,  191  U.  S.  477, 
48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132;  Martin 
V.  PitUburg  ft  L.  E.  R.  Co.  203  U.  S.  284, 
61  L.  ed.  184,  27  Sup.  Ct.  Rep.  100;  Peirce 
V.  Van  Dusen,  69  L.R.A.  705,  24  C.  C.  A. 
280,  47  U.  S.  App.  339,  78  Fed.  693.  Upon 
principle  and  authority  it,  in  my  opinion,  is 
clear  that  Congress  had  constitutional  pow- 
er over  the  subject  with  which  it  dealt  in  the 
statute  before  us. 

*  There  remains  to  be  considered  the  ob-[ 
jection  that  the  specific  provisions  of  the 
act  exceed  the  legislative  power  over  the 
subject.  The  powers  of  Congress  are  not  only 
confined  to  those  which  may  be  inferred 
from  the  Constitution,  but  are  also  re- 
strained by  the  express  limits  upon  their 
exercise  which  are  contained  in  that  instru- 
ment. They  are  delegated  and  enumerated 
and  then  limited.  Even  when  Congress  en- 
ters upon  a  field  in  which  it  rightfully  ex- 
ercises the  supreme  governmental  power,  it 
is  not  supreme  in  the  fullest  sense.  It  does 
not  enjoy  complete  sovereignty  like  that,  for 
instance,  of  the  British  Parliament.  All  its 
legislation  must  obey  the  express  commands 
of  those  parts  of  the  Constitution  which 
mark  a  limit  beyond  which  legislation  can- 
not go.  The  only  limit  upon  the  authority 
of  Congress  relevant  to  the  discussion  of  thir 
branch  of  the  case  is  that  which  forbids  Con- 
gress from  depriving  any  person  of  his  lifs^ 
liberty,  or  property  without  due  process  of 
law.    Amendment  6.     It  is  contended  that, 
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altlioii^  the  law  deftla  with  a  subject  ub- 
der  the  eentrel  of  Ooagress,  it  deals  with  it 
in  such  a  manner  as  to  violate  that  prohi- 
bition, and  is  therefore  void.  Before  con- 
sidering the  contention  it  is  desirable  to 
■tat€  dearly  the  substantial  provisions  of 
the  act.  The  remedy  afforded  by  it  is  more 
generous  to  the  employee  than  that  given  by 
the  common  law  in  several  respects.  The 
eommon  law  recognized  no  recovery  of  dam- 
ages for  death  resulting  from  negligence;  by 
the  statute  damages  are  recoverable  for 
death  as  well  as  for  injury.  The  common 
law  allowed  no  recovery  against  the  em- 
ployer for  the  neglect  of  a  fellow  servant 
engaged  in  a  common  employment;  by  the 
■tatute  the  employer  is  held  responsible  for 
the  negligence  of  any  of  its  officers,  agents, 
or  employees,  even  though  the  guilty  person 
is  a  fellow  servant  of  him  who  is  injured  or 
killed.  The  common  law  denied  to  one  who, 
by  his  negligence,  had  contributed  to  his 
own  injury,  the  right  to  a  remedy  for  the 
neglect  of  another  which  had  been  a  concur- 
ring cause;  by  the  statute  the  negligent  suf- 
ferer may  recover  if  his  negligence  be  slight, 
and  that  of  the  employer  gross  in  compar- 
lSS7]ison,  though  the  contributing  ^negligence 
must  be  taken  into  account  in  reduction  of 
the  damages.  The  common  law,  as  adjudged 
by  this  court,  permitted  the  employee  to  en- 
ter into  a  contract  renouncing  his  right  to 
damages  in  case  he  incurred  injuries  in  the 
course  of  his  employment;  the  statute  for- 
bids such  a  contract.  Thus,  four  doctrines 
of  the  common  law  restrictive  of  the  em- 
ployee's rights  are  supplanted  by  others 
inore  favorable  to  him. 

There  can  be  no  doubt  of  the  right  of  a 
legislative  body,  having  jurisdiction  over  the 
Subject,  to  modify  the  first  three  of  these 
^ules  of  the  common  law  in  the  manner  in 
>vhich  this  act  of  Congress  does  it.     They 
«kre  simply  rules  of  law,  unprotected  by  the 
^Constitution  from  change,  and,  like  all  other 
such  rules,  must  yield  to  the  superior  au- 
"thority  of  a  statute.     They  have  so  gen- 
erally been  modified  by  statute  that  it  may 
well  be  doubted  if  they  exist  in  their  integ- 
rity in  any  jurisdiction.     The  common-law 
rules  have  taken  form  througli  the  decisions 
of  courts,  whose  judges,  in  announcing  them, 
were  controlled  by  their  views  of  what  jus- 
tice and  sound  public  policy  demanded.  This 
is  nowhere  more  clearly  stated  than  by  Chief 
Justice  Shaw  in  Far  well  v.  Boston  &  W.  R. 
Corp.  4  Met  40,  38  Am.  Dec.  339,  the  lead- 
ing American  case  establishing  the  doctrine 
tbat  one  cannot  recover  against  the  master 
for  the  negligence  of  a  fellow  servant,  where 
be  said:     *'In  considering  the  rights  and 
obligations  arising  out  of  particular  rela- 
tions, it  is  competent  for  courts  of  justice 
to  regard  consideratioiis  of  policy  and  gen- 
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eral  convenience,  and  to  draw  from  them 
such  rules  as  will,  in  their  practical  appli- 
cation, best  promote  the  safety  and  security 
of  all  parties  concerned."  But  the  economic 
opinions  of  judges  and  their  views  of  the 
requirements  of  justice  and  public  policy, 
even  when  crystallized  into  well-settled  doc- 
trines of  law,  have  no  constitutional  sancti- 
ty. They  are  binding  upon  succeeding 
judges,  but,  while  they  may  influence,  they 
cannot  control,  legislators.  Legislators  have 
their  own  economic  theories,  their  own  views 
of  justice  and  public  policy;  and  their 
views,  when  embodied  in  a  written  law, 
must  prevail.  Whenever  the  legislative 
power  to  change  any  of  these  rules  of  the 
'common  law  has  been  drawn  in  question [588] 
in  this  court  it  has  been  sustained.  Vari- 
ous state  statutes  allowing  a  remedy  against 
a  railroad  employer  for  the  negligence  of  a 
fellow  servant  have  been  held  to  be  within 
the  legislative  power.  Missouri  P.  R.  Co.  ▼. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8  Sup. 
Ct.  Rep.  1161;  Minneapolis  &  St  L.  R.  Co. 
V.  Herrick,  127  U.  S.  210,  32  L.  ed.  109,  8 
Sup.  Ct.  Rep.  1176;  Chicago,  K.  k  W.  R.  Co. 
V.  Pontius,  157  U.  S.  209,  39  L.  ed.  676, 
15  Sup.  Ct.  Rep.  585;  Tullis  v.  Lake  Erie 
A  W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  192,  20 
Sup.  Ct.  Rep.  136.  State  statutes  allowing 
a  recovery  for  death  were  sustained  in  Amer- 
ican S.  B.  Co.  V.  Chase,  16  Wall.  522,  21 
L.  ed.  369,  and  Sherlock  v.  Ailing,  93  U.  8. 
99,  23  L.  ed.  819,  though  the  statute  was 
attacked  in  the  first  case  only  on  the  ground 
that  it  intruded  upon  the  admiralty  juris- 
diction exclusively  vested  in  the  courts  of 
the  United  States,  and  in  the  second  case 
because  it  interfered  with  interstate  com- 
merce, whose  regulation  was  vested  ex- 
clusively in  Congress.  Statutes  of  this  kind 
have  been  in  force  in  the  states  and  doubt- 
less in  the  territories  for  many  years,  many 
cases  have  been  tried  under  them,  and  in  no 
case  has  it  ever  been  claimed  that  anything 
in  the  Constitution  removes  them  from  the 
legislative  power.  The  same  observation 
may  be  made,  though  not  so  emphatically, 
of  statutes  modifying  the  common-law  rule 
denying  a  recovery  to  one  contributing  to 
the  injury  by  his  own  neglect.  It  is  inter- 
esting to  note  that  this  court,  acting  upon 
the  same  reasons  wliich  doubtless  influenced 
Congress  in  the  enactment  of  this  part  of 
the  statute,  establislied  a  rule  in  principle 
the  same,  to  govern  the  recovery  in  admiral- 
ty of  damages  by  a  person  injured  on  a  ship 
(The  Max  Morris  [The  Max  Morris  v.  Cur- 
ry] 137  U.  S.  1,  34  L.  ed.  586,  11  Sup.  Ct 
Rep.  29),  holding  that  it  promoted  "the 
more  equal  distribution  of  justice,  the  dic- 
tates of  humanity,  the  safety  of  life  and 
limb,  and  the  public  good."  It  is  enough  to 
*  say  here  that  the  decisions  of  the  court  in 
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the  safety  appliance  cases,  supporting  a 
statute  changing  the  analogous  common-law 
doctrine  of  assumption  of  risk,  are  in  prin- 
ciple conclusive  that  the  whole  subject  of 
eontributory  negligence  is  under  the  control 
of  the  legislative  power,  in  this  respect  un- 
restrained by  any  constitutional  provision. 

[SSfl]But  it  it  earnestly  urged  upon  us  *that  the 
statute  under  consideration,  applying  to  all 
interstate  common  carriers  and  all  their  em- 
ployees in  that  business,  without  distin- 
guishing between  that  part  of  the  business 
and  employment  which  is  dangerous  and 
hazardous  and  that  part  which  is  not,  and 
confined  solely  to  the  business  of  common 
carriage  and  its  employers,  is  a  deprivation 
of  the  employer's  property  without  due 
process  of  law,  in  violation  of  the  5th 
Amendment  of  the  Constitution.  The  man- 
ner in  which  due  process  of  law  is  said  to 
be  denied  is  by  the  denial  of  the  equal  pro- 
tection of  the  laws  by  imposing  unusual  bur- 
dens upon  a  class  of  persons  arbitrarily  and 
capriciously  selected.  In  support  of  this  po- 
sition cases  from  state  courts,  interpreting 
state  constitutions,  and  cases  from  this  court, 
interpreting  the  restriction  upon  state  action 
imposed  by  the  14th  Amendment,  are  indis- 
criminately cited.    They  furnish  little  aid. 

It  is  not  necessary  in  this  case  to  deter- 
mine how  far,  if  at  all,  the  requirement 
from  the  states  of  the  equal  protection  of  the 
laws,  made  by  the  1 4th  Amendment,  is  in- 
cluded in  the  requirement  from  the  nation 
of  due  process  of  law,  made  by  the  6th 
Amendment  to  the  Constitution.  It  is 
enough  to  say  that  this  statute  complies 
with  both.  It  is  rather  startling  to  hear 
that,  in  enacting  laws  applicable  to  common 
carriers  alone.  Congress  has  made  a  capri- 
cious and  arbitrary  classification.  From 
time  immemorial  the  common  law  has  set 
apart  those  engaged  in  that  business  as  a  pe- 
culiar class,  to  be  governed  in  many  respects 
by  laws  peculiar  to  themselves.  In  separat- 
ing carriers  from  those  engaged  in  other 
interstate  and  foreign  commerce,  Congress 
has  but  followed  the  ancient  classification 
of  the  common  law,  based  upon  reasons  so 
obvious  that  they  need  no  statement. 
Whether  the  law  should  be  made  to  apply 
to  all  carriers  or  to  carriers  by  railroad 
alone,  or  whether  the  employees  should  be 
classified  according  to  the  degree  of  danger 
which  surrounds  their  employment,  is  a 
matter  of  legislative  discretion  with  which 
we  have  no  right  to  meddle.  See  Missouri 
P.  R.  Co.  V.  ^fackey,  ubi  supra. 

I  have  confined  my  observations  up  to  this 

[540] point  to  the  first  'three  changes  in  the  com- 
mon law  made  by  the  statute.  The  fourth 
change,  that  forbidding  the  employee  to 
make  a  contract  releasing  his  employer  from 
the  eonsequeactB  of  hiB  negligence,  is  open 


to  a  possible  objection  not  common  to  tht 
others.  It  is  asserted  that  this  part  of  the 
act  violates  the  right  of  free  contract  which 
in  same  cases  this  court  has  protected 
against  the  exercise  of  the  legislative  power. 
Without  intimating  any  opinion  on  that  sub- 
ject, it  is  enough  to  say  that  that  part  of 
the  statute  is  separable  from  and  independ- 
ent of  the  remainder,  and  may  stand  or  fall 
by  itself,  and  that  no  question  concerning  it 
is  raised  in  these  cases.  I  see  nothing  in 
the  provision  that  "all  questions  of  negli- 
gence or  contributory  negligence  shall  be  for 
the  jury"  which  affects  the  right  of  jury 
trial  guaranteed  by  the  7th  Amendment. 
Such  questions  always  have  been  for  the 
jury,  and  I  cannot  see  that  this  enactment 
makes  any  change  whatever. 

I  am  of  opinion,  therefore,  that  the  act 
should  be  sustained  as  a  legitimate  exercise 
of  the  authority  of  Congress,  and  that  or- 
ders in  these  cases  should  be  nuule  accord- 
ingly. 

Mr.  Justice  Harlan  (with  whom  con- 
curred Mr.  Justice  McKenna),  dissenting: 

Mr.  Justice  McKenna  and  myself  are  of 
opinion  that  it  was  within  the  power  of 
Congress  to  prescribe,  as  between  an  inter- 
state commerce  carrier  and  its  employees, 
the  rule  of  liability  established  by  the  act 
of  June  nth,  1906.  [34  SUt.  at  L.  232, 
chap.  3073,  U.  S.  Comp.  Stat.  Sup.  1907, 
p.  891.]  But  we  do  not  concur  in  the  in- 
terpretation of  that  act  as  given  in  the  opin- 
ion delivered  by  Mr.  Justice  White,  but 
think  that  the  act,  reasonably  and  properly 
interpreted,  applies,  and  should  be  interpret- 
ed as  intended  by  Congress  to  apply  only  to 
cases  of  interstate  commerce  and  to  em- 
ployees who,  at  the  time  of  the  particular 
wrong  or  injury  complained  of,  are  engaged 
in  such  commerce,  and  not  to  domestic  com- 
merce  or  commerce  completely  internal  to 
the  state  in  which  the  wrong  or  injury  oc- 
curred. We  concur  in  the  views  expressed 
by  Mr.  Justice  Moody  as  to  the  *scope  and[ 
interpretation  of  the  act.  We  think  the  act 
is  constitutional,  and,  therefore,  that  the 
judgment  should  be  reversed. 

Mr.  Justice  Holmes,  dissenting: 
I  must  admit  that  I  think  there  are 
strong  reasons  in  favor  of  the  interpretation 
of  the  statute  adopted  by  a  majority  of  tlte 
court.  But,  as  it  is  possible  to  read  the 
words  in  such  a  way  as  to  save  the  consti- 
tutionality of  the  act,  I  think  they  should 
be  taken  in  that  narrower  sense.  The  phraae 
"every  common  carrier  engaged  in  trade  or 
commerce"  may  be  construed  to  mean  "while 
engaged  in  trade  or  commerce"  without  vio- 
lence to  the  habits  of  English  speech,  and 
to  govern  all  that  follows.    The  statute  then 
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will  regulate  all  common  carriers  while  so 
engaged  in  the  District  of  Columbia  or  in 
any  territory,  thus  covering  the  whole 
ground  as  to  them;  and  it  will  regulate 
carriers  elsewhere  while  engaged  in  com- 
merce between  the  states,  etc.,  tlius  limiting 
its  scope  where  it  is  necessary  to  limit  it. 
So  construed,  I  think  the  act  valid  in  its 
main  features  under  the  Constitution  of  the 
United  States.  In  view  of  tho  circumstances 
I  do  not  discuss  details. 


CONSOLIDATED  RENDERING  COM- 
PANY,  PIff.  in  Err., 

V. 

STATE  OF  VERMONT,  by  Clarke  C.  Fitts, 
Attorney  General. 

(See  S.  C.  Reporter's  ed.  5(1-550.) 

Crror  to  state  court  — questions  review- 
able —  Uical  law. 

1.  Whetlier   tho   notice   to   a   corporation 
to*  produce  books  and  papers  before  a  grand 


jury  is  broader  than  that  provided  for  by 
Vermont  act  of  October  9,  lOOfi,  is  a  ques- 
tion of  the  construction  of  the  statute  and 
nf  the  notice,  on  wliich  the  decision  of  the 
state  court  is  final,  and  not  reviewable  by 
the  Federal  Supreme  Court  on  writ  of  error. 

ron.stitntionnl     law  — due     process     of 
law  —  hearing. 

2.  An  opportunity  for  hearing,  snflicient 
to  satisfy  any  requirement  of  U.  S.  Const., 
14th  Amend.,  respecting  due  process  of  law, 
is  afforded  by  the  provisions  of  Vermont 
act  of  October  9,  190G.  for  the  compulsory 
production  of  the  books  and  papers  of  a 
corporation  before  a  court  or  grand  jury, 
wliere  the  corporation  has  full  opportuni.y 
to  show  canso  before  the  court  why  it  does 
not  produce  such  books  and  papers,  and,  by 
objection  to  the  production  bt^fore  the  grand 
jury,  Ciin  raise  the  question  before  that  body, 
and  is  entitled  to  be  heard  upon  tliat  ques- 
tion before  the  court  to  which  it  is  the  grand 
jnry*s  duty  to  report  the  question  for  its 
nction. 

Constitutional  law  — due  process  of  law. 

3.  Due  process  of  law  is  not  denied  a  for- 
eign corporation  doing  business  in  the  state 


NoTK. — As  to  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
Writ  of  error  to  those  courts — see  note  to 
-Apex  Tiansp.  Co.  v.  Garbade,  02  L.R.A. 
513. 

As  to  what  questions  the  Federal  Supreme 
Court  will  consider  in   n'viewiiig  tlie  judg- 
ments of  state  courts — see  note  to  State  ex 
rcl.  Hill  v.  Dockery.  fi.'J  L.R.A.  571. 

For  persons  against  wlioiu  production  and 
inspection  of  Ix^oks  or  writings  may  be  ob- 
trained — see  note  to  Cassett  v.  Mitchell  Coal 
*  Coke  Co.  81  C.  C.  A.  90. 

^Compulsory  production  of  books  and  papers 
as  unreasonable  search  and  seizure. 

In   the   leading  case   of   Bovd    v.  United 
«tates,  116  U.  S.  010.  29  L.  ed.  740,  6  Sup. 
^t.  Rep.  524,  it  is  held  that  it  does  not  re- 
quire actual  entry  upon  premises  and  search 
"^or  and  seizure  of  papers  to  constitute  an 
nmreasonable  search  and  seizure  within  the 
meaning  of  the  4th  Amendment,  but  that  a 
compulsory  production  of  a  party's  private 
books  and  papers,  to  be  use^  agsiinst  him- 
self or  his  pro|)erty  in  a  criminal  or  penal 
proceeding,  or  for  a  forfeiture,  is  within  the 
spirit  and  meaning  of  the  Amendment. 

The  question  remains,  when  such  com- 
pulsory production  may  be  regarded  as  un- 
reasonable. It  is  remarked  in  the  foregoing 
case  that  there  is  an  intimate  relation  be- 
tween the  provision  of  the  4th  Amendment 
that  ''the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects 
ftspainst  unreasonable  searches  and  seizures 
shall  not  be  violated,"  and  the  provision  of 
the  5th  Amendment  that  no  person  "shall 
be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  him.self;'*  the  court  saying: 
"They  tlirow  great  li^ifht  on  each  other.  For 
the  'unreasonable  searches  and  seizures' 
5S  L.  ed. 


condemned  in  the  4th  Amendment  are  al- 
most always  made  for  the  pur]>o8e  of  com- 
I»elling  a  man  to  ;rive  evidence  against  him- 
self, which,  in  criiiiiiKal  cases,  is  condoinne<l 
in  the  5th  Amendment;  and  compelling  a 
man  'in  a  criminal  case  to  be  a  witness 
acrainst  himself,'  which  is  condemned  in  the 
5tli  Amendment,  throws  light  on  the  ques- 
tion as  to  what  is  an  'unreasonable  s<»rtrch 
and  seizure'  within  the  meaning  of  the  4th 
Amendment.  And  we  have  been  unable  to 
I)orcf'ivc  that  the  seizure  of  a  man's  private 
books  and  papers,  to  be  used  in  evidence 
.•\gainst  him,  is  substantially  different  from 
compelling  him  to  be  a  witness  against  him- 
self. We  think  it  is  within  the  clear  intent 
and  meaning  of  those  terms.  We  are  also 
clearly  of  opinion  that  proceedings  insti- 
tuted for  the  purpose  of  declaring  the  for- 
feiture of  a  man's  j>roperty  by  reus-m  of 
clffenscs  committed  by  him,  though  they 
may  be  civil  in  form,  are  in  their  nature 
criminal." 

A  like  idea  has  been  expresse<l  by  other 
courts,  and  the  ^reneral  principle  may  be 
accordingly  dediu'ed  that  a  compulsory  pro- 
duction of  private  books  and  papers  is  un- 
reasonable where  it  subHtantially  eonn)els 
the  owner  to  furnish  evidence  which  mav 
be  used  against  himself  in  proceedings  of 
a  criminal  or  quasi-criminal  character. 

And  it  may  be  further  stated,  as  a  general 
rule,  that  no  compulsory  production  can  be 
characterized  as  unreasonable  which  has,  as 
its  object,  books  and  papers  of  a  public 
character.  See  United  States  v.  3  Tons  of 
Coal;  United  States  v.  Distillery  No.  28,— 
infra;  People  v.  Coombs,  158  N.  Y.  532,  53 
M.  E.  527. 

The  provision  has  been  held  to  apply  to 
criminal  actions  and  proceedings  for  penal- 
ties and  forfeitures  only,  and  to  have  no  ap- 
plication to  civil  proceedings.     Re  Meadfur^ 
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bj  Vermont  act  of  October  0,  1006,  under 
which  it  may  be  compelled,  under  penalty 
of  fine  in  case  of  refusal,  to  produce  before 
a  court  or  grand  jury  material  evidence  in 
the  shape  of  books  or  papers  kept  by  it  in 
the  state,  and  which  are  in  its  custody  and 
control,  although  at  the  time  outside  the 
borders  of  the  state. 

t 

GonsUtntlonal  law  —  delegation  of  pow- 


4.  There  is  nothing  in  the  Federal  Con- 
stitution which  directly  or  impliedly  forbids 
a  state  to  confer  judicial  functions  upon 
nonjudicial  bodies. 

Witnesses  —  privilege. 

6.  The  objection  that  incriminating  books 
and  papers  were  required  to  be  produced  be- 
fore a  grand  jury  under  Vermont  act  of  Oc- 
tober 9,  1000,  without  extending  immunity 


from  criminal  prosecution,  is  not  available 
to  a  corporation  which  has  been  fined  for 
contempt  in  failing  and  absolutely  refusing 
to  proauce  any  of  the  books  and  papers 
called  for,  with  some  unimportant  excep- 
tions, and  has  thus  prevented  the  court  from 
inquiring  into  the  validity  of  the  objection. 

Searclies    and    seizures  —  oompalsorjr 
production  of  books  and  papers. 

6.  An  unreasonable  search  and  seizure  of 
the  private  books  and  documents  of  a  corpo- 
ration doing  business  in  the  state  is  not 
made  by  the  proceedings  under  Vermont 
act  of  October  0,  1006,  to  compel  the  pro- 
duction before  a  grand  jury  of  material 
books  and  papers  called  for  by  a  notice 
limited  to  such  books  or  papers  as  relate 
to  or  concern  any  dealings  or  business  be- 
tween January  1,  1004,  and  the  date  of  the 


1  Abb.  (U.  S.)  317,  Fed.  Gas.  No.  0,375;  Re 
Strouse,  1  Sawy.  605,  Fed.  Cas.  No.  13,548. 

Section  49  of  the  act  of  Congress  of  July 
20,  1868  (15  Stat,  at  L.  144,  chap.  186), 
providing  that  supervisors  of  internal  reve- 
nue shall  have  [H)wer,  for  the  purpose  of 
seeing  that  all  laws  and  regulations  relat- 
ing to  the  collection  of  internal  taxes  are 
faithfully  executed  and  complied  with,  to 
examine  all  persons,  books,  accounts,  and 
premises,  and  to  administer  oaths,  and  to 
summon  any  person  to  produce  books  and 
papers,  or  to  appear  and  testify  under  oath 
Defore  him,  and  to  compel  a  compliance  with 
such  summons  by  applying  for  an  attach- 
ment as  for  contempt,  is  not  in  conflict  with 
the  4th  Amendment,  the  proceeding  being  of 
a  civil  character.    Re  Meador,  supra. 

The  compulsory  production  before  a  super- 
visor of  internal  revenue,  acting  under  the 
foregoing  statutory  provision,  of  the  books 
and  papers  of  a  private  bank,  subject  to  in- 
ternal revenue  taxes  upon  its  business,  is 
not  an  unreasonable  search  and  seizure  with- 
in the  constitutional  provision.  Stanwood 
T.  Green,  2  Abb.  (U.  8.)  184,  Fed.  Cas.  No. 
13,301. 

Proceedings  under  f  14  of  the  ii^ternal 
re^^enue  act  of  June  30,  1864,  as  amended  by 
i  9  of  the  act  of  July  13,  1866  ( 14  Stat,  at 
L.  101,  chap.  184),  to  compel  the  production 
of  books  before  an  assessor  of  internal  reve- 
nue, do  not  constitute  an  unreasonable 
search  within  the  meaning  of  the  4th 
Amendment,  the  proceedin«Ts  not  being  of  a 
criminal  character.     Re  Strouse,  supra. 

In  United  States  v.  3  Tons  of  Coal,  6 
Biss.  370,  Fed.  Cas.  No.  16,515,  it  was  held 
that  the  4th  Amendment  of  the  Federal  Con- 
stitution is  intended  for  the  protection  of 
purely  private  rights,  and  does  not  apply 
to  the  compulsory  production,  in  a  proceed- 
ing against  a  distillery  for  forfeiture  under 
the  revenue  laws,  of  books  and  papers  under 
i  6  of  the  act  of  June  22,  1874  (18  SUt.  at 
L.  186,  chap.  391,  U.  8.  Comp.  Stat.  1001, 
p.  2018),  relating  to  Internal  revenue,  which 
provides  that,  in  any  proceeding  other  tlian 
criminal,  arising  under  any  of  the  revenue 
laws  of  the  United  States,  the  court  in 
which  such  proceeding  is  pending  may,  at  its 
SMB 


discretion,  on  motion  of  the  government  at- 
torney, require  the  claimant  or  defendant  to 
produce  for  examination  any  business  book, 
invoice,  or  paper  belonging  to  or  under  the 
control  of  such  claimant  or  defendant,  and 
which,  in  the  belief  of  the  attorney,  will 
tend  to  prove  any  allegation  made  by  .the 
I'nited  States,  and,  on  failure  to  produce 
the  books  and  papers  required,  the  allega- 
tions of  the  government  may  be  taken  as 
confessed.  This  decision  is  based  on  two 
grounds:  First,  that  a  proceeding  for  for- 
feiture under  the  revenue  laws  is  not  a 
criminal  proceeding  within  the  meaning  of 
the  Constitution, — as  to  which  it  is  OYer- 
ruled  by  Boyd  v.  United  States,  supra;  and 
second,  that  the  books  and  papers  called  for 
pertained  to  a  business  in  which  the  gov- 
ernment, as  a  supervising  power  under  the 
internal  revenue  laws,  had  an  interest,  the 
business  being  regulated  by  law,  so  that 
there  was  no  unreasonable  search  into  the 
private  affairs  of  a  citizen. 

A  like  decision  was  made  in  United  States 
v.  Distillery  No.  28,  6  Biss.  483,  Fed.  Cas. 
No.  14,066,  in  which  it  was  said  that  since 
no  one  can  engage  in  the  manufacture  and 
sale  of  spirits  without  the  consent  of  the 
government,  which  consent  is  obtained  on 
certain  terms  and  conditions,  no  one  can 
be  allowed  to  say  that,  as  a  distiller,  recti- 
fier, or  wholesale  liquor  dealer,  he  has  kept 
a  private  record  of  his  transactions,  but 
his  books  and  entries  are  quasi-public  books 
and  entries. 

In  Boyd  v.  United  States,  116  U.  8.  616, 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524,  the  5tli 
section  of  the  act  of  June  22,  1874,  abov« 
set  forth,  was  held  unconstitutional  and 
void  as  applied  to  suits  for  penalties  or 
to  establish  a  forfeiture  of  the  party's 
goods,  the  making  the  nonproduction  of 
books  and  papers  and  invoices  a  confession 
of  the  alle^tions  which  it  is  claimed  thej 
will  prove  if  produced  being  held  equivalent 
to  their  compulsory  production,  and  there- 
fore within  the  spirit  and  meaning  of  tho 
constitutional  prohibition  against  unrea- 
sonable searches  and  seizures. 

The  compulsory  production  of  document- 
ary  evidence  in  a  proceeding  before    the 
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notice,  October  10,  1906,  with  the  parties 
named  therein,  who  were  cattle  oommission- 
era  of  the  state,  to  be  used  relatiTe  to  the 
matter  of  a  complaint  pending,  and  then 
and  there  to  be  investigated  by  the  grand 
Jury,  in  which  the  persons  named  in  the  no- 
tice were  charged  with  having  unlawfully 
sold  diseased  meat  for  food  purposes  at 
Burlington,  Vermont,  the  notice  also  giving 
in  detail  Uie  dates  and  amounts  of  checks 
and  Touchers  which  the  company  was  re- 
qiiired  to  produce. 

Oontempt  — disobeying  order  to  produce 
books  and  iwpers  —  effect  on  right 
to  object  to  notice. 

7.  A  corporation  which,  with  unimportant 
exceptions,  refuses  to  produce  certain  bookii 
and  papers  before  a  grand  jury,  in  compli- 
ance with  Vermont  act  of  October  9,  1900, 


cannot  urge  the  sweeping  character  of  the 
notice  to  produce  to  invalidate  the  order 
adjudging  the  corporation  guilty  of  a  con- 
tempt. 

Constitutional  law  —  dae  process  of  law 
—  taking  private  property  without 
compensation. 

8.  Want  of  due  process  of  law  cannot  be 
urged  against  proceedings  taken  pursuant 
to  Vermont  act  of  October  0,  1900,  to  compel 
a  foreign  corporation  doing  business  in  the 
state  to  produce  books  and  papers  before  the 
grand  jury,  on  the  theory  that  no  compensa- 
tion is  provided  for  the  time,  trouble,  and 
expense  incurred  in  collecting  documents 
outside  the  state  and  sending  them  into  the 
state,  and  that  private  property  is  thus 
taken  for  public  use  without  compensation, 
where  the  highest  state  court  has  held  that 


Interstate  Commerce  Commission  on  a  com- 
plaint alleging  violations  by  railroad  com- 
panies of  the  act  of  February  4,  1887  (24 
SUt.  at  L.  379,  chap.  104,  U.  S.  Corop. 
Stat.  1901,  p.  3154),  to  regulate  commerce, 
does  not  infrinse  the  immunity  from  un- 
reasonable searches  and  seizures  guaranteed 
by  the  5th  Amendment  to  the  Federal  Con- 
stitution, since  that  act,  as  amended  by 
the  act  of  Februaiy  11,  1893  (27  SUt.  at 
L.  443,  ehap.  83,  U.  8.  Comp.  Stat.  1901, 
p.  3173),  expressly  extends  immunity  from 
prosecution  or  forfeiture  of  estate  because 
of  testimony  ffiven  in  pursuance  of  the  re- 
quirements of  the  law.  Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S.  25, 
48  L.  ed.  860,  24  Sup.  Ct  Rep.  563. 

A*  U  said  in  Hale  v.  Henkel,  201  U.  S. 
43,   60  L.  ed.  652,  26  Sup.  Ct.  Rep.   370, 
While  a  search  ordinarily  implies  a  quest 
hj    an   officer   of   the   law,    and   a   seizure 
Contemplates    a    forcible    dispossession    of 
"^e  owner,  a  »ubpcena  duces  tecum,  where 
Coo  sweeping  in  its  terms  to  be  regarded  as 
^"easonable,  may  constitute  an  unreasonable 
Search  and  seizure;  and  it  was  accordingly 
-fe^eld  that  the  compulsory  production  before 
grand  jury  under  a  suhpccna  duces  tecum 
t    all    understandings,    contracts,    or    cor- 
pondence  between  a  corporation  supposed 
nave  violated  the  anti-trust  act  of  July 
1890,  and  six  other  companies,  together 
all  reports  and  accounts  rendered  by 
ch  companies  from  the  date  of  the  or- 
,  inization  of  the  corporation,  as  well  as  all 
etters   received  by  that  corporation  since 
^ts  organization  from  tnore  than  one  dozen 
"different  companies  situated  in  seven  differ- 
ent  states,   amounted   to   an   unreasonable 
search  and  seizure,  where  the  necessity  of 
the  production  of  such  a  mass  of  papers  was 
not  shown. 

But  in  Santa  Fe  P.  R.  Co.  v.  Davidson, 
149  Fed.  603,  a  subpoena  duces  tecum  di- 
rected to  an  officer  of  a  railroad  corporation, 
requiring  him  to  appear  before  a  United 
States  grand  jury  and  bring  with  him  cer- 
tain claims  made  upon  and  against  the  com- 
pany on  account  of  freight  paid  to  it,  to- 
gether with  all  letters,  papers,  memoranda, 
and  documents  relating  thereto,  and  show- 
19  Ii.  ed. 


ing  the  final  disposition  of  such  claims  and 
the  method  by  which  the  same  were  paid  or 
disposed  of,  and  particularly  certain  tissue 
impression  copy  books  containing  copies  of 
vouchers  made  during  a  certain  period  in 
payment  of  each,  every,  and  all  of  the 
claims  made  upon  and  against  such  railway 
company  for  refund  of  any  freight  paid, 
was  ho\d  so  sufTiciontly  restricted  as  not  to 
amount  to  an  unreasonable  search  and  seiz- 
ure. 

While  the  provisions  of  the  4th  Amend- 
ment operate  upon  the  national  government 
alone,  and  do  not  limit  the  powers  of  the 
state  governments,  the  question  under  dis- 
cussion has  nevertheless  arisen  in  state 
courts  under  similar  provisions  in  state  con- 
stitutions. 

Thus,  in  Codprrative  Bldg.  k  L.  Asso.  v. 
State,  15G  Tnd.  4G3,  60  N.  E.  146,  it  was 
hold  that  a  statutory  provision  giving  tax- 
ing officers  the  right  to  examine  books  and 
papers  of  taxpayers  for  the  purpose  of  prop- 
erly listing  and  assessing  property  for  tax- 
ation docs  not  violate  the  constitutional 
prohibition  of  unreasonable  searches  and 
seizures,  the  court  saying:  ''The  prohibi- 
tion is  of  unreasonable  searches  and  seiz- 
ures. In  the  provisions  made  by  the  legis- 
lature for  searching  for  property  omitted 
from  taxation  there  is  nothing  unreasonable. 
If  the  omission  was  accidental  the  owner 
ought  not  to  complain;  and,  if  intentional, 
he  ought  not  to  be  heard  except  as  to  the 
truth  of  the  supposed  discoveries." 

And  in  Washington  Nat.  Bank  v.  Daily, 
166  Ind.  631,  77  N.  E.  53,  a  statute  provid- 
ing that  if,  in  listing  and  assessing  property 
for  taxation,  any  township  or  county  as- 
sessor may  have  good  reason  to  believe  tliat 
any  person,  firm,  or  corporation  within  his 
jurisdiction  has  improperly  omitted  to  re- 
turn property  for  taxation,  he  may,  upon 
filinj^  in  the  circuit  court  of  the  county  an 
affidavit  setting  forth  his  belief  that  certain 
designated  property  has  been  unlawfully 
omitted  from  such  tax  return,  and  that 
some  other  person,  firm,  or  corporation 
named  has  in  his  or  its  possession  certain 
specified  books  or  papers  containing  evi« 
dence  tending  to  show  such  unlawful  omis- 

S99 


542,  543 


Supreme  Coubt  of  the  United  States. 


Oct.  Tbui, 


the  general  law  of  the  state  in  reference  to 
the  compensation  of  witnesses  applies. 

Constitutional  law  — equal  protection  of 

the  laws. 

9.  Corporations  are  not  denied  the  equal 
protection  of  the  laws  secured  by  U.  S. 
Const.,  14th  Amend.,  by  ibe  provisions  of 
Vermont  act  of  October  U,  190G,  under  which 
corporations  alone  may  be  compelled  to  pro- 
duce before  a  court  or  grand  jury  material 
booka  and  papers  in  their  custody  or  control. 

[No.  364.] 

Argued  December  3,  4,  1907.    Decided  Jan- 
uary 6,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Vermont  to  review  a  judj^ont 
which  affirmed  a  judgment  of  the  Count v 
Court  of  the  County  of  Chittenden,  in  that 
state,  adjudging  a  corporation  to  be  in  con- 
tempt and  fining  it  for  its  refusal  to  produce 
certain  books  and  papers  called  for  before 
a  grand  jury.     Affirmed. 

See  same  case  below,  80  Vt.  55,  66  Atl. 
790. 

Statement  by  Mr.  Justice  Peckham: 
This  writ  of  error  brings  up  for  review  a 
[548]judgment  of  the  ^supreme  court  of  the  state 
of  Vermont,   affirming  a   jud^nnent   of   the 
county  court  of  the  county  of  Chittenden, 
adjudging  the  plaintiff  in  error,  a  corpora 
tion,  hereinafter  called   "the  company,"  in 
contempt,  and  fining  it  $3,000,  for  the  col- 
lection of  which  it  was  ordered  that  execu-  f 
tion  should  issue.  I 


The  company  in  due  form  was  served  in 
Vormont  with  a  notice  to  produce  certain 
doscribed  bfKjks  and  papors  Iwfonr  the  grand 
jury  sitting  at  Burlin;,'ton,  in  that  state. 
Tlie  notice  was  given  pursuant  to  the  pro- 
visions of  a  statute  passed  by  the  general 
a.s.sembly  of  the  state,  October  9,  1006. 
That  statute  provided  for  the  service  upon  a 
corporation  doing  business  in  the  state, 
whether  organized  under  its  laws  or  those 
of  another  state  or  country,  of  a  notice  to 
produce  books  and  documents  before  any 
court,  grand  jury,  etc.,  which  contained  any 
account  or  information  concerning  the  sub- 
ject of  inquiry  before  the  tribunal,  acting 
under  the  authority  of  the  state,  and  which 
books,  etc.,  have  at  any  time  been  made  or 
kept  within  the  state  of  Vermont,  and  were 
witliin  the  custody  or  control  of  the  corpora- 
tion in  that  state  or  elsewhere  at  the  time 
of  the  service  of  th'*  notice  upon  it.  Such 
corporation,  whe  i  notice  to  the  above  effect 
is  served  upon  it.  is,  by  the  statute,  direct- 
ed to  produce  the  books  and  papers  as  re- 
quired. Tho  notice  is  to  be  issued  from  the 
court  or  tribunal  before  whom  the  papers 
are  required  to  be  produced,  and  a  general 
description  of  what  is  required  is  to  be 
given  in  the  notice.  If  the  corporation, 
without  reasonable  cause,  neglects  or  rciuse-> 
to  comply,  "it  may  be  punished  as  for  c<»n- 
tempt  by  the  court  having  jurisdiction  in 
the  premises  to  punish  for  the  contempt. 
Execution  may  issue  for  the  collection  of 
such  fine  as  may  be  imposed  for  such  con- 
tempt." 


sion,  obtain  a  writ  requiring  the  person. 
firm,  or  corporation  having  possession  of 
such  books  or  papers  to  permit  their  inspec 
ti<H),  was  held  valid,  the  search  provided 
for  therein  not  being  unreasonable  witliii) 
the  meaning  of  the  constitutional  guaranty. 

In  Anti-Kalsomine  Co.  v.  Kent  Circuit 
Judge,  120  Mich.  250,  79  N.  E.  186,  it  was 
held  that  an  order  requiring  a  party  to  an 
action  to  produce  for  inspection  of  its  ad- 
versary its  books  and  correspondence  for  a 
certain  period,  "which  may  contain  evidence 
relating  to  the  matters  at  issue,"  does  not 
authorize  an  unreasonable  search  witliin  the 
meaning  of  the  Constitution. 

In  State  ex  rel.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  V.  District  Court,  27  Mont. 
441,  94  Am.  St.  Rep.  831,  71  Pac.  602,  it  is 
held  that  a  statute  providing  that  any  court 
in  which  an  action  is  pending,  or  a  judg'.> 
thereof,  may,  upon  notice,  order  either  party 
to  give  to  the  other  within  a  specified  time 
an  inspection  and  copy,  or  permission  to 
take  a  copy,  of  entries  of  accounts  in  any 
book,  or  of  any  document  or  paper  in  his 
possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action 
or  the  defense  therein,  gives  to  the  const! 
tutiona}     ^aranty     against     unreasonable 

searches  and  seizures  a  ieinslative  construc- 
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tion  defining  the  circumstances  under  which 
tne  inspection  of  the  private  papers  and 
documents  of  one  party  by  another  will  n««t 
lie  deemed  an  unreasonable  search. 

The  quei^tion  has  also  been  raised  in  the 
>tate  courts  with  reference  to  aubprrna  ducest 
fcrum. 

In  Re  Mo.ser,  138  Mich.  302,  101  N.  \V. 
588,  it  was  held  tliat  tlie  prothution  lx>forc 
the  grand  jury,  under  a  M/6/y'/*j<f  tliitat 
tecum,  of  books  of  a  corporation  by  an  of- 
ficer thereof,  for  the  purpose  of  investigating 
charges  of  corruptii>n  against  municipal  of- 
ficers in  connection  with  a  contract  Ixawecn 
the  city  and  the  corporation,  did  not  amount 
to  an  unjustifiable  <»earch  and  seizure  pro- 
hibited by  the  Constitution. 

In  Re  Dunn,  9  Mo.  App.  255,  it  was  held 
that  the  constitutional  guaranty  against  un- 
rea>onable  searches  and  seizures  would  not 
]irotect  a  person  in  refusing  to  obey  a  9ub- 
poena  duces  tecum  commanding  him  to  ap- 
pear before  a  conmiittee  of  the  House  of 
Delegates  of  the  nninicipal  assembly  and 
bring  with  him  a  certain  book  kept  by  him 
while  in  the  employ  of  the  receiver  of  a  cer- 
tain corporation,  the  court  saying:  "It  has 
long  been  understood  that  the  constitutional 
guaranties    against    unreasonable    searches 
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This  eomjNuiy  was  doing  business  at  Bur- 
lington, Vermont,  under  a  certificate  from 
the  secretary  of  state,  certifying  tliat  it  had 
eomplied  with  all  the  requirements  of  the 
law  authorizing  it  to  do  business  in  the 
state.  On  the  17th  of  October,  1006,  the 
grand  jury  was  in  session  at  BurIin<]rton, 
[S44]*r.nd  had  been  investigating  a  complaint 
which  had  been  made  against  certain  in 
dividuals  who  were  members  of  the  Vermont 
cattle  commission,  the  complaint  being  that 
such  persons,  or  one  of  them,  had  unlawfully 
sold  diseased  meat  for  food  purposes  at 
Burlington.  In  order  to  continue  the  in- 
vestigation the  grand  jury  had  caused  a 
notice,  under  the  above  statute,  to  be  served 
upon  the  company,  directing  it  to  produce 
certain  books  and  papers  described  in  such 
notice  before  the  grand  jury  on  the  17th  of 
October,  1906.  On  the  day  named,  a  per- 
son representing  the  company  appeared  be- 
fore the  grand  jury  and  produced  some 
books  of  account  and  other  data^  but  failed 
to  produce  others  wliich  were  described  in 
the  notice,  and  which  it  was  therein  direct- 
ed to  produce.  The  grand  jury  reported  the 
facts  to  the  county  court,  stating  in  tlie  re- 
port that  the  company  had  kept  books  which 
would  have  shown  material  facts  for  the 
purpose  of  the  investigation,  but  had  not 
produced  them,  as  required  in  and  by  the 
notice,  and  that  they  were  necessary  for  the 
further  pursuit  of  the  inquiry.  The  attor- 
ney general  at  the  same  time  filed  a  petition 
to  the  court,  containing,  in  substance,  the 
ssme   facts,  and   asked   that  the   company 


should  be  proceeded  against  for  contempt. 
The  county  court  thereupon,  on  the  10th  of 
October,  1906,  made  an  order  to  show  cause 
why  the  company  should  not  be  punislied  as 
for  a  contempt  in  failing  to  produce  such 
books  and  papers.  Upon  the  return  of  the 
order  the  company  appeared  by  counsel  and 
made  a  motion  to  dismiss  the  proceeding  on 
the  ground  that  the  memoranda  and  pa])ers 
called  for  in  the  notice  were  not  legal  and 
material  evidence  before  the  grand  jury,  and 
also  because  it  was  sought  by  the  notice  to 
produce,  and  by  the  other  proceedings  to  com- 
pel the  company  to  bring  into  the  state  of 
Vermont,  before  the  grand  jury,  papers 
which  might  tend  to  criminate  the  company 
and  render  it  liable  to  criminal  prosecution, 
contrary  to  the  provisions  of  the  4th,  5th, 
and  14th  Amendments  to  the  Constitution 
of  the  United  States.  Accompanying  this 
motion  to  dismiss  was  the  affidavit  of  coun- 
sel, in  which  he  stated  that  *the  papers  and [545] 
memoranda  which  the  company  had  failed 
to  produce  before  the  grand  jury  wou1d» 
if  produced  in  evidence  before  the  jury, 
tend  to  criminate  the  company  and  render 
it  liable  to  criminal  prosecution.  The  com- 
pany also  answered  and  admitted  that  it 
had  kept  at  Burlington,  in  Vermont,  such 
papers  as  were  described  in  the  notice  to 
produce,  but  that,  on  August  20,  lOOC,  all 
such  books  and  papers  were  sent  to  the 
main  office  of  the  company  at  Boston,  Massa- 
chusetts, for  the  purpose  of  examination  and 
verification,  and  that,  after  it  was  made, 
and  long  before  the  service  of  the  notice, 


and  seizures,  against  depriving  any  person 
of  life,  liberty,  or  property  without  due 
process  of  law,  and  in  favor  of  the  trial  by 
jury,  have  no  application  to  the  compulsory 
production  of  muniments  of  testimony  un- 
der proper  authority,  or  to  commitments  for 
contempt  by  any  tribunal  lawfully  acting  in 
a  quasi- judicial  capacity.  This  is  familiar 
law,  and  needs  no  elucidation." 

Likewise  in  Re  Conrades,  112  Mo.  App. 
21,  85  S.  W.  160,  it  was  held  that  an  order 
of  the  municipal  assembly  requiring  the  pro- 
duction before  it  of  books  of  a  corporation 
in  aid  of  investigations  as  to  evasions  of 
license  taxes  by  corporations  did  not  violate 
the  constitutional  guaranty  against  searches 
and  seizures,  the  court  saying:  "Compell- 
ing the  production  of  books  and  papers  for 
purposes  of  evidence  is  no  unreasonable 
search  or  seizure,  provided  the  subpoena  for 
their  production  be  precise  and  definite  as 
to  the  documents  necessary  as  evidence." 

In  People  v.  Coombs,  158  N.  Y.  532,  63 
N.  E.  527,  it  was  held  that  the  constitution- 
al right  of  a  coroner  on  trial  for  presenting 
for  audit  a  false  bill  for  inquests  was  not 
violated  by  a  tubpccna  ducea  tecunit  requir- 
ing the  clerk  in  charge  of  the  coroner's  of- 
fice to  produce  the  inquests  lield  during  the 
period  covered  by  the  wdictinent,  in  oom-i 


pliance  with  which  a  number  of  false  and 
fictitious  vouchers  which  had  been  prepared, 
but  not  yet  filed,  were  produced.  The  con- 
tention was  made  that  these  were  defend- 
ant's private  papers,  and  that  their  produc- 
tion at  the  trial  by  the  people,  under  the 
circunihtaucos  stated,  was,  in  substance,  a 
violatiuu  of  the  defendant's  constitutional 
rights.  Tlie  court  said:  "We  think  there 
was  no  search,  no  seizure,  or  a  violation  of 
any  rij^lit  secured  to  the  defendant  by  the 
Constitution  or  by  law.  The  papers  were 
in  a  public  office,  in  the  custody  of  a  clerk 
who  was  paid  by  the  city.  On  their  face 
they  were  public  records  and  intended  to  be 
used  as  such.  The  district  attorney  could 
not  know,  when  he  required  their  produc- 
tion under  the  subpoena,  that  they  were 
false  or  fictitious,  and,  evon  if  he  did,  it 
cannot  be  said  that  a  public  officer  is  privi- 
le^^cd  to  retain  in  a  public  ofTice  a  fraudu- 
lent record,  made  for  the  purpose  of  con- 
cealing a  fraudulent  claim  for  fees.  The 
subpu'na  did  not  call  for  any  private  papers; 
only  for  public  documents.  The  papers  in 
^juestion  were  produced  in  that  character, 
and,  had  they  been  genuine,  would  have 
constituted  evidence  in  favor  of  the  defend- 
ant." 
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■ucb  pApers  or  memoranda  as  were  not  pro 
duced  before  the  grand  jury  had  been  de 
atroyed  at  Boston.  The  state  took  issue  upon 
the  averments  of  the  answer. 

Upon  the  hearing  before  the  court  one  of 
the  company's  agents  testified  that  the  pa- 
pers had  been  destroyed  in  Boston  because 
they  were  of  no  consequence,  and  there  was 
nothing   in   them   to   incriminate   anybody. 

The  court,  for  rea'ions  which  it  stated, 
found  that  the  papers  wanted  were  material 
to  the  inquiry  which  the  grand  jury  was 
making,  and  that  without  their  presence  it 
was  impossible  to  proceed  to  any  effect 
with  the  investigation.  It  further  found, 
upon  all  the  evidence  before  it,  that  the 
books  and  papers  had  been  in  possession  of 
the  company  at  the  time  they  were  taken 
away  from  the  state,  and  the  court  said 
that  it  failed  to  find  that  the  papers  wer« 
destroyed,  and  that  it  also  failed  to  fin>1 
that  they  were  not  then  in  the  custody  and 
control  of  the  company  so  that  it  could  pro- 
duce them,  and  that,  "thus  failing  to  find, 
we  find  them  guilty  of  contempt."  This 
judgment  was  affirmed  by  the  supreme  court 
of  Vermont    06  Atl.  790. 

Messrs.  Albert  S.  Hutchinson  and 
Freedom  Hntchlnson  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  due  process  of  law  required  by  the 
14th  Amendment  demanded  that  this  im- 
portant question,  affecting  the  control  of 
the  property  of  the  plaintiff  in  error  in  an- 
other state,  should  not  thus  be  determined 
ex  parte  without  notice  to  it,  or  an  oppor- 
tunity for  hearing. 

Hovey  v.  Elliott,  167  U.  8.  409,  42  L.  ed. 
215,  17  Sup.  Ct.  Rep.  841;  Holden  v.  Hardy, 
169  U.  S.  366,  389,  390,  42  L.  ed.  780,  790, 
18  Sup.  Ct.  Rep.  383 ;  Roller  v.  Holly,  176 
U.  S.  398,  44  L.  ed.  520,  20  Sup.  Ct.  Rep. 
410. 

The  method  of  proceeding  in  this  case  was 
novel  and  totally  at  variance  with  the  ac- 
cepted practice  sanctioned  by  long  usage  in 
England  and  in  this  country  relative  to  the 
production  of  documents. 

Hale  V.  Henkel,  201  U.  8.  43,  80,  50  L.  ed. 
652,  667,  26  Sup.  Ct.  Rep.  370;  Interstate 
Commerce  Commission  v.  Brimson,  154  U. 

5.  447,  479,  38  L.  ed.  1047,  1058,  4  Inters. 
Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125;  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547,  35  L. 
ed.  1110,  3  Inters.  Com.  Rep.  816,  12  Sup. 
Ct.   Rep.    195;    Brown   v.   Walker,    161    U. 

6.  591,  40  L.  ed.  819,  6  Inters.  Com. 
Rep.  369,  16  Sup.  Ct  Rep.  644;  In- 
terstate Commerce  Commission  v.  Baird, 
194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep. 
663;  Ballmann  v.  Fagin,  200  U.  8.  186,  50 
L.  ed.  433,  26  Sup.  Ct.  Rep.  212;  Nelson  v. 
United  SUtes,  201  U.  &  •£,  116,  50  L.  ed. 


Oor.  Tnic, 

673,  686,  26  Sup.  Ct  Rep.  358;  Stoiy,  Eq. 
PI.  10th  ed.  If  575,  824;  United  SUtes  ▼. 
Saline  Bank,  1  Pet  100,  7  L.  ed.  69;  3  Wig> 
more,  Ev.  pp.  2443,  3014,  note  6;  Wert- 
heim  v.  Continental  R.  k  Trust  Co.  21 
Blatchf.  246,  15  Fed.  716. 

This  statute  is  an  attempt  by  the  state 
of  Vermont  to  limit  a  corporation  in  the 
complete  dominion  and  control  of  its  prop- 
erty situated  in  another  state,  although  the 
corporation  is  not  organized  under  her  laws 
and  is  not  personally  within  her  jurisdic- 
tion. 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  6.  194,  50  L.  ed.  150,  26  Sup. 
Ct.  Rep.  36;  Buck  v.  Beach,  206  U.  S.  392, 
51  L.  ed.  1106,  27  Sup.  Ct.  Rep.  712;  All- 
geyer  v.  Louisiana,  165  U.  S.  578,  592,  41 
L.  ed.  832,  836,  17  Sup.  Ct  Rep.  427 ;  New 
York,  L.  E.  &  W.  R,  Co.  v.  Pennsylvania, 
153  U.  S.  628,  645,  646,  38  L.  ed.  846,  852, 
853,  14  Sup.  Ct  Rep.  952;  Mississippi  ft 
M.  R.  Co.  T.  Ward,  2  Black,  485,  17  L.  ed. 
311. 

The  statute  attempts  to  confer  judicial 
functions  upon  nonjudicial  bodies,  in  viola- 
tion of  the  14th  Amendment  of  the  United 
States  Constitution. 

Kilbourn  v.  Thompson,  103  U.  S.  168,  M 
L.  ed.  377;  Re  Pacific  R.  Commission,  32 
Fed.  253;  Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  447,  478,  38  L.  ed. 
1047,  1057,  4  Inters.  Com.  Rep.  545,  14  Sop. 
Ct  Rep.  1125. 

The  statute,  since  it  contains  no  im- 
munity clause,  is  in  plain  contravention  of 
the  10th  article  of  the  Vermont  Constitu- 
tion, which  is  substantially  the  same  as  the 
5th  Amendment  of  the  United  States  Con- 
stitution. 

Counselman  v.  Hitchcock,  supra;  Emery'a 
Case,  107  Mass.  172,  9  Am.  Rep.  22;  State 
ex  rel.  Atty.  Gen.  v.  Simmons  Hardware  Co. 
109  Mo.  118,  15  L.R.A.  676,  18  S.  W.  1126; 
Re  Cullinan,  82  App.  Div.  445,  81  N.  Y. 
Supp.  567;  Ex  parte  Clarke,  103  Cal.  352, 
37  Pac.  230;  Ex  parte  Cohen,  104  Cal.  524, 
26  L.R.A.  423,  43  Am.  St.  Rep.  127.  SS 
Pac.  364;  Lamson  v.  Boyden,  160  111.  613, 
43  N.  E.  781 ;  Ex  parte  Carter,  166  Mo.  604, 
57  L.R.A.  654,  66  S.  W.  540;  Smith  t. 
Smith,  116  N.  C.  386,  21  S.  E.  196;  People 
ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219,  38 
N.  E.  303;  People  ex  rel.  Lewisohn  t. 
O'Brien,  176  K.  Y.  253,  68  N.  E.  353;  Logan 
V.  Pennsylvania  R.  Co.  132  Pa.  408,  19  Atl. 
137;  United  SUtes  v.  National  Lead  Co.  75 
Fed.  94. 

For  the  same  reason  the  statute  is  in  eoB> 
flict  with  the  14th  Amendment  of  the  United 
States  Constitution. 

That  amendment  prohibits  the  infringe- 
ment of  fundamental  rights  by  state  actioa« 
whethar  legislative,  executive,  or  judicial. 

307  V.  8. 


1907.  OomoLiDAnD  Ksraanfo  Oa  t.  yciMOiiT. 

Boyd  T.  United  SUtes,  lie  U.  S.  Oie,  631.  184  U.  S.  540.  40  L.  ed.  070,  22  Sup.  Ct 

29  L.  ed.  746,  761,  6  Sap.  Ct.  Rep.  624;  Rep.  431. 

West  V.  Louisiana,  194  U.  S.  268,  262,  263,  w.  -,,     w    #,  n^             j  iu               _j 

48  L.  ed.  966,  969,  970,  24  Sup!  Ct.  Rep.  «,!J':  kIT.??    •^?**?  T^ 

660;  Jack  V.  K.n«i.  199  U.  8.  372.  380.  60  "^^f  ••"*'/*>/  <»«*•»<»«*  «.  e'™';  ^^    ^ 

L.  ^1.  234.  236,  26  Sup.  Ct  Rep.  73,  State  ^»  ^^^  »-,'«»'  ^J  •?«*  *^*  *?**  *? 

r.  Height,  117  Iowa,  660.  69  lIa.  «7,  94  P'~f*  °*  "''^  «•*"•*  «'  ,V"»  ^f*""  .t"'*^?^' 

Am.  St  Rep.  323,  91  N.  W.  936.  T"*  .""*?"   "^  ,7/*,  *J"   •?    "•/   "^ 

o    V        il  c  •AS      I     1      I              _      .  Amendment,  except  that  it  reaches  to  xm 

Such  a  requisition  is  clearly  an  unreason-  ^^^^^1^    ^f  ^y^^  ;^^^ 

able  search  and  seizure  within  the  meaning  .,      ^       ..       xr    t'    ^f^e%  n    a    mt^A    ao 

*  1.V    A  At.  A        J        A  ^«  Av    TT  •*  J  a*  i.  Adams  T.  New  York,  192  U.  S.  694,  48 

of  the  4th  Amendment  of  the  United  States  ,      ,    ._-.   g..  ^       ^.  '         ^.„             * 

Conatltntion.  L.  ed.  679,  24  Sup.  Ct  Rep.  372. 

B<yd  V.  United  SUte.,  116  U.  8.  616,  29  "j*  I"*****"  "^  .ncr.m.nation  i.  for  the 

L.  ed.  746,  6  Sup.  Ct.  Rep.  624;  Hale  t.  "•*'•'*■   ,.      _     .       »     .  -,    m-             «_ 

Henkel,  supra;  Re  Pacific  R.  Commission,  o^Sf'^Vm     t"t  -^IS   Rt**     '      'iTT'  ^i 

32  Fed.  241;  Ex  parte  Clarke,  supra;  Les-  ITrfs     '                             ''               ' 

ter  T.  People,  160  HI.  408,  41  Am.  St  Rep.  '*?;  /"•    ...  .... 

376.  23  N.  E.  387.  37  N.  E.  1004;  Ex  parte  ,  I.*  «»  <l'»«''tful  whether  a  corporation  can 

Brown,  72  Mo.  83.  37  Am.  Rep.  426;  SUte  '  „"*,  "•*  ^J'"/*?*"  „,  tt    q    ..«    .a  t      j 

V.  Davis.  117  Mo.  614.  23  S.  W.  759;  Car-  .  H*>|  ^„?'"^*U   ,7^'           ' 

sonv.Hawley,82Minn.214,84N.W.  746;  662,  26  Sup.  Ct  Rep.  370. 

Newberry  v.  Carpenter,  107  Mich.  567,  31  J^"   'eq-'en-nt   ol   the    production    o( 

LJtA.  163.  61  Am.  St  Rep.  346,  65  N.  W.  »>«*s  and  papers  did  not  compel  the  com- 

630;  People  ex  rel.Lewisohnv.  O'Brien,  176  P'"';*"  *"'""'"'*t    i,    loo  tt    o    ko,    ^ 

N.  y.  267,  68  N.  E.  853.  ,  ^f  ^  Vs"    .^  i       ,7^'             ' 

This  requisition  was  also  in  conflict  with  ^.^-  f  •  ^J  Sup.  Ct  Rep.  372. 

«.     ....  ^        J        i.  The  law  does  not  take  private  property 

the  14th  Amendment.  .          . ,.              -ai.     i.                  ..  "^    *^     '^ 

»     J         TT  -i.  J  oi.  A^    .     --.     \x7^.4  «  for  public  use  without  compensation. 

Boyd  V.  United  States,  supra;   West  v.  „/_       rn    jl  »         lo^^    i«t    .       ai  a^ 

T      •  •          <iA.i  TT  e   oKo   ooo   AQ  T    ^j   nitc  22  Ehc.  PI.  &  pF.  p.  1340;  West  V.  State, 

Louisiana,  194  U.  S.  258,  262,  48  L.  ed.  965,  i        o*  *      o   t«j    .iav 

969.  24  sip.  Ct  Rep.  660;  Jack  v.  Kansas;  J,  W«-  209,   Israel  v.  State,  8  Ind.  467; 

Re   Pacific   R.   Colnission;   and   SUte  t.  B""'""'"  ^-  «*•**'  "»  ^-d.  1,  26  Am.  Rep. 

^  iSi'TiJht  T.  secured  to  a  corporation  a.  .  '^*  /"I' ""*?  • 't^^  •''"*  ''"^""  *l!-  '*T  !* 

well  as  t^  a  natural  person.  S"/""  to  the  plaintiff  in  error  by  this  sUt- 

Hale  T.  Henkel,  201  U.  S.  43,  76,  50  L.  ed.  «*?  "^  ^  tj***  "^tiT'  a«o   «  t    ^ 

©52.  665,  26  Sup  Ct  Rep.  370.  J^^^J'  ^"JT  p       «;«     f  v    *    r 

TV  sUtnte  provides  no  compensation  for  226,  11  Sup.  a.  Rep.  579;  2  Kent.  Com 

e  time,  trouble,  and  expense  imposed  upon  If'J^^^"^^  Z"  ^'",'^'7r'S  ^-  p?p"' 
1«„-  .•-  .  #„..i™  .♦.*-  ^  -w,..„r,„  U.  S.  390,  38  L.  ed.  766,  14  Sup.Ct  Rep. 


-«l>e 

^  corporation  in  a  foreign  sUte  or  country, 

~ananded 


col^ting  and  sending  the  documenU  di-    ?«'*i,^"f  J*  ^^^I''^^^  ^'J?'  "V 
nded  to  the  state  of  Vermont.  ^-  ?*•  I^"*!  "  ^UP.  Ct  Jlep    670;  Walker 


«. 

Sap 

Nebradca    164  U   S   403,  41  L.  ed_^489,  17  ^  ^^^ 

8«^  Ct  R«P-  130;  Ch.<»g^.  B   &  Q   R.^.  '^^  ^^  ^    j       20  Sup.  Ct.  Rep-  77; 

nSir?^  Z  Ml  '  '  Ex  parU  RegRel,  114  U.  S.  642.  29  L.  ed. 

17  Bup.  c^  Kep.  oui.  2       g  ^       p^  jjg     jj^g    Chicago.  B.  ft  Q, 

The  statute  is  confined  in  lU  operation  to  ^   ^  ,.  Chicago,  166  U.  8.  226!  41  L.  ed. 
corporations.    An  arbitrary  cla.s..fl«tio„  is  ^^  g„     ^l  gg      Qi„^  ^   Tier- 

thus  esUWished    and  the  plaintiff  in  error  ,^g  ^    g   ,57  *•„  l.  ed.  699.  13  Sup. 

I  deprived  of  the  equal  protection  of  the  ^^  ^     ^g,    ^.^^^  p  ^^  ^o.  v.  Mackey. 

law,  secured  by  the  14th  Amendment.  ,o-  tt  q  onK  qo  t    ^    in?   &  q.i«  p*   p^^ 

fi^^i'.?"T     ^'  !;«   ;^^'       J^   ^'       LY'  nei;  Minneapolis  &  St.  L.  R.  Co.  v.  Her- 

8.  150,  41  L  ed   666,  17  Sup   a.  Rep^  255;  ^.^^  'j^T  U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct 

Johnson  V.  Goodyear  Mm.  Co.  127  Cal.  4,  ^^   jj^g.  5^,,^^^  v.  Hunter.  204  U.  S.  241. 

47  L.RwA.  338,  78  Am.  St.  Rep.  17,  59  Pac.  gj  l   ed.  461,  27  Sup.  a.  Rep.  261 ;  Tur- 

304;    Bedford  Quarries  Co.  v.  Bough,   163  pj^  y.  Lemon,  187  U.  S.  51,  58,  47  L.  ed.  70. 

Ind.   671,   14   L.R,A.(N.S.)    418,   80   N.   E.  74^  23  Sup.  Ct.  Rep.  20;  Stote  v.  Cadigan, 

529;  Ballard  v.  Mississippi  Cotton  Oil  Co.  73  yt.  262,  57  L.R.A.  666,  87  Am.  St.  Rep. 

81  Miss.  569,  62  LJI.A.  407,  95  Am.  St.  Rep.  714,  50  Atl.   1079;  Hooker  v.  Los  An|?eles, 

476,  34  So.  533;  Missouri  v.  Lewis   (Bow-  188  U.  S.  314,  47  L.  ed.  487,  63  L.R.A.  471, 

man  ▼.  Lewis)    101  U.  S.  22,  31,  25  L.  ed.  23  Sup.  Ct.  Rep.  305;   St.  Mary's  Franco- 

989,  992 ;  Connolly  ▼.  Union  Sewer  Pipe  Co.  Amarican  Petroleum  Co.  ▼.  West  Virginia, 
ftS  Ii.  ed«  ^^^ 
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203  U.  S.  191,  51  L.  ed.  147,  27  Sup.  Ct. 
Rep.  132;  Reetz  v.  Michigan,  188  U.  S.  505. 
47  L.  ed.  563,  23  Sup.  Ct.  Rep.  300;  Black. 
Const.  Law,  490,  492;  State  t.  MatthewR. 
37  N.  H.  450;  State  v.  Doty,  82  N.  J.  L.  403. 
90  Am.  Dec.  671. 

A  corporation  may  be  punished  for  eon- 
tempt  as  well  as  an  individual  person. 

People  V.  Albany  &  V.  R.  Co.  20  How. 
Pr.  358. 

VMicre  a  foreign  corporation  is  doing  busi- 
ness in  another  state,  it  is  proper  to  pun- 
ish a  contempt  by  a  fine,  as  well  against 
the  corporation  itself  as  the  su1)ordinato 
agonts  found  within  its  jurisdiction. 

United  States  ex  rel.  Southern  Exp.  Co. 
V.  :Memphi8  &  L.  R.  R.  Co.  0  Fe<l.  237. 

Although  a  corporation  cannot  be  hung, 
there  is  no  reason  why  it  might  not  be  fined 
for  the  same  act  which  would  subject  an  in- 
dividual to  the  gallows. 

1  Bishop,  Crim.  Law,  6th  ed.  §  423. 

It  is  proper  to  provide  by  statute  the  man- 
ner of  punishment  for  contempt. 

2  Bishop,  Crim.  Law,  §  207;  Ex  parte 
Robinson,  19  Wall.  505,  22  L.  ed.  205. 

And  the  statute  may  provide  for  execution 
to  issue. 

People  V.  Boyle,  64  Cal.  153,  28  Pac.  232. 

It  is  not  required  that  the  statute  provide 
for  a  tender  in  advance  of  indemnity  for  ex- 
penses. 

Wigmore,  Ev.  2201. 

The  operation  of  the  law  here  in  question 
is  not  an  unjust  and  arbitrary  classification. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  105  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

Mr.  .lusticc  Peckhnm,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

We  take  the  findings  of  fact  by  the  state 
court  as  conclusive  upon  us.  It  there  n 
appears  that  the  company  was  duly  serv*'  I 
with  a  notice  (which  was  in  suhst:i;»ce  a 
substitute  for  a  suhpcrna  dvccs  trcum)  to 
proiluce  books  and  papers  required,  and  that 
they  had  not  been  destroyed,  but  were  thtti 
under  its  control  and  cu.stody;  that  the  pa- 
j»ers  were  material  eviiir.ice  upon  the  sub- 
ject of  inquiry  before  the  grand  jury,  and 
tliiit  the  company  had  (with  some  minor  ex- 
ceptions) omitted  and  refused  to  produce 
them  before  thot  body.  The  company  had  a 
hearing  before  the  court,  and  an  opjwrtunity 
was  given  it,  under  the  statute,  to  set  up 
any  reasonable  cause  for  its  failure  to  com- 
ply with  the  requirements  of  the  notice.  The 
court,  after  this  hearing,  found  the  company 
guilty  of  the  contempt  charged  and  fined  it 
accordingly. 

The  company  insists  that  the  proceedings 
were  in  violation  of  the  Constitution  of  the 
L^ni ted  States.  The  objections  made  before 
SJ4 


us  were:  (1)  That  the  notice  to  produet 
was  in  excess  of  the  authority  granted  bj 
the  statute,  and  was  therefore  Invalid;  (2) 
that  neither  the  statute  nor  the  notice  af- 
forded the  company  an  opportunity  to  pre- 
sent in  court  reasons  why  the  writings  de- 
manded should  not  be  produced;  (3)  that 
the  effect  of  the  statute  is  to  limit  a  corpora- 
tion in  the  complete  dominion  and  control 
of  its  property  situated  in  another  state, 
although  the  corporation  is  not  organized 
under  the  laws  of  the  state  of  Vermont,  and 
is  not  personally  within  her  jurisdiction; 
(4)  that  the  statute  attempts  to  confer 
judicial  functions  upon  nonjudicial  bodies, 
in  violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States;  (5)  that 
the  statute  and  notice  required  the  company 
to  produce  writings  which  tend  to  incrimi- 
nate it.  without  extending  immunity  *againBt[5l 
criminal  prosecution;  (6)  that  the  statute 
and  notice  authorized  an  unreasonable 
search  and  seizure  of  the  private  books  and 
documents  of  the  company;  (7)  that  the 
statute  provided  no  compensation  for  tkm 
time,  trouble,  and  expense  imposed  upon  a 
corporation  in  a  foreign  state  or  country  of 
j  collecting  and  sending  the  documents  de- 
manded to  the  state  of  Vermont;  and  last- 
ly (8)  that  the  statute  is  confined  in  its  oper- 
ation to  corporations,  thus  making  an  arbi- 
trary classification,  by  which  the  eon-fiany 
is  deprived  of  the  equal  protectio.i  if  the 
law  secured  b}*  the   14th  Amendment. 

The  first  objection  made  by  counsel  for 
the  company  js  not  of  a  ^.d.'ril  nature. 
Whether  the  notice  ic  rroduce  was  broader 
than  the  statute  provide«l  for  is  a  question 
of  the  construction  of  the  -tate  statute,  and 
of  the  notice,  and  the  dec!  ion  of  the  state 
court  is  final  on  that  question. 

Counsel  insisted  before  us  in  discusding 
the  second  objection,  that  the  failure  to  give 
an  opportunity  to  be  heard  why  the  books 
should  not  be  produced  deprived  it  of  due 
process  of  law  guaranteed  under  the  14th 
Amendment.  Without  discussing  the  ques- 
tion whether  this  matter  comes  within  the 
meaning  of  due  process  of  law,  we  may  say 
that  the  objection  to  the  statute  is  not 
borne  out  by  its  text.  The  company  had, 
under  its  provisions,  and  by  the  4th  section, 
full  opportunity  to  show  cause  before  the 
court  why  it  did  not  produce  the  papers,  and 
the  supreme  court  of  Vermont  has  held  in 
this  case  that  any  objection  to  the  produc- 
tion of  the  papers,  made  before  the  grand 
jury,  would  have  raised  the  question  before 
that  body,  which  it  would  have  been  its 
duty  to  report  to  the  court  for  its  action. 
Upon  such  question  the  company  would  haTe 
been  entitled  to  be  heard,  and  it  was  in 
fact  heard  before  the  court  previous  to  any 
decision  by  the  court  regarding  the  right  of 
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the  eompany  to  withhold  the  papers.  So 
long  as  a  hearing  is  given  before  any  pro- 
ceeding is  concluded  to  enforce  the  produc- 
tion of  the  papers,  due  process  of  law  is 
afforded.  Simon  v.  Craft,  182  U.  S.  427,  46 
66S]L.  ed.  1165,  21  Sup.  Ct.  Rep.  836;  *Wilson 
V.  Standefer,  184  U.  S.  300-415,  46  L.  ed. 
612-610,  22  Sup.  Ct.  Rep.  384;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  S. 
336-340,  46  L.  ed.  036-043,  22  Sup.  Ct.  Rep. 
691. 

The  third  objection  is  without  force.       It 
is  argued  that  the  statute  in  this  particular 
denies  due  process  of  law  to  the  company, 
because  it  authorized  the  infliction  of  a  fine 
by  the  court  for  failure  to  perform  an  act 
outside  the  state,  ordered  by  a  nonjudicial 
body,  and  without  notice  and  opportunity 
for  hearing.     The  last  reason  has  already 
been  answered  by  showing  that  a  hearing  is 
provided  for  before  any  punishment  of  the 
company   for   disobedience   to   the   require- 
ments of  the  notice  to  produce  can  be  en- 
forced.   There  can  surely  be  no  illegality  in 
providing  that  a  corporation  doing  business 
in   the  state,  and   protected  by  its  power, 
may  be  compelled  to  produce,  before  a  tribu- 
nal of  the  state,  material  evidence  in  the 
shape  of  books  or  papers  kept  by  it  in  the 
state,   and   which   are   in   its   custody   and 
control,  although,  for  the  moment,  outside 
tlie  borders  of  the  state.    Tlie  statute  is  in 
no  sense  a  provision  as  to  how  the  company 
shall  perform  its  duties  and  obligations  in 
other  states.     It  directs  the  company  doing 
business  in  the  state  and  present  therein, 
by  its  officers  or  some  of  them,  to  do  some- 
thing which  it  is  entirely  competent  to  do, 
the  purpose  of  which  is  to  enable  the  tribu- 
nal making  the  investigation  under  a  state 
statute  to  perform  its  duty. 

Fourth.  There  is  no  provision  in  the  Fed- 
^»Til  Constitution  which  directly  or  implied- 
1;^  prohibits  a  state,  under   its  own   laws, 
»m  conferring  upon  nonjudicial  bodies  ccr- 
lin  functions  that  may  be  called  judicial. 
is  said  that  the  statute,  in  providing  for 
production  of  books  and  papers,  includes 
^ot  only  the  court  and  grand  jury,  but  any 
^Tibunal  or  commission  authorized  by  the 
^tate.     There  is  nothing,  as  we  have  said, 
^11  the  Federal  Constitution  which  prevents 

The  fifth  objection  is  also  without  merit, 
^>ven  upon  the  assumption  that  in  such  a 
^^ase  as  this  the  company  could  take  the  ob- 
jection   through    the   witness.      The    court 
dimply    held    that   it    could    not    determine 
whether  the  objection  as  to   incrimination 
was  valid  until  the  books  were  produced  for 
^1  inspection  'by  the  court,  though  before  they 
were  to  be  used  in  evidence.     If,  after  that 
inspection,  any  portion  were  found  of  that 
character,  the  court  held  that  mick  portion 


would  be  excluded.  As,  however,  the  com- 
pany failed  and  refused  absolutely  to  pro- 
duce any  of  the  books,  with  some  unimpor- 
tant exceptions,  it  was  adjudged  to  have 
failed  to  show  any  reasonable  cause  for 
such  refusal  to  comply  with  the  require- 
ments of  the  notice,  and  it  was  fined  for  the 
contempt.  Obviously  the  company  could 
not,  by  its  refusal  to  produce  the  books, 
thereby  entirely  conclude  the  court  from 
any  examination  whatever  into  the  sufficien- 
cy of  the  excuses  for  such  nonproduction. 
Otherwise  the  company  could  disobey  at  its 
pleasure  and  so  prevent  any  inquiry  into  the 
merits  of  the  excuses.  The  statute  might 
as  well  not  exist  if  this  were  to  be  permitted. 

Sixth.  The  objection  that  the  notice  au- 
thorized by  the  statute  amounted  to  an  un- 
reasonable search  and  seizure  of  the  private 
books  and  documents  of  the  company  is  al- 
so not  well  founded.  In  Adams  v.  New 
York,  102  U.  S.  585,  48  L.  ed.  675,  24  Sup. 
Ct.  Rep.  372,  where  the  question  was  raised, 
the  court  refused  to  discuss  the  contention 
that  the  14th  Amendment  made  the  provi- 
sions of  the  4th  and  6th  Amendments  to  the 
Constitution  of  the  United  States,  so  far  as 
they  related  to  the  right  of  the  people  to  be 
secure  against  unreasonable  searches  and 
seizures,  and  to  be  protected  against  being 
compelled  to  testify  in  a  criminal  case 
against  themselves,  privileges  and  immuni- 
ties of  citizens  of  the  United  States  of  which 
they  could  not  be  deprived  by  the  action  of 
the  state,  because,  on  an  examination  of  the 
record,  the  court  concluded  that  there  had 
been  no  violation  of  this  restriction,  either 
in  the  unreasonable  search  and  seizure,  or 
in  compelling  plaintiff  in  error  to  testify 
against  himself.  We  are  of  opinion  that 
there  was  no  violation  of  such  rights  in  the 
case  before  us,  and  we  think  it  equally  un- 
necessary to  decide  the  question  which  was 
left  undecided  in  the  Adams  Case. 

The  objection  is  also  made  that  the  docu- 
ments were  not  'described  with  the  particu-[664] 
larity  required  in  the  description  of  docu- 
ments necessary  to  a  search  warrant  or 
subpoena,  and  that  it  was  not  a  valid  pa- 
per, aad  created  no  obligation  to  obey  the 
notice^  which  could  form  no  justification 
for  any  proceeding  for  contempt,  and  was 
not  due  process  of  law.  An  examination  of 
the  notice  to  produce  shows  that  the  re- 
quirements of  the  notice,  while  quite  broad, 
yet  were  limited  to  such  books  or  papers 
as  related  to,  or  concerned,  any  dealings  or 
business  between  January  1,  1004,  and  the 
date  of  the  notice,  October,  1006,  with  the 
parties  named  therein,  who  were  cattle 
commissioners  of  the  state  of  Vermont,  and 
which  papers  were  to  be  used  relative  to  the 
matter  of  complaint  pending,  and  then  and 
there  to  be  inYeatigatei  \n  t\)ft  m^xA  v»i^ 
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in  whieh  the  penoni  named  in  the  notice 
were  charged  with  having  unlawfully  sold 
diseased  meat  for  food  purposes  at  Burling- 
ton. The  notice  also  gave  in  detail  the 
dates  and  amounts  of  cheeks  and  vouchers 
which  the  company  was  required  to  pro- 
duce. The  company  refused  to  produce  the 
books  (with  the  exceptions  stated),  and, 
even  if  the  notice  had  been  too  broad,  the 
objection  cannot  be  urged  as  to  the  validity 
of  the  order  adjudging  the  company  guilty 
of  contempt.  Hale  v.  Henkel,  201  U.  S.  43, 
50  L.  ed.  662,  26  Sup.  Ct.  Rep.  370.  But  un- 
less it  can  be  said  that  the  court  or  grand 
jury  never  has  any  right  to  call  for  all  the 
books  and  papers,  or  correspondence,  be- 
tween certain  dates  and  certain  persons 
named,  in  regard  to  a  complaint  which  is 
pending  before  such  court  or  grand  jury, 
we  think  the  objection  here  made  is  not  well 
founded.  We  see  no  reason  why  all  such 
books,  papers,  and  correspondence  which  re- 
lated to  the  subject  of  inquiry,  and  were 
described  with  reasonable  detail,  should  not 
be  called  for  and  the  company  directed  to 
produce  them.  Otherwise  the  state  would 
be  compelled  to  designate  each  particular 
paper  which  is  desired,  which  presupposes 
an  accurate  knowledge  of  such  papers,  which 
the  tribunal  desiring  the  pai)ers  would  prob- 
ably rarely,  if  ever,  have.  The  notice  is  not 
nearly  so  sweeping  in  its  reach  as  in  the 
case  of  Hale  v.  Henkel,  supra. 

Seventh.  The  next  objection  relates  to  the 
(55 5] claim  that  the  'statute  provides  no  compen- 
sation for  the  time,  trouble,  and  expense  im- 
posed upon  a  corporation  in  a  foreign  state 
or  country  in  collecting  and  sending  the  docu- 
ments demanded  to  the  state  of  Vermont, 
and  that  it  thereby  takes,  if  enforced,  pri- 
vate property  for  public  use  without  com- 
pensation. Tlie  prohibition  to  that  effect 
is  found  in  the  5th  Amendment  to  the  Fed- 
eral Constitution.  Here  again  we  meet  the 
question  whether  that  Amendment,  because 
of  the  subsequent  adoption  of  the  14th 
Amendment,  applies  to  a  state  proceeding; 
but,  for  the  reasons  already  stated,  we  do 
not  find  it  expedient  to  discuss  it  here.  We 
do  not  say  that  in  any  event  a  witness  is 
entitled  to  compensation  in  order  to  avoid 
the  above  constitutional  provision,  but  the 
supreme  court  in  this  case  has  held  that  the 
general  law  of  the  state  in  reference  to  the 
compensation  of  witnesses  applied  to  this 
statute.  The  answer  which  the  counsel  for 
the  company  makes  is  that  neither  the  stat- 
ute nor  the  notice  required  the  attendance 
of  anyone  as  a  witness,  but  was  merely  an 
order  for  production  for  which  no  compen- 
sation was  provided,  either  by  the  statute 
or  under  the  general  law.  But  the  papers 
cannot  walk  into  court  of  themselves,  and 
when  they  are  brought  there  by  virtue  of 


the  notice  to  produce  served  on  tha  «obi- 
pany,  and  they  are  given  to  some  person  hj 
the  company  for  the  purpose  of  such  pro- 
duction, he  has  a  right  to  be  sworn  as  to 
the  papers  which  he  produces,  for  the  pur- 
pose of  identification,  if  nothing  ^se,  and 
the  state  court  has  held  that  he  is  entitled 
as  a  witness  to  compensation. 

Lastly,  the  objection  is  urged  that  there 
is  an  arbitraiy  classification  in  the  statute, 
which  is  confined  to  corporations  alone^  and 
the  company  is  thereby  deprived  of  the  equal 
protection  of  the  laws  secured  by  the  14t]i 
Amendment.  There  is  no  improper  classifi- 
cation in  this  regard.  It  is  stated  by  tlM 
state  court  that  prior  to  the  passage  of 
this  aet  there  was  no  adequate  provision 
for  compelling  the  production  of  books  and 
papers  by  a  corporation,  and  it  was  held 
that  the  statute  was  designed  for  requiring 
the  corporation  itself,  as  *the  responsible[5{ 
owner  and  custodian,  to  produce  the  docu- 
mentary evidence  mentioned  therein,  with- 
out the  necessity  of  calling  upon  bookkeep- 
ers, managers,  or  other  servants  who  may, 
or  may  not,  in  fact,  have'  custody  or  control 
thereof  at  the  time  notice  to  produce  is 
given,  and  to  place  upon  the  corporation 
the  responsibility  of  seeing  that  such  ctI- 
denoe  called  for,  if  in  its  control,  is  pro- 
duced. There  is  ample  justification  for  tlie 
classification  made  by  the  statute. 

The  judgment  of  the  Supreme  Court  of 
the  state  of  Vermont  is  affirmed. 
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(See  S.  C.  Reporter's  ed.  556-564.) 

Dntlea  —  drawback  —  Imported  corks 
used  in  exporting  bottled  beer. 
Imported  corks  used  in  bottling  beer  for 
export  are  not  articles  manufactured  from 
imported  materials  within  the  meaning  of 
the  act  of  October  1,  1890  (2G  SUt.  at  L. 
617,  chap.  1244),  §  25,  allowing  a  drawback 
of  duties  on  such  articles  when  exported,  al- 
though such  corks  were  subjected  to  a  ape* 
cial  treatment  after  importation  to  make 
them  fit  for  the  purpose  intended. 

[No.  60.] 


Argued   December    9,    1907.    Decided   Ji 

uary  6,  1908. 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  refusing  to  allow  a 
drawback  on  imported  corks  used  in  bottling 
beer  for  export  which  were  subjected  to  a  spe- 
cial treatment  after  their  importation   lo 
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make  tlTeni  fit  for  the  purpose  intended.  Af- 
nmed. 

See  same  ease  below,  41  €t.  CI.  389. 

The  faeta  are  stated  in  the  opinion. 

Mr.  li.  T.  Mlchener  argued  the  cause, 
and,  with  Mr.  W.  W.  Dudley,  filed  a  brief 
for  appellant: 

This  court  has  sanctioned  the  use  of  dic- 
tionary definitions  in  determining  the  mean- 
ing of  words  in  tariff  laws. 

Marvel  ▼.  Merritt,  116  U.  8.  11,  12,  29 
L.  ed.  ^50,  6  Sup.  Ct.  Rep.  207;  Nix  v. 
Hedden,  149  U.  8.  304,  37  L.  ed.  745,  13 
Sup.  Ct.  Rep.  881. 

The  things  done  to,  by,  and  with  the  oorks 
were  a  manufacture  of  corks. 

Brande's  Enc.  title,  ''Manufacture;"  State, 
evening  Journal  Asso.  Prosecutor,  y.  State 
Assessors,  47  N.  J.  L.  38,  52  Am.  Rep.  107, 
note;  Attv.  Gen.  ex  rel.  Miner  v.  Lorman, 
69  Mich.  '167,  60  Am.  Rep.  287,  26  N.  W. 
311;  Louisville  k  N.  R.  Co.  v.  Fulghan,  91 
Ala.  555,  8  So.  803 ;  Beggs  v.  Edison  Electric 
illuminating  Co.  96  Ala.  295,  38  Am.  St. 
Hep.  94,  11  So.  381;   Lambom  v.  Bell,  18 
Colo.  346,  20  L.R.A.  241,  32  Pac.  989;  Mur- 
phy V.  Amson,  96  U.  S.  131,  134,  24  L.  ed. 
773,   775;    Tide   Water   Oil    Co.    v.   United 
SUtes,  171  U.  S.  210,  43  L.  ed.  139,  18  Sup. 
Ct.  Rep.  837;  Carlin  v.  Western  Assur.  Co. 
57  Md.  526,  40  Am.  Rep.  440;  Norris  Bros. 
V.  Com.  27  Pa.  496;  I^ndgraf  v.  Kuh,  188 
111.  484,  59  N.  £.  501 ;  State  v.  Dupre,  42 
U.  Ann.  561,  7  So.  727;  New  Orleans  v.  La 
Blanc,    34   La.   Ann.   597;    New  Orleans  v. 
Krnst.  36  La.  Ann.  747;  State  v.  American 
Sugar   Rof.   Co.    108   La.   603,   32   So.   965; 
Poople  ex  rel.  L.  E.  Watorinan  Co.  v.  Mor- 
/ran,  48  App.  Div.  395,  63  N.  Y.  Supp.  79; 
Soliriefer  v.  Wood,  5  Blatchf.  215,  Fed.  (as. 
^o,    12,481;   Com.  v.  Juniata  Coke  Co.   157 
i^ji.  607,  22  L.R.A.  232,  27  Atl.  373;  Burke 
V.  Mead,  159  Ind.  252,  64  N.  E.  883;  People 
^X   rel.  Brush  Electric  Mfg.  Co.  v.  Wemplo, 
1 29  N.  Y.  643,  14  L.R.A.  708,  29  N.  E.  808 ; 
>^assau  Gaslight  Co.  v.  Brooklyn,  89  N.  Y. 
^0!>;   Southern  diemical  &  F.  Co.  v.  Board 
Of  Assessors,  48  La.  Ann.  1475,  21  So.  31 : 
^nglc  V.  Sohn,  41  Ohio  St.  691,  52  Am.  Rep. 
103;  United  States  v.  E.  C.  Knight  Co.  150 
XJ.   S.    1,   39  L.  ed.   325,   15  Sup.  Ct.  Rep. 
^49;   Campbell  v.  United  States,  107  U.  S. 
•407,  27  L.  ed.  692,  2  Sup.  Ct.  Rep.  759. 

Assistant  Attorney  General  Van  Orsdel 
mrgued  the  cause  and  filed  a  brief  for  ap- 
pellee: 

The  corks  in  question  were  not  a  part  or 
ingredient  of  the  beer  exported,  and  were 
not.  therefore,  in  contemplation  of  law,  ex- 
ported at  all. 

Joseph  Schlitz  Brewing  Co.  v.  United 
SUtes,  181  U.  S.  584,  45  L.  ed.  1013,  21 
Sup.  Ct  Rep.  740;  Wheeler  v.  United  States, 


75  Fed.  654;  United  SUtes  v.  Allen,  lU 
U.  S.  499,  41  L.  ed.  242,  16  Sup.  Ct  B/b^ 
1071. 

The  process  of  cleansing  and  preparatioB 
adopted  and  applied  by  the  appellant  to  the 
corks  in  question  did  not  constitute  a  man- 
ufacture of  corks,  within  the  purview  of  the 
sUtute  providing  for  a  rebate  or  drawback 
on  exported  manufactured  articles. 

Swan  &  F.  Co.  v.  United  SUtes,  190  U. 
S.  143,  47  L.  ed.  984,  23  Sup.  Ct.  Rep.  702; 
Hartranft  v.  Wicgmann,  121  U.  S.  609,  30 
L.  ed.  1012,  7  Sup.  Ct.  Rep.  1240;  Frazee 
V.  Moffitt,  20  Blatchf.  267,  18  Fed.  584; 
United  States  v.  PotU,  5  Cranch,  284,  3  L. 
ed.  102 ;  23  Ops.  Atty.  Gen.  625 ;  Tide  WaUr 
Oil  Co.  V.  United  SUtes,  171  U.  S.  210,  4$ 
L.  ed.  139,  18  Sup.  Ct  Rep.  837. 

Mr.  Justice  McKeuna  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  $27,000  for  draw- 
backs on  corks  imported  from  Spain  and 
used  by  claimant  in  bottling  iU  beer,  and 
entered  for  the  benefit  of  drawback  upon 
exportation  under  {  25  of  the  act  of  Con- 
gress entitled  "An  Act  to  Reduce  the  Reve- 
nue and  Equalize  Duties  on  Imports  and 
for  Other  Purpo^os/*  'approved  October  l.[559] 
1800.     The  section  reads  as  follows : 

"That  where  imported  materials  on  whidi 
duties  have  been  paid  are  used  in  the  manu- 
facture of  articles  manufactured  or  produced 
in  the  United  States,  there  shall  be  allowed 
on  the  exportation  of  such  articles  a  draw- 
back equal  in  amount  to  the  duties  paid  on 
the  materials  used,  less  one  per  centum  of 
such  duties:  Provided,  that  when  the  arti- 
cles exported  are  made  in  part  from  do- 
mestic materials,  the  imported  materials,  or 
the  |>arts  of  the  articles  made  from  such 
materials,  shall  so  appear  in  the  completed 
articles  that  the  quantity  or  measure  there-  ' 
of  may  be  ascertained.  And  provided  fur- 
ther, that  the  drawback  on  any  article  al- 
lowed under  existing  law  slmll  be  continued 
at  the  rate  herein  provided.  That  the  im- 
ported materials  used  in  the  manufacture  or 
production  of  articles  entitled  to  drawback 
of  custom  duties  when  exported  shall,  in  all 
cases  where  drawback  of  duties  paid  on  such 
materials  is  claimed,  be  identified,  the  quan- 
tity of  such  materials  used  and  the  amount 
of  duties  paid  thereon  shall  be  asccrUined, 
the  facts  of  the  manufacture  or  production 
of  such  articles  in  the  United  SUtes  and 
their  exporUtion  therefrom  shall  be  deter- 
mined, and  the  drawback  due  thereon 
.shall  be  paid  to  the  manufacturer,  producer, 
or  exporter,  to  the  agent  of  either,  or  to  the 
person  to  whom  such  manufacturer,  pro- 
ducer, exporter,  or  agent  shall  in  writing 
order  such  drawback  paid,  under  such  ng- 
ulations  as  the  SecreUry  of  the  Treasury 
22  ^^"V 
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shall  prescribe."    [26  Stat,  at  L.  617,  chap. 
1244.] 

The  corks  in  question  were,  after  their 
importation,  subject  to  a  special  treatment, 
which,  it  is  contended,  caused  them  to  be 
articles  manufactured  in  the  United  States 
of  *' imported  materials"  within  the  mean- 
ing of  S  25.  The  court  of  claims  decided 
against  the  contention  and  dismissed  the  pe- 
tition.   41  Ct.  CI.  389. 

The  treatment  to  which  the  corks  were 
subjected  is  detailed  in  finding  3,  inserted 
in  the  margin. t 

[560] *In  opposition  to  the  judgment  of  the  court 
of  claims  counsel  have  submitted  many  defi- 

[561]nitions  of  "manufacture,"  both  'as  a  noun 
and  a  verb,  which,  however  applicable  to  tho 
cases  in  which  they  were  used,  would  be, 

[5 62 ]we  think,  extended  too  far  *if  made  to  cover 
the  trentn:?nt  detailed  in  finding  3  or  to  the 
corks  after  the  treatment.  The  words  of  the 
statute  are  indeed  so  familiar  in  use  and  of 


meaning  that  they  are  confused  by  attemi^ts 
at  definition.  Their  first  sense  as  used  is 
fabrication  or  composition, — a  new  article  is 
produced  of  which  the  imported  material 
constitutes  an  ingredient  or  part.  When  we 
go  further  than  this  in  explanation  we  are 
involved  in  refinomrnts  and  in  impracticable 
niceties.  Manufacture  implies  a  change,  but 
every  change  is  not  manufacture,  and  yet 
every  change  in  an  article  is  the  result  of 
treatment,  labor,  and  nianijnitation.  But 
sometliing  more  is  necessary,  as  set  forth 
and  illustrated  in  Hartranft  v.  Wiegmann, 
121  U.  S.  609,  30  L.  cd.  1012,  7  Sup.  Ct.  U -p. 
1240.  There  must  be  transformation;  a  new 
and  difTerent  article  must  emerge,  "liaving  a 
distinctive  name,  character,  or  use."  This 
cannot  be  said  of  the  corks  in  question.  A 
cork  put  through  the  claimant's  process  is 
still  a  cork.  The  process  is  the  preparation 
of  the  encasement  of  the  beer,  and  a.ssimi- 
lates  this  case  to  Joseph  Schlitz  Brewing  Co. 


t3.  That  while  said  acts  of  October  1, 
1800  [26  Stat,  at  L.  567,  chap.  1244],  and 
August  27,  1804  [28  Stat,  at  L.  500,  chap. 
349],  and  July  24,  1897  [30  Stat,  at  L.  151, 
chap.  11,  U.  S.  Comp.  Stat.  1901,  p.  1020], 
were  in  force  and  operation,  the  claimant 
herein,  being  engaged  in  the  regular,  ordi- 
nary, and  usual  course  of  its  buniness  afore- 
said, exported  from  the  United  States  a 
large  quantity  of  beer  brewed  and  manu- 
factured by  it,  which  exportation  thereof 
was  in  l)ottles  dulv  corked  bv  it  with  corks 
so  as  to  preserve  the  beer;  that  such  corks 
so  used  by  it  in  the  bottles  in  which  such 
beer  was  exported  were  imported  from 
Spain,  a  foreign  country  (and  on  which 
corks  duty  had  been  paid  to  the  United 
States,  according  to  law,  at  the  rate  of  15 
cents  per  i)ound,  under  the  provisions  of 
paragraph  416  of  the  act  of  Congress  ap- 
proved July  24,  1897),  they  being  corks  over 
three  fourths  of  an  inch  in  diameter,  meas- 
ured at  the  larger  end.  The  corks  so  im- 
ported from  Spain  were  subjected  to  treat- 
ment by  claimant. 

The  corks  so  used  bv  the  claimant  in  the 
making  and  shipment  of  its  export  beer  were 
corks  imported  into  this  country  from  Spain. 
where  they  were  cut  by  hand,  without  steam- 
ing. After  these  corks  were  recL-ivcd  by 
claimant  in  its  brewery  in  St.  T,oui«,  and 
while  in  the  same  state  in  which  they  were 
imported  from  Spain,  they  were  carefully 
examined  and  all  that  were  not  fit  for  use 
in  the  exfuirt  trade  were  rejected.  The  good 
ones  were  then  selected  and  assorted  aeeord- 
ing  to  sizes,  and  were  branded  with  the  date, 
the  name  of  the  brewer,  the  name  of  tl»e  beer, 
and  a  special  private  mark  to  show  what 
firm  the  cork  came  from.  All  this  was  done 
by  unskilled  labor. 

The  selected  corks  were  put   into  a  ma- 
chine, or  air  fan,  the  unpatented  invention 
of  a  man  in  the  employ  of  the  claimant,  and 
aJI  dust,  wch),   blJ^rs.   and   worms   were   re 
moi'ed  therefrom.    They  were  then  thorough- 


ly cleansed  by  washing  and  steaming,  re- 
moving the  tannin  and  germs  and  making 
the  cork  soft  and  elastic,  and  they  were  next 
exposed  to  blasts  of  air  in  a  macliinc.  the  un- 
patented invfution  of  the  same  employee, 
until  they  were  absolutely  dry. 

Following  this,  they  were  put  for  a  few 
seconds  into  a  bath  of  glycerin  and  alcohol, 
the  proportions  of  which  are  a  trade  secret 
which  the  claimant  has  the  right  to  use,  and 
then  they  were  drie«l  by  a  special  system. 
This  batii  closed  up  all  the  seams,  holas^ 
and  crevices,  and  g;ive  the  corks  a  coating 
which  prevented  tlie  beer  from  acquiring  a 
cork  taste.  The  corks  were  then  dried  by 
absorption  of  the  chemicals  that  had  cov- 
ered them.  If  the  corks  had  been  used  with- 
out the  ap])lication  of  this  chemical  hath, 
the  beer  would  have  acquired  a  taste  of  cork 
which  would  have  injured  the  market  for 
it. 

The  wliole  process  took  from  one  day  to 
thret'  (lays,  the  lonircst  part  of  it  l>eing  the 
drying  after  the  chemical   bath. 

'J'lie  hath  made  it  easier  to  put  the  cork 
into  the  bottle  and  take  it  out.  The  pores 
and  a|iertnrc»s  of  the  cork  were  thoroughly 
elosiMl  by  the  bath,  and  thus  the  escape  of 
the  gases  containe<l  in  the  beer  was  pre- 
vented. 

The  steaming  of  the  corks,  or  pasteuris- 
lug  them,  destroyed  all  the  germs  in  them 
that  would  damage  or  spoil  tlie  beer,  if  they 
were  not  pasteurized.  Tliis  pasteurizing  also 
(l'»st  roved  the  yeast  that  might  have  been 
in  the  beer. 

If  the  corks  had  but  little  or  no  elasticity, 
and  did  nol  fit  the  bottles  perfectly,  the  gas 
would  escape  while  the  beer  was  yet  in  the 
brewery,  or  in  transportation,  or  in  the 
place  of  market,  and  the  beer  would  be  flat, 
stale,  worthless,  and  unmarketable. 

When  the  corks  had  lK»en  dried,  tliey  were 
soft,  elastic,  and  pliable,  free  from  all  for- 
eign subsiai.cis  and  germs,  i)erfectly  air- 
tight, and  fitted  for  use  in  bottling  b^r  for 
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T.  United  States,  181  U.  S.  584,  45  L.  ed. 
1013,  21  Sup.  Ct.  Rep.  740.  Tliere  it  was 
contended  that  bottles  and  corks  in  which 
beer  is  bottled  and  exported  were  ''imported 
5 6S] materials  used  in  the  manufacture"  *of  sucli 
beer,  within  the  meaning  of  $  25.  And  it 
was  pointed  out — found  by  the  court  of 
claims — that  the  process  of  manufacturing: 
beer  for  exportation  was  different  from  the 
process  of  manufacturing  beer  for  domestic 
use,  and  the  materials  selected  with  j^rpater 
care,  in  order  that  the  bottled  product  might 
preserve  purity  under  the  conditions  of 
trans|K>rtation  and  change  of  climate.  The 
process  was  detailed  at  length.  It  was  de- 
cided, however,  that  such  special  process 
and  treatment  did  not  make  the  bottles  and 
corks  component  parts  of  the  beer  wlicn  ex- 
ported, as  it  was  insisted  they  wore.  It  is 
true  that  it  was  not  contended  in  tliat  case, 
as  it  is  in  this,  that  the  corks  or  the  bot- 
tles   were    articles    manufactured    in    the 


United  States  of  imported  materials  by  rea- 
son of  the  special  treatment  to  which  they 
had  been  subjected,  making  them  better  or 
necessary  for  their  purpose.  That  such  a 
contention  was  possible  under  the  statute 
did  not  occur  to  the  brewing  company.  It 
does  not  appear  in  the  statement  of  the  case 
that  the  corks  were  subjected  to  any  treat- 
ment, and  appellant  denies  the  application 
of  the  case  by  saying  that  "the  corks  were 
not  put  through  any  process  of  manufacture 
whatever."  And  yet  it  must  have  been  nec- 
essary then,  as  the  court  of  claims  has  found 
it  to  be,  that,  ''without  the  careful  selection 
and  thorough  treatment  of  corks,  beer  can- 
not with  safety  be  exported  from  the  United 
States  to  foreign  countries.'*  Of  course  the 
views  of  a  litigant  of  his  rights  under  a 
statute  are  not  an  absolute  test  of  the 
views  of  a  litigant  in  another  case,  but  the 
Schlitz  Brewing  Case  was  one  which  may 
be  supposed  to  have  brought  to  consideration 


export.  Tlipy  were  next  taken  to  the  build- 
ing in  claimant's  brewery  which  was  used 
for  bottling  pur[)osps,  whore  they  were  again 
soaked  or  wotted  by  steaming  them  for  a 
short  tinio.  so  they  would  fit  snugly  and 
easily  in  the  bottles. 

The  bathing,  or  treatment  by  the  bath, 
and  the  washing  and  steaming  of  the  corks, 
wore  all  done  by  skiUed  labor. 

After  the  beer  had  been  put  in  the  bot- 
tles  and   they   had   been   corked,   the   filled 
bottles  wore  put  in  a  large  vat,  where  they 
^'crc    pasteurized   by   heating   to   the   right 
"tompenituro  for  a  suflTicient  length  of  time 
^nd  cooled  again.    If  the  corks  had  not  been 
treated    as    above    doscril)ed,  the  carbon ic- 
dcid  gas  would  have  esoapod  in  the  heating 
^3r  pasteurizing  process,  because  there  was  a 
Wwwcrful  gas  pressure  toward  the  cork  dur- 
ing all  that  process.     If  that  gas  had  es- 
4^a|)ed,  the  beer  wouKl  have  become  flat. 

The  corks,  so  treated  by  this  process  and 
'j)ut  in  the  bottles  of  beer,  could  only  be  rc- 
^^noved  therefrom  by  means  of  a  corkscrew  or 
^3thef  instrument  of  force,  which  removal 
"^rould  damage  or  destroy  the  cork  so  it 
^K>uld  not  be  used  afterwards  for  the  same 
purpose. 

The  hand-cut  corks  which  come  from 
Spain  have  all  boon  cut  out  of  the  wood 
"M'lthout  steaming  it  beforehand.  The  corks 
that  are  cut  in  the  United  Statc«»  are  cut 
from  the  wood  that  has  been  steamed  first, 
thus  depriving  them  of  much  of  tlieir  elas- 
ticity. Because  the  Spanish  hand-cut  corks 
arc  cut  without  having  been  steamed  in  the 
first  instance,  they  are  far  safer  and  better 
corks  to  be  made  for  and  used  in  bottling 
o\|)ort  beer  than  corks  cut  in  the  United 
Stati*s  after  being  steamed. 

Without  the  careful  selection  and  tlior- 
ou;;li  treatment  of  corks,  beer  cannot  with 
safety  be  exported  from  the  United  States 
to  foreign  countries. 

When  the  corkwood  reaches  the  United 
h%  li.  ea- 


st ates  it  is  steamed  in  order  to  get  an  in- 
crease volume  out  of  it.  The  steaming  of 
tlio  corkwotxl  make^  it  open  something  like 
a  sponge.  The  steaming  swells  the  cork,  and 
tliose  who  do  the  steaming  get  more  corks 
out  of  it,  but  how  much  more  does  not  ap- 
pear. But  the  steaming  takes  away  its  olas- 
t  icily,  and  the  cork  cut  after  steaming  is  not 
so  good  or  so  ])erfcct  as  one  cut  from  the 
dry  wood  in  the  first  place. 

Corks  cut  after  steaming  will  shrink,  and 
that  fact  makes  them  inferior  corks.  Cork 
dealers  in  the  United  States  also  put  it 
through  various  treatments,  such  as  polish- 
in;j  it  and  using  chemicals  to  make  it  look 
bri<j[ht  and  have  a  good  color.  They  do  not 
attempt  to  close  up  the  pores  in  the  cork, 
nor  run  it  throu<{)i  nniehinery  to  shake  or 
wash  the  dust  or  impurities  out  of  it.  They 
put  the  cork  on  the  market  as  the  machine 
cuts  it  after  it  has  been  steamed.  Corks  so 
cut  and  treated  in  the  United  States  would 
not  be  lit  for  use  in  the  exportation  of  beer, 
for  they  would  damage  the  beer  through  con- 
tact, and  much  stale  beer  would  result  from 
the  escape  of  tlie  carbonic-acid  gas  by  reason 
of  the  imperfect  corking,  and  the  beer  would 
not  be  marketable. 

In  the  manufacture  of  beer  for  export  to 
other  countries  it  was  necessary  to  destroy 
the  yeast  in  the  beer  to  prevent  second  fer- 
mentation and  the  consequent  ruin  of  the 
beer.  In  order  to  destroy  the  germs  of  yeast 
the  finished  l)oer  was  steamed  to  the  degree 
necessary  to  destroy  the  germs,  and  for  that 
I  purpose  the  beer  was  inclosed  securely  in  a 
!  vessel  to  prevent  the  escape  of  the  carbonic- 
acid  gas,  and  of  all  such  vessels  a  bottle 
made  of  glass  was  and  is  the  one  best  adapt- 
e<l  to  the  purpose  aforesaid.  And  such 
sleurning  was  also  necessary  to  the  perfect 
maiuifacturc  of  beer  for  bottling,  and  to 
the  [>erfect  corking  thereof  it  was  essential 
and  necessary  that  the  cork  as  treoAj^d. 
should  be  uaed  as  Yietem  ^«viTi\y^. 
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every  practicable  and  legal  problem  under 
the  statute,  and  if  a  cork  by  special  treat- 
ment ceases  to  be  a  cork  and  becomes  an 
article  manufactured  of  cork,  the  change  and 
the  legal  effect  of  it  would  have  thrust 
themselves  upon  the  notice  of  somebody. 
But  passing  this,  there  is  force  in  the  con- 
tention of  the  United  States  that  the  expor- 
tations  were  not  of  corks  or  bottles,  but  of 
beer,  and  therefore  not  articles  exported 
within  the  meaning  of  f  25,  entitled  to  a 
drawback.  This  phase  of  the  case — indeed 
[564]all  *phase8  of  it — ^is  ably  dealt  with  in  the 
opinion  of  the  court  of  claims,  and  it  would 
be  unnecessary  repetition  to  go  over  the  ar- 
gument or  to  review  the  cases. 
Judgment  affirmed. 


HENRY  WINTERS,  John  W.  Acker,  Chris 
Cruse,  Agnes  Downs,  et  al.,  Appts., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  564-678.) 

Appeal  —  necessary  parties. 

1.  All  the  defendants  named  in  a  bill  to 
enjoin  the  diversion  of  water  need  not  join 
in  an  appeal  from  a  decree  granting  a  per- 
manent injunction,  where  the  bill  does  not 
necessarily  imply  concert  of  action  or  union 
of  interest,  and  the  answer  is  joint  and  sev- 
eral, and  in  effect  avers  separate  rights,  in- 
terests, and  action  on  the  part  of  the  de- 
fendants. 

Appeal  —  necessary  parties  —  defaulting 
defendants. 

2.  Those  defendants  in  a  suit  to  enjoin 
the  diversion  of  water  who  have  defaulted, 
and  against  whom  a  decree  pro  confeaso  has 
been  entered,  are  not  necessary  parties  to 
an  appeal  from  a  decree  granting  a  perma- 
nent injunction,  taken  by  the  answering  de- 
fendants, who  justified  by  counter  rights 
and  submitted  those  rights  for  judgment. 

Indians  —  cession  of  lands  to  the  United 
States  —  reservation  of  irrigation 
rights. 

3.  A  reservation  of  the  waters  of  Milk 
river  for  irrigation  purposes  in  favor  of  the 
Indians  on  the  Fort  Belknap  Reservation 
will  be  implied  from  the  agreement  of  May 
1,  1888  (25  SUt.  at  L.  113.  chap.  213),  by 
which  the  Indians,  having  the  right  to  oc- 
cupy and  use  a  large  tract  of  arid  lands, 
ceded  to  the  United  States  all  those  lands 
except  a  small  tract  set  apart  as  such  reser- 
vation. 


Note. — As  to  parties  to  appellate  pro- 
ceedings in  Federal  Supremo  Court — see 
notes  to  Amadeo  v.  Northern  Assur.  Co.  50 
L.  ed.  U.  S.  722,  and  Wedding  v.  Meyler, 
66  L,RJL.  854.  o  ^       i 

94P 


Indians    —   reservation     of    IrrlcmtloB 
rights  in  cession  to  United  States^ 
admission  of  state  as  repeal. 
4.  The  reservation  of  the  waters  of  Milk 
river  for  irrigation  purposes,  implied  in  fa- 
vor of  the  Indians  on  the  Fort  Bellmap  Res- 
ervation from  the  agreement  of  May  1,  1888, 
in  which  the  Indians  ceded  to  the  United 
States  all  their  lands  except  a  small  tract 
set  apart  as  such  reservation,  was  not  re- 
pealed by  the  admission  of  Montana  into 
the  Union  by  the  act  of  February  22,  188il, 
25  Stat,  at  L.  676,  chap.  180,  on  an  equal 
footing  with  the  original  states. 

[No.  158.] 

Argued  October  24,  1907.    Decided  January 

6,    1908. 

APPEAL  from  the  United  Stetes  Cireuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of  Mon- 
tana, enjoining  a  diversion  of  the  waters  of 
Milk  river.    Affirmed. 

See  same  case  below,  78  C.  C.  A.  546,  148 
Fed.  684. 

Statement  by  Mr.  Justice  McKenna: 

*This  suit  was  brought  by  the  United [54 
States  to  restrain  appellants  and  others 
from  constructing  or  maintaining  dams  or 
reservoirs  on  the  Milk  river  in  the  state  of 
Montana,  or  in  any  manner  preventing  the 
water  of  the  river  or  its  tributaries  from 
flowing  to  the  Fort  Belknap  Indian  Reser- 
vation. 

An  interlocutory  order  was  granted,  en- 
joining the  defendants  in  the  suit  from  in- 
terfering in  any  manner  with  the  use  by 
the  reservation  of  5,000  inches  of  the  wa- 
ter of  the  river.  The  order  was  affirmed  by 
the  circuit  court  of  appeals.  74  C.  C.  A. 
666,  143  Fed.  740.  Upon  the  return  of  the 
case  to  the  circuit  court,  an  order  was  taken 
pro  confeaso  against  five  of  the  defendants. 
The  appellants  filed  a  joint  and  several  an- 
swer, upon  which  and  the  bill  a  decree  was 
entered  making  the  preliminary  injunction 
permanent.  The  decree  was  affirmed  by  the 
circuit  court  of  appeals.  78  C.  C.  A.  546, 
148  Fed.  684. 

The  allegations  of  the  bill,  so  far  as  nec- 
essary to  state  them,  are  as  follows:  On 
the  1st  day  of  May,  1888,  a  tract  of  land, 
the  property  of  the  United  States,  was  re- 
served and  set  apart  "as  an  Indian  reser- 
vation as  and  for  a  permanent  home  and 
abiding  place  of  the  Gros  Ventre  and  As- 
siniboine  bands  or  tribes  of  Indians  in  the 
state  (then  territory)  of  Montana,  desig- 
nated and  known  as  the  Fort  Belknap  In- 
dian Reservation."  The  tract  has  ever  since 
been  used  as  an  Indian  reservation  and  as 
the  home  and  abiding  plaee  of  tlis  Indians. 
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Its  boundariet  were   fixed  and   defined  aa 
follows : 

"Beginning  at  a  point  in  the  middle  of 
the  main  channel  of  Milk  river,  opposite  the 
mouth  of  Snake  creek;  thence  due  south  to 
a  point  due  west  of  the  western  extremity 
of  the  Little  Rocky  mountains;  thence  due 
east  to  the  crest  of  said  mountains  at  their 
western  extremity,  and  thence  following  the 
■ottthem   crest   of  said  mountains    to    the 
eastern    extremity    thereof;     thence    in    a 
northerly   direction   in   a   direct    line   to   a 
point  in  the  middle  of  the  main  channel  of 
Milk  river  opposite  the  mouth  of  People's 
creek;  thence  up  Milk  river,  in  the  middle  of 
the  main  channel  thereof,  to  the  place  of 
beginning." 
Milk    river,    designated   as   the   northern 
^^••Jkaundary   of   the    •reservation,    is    a   non- 
ntvigable   stream.     Large   portions   of   the 
lands  embraced  within  the  reservation  are 
Well  fitted  and  adapted  for  pasturage  and 
the  feeding  and  grazing  of  stock,  and  since 
the    establishment    of    the    reservation    the 
tTnited    States   and   the   Indians   have   had 
^Bd   have   large  herds  of  cattle  and  large 
numbers  of   horses  grazing  upon   the   land 
^^ithin   the  reservation,  '"being  and  situate 
^.long  and  bordering  upon  said  Milk  river." 
Other     portions     of     the     reservation     are 
'^adapted    for    and    susceptible    of    farming 
id   cultivation   and   the   pursuit  of  agri- 
ulture,  and  productive  in  the  raising  there- 
m  of  grass,  grain,  and  vegetables,''  but  such 
Jons  are  of  dry  and  arid  character,  and, 
n  order  to  make  them  productive,  require 
large  quantities  of  water  for  the  purpose  of 
irrigating  them.    In  1889  the  United  States 
mstructed  houses  and  buildings  upon  the 
.■reservation  for  the  occupancy  and  residence 
^f  the  officers  in  charge  of  it,  and  such  of- 
^cers    depend    entirely    for    their    domestic, 
^^ulinary,  and  irrigation  purposes  upon  the 
"^ater  of  the  river.     In  the  year  1889,  and 
^OQg    prior  to   the   acts   of   the   defendants 
^mplained  of,  the  United  States,  through 
^U  officers  and   agents  at  the   reservation, 
'Appropriated    and   took    from    the    river    a 
^Ow  of  1.000  miners'  inches,  and  conducted 
^^    to   the  buildings  and  premises,  used  the 
*^nie  for  domestic  purposes  and  also  for  thp 
^^rigation  of  land  adjacent  to  the  buildings 
^^d  premises,  and  by  the  use  thereof  raised 
^t^ps  of  grain,  grass,  and  vegetables.    After- 
guards, but  long  prior  to  the  acts  of  the  de- 
^^ndants  complained  of,  to  wit,  on  the  5th 
^f   July.  1808,  the  Indians  residing  on  the 
^^^servation  diverted  from  the  river  for  the 
l^urpose  of  irrigation  a  fiow  of  10,000  miners' 
inches  of  water  to  and  upon  divers  and  ex- 
tensive    tracts    of     land,     aggregating    in 
Amount  about  30,000  acres,  and  raised  upon 
said  lands  crops  of  grain,  grass,  and  vege- 
tables.   And  eTer  since  1889  and  July,  1898, 
6t  Jd.  ed. 


the  United  States  and  the  Indians  have  di- 
verted and  used  the  waters  of  the  river  in 
the  manner  and  for  the  purposes  mentioned, 
and  the  United  States  "has  been  enabled  by 
means  thereof  to  train,  encourage,  and  ac- 
custom large  numbers  of  Indians  residing 
upon  the  said  reservation  *to  habits  of  in-[637] 
dustry  and  to  promote  their  civilization  and 
improvement."  It  is  alleged  with  detail 
that  all  of  the  waters  of  the  river  are  neces- 
sary for  all  those  purposes  and  the  purposes 
for  which  the  reservation  was  created,  and 
that  in  furthering  and  advancing  the  civili* 
zation  and  improvement  of  the  Indians,  and 
to  encourage  habits  of  industry  and  thrift 
among  them,  it  is  essential  and  necessary 
that  all  of  the  waters  of  the  river  flow 
down  the  channel  uninterruptedly  and  un- 
diminished in  quantity  and  undeteriorated 
in  quality. 

It  is  alleged  that,  "notwithstanding  the 
riparian  and  other  rights"  of  the  United 
States  and  the  Indians  to  the  uninterrupted 
flow  of  the  waters  of  the  river,  the  de- 
fendants, in  the  year  1900,  wrongfully  en* 
tered  upon  the  river  and  its  tributaries 
above  the  points  of  the  diversion  of  the 
waters  of  the  river  by  the  I  nited  States 
and  the  Indians,  built  large  and  substan- 
tial dams  and  reservoirs,  and.  by  means  of 
canals  and  ditches  and  water  wavs.  have  di- 
verted  the  waters  of  the  river  from  its 
channel,  and  have  deprived  the  United 
States  and  the  Indians  of  the  use  thereof 
And  this  diversion  of  the  water,  it  is  al- 
leged, has  continued  until  the  present  time, 
to  the  irreparable  injury  of  the  United 
States,  for  which  there  is  no  adequate  rem- 
edy  at  law. 

The  allegations  of  the  answer,  so  far  as 
material  to  the  present  controversy,  are  as 
follows:  That  the  lands  of  the  Fort  Bel- 
knap Reservation  were  a  part  of  a  much 
larger  area  in  the  state  of  Montana,  which, 
by  an  act  of  Congress,  approved  April  15, 
1874  [18  Stat,  at  L.  28,  chap.  96],  was  set 
apart  and  reserved  for  the  occupation  of  the 
Gros  Ventre,  Piegan.  6k)od,  Blackfeet,  and 
River  Crow  Indians,  but  that  the  right  of 
the  Indians  therein  "was  the  bare  right  of 
the  use  and  occupation  thereof  at  the  will 
and  sufferance  of  the  government  of  the 
United  States."  That  the  United  States, 
for  the  purpose  of  opening  for  settlement  a 
large  portion  of  such  area,  entered  into  an 
agreement  with  the  Indians  composing  said 
tribes,  by  which  the  Indians  "ceded,  sold, 
transferred,  and  conveyed"  to  the  United 
States  all  of  the  lands  embraced  in  said 
area,  except  Fort  Belknap  Indian  Reserva- 
tion, •described  in  the  bill.  This  agrecment[5#8]. 
was  ratified  by  an  act  of  Congress  of  May 
1,  1888  [25  Stat,  at  L.  113,  chap.  213],  and 
thereby  the  lands  to  which  the  Indians'  title 
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was  thus  extinguished  became  a  part  of  the 
public  domain  of  the  United  States  and 
subject  to  disposal  under  the  various  land 
laws,  "and  it  was  the  purpose  and  inten- 
tion of  the  govemment  that  the  said  land 
should  be  thus  thrown  open  to  settlement, 
to  the  end  that  the  same  might  be  settled 
upon,  inhabited,  reclaimed,  and  cultivated, 
and  communities  of  civilized  persons  be  es- 
tablished thereon." 

That  the  individual  defendants  and  the 
stockholders  of  the  Matheson  Ditch  Com- 
pany and  Cook's  Irrigation  Company  were 
qualified  to  become  settlers  upon  the  public 
land  and  to  acquire  title  thereto  under  the 
homestead  and  desert  land  laws  of  the 
United  States.  And  that  said  corporfttions 
were  organized  and  exist  under  the  laws  of 
Montana  for  the  purpose  of  supplying  to 
their  said  stockholders  the  water  of  Milk 
river  and  its  tributaries,  to  be  used  by  them 
in  the  irrigation  of  their  lands. 

That  the  defendant  the  Empire  Cattle 
Company  is  a  corporation  under  the  laws  of 
Montana,  was  legally  entitled  to  purchase, 
and  did  purchase,  from  those  who  were 
qualified  to  acquire  them  under  the  denert 
and  homestead  land  laws  of  the  United 
States,  lands  on  the  Milk  river  and  its 
tributaries,  and  is  now  the  owner  and  hold- 
er thereof. 

That  the  defendants,  prior  to  the  5th  day 
of  July,  181)8,  and  before  any  appropriation, 
diversion,  or  use  of  the  waters  of  the  river 
or  its  tributaries  was  made  by  the  United 
States  or  the  Indians  on  the  Fort  Belknap 
Reservation,  except  a  pumping  plant  of  the 
capacity  of  about  250  miners'  inches,  with- 
out having  notice  of  any  claim  made  by  the 
United  States  or  the  Indians  that  there  was 
any  reservation  made  of  the  waters  of  tlio 
river  or  its  tributaries  for  use  on  said 
reservation,  and  believing  that  all  the  wa- 
ters on  the  lands  open  for  settlement  as 
aforesaid  were  subject  to  appropriation  im- 
der  the  laws  of  the  United  States  and  the 
[5 69] laws,  decisions,  rulings,  and  customs  *of 
the  state  of  Montana,  in  like  manner  as 
water  on  other  portions  of  the  public  do- 
main, entered  upon  the  public  lands  in  the 
vicinity  of  the  river,  made  entry  thereof 
at  the  United  States  land  ofrice,  and  there- 
after settled  upon,  improved,  reclaimed,  and 
cultivated  the  same  and  performed  all 
things  required  to  acquire  a  title  under 
the  homestead  and  desert  land  laws,  made 
due  proof  thereof,  and  received  patents  con- 
veying to  them,  respectively,  the  lands  in 
fee  simple. 

That  all  of  said  lands  are  situated  with- 
in the  watershed  of  the  river,  are  riparian 
upon  the  river  and  its  tributaries,  but  are 
Arid   and   must    be    irrigated    by    artificial 


means  to  make  them  inhabitable  and  capa- 
ble of  growing  crops. 

That  for  the  purpose  of  reclaiming  the 
lands,  and  acting  under  the  laws  of  the 
United  States  and  the  laws  of  Montana, 
the  defendants,  respectively,  posted  upon 
the  river  and  its  tributaries,  at  the  points 
of  intended  diversion,  notices  of  appropria- 
tion, stating  the  means  of  diversion  and 
place  of  use,  and  thereafter  filed  in  the  of- 
fice of  the  clerk  and  recorder  of  the  county 
wherein  the  lands  were  situated  a  copy  of  the 
notices,  duly  verified,  and  within  forty 
days  thereafter  commenced  the  construc- 
tion of  ditches  and  other  instrumentali- 
ties, and  completed  them  with  diligence} 
and  diverted,  appropriated,  and  applied  to 
a  beneficial  use  more  than  5,000  miners' 
inches  of  the  waters  of  the  river  and  its 
tributaries,  or  120  cubic  feet  per  second,  ir- 
rigating their  lands  and  producing  hay, 
grain,  and  other  crops  thereon.  The  de- 
fendants and  the  stockholders  of  the  de- 
fendant corporations  have  expended  many 
thousands  of  dollars  in  constructing  dams, 
ditches,  and  reservoirs,  and  in  improving 
said  lands,  building  fences  and  other  struc- 
tures, establishing  schools,  and  constructing 
highways  and  other  improvements  usually 
had  and  enjoyed  in  a  civilized  community, 
and  that  the  only  supply  of  water  to  irri- 
gate the  lands  is  from  Milk  river.  If  de- 
fendants are  deprived  of  the  waters  their 
lands  cannot  be  successfully  cultivated,  and 
they  will  become  useless  and  homes  can- 
not be  maintained  thereon. 

That  there  are  other  lands  within  the 
watershed  of  the  *Milk  river  and  its  tribu-[5' 
lari(*s,  and  dependent  upon  its  waters  for 
irrijration,  upon  which  large  numbers  of  per- 
sons have  settled  under  the  land  laws  of 
the  United  States,  and  are  irrigating  and 
cultivating  the  same  by  means  of  said 
waters,  and  have  assisted  the  defendants 
"in  establishing  a  civilizetl  community  ia 
said  country  and  in  bui!din<;  and  maintain- 
ing churches,  schools,  villa ;;<«,  and  other 
elements  and  accompaniments  of  civilisa* 
tion ;  that  said  communities  consist  of  thou* 
sands  of  people,  and,  if  the  claim  of  the 
United  States  and  the  Indians  be  main- 
tained, the  lands  of  the  defendants  and 
the  other  settlers  will  be  rendered  value- 
less, the  said  communities  will  be  broken 
up,  and  the  purpose  ai^d  object  of  the  gov- 
ernment in  opening  said  lands  for  settle- 
ment will  be  wholly  defeated." 

It  is  alleged  that  there  are  a  large  num- 
ber of  springs  on  the  reservation  and  ser- 
cral  streams  from  which  water  can  be  ob- 
tained for  stock  and  irrifration  purposes, 
and  particularly  these:  People  creek,  flow- 
ing about  1,000  inches  of  water;  Dig  Horn 
creek,    flowing    about    1,000    inches;    ix>dge 
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Pole  creek,  flowing  about  000  inches  of  wa- 
ler;  dear  creek  flowing  about  300  inches. 
That  all  of  the  waters  of  these  streams  can 
1)e  made  available  for  use  upon  the  reser- 
nation,  and  that  it  was  not  the  intention 
of  the  government  to  reserve  any  of  the  wa- 
ters of  Milk  river  or  its  tributaries.    That 
the  respective  claims  of  the  defendants  to 
tlip  waters  of  the  river  and  its  tributaries 
are  prior  and  paramount  to  the  claims  of 
ihc  United  States  and  the  Indians,  except 
as  to  250  inches  used  in   and  around  the 
Sidney  buildings,  and  at  all  times  there  has 
been  sufficient  water  flowing  down  the  river 
to  more  than  supply  these  250  inches. 

And  it  is  again  alleged  that  the  waters 

of  the  river  are  indispensable  to  defendants, 

are  of  the  value  of  more  than  $100,000  to 

them,  and  that  if  they  are  deprived  of  the 

"aters  **their  lands  will  be  ruined,  it  will 

l>e   necessary  to  abandon  their  homes,  and 

fhey  will  be  greatly  and  irreparably  dam- 

apred,  the  extent  and  amount  of  which  dam- 

«*re  cannot  n^w  W  estimated,  but  will  great- 

r^TlJljr  exceed  $100,000,"  and  that  they  will  "be 

wliolly  without  remedy  if  the  claim  of  the 

L* Tilted  States  and  the  Indians  be  sustained. 

Messrs.  Edward  C.  Bay  and  James  A. 
AX'alsh  argued  the  cause  and  filed  a  brief 
for  appellants: 

There  is  nothing  before  the  court  for 
oonRtruction  or  interpretation,  but  the  plain, 
^inamhiguous  language  of  the  agreement, 
^  »i«l  that  is  so  clear  that  it  does  not  require 
^riv  cnnfttrnction  or  interpret^^tion. 

I'nited  States  v.  Choctaw  Nation.  179  U. 
^-  494,  45  L.  ed.  291,  21  Sup.  Ct.  Rep.  149; 
^he  Amiable  Isabella,  6  Wheat.  1,  6  L.  ed. 

.     T^lic  rule  that  a  grant  must  be  construed 
''^    favor  of  the  grantor  is  subject  to  excep- 

C*]iarles  River  Bridge  v.  Warren   Bridge. 
^  ^    Vet.  420.  9  L.  ed.  773. 

^Yhere  there  is  no  ambiguity  on  the  face 

^T    ^  grant,  there  is  no  rule  of  law  to  au- 

■•*^rize  the  court  to  depart  from  the  giant 

y?     obtain  evidence  to  vary,  contradict,  or 

**»Mit  it. 

.^    Vnited  States  v.  Fossat,  20  How.  413,  15 
^*    ed.  944. 

In     controversies     relating    to     property 
^•;:»hts  the  government  has  the  same  stand- 
^^»;;:  before  the  court,  no  greater  and  no  less, 
^^inn  a  private  individual  or  corporation. 

People  V.  Brandreth.  36  X.  Y.  197;  United 

^tate«i   V.  Arredondo,   6   Pet.   711,   8   L.   ed. 

•^54:   United  States  v.  Bank  of  the  Metrop 

olis.   15   Pet.  371,   10  L.  ed.   774;    Kean   v. 

raluniet    Canal   &    Improv.    Co.    190   U.    S. 

452.  47  L.  ed.  1134.  23  Sup.  Ct.  Rep.  651: 

Stale  ex  rcl.  Lewis  v.  Dennis,  39  Kan.  510. 

18  Pac.  723;  Metzel  v.  SUte,  16  Wis.  348; 

52  L.  cd. 


Sholes  V.  State,  2  Chand.  (Wis.)  182;  3  Alex- 
ander Hamilton's  Works,  p.  518;  Deming  v. 
United  States,  1  Ct.  CI.  IDO;  Carr  v.  United 
States,  22  Ct.  CI.  158;  Cape  Ann  Granite 
Co.  V.  United  State«k.  20  Ct.  CI.  11 ;  Southern 
P.  R.  Co.  V.  United  States.  28  Ct.  CI.  105; 
Choctaw  Nation  v.  United  States,  21  Ct.  CI. 
104. 

Any  reser\'ation  in  the  agreement  with 
the  Indians,  expressed  or  implied,  whereby 
the  waters  of  Milk  river  were  not  to  be  tint 
subject  of  appropriation  by  the  citizens  and 
inhabitants  of  the  said  state,  was  repealed 
by  the  act  of  admission. 

Ward  V.  Race  Horse,  163  U.  S.  504,  515, 
41  L.  ed.  244,  248,  16  Sup.  Ct.  Rep.  1076; 
Thomas  v.  Gay,  169  U.  S.  264,  270,  42  L. 
ed.  740,  743,  18  Sup.  Ct.  Rep.  340;  United 
States  V.  McBratney,  104  U.  S.  621,  26 
L.  ed.  869. 

If  there  were  any  conflict  between  the 
agreement  as  signed  by  the  Indians  and  the 
act  of  Congress  ratifying  the  treaty,  the  act 
of  Congress  would  prevail. 

Lone  Wolf  v.  Hitchcock,  187  U.  S.  553, 
47  L.  ed.  299,  23  Sup.  Ct.  Rep.  210. 

When  the  agreement  was  made  with  the 
Indians,  and  that  agreement  was  ratified  by 
Congress,  the  lands  on  the  north  side  of 
Milk  river,  which  are  the  lands  occupied 
by  appellants,  were  declared  to  be  a  part 
of  the  public  domain,  as  were  a  part  of 
the  lands  on  the  south  side.  The  lands  de- 
scribed as  constituting  the  Fort  Belknap, 
iort  Peck,  and  Blackfeet  reservations  were 
reserved  for  the  use  of  the  Indians.  The 
government  was  the  owner  of  all  of  th.* 
lands,  those  declared  to  be  a  part  of  the 
public  domain,  as  well  as  those  reserved  for 
the  u^e  of  the  Indians.  The  government  was 
in  the  attitude  of  a  private  owner  of  thes^i 
lands.  They  wore  all  subject  to  the  laws  of 
the  territory  of  Montnna,  and  after  the  state 
of  ^lontana  was  admitted  into  the  Union 
upon  an  equal  footing  with  the  rc^t  of  the 
states,  they  all  became  subject  to  the  laws 
of  the  state  of  Montana,  in  so  far  as  those 
laws  were  applicable  to  the  conditions  there 
existing. 

Kansas  v.  Colorado.  200  U.  S.  46,  51  L. 
ed.  956,  27  Sup.  Ct.  Rep.  doo;  Kean  v.  Cal- 
umet Canal  &  Improv.  Co.  supra;  Hardin 
V.  Shedd,  100  U.  S.  508,  47  L.  ed.  1156,  23 
.^up.  Ct.  Rep.  085:  Martin  v.  Waddell,  16 
Pet.  3G7.  10  L.  cd.  097;  Pollard  v.  Hagan, 
3  How.  212,  11  L.  ed.  565;  Goodtitle  ex  dem. 
Pollard  v.  Kibbe.  9  How.  471,  13  L.  ed. 
•220;  Barney  v.  Keokuk,  94  U.  S.  324,  24 
L.  ed.  224:  St.  Louis  v.  Myers,  113  U.  S. 
.500.  28  L.  ed.  1131.  5  Sup.  Ct.  Rep.  640; 
Packer  v.  Bird,  137  U.  S.  001,  34  L.  ed.  810, 
11  Sup.  Ct.  Rep.  210;  Hardin  v.  Jord:in.  140 
U.  S.  371.  35  L.  ed.  428.  11  Sup.  Ct.  Rep. 
808,  838;    Kaukauna   Water   Power   Co.   v. 
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Green  Bay  A  M.  Canal  Co.  142  U.  8.  264. 
Z5  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173;  Shive 
ly  V.  Bowlby,  162  U.  8.  1,  38  L.  ed.  331,  14 
8up.  Ct.  Rep.  648;  8t.  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comrs.  168 
U.  8.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Rep. 
167;  WhiUker  v.  McBride,  197  U.  8.  610, 
49  L.  ed.  867,  26  Sup.  Ct.  Rep.  630; 
Lowndes  ▼.  Huntington,  163  U.  8.  1,  38  L. 
ed.  616,  14  Sup.  Ct.  Rep.  758;  Farnhani, 
Waters,  f  60;  Grand  Rapids  &  I.  R.  Co. 
T.  Butler,  169  U.  8.  87,  40  L.  ed.  86,  16 
Sup.  Ct.  Rep.  991. 

The  judgment  below  must  be  construed 
as  a  separate  and  several  judgment. 

Hanrick  v.  Patrick,  119  U.  S.  156,  30  L. 
ed.  396,  7  Sup.  Ct.  Rep.  147;  Forgay  v. 
Conrad,  6  How.  201,  12  L.  ed.  404;  Gil 
flUan  V.  McKee,  169  U.  8.  803,  40  L.  ed. 
161,  16  Sup.  Ct.  Rep.  6;  City  Nat.  Bank  v. 
Hunter,  129  U.  8.  678,  32  L.  ed.  769,  9 
Sup.  Ct.  Rep.  346;  Milner  v.  Meek,  96  U. 
8.  252,  24  L.  ed.  444;  Todd  v.  Daniel,  16 
Pet.  621,  10  L.  ed.  1064;  Norwich  &  W.  R, 
Co.  V.  Johnson,  15  Wall.  8,  21  L.  ed.  118; 
Germain  v.  Mason,  12  Wall.  261,  20  L.  ed. 
392;  Hill  v.  Chicago  &  E.  R.  Co.  140  U.  8. 
62,  36  L.  ed.  331,  11  Sup.  Ct.  Rep.  690; 
Basket  v.  Hassell,  107  U.  S  602,  27  L.  ed. 
600,  2  Sup.  Ct.  Rep.  415;  Louisville,  N.  A. 
A  C.  R.  Co.  V.  Pope,  20  C.  C.  A.  253,  46  U. 
8.  App.  26,  74  Fed.  6;  Farmers'  Loan  A  T. 
Co.  V.  McClure,  24  C.  C.  A.  66,  49  U.  S. 
App.  46,  78  Fed.  211;  Mercantile  Trust  Co. 
V.  Kanawha  &  O.  R.  Co.  7  C.  C.  A.  3,  16  U. 
8.  App.  37,  68  Fed.  6. 

Assistant  Attorney  General  Sanford  and 
Assistant  Attorney  General  Van  Orsdcl 
argued  the  cause  and  filed  a  brief  for  ap- 
pellee: 

All  parties  against  whom  a  joint  judg- 
ment or  decree  is  rendered  must  join  in 
prosecuting  a  writ  of  error  or  appeal;  and, 
if  prosecuted  by  less  than  the  whole  number 
of  such  parties,  without  a  summons  and 
severance  or  other  equivalent  proceeding, 
the  appellate  court  acquires  no  jurisdiction 
of  the  case,  and  the  writ  of  error  or  appeal 
will  be  dismissed. 

Williams  v.  Bank  of  United  States,  11 
Wheat.  414,  6  L.  ed.  608;  Owings  v.  Kin- 
cannon,  7  Pet.  399,  8  L.  ed.  727 ;  Wilson  v. 
Life  A  F.  Ins.  Co.  12  Pet.  140,  9  L.  ed.  1032; 
Mussina  v.  Cavazos,  6  Wall.  355,  18  L.  ed. 
810;  Masterson  v.  Herndon  (Masterson  v. 
Howard)  10  Wall.  416,  19  L.  ed.  963;  Hamp 
ton  V.  Rouse,  13  Wall.  187,  20  L.  ed.  593; 
Simpson  v.  Greeley,  20  Wall.  162.  22  L.  ed. 
338;  Feibelman  v.  Packard,  108  U.  S.  14,  27 
L.  ^.  634,  1  Sup.  Ct.  Rep.  138;  Estis  v. 
Trabue,  128  U.  8.  225,  230,  32  L.  ed.  437, 
438.  9  Sup.  Ct.  Rep.  58;  Mason  v.  United 
States,  136  U.  S.  581,  34  L.  ed.  545,  10 
Sup.  Ct.  Rep.  1062;  Dolan  v.  Jennings,  139 


U.  8.  386,  36  L.  ed.  217,  11  Sup.  Ct.  Rep. 
584;  Hardee  v.  Wilson,  146  U.  8.  179,  36 
L.  ed.  933,  13  Sup.  Ct.  Rep.  3.^;  Tnglehart 
V.  Stansbury,  161  U.  8.  68,  38  L.  ed.  76, 
14  Sup.  Ct.  Rep.  237;  Davis  v.  Mercantile 
Trust  Co.  162  U.  8.  590,  38  L.  ed.  663, 
14  Sup.  Ct.  Rep.  693;  Beardsley  v.  Arkansas 
ft  L.  R.  Co.  168  U.  8.  123,  127,  39  L.  ed. 
919,  921,  16  Sup.  Ct.  Rep.  786;  Wilson  ▼. 
Kiesel,  164  U.  8.  248,  41  L.  ed.  422,  17 
Sup.  Ct.  Rep.  124. 

When  all  the  necessary  parties  are  not 
joined  in  an  appeal  or  writ  of  error  or  pro- 
ceedings had  in  the  nature  of  a  severance, 
the  case  is  not  legally  before  the  appellate 
court,  and  it  has  no  jurisdiction  to  try  it. 

Wilson  V.  Life  &  F.  Ins.  Co.  and  Dolan  t. 
Jennings,  supra. 

Although  the  interest  of  several  defend- 
ants below  might  have  been  severable  in  the 
sense  that  each  had  a  separate  claim  aa  to 
his  own  interest,  yet,  where  the  caae  was 
heard  below  as  one  case,  and  a  judgment 
or  decree  rendered  below  in  eomplainanta^ 
favor  against  all  the  defendants,  based  upon 
a  common  ground  which  affects  the  separate 
interest  of  all  the  defendants  alike,  and  gives 
them  a  common  interest  in  the  disposition 
of  the  questions  involved  in  the  afBrmaaoe 
or  rever.<*al  of  the  decree  below,  a  separate 
writ  of  error  or  appeal  is  not  permitted, 
as  the  appellate  court  will  not  dispose  of 
such  questions  by  instalments,  at  the  in- 
stance of  a  part  only  of  the  parties  adverse- 
ly affected  by  the  common  decree  below. 

Simpson  v.  Greeley,  20  Wall.  162,  168,  22 
L.  ed.  338,  339 ;  Owings  v.  Kincannon ;  Mas- 
terson V.  Herndon;  Hampton  v.  Rouse;  and 
Wilson  V.  Life  &  F.  Ins.  Co. — supra;  Ameri- 
can Loan  ft  T.  Co.  v.  Hark,  27  C.  C.  A. 
522,  49  U.  8.  App.  671,  83  Fed.  230. 

Solicitor  General  Hoyt  and  Mr.  A.  GL 
Campbell  also  filed  a  brief  for  appellee: 

The  appeal  should  be  dismissed  for  the 
reason  that^  of  the  nineteen  defendants  who 
were  served  with  notice  of  the  suit,  and 
against  whom  the  decree  complained  of  was 
entered,  only  fourteen  appealed  to  the  cir- 
cuit court  of  appeals  and  from  that  court 
here,  and  there  was  no  summons  and  sever- 
ance in  either  instance. 

Masterson  v.  Herndon  (Masterson  t. 
Howard)  10  Wall.  416,  418,  19  L.  ed.  953, 
954;  American  Loan  ft  T.  Co.  v.  Clark,  27 
C.  C.  A.  522,  49  U.  S.  App.  571,  83  Fed. 
230. 

By  the  ratifying  act  the  agreement  be- 
came, in  effect,  a  law  of  Congress;  hence, 
it  should  be  interpreted  to  carry  into  effect 
the  object  and  purpose  of  that  body,  as  ex- 
pressed in  the  language  used. 

White  V.  United  SUtes,  191  U.  S.  645, 
552,  48  L.  ed.  296,  298,  24  Sup.  Ct.  Rep. 
17L 
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Dndar  tiw  Mt  «f  April  IS,  1S74,  the  In-  uid   levflrkl   lainr.     On  tlilt  ftBflwar  Uld 

dUns  lutd  the  ri^t  to  the  uw  of  the  v«ten  the  bill  the  cue  we«  heard  end  a  deeraa 

ia  the  laid  river  and  its  tribntarie*  for  any  ent«T«d  against  all  of  the  defendants.  From 

parpoae.      Their    failnre    to    cxerciae    wid  that  decree  the  appellants  here  appealed  to 

right  for  Irrigation  pnrpoeea  cannot  be  held  the  dreuit  court  of  appeals  wHhout  joining 

to  be  an  abandonment  of  such  right  during  therein  the  other  live  defendants.    The  eon- 

tite  time  Intervening  between  April  IS,  1874,  tentlon  i*  that  the  etrcuit  court  of  appeal* 

ud  the  dale  of  the  agreement  in  questicm,  had  no  Jurisdiction  and  that  this  eourt  haa 

lor  the  reason  that,  so  long  ••  they  maintain  none,  beeanse  the  Ave  defaulting  defendants 

their  tribal  relations,  they  are  incapable  of  had   eneh   interest    in   the   ease  and   decree 

being  affaet«d   with  laohea    (Felix   v.    Pat-  that  they  should  have  joined  In  the  appeal, 

rid,  14S  U.  6.  817,  338,  833,  86  L.  ed.  71B,  or    proceedings    should    have    been     taken 

720,  727,  le  Sup.  Ct.  Rep.  882).     Nor  can  against  them  in  the  nature  of  summons  and 

ft  be  presumed,  in  the  absence  of  clear  and  severance  or  Urn  equivalent, 

explicit  language    to   that    effect,   that   the  The  rule  which  requires  tbe  parties  to  a 

Indians  would  sorrender  the  greater  part  of  judgment  or  decree  to  join  In  an  appeal  or 

the  lands  they  had  occupied  from  April  IB,  writ  of  error,  or  be  detached  from  tbe  rig*t 

1874,  to  the  date  of  the  agreement,  and  at  by  some  proper  proceeding,  or  by  their  re- 

fche  same  tine  surrender  or  agree  to  aban-  nuneiation,  is  llrmly  esUblished.t     But  the 

don  the  only  means  they  had  to  raise  <n«ps  j^e  rule  only  applies  to  joint  judgmenU  or 

?*  "'  1'.?-  ^  ""^  retained   and  tbu,  ^^^^    j^  ^^^^^  ^          ^^^_^  ^^^  ^^^^ 

to,  defeat    heir  desire  and  purp<«e  ^  «qu.re  ^^^  ^,      defendant  'U  separate  from  that  of[»7»; 

Vermanent  homee  and  gain  a  livelihood  hy  ,v       j  »     j     .     i.                           .        lu     i 

S.  cultivation  of  the  soil  (Hatehv.Dwight,  ^t"*'"    ^!jf'"''f    ^'   "*?    »PP«1    "'tho»t 

17  Uaaa.  267,  0  Am.  Dec.  U5).     So  to  pre-  "<""■     ^*°"  **>«  ■=»«>  •»■  >>«r  wwe  ^'tbin 

mnne  and  thus  to  construe  the  agreement  as  *•»«  "■«'     The  bill  does  not  distinguish  tbl 

not  reserving  sufficient  water  to  meet   the  *=*•  of  the  defendants,  but  it  does  not  nee- 

Tcaaonable  needs  of  the  Indians  for  all  pur-  easarily  imply  that  there  was  between  thera, 

-poses,  including  the  cultivation  of  the  soil  in  tbe  diversion  of  the  waters  of  Milk  river, 

liy   irrigation,   would    not  only    defeat    this    

-main  object,  but  would  work  a  wrong  and  be  tWilliams  v.  Bank  of  United  States,  II 

■prejudicial  to  them.  Wheat  414.  «  L    ed    608;   Owings  v.  Kin- 

^i.^rTJ:r,  ^b-^rr*^' "  "r.Vi^'cri/p^t.i;io^^i.^'.'Toy; 

possible,  to  effect  their  object  and  to  carry  Mussina  v.  Cavaioa,  6  Wall.  3B6,  18  L.  ed. 

■out  the  intentions  of  the  parties.  610;    Masterson  v.  Herndon    (MaBtciwn  v. 

Rood  V.  Johnson,  26  Vt.  64.  Howard)  10  Wall.  416,  ]B  L.  ed.  953;  Hamp- 

An  agreement  tietwaen  the  government  and  ton  v.  Rouse,  13  Wall.   1B7,  20  L.  ed.  691 1 

the  Indians,  however,  is  to  be  construed  in  Simpson  v.  Greeley,  20  Wall.  1S2,  22  L.  ed. 

fivor  of  the  latter,  and  never  to  their  proju-  338.   Feibelman   v.   Packard,    108   U.   S.    14, 

jij_  27  L.  «d.  034,  1  Sup.  Ct.  Rep.  138;  Estis  ▼. 

ti^.»,^..  _    n 1.    R  p-*    KiK    sao    a  Trabue,  128  U.  S.  22B,  230,  32  L.  ed.  4S7, 

Wor-^v    Georgia,  6  Pet    616,  582^  ^-           ^,^              ^       jj^^^  ^    ^j^,^^. 

t  "^^  *f?;  ^l  ^^?  ,«  ?    !^    ,n-    iVr  euUs,  136  U.  8.  681,  34  L.  ed.  64S.  10  Sup. 

States.  IIB  O.  8.  1,  28,  30  L.  ed.  306.  316,  (jt.  Rep.  1062;  Dolan  v.  Jennings,  139  U.  £ 

'  Sup.  Ct.  Eep.  76;  MinneaoU  v.  Hitahcock,  38B,  38  L.  ed.  217,   11    Sup.   Ct.  Rep.  SS4] 

)8a  U.  S.  373,  306.  46  L.  ed.  064,  900.  22  Hardee  v.  Wilson,  146  U.  S.  179,  36  L.  ed. 

Sup.  Ct.  Rep.  060;  United  States  v.  Rickert,  933,  13  Sup.  Ct.  Rep.  39;  Inglehart  r.  SUns- 

l88  U.  8,  432,  443,  47  L.  ed.  532,  638,  23  bury,  161  U.  S.  08,  38  L.  ed.  76,  14  Sup,  Ct 

Sup.  CL  Rep.  478;  Re  Heff,  197  V.  S.  488,  Rep-  ^^^i  Da'"  ".  Mercantile  Trust  Co.  162 

■too,    40   U  ed.  848,  863,   26   Sup.   Ct  Rep.  ^^S-  »«>■  38  ^  «d.  663,  H  Sup    «.  R,p 

«06      Unit«l   Stat*;  V.    Winans,^98   U.   S.  '^h^^i^^^ '^.^tZ'^lt^.l  fsSu'! 

a,i.  380,  381,  49  L.  ed.  1080,  1002,  1003   25  ^,  Vp'^SO^  w!l^n  t'  KlLr'lM'u'l 

S«p.  Ct.  Rep.  662;   Francis  v.  Francis,   130  ^48,  41  L  ed.  422,  17  Sup.  Ct.  Rep   124. 
^tcb.  288,  09  N.  W.  14;  Jones  v.  Meehan, 

>7S  U.  S.  1,  11,  44  L.  ed.  49,  64,  20  Sup.  (Todd  r.  Daniel,  16  Pet  621,  623,  10  L. 
CH.  Bcp.  1.  nl.  1054,  1055;  Geraiain  v.  Mason,    12  Wall. 
2S0,  20    L.   ed.   392;    Forgay   v.    Conrad,  « 
Mr.  Justice  MoKenna  delivered  the  opin-  How.  201,  12  L.  ed,  404;  Brewster  v.  Wake- 
ion  of  the  court:  "eld,  22  How.  118,  129,  IB  L.  ed.  301,  304; 
A  question  of  jurisdiction  is  presorted  by  "'■n^''  "■  "«>«,  05  U.  S.  252,  24  L.  ed.  444; 
the  United  StaUs.     Five  of  thl  defendants  Bf^rt  v   Hassell,  107  U.S.  60B    008    27_L. 


(  by  the  circuit  court  of  appeaU    r,;  348;  oiiflthin  v.  McKee,  199  U.  8.  WW, 
of  the  intsvlocutary  Injunction,  filed  a  joint    40  L.  ed.  101,  10  Sup.  Ct  Rflg.  fl. 
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cert  of  action  or  union  of  interest.    The 
iwer  to  the  bill  is  joint  and  several,  and 
effect    avera    separate    rights,    intorost.'^. 
d  action  on  the  part  of  the  def4>n«lHnts. 
.  other  words,  whatever  ri;:hts  wore  assert - 
1  or  admission  of  acts  done  by  any  one 
efendant  had  no  dependence  upon  or  rela- 
ion  to  the  acts  of  any  other  defendant  in 
,he  appropriation  or  diversion  of  the  water. 
£f   trespassers   at   alt,   they   were   separate 
trespassers.     Joinder   in   one   suit   did   not 
necessarily  identify  them.    Besides,  the  de- 
fendants  other   than   appellants   defaulted. 
A  decree  pro  confcaso  was  entered  against 
them   and   thereafter,   according   to  equity 
rule  10,  the  cause  was  required  to  proceed 
ex  parte  and  the  matter  of  the  bill  decree<i 
by  the  court.    Thomson  v.  Wooster,  114  V 
S.  104.  29  L.  ed.  105,  5  Siip.  Ct.  liep.  7S8. 
The  decree  was  in  due  course  made  absolute, 
and  granting  that  it  might   have  boon  ap- 
pealed from  by  the  defaulting  defondantb, '^ 
they  would  have  been,  as  said  in  Tlionison  v. 
Wooster,   absolutely   barred    and    precluded 
from  questioning  its  correctness,  unless,  on 
the  face  of  the  bill,  it   appcarcil   manifest 
that     it     was     erroneous     and     improperly 
granted.     Their  rights,  therefore,  were  en- 
tirely  different    from    those   of   the    appel- 
lants; they  were  naked  trespassers,  and  eon- 
ceded   by   their   default    the   rights   of   the 
United  States  and  the  Indians,  ami  were  in 
no  position  to  resist  the  prayer  of  the  bill. 
But    the    appellants    justified    by    counter 
rights  and  submitted  those  ri^rhts  for  judg- 
ment.   There  is  nothing,  therefore,  in  com- 
mon between  appellants  and  the  other  de- 
fendants.    The  motion  to  dismiss  is  denied 
and  we  proceed  to  the  merits. 

The  case,  as  we  view  it,  turns  on  the 
agreement  of  May.  1SS8,  resulting  in  the 
creation  of  Fort  Belknap  Reservation.  In 
the  construction  of  this  agreement  there 
'6]are  certain  elements  to  'bo  enn^i,lered  that 
are  prominent  and  siirnineant.  Tlie  reser- 
vation was  a  part  of  a  very  much  lar;:er 
tract  which  the  Indians  had  the  right  to 
occupy  and  use,  and  which  was  adequate 
for  the  habits  and  wants  of  a  nomadic  and 
uncivilized  people.  It  was  the  policy  of  the 
government,  it  was  the  desire  of  the  In- 
dians, to  chanrre  those  habits  and  to  become 
a  pastoral  and  civilized  people.  If  they 
should  become  sueh,  the  ori;rinal  tract  was 
too  extensive;  but  a  smaller  tract  would  be 
inadequate  without  a  chancre  of  conditions. 
The  lands  were  arid.  and.  without  irriga- 
tion, were  practically  valueh>s.  And  yet, 
it  is  contended,  the  means  of  irrigation  were 
deliberately  piven  up  by  the  Indians  and  de- 
liberately accepted  by  the  ;:overnment.  The 
lands  ceded  were,  it  is  true,  also  arid;  and 
some  argument  may  be  urged,  and  is  ur^-ed. 
-  — '^A  their  ceMJoA  there  ivas  the  ce&tion 


of  the  waters,  without  which  they  would  be 
valueless,  and  ''civilized  communities  could 
not  Ije  established  thereon.*'  And  this,  it 
is  further  contended,  the  Indians  knew,  and 
yet  made  no  reservation  of  the  waters.  We 
realize  that  there  is  a  conflict  of  implica- 
tions, but  that  which  makes  for  the  reten- 
tion of  the  waters  is  of  greater  force  than 
that  which  makes  for  their  cession.  The 
Indians  had  command  of  the  lands  and  the 
waters, — command  of  all  their  beneflcial 
use.  whether  kept  for  hunting,  "and  graz- 
ing roving  herds  of  >tock,"  or  turned  to 
a^i'icultnrc  and  the  arts  of  civilization.  Did 
they  give  up  all  this?  Did  they  reduce  the 
area  of  their  occupation  and  give  up  the 
waters  which  made  it  valuable  or  adequate? 
And,  even  regarding  the  allegation  of  the 
answer  as  true,  that  there  are  springs  and 
streams  on  the  reservation  flowing  about 
2.000  inches  of  water,  the  inquiries  are  perti- 
nent. If  it  were  possible  to  believe  aflTirma- 
tive  answers,  we  might  also  believe  that  the 
Indians  were  awed  by  the  p(»wer  of  the  gov- 
ernment or  deceived  by  its  negotiators. 
Neither  view  is  po««ible.  The  government 
is  asserting  the  rights  of  the  Indians.  But 
extremes  need  not  l»e  taken  into  account. 
By  a  rule  of  interpretation  of  agreements 
and  treaties  with  the  Indians,  ambiguities 
oceurrinsr  will  be  resolved  from  the  stand- 
point of  the  Indians.  And  the  rule  *!rhonlil[57il 
certainly  l>e  applied  to  determine  between 
two  intcnMKos.  one  of  which  would  sup- 
port the  purpose  of  the  agreement  and  the 
other  impair  or  defeat  it.  On  account  of 
their  relations  to  the  government,  it  cannot 
he  supposed  that  the  Indians  were  alert  to 
exclude  bv  formal  words  everv  inference 
which  might  militate  a;:ainst  or  defeat  the 
declared  purpose  of  themselves  and  the  gov- 
ernment, even  of  it  could  he  supi>osed  that 
they  had  the  intelligence  to  foresee  the 
"double  «5fn'»e"  which  might  some  time  be 
urged  against  them. 

Another  contention  of  appellants  is  that 
if  it  be  conceded  that  there  was  a  reserva- 
tion of  the  waters  of  Milk  river  by  the 
agreement  of  1S88,  yet  the  reservation  was 
p'pcalcvl  by  the  admi^^inn  of  Montana  into 
the  Uni..n.*  February  22,  I88J»  [23  Stat,  at 
L.  070.  chap.  180],  "upon  an  equal  footing 
with  the  original  states."  The  language 
of  counsel  is  that  "any  reservation  in 
the  agreement  with  the  Indians,  expre*-ied 
or  implied,  whereby  the  waters  of  Milk 
river  were  not  to  be  subject  to  appro- 
priation by  the  citizens  and  inhabitants 
of  said  state,  was  repealed  by  the  act  of 
admission."  But  to  e^tabli*h  the  repeal 
counsel  rely  substantially  upon  the  same 
argument  that  they  advance  against  the  in- 
tent iim  of  the  agreement  to  resen-e  the  wa- 
ters.    The  power  of  the  government  to  re- 
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serre  the  waters  and  exempt  tiiem  from  ap- 
pmpriation  under  the  state  laws  is  not  de- 
nied, and  could  not  he.  United  States  t. 
Rio  Grande  Dam  A  Irrig.  Co.  174  U.  S.  702, 
43  L.  ed.  1141,  19  Sup.  Ct.  Rep.  770;  United 
States  T.  Winans,  198  U.  S.  371,  49  L.  ed. 
1089,  25  Sup.  Ct.  Rep.  6G2.  That  the  gov- 
ernment did  reserve  them  we  have  decided, 
and  for  a  use  which  would  be  necessarily 
continued  through  years.  This  was  done 
May  1,  1888,  and  it  would  be  extreme  to 
believe  that  within  a  year  Congress  de- 
stroyed the  reservation  and  took  from  the 
Indians  the  consideration  of  their  grant, 
leaving  them  a  barren  waste, — ^took  from 
them  the  means  of  continuing  their  old 
&ai  L.  ed. 


habits,  yet  did  not  leave  them  the  power 
to  change  to  new  ones. 

Appellants'  argument  upon  the  incidental 
repeal  of  the  agreement  by  the  admission 
of  Montana  into  the  Union,  and  the  power 
over  the  waters  of  Milk  river  which  the 
state  thereby  acquired  *to  dispose  of  them[678] 
under  its  laws,  is  elaborate  and  able,  but 
our  oonstruetion  of  the  agreement  and  its 
effect  make  it  unnecessary  to  answer  the 
argument  in  detail.  For  the  same  reason 
we  have  not  discussed  the  doctrine  of  ripa- 
rian rights  urged  by  the  government. 

Decree  affirmed. 


Mr.  Justice  Brewer  dissents. 
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Cases  Disposed  or  Without  Opinions. 


[*7^5  •Galban  &  Company,  Appellant,  v.  Unitei> 
States.     [No.  14.] 
Appeal  from  the  Court  of  Claims. 
See  same  case  below,  40  Ct.  CI.  495. 
Messrs.  W.  W.  Dudley,  L.  T.  Michener, 
d  Barry  Mohun  for  appellant. 
The  Attorney  General  and  Assistant  At- 
mey  General  Van  Orsdel  for  appellee. 
October  21,   1907.     Per  Curiam:     Judg- 
ent  aflirmed.     Neely  v.  Henkel,  180  U.  S. 

09,  45  L.  ed.  448,  21   Sup.  Ct.  Hep.  302; 

'earcy  v.  Stranahan,  205  U.  S.  257,  61  L. 
793,   27   Sup.   Ct.   Rep.   545,  and  cases 

ited. 


!:X  PARTE:      In  THE  MATTEB  OF  ThOHAS  B. 

Clement,  Petitioner.     [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  Writ 
4  ]ilandamus. 
Mr.  George  N.  Baxter  for  petitioner. 
The  Attorney  General  opposed. 
October  21,  1907.     Denied. 


lbk   Woodabd   Speaoue,   Sole  Surviving 

Executor,    etc.,    Plaintiff    in    Error,    v. 

Jacob  Betz  et  uz.  [No  200.] 

In  Error  to  the  Supreme  Court  of  the 
Estate  of  Washington. 

See  same  case  below,  44  Wash.  650,  87 
:?w.  916. 

Mr.  Chas.  S.  Fogg  for  plaintiff  in  error. 

Mr.  John  F.  Shafroth  for  defendants  in 
•error. 

October  28,  1907.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  New  Or- 
leans Waterworks  Co.  v.  Louisiana,  185  V. 
S.  336,  46  L.  ed.  936,  22  Sup.  Ct.  Rep.  691 ; 
Newbury  port  Water  Co.  ▼.  Newbury  port, 
193  U.  S.  661,  48  L.  ed.  795,  24  Sup.  Ct. 
Rep.  553;  and  tee  Thomas  ▼.  Provident  Life 
t  T.  Co.  70  C.  C.  A.  488,  138  Fed.  348,  200 
U.  S.  618,  60  U  ed.  622,  26  Sup.  Ct.  Rep. 
755. 
ftfl  I«. 


•W.  F.  Baibd,  Administrator,  etc.,  Plaintiff[580 

in  Error,  v.  J.  D.  T^Ionbor  et  al.     [No. 

306.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

See  same  case  below,  150  Cal.  560,  89 
Pac.  352. 

Mr.  Rufus  H.  Thayer  for  plaintiff  in  er- 
ror. 

Mr.  John  M.  York  for  defendants  in  er- 
ror. 

October  28,  1907.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  F.  G.  Ox- 
ley  Stave  Co.  v.  Butler  County,  166  U.  S. 
648,  41  L.  ed.  1149,  17  Sup.  Ct.  Rep.  709; 
Hulbert  v.  Chicago,  202  U.  S.  275,  50  L. 
ed.  1026,  26  Sup.  Ct.  Rep.  617;  Miller  v. 
Cornwall  R.  Co.  168  U.  S.  134,  42  L.  ed. 
409,  18  Sup.  Ct.  Rep.  34;  Mutual  L.  Ins. 
Co.  v.  McGrew,  188  U.  S.  291,  47  L.  ed. 
480,  63  L.R.A.  33,  23  Sup.  Ct.  Rep.  375; 
Howard  v.  Fleming,  191  U.  S.  126,  48  L. 
ed.  121,  24  Sup.  Ct.  Rep.  49;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  8. 
336,  46  L.  ed.  936,  22  Sup.  Ct.  Rep.  691. 


Bltthe   Coif  pant,    Plaintiff   in   Error,    r. 

Bankebs'   Investment   Company  et  aL 

[No.  358.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

See  same  case  below,  147  Cal.  82,  81  Pae. 
281. 

Mr.  George  W.  Towle  for  plaintiff  Id 
error. 

Messrs.  £.  S.  Heller,  Frederic  D.  McKen- 
ney,  and  Thomas  I.  Bergin  for  defendants 
in  error. 

October  28,  1907.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Blythe 
V.  Hinckley,  84  Fed.  228;  Blythe  Co.  ▼. 
Blythe,  172  U.  8.  644,  43  L.  ed.  1183,  19 
Sup.  Ct.  Rep.  873;  Blythe  Co.  v.  Hinckley, 
49  C.  C.  A.  647,  111  Fed.  827;  Blythe  Co.  v. 
Hinckley,  184  U.  S.  701,  46  L.  ed.  766,  28 
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Sup.  Ct.  Rep.  941 ;  Blytbe  ▼.  Hinckley,  180 
U.  S.  333,  45  L.  ed.  557,  21  Sup.  Ct.  Rep. 
390;  Dupasseur  v.  Rochereau,  21  Wall.  130, 
22  L.  ed.  688;  Metcalf  ▼.  VVatertown,  153 
U.  S.  671,  38  L.  ed.  861,  14  Sup.  Ct.  Rep. 
947;  Blythe  Co.  v.  Bankers'  Invest.  Co.  147 
Cal.  82,  81  Pac.  281;  Missouri  P.  R.  Co. 
▼.  Fitzgerald,  160  U.  S.  658,  682,  40  L.  ed. 
6.36,  643,  16  Sup.  Ct.  Rep.  380;  Semple  v. 
Hagar,  4  Wall.  432,  434,  18  L.  ed.  402,  403. 


Mrs.  W^illiam  F.  Habdin  et  al.,  PlaintifTs 
in  Error,  v.  Cottonwood  Lumbeb  Com- 
pany.    [No.  30.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

See  same  case  below,  78  Ark.  96,  92  S.  W. 
1118. 

Mr.  John  W.  Blackwood  for  plaintifTs  in 
error. 

Messrs.  John  B.  Jones  and  Wm.  L.  Terrv 
for  defendant  in  error. 
i681]  November  4,  1907.  Per  Curiam:  •Judg- 
ment affirmed  with  costs.  Soper  v.  Law- 
rence Bros.  Co.  201  U.  S.  359,  50  L.  cd. 
788,  26  Sup.  Ct.  Rep.  473;  Turner  v.  New 
York,  168  U.  S.  90,  42  L.  ed.  392,  18  Sup. 
Ct.  Rep.  38;  Towson  v.  Denson,  74  Ark.  302, 
86  S.  W.  661. 


William  Couture,  Jr.,  Plaintiff  in  Error, 

V.  United  States.     [No.  42.] 

In  Error  to  the  District  Court  of  the 
United  SUtes  for  the  Western  District  of 
Wisconsin. 

Mr.  W.  M.  Tomkins  for  plaintiff  in  error. 

The  Attorney  Gtmeral  and  the  Solicitor 
General  for  defendant  in  error. 

•November  11,  1907.    Per  Curiam:  Judg-[681' 
ment  affirmed.     United   States   v.   Rickcrt, 
188  U.  S.  432,  4"^  L.  ed.  532.  23  Sup.  Ct. 
Rep.  478 ;  ^IcKay  v.  Kalyton.  204  U.  S.  458, 
51  L.  ed.  506,  27  Sup.  Ct.  Rep.  340. 


Nathaiviel  C.  Foster,  Plaintiff  in  Error,  v. 

WiLLLAM    RowE,    Impleaded,    etc.      [No. 

451.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

See  same  case  below,  132  Wis.  268,  111 
N.  W.  688. 

Mr.  W.  M.  Tomkins  for  plaintiff  in  error. 

Mr.  James  Wickham  for  defendant  in 
error. 

November  4,  1907.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Fos- 
ter V.  Rowe,  128  Wis.  320,  107  N.  W.  635; 
Eustis  V.  Bolles,  150  U.  S.  301.  37  L.  ed. 
Ill,  14  Sup.  Ct.  Rep.  131;  Indiana  Mfg. 
Co.  V.  Kochne,  188  U.  S.  681,  47  L.  ed.  651, 
23  Sup.  Ct.  Rep.  452;  State  Railroad  Tax 
Cases,  92  U.  S.  575,  23  L.  ed.  663. 


C.  B.  Boyett  et  al.,  PUintiffs  in  Error,  v. 

United  States.     [No.  35.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

Mr.  J.  W.  Blackwood  for  plaintiffs  in 
error. 

The  Attorney  General  for  defendant  in 
error. 

November  11,  1907.  Per  Curiam:  Judg 
ment  reversed  and  cause  remanded  with  a 
direction  to  sustain  the  motion  in  arrest  of 
judgment,  on  the  authority  of  Hodges  v. 
United  SUtea,  203  U.  S.  1,  51  L.  ed.  65,  27 
Sup,  Ct  Jtep.  6L 
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New   York  Continental  Jewell  Filtra- 
tion   Company,    Plaintiff    in    Error,    v. 
Mary  E.  Wyncoop.     [No.  302.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  29  App.  D.  C.  694, 
11  L.R.A.(X.S.)   542. 
Mr.  Janie*  H.  Hnyden  for  plaintiff  in  error. 
Messrs.  Chas.  A.  Douglas  and  E.  B.  Sher- 
rill  for  defendant  in  error. 

November  18,  1907.  Per  Curiam:  Writ 
of  error  dismissed  for  the  want  of  juris- 
diction. D.  C.  Code,  §  233  [31  Stat,  at  L. 
1227.  chap.  854];  Walker  v.  United  States. 
4  Wall.  163,  18  L.  ed.  319;  Thompson  v. 
Butler,  95  U.  S.  094,  24  L.  ed.  540;  Dis- 
trict of  Columbia  v.  Gannon.  130  U.  S.  220, 
32  L.  ed.  923,  9  Sup.  Ct.  Rep.  508;  IViltl- 
more  &  P.  R.  Co.  ▼.  Hopkins,  130  U.  S. 
210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep.  503; 
United  States  v.  Lynch,  137  U.  S.  280,  :U 
L.  ed.  700,  11  Sup.  Ct.  Rep.  114;  Unittd 
States  ex  rel.  Taylor  v.  Taft,  203  U.  S.  4G1, 
51  L.  ed.  269,  27  Sup.  Ct.  Rep.  148. 


W.  J.  WariiER  et  al..  Plaintiffs  in  Error,  t. 

Wii.T.iAM    C.    Cotton    and    Waltee    B. 

Grant.  Executors.     [No.  47.] 

In  Error  to  the  Circuit  Court  of  tlie 
United  States  for  the  Western  District  of 
Texas. 

Mr.  A.  Seymour  Thurmond  for  plaintiffs 
in  error. 

^Ir.  Walter  B.  Grant  for  defendants  in 
error. 

November  18,  1907.  Per  Curiam:  Writ 
of  error  dismissed  for  the  want  of  jurist- 
diction.  Warder  v.  Loomis,  197  U.  S.  CI 9, 
45  L.  ed.  909,  25  Sup.  Ct.  Rep.  790;  Colvin 
V.  Jacksonville,  157  U.  S.  368,  39  L.  ed. 
786,  15  Sup.  Ct.  Rep.  034;  Chappoll  v. 
United  States,  160  U.  S.  499,  40  L.  ed.  510. 
10  Sup.  Ct.  Rep.  397;  Spencer  r.  Duphm 
Silk  Co.  191  U.  8.  526,  48  L.  ed.  287,  24  Sup. 
Ct.  Rep.  174;  Mu-te  v.  Arlington  Hotel  Co. 
108  U.  S.  430,  42  L.  ed.  531,  18  Sup.  Ct. 
Rep.  100;  Budxisz  ▼.  Illinois  Steel  Co.  170 
U.  S.  41,  42  L.  ed.  941.  18  Sup.  Ct.  Rep. 
503;  Jones  v.  United  States,  137  U.  S.  212, 
34  L.  ed.  696,  11  Sup.  Ct  Rep.  80. 


rtc.    [Xo.  48.] 

In  Error  to  the  St.  Louis  Court  of  Ap 
prals,  State  of  MUiiiuri. 

See  Mine  nse  below,  IIB  Mo.  App.  152. 
M  8.  W.  7-11. 

MpB!>r4.  Mnrtin  L.  Clardj  and  J.  D. 
Howe  for  plaintitT  in  error. 

Sleisru.  W.  C.  Marshall  and  Henry  \V. 
Bond  for  defendant  in  error. 

DeceiiiLer  2,  1807,  Per  Curiam:  Writ 
of  error  dismissed  for  the  nniit  of  jurisdic- 
tion. California  Powder  Works  v.  Davis. 
151  V.  S.  3S9,  38  L.  ed.  20«,  14  Sup.  Ct. 
Kep.  3.50;  Dower  v.  Richards,  151  U.  S. 
C53.  38  L.  rd.  305,  14  Sup.  Ct.  Rep.  452; 
Sayn-nrd  v.  Denny.  158  U.  S.  l.SO.  39  L.  ed. 
441,  )5  Sup.  Ct.  Rep.  T7Ti  Michigan  Sugar 
Co.  V.  ^lirhignn  (Micliipan  Siit"'"'  to-  '■ 
TOx).  185  U.  S.  112,  46  I.,  od.  820,  22  Sup. 
Ct.  Rep.  581;  Mutual  L.  Ins.  Co.  v.  Mc- 
Crew-.  188  V.  S.  2J11.  47  L.  ed.  4S0,  63  L. 
m.  A.  33,  23  Sup.  Ct.  Rep.  375. 

.Alarka  CouiiEBCiAL  COMPANT  et  ft].,  Plain' 
tilTa  in  Error,  v.  Georqe  H.  Melse  et  a1. 
[No.  55.) 

Ill  Error  to  the  Supreme  Court  of  the 
«:tnlr  of  Washington. 

See  fame  case  i>clow,  42  Wash.  858,  84 
^«c.   1127. 

Mr.  Wm.  H.  Gorham  for  plaintiffs  in  er- 

^lessra.  Convin  S.  Shank  and  John  C.  H|r;- 
■^i  n*  for  defendants  in  error. 

Dpcpmbcr  2,   1907.     Per  Cu r !a  i<i :     Judg- 
**^eilt  affirmed  ivith  costs.    Little  York  Gold- 
^Xn«liinp  4  Wnter  Co.  v.  Kcjcs,  00  U.   S. 
*-  ^9.  24  L.  ed.  030;  Chesapeake  4  O.  R.  Co. 
>=-,   Dixon,   170  U.  S.  134,  45  L.  cd.   121.  21 
^^up.   Ct.   Rep.   67;    Kaiisa*   City   Suburban 
^^cit  R.  Co.  V.  Uernian,  197  l".  S.  03,  47  L. 
^s-d.  70,  23  Sup.  Ct.  Rep.  24;  Alnl.ama  G.  S. 
"**.  Co.  V.  Thompnon.  200  V.  S.  200,  50  L.  ed. 
-«41,  26  Sup.  Ct-  Rep.  161 ;  Morris  r.  Gilmpr, 
:»-29  L".  S.  328.  32  L.  ed.  694,  9  Sup.  Ct.  Rep. 
^89 !  Offncr  v.  Chicapo  &  E.  R.  Co.  78  C.  C. 
-A.  350,  148  Fed.  201;  Knuth  t.  Butte  Elec- 
tric R.  Co.  148  Fed.  73. 


n.  S8a,  au 

Lewis  Stewabt,  Plaintiff  in  Error,  r.  Btatr 

OF  Louisiana.    [N'o,  74.] 

In  Error  to  the  Supreme  Court  of  tha 
Slate  of  Louisiana. 

See  same  case  below,  117  La.  476,  41  So. 


Mr.  Murphj  J.  Foster  for  plaintiff  in  er> 

Mr.  WalttT  Giiion  for  defendant  in  error. 

December  23,  1907.  Per  Curiam:  Writ 
of  Error  dismissed  for  the  nant  of  jurisdic- 
tion. Jncobi  V.  Alabama,  187  U,  .S.  133.  47 
L.  ed.  lOG,  23  Sup.  Ct.  Rep.  43;  Layton  v. 
Missouri,  1S7  U.  S.  350,  47  L.  ed.  214,  23 
Sup.  Ct.  Kep.  137 ;  Cliica):o,  I.  &  L.  R.  Co. 
V.  McGuire,  190  U.  S.  128,  49  L.  ed.  413, 
25  Sup.  Ct.  Rep.  200;  Cox  ».  Texas,  202  U. 
S.  446,  50  L.  ed.  1099,  26  Sup.  Ct.  Rep.  671; 
West  V.  Louisiana,  104  U.  S.  258,  48  L.  ed. 
06S,  24  Sup.  Ct.  Kep.  030;  Chapin  v.  Fye, 
179  U.  S.  127,  45  L.  ed.  IIQ,  21  Sup.  Ct. 
Rep.  71;  StaU  v.  Deffes,  44  La.  Ann.  691, 
and  cusei.  10  .So.  812;  State  v.  Hennessey, 
44  La.  Ann.  S03,  II  So.  39. 


Val  Marcin-Iak,  Plaintiff  in  Error,  v.  Stat* 

OF  Ml^^■F:.•'OTA.     [Xo.  83.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

See  same  case  below,  97  Minn.  355,  105 
S.  W.  9G5. 

Messrs.  Anson  B.  Jnckson  and  Ernest  S. 
Cary  for  plniniiff  in  error. 

Messrs.  Frank  Healy  and  A.  C.  Finncj 
for  defendnnt  in  error.' 

December  23,  1907.  Per  Ciip-foBi;  Judg- 
ment ainrnird  with  costs.  Kntal  v.  I..ouisl- 
nna,  ISfi  L\  S.  623,  35  L.  ed.  289,  II  Sup. 
Ct.  Rep  0:!(l;  Wilson  v.  North  Carolina.  189 
U.  S.  530,  42  L.  ed.  805,  18  Sup.  Ct.  Rep. 
435;  ITauiblin  v.  Western  Land  Cn.  147  U. 
S.  531,  37  L.  ed.  207,  13  Sup.  Ct.  Rep.  353. 


ZuSENE  F.  RoDiicso:*,  Appellant,  v.  A^^nREw  City  of  Omaha  et  al.,  Appdlanls,  v.  OuA- 

B.   Di:v*u..   Executor,  etc.,   et   al.      [N'o.  ha  W.mer  Comv-vm".     (No   8H.] 

72.]  A|>pea1   from  the  Vnlled  States  Circuit' 

Appeal  from  the  Court  of  Appeals  of  the  Court  of  Appeals  for  the  Eighth  Circuit. 


District  of  Columbia. 

See  same  ca.-e  below.  27  App.  D.  C.  535. 
*4]     Jte&«rs.  Charles  H.  Merillat  and  •Ma^.ur 
K.  Rji-hardMU  for  appllant. 

Slesars  Edward   H.   Thomas  and   Andrew 
B.  Duvall  for  appellees. 

December  10,  1007.    Decree  amrmed  witlj 

BS  L.  ed. 


12  L.R.A.(N.8.) 
736,  77  C.  C.  A.  267,  147  Fed.  I. 

jre.»*r'.  John  L.  Webster  and  Carl  0. 
Wriij'lit  for  appellanls. 

5Ie=srs.  Lueius  II,  Beers,  R.  S.  Hall,  and 
ll..v>nrd  .Mansfield  fur  appellee. 

])..(;,inUev  23,  1907.  Per  Cintoiii :  Appeal 
dismissed  for  want  of  jurisdiction.    Scliloa- 


i84-M7 


Supinci  Cknm  or  thb  Unrbd  Statw. 
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Mr  ▼.  Hemi^in,  198  U.  S.  178,  49  L.  ed. 
1000,  25  Sup.  Ct.  Etep.  654;  Wishkah  Boom 
Od.  t.  United  8Ut«,  202  U.  8.  613,  50  L. 
[5S5]ed.  1171,  26  Sup.  Ct.  Rep.  765;  *Galifoniia 
Consol.  Min.  Co.  ▼.  Manley,  203  U.  S.  579, 
61  L.  ed.  326,  27  Sup.  Ct.  Rep.  779.  Cer- 
tiorari denied.  Chicago  &  N.  W.  R.  Co.  ▼. 
Oebome,  146  U.  S.  354,  36  L.  ed.  1002,  15 
Sup.  Ct.  Rep.  281 ;  McLish  ▼.  Roff,  141  U. 
8.  661,  35  L.  ed.  893,  12  Sup.  Ct.  Rep.  118; 
Forsyth  v.  Hammond,  166  U.  8.  506,  41  L. 
ed.  1095,  17  Sup.  a.  Rep.  665. 


Paul   F.   Vooel,   Petitioner,   t.   William 

Worth  Burton.    [No.  310.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same'  case  below,  29  App.  D.  C  388. 

Messrs.  £.  T.  Fenwick  and  £.  M.  Kitehin 
for  petitioner. 

Mr.  Geo.  W.  Rea  for  respondent. 

October  21,  1907.     Denied. 


CiTT  or  Defiance,  Petitioner,  ▼.  William 
J.  McGonioale,  Receiver,  etc.  [No.  316.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  80  C.  C.  A.  425,  150 

Fed.  689. 
Messrs.   John    H.   Doyle  and   Henry   B. 

Harris  for  petitioner. 
Messrs.  Henry  Newbegin  and  Robert  New- 

b^n  for  respondent. 
October  21,  1907.    Denied. 


William  Gobdon  Cbawfobd,  Petitioner,  ▼. 

United  States.     [No.  323.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  A.  8.  Worthington  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  21,  1907.    Granted. 


[586]*FiDELiTT  k  Casualty  Company  of  Ne>v 

York,  Petitioner,  v.  Bank  or  Timmons- 

▼ILLB.    [No.  327.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  J.  P.  Kennedy  Bryan  for  petitioner. 

Messrs.  Henry  A.  M.  Smith  and  P.  A. 
Willcox  for  respondent. 

OeUbw  %l,  1907.    Denied. 


Edwasd  E.  Blodort,  Petftfoner,  t.  Fobt- 
LAND    Chemical    ft    Phosphate    Com- 
pany et  al.     [No.  328.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  82  C.  C.  A.'  77,  162 

Fed.  929. 
Mr.  G.  Philip  Wardner  for  petitioner. 
Messrs.    Horatio     Bisbee    and    Geo.     C 

Bedell   for  respondents. 
October  21,  1907.     Denied. 


Jebomb  p.   Pobteb   et  aL,  Petitioners,   t. 
ToNOFAH   North    Stab   Tunnel   ft   Dk- 

TELOPMENT  COMPANY.      [No.  329.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  76  C  C.  A.  657, 
146  Fed.  385. 

Messrs.  John  £.  Humphries  and  Frede- 
rick DeC.  Faust  for  petitioners. 

Messrs.  Joseph  C.  Campbell  and  Win. 
H.  Met  son  for  respondent. 

October  21,  1907.     Denied. 


Centbal  Hailboad  Company  of  New  Ji 

SET,  Owner,  etc..  Petitioner,  v.  Eliza  S. 

When  et  al.     [No.  330.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  83  C.  C.  A.  276,  154 
Fed.  182. 

Messrs  E.  Grenville  Benedict  and  R.  W. 
DeForest  for  petitioner. 

Messrs.  J.  Parker  Kirlin  and  Eliot  Tuck- 
erman  for  respondents. 

October  21,  1907.    Denied. 


*Fedebal     Contbacting   Company,   Peti-[587 

Uoner,  v.  Bowebs  Hydbauuc  Dbedoinq 

Company.     [No.  331.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  83  C.  C.  A.  52,  153 
Fed.  870. 

Messrs.  Rowland  B.  Mahany  and  Edward 
W.  Norris  for  petitioner. 

Mr.  Horace  L.  Cheyney  for  respondent. 

October  21,  1907.    Denied. 

M%1  V.  6. 
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R.    H.    WaranT,    Petitioner,    v.    Qosicah- 
Wbiort  Oompajvt  et  aL     [No.  333.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of   Appeals 

for  the  Fourth  Circuit. 

See  same  case  below,  81  C.  C.  A.  634,  162 

Fed.  408. 

Meiisrs.  L.  L.  Lewis  and  S.  S.  P.  Patteson 

for  petitiooer. 

Mr.  G.  A.  Hanson  for  respondents. 
October  21,  1007.    Denied. 


J.  I.  Case  Threshing  Machine  Co.,  Peti- 
tioner, V.  Indiana  Manufactubino  Co. 
[No.  335.] 
Petition  for  a  Writ  of  Certiorari  to  the 

I'nited  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  case  below,  83  C.  C.  A.  343,  154 

Fed.  365. 
Messrs.    R.    S.    Taylor,    I.    K.    Boyesen, 

and  Jas.  H.  Peirce  for  petitioner. 
Messrs.  W.  H.  H.  Miller,  C.   K.  Offleld, 

C.  C.    Linthicum,    ChesUr    Bradford,    and 

Harold  Taylor  for  respondent. 
October  21,  1907.     Granted. 


-^fi^ROSE  AfcCLAiN,  United  States  Collector, 
«tc.,  Petitioner,  v.  Wjluam  Disston  et 
^1.,  Executors,  etc.     [No.  336.] 
X*etition  for  a  Writ  of  Certiorari  to  the 
riited  States  Circuit  Court  of  Appeals  for 

•■o  Third  Circuit. 

SSec  same  case  below,  77  C.  C.  A.  340,  147 
^^l.  114. 

*irhe  Attorney  General  and  the  Solicitor 
^^Tieral  for  petitioner, 
^o  opposition. 
October  21,  1907.    Denied. 
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.  A.  MuNN  et  al..  Petitioners,  V.  Clinton 
Reeij  [No.  340];  N.  A.  Munn  et  al.. 
Petitioners,  v.  Ibex  Mining  C/OMPANy 
[No.  341];  N.  A.  Munn  et  al.,  Petition- 
ers, V.  Ibex  Mining  Company  [No.  342] ; 
N.  A.  Munn  et  al.,  Petitioners,  v.  Ibex 
Mining  Company  [No.  343]. 
Petition  for  Writs  of  Certiorari  to  the 
vJnited  States  Circuit  Court  of  Appeals  for 
^1m  Eighth  Circuit. 

See  same  case  below,  80  C.  C.  A.  216,  148 
*ed.  737. 

Messrs.  Edwin  H.  Park  and  T.  J.  O'Don- 
Hell  for  petitioners. 

Messrs.    Charles    J.    Hughes,    Jr.,    and 
Charles  Cavender  for  respondents, 
October  21,  liN)7. 


SaouBiTT  Mutual  Life  Insuiancb  Cou^ 
PANT,     Petitioner,     v.     Fbeoebiok     L. 

MiCHAELSRN.       [No.    371.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  83  C.  C.  A.  3349 
154  Fed.  366. 

Mr.  Fredric  W.  Jenkins  for  petitioner. 

Mr.  Josiah  M.  Vale  for  respondent. 

October  21,  1007.     Denied. 


Geobgb    G.    Wabe,    Petitioner,   v.    Unitb> 

States.     [No.  442.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Bee  same  case  below,  12  L.R.A.(N.S.) 
1053,  154  Fed.  577. 

Mr.  T.  J.  Mahoney  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  21,  1007.    Denied. 


Baltimobe   ft   Ohio   Railboad    Company, 

Petitioner,  v.  James   B.   McCune.    [No. 

453.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  83  C.  C.  A.  175,  164 
Fed.  63. 

Mr.  Robert  J.  Fisher  for  petitioner. 

Mr.  James  M.  Martin  for  respondent. 

October  21,   1907.     Denied. 


VVeems    Steamboat    Company    of    Balti- 
mobe    City,    Petitioneb,     v.     People's 
Steamboat  Company  et  al.    [No.  465.] 
•Petition  for  a  Writ  of  Certiorari  to  the[68tj 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.   Geo.   Weems   Williams,  St.  Geo. 
R.  Fitzhugh,  and  Nicholas  P.  Bond  for  peti- 
tioner. 
Mr.  Wm.  D.  Carter  for  respondents. 
October  21,  1907.    Granted. 


Mux}  H.  Osbobn,  Petitioner,  v.  Atciiiso!!, 

TopEKA,  &  Santa  Ft  Railway  Company. 

[No.  456.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  78  C.  C.  A.  378,  148 
Fed  606. 

Mr.  A.  A.  Hoehling,  Jr.,  for  petitioner. 

Messrs.  Gardiner  I-athrop,  Robert  Dun- 
lap,  and  A.  B.  Browne  for  respondent. 

October  21,  1007.    Penied, 
23  ^^V 
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Milwaukee  Ri^bber  Works  Company,  Peti- 
tioner, V.  RuoREB  Tire  Wheel  Company. 
[No.  460.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  83  C.  C.  A.  336,  154 

Fed.  358. 
Messrs.  John  C.  Spooner,  Chas.  Quarles, 

and  J.  L.  Bishop  for  petitioner. 

Mr.  Augustine  L.  Humes  for  respondent. 
October  21,  1907.    Granted. 


Contractors*  Supply  &  Equipment  Com- 
pany et   al.,  Petitioners,  v.   T.   E.   HiLi 
Company  et  al.     [No.  401.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  78  C.  C.  A.  522,  148 

Fed.  832. 

Mr.  Lloyd  C.  Whitman  for  petitioners. 
Mr.  Charles  P.  Abbey  for  respondents. 
October  21,  1907.    Denied. 


iETNA  Indemnity  Company,  Petitioner,  v. 

J.  R.  Crowe  Coal  &  I^Iining  Company. 

[No.  464.] 

Petition  for  a  Writ  of  Certiorari  to  the 
[5 90] United  States  Circuit  •Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  83  C.  C.  A.  431,  154 
Fed.  545. 

Messrs.  James  S.  Botsford  and  Wm. 
B.  Homer  for  petitioner. 

Messrs.  L.  C.  Boyle  and  W.  F.  Guthrie 
for  respondent. 

October  21,  1907.    Denied. 


Henry  Wineman.  Jr.,  Petitioner,  v.  M.  M. 

Drake  et  al.     [No.  406.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  83  C.  C.  A.  505,  154 
Fed.  033. 

Mr.  C.  E.  Kremer  for  petitioner. 

Messrs.    Han-ey    D.    Goulder    and    F.    S. 

Masten   for   respondents. 

October  22,  1907.    Denied. 
SM4 


Armour  Packing  Company,  Petitioner,  v. 
United  States  [No.  407] ;  Swift  &  Com- 
pany, Petitioner,  v.  United  States  [No. 
468] ;  Morris  &  Company,  Petitioner,  v. 
United  States  [No.  469];  Cudahy  Pack- 
ing Company,  Petitioner,  ▼.  United 
States  [No.  470]. 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Frank  Hagerroan,  A.  R.  Urion, 
and  John  C.  Cowin  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral,, and  Assistant  to  the  Attorney  General 
Purdy  for  respondent. 
October  21,   1907.     Granted. 


Charles  Nelson  Company,  Claimant,  etc.. 
Petitioner,    v.    Standard   Theatre   Com- 
pany.    [No.  476.] 
Petition  for  a  Writ  of  Certiorari  to  tie 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Messrs  A.  B.  Browne  and  Alex.  Britton 

for  petitioner. 
No  opposition. 
October  21,  1907.    Denied. 


Great    Southern    Gas    &    Oil    Company, 

Petitioner,    v.    Logan    Natural    Gas    & 

Fuel  Co.     [No.  479.] 

•Petition  for  a  Writ  of  Certiorari  to  the[591] 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  83  C.  C.  A.  574,  155 
Fed.   114. 

Messrs.  Wm.  B.  Sanders  and  A.  R. 
Sheriff  for  petitioner. 

Messrs.  James  H.  Beal,  C.  H.  Grosvenor, 
John  G.  Reeves,  and  M.  A.  Daugherty  for 
respondent. 

October  21,  1907.    Denied. 


MoLLiE  E.  DuPREE  et  al.,  Petitioners,  ▼.  C. 

W.  Mansur.     [No.  380.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  J.  J.   Darlington  for  petitioners. 

Mr.  J.  M.  McCormick  for  respondent. 

October  28,  1007.     Granted. 


Eugene   C.   Kretgh,   Petitioner,   v.   West- 

INOHOUSE,     ChL^CH,     KERR,    &    COMPANY. 

[No.  475.] 

Petition  for  a  Writ  of  Certiorari  to  the 
I'nited  States  Circuit  Court  of  Appeals  for 
the  Eij^hth  Circuit. 

Mr.  James  S.  Botsford  for  petitioner. 

No  opposition. 

October  28.  1007.    Granted. 
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Elizabeth    Peck,   Petitioner,   ▼.   Teibuhk 

Company.     [No.  480.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Rufus  S.  Simmons  and  S.  C. 
Irving  for  petitioner. 

Mr.  John  Barton  Payne  for  respondent. 

October  28,  1007.     Granted. 


Alrkbta  J.  Shabpe  et  al.,  Petitioners,  v. 

EOWABD   W.    RANNEL8.       [No.   309.] 

Petition  for  a  Writ  of  Certiorari  to  the 
[592]Un]ted  States  Circuit  Court  of  Appeals  *for 
the  Eighth  Circuit. 

See  same  case  below,  74  C.  C.  A.  376,  145 
Fed.  206. 

Messrs  W.  H.  li.  Miller,  John  B.  Jones, 
Aug^iistin  Boice,  U.  M.  Rose,  G.  B.  Rose,  W. 
£.  Hemingway,  and  Herbert  R.  Marlatt 
for  petitioners. 

Mr.  C.  C.  Calhoun  for  respondent. 

October  28,  1007.    Denied. 


FiEDEBiCK  S.  GosHOBN  et  ft]..  Petitioner!, 

V.  RoTAL  Trust  Company  et  al.     [No. 

462.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  'Appeals  forrstSJ 
the  Seventh  Circuit. 

Mr.  Henry  W.  Leman  for  petitioners. 

Messrs.    Frank   H.   Scott  and   Edgar  A. 
Bancroft  for  respondents. 

October  28,  1007.    Denied. 


John    Blakelt,    Petitioner,    v.    Fideliti 

Mutual  Life  Insubance  Company.   [No. 

332.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  83  C.  C.  A.  155,  154 
Fed.  43. 

Messrs.  W.  B.  Linn  and  George  H.  Stein 
for  petitioner. 

Mr.  Ira  Jewell  Williams  for  respondent. 

October  28,  1007.     Denied. 


RuMFORD  Chemical  Works,  Petitioner,  v. 

Hygienic     Chemical     Company.      [No. 

412.] 

Petition  for  a  Writ  of  Certiorari  to  the 
I'nited  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  83  C.  C.  A.  177,  154 
Fed.  65. 

Mr.  Philip  Mauro  for  petitioner. 

Mr.  Willard  Parker  Butler  for  respond- 
ent. 

October  28,  1007.    Denied. 


Samuel  Peck  et  al.,  Petitioners,  v.  Jambi 
Hamilton  Lewis.    [No.  403.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  case  below,  83  C.  C.  A.  211,  154 

Fed.  273. 
Mr.  Levi  Davis  for  petitioners. 
Mr.  Holmes  Conrad  for  respondent. 
November  4,  1007.     Denied. 


Erie    Railroad    Company,    Petitioner,    t. 

Mary  E.  Kane,  Administratrix,  etc.   [No. 

484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  f6r 
the  Sixth  Circuit. 

See  same  case  below,  83  C.  C.  A.  564,  155 
Fed.  118. 

Mr.  Wm.  E.  Cushing  for  petitioner. 

Mr.  Geo.  F.  Arrel  for  respondent. 

November  11,  1007.    Denied. 


C.   K.   McIntobh   and   James   P.   Brown, 
Trustees,  etc..  Petitioners,  v.  Petaluma 
Savings  Bank  et  al.     [No.  444.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  ease  below,  80  C.  C.  A.  250,  150 

Fed.  546. 

Mr.  Wm.  A.  Coulter  for  petitioners. 
Mr.  A.  B.  Browne  for  respondents. 
October  28,  1007.    Denied. 

5S  Ii.  ed. 


Estill  County,  Kentucky,  Petitioner,  ▼. 

Talton  Emery.     [No.  101.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  75  C.  C.  A.  654,  144 
Fed.  013. 

Mr.  Chas.  W.  Friend  for  petitioner. 

Mr.  Harry  L.  Gordon  for  respondent. 

November  18,  1007.    Denied. 


Arnold-Louchheim  k  Co.  et  al..  Petition- 
ers, V.  James  Watson  Boyd.  [No.  443.] 
Petition  for  a  writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  70  C.  C.  A.  135,  140 

Fed.  187. 
Mr.  A.  C.  Prendergast  for  petitioners. 
No  opposition. 
November  18,  1007.    Denied. 
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[594]*Gbeat  Nobthern  Railway  Cohpant,  Peti- 
tioner, V.  United  States.     [No.  491.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Messrs.   Wm.  R.  Begg,  Rome  G.  Brown, 

and  C.  S.  Albert  for  petitioner. 

The  Attorney   General  and  Assistant   to 

the  Attorney  General  Purdy  for  respondent. 
November    IS,    1907.     Granted. 


Equitable  Life  Assubance  Societt  or  the 

United  States,  Petitioner,  v.  J.  Willcox 

Bbown.    [No.  300.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Wni.  B.  Homblower  and  Allan 
McCulloh  for  petitioner. 

Messrs.  John  R.  DosPassos  and  Jos.  DeF. 
Junk  in  for  respondent. 

December  9,  1907.    Granted. 


Grand  Tbink  Westebn  Railway  Co.,  Pe- 
titioner, V.  William  H.  Gbay.  [No.  496.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  156  Fed.  736. 
Mr.  George  W.  Kretzinger  for  petitioner. 
Mr.  John  A.  Brown  for  respondent. 
December  9,  1907.    Denied. 


Mackie-Lovejot  Manufactubino  Company, 

Petitioner,  v.  Mabion  H.  Cazieb.     [No 

506.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  71  C.  C.  A.  104,  138 
Fed.  654. 

lilr.  L.  S.  Bacon  for  petitioner. 

No  opposition. 

December  9,  1907.    Denied. 


Haight  ft  Fbeese  Company,  Petitioner,  v. 

Anna  L.  H.  Weiss,  Administratrix,  etc., 

et  al.     [No.  507.] 
[595]'Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  156  Fed.  328. 

Mr.  Albert  I.  Sire  for  petitioner. 

Kg  opposition. 
'^"^       iber  9,  1007.    Denied. 


Demetbius  M.  Stewabd  et  al..  Petit! 
V.  Amebican  Lava  Company  et  aL 
508] ;  Mobitz  Kibciidebgeb  et  al., 
tioners,  v.  Amebican  Lava  Compasi 
[No.  509]. 
Petitions  for  Writs  of  Certiorari  ' 

United  States  Circuit  Court  of  Appsi 

the  Sixth  Circuit. 
Mr.  Louis  C.  Raegener  for  petitloi 
Mr.  Charles  Neave  for  respondents. 
December  16,  1907.    Granted. 


Johnson  &  Johnson,  Petitioner,  t.  t 

States.     [No.  517.»] 

Petition  for  a  Writ  of  Certiorari  * 
United  States  Circuit  Court  of  Appsi 
the  Second  Circuit. 

See  same  case  below,  83  C.  C.  A.  ICI 
Fed.  39. 

Mr.  Edward  S.  Hatch  for  petitioner 

The  Attorney  General,  the  Solicitoi 
eral,  and  Assistant  Attorney  General 
ford  for  respondent. 

December  16,  1907.     Denied. 


United   States,   Petitioner,   v.   Jam 
Hayes  &  Company.    [No.  520.] 
Petition  for  a  Writ  of  Certiorari  1 

United  States  Circuit  Court  of  Appea 

the  First  Circuit. 
See  same  case  below,  80  C.  C.  A.  1' 

Fed.  63. 
The  Attorney  General  and  the  Sol 

General  for  petitioner. 

Messrs.  Albert  H.  Washburn,  J.  S.  ' 

kins,  and  Chas.  P.  Searle  for  responda 
December  16,  1907.     Denied. 


Old  Nick  Williams  Company,  Petit 
V.  United  States.     [No.  501.] 
Petition  for  a   *Writ  of  Certiorari  i 

United  States  Circuit  Court  of  Appea 

the  Fourth  Circuit. 
Mr.  Charles  A.  Moore  for  petitioner, 
No  opposition. 
December  23,  1907.    Granted. 


COBSICANA    PfTBOLEUM    COMPANY,    Pel 

er,  V.  W.  H.  Staley.     [No.  409.] 

Petition  for  a  Writ  of  Certiorari  i 
United  States  Circuit  Court  of  Appea 
the  Fifth  Circuit. 

Messrs.  W.  J.  McKie  and  Frederi 
Tyler  for  petitioner. 

Messrs.  E.  St.  Clnir  Thompson  and  I 
S.  Neblett  for  respondent. 

December  23,  1U07.    Denied. 

SOY 


1M7. 


KEMOEAlfDUlC   CaBEB 


590-098 


RiCHABD  CoDEN  et  a1.,  Petitioners,  v.  Uifir- 
tD  States.     [No.  504.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Ihited  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 
See  same  case  l>elow,  157  Fed.  651. 
Mr.  Joel  M.  Marx  for  petitioners. 
The  Attorney  General,  the  Solicitor  Gen- 
^ral,  and  Assistant  Attorney  General  Cooley 
^or  respondent. 

December  2\  1907.    Denied. 


^KNJAMiN  D.  Gbeene  and  John  F.  Gatnob, 
Petitioners,  v.  United  States.  [No. 
£05.] 

Petitions  for  a  Writ  of  Certiorari  to  the 
T-Tnited  States  Circuit  Court  of  Appeals  for 
t-Hc  Fifth  Circuit. 

See  same  case  below,  154  Fed.  401. 
Messrs.  Frederic  R.  Coudert,  Howard  Tay- 
lor and  Benj.  F.  Tracy  for  Greene. 

Messrs.  Alexander  A.  Lawrence,  Wm.  W. 
O«borne,  Wm.  Garrard,  and  P.  W.  Meldrim 
for  Gaynor. 

The  Attorney  General,  the  Solicitor  Gen- 
ii, and  Marion  Erwin  for  respondent, 
December  23,  1907.    Denied. 


•"597J    -iii^ 


ILLS  Tbanbpobtatton  Compant,  Petition- 
er, V.  Gbeat  Lakes  Towing  Company. 
[No.  525.) 
Petition  for  a  Writ  of  Certiorari  to  the 
nited  States  Circuit  Court  of  Appeals  for 
^e  Sixth  Circuit. 

See  same  case  below,  83  C.  C.  A.  607,  155 
ed.  11. 

Mr.  F.  H.  Canflcid  for  petitioner. 
Messrs.  Harvey  D.  Goulder,  Frank  S.  Mas- 
n,  and  S.  H.  Holding  for  respondent. 
December  23,  1907.    Denied. 


^^AiiES  C.  Whittakeb,  Administrator,  etc., 

Petitioner,  v.  A.  B.  Baxter  &  Company 

[No.  627] ;  Adolph  Joseph,  Petitioner,  v. 

A.  B.  Baxteb  &  Company  [No.  628]. 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  81  C.  C.  A.  350,  152 
Fed.  141. 

Mr.  Frederick  M.  Ceaki  for  petitioner. 

Mr.  Edward  Jacobs  for  respondent. 

December  23,  1907.    Dmied. 


Utah  Consolidated  Mining  Company,  Pe- 
titioner, V.  James  Godfrey  et  al.  [No. 
53(1.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ei<)^1ith  Circuit. 

Spi»  same  case  below,   158   Fed.  225. 
Mos«»r8.  T^uis   Marshall,   Waldeinnn   Van 
Cote,  Samuel   Untermejer,  and  Geo.   Suth- 
erland for  petitioner. 

Messrs.  Joseph  L.  Rawlins  and  Wm.  H. 
King  for  respondents. 

December  23,  1907.     Denied. 


Bradley  W.  Palmer  et  al.,  Petitioners,  r. 

State  of  Texas  et  al.     [No.   535.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

MessrH.  Moorfield  Storey  and  J.  L.  Tliorn- 
dike  for  petitioners. 

Messrs.  T.  W.  Gregory,  R.  V.  Davidson, 
Jewel  P.  Lightfoot,  and  G.  W.  Allen  for 
respondents. 

January  0,  1908.    Granted. 


Lawrence  E.  Sexton,  Receiver,  etc..  Peti- 
tioner,   V.    Armstru.nu    Cork    Company. 
[No.  542.] 
♦Petition  for  a  Writ  of  Certiorari  to  tlie[59 

United  States  Cireuil  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  158  Fed.  744. 
Mr.  William  D.  Guthrie  for  petitioner. 
Messrs.    Herbert    Noble    and    James    R. 

Sloane  for  respondent. 
January  6,  1908.    Denied. 


A.  R.  Stuart,  Plaintiff  in  Error,  v.  United 

Statks.     [No.  133.] 

In  Krror  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Messrs.  W.  W.  Dudley  and  L.  T.  Michener 
for  plaintiff  in  error. 

The  Attorney  General  and  the  Solieitor 
General  for  defendant  in  error. 

October  14,  1007.  DiHmissed,  on  motion 
of  Mr.  L.  T.  Michener,  for  the  plaintiff  in 
error. 


John  C.  Orrell  et  al.,  Plaintiffs  in  Error» 

V.  Bay  Manufacturing  Company.     [No. 

52.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Mississippi. 

See  same  case  below,  87  Miss.  632,  40  So. 
429. 

Mr.  E.  M.  Barber  for  plaintiffs  in  error. 

Mr.  E.  J.  Bowers  for  defendant  in  error. 

October  14,  1907.  Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiffs  in  error. 


5M-601 


SUFBEICK  OOUBT  OF  TBS  ITlTXTB)  StATM. 


Oor.  Tknc, 


Helen    Rowland,    PUintiff    in    Error,   v. 

Fbank  Godfrey,  Trustee.     [No.  134.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

See  same  case  below,  17  How.  677. 

Mr.  E.  B.  McClanahan  for  plaintiff  in 
error. 

Messrs.  A.  G.  M.  Robertson  and  Chas. 
F.  demons,  for  defendant  in  error. 

October  14,  1907.  Dismissed,  per  stipula- 
tion. 


[599]*Albebt  K.  Hisoock,  Trustee,  etc.,  Appel- 
lant, V.  American  Woolen  Compant  of 
New  York.     [No.  148.] 
Appeal   from  the   United   States   Circuit 
Court  of  Appeals  for  the  Second  Circuit. 
Mr.  Will  B.  Crowley  for  appellant. 
Mr.  Lee  M.  Friedman  for  appellee. 
October  14,  1007.     Dismissed,  per  stipu- 
lation. 


Chicago,  Rock  Island,  k  Pacific  Rail- 
way  Company,  Appellant,  ▼.   Territory 
OF  Oklahoma.     [Nos.  182,  183.] 
Appeals  from  the  District  Court  of  Gar- 
field County,  Oklahoma  Territory. 
Mr.  M.  A.  Low  for  appellant. 
No  appearance  for  appellee. 
October  14,  1907.     Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


Ames    Realty    Company,    Appellant,    ▼. 

State  of  Montana  et  aL     [No.  279.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Montana. 

Mr.  N.  W.  McConnell  for  appellant. 

Mr.  Albert  J.  Galen  for  appellees. 

October  14,  1907.  Dismissed,  per  stipu- 
lation. 


Arthur  U.  Dennis  et  al..  Plaintiffs  in  Er- 
ror, V.  Syrenus  Davis  et  al.  [No.  483.] 
In  Error  to  the   Supreme  Court  of  the 

State  of  Washington. 
Mr.  John  Sidney  Webb  for  defendants  in 

error. 

October    15,    1907.     Docketed    and    dis 

missed  with  costs,  on  motion  of  Mr.  John 

Sidney  Webb  for  the  defendants  in  error. 


Abe  Strauss,  Plaintiff  in  Error,  v.  Com- 
monwealth  OF   Massachusetts.      [No. 
66.] 
In  Error  to  the   Superior  Court  of  the 

State  of  Massachusetts. 

See  same  case  below,  191  Mass.  645,  11 

L.R.A.(N.S.)  968,  78  N.  E.  136. 

Mr.  Junius  Parker  for  plaintiff  in  error. 

Mr.  Dana  Malone  for  defendant  in  error. 

[600]0ctober   15,   1007.     Dismissed   *with  costs, 

per   stipulation,    on   motion   of   Mr.    Dana 

Malone,  for  the  defendant  in  error. 


Tony  Kersch,  Plaintiff  in  Error,  r.  Girr 

or  ToPEKA.     [No.  8.] 

In  Error  to  the  Supreme  Court  of  Um 
State  of  Kansas. 

See  same  case  below,  70  Kan.  840,  79  Pae. 
681,  80  Pac.  29. 

Messrs.  O.  C.  Clemens  and  G.  A.  Hagaw 
for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  15,  1907.  Dismisssed  with  costs, 
on  motion  of  Mr.  C  A.  Magaw  for  the 
plaintiff  in  error. 


Jambs    Sheaslsy,   Plaintiff   in   Error,   t. 

State  of  Kansas.     [No.  10.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Messrs.  G.  C.  Clemens  and  C.  A.  Magaw 
for  plaintiff  in  error. 

Mr.  C.  C.  Coleman  for  defendant  in  error. 

October  15,  1907.  Dismissed  with  costs, 
on  motion  of  Mr.  C.  A.  Magaw,  the  case 
having  abated  by  reason  of  death  of  plain- 
tiff in  error. 


United  States,  Plaintiff  in  Error,  ▼.  Clara 
Alfonso  Y  Buenaventura.    [No.  340.] 
In  Error  to  the  Supreme  Court  of   the 

Philippine  Islands. 
The    Attorney    General    for    plaintiff    in 

error. 

No  appearance  for  defendant  in  error. 
October  21,   1907.     Dismissed  on  motion 

of  Mr.  Attorney  General  Bonaparte  for  the 

plaintiff  in  error. 


Ferdinand   Hopp,    Plaintiff   in    Error,    t. 

Thomas  H.  Pickford.     [No.  486.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  *of  Columbia.  [6 

Mr.  H.  Prescott  Gatley  for  defendant  in 
error. 

October  21,  1907.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  H. 
Prescott  Gatley^  for  the  defendant  in  error. 


Aoustin   Castello,   Appellant,   v.    Ernf.st 

KuFFER  et  al.     [No.  1.] 

Appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rico. 

See  same  case  below,  1  Porto  Rico  Fed. 
Rep.  357. 

Messrs.  James  S.  Harlan  and  John  May- 
nard  Harlan  for  appellant. 

Mr.  N.  B.  K.  Pettingill  for  appellees. 

October  28,  1907.  Dismissed  with  oosU, 
pursuant  to  the  Fifteenth  Rule,  on  motion 
of  Mr.  George  H.  Lamar,  in  behalf  of  coun- 
sel for  the  appelieea. 

SOT  U.  8. 


1M7. 


Mamuifpim  Cams. 


001-«0S 


Abizona  Eastebn  Railboad  Compant,  Ap* 

pellaat,  v.  Phcenix  &  Eastebn  Railboao 

Company.     [No.  100.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona. 

See  same  ease  below,  9  Ariz.  434,  84  Pac. 
1007. 

Messrs.  Eugene  S.  Ives  and  Maxwell 
Erartfl  for  appellant. 

Messrs.  Robert  Dunlap,  T.  J.  Norton,  and 
E.  W.  Camp  for  appellee. 

October  20,  1907.  Dismissed  per  stipula- 
tion. 


EvALYN   S.  Fbancb,   Formerly  Evalyn   S. 

Tome,  Appellant,  v.  Joseph  M.  Coleman 

et  al.     [No.  290.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mcsiirs.  Geo.  E.  Hamilton,  M.  J.  Colbert, 
and  J.  J.  Hamilton  for  appellant. 

No  appearance  for  appellees. 

October  20,  1007.  Dismissed  with  costs, 
on  motion  of  counsel  for  appellant. 


Gotan  Beard,  Plaintiff  in  Error,  ▼.  State 
f«02]    •or  AakANSAS.    [No.  93.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

See  same  case  below,  70  Ark.  293,  95  S. 
W.  996,  97  S.  W.  607. 

Mr.  Baldy  Vinson  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

November  5,  1907.  Case  having  abated 
^y  reason  of  the  death  of  plaintiff  in  error, 
'^^Ht  of  error  dismissed. 


^^2»RY    T.    Anderson,    Appellant,    v.    An- 

I>REW  J.  Zarino.     [No.  146.] 
^^  Appeal   from   the  Supreme  Court  of  the 
^^^••ritory  of  Oklahoma. 

Mr.  S.  H.  Harris  for  appellant. 

^o  appearance  for  appellee. 

November  11,  1907.  Dismissed  with 
^^%t8,  on  motion  of  counsel  for  the  appel- 
*^^t. 


Modesto  Munitiz  Aguirre,  Appellant,  v. 
SoBRiNOS  de  Ezquiaga.     [No.  58.] 
Appeal  from  the  Supreme  Court  of  Porto 
Hlco. 

Mr.  Charles  Hartzell  for  appellant. 
Messrs.  James  S.  Harlan  and  John  May- 
lurd  Harlan  for  appellee. 

November  12,  1907.   Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Chicago,  Rook  Island,  &  Pacifio  Railway 

Company,   Plaintiff   in   Error,   ▼.    Johr 

Stibbs.     [No.  153.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

See  same  case  below,  17  Okla.  07,  87  Pac. 
203. 

Mr.  M.  A.  Low  for  plaintiff  in  error. 

Mr.  P.  C.  Simons  for  defendant  in  error. 

December  2,  1907.  Dismissed  per  stipula- 
tion. 


Nicolas    Arced,    Plaintiff    in    Error,    y. 

United  States.     [No.  192.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Mr.  Nicolas  Arceo  in  propria  persona. 

The  Attorney  General  and  the  Solicitor 
general  for  defendant  in  error. 

December  2,  1907.  Dismissed  pursuant  to 
the  Tenth  Rule. 


*EuGE.Mo  BuiTRAGo,  Appellant,  v.  People  or[60S; 

Porto  Rico.    [No.  534.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Henry  M.  Hoyt  for  appellees. 

December  16,  1907.  Docketed  and  dis- 
missed with  costs  on  motion  of  Mr.  Henrj 
M.  Hoyt  for  appellees. 


John  A.  Curtin,  Trustee,  Appellant,  v.  Geb- 

TRUDE  F.  Tucker.    [No.  50.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit. 

See  same  case  below,  78  C.  C.  A.  557,  148 
Fed.  929. 

Messrs.  Lee  M.  Friedman  and  Robert  K. 
Dickerman  for  appellant. 

Messrs.  W.  Hall  Harris  and  John  H.  Sher- 
burne, Jr.,  for  appellee. 

December  IG,  1907.  Dismissed  per  stipu- 
lation. 


J.  I.  Case  Turesiiino  Machine  Compant, 

Petitioner,   v.   Indiana   Manufacturing 

Company.     [No.  335.] 

On  a  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit. 

See  same  case  below,  83  C.  C.  A.  343,  164 
Fed.  365. 

Messrs.  R.  S.  Taylor,  I.  K.  Boyesen,  and 
Jas.  H.  Peirce  for  petitioner. 

Messrs.  W.  H.  H.  Miller,  Charles  K.  Of- 
field,  Chas.  C.  Linthicum,  Chester  Brad- 
ford, and  Harold  Taylor  for  respondent. 

December  17,  1907.  Dismissed  without 
costs  to  either  party,  per  stipulation,  on 
motion  of  Mr.  Melville  Church  in  behalf  of 
couniel. 


6M.  004 


SUPBEMB  COUIT  Of  TBB  UlfIRD  StATM. 


Oct.  Tkbm, 


John  Shalebn,  Plaintiff  in  Error,  v.  Oox- 

XONWBALTH      OF      PBNNSTLVAKIA.       [Ko. 

86.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Pennsylvania. 

Mr.  Wm.  S.  Opdyke  for  plaintiff  in  error. 

Messrs.  John  R.  Jones  and  Wm.  John 
Barr  for  defendant  in  error. 

December  17,  1907.    Dismissed  with  costs 

pursuant  to  the  Tenth  Rule. 
S60 


*Reveu  Watee  Co.,  Plaintiff  in  Error,  v.[60 

Iniiabitaiits    or   tiix    Town    of    Win- 

TUBOP.     [No.  131.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

See  same  case  helow,  192  Mass.  465,  78 
N.  E.  497. 

Mr.  A.  E.  Pillsbury  for  plaintiff  in  error. 

Mr.  Lauriston  L.   Scaife  for  defendants 
in  error. 

September     21,     1907.     Dismissed     pur- 
suant to  28th  rule. 
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ilicers—- Army    officer    as    public    offi- 
cial—criminal liability. 

The  acceptance  by  an  Army  officer  on  the 
tive    list,    detached    to    command    a    bat- 
lion  of  Philippine  scouts,  of  a  small  sum 
^^mi    the   civil   government   of   the   Philip- 
^  ne  Islands,  to  be  used  by  him  in  connec- 
^  ^>n  with  his  military  command  in  the  prep- 
^"^tion   and   display   of   an   exhibit  at  the 
^Duisiana  Purchase  Exposition,  did  not  make 
"^m  a  civil  officer,  so  as  to  be  amenable  to 
^,  I.  Penal  Code,  art.  300,  punishing  the  fal- 
^  fication  of  a  public  document  by  a  public 
"Sicial. 

[No.  223.] 

Tgued  December   16,   1007.     Decided  Jan- 
uary 6,  1908. 

K  ERROR  to  the  Supreme  Court  of  the 

Philippine    Islands    to    review    a    judg- 

nt  convicting  an  Army  officer  of  the  crime 

falsification  of  a  public  document  by  a 

blic  official,  on  an  appeal  from  the  Court 

^  First  Instance  in  the  City  of  Manila.  Re- 

''^rsed. 

See  same  case  below,  5  Philippine,  725. 
The  facts  are  stated  in  the  opinion. 

Mr.  Holmes  Conrad  argued  the  cause 
^%d  filed  a  brief  for  plaintiff  in  error. 

Ifessrs.  John  M.  Thurston  and  R.  A. 
Ballinger  also  filed  a  brief  for  plaintiff  in 
error. 

Soliefior  General  Hoyt  argued  the  cause 
tnd  filed  a  brief  for  defendant  in  error. 
IS  li.  ed. 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  in 
the  court  of  first  instance,  and,  on  appeal, 
by  the  supreme  court  of  the  Philippine  Is- 
lands, of  the  crime  of  falsification  of  a  pub- 
lic document  by  a  public  official.  He  brings 
the  case  here  by  writ  of  error,  setting  up 
rights  under  the  Constitution  and  statutes 
of  the  United  States  that  were  denied  by 
the  decision  below. 

The  complaint  alleges  that  the  plaintiff 
in  error  **being  then  and  there  a  public  of- 
ficial of  the  United  States  civil  government 
of  the  Philippine  Islands,  to  wit,  a  duly  ap- 
pointed and  commissioned  major  of  the 
First  Infantry,  United  States  Army,  and 
the  duly  designated,  qualified,  and  acting 
commander  of  the  Provisional  Battalion  of 
the  Philippine  Scouts,  and  a  duly  appointed, 
qualified,  and  acting  disbursing  officer  for 
public  funds  of  the  said  United  States  civil 
government  of  the  Philippine  Islands,  ap- 
propriated on  account  of  said  Provisional 
Battalion  and  on  account  of  the  Louisiana 
Purchase  Exposition  *at  St.  Louis,"  made  a[5] 
false  voucher  for  the  payment  of  770  pesos. 

The  plaintiff  in  error  denies  that  he  was 
a  public  official  within  the  meaning  of  the 
Philippine  Penal  Code,  art.  300,  or  that,  unr 
der  the  act  of  March  3,  1883,  chap.  134,  22 
Stat,  at  L.  567  (see  Rev.  Stat.  §  1222,  U.  8. 
Comp.  Stat.  1901,  p.  860;  Rev.  Stat.  §  1860), 
he  could  be,  while  he  remained  an  offieer 
in  the  Army  on  the  active  list.  The  facts 
are  as  follows:  In  October,  1003,  the  plain- 
tiff in  error  wrote  a  letter  to  the  executive 
secretary  of  the  insular  government,  sa|^ 
gesting  that,  as  the  Second  Battalion  el 
Philippine  Scouts  was  expected  to  take  part 
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in  the  Louisiana  Purchase  Exposition,  it 
would  be  well  to  allow  the  writer,  with  his 
scouts,  to  put  up  a  model  administration 
building  of  native  materials  for  his  use,  at 
St.  Louis,  decorated  with  native  arms,  etc. 
and  estimating  that  he  could  do  this  work 
for  $3,000,  gold.  Governor  Taft  referred  hia 
letter  to  the  exposition  board,  recommend- 
ing the  project,  and  the  lK>ard  accepted  it. 
In  November  the  civil  commission  passed  a 
resolution,  authorizing  the  transfer  "to  the 
credit  of  Major  F.  L.  Carrington,  1st  United 
States  Infantry,  commanding  the  Provisional 
Battalion  of  Philippine  Scouts,  to  be  trans- 
ported to  St.  Louis  in  1904  in  connection 
with  the  Philippine  exhibit,"  the  sum  of 
$3,000,  "to  be  used  and  accounted  for  by 
Major  Carrington  in  the  construction"  of  a 
model  administration  building.  It  was  re- 
solved further  that  the  disbursing  officers 
of  the  Philippine  exposition  board  should 
deposit  to  the  credit  of  Major  Carrington 
the  further  sum  of  $500,  with  which  to 
pay  some  of  the  expenses  of  families  of 
scouts  allowed  to  accompany  them  to  St. 
Louis,  and  that,  on  the  approval  of  the 
resolutions  by  certain  officials,  the  civil  gov- 
ernor might  "designate  Major  Carrington  as 
disbursing  officer  to  receive  the  funds  men- 
tioned." The  resolutions  were  approved, 
and  Governor  Taft  in  the  same  month  ad- 
dressed a  letter  to  "Major  Frank  de  L.  Car- 
rington, 1st  U.  S.  Infantry,  commanding 
Provisional  Battalion  Philippine  Scouts," 
saying:  "You  are  hereby  designated  to 
withdraw,  receive,  expend,  and  account  for. 
[6] the  funds"  above  mentioned,  ***to  bo  ex- 
pended in  the  preparation  and  display  of  a 
scout  exhibit  at  the  Louisiana  Purchase  Ex- 
p<»sition,  as  set  forth  in  said  resolution." 
These  are  all  the  facts  that  are  supposed  to 
constitute  the  ptaintifT  in  error  a  public 
official  within  the  Philippine  Penal  Code,  al- 
though it  should  be  added  that,  in  signing 
the  false  document,  he  added,  after  his  name, 
"Maj.  Ist  Infantry,  D.  O.;"  the  last  letters 
meaning,  it  may  be  presumed,  disbursing 
officer. 

At  this  time  the  plaintiff  in  error  was  an 
officer  of  the  Army  on  the  active  list,  de- 
tached to  command  a  battalion  of  Philippine 
Rcouts,  admitted  to  be  a  part  of  the  military 
establishment  of  the  United  States.  Leav- 
ing names  on  one  side,  what  happened  was 
that  he  received  $3,500  from  civil  sources,  to 
be  used  by  him  in  connection  with  his  mili- 
tary command,  in  the  performance  of  duties 
incident  to  that  command.  On  the  face  of 
it  the  proposition  is  extravagant  that  the 
receipt  of  a  small  sum  to  be  spent  and  done 
with  forthwith  in  this  way  made  him  an  of  • 
floir  of  tlM  civil  government,  notwithstand- 
ing tlM  WNnree  from  which  it  came,  or  the 
tint  hla  aocounta  to  the  same 


<|uarter.  An  office  commonly  requires  some- 
tiling  more  permanent  than  a  single  transi- 
tory act  or  transaction  to  call  it  into  be- 
ing. Tlie  letter  of  Governor  Taft  which 
dcsijniated  Major  Carrington  to  receive  the 
fund  .says  nothing  about  appointing  him 
a  civil  or  any  kind  of  officer,  nor  did  he 
qualify  aH  one  in  any  way.  He  was  ad- 
dressed by  Governor  Taft,  and  he  acted,  in 
his  militury  capacity  and  under  his  mili- 
tary responsibility.  He  has  been  held  to 
that  responsibility  by  a  court-martial.  The 
only  color  for  an  additional  liability  is  in 
the  words  quoted  from  the  resolution  of 
tlie  civil  commission,  authorizing  the  civil 
governor  to  designate  Major  Carrington  as 
disbursing  officer, — words  which  the  governor 
wisely  did  not  adopt, — and  in  the  fact  that 
the  plaintiff  in  error  gave  himself  that 
name.  It  is  unnocessarj'  to  inquire  whether 
ho  could  have  made  himself  a  civil  oMiccr 
if  ^e  had  tried,  in  view  of  the  act  of  Con- 
gross  abHolutoly  proliibiting  it.  Act  of 
Marcli  3.  IHS.H,  clia|..  134,  22  Stat,  at  L.  5li7. 
No  one  dreamed  *that  he  was  attempting  it.[ I] 
and  if  lie  <'ou1d  have  succeeded  at  the  ex- 
pense o(  Ills  place  in  the  Army,  under  Rov. 
Stat.  §  V112.  r.  S.  Conip.  Stat*  IWl,  p.  SfiO, 
no  one  supposed  that  he  had  done  so,  but  he 
continued  in  his  military  command  vrndis- 
turbed. 

We  think  it  entirely  plain  that  the  ac- 
ceptance of  the  duty  of  R|)ending  and  wc- 
counting  for  this  small  fund  did  not  amount 
to  holding  a  civil  office  within  the  statutes 
of  the  I'nited  States.  We  see  no  suHicieut 
reason  tf>  Ix^lieve  that  the  Philippine  Penal 
Code.  art.  300.  purports  or  attempt s  to  reach 
a  case  like  that  of  the  plaintifT  in  error. 
The  provision  in  art.  401.  that,  for  this  pur- 
pose, everyone  shall  be  considered  a  public 
oflicial  who,  by  popular  eloctinn.  or  appoint- 
ment by  competent  authority,  takes  part  in 
the  exercise  of  public  functions,  do<»s  not 
help  art.  300.  That  also  seems  to  con- 
template an  office  having  some  degree  of 
permanence.  IJut  however  that  may  be, 
the  plaintiff  in  error  was  ))crforming  no 
public  function  of  the  civil  government  of 
the  Philippines;  he  was  |)erforming  mili- 
tary functions  to  which  the  civil  govrni- 
ment  contributed  a  little  money.  As  a 
soldier  he  was  not  an  official  of  the  Philip- 
pines, but  of  the  United  States.  If  the 
Philippine  legislation  attempted  to  add  to 
the  immediate  responsibilities  of  the  soldier 
in  the  course  and  performance  of  his  duty 
under  the  paramount  authority  from  which 
that  legislation  derives  its  right  to  be,  we 
should  have  to  in<|uire  whether  wo  ooiild 
gjither  from  any  act  of  Congress  the  inten- 
tion to  permit  what  might  become  the  in- 
strument of  dangerous  attacks  upon  its 
)K>wer.    It   is  a    wholly   different   quest i»a 
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from  thmt  when^  a  soldier,  not  in  tho  per- 
Cormance  of  liis  duty,  commits  an  ordinary 
c:rime.      But    we    do    not    understand    the 
^f  enal  Code  to  have  the  suggested  scope. 
Jtldgment  reyersed. 

The  same  judgment  will  be  entered  in 
;TCoa.  224  and  225,  which  were  to  abide  the 
sresult  of  tliis  case. 


[S  3  •CHIN  LOW,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  8-13.) 

^Tabeas   corpus  — In   Chinese  exclusion 
cnses. 

IlnbeaM  corpus  should  be  granted  by  the 

I'i'iloral  courts  to  a  Chinese  person,  clnhning 

to  be  a  citizen  of  the  l-nited   States,  who 

lias  arbitrarily  been  denied  such  a  hearing 

«n<l  opportunity  to  prove  his  right  to  enter 

tiic  Tnilcd  States  as  the  exclusion  acts  de- 

^iiand,  and  has  been  placed  in  custody  of  a 

steamship  company,  to  be  returned  to  China, 

J>urHuant  to  the  decisions  of  the  commissioner 

^f  iiiiinigration  and  the  Department  of  Com* 

'iivrce  and  Labor. 

[No.  70.] 

'*^%ibmitted  Deceml>cr  13,  1907.     Decided  Jan- 
uary 0,  1908. 

ArPF.AL  from  the  District  Court  of  the 
United  States  for  the  Northern  Dis- 
"^  a*ict  of  California  to  review  an  order  dcny- 
^'•%g  the  })ctition  for  a  writ  of  habeas  corpus 
^  »a  behalf  of  a  Chinese  ])erson  in  the  custody 
*^^  a  steamship  company  for  deportation. 
^ 'Reversed  with  directions  to  issue  the  writ. 
The  facts  are  stated  in  the  opinion. 

Mr.  ^fnxwcil  Kvarts  submitted  the  cause 
^<::5r  appellant. 

Assistant  Attorney  General  Cooley  sub- 
^"^  lit  led  the  cause  for  appellee. 

^      Mr.  Justice  Holmes  delivered  the  opin- 
^  ^n  of  the  court : 

This  is  a  j»etition  for  habeas  corpus  by  a 
'hinesc  person,  alleging  that  he  is  detained 
^mlawfully  by  the  general  manager  of  the 
^'acific    Mail    Steamship    Company    on    the 
^?round  that  he  is  n;»t  entitled  to  enter  the 
X'nitcd   States.     The   |)etition   alleges  that 
t  ^         the  |K!titioner  is  a  resident  and  citizen  of 
"^  Ithe  United  •States,  born  in  San  Francisco 
of  parents  domiciled  there,  but  it  discloses 
that  the  commissioner  of  immigration  at  the 
port  of  San  Francisco,  after  a  hearing,  de- 
nied his  right  to  land,  and  that  the  Depart- 
ment of  Commerce  and  Labor  affirmed  the 
decision   on   appeal.     The   petitioner   there- 
upon was  placed  in  custody  of  the  steam- 
62  Ia.  ed. 


ship  company  to  be  sent  to  China.  So  far 
the  case  is  within  United  States  v.  Ju  Toy, 
198  U.  8.  253,  49  I^  ed.  1040,  25  Sup.  Ct. 
Rep.  644,  and  the  petition  was  dismissed 
for  want  of  jurisdiction  (presumably  on  the 
ground  of  that  decision),  as  sufficiently  ap- 
pears from  the  record,  the  reasons  assigned 
for  the  appeal,  and  the  order  allowing  the 
tame.  But  the  petition  further  alleges  that 
the  petitioner  was  prevented  by  the  officials 
of  the  commissioner  from  obtaining  testi- 
mony, including  that  of  named  witnesses, 
and  that  had  he  been  given  a  proper  oppor- 
tunity he  could  have  produced  overwhelm- 
ing evidence  that  he  was  bom  in  the  United 
States  and  remained  there  until  1904,  when 
lie  defiarted  to  China  on  a  temporary  visit. 
We  do  not  scrutinize  the  allegations  as  if 
they  were  contained  in  a  criminal  indict- 
ment before  the  court  upon  a  special  demur- 
rer, but  without  further  detail  read  them 
as  importing  that  the  petitioner  arbitrarily 
was  denied  such  a  hearing,  and  such  an  op- 
portunity to  prove  his  right  to  enter  the 
country,  as  the  statute  meant  that  he 
should  have.  The  question  is  whether  he 
is  entitled  to  a  writ  of  habeas  corpus  on 
such  a  case  as  that. 

Of  course,  if  the  writ  is  granted,  the  first 
issue  to  be  tried  is  the  truth  of  the  alle'm- 
tiims  last  mentioned.  If  the  petitioner  v.;is 
not  denied  a  fair  opportunity  to  produce  the 
evidence  that  he  desired,  or  a  fair  though 
summary  hearing,  the  case  can  proceed  no 
farther.  Those  facts  arc  the  foundation  of 
the  jurisdiction  of  the  district  court,  if  it 
has  any  jurisdiction  at  all.  It  must  not  be 
supposed  that  the  mere  allegation  of  the 
facts  opens  the  merits  of  the  case,  whether 
those  facts  are  proved  or  not.  And,  by 
way  of  caution,  wc  may  add  that  jurisdie- 
tiun  would  not  be  established  simply  by 
proving  that  the  commissioner  and  tlie  De- 
l)artment  of  Commerce  and  *Labor  did  not[lS 
accept  certain  sworn  statements  as  true, 
even  though  no  contrary  or  impeaching  tes- 
timony was  adduced.  But,  supposing  that 
it  could  be  shown  to  the  satisfaction  of  the 
district  judge  that  the  petitioner  had  been 
allowed  notliing  but  the  semblance  of  a 
hearing,  as  we  assume  to  be  alleged,  the 
question  is,  we  repeat,  whether  habeas 
corpus  may  not  be  used  to  give  the  peti- 
tioner the  hearing  that  he  has  been  de- 
nied. 

The  statutes  purport  to  exclude  aliens 
(inly.  They  create  or  recognize,  for  pres- 
ent purposes  it  does  not  matter  which,  the 
right  of  citizens  outside  the  jurisdiction  to 
return  to  the  United  States.  If  one  alleg- 
ing himself  to  be  a  citizen  is  not  allowed  a 
chance  to  establish  his  right  in  the  mode 
provided  by  those  statutes,  although  that 
mode  is  intended  to  be  exclusive,  the  stat- 
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ntes  cannot  be  taken  to  require  him  to  be 
turned  back  without  more.  The  decision 
of  the  Department  is  final,  but  that  is  on 
the  presupposition  that  the  decision  was 
after  a  hearing  in  good  faith,  however  sum- 
mary in  form.  As  between  the  substan- 
tive right  of  citizens  to  enter  and  of  per- 
sons alleging  themselves  to  be  citizens  to 
have  a  chance  to  prove  their  allegation,  on 
the  one  side,  and  the  conclusiveness  of  the 
commissioner's  fiat,  on  the  other,  when  one 
or  the  other  must  give  way,  the  latter  must 
yield.  In  such  a  case  something  must  be 
done,  and  it  naturally  falls  to  be  done  by 
the  courts.  In  order  to  decide  what,  we 
must  analyze  a  little. 

If  we  regard  the  petitioner,  as  in  Ju  Toy's 
Case  it  was  said  that  he  should  be  regarded, 
as  if  he  had  been  stopped  and  kept  at  the 
limit  of  our  jurisdiction  ( 198  U.  S.  263,  40 
L.  ed.  1044,  25  Sup.  Ct.  Rep.  644),  still  it 
would  be  difficult  to  say  that  he  was  not 
imprisoned,  theoretically  as  well  as  prac- 
tically, when  to  turn  him  back  meant  that 
he  must  get  into  a  vessel  against  his  wish 
and  be  carried  to  China.  The  case  would 
not  be  that  of  a  person  simply  prevented 
from  going  in  one  direction  that  he  de- 
sired and  had  a  right  to  take,  all  others  be- 
ing left  open  to  him,  a  case  in  which  the 
judges  were  not  unanimous  in  Bird  v. 
Jones,  7  Q.  B.  742.  But  we  need  not  specu- 
late upon  niceties.  It  is  true  that  the 
petitioner  gains  no  additional  right  of  en- 
[13] trance  by  being  allowed  to  pass  the  'frontier 
in  custody  for  the  determination  of  his  case. 
But,  on  the  question  whether  he  is  wrongly 
imprisoned,  we  must  look  at  the  actual 
facts.  De  facto  he  is  locked  up  until  car- 
ried out  of  the  country  against  his  will. 

The  petitioner  then  is  imprisoned  for  de- 
portation without  the  process  of  law  to 
which  he  is  given  a  right.  Habeas  corpus  is 
the  usual  remedy  for  unlawful  imprison- 
ment. But,  on  the  other  hand,  as  yet  the 
petitioner  has  not  established  his  right  to 
enter  the  country.  He  is  imprisoned  only 
to  prevent  his  entry,  and  an  unconditional 
release  would  make  the  entry  complete 
without  the  requisite  proof.  The  courts 
must  deal  with  the  matter  somehow,  and 
there  seems  to  be  no  way  so  convenient 
as  a  trial  of  the  merits  before  the  judge. 
If  the  petitioner  proves  his  citizenship,  a 
longer  restraint  would  be  illegal.  If  he 
fails,  the  order  of  deportation  would  re- 
main in  force. 

We  recur  in  closing  to  the  caution  stated 
at  the  beginning,  and  add  that,  while  it  is 
not  likely,  it  is  possible,  that  the  officials 
misinterpreted  rule  6  as  restricting  the  right 
to  obtain  witnesses  which  the  petitioner  de- 
tired  to  produce,  or  rule  7,  commented  on 
In  United  States  t.  Sing  Tuck,  194  U.  S. 
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161,  169,  170,  48  L.  ed.  917,  921,  24  Sup. 
Ct.  Rep.  621,  as  giving  them  some  control 
or  choice  as  to  the  witnesses  to  be  heard. 
But,  unless  and  until  it  is  proved  to  the 
satisfaction  of  the  judge  that  a  hearing 
properly  so  called  was  denied,  the  merits 
of  the  case  are  not  open,  and,  we  may  add, 
the  denial  of  a  hearing  cannot  be  estab- 
lished by  proving  that  the  decision  was 
wrong. 

Order  reversed. 

Writ  of  habeas  corpus  to  issue. 

Mr.  Justice  Brewer  concurs  in  the  result. 


•PEOPLE  OF  THE  STATE  OF  NEW  YORK[  1 A 
EX  REL.  EDWARD  AND  JOHN  BURKE, 
LIMITED,  Plff.  in  Err., 

V. 

JAMES  L.  WELLS,  William  S.  Cogswell, 
George  J.  Gillespie,  Samuel  Strasbourger, 
and  Rufus  Scott,  as  Commissioners  of 
Taxes  and  Assessments  of  the  City  of 
New  York. 

(See  S.  C.  Reporter's  ed.  14-25.) 

Commerce  —  state  tax  on  Imports. 

The  cash  on  hand  and  notes  owned  by  a 
foreign  corporation,  doing  business  in  the 
state  as  importers,  which  are  the  proceeds 
of  the  sale  of  imported  goods  in  the  un- 
broken original  packages,  may  be  taxed  un- 
der N.  Y.  I^ws  1896,  chap.  908,  |  7,  as  capi- 
tal employed  in  business  within  the  state, 
without  infringing  the  prohibition  of  U.  8. 
Const,  art.  I,  §  10,  against  taxing  imports, 
although  the  bulk  of  the  proceeds  of  sueh 
sales  is  remitted  to  the  home  office  in 
Ireland,  where  it  is  customary  to  hold  the 
notes  in  New  York  for  collection,  and  to 
retain  there  sufficient  sums  to  meet  the  local 
expenses  of  the  business  and  to  pay  the 
duties  on  subsequent  importations. 

[No.  39.1 

Argued  NoTcmber  5  and  6,  1907.     Decided 
January  6,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coun- 
ty of  New  York,  to  review  a  judgment  en- 
tered pursuant  to  a  mandate  of  the  Court 
of  Appeals  of  that  state,  affirming  the  order 
of  the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  which  had,  in 
turn,  affirmed  an  order  of  the  Supreme  Court 
at  Special  Term,  dismissing  a  writ  of  cer- 
tiorari to  review  an  assessment  for  taxation 
on  the  capital  of  a  foreign  corporation,  em- 
ployed in  business  within  the  state.  Af- 
firmed. 

See  sanM  case  below  in  Court  of  Appeals. 
184  N.  Y.  276,  12  LJR.A.(N.S.)  906,  77  !S'. 
£.  19. 
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Statement  by  Mr.  Justice  Daj: 
This  is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  New  York  to  review 
the  judgTiient  rendered   upon   a  remittitur 
from  the  court  of  appeals  of  the  same  state, 
wherein  an  assessment  of  taxes  against  the 
plaintifT  in  error,  imposed  by  the  board  of 
taxes  and  assessments  of  the  city  of  New 
York,  who  are  the  defendants  in  error,  was 
affirmed.    The  taxes  were  for  the  year  1903, 
and  were  imposed  under  the  statutes  of  the 
state  of  New  York  taxing  nonresidents  of 
the  state  doing  business  in  the  state,  on  the 
capital  inyested  in  such  business,  as  per- 
sonal property,  at  the  place  where  such  busi- 
ness is  carried  on,  to  the  same  extent  as  if 
they   were   residents  of   the  state.     N.   Y. 
General  Tax  Law,  chap.  908,  Laws  of  1896, 
17. 
The    respondents,    in    the   return   to   the 
[^  C&]writ  of  certiorari  issued  *by  the  supreme 
court  of  New  York,  stated  that  the  method 
by  which  the  assessment  for  the  year  1903 
was  arrived  at  was  as  follows: 

"On  the  statement  submitted  to  us  ( sched- 
ule A),  it  appeared  that  the  relator  was  a 
corporation  organized  under  the  laws  of  tlie 
Kingdom  of  Great  Britain  and  Ireland,  that 
it  had  procured  a  certificate  authorizing  it 
to  do  business  in  this  state,  that  the  busi- 
ness of  the  corporation  proposed  to  be  car- 
ried on  within  this  state,  stated  in  its  ap- 
plication  under   the   provisions  of  chapter 
0S7  of  the  Laws  of  1892,  was  importers,  that 
the  place  within  the  state  named  in  said  ap- 
plication as  its  principal  place  of  business 
^-as  409  West  Fourteenth  street,  that  the 
<^ompany    transacted    business    within    this 
^tate  at  No.  409  West  Fourteenth  street,  in 
^he  cHy  of  New  York,  borough  of  Manhat- 
in,  and  that  the  company  was  assessed  by 
>he  state  comptroller  for  $124,000. 
"It  further  appeared  that  the  relator  kept 
wareroom  and  ofTlces  in  the  borough  of 
^fanhattan,  to  which   it  sent  its   products 
>om  Ireland  in  unbroken  original  packages 
be  sold,  that  on  all  these  goods  it  paid 
luties  to  the  United  States,  that  tlie  pro- 
^ceeds  x>f  the  goods  were  at  once  remitted  to 
'^he  main  office  in  Dublin,  after   reserving 
^he   necessary   amount   for   paying  the   ex- 
cuses of  the  business  conducted  in  the  city 
mii  New  York,  that  the  value  of  the  goods  on 
lumd,  as  shown  in  the  statement,  was  about 
the  average  amount  of  the  goods  usually 
kept  here  for  sale,  that  the  greater  part  of 
the   cash    on   hand   and    in    bank    was    in 
process  of  transmission  to  the  main  office, 
that  the  bank  account  was,  to  a  very  large 
extent,  kept  to  cover  the  payment  of  duties 
on  the  goods  shipped  here  for  sale,  and  that 
the   entire   amount   of   bills   receivable    re- 
sulted from  the  sales  of  imported  goods  in 
6S  li.  ed. 


unbroken  original  packages,  as  did  the  easb 
on  hand  and  in  bank. 
The  amount  receivable  on  notes 
and  open  accounts  was  stated 

to  be  $111,751  63 

The  value  of  goods,  wares,  and 

merchandise  in  this  state 45,841  21 

*The  value  of  safes,  fixtures,  and  [16] 

furniture  in  this  state 797  68 

Cash  on  hand  and  in  bank 6,122  63 

Cost  price  of  imported  goods  on 
hand     in    unbroken    original 

packages  45,841  21 

Amount  of  bills  and  accounts 
payable,  incurred  for  items 
included  in  the  sales  and  as- 
sets enumerated  24,053  91 

"It  was  admitted  that  the  amount  in- 
vested in  business  in  this  state  was  $707.68, 
which  was  the  value  of  the  relator's  safes, 
fixtures,  and  furniture  in  this  state. 

"From  all  this  evidence  we  determined 
that  the  relator  had,  on  the  second  Monday 
of  January,  1903,  established  and  was  con- 
ducting a  permanent  and  continuous  busi- 
ness in  this  state. 

"We  further  determined  that  the  amount 
receivable  on  notes  and  open  accounts,  and 
the  cash  on  hand  and  in  bank,  constituted 
capital  of  the  relator  invested  in  its  busi- 
ness in  this  state,  and  that  such  items  were 
pro]>erly  assessable  by  us.  We  accordingly 
fixed  the  assessment  against  the  relator  for 
the  year  1903  for  capital  invested  in  busi- 
ness in  this  state  at  the  sum  of  $04,600, 
which  amount  was  approximately  the  ag- 
gregate value  of  the  amount  rcocivahle  on 
notes  and  open  accounts,  the  safes,  fixtures, 
and  furniture  in  this  Bt&U\  and  the  casli 
on  hand  and  in  bank,  less  the  amount  of 
bills  and  accounts  payable  incurred  for  the 
items  included  in  the  sales  and  assets 
enumerated  in  said  statement.'' 

The  assessment  was  confirmed  when 
brought  tor  review  upon  certiorari  before 
the  New  York  supreme  court,  which  judg- 
ment was  uilirined  in  the  appellate  division, 
and  the  latter  judgment  was  aMirnied  by 
the  court  of  appeals  (184  N.  Y.  275,  77  N. 
E.  19),  from  which  judgment,  upon  re- 
mittitur, the  judgment  was  rendered  in  the 
supreme  court,  to  which  this  writ  of  error 
is  prosecuted. 

Mr.  Eklmund  Wctmore  argued  the  cause 
and  filed  a  brief  for  plaintifT  in  error: 

A  state  tax  upon  the  proceeds  received  for 
the  sale  of  an  article  in  original  and  un- 
broken packages,  imported  only  for  sale,  and 
upon  which  duties  have  been  paid,  and  where 
the  only  disposition  made  of  said  proceeds 
is  to  collect  them  and  at  once  remit  them 
to  -the  importer  abroad,  after  deducting  the 
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amount  of  duties  paid  and  the  expenses 
necessarily  incident  to  said  importation  and 
sale,  is  a  tax  upon  imports,  and  a  violation 
of  the  Constitution  of  tlie  United  States. 

Brown  t.  Maryland,  12  Wheat.  436.  442, 
444,  448,  6  L.  ed.  684,  686-688;  Fairbank  v. 
United  States,  181  U.  S.  283,  205,  45  L. 
ed.  862,  867,  21  Sup.  Ct.  Rep.  648;  People  v. 
Maring,  3  Keyes,a3Hr6;  Cook  v.  Pennsylvania. 
97  U.  S.  666,  571,  573,  24  L.  ed.  1016,  1017, 
1018;  M'Culloch  v.  Maryland,  4  Wheat.  316, 
4  L.  ed.  570;  Crandall  v.  Nevada,  6  Wall. 
35,  18  L.  ed.  746;  State  Freight  Tax  Case, 
15  Wall.  232,  21  L.  ed.  146;  Western  U. 
Teleg.  Co.  v.  Alabama  Bd.  of  Assessment 
(Western  U.  Teleg.  Co.  v.  Seay)  132  U.  S. 
472,  33  L.  ed.  409,  2  Inters.  Com.  Rep.  726, 
10  Sup.  Ct.  Rep.  161;  Fargo  v.  Michigan 
(Fargo  v.  Stevens)  121  U.  S.  230,  30  L. 
ed.  888,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct. 
Rep.  857 ;  Postal  Teleg.  Cable  Co.  v.  Adams, 
155  U.  S.  688,  30  L.  ed.  311,  5  Inters.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  268,  360;  Phila- 
delphia &  S.  Mail  S.  S.  Co.  y.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118. 

The  tax  cannot  be  sustained  simply  as  a 
tax  on  business. 

Crandall  v.  Nevada,  supra. 

The  proceeds  in  question  had  not  become 
part  of  the  common  mass  of  the  property 
within  the  state. 

Hibernia  Sav.  &  L.  Soc.  v.  San  Francisco, 
200  U.  S.  310,  50  L.  ed.  495,  26  Sup.  Ct. 
Rep.  265;  People  ex  rel.  National  Sewing 
Mach.  Co.  v.  Feitiier  (March  16,  1809;  N.  Y. 
L.  J.). 

Mr.  George  8.  Coleman  argued  the 
eause,  and,  with  Mr.  Francis  K.  Pendleton, 
filed  a  brief  for  defendants  in  error: 

The  tax  imposed  upon  the  credits  and 
moneys  representing  proceeds  of  sales  did 
not  contravene  the  provisions  of  the  Federal 
Constitution. 

New  York  v.  McLean,  170  N.  Y.  374,  63 
N.  E.  380;  Brown  v.  Maryland,  12  WHieat. 
419,  6  L.  ed.  678;  Cook  v.  Pennsylvania,  97 
U.  S.  566,  24  L.  ed.  1016;  Waring  v.  Mobile, 
8  Wall.  110,  19  L.  ed.  342;  MetropoliUn 
L.  Ins.  Co.  V.  New  Orleans,  206  U.  S.  402. 
51  L.  ed.  856,  27  Sup.  Ct.  Rep.  499;  Buck 
y.  Beach,  206  U.  S.  403,  51  L.  ed.  1112,  27 
Sup.  Ct.  Rep.  712. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

It  is  the  contention  of  the  plaintiff  in 
error  that  the  assessment  upon  $94,617.93, 
made  upon  office  furniture,  cash  on  hand 
and  in  bank,  and  the  amount  receivable 
upon  bills  and  accounts  payable,  is  yoid,  ex- 
cept as  to  the  item  of  office  furniture,  be- 
cause of  the  protection  afforded  by  the  Con- 


stitution of  the  United  States  against  taxes 
hy  states  upon  imports. 

As  to  the  open  accounts  which  might  ba 
included  in  the  bills  receival>lc,  the  court  of 
appeals  declined  to  pass  upon  the  *va]idity[SO 
of  the  taxes  on  them,  as,  according  to  the 
practice  in  that  state,  it  was  incumbent 
upon  the  relator  to  point  out  what  part 
of  the  bills  receivabl«»  were  of  that  class,  but 
did  hold  that  the  cash,  and  the  notes  which, 
it  was  admitted,  were  held  in  New  York 
until  maturity,  although  the  proceeds  of 
sale  of  goods  imported  and  sold  in  the  origi- 
nal packages,  were  properly  within  the  tax- 
ing power  of  the  state  of  New  York  under 
the  section  of  the  statute  referred  to,  and 
that  such  exercise  of  power  did  not  yiolate 
the  Constitution  of  the  United  States. 

The  section  of  the  ConHtitutinn  relied 
upon  by  the  plaintiff  in  error  in  the  argu- 
ment in  this  oourt  is  article  1,  |  10,  which 
provides : 

''No  state  shall,  without  the  consent  of 
the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  innpce- 
tion  laws;  and  the  net  produce  of  all  duties 
and  imposts  laid  by  any  state  on  imports  or 
exports  shall  be  for  the  use  of  the  Treas- 
ury of  the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control 
of  the  Congress." 

The  contention  of  the  learned  counsel  for 
plaintiff  in  error  is  succinctly  stated  in  his 
brief  as  follows: 

''The  ground  taken  by  the  plaintifT  in 
error  is  that  the  tax  on  the  proceeds  of  the 
goods  in  original  packages  in  the  course  of 
transmission  to  the  owner  abroad  is,  in  es- 
sence and  effect,  a  tax  upon  the  sale  of  said 
goods,  and,  therefore,  a  tax  upon  imports 
and  a  violation  of  tlie  Constitution  under 
the  principle  laid  down  in  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678,  and  the 
cases  following  that  decision." 

The  case  referred  to  (Brown  v.  Maryland) 
is  the  leading  one  upon  this  subject,  and  has 
been  cited  perhaps  as  often  as  any  of  tlia 
groat  decisions  of  Chief  Justice  Marshall, 
and  not  attempted  to  be  modiUed  in  the  sub- 
sequent decisions  of  this  court.  In  that  caae 
this  section,  as  well  as  article  1,  |  8,  tlie 
commerce  clause  of  the  Constitution,  were 
given  consideration  by  the  court.  It  was 
held  that  an  act  of  the  state  of  Maryland, 
*which  required  an  importer  of  foreign  nier-[] 
chandise,  under  certain  penalties,  to  take 
out  a  license  from  the  state,  for  which  he 
should  be  taxed  $50,  before  he  should  be 
authorized  to  sell  the  imported  articles  in 
the  original  packages,  was  in  violation  of 
the  commerce  clause  of  the  Constitution  knd 
within  the  prohibition  on  the  states  of  the 
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light  to  lery  duty  on  importationB.  And  in 
this  connection  the  Chief  Justice  discussed 
aund  laid  down  certain  general  principles  by 
irhich  to  determine  whether  an  act  of  the 
legislature  does  interfere  with  the  para- 
mount purpose  of  the  Constitution  in  these 
respects. 

In  a  late  case  in  this  court,  Brown  v. 
Maryland  is  fully  considered,  and  the  fol- 
lowing propositions  are  said  to  be  estab- 
lished in  that  case: 

'^1.  That  the  payment  of  duties  to  the 
United  States  gives  the  right  to  sell  the 
thing  imported,  and  that  such  right  to  sell 
cannot  be  forbidden  or  impaired  by  a  state. 

*'2.  That  a  tax  upon  the  thing  imported 
during  the  time  it  retains  its  character  as 
an  import  and  remains  the  property  of  the 
importer,  'in  his  warehouse,  in  the  original 
form  or  package  in  whicli  it  was  imported,' 
is  a  duty  on  imports  within  the  meaning  of 
the  Constitution;  and 

**3.  That  a  state  cannot,  in  the  form  of  a 
license  or  otherwise,  tax  the  right  of  the  im- 
porter to  sell;  but,  when  the  importer  has 
so  acted  upon  the  goods  imported  that  they 
have  become  incorporated  or  mixed  with  the 
general  mass  of  property  in  the  state,  such 
goods  have  then  lost  their  distinctive  charac- 
lor  as  imports,  and  liavc  become  from  that 
time  subject  to  state  taxation,  not  because 
tliey  are  the  proilucts  of  other  countries,  but 
because  they  arc  property  within  the  state 
in  like  condition  with  other  property  that 
should  contribute,  in  the  way  of  taxation,  to 
the  support  of  the  government  which  pro- 
trcts  the  owner  in  his  person  and  estate." 
May  V.  New  Orleans,  178  U.  S.  496-607,  44 
L.  e<l.  1105-1101),  20  Sup.  Ct.  Rep;  97()-980. 

In  Cook  V.  Pennsylvania,  97  U.  S.  666, 
24  L.  ed.  1015,  it  was  held  that  the  tax  by 
the  state  on  the  amount  of  sales  of 
guods  made  by  sales  by  an  auctioneer  of 
imported  goods,  before  incorporation  in- 
[SS]to  "t^e  general  property  in  the  state,  was  a 
tax  on  the  goods  themselves.  Previous  cases 
were  reviewed  by  Mr.  Justice  Miller,  and  the 
result  of  them  stated  to  be: 

"The  tax  on  sales  made  by  an  auctioneer 
it  a  tax  on  the  goods  sold  within  the  terms 
of  this  last  decision,  and,  indeed,  within  all 
the  cases  cited;  and;  when  applied  tJ  foreign 
goods  sold  in  the  ori<:;inal  packajj^es  of  the 
importer,  before  they  have  become  incorpo- 
rated into  the  general  property  of  the  coun- 
try', the  law  imposing  such  tax  is  void  as 
Isying  a  duty  on  imports." 

And  in  the  late  case  of  American  Steel 
ft  Wire  Co.  v.  Speed,  192  U.  S.  518,  48  L.  ed. 
545,  24  Sup.  Ct.  Rep.  365,  the  distinction 
was  |Jointed  out  between  taxes  upon  goods 
imported  from  abroad — imported  in  the  legal 
■ense — and  those  sent  from  another  state; 


states  have  the  power,  after  the  goods  reaeh 
their  destination  and  are  held  fur  sale,  to 
tax  them.  Whereas,  following  Brown  T. 
Maryland,  where  goods  are  imported  in  the 
strict  sense,  they  preserve  their  character  as 
imports  so  long  as  they  are  not  sold  in  the 
original  packages  in  which  they  are  import- 
ed, or  by  the  act  of  the  importer  incorporat- 
ed into  the  general  property  of  the  state. 

It  may  be  stated  as  the  result  of  the  de- 
cision that,  as  to  imported  goods,  the  state 
may  not  impose  taxes  directly  upon  the 
goods  or  upon  the  right  to  sell  them,  or  im- 
pose license  fees  upon  importers  for  the 
privilege  of  selling,  so  long  as  the  goods  re- 
main  in  the  original  package  unincorpo- 
rated into  the  general  property.  All  such 
attempts  at  taxation  are  in  violation  of  the 
Constitution  and  void. 

But  in  Brown  v.  Maryland,  and  in  subse- 
quent cases  in  this  court,  the  principle  is 
recognized,  as  was  stated  by  Chief  Justice 
Marshall  in  the  original  case,  that  thie 
prohibition  in  the  Constitution  should  be 
carried  "no  further  than  to  prevent  the 
states  from  doing  that  which  it  was  the 
great  object  of  the  Constitution  to  prevent ;"* 
— ^which  was  interference  with  eitlier  the 
collection  of  duties  upon  imports  or  the 
right  of  the  importer,  who  has  paid  duty,  to 
sell  the  imported  goods  in  the  unbroken 
packages  in  which  they  were  imported. 

*The  Chief  Justice  instanced  the  case  of[23] 
the  peddler  who  carried  goods  unpacked 
from  the  original  packages  for  sale  throu*^li 
the  country,  and  the  case  of  the  importer  of 
plate  for  his  own  use,  whose  privileges  did 
not  extend  beyond  the  protection  of  the  right 
of  the  importer  to  sell  in  the  original  pack- 
ages, and  whose  conduct  in  reference  to  the 
goods  had  been  such  as  to  destroy  their  char- 
acter as  original  packages  and  mingle  them 
with  the  goods  and  property  of  the  country, 
and  thus,  notwithstanding  their  importa- 
tion, to  make  them,  for  the  purpose  of  taxa- 
tion, part  of  the  general  property  of  the 
country  and  liable  to  contribute,  in  consid- 
eration of  the  protection  received,  to  the 
general  welfare,  by  way  of  taxes  levied  for 
public  purposes.  Tliis  right  of  taxation  by 
the  state  was  distinctly  recognized  in  May  v. 
New  Orleans,  supra,  where  the  goods  im- 
ported in  the  original  packages  were  sepa- 
rated therefrom  and  placed  on  the  shelves 
and  counters  of  the  importing  merchant. 

The  exact  question  in  this  case  is.  Has  a 
condition  of  facts  arisen  which  renders  ap- 
plicable the  principle  that  the  thing  taxed 
has  lost  its  distinctive  character  as  an  im- 
port in  such  sense  that  it  has  become  sub- 
ject to  the  taxing  power  of  the  state? 

The  power  of  the  state  of  New  York  to 
impose  a  tax  upon  the  cash  and  these  notes 


IS  to  which  latter  class  of  merehandise  the    as  capital  employed  in  a  business  within 
Sa  Ii.  ed.  24  St^ 
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the  state,  laying  aside  for  the  moment  the 
question  as  to  their  character  as  proceeds 
of  the  sale  of  imports,  cannot  be  doubted  in 
view  of  the  previous  decisions  of  this  court. 
Particularly  the  recent  case  of  Metropolitan 
L.Ins.  Co.  V.  New  Orleans,  decided  at  the 
last  term  (206  U.  S.  306,  51  L.  ed.  863,  27 
Sup.  Ct.  Rep.  400 ) ,  wherein  it  was  held  that 
those  engaged  in  the  business  of  lending 
money  in  a  state,  being  nonresidents  of  the 
same,  might  be  taxed  upon  the  capital  em- 
ployed in  such  business,  precisely  as  the 
state  could  tax  the  capital  of  its  own  citi- 
zens. 

The  constitutional  protection,  as  we  have 
seen,  is  intended  to  secure  the  right  to  bring 
[2 4] in,  and  to  sell  in  the  original  packages,  *the 
goods  imported;  and,  that  this  right  may 
not  be  impaired,  direct  taxes  upon  goods  or 
license  taxes  for  the  privilege  of  sale  can- 
not be  levied;  and  the  decision  in  Brown  v. 
Maryland  recognizes  that  the  importer  may 
lose  this  right  of  protection  by  mingling 
such  goods  with  other  property,  and  altering 
their  character  as  importations  in  original 
packages,  and  making  them  by  his  conduct 
subject  to  the  taxing  power  of  the  state. 
And  we  think  the  same  principle  may  be 
applied  to  the  proceeds  of  the  sale  of  the 
goods,  which,  while  not  directly  taxable  as 
such,  any  more  than  the  goods  themselves, 
may  be  dealt  with  by  the  owner  in  such  wise 
as  to  become  subject  to  taxation  as  other 
property. 

And  we  think  such  a  case  is  presented  in 
the  facts  now  before  us.  The  plaintiffs  in  er- 
ror have  established  a  warehouse  and  place  ol 
burtinrss  in  the  state  of  New  York  for  the 
Sale  of  their  imported  goods.  This  business 
is  of  a  permanent  character;  the  goods  are 
constantly  received  and  sold  and  replaced 
by  other  goods.  Cash  is  deposited  in  bank 
in  New  York,  and  is  subject  to  use  as  the 
nee<l8  of  the  business  may  require.  In  this 
business  it  takes  notes  for  sales  of  such 
goods.  Tliese  notes  are  not  directly  trans 
niittcd  to  its  home  oflice  in  Duhlin,  but  arc 
held  for  collection  in  connection  with  th«* 
business  in  New  York;  and  while  the  bulk 
of  the  proceeds  may  be  sent  abroad,  sufli 
cient  sums  are  retained  to  meet  the  ex[>ensc8 
of  the  business  and  pay  duties  on  subsequent 
importations  of  goods. 

We  think  the  constitutional  protection 
afforded  the  importer  against  state  action 
does  not  require  the  pro|HMty  thus  held  and 
used  to  be  exempted  from  state  taxation. 
While  it  is  true  that  a  large  proportion  of 
proceeds  of  the  notes  after  collection  arc 
sent  to  the  home  office  of  the  plaintiffs  in 
error,  they  are  not  taxed  in  transit  as  the 
proceeds  of  sale  of  im|x)rted  goods;  for  th" 
notes  are  held  in  New  York  for  collection. 
Mnd,  when  paid,  a  part  of  the  proceeds  are 


I  held  for  other  purposes  in  connection  with 
the  business,  and  the  balance  remitted  to 
the  home  ofiioe. 

*By  reason  of  this  course  of  eonduct,  we[sa 
thinks  these  proceeds  have  lost  that  distine- 
tive  character  which  would  give  them  tlw 
right  to  the  protection  of  the  Federal  Con- 
stitution under  the  clause  invoked,  and  the 
cash  taxed  and  the  amount  of  these  notes 
have  become  capital  invested  in  business  in 
the  state  of  New  York,  which  business  ia 
carried  on  under  the  protection  of  the  laws 
of  that  state,  and,  so  far  as  the  capital  ia 
invested  in  it,  is  subject  to  taxation  by  tha 
laws  of  the  state. 

We  think  the  Court  of  Appeals  did  not 
err,  and  the  judgment  of  the  Supreme  Court 
rendered  upon  remittitur  from  the  Court 
of  Appeals  is  affirmed. 


YOSEMITE  GOLD  MINING  &  MILLtNO 

COMPANY,  PlfT.  in  Err., 

v. 

£.  L.  EMERSON,  Mrs.  A.  L.  Emerson,  F. 
F.  Britton,  Jacob  Miller,  F.  L.  Aigall,  and 
Harry  Argall. 

(See  S.  C.  Ileporter's  ed.  26-32.) 

Mines  — lack  of  notice  of  locution-* 
u'lio  may  rnlse  objection. 

1.  One  who  attempts  to  relocate  a  mining 
claim  on  the  theory  that  the  required 
amount  of  annual  assessment  work  has  not 
been  done,  with  full  knowledge  of  the  loca- 
tion and  boundaries  of  the  claim,  cannot  as- 
sert a  forfeiture  of  title  for  failure,  on  the 
part  of  the  original  locators,  to  comply  with 
the  mining  rules  respecting  notices  of  loca- 
tion. 

Error  to  state  conrt  — questions  review 
able  — review  of  facts. 

2.  The  decision  of  the  highest  court  of  a 
state  that  the  determination  of  the  trial 
court,  based  on  conflicting  testimony,  that 
the  original  locators  of  a  mining  claim  had 
resumed  their  assessment  work  within  the 
meaning  of  U.  S.  Rev.  Stat,  f  2324,  V.  S. 
Conip.  Stat.  1001,  p.  1420,  before  an  attempt- 
ed adverse  relocation,  was  conclusive  on  ap- 
peal,  does  not  amount  to  a  denial  of  tlis 
right  of  relocation  claimed  under  that  sec- 
tion, so  as  to  permit  a  review  in  the  Su- 
preme Court  of  the  United  Stales  on  writ 
of  error. 

[No.  69.] 

Argued   December   13,   1907.     Decided  Jan- 
uary 0,  1908. 

^'^^^'"^^~~"""^'^^  p— ^^»^^^^-^^— ^j.^^.— <a 

Note. — As  to  relocation  of  mining  claim 
as  abandoned  or  forfeited — see  note  to  W^il- 
son  V.  Freeman,  68  L.R.A.  833. 

As  to  what  questions  the  Federal  Suprems 
Court  will  consider  in  reviewing  the  jud^ 
ments  of  state  courts,  see  note  to  State  ex 
rel.  Uill  ▼.  Dockery,  03  L.R.A.  671. 
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IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  California  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg 
znent  of  the  Superior  Court  of  Toulumne 
County,  in  that  state,  quieting  title  to  a 
mining  claim.    Affirmed. 

See  same  case  below,  149  Cal.  50,  85  Pae. 
122. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  C.  Kennedy  argued  the  cause, 
asnd,  with  Mr.  A.  H.  Jarman,  filed  a  brief 
^or  plaintiff  in  error. 

Mr.  John  E.  Laslcey  Argued  the  cause, 
mnd,  with  Mr.  J.  P.  O'Brien,  filed  a  brief 
^or  defendants  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of 
'the  court: 

This  case  originated  in  an  action  brought 
%o  quiet   title   to  a   certain   mining  claim 
trailed  the  Slap  Jack  Mine,  situated  in  Tuo- 
lumne  county,    California.     The    case    was 
twice  in  the  supreme  court  of  California. 
In  the  first  trial  the  superior  court  of  Tuo- 
lumne  county  gave   judgment    in    favor   of 
the  then  defendant  McWhirter;   on  appeal 
this  judgment  was  reversed.     133  Cal.  510, 
65  Pac.   1036.     After  the  case  went  back, 
tlie  present  plaintiff  in  error,  the  Yosemite  i 
Gold   Mining   &   Milling   Company,   as   the  ' 
successors  in  interest  to  McWhirter  and  de- 
fendants Argall,  was  made  a  defendant. 

As  to  the  Arjcrall  interest,  covering  nine 

twentieths   of   t'-^   property,   based  on   the 

same  location.  \  ..ilo  judgment  was  rendered 

in    the    court    below,    as    to   this    interest, 

Against  the  present  plaintiff  in  error,  in  the 

supreme  court  a  nevi  trial  was  awarded  and 

^lie  case  remanded,  and  with  that  interest 

^v«  Iiave  nothing  to  do  upon  this  writ  of  er- 


As   to   the    remaining   eleven   twentieths, 

^iie  court  rendered  a  final  judgment  against 

^^e  present  plaintiff  in  error,  Yosemite  Gold 

^^Jining  &  Milling  Company,  decreeing  that 

^  ^c  defendants  in  error  F.  F.  Britton  and 

ine  L.  Emerson  ^vere  each  the  owner  of 

no  undivided  fourth  part  of  the  claiin.  nnd 

.efendant  in  error  Miller  the  owner  of  the 

^•ne  undivided  twentieth  part  thereof.     149 

^i::al.  50,  85  Pac.  122.    To  this  judgment  the 

^^Dresent  writ  of  error  is  prosecuted. 

We    proceed    to    examine    the    questions 
^hich  are  now  in  this  court.     The  mining 
<:laim  of  the  Yosemite  Gold  Mining  &.  Milling 
Company,  plaintiff  in  error,  is  based  upon 
the  attempted   location   thereof  within   the 
«anie  limits  as  the  original  Slap  Jack  Mine, 
made  bv    McWhirter   on   Januarv    1,    1809, 
shortly  after  midnight.     McWhirter  under- 
took to  **jump''  the  former  claim  upon  the 
theory-  that  the  assessment  work  for  the  year 
V^^]*1898   required  by  i  2324,  Rev.  SUt.,  as 

5a  ii.  cd. 


amended  1880,  U.  S.  Com  p.  Stat.  1901,  pw 
1426,  had  not  been  done. 

The  first  contention  made  by  the  plaintifT 
in  error  is  that  one  Coyle,  under  whom  tha 
defendants  in  error  claim  title,  never  mada 
a  valid  location  of  the  mining  claim,  becauaa 
he  posted  but  one  notice  of  location  upon 
the  claim.  Under  the  authority  of  f  2324» 
Revised  Statutes,  supra,  the  miners  of  every 
mining  district  are  given  authority  to  makt 
regulations  not  in  conflict  with  the  laws  of 
the  United  States  or  any  state  or  territory 
in  which  the  district  is  situated.  U.  S, 
Comp.  Stat.  1901,  p.  1426.  Section  3  of  the 
mining  rules  and  regulations  of  Tuolumnt 
mining  district  of  Tuolumne  county,  Call* 
fornia,  provides: 

"Sec.  3.  Mining  claims  hereafter  located 
in  said  district  upon  veins  or  lodes  of  quarts, 
or  other  rock,  or  veins  of  metal,  or  its  oret» 
shall  be  located  in  the  following  manner,  to 
wit:  By  posting  thereon  two  notices,  writ- 
ten or  printed  upon  paper,  or  some  metallie 
or  other  substance,  each  to  be  posted  in  such 
manner  as  to  expose  to  view  the  full  con* 
tents  of  the  notice,  one  of  which  shall  be 
posted  in  a  conspicuous  place  at  each  end 
of  the  claim.  Said  notices  shall  contain  the 
name  or  names  of  locators,  the  date  of  tha 
location,  and  such  a  description  of  the  claim 
or  claims  located,  by  reference  to  some  nat- 
ural object  or  permanent  monument,  as  will 
identify  the  claim.  Said  notice  may  be  in 
the  following  form,  to  wit: 

"  ^Notice  is  hereby  given  that  the  under- 
signed have  taken  up  —  hundred  feet  of  this 
vein  or  lode,  and  that  the  claim  so  taken 
up   is  described  as   follows:      (Here  insert 

description.)     Dated  —  day  of ,  18  — w 

A.  B. 
C.  D.'" 

The  supreme  court  of  California  held  that 
its  decision  in  the  present  case  upon  this 
question  was  concluded  by  the  ruling  made 
upon  the  first  appeal,  which  decision  con- 
tinued to  be  the  law  of  the  case.  Upon  the 
first  appeal  (133  Cal.  510,  65  Pac.  103(i)  it 
was  held  that  the  failure  to  comply  with 
the  mining  'rules  in  this  respect  would  not(301 
work  a  forfeiture  of  title,  inasmuch  as  there 
was  nothing  in  the  rules  which  made  non- 
compliance a  cause  of  forfeiture;  that,  un- 
less the  rule  so  provided,  the  failure  to  coOA- 
]>ly  with  its  requirements  would  not  work 
a  forfeiture.  The  court  cited  other  Califor- 
nia cases  to  the  same  point  and  cases  from 
the  supreme  court  of  Arizona  (Rush  T. 
French,  1  Ariz.  99,  25  Pac.  816;  Johnson 
v.  McLaughlin,  1  Ariz.  403,  4  Pac.  130); 
also  tlie  decision  of  Judge  Sawyer  in  Jupi* 
ter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.  7 
Sawy.  90,  11  Fed.  666.  There  seems  to  be 
a  conflict  in  state  decisions  upon  this  sub- 
ject*    The  supreme  court  of  Montana  diffen 
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with  th%  supreme  conrt  of  California.  King 
▼.  Edwards,  1  Mont.  236-241.  As  does  also 
the  supreme  court  of  Nevada.  Mallett  v. 
Uncle  Sam  Gold  &  S.  Min.  Co.  1  Nev.  188, 
90  Am.  Dec.  484.  Lindlej,  in  his  work  on 
Mines,  seems  to  prefer  the  California  rule 
as  a  "safe  and  conservative  rule  of  deci- 
sion, tending  to  the  permanency  and  secu- 
rity of  mining  titles."  1  Lindley,  Mines,  2d 
ed.  I  274.  But,  in  view  of  the  facts  of  this 
case,  we  do  not  deem  it  necessary  to  decide 
whether  a  forfeiture  will  arise  simply  from 
a  violation  of  this  mining  regulation. 

It  appears  in  this  record  that  McWhir- 
ter's  location  was  made  about  three  years 
after  the  Coyle  location,  and  after  the  rec- 
ord of  the  notice  and  the  marking  of  the 
claim  on  the  grounds  so  that  the  boundaries 
could  be  readily  seen.  Furthermore  it  ap- 
pears from  the  testimony  of  McWhirter: 

"I  knew  the  Jim  Blaine  Mine,  formerly 
the  Slap  Jack  Mine.  I  went  on  the  prop- 
erty first  on  Saturday,  December  Slst,  1898. 
I  went  with  James  Paul.  I  looked  over  the 
ground.  Mr.  Paul  showed  m«  the  bound- 
aries of  the  claim.  I  ascertained  the  dif- 
ferent points  of  the  claim  and  the  monu- 
ments. .  .  .  When  I  attempted  to  lo- 
cate the  claim  known  as  the  Jim  Blaine 
Mine,  I  was  attempting  to  'jump'  or  relo- 
cate the  Slap  Jack  Mine.  Ihe  ground  em- 
braced within  the  exterior  boundaries  of  the 
Jim  Blaine  Mine  was  the  same  ground  in- 
cluded within  the  exterior  boundaries  of  tiie 
Slap  Jack  Mine.  When  I  was  on  the  ground 
on  December  31,  1898,  I  knew  the  boundaries 
[31]of  *the  Slap  Jack  Mine.  They  were  pointed 
out  to  me  by  Mr.  Paul  on  December  31, 
1898." 

In  further  course  of  examination  he  tes- 
tifies that  he  was  sent  up  by  another  party 
to  jump  the  Slap  Jack  Mine.  McWhirter 
was  not  undertaking  to  take  advantage  of 
the  want  of  notice,  but  was  ''jumping'"  the 
claim  on  the  theory  that  the  required 
amount  of  assessment  work  for  1898  had  not 
been  done.  To  hold  that  the  want  of  notice 
under  such  circumstances  would  work  a  for- 
feiture would  be  to  permit  the  rule  to  work 
gross  injustice  and  to  subvert  the  very  pur- 
pose for  which  it  was  enacted.  The  object 
of  posting  the  preliminary  notice  of  the 
cUim  is  to  make  known  the  purpose  of  the 
discoverer  to  claim  title  to  the  same  to  the 
extent  described,  and  to  warn  others  of  the 
prior  appropriation.  Lindley,  Mines,  2d  ed. 
f  350.  In  this  case  the  locator  had  gone 
beyond  this  preliminary  notice;  the  out- 
lines of  the  claim  had  been  marked,  and  the 
extent  of  the  claim  was  fully  known  to  Mc- 
Whirter when  he  attempted  his  location. 
He  knew  all  about  the  location  and  bound- 
aries of  the  claim  that  any  notice  could 
have  given  lum.     Ha  undertook  to  locate 


his  new  claim  precisely  within  the  bound- 
aries of  the  old  one,  and  was  seeking  to  take 
advantaj^  of  the  want  of  compliance  with 
the  statutory  requirement  as  to  the  amount 
of  annual  assessment  work  to  be  done.  Hav- 
ing this  knowledge,  we  hold  that  McWhir- 
ter, and  those  claiming  under  him,  could 
not  claim  a  forfeiture  of  title  for  want  of 
preliminary  notice  under  the  former  loca- 
tion. W>  thus  dispose  of  the  only  question 
which  could  be  held  to  raise  a  Federal  ques- 
tion. Upon  the  other  points  made  as  to  the 
McWhirter  interest,  we  think  this  case  pre- 
sents no  Federal  question. 

The  contention  is  made  that  the  assess- 
ment work  required  by  f  2324,  Revised  Stat- 
utes, was  not  done  for  the  year  1898.  As 
pointed  out  by  the  supreme  court  of  Cali- 
fornia, f  2324  provides:  The  mine  ^shall 
be  open  to  relocation  in  the  same  manner 
as  if  no  location  of  the  same  had  ever  been 
made,  provided  that  tlie  original  locators, 
their  heirs,  assigns,  or  legal  *repre9entatives,[ SI 
have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location."  The  trial 
court  found  that  the  work  had  been  resumed 
before  the  attempted  adverse  location.  After 
reciting  the  conflict  of  testimony  in  the  trial 
court  as  to  whether  the  work  had  been  re- 
sumed within  the  meaning  of  the  statute, 
so  as  to  prevent  such  adverse  location,  the 
supreme  court  said:  "It  was  for  the  trial 
court  to  determine  this  conflict,  which  it 
has  done  by  the  finding  in  question,  and  its 
determination  is  conclusive  upon  this  ap- 
peal." 

In  thus  deciding,  the  supreme  court  of 
the  state  did  not,  within  the  meaning  of  | 
709  of  the  Revised  Statutes,  U.  S.  Comp. 
Stat.  1901,  p.  575,  decide  any  right  of  Fed- 
eral origin  adversely  to  the  plaintiff  in  er- 
ror. It  simply  held  that  there  was  a  con- 
flict of  testimony  in  the  record  upon  this 
subject,  and  that  the  conclusion  of  the  court 
below  upon  this  matter  of  fact  was  conclu- 
sive upon  the  ap|)ellate  court.  Tliis  does 
not  amount  to  a  denial  of  a  Federal  right, 
concerning;  which  the  plaintiff  in  error  had 
especially  set  up  his  claim  so  as  to  give  the 
right  of  review  of  the  decision  of  the  state 
supreme  court  in  this  court.  Dower  v.  Rich- 
ards, 151  U.  S.  C5S,  38  L.  ed.  305,  14  Sup. 
Ct.  Rep.  452,  and  cases  therein  cited. 

The  judgment  of  the  Supreme  Court  of 
California  is  aftirmed. 


UNITED  STATES,  Appt, 

V. 

WILLIAM  G.  MILLER. 

(See  S.  C.  Reporter's  ed.  32-38.) 

Vnvy  — extra  pay—- of  flag  lieutenant  as 
aid  to  rear  aclnilrnl. 
1.  A  lieutenant  in  the  Navy^  assigned  t# 
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duty  on  tlie  penonal  ttaff  of  a  rear  admiral 
as  flag  lieutenant/  is  entitled  to  the  extra 
pay  due  an  aid  of  the  rear  admiral,  al- 
though lie  ia  not  technically  designated  as 
an  aid  in  the  provisions  of  the  iTavy  Reg- 
ulations of  180C,  If  343-345,  authorizing 
such  selection,  and  although  such  regula- 
tions expressly  provide  for  the  selection  of 
juniors  to  the  flag  lieutenant  to  serve  as 
aids. 

Navy  —  longevity  pay. 

2.  Longevity  pay  of  a  naval  lieutenant 
is  not  to  be  based  upon  his  increased  allow- 
ance as  an  aid  to  a  rear  admiral,  under  the 
act  of  June  30,  1882  (22  SUt.  at  L.  118, 
chap.  254,  U.  S.  Comp.  Stat.  1901,  p.  896), 
providing  that  such  pay  shall  lie  computed 
on  the  yearly  pay  of  the  grade. 

[No.  90.] 

Submitted  December  16,  1907.    Decided  Jan- 
uary 6,  1908. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  extra  pay, 
and  longevity  pay  based  upon  such  extra 
pay;  to  a  lieutenant  in  the  Navy,  assigned 
to  duty  on  the  personal  staff  of  a  rear  ad- 
miral as  flag  lieutenant.  Modified  by  dis- 
allowing longevity  pay  so  far  as  based  upon 
the  additional  pay,  and  aa  so  modified  af- 
firmed. 

See  same  case  below,  41  Ct.  CI.  400. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt^  Assistant  Attor- 
taey  General  Van  Orsdel,  and  Mr.  John  Q. 
"^Iionipson  submitted  the  cause  for  appel- 
•Y^tnt. 

Iklessrs.  George  A.  King  and  William 
.  King  submitted  the  cause  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of 
he  court: 

This  case  is  an  action  in  the  court  of  claims, 
^jrought  by  William  G.  Miller,  a  lieutenant 
^n  tlie  Navy,  and  who  served  as  flag  Heuten- 
^■int  on  the  personal  staff  of  Hear  Admiral 
^Xautz  from  July  1,  1899,  to  March  2,  1900, 
"^or  which  period  he  claims  that  he  is  enti- 
tled to  recover  pay  at  the  additional  rate  of 
^00  a  year,  as  an  aid  to  the  rear  admiral, 
and,  secondly,  an  additional  sum  for  longev- 
ity increase,  based  upon  this  additional  al- 
lowance.   Tlie  facts  were  found  by  the  court 
of  claims  and  judgment  rendered  in  favor  of 
the    claimant   upon   both    branches    of    his 
claim.    41  Ct.  CI.  400.    From  this  judgment 
the  United  States  appeals. 

It  is  the  contention  of  counsel  for  the  ap- 
pellee, claimant  below,  that  this  case  is 
ruled  by  the  decision  of  this  court  in  United 
SUtes  v.  Crosley,  190  U.  S.  327,  49  L.  ed. 


Note. — As  to  extra  pay  or  compensation 
to  oflicers — see  note  to  United  States  v.  Mac- 
daniet  9  L.  ed.  U.  8.  687. 
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497,    25    Sup.    Ct.    Rep.    261,    upon    beCk 
branches. 

From  the  findings  of  fact,  it  appears  that 
the  claimant  was  a  lieutenant  in  the  Navy 
from  July  1,  1899,  to  March  2,  1900,  of 
more  than  fifteen  years'  service.  On  Octo- 
ber 16,  1898,  he  reported,  by  order  of  the 
Secretary  of  the  Navy,  to  Rear  Admiral 
Kautz,  commander  in  chief  of  the  Paeifie 
division,  *for  such  duty  as  might  beassigned[S4 
him  on  the  flagship.  On  that  day  he  was 
assigned  to  duty  on  the  personal  staff  of 
the  commander  in  chief  as  flag  lieutenant, 
where  he  continued  to  serve  until  March  2, 
1900.  During  that  time  the  personal  staff 
of  Rear  Admiral  Kautz  consisted  of  two 
officers,  one,  the  claimant.  Miller,  designated 
as  flag  lieutenant,  and  the  other,  flag  see- 
retary  or  clerk. 

In  the  findings  of  fact  the  duties  of  the 
officers  constituting  the  personal  staff  are 
set  forth  in  a  letter  from  the  Secretary  of 
the  Navy,  which  we  shall  have  occasion  to 
notice  later. 

The  claim  for  additional  pay,  as  aid  to 
Rear  Admiral  Kautz  was  predicated  upon 
fl  1098  and  1261  of  the  Revised  SUtutet, 
U.  8.  Comp.  Stat  1901,  pp.  807  and  803, 
providing  aids  to  major  generals,  and  Ax- 
ing an  allowance  of  $200  a  year  in  addition 
to  the  pay  of  the  rank  of  such  aid,  and  the 
opening  clause  of  the  Navy  personnel  act 
of  March  3,  1899  (30  SUt.  at  L.  1004,  chap. 
413,  U.  S.  Comp.  SUt.  1901,  p.  982),  glTr 
ing  to  commissioned  officers  of  the  line  ^ 
the  Navy  and  of  the  Medical  and  Pay  Corpp 
the  same  pay  and  allowances,  except  forage, 
as  are  or  may  be  provided  for  officers  of 
corresponding  rank  in  the  Army.  These 
sections  of  the  sUtutes  were  considered  in 
United  SUtes  v,  Crosley,  supra,  and  it 
was  held  that  the  allowance  of  extra  pay 
was  due  to  the  aid  of  the  rear  admiral, 
corresponding  to  the  extra  pay  allowed 
to  the  aid  of  the  major  general  in  the 
Army.  The  difference  in  this  respect  be- 
tween the  Crosley  Case  and  the  one  now 
under  consideration  is,  that  the  claiihant 
in  that  case  was  designated  as  an  aid,  while 
in  the  present  case  the  claimant  was  as- 
signed to  duty  on  the  personal  staff  of  the 
commander  in  chief  as  fiag  lieutenant;  it 
is  therefore  claimed  that  he  is  not  entitled 
to  the  extra  compensation  due  only  to  an  ai«? 
to  the  rear  admiral.  This  argument  is 
predicated  on  f|  343,  344,  and  345  of  the 
regulations  of  the  government  of  the  Navy, 
1896,  which  are  as  follows: 

'•See.  343.  The  chief  of  staff,  flag  lieuten- 
ant, clerk,  and  aids  shall  constitute  the 
personal  staff  of  a  flag  officer. 

'*Sec.  344.  (1)  A  flag  officer,  wh«n  or- 
dered to  a  command  afloat,  may,  at  his  dis- 
cretion, ffnominaU  to  the  SecreUry  of  the 
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(ISJ'Kavj  •  line  officer  not  abnt-i>  thr  rank  of 
lieutenant  tu  Mrte  on  his  stalT  ■«  flag  Heu- 
tcnant,  and  a  line  officer  not  atiove  tUerank 
o[   lieuten&nt,   junior   grade,    to    aerve    aa 

"(2}  The  flag  lieutenant,  in  addition  to 
his  other  dutie*,  shall  be  the  fleet  Bignal  of- 
ficer. 

"Sec.  346.  (1)  A  a*g  officer  muy  aelect 
any  officer  of  his  command  to  serve  aa  (lag 
lieutenant  or  citrk,  prm'ided  his  grade  ac- 
curds  with  the  rulea  laid  down  in  article 
344. 

"(2)  He  maj  also,  when  necc*»ary,  aeleet 
otitcr  line  oHiceri  junior  to  tlie  flag  lieu- 
tenant, to  serve  on  his  personal  staff  as 
.tills,  hut  shall  not  HHsipn  navn]  cadets  tr> 
such  doty."  Regulations  for  the  Uovem- 
■nent  of  the  Navy  of  the  United  SUtes, 
l80fi-97. 

It  is  the  contention  of  the  counsel  for 
tlic  government  tliat  this  language  clearly 
indicates  that  a  flag  lieutenant  on  the  atalT 
of  a  rear  admiral,  dell)niated  in  paragraph 
I,  I  343,  is  to  be  distinguished  from  aids 
junior  to  the  flag  lieutenant  designated  in 
]arii;;raph  2  of  the  section.  But  we  think 
it  nuuld  be  giving  a  too  narrow  interpreta- 
tion of  the  purpose  nf  Congress  to  give  naval 
oDicers  tlie  same  pay  as  oflicers  of  corre- 
s|ionding  rank  in  the  Army,  to  construe  (his 
regulation  to  deny  such  pay  to  a  flag  lieu- 
lenant  bccaji'tc  he  may  not  have  been  tech- 
nirally  doi^ated  aa  an  aid.  And,  taking 
(he  regulation  literally,  it  does  not  neces- 
sarily folloiv  that  because  the  rear  admiral 
may  select  a  junior  to  the  flag  lieutenant  to 
serve  on  hi*  personal  staff  as  aid,  that  the 
one  designated  as  flag  lieutenant  or  clerk 
nii^lit  not  al!>o  be  regarded  as  an  aid.  Be 
this  as  it  may,  ne  think  the  statute  should 
be  construed  so  as  to  effect  the  purpose  of 
Congre«;i.  and  that  a  determination  of  nho 
are  aids  should  be  arrived  at  by  n  consid- 
eration of  tlie  nature  anil  characler  of  the 
duties  of  the  olIiciTS  cunstituling  the  per- 
sonal stuff  of  a  Hag  oflicer.  Uelerring  to 
the  letter  of  the  Secretary  of  the  Navy,  em- 
bodied in  the  finding  of  facts,  w«  find: 

"Ab  in  the  case  of  a  general  oltiviT  of  the 
Army,  these  officers,  including  the  Hag  lieu* 
(>•]  tenant.  «re.  in  every  accrpttttiiin  of  tlie  'n-ord, 
aids  lor  auisting  the  commander  in  chief,  in 
thv  pcrfiimiance  of  bii  duties.  The  number 
of  olllcprs  thus  a*4igned  is  limited  only  by 
tlie  actual  neccavitiM  of  the  case.  In  very 
large  flivts,  where  the  staff  work  is  especial- 
ly liea\y,  two  or  three  so-called  aids  may  be 
nect'-^Mary  in  addition  to  (he  flag  lieutenant 
and  the  sfcretary.  They  are  all,  from  flag 
lienlenant  to  th.^  lowest  aid  in  point  of  rank, 
aids  in  every  dense  of  the  term  tu  the  flag  of- 
ficer. The  Knior  aid  of  the  Bag  oflicer  k,  in 
-'1 
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the  flag  officer  personallT  aaada^  liratrBant. 
The  terai  'Hug  lieutcBaat'  i«  itself  by  so 
mean*  jitdicatrs  all  the  dati««  wbiefa  tb«  of- 
ficer BO  appointed  perfarma.  Different  Dag 
officers  distribnte  their  dnticB  aMumg  tba 
member*  of  the  pcrsonkl  stkff  w  different 
ways.  Some  have  ebatgc  of  ana  thing,  or  set 
of  things,  another  has  charge  of  other 
things;  but,  from  time  iBuncMorMl,  in  oth- 
er naval  acrricea  a*  well  m  oar  ovn,  it  !■•■ 
l)cen  customary  to  term  the  aCBMr  aid  of  the 
flag  otUcer  the  flag  lieateoamt.'  beesmse, 
from  tine  immemorial  also,  that  aid  ha* 
been  placed  in  charge,  aa  one  of  hia  duties 
only,  of  the  signal  work  of  the  fl«et  or  aqnad- 
ron  in  which  he  may  happen  to  be  terring. 

"It  will  be  teen  from  this  that  the  fla( 
lieutenant  ts  in  every  respect  the  aid.  pe- 
culiarly, of  the  flag  officer,  and  hi*  duties, 
in  ctmiiiarison  with  those  of  an  kid  to  »  fjen- 
eral  ollicer.  more  nearly  conform  to  thoae 
performed  by  a  military  aid  than  do  tliOM 
of  any  otlier  ofScer  on  the  personal  atAff  ot 
a  flag  officer." 

In  view  of  the  character  ot  the  duties  thua 
required  ot  a  flag  lieutenant,  who  is  to  all  in- 
tents an  aid  to  the  rear  admiral,  ue  are  of 
opinion  that  the  court  of  claims  did  not  err 
in  its  decision  on  this  branch  of  the  case, 
that  the  claimant  was  entitled  to  the  in- 
creased pay  awarded  to  the  aid  of  a  major 
general,  at  the  rate  of  (200  a  year. 

As  to  the  contention  that  longevity  pay 
should  be  computed  on  the  whole  amount 
of  the  claimant's  pay,  including  this  allow- 
ance as  aid,  we  think  the  court  of  claims 
was  in  error.  Indeed,  there  is  a  strong  indi- 
ration  in  the  opinion  of  the  learned  ''judge[S' 
delivering  the  opinion  in  that  court  tliat 
this  allowance  would  not  have  been  made 
but  for  the  supposed  ruling  in  United  States 
V.  Crosley,  supra.  It  is  true  that  in  Croa- 
ley'i  Case  the  longevity  pay,  as  computed, 
was  baaed  upon  the  (^00  additional  allow- 
ance on  account  of  services  as  aid,  but  the 
correctlieas  of  this  method  of  cumputatioM 
nas  not  disputed.  Two  questions  were  mad* 
in  that  case:  First,  as  to  the  right  of  llie 
claimant  to  the  extra  $200  allowed  to  the 
aid  of  a  major  general  in  the  Armyt  sec- 
ond, as  to  whether  he  was  entitled  to 
"mounted  pay"  allowance  to  major  generals' 
aids.  Upon  well-settled  principles  the  c*s* 
could  not  be  authority  for  a  point  neither 
made  nor  discussed  nor  directly  decided,  and 
only  incidentatly  involved,  therein. 

Considering  the  question  aa  one  of  first  im- 
pression, we  think  the  statute  makes  it  per- 
fectly plain  that  longevity  pay  is  not  to  b* 
baaed  upon  the  increased  allowance  to  an 
aid.  The  Revised  SUtutea,  |  I2G2,  U.  S. 
Comp.  StaC  1901,  p.  806,  provides: 
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There  shall  be  allowed  and  paid  to  each 
commissioned  oflScer  below  the  rank  of  brig- 
mdier  general,  including  chaplains  and  others 
Iiaving  assimilated  rank  or  pay,  ten  per 
centum  of  their  current  yearly  pay  for  each 
term  of  five  years  of  service." 

In  the  case  of  United  States  v.  Tyler,  105 
V.  S.  244,  26  L.  ed.  985,  this  court  held 
thtit  current  yearly  pay  upon  which  longevi- 
ty increase  was  to  be  computed  should  in- 
clude previous  longevity  increases,  and  in 
United  SUtes  ▼.  Mills,  197  U.  S.  223,  49  L. 
cd.  732,  25  Sup.  Ct.  Rep.  434,  it  was  held 
that  the  10  per  cent  increase  upon  "pay 
firoper"  of  the  compensation  of  officers  serv- 
ing^ beyond  the  continental  limits  should 
lie  computed  upon  the  total  amount  which 
the  officer  was  entitled  to  receive  at  the  time 
of  such  service,  both  for  longevity  pay  and 
the  pay  provided  by  |  1261  of  the  Revised 
F;Ututes  (U.  S.  Comp.  Stat.  1901,  p.  893). 
Sut  we  have  to  deal  in  this  case  with  the 
sUtute  of  June  30,  1882  (22  Stat,  at  L.  118, 
chap.  254,  U.  S.  Comp.  Stat.  1901,  p.  896), 
'which  provides: 

"That  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  eighty-two,  the  ten  per 
centum   increase   for   length   of   sen'ice   al- 
lowed to  certain  ofllcers  by  section  twelve 
l)9]hundred  'and  sixty-two  of  the  Revised  Stat- 
utes shall  be  computed  on  the  yearly  pay  of 
the  grade  fixed  by  sections  twelve  hundred 
tod  sixty-one  and  twelve  hundred  and  sev- 
enty-four  of  the  Revised  Statutes." 

This  statute  was  doubtless  passed  to  pre- 
vent the  computation  of  longevity  pay  by 
compounding  previous  pay  for  that  purpose, 
which  had  the  elTect  to  give  the  increase  on 
the  pay  of  the  grade,  and  also  on  the  previ- 
ous longevity  increase.  This  amendatory 
act  distinctly  limits  the  computation  of  in- 
crease pay  for  length  of  service  to  yearly 
pay  of  the  grade  or  rank  of  the  onHcer  en- 
titled thereto.  The  allowance  of  $200  a 
year  under  |  1261,  Revised  Statutes,  in  "ad- 
dition to  the  pay  of  his  rank,"  is  manifestly 
not  the  yearly  pay  of  the  grade.  The  pur- 
pose of  the  additional  allowance  is  to  com- 
pensate the  officer  during  the  time  he  is 
designated  for  a  special  service  as  aid.  His 
longevity  pay  is  to  be  computed  on  the  year- 
ly pay  affixed  by  law  to  the  grade  or  rank 
to  which  the  officer  belongs. 

Tlie  judgment  of  the  Court  of  Claims, 
based  upon  computation  of  longevity  pay 
upon  the  additional  allowance  for  pay  as 
aid,  cannot  be  sustained,  in  view  of  the 
statutory  provision,  and  to  that  extent  the 
judgment  of  the  Court  of  Claims  must  be 
modified,  and,  as  so  modified,  affirmed. 


WABASH  RAILROAD  COMPANY,  Plff.  ia 

Err., 

V. 

ADEJ.nERT   COLLEGE   OF   THE   WEST- 
ERN RESERVE  UNIVERSITY  et  al. 

(See  8.  C.  Reporter's  ed.  38-59.) 

Courts  —  conflict  of  Jurisdiction  — when 
8tiite  JuriHcllction  excluded. 

1.  The  exclusive  jurisdiction  of  a  Federal 
circuit  court  arising  out  of  the  possession 
of  the  res  in  a  suit  to  foreclose  a  railroad 
mortgage  may  be  so  continued,  after  the  de- 
livery of  the  property  to  the  purchaser  under 
the  foreclosure  decree  and  the  discharge  of 
the  receiver,  by  reserving  in  such  decree 
jurisdiction  over  the  property  and  claims  in 
respect  to  it,  and  the  right  to  take  it  again 
into  possession  and  exercise  again  the  power 
of  sale,  as  to  prevent  a  state  court  from 
thereafter  decreeing  a  sale  of  the  property 
to  satisfy  the  lien  of  certain  equipment 
bonds  in  a  suit  begun  before  the  property 
was  taken  into  the  possession  of  the  Feder- 
ail  court. 

Judgment  — conclusiveness    as    to   per- 
sons not  parties  —  representative  suit* 

2.  A  decree  of  a  Federal  circuit  court,  dis- 
missing, for  want  of  equity,  a  bill  filed  by 
several  holders  of  railroad  eouipment  bonds 
"on  their  own  behalf  as  well  as  in  behalf 
of  all  those  in  like  interest  who  may  come 
in  and  contribute  to  the  expenses  of,  and 
join  in  the  prosecution  of,  this  suit,"  to  ob- 
lain  a  sale  of  the  railroad  property  to  sat* 
isfy  the  lien  of  such  bonds,  is  not  a  bar  to 
the  claim  for  a  lien  of  holders  of  the  equip- 
ment bonds  who  were  not  parties  to  that 
suit. 

[No.  40.] 

Argued  November  6,  7,  1907.    Decided  Jan- 
uary 6,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  decree  which 
afKrmed  a  decree  of  the  Circuit  Court  of 
Lucas  County,  in  that  state,  rendered  on 
an  appeal  from  the  Court  of  Common  Pleas 
of  that  county,  ordering  a  sale  of  railroad 
property  in  satisfaction  of  a  lien  of  certain 
equipment  bonds.     Reversed. 

See  same  case  below,  74  Ohio  St.  483,  78 
N.  E.  1141. 

Statement  by  Mr.  Justice  Moody: 
This  is  a  writ  of  error  directed  to  the  su- 
preme court  of  the  state  of  Ohio.  In  that 
court  the  defendants  in  error  obtained  a 
decree  declaring  that  certain  negotiable 
notes  held  by  them,  which  had  been  made 
by  the  Toledo  k  Wabash  Railway  Company, 
were  entitled  to  a  lien  on  property  once 
owned  by  that  company  and  now  owned  by 
the  plaintiff  in  error,  and  ordering  a  sale  in 
satisfaction  of  that  lien.    The  Federal  ques- 
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lions  presented  and  such  facts  as  are 
deemed  material  to  their  decision  are  stated 
in  the  opinion. 

Mr.  Rush  TaggtkTt  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

The  prior  and  exclusive  jurisdiction  of  all 
the  property  involved  in  this  case  was  in  the 
Federal  court  from  the  time  of  the  appoint- 
ment of  the  receivers  of  the  Wabash  Rail- 
road proper,  in  May,  1884,  and  the  taking 
possession  by  such  receivers  of  all  the  prop- 
erty, and  the  Federal  court  has  never  re- 
linquished such  jurisdiction,  and,  therefore, 
the  state  court  could  have  no  jurisdiction 
to  determine  the  questions  presented  in  this 
case,  and  the  state  court  completely  failed 
to  give  due  force  and  effect  to  the  decree  of 
foreclosure  entered  in  the  Federal  court  on 
the  23d  of  March,  1889. 

Hagan  v.  Lucas,  10  Pet.  400,  403,  9  L.  ed. 
470,  471;  Williams  v.  Benedict,  8  How.  107, 
112,  12  L.  ed.  1007,  1008;  Peale  v.  Phipps, 
14  How.  368,  375,  14  L.  ed.  459,  461;  Yonley 
V.  Lavender,  21  Wall.  276,  22  L.  ed.  536; 
Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672;  Wiswall  v.  Sampson,  14  How.  52,  14 
L.  ed.  322;  Heidritter  v.  Elizabeth  Oil-Cloth 
Co.  112  U.  S.  294,  304,  28  L.  ed.  729,  732, 
5  Sup.  Ct.  Rep.  135;  PuUiam  v.  Osborne, 
17  How.  471,  475,  15  L.  ed.  154,  165;  Wil 
liams  v.  Benedict,  8  How.  107,  12  L.  ed. 
1007;  Taylor  v.  Carryl,  20  How.  583,  616. 
617,  15  L.  ed.  1028,  1040,  1041;  Freeman 
V.  Howe,  24  How.  450,  16  L.  ed.  749;  Buck 
V.  Colbath,  3  Wall.  334,  18  L.  ed.  257;  Peo- 
ple's Bank  v.  Calhoun  (People's  Bank  v. 
Winslow)  102  U.  S.  256,  261,  262,  26  L. 
ed.  101-103;  Covell  v.  Heyman,  111  U.  S. 
176,  182,  183,  28  L.  ed.  390,  392,  393,  4 
Sup.  Ct.  Rep.  355;  Wayman  v.  Southard, 
10  Wheat.  1,  6  L.  ed.  253;  Porter  v.  Sabin, 
149  U.  S.  473,  37  L.  ed.  815,  13  Sup.  Ct. 
Rep.  1008;  Bispham,  Eq.  §§  413,  414;  Hogue 
v.  Curtis,  1  Jac.  &  W.  449;  Fennings  v. 
Humphery,  4  Beav.  1;  Kerr,  Inj.  103,  106; 
Schoole  V.  Sail,  1  Sch.  &  Lef.  176;  Taylor 
v.  Waters,  1  Myl.  &  C.  266;  French  v.  Hay 
(French  v.  Stewart)  22  Wall.  250,  22  L. 
ed.  867;  Peck  v.  Jenness,  7  How.  624,  625, 
12  L.  ed.  846,  847. 

As  to  the  power  of  the  court  to  render 
a  decree  with  such  reservations  as  appear 
in  the  decree  of  March  23,  1889,  there  can 
be  no  question  whatever. 

Julian  V.  Central  Trust  Co.  193  U.  S.  93, 
48  L.  ed.  629,  24  Sup.  Ct.  Rep.  399. 

The  state  court  failed  to  give  due  force 
to  the  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana  in 
the  case  of  Ham  and  others  against  the 
Wabash,  St.  Louis,  &  Pacific  Railway  Com- 
pany. 

When  causes  are  dismissed  upon  final 
ISO 


hearing,  and  the  dismissal  signed  by  the 
Lord  Chancellor,  such  action  shall  not  be 
retained  again,  nor  new  bill  exhibited,  ex- 
cept it  be  upon  new  matter,  like  to  the  case 
of  a  bill  of  review. 

Ordinances  of  Lord  Bacon,  No.  13;  Bar- 
ton's Suit  in  Equity,  p.  207. 

The  decisions  of  this  court  are  in  oon- 
formity  with  the  principle  thus  announced 
by  Lord  Bacon. 

Swan  Land  ic  Cattle  Co.  v.  Frank,  148  U. 
S.  603,  37  L.  ed.  577,  13  Sup.  Ct.  Rep.  691. 

This  Ham  suit  was  a  litigation  brought 
under  the  well-recognized  rule  that  where  a 
proceeding  is  one  of  common  interest,  and 
the  parties  are  so  numerous  that  it  is  im- 
practicable to  bring  them  all  before  the 
court,  one  or  more  may  sue  for  the  benefit 
of  all. 

1  Dan.  Ch.  PI.  &  Pr.  pp.  239,  240;  Smith 
V.  Swormstedt,  16  How.  303,  14  L.  ed.  948; 
Pennock  v.  Coe,  23  How.  117,  16  L.  ed.  436; 
Re  Chickering,  66  Vt.  89;  Hackenj»ack  Wa- 
ter Co.  V.  De  Kay,  36  N.  J.  Eq.  548;  Willink 
v.  Morris  Canal  &  Bkg.  Co.  4  N.  J.  Eq.  377 ; 
New  Jersey  Franklinite  Co.  v.  Ames,  12  N. 
J.  Eq.  507 ;  Shaw  v.  Norfolk  County  R.  Co. 
5  Gray,  162;  Campbell  v.  Texas  &  N.  O. 
R.  Co.  1  Woods,  376,  Fed.  Cas.  No.  2,306; 
Richmond  v.  Irons,  121  U.  S.  27,  44,  30 
L.  ed.  864,  869,  7  Sup.  Ct.  Rep.  788;  Bel- 
mont Nail  Co.  V.  Columbia  Iron  &  Steel 
Co.  46  Ff»d.  336;  Small  v.  Attwood,  Youngo, 
Exch.  4.58;  Chancey  v.  May,  Prcc.  in  Ch. 
582:  Adair  v.  New  River  Co.  11  Ves.  Jr. 
444;  Carpenter  v.  Cincinnati  &,  W.  Canal 
Co.  35  Ohio  St.  307;  Quinlan  v.  Myers,  20 
Ohio  St.  510;  Mathony  v.  Golden,  5  Ohio 
St.  36j  ;  Adler  v.  Whitbeck,  44  Ohio  St. 
555,  9  U.  E.  6Z2;  Cincinnati  Street  R.  Co.  ▼. 
Smith,  29  Ohio  St.  303;  llurlbnrt  v.  Bute- 
nop,  27  Cal.  50;  Mcintosh  v.  Pittsburg,  112 
Fed.  705;  Sewer  Comrs.  v.  Gellatly,  L.  R. 
3  Ch.  Div.  610;  Willougliliy  v.  Chlca'^o  .Tunc- 
tion  R.  &  I'nion  Stock-Yards  Co.  50  N.  J. 
Eq.  656,  25  Atl.  277;  Harmon  v.  Auditor, 
123  111.  122,  6  Am.  St.  Rep.  502,  13  N.  E. 
161;  Dewey  v.  St.  Albans  Trust  Co.  60  Vt. 
1,  6  Am.  St.  Rep.  84,  12  Atl.  224;  Beach, 
Modern  Eq.  Pr.  §  66. 

Mr.  John  W.  Warrington  argued  the 
cause,  and,  with  Messrs.  John  C.  F.  Gardner, 
Thomas  B.  Pax  ton,  Jr.,  and  Murray  Season- 
good,  filed  a  brief  for  defendants  in  error: 

The  Federal  question  asserted  must  have 
merit. 

New  Orleans  Waterworks  Co.  v.  Louisi- 
ana, 185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  Ct 
Rep.  691 ;  Swafford  v.  Templeton,  186  U. 
S.  487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783. 

The  Ohio  courts  cannot  be  said  to  have 
refused  to  give  due  eflfect  to  the  Federal 
decree  and  deed ;  the  Ohio  judgments  merely 
decide  tliat  the  Federal  court  decree  could 
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not  reach  a  matter  like  this,  which  was  not 
before  it., 

Avery  v.  Popper,  179  U.  S.  305,  314,  46 
L.  ed.  203,  206,  21  Sup.  Ct.  Rep.  94. 

The  possession  and  exclusive  control  of 
the  Wabash  property  ended  in  the  United 
States  courts  wlien  the  property  was  con- 
veyed by  the  master  commissioners  to  the 
purchasing  committee  and  the  receivers  were 
discharged. 

Compton  v.  Jesup,  167  U.  S.  1,  31,  34,  42 
L.  ed.  65,  60,  67,  17  Sup.  Ct.  Rep.  795. 

Holders  of  liens  have  a  choice  of  forums 
(their  citizenship  or  other  condition  being 
such  as  to  enable  them  to  exercise  a  choice), 
and  no  court  can  adjudicate  such  liens  or 
the  rights  thereunder  without  the  presence, 
either  actual  or  constructive,  of  the  parties. 

Central  Nat.  Bank  v.  Stevens,  169  U.  S. 
432,  42  L.  ed.  807,  18  Sup.  Ct.  Rep.  403; 
Borer  v.  Chapman,  119  U.  S.  587.  599,  30 
L.  etl.  532,  536,  7  Sup.  Ct.  Rep.  342. 

Bc'fore  any  question  could  arise  here  as 
to  what  effect  the  Ohio  courts  in  this  cause 
gave  to  the  judgment  of  dismissal   in   the 
Ham  case,  this  court  would  have  to  deter- 
mine whether  the  Ham  suit  was  a  class  case. 
It  is  a  question  of  general  law,  not  a  Federal 
matter,  whether  the  Ham  case  was  a  class 
Suit.     If  it  was  not,  then  the  defendants  in 
^rror  could  not  be  boimd  by  it  at  all;  nor 
%vcre  the  courts  of  Ohio  obliged  to  acquiesce 
in  the  judgment  of  dismissal  of  the  Federal 
csourt  in  Indiana. 

Winona  k  St.  P.  R.  Co.  v.  Plainview,  143 
XT.  S.  .371,  390,  36  L.  ed.  191,  100,  12  Sup.  Ct. 
Up.  6.30;  San  Francisco  v.  Itsell,  133  U.  S. 

i.  07,  33  L.  ed.  670,  571,  10  Sup.  Ct.  Rep. 

[\;    Chapman   v.    Goodnow    (Chapman    v. 

^^rane)    123  U.  S.  640,  548,  31   L.  ed.  235, 

^38.  8  Sup.  Ct.  Rep.  211;  Adams  County  v. 

:3iurlington  &  1ST.  River  R.  Co.  112  U.  S.  123, 

127,  28  L.  ed.  078,  680,  5  Sup.  Ct.  Rep.  77 ; 

Israel  v.  Arthur.  152  U.  S.  355,  38  L.  ed. 

-474,  14  Sup.  Ct.  Rep.  583. 

The  receivership  and  foreclosure  proceed- 
ing in  the  Federal  courts  from  1884  to  July. 
1880,  have  no  effect  upon  the  case  at  bar, 
M-liich  was  begim  in  the  Ohio  courts  prior 
thereto,  and  the  issues  were  not  finally  made 
up  or  trial  had  of  the  case  in  the  state  court 
until  after  the  receivership  and  foreclosure 
proceedings  had  ended  and  the  property  been 
conveyed  and  delivered  to  the  plaintiff  in 
error. 

Compton  v.  Jesup,  167  U.  S.  1,  42  L.  ed. 
65,  17  Sup.  Ct.  Rep.  795;  Wiswall  v.  Samp 
son,  14  How.  62,  14  L.  ad.  322;  Heidritter 
v.  Elizabeth  Oil-Cloth  Co.  112  U.  S.  294, 
304,  28  L.  ed.  729,  732,  5  Sup.  Ct.  Rep.  135; 
Porter  v.  Sabin,  149  U.  S.  473,  37  L.  ed. 
815.  13  Sup.  Ct.  Rep.  1008;  Attleborough 
Nat.  Bank  v.  Northwestern  Mfg.  &  Car  Co. 
28  Fed.  113;  Shields  v.  Coleman,  167  U.  8. 
if  L.  ed. 


168,  178,  39  L.  ed.  660,  663,  16  Sup.  Ct 
Rep.  670;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Long  Island  Loan  &  T.  Co.  172  U.  8. 
493,  43  L.  ed.  528,  19  Sup.  Ct.  Rep.  238; 
Central  Nat.  Bank  v.  Stevens,  169  U.  S.  432, 
42  L.  ed.  807,  18  Sup.  Ct.  Rep.  403;  United 
States  v.  Eisenbeis,  50  C.  C.  A.  179,  112 
Fed.  196;  Stanton  v.  Embrey,  93  U.  S.  548, 
564,  23  L.  ed.  983,  984;  Mutual  L.  Ins.  Co. 
v.  Brune  (Mutual  L.  Ins.  Co.  v.  Harris)  96 
U.  S.  688,  592,  593,  24  L.  ed.  737,  739,  740; 
Gordon  v.  Gilfoil,  99  U.  S.  168,  178.  26  L. 
ed.  383,  386;  Beekman  v.  Hudson  River  W. 
S.  R.  Co.  36  Fed.  10;  Weaver  v.  Field,  4 
Woods,  152,  16  Fed.  22. 

The  Ham  suit  never  was  a  representative 
suit. 

Pugh  V.  Fairmount  Gold  k  S.  Min.  Co.  112 
U.  S.  238,  244,  28  L.  ed.  684,  687,  5  Sup. 
Ct.  Rep.  131 ;  Brooks  v.  Vermont  C.  R.  Co. 
14  Blatchf.  466,  Fed.  Cas.  No.  1,964;  Fac- 
tors' k  T.  Ins.  Co.  V.  Murphy,  111  U.  8. 
738,  28  L.  ed.  582,  4  Sup.  Ct.  Rep.  679; 
Coann  v.  Atlanta  Cotton  Factory  Co.  4 
Woods,  503,  14  Fed.  4;  Powell  v.  Wright, 
7  Beav.  449;  Gates  v.  Bucki,  4  C.  C.  A. 
116,   12  U.  S.  App.  69,  53  Fed.  968. 

Mr.  Justice  Mocdy  delivered  the  opinion 
of  the  court: 

In  1862  the  Toledo  k  Wabash  Railroad 
Company  owned  and  operated  a  railroad  in 
Ohio  and  Indiana,  and  was  incorporated  un- 
der the  laws  of  both  states.  That  part  of 
the  proj3erty  situated  in  Ohio  was  then  en- 
cumbered by  two  mortgages,  one  to  the 
Farmers'  Loan  k  Trust  Company  for  $000,- 
000,  and  one  to  Edwin  D.  Morgan,  trustee, 
for  $1,000,000.  That  part  of  the  property 
situated  in  Indiana  was  then  encumbered  by 
two  mortgages,  one  to  the  Farmer's  Loan  k 
Trust  Company  for  $2,500,000,  and  one  to 
Kdwin  D.  Morgan,  trustee,  for  $1,500,(X)0. 
In  that  year  the  company  issued  and  sold 
unse(*ured  sealed  negotiable  notes  to  the 
amount  of  $600,000,  called  equipment  bonds. 
In  1805  this  company  consolidated  with  cer- 
tain Illinois  railroad  corporations,  thus  cre- 
ating the  Toledo,  Wabash,  k  Western  Rail- 
way Company.  This  consolidation  was  au- 
thorized by  and  in  part  effected  under  a 
statute  of  Ohio.  The  holders  of  the  equip- 
ment bonds  have  contended  that  the  result 
of  this  consolidation  was  to  give  to  these 
hitherto  unsecured  obligations  an  equitable 
lien  upon  the  property  of  the  corporation 
which  issued  them,  and  that  the  equity  of 
redemption  of  that  property  went  into  the 
hands  of  the  consolidated  corporation  en- 
cumbered by  that  lien.  Upon  this  •que8-[44] 
tion  this  court  and  the  supreme  court 
of  Ohio  have,  in  the  past,  arrived  at  oppo- 
site conclusions;  this  court  holding  (114  U. 
8.  687,  29  L.  ed.  236,  6  Sup.  Ct.  Rep.  1081 ) 
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that  the  equipment  bonds  remained  unse- 
cured, and  the  Ohio  court  holding  (45  Ohio 
St.  592,  16  N.  E.  no,  18  N.  E.  380)  that 
the  effect  of  the  consolidation  was  to  create 
the  lien  claimed.  This  suit  was  brought  by 
the  defendants  in  error,  holders  of  some  of 
the  equipment  bonds,  in  the  courts  of  Ohio 
for  the  purpose  of  enforcing  the  lien  stated. 
They  prevailed  by  the  judgment  of  the  su- 
preme court  of  the  state,  which  aflirmed  a 
decree  of  a  lower  court  establishing  the  in- 
debtedness upon  the  bonds,  declaring  a  lien 
to  secure  the  payment  of  that  indebtedness 
upon  the  property  owned,  subject  to  the 
mortgages  hereinbefore  stated,  by  the  Tole- 
do &  Wabash  Railway  Company  in  18C5, 
and  directing  a  sale  of  such  of  that  prop- 
erty as  was  within  the  state  of  Ohio,  in  sat- 
isfaction of  the  lien. 

The  case  is  here  upon  a  writ  of  error  to 
the  supreme  court  of  Ohio  to  review  this 
judgment.  There  arc  two  Federal  questions, 
it  is  contended,  which  were  erroneously  de- 
cided in  the  court  below.  The  plaintiff  in 
error  insists:  First,  that  the  Ohio  court 
had  no  jurisdiction  to  render  the  decree  en- 
tered in  the  case,  because  the  property  af- 
fected by  that  decree  was  in  the  possession 
of  a  circuit  court  of  the  United  States,  and 
the  questions  litigated  in  this  case  were 
within  the  exclusive  jurisdiction  of  the  lat- 
ter court.  Second,  that  the  decree  of  the 
circuit  court  of  the  United  States  for  the 
district  of  Indiana  in  the  case  of  Ham  ▼. 
Wabash,  St.  L.  &  P.  R.  Co.  was  a  final  ad- 
judication of  the  issues  in  the  case  at  bar, 
binding  upon  the  defendants  in  error,  and 
conclusive  against  their  right  to  maintain 
this  suit.  The  defendants  in  error  contend 
that  these  questions  were  not  properly  raised 
in  the  court  below,  or,  if  properly  raised, 
that  they  are  so  unsubstantial  as  to  be  friv- 
olous, and  therefore  move  that  the  writ  of 
error  be  dismissed.  But  the  questions  were 
clearly  presented  by  the  answer  in  the  Ohio 
courts,  the  decree  rendered  could  not  have 
been  made  without  deciding  them  against 
[45]the  contention  of  the  railroad  'company,  and 
we  think  that  they  are  substantial  and  im- 
portant. The  motion  to  dismiss  is  there- 
fore overruled,  and  we  proceed  to  the  dis- 
cussion of  the  merits  of  the  questions. 

1.  The  first  question  is  whether  a  circuit 
court  of  the  United  States  had  exclusive  ju- 
risdiction of  the  issues  determined  by  the 
Ohio  court  in  the  case  at  bar.  Before  bo- 
ginning  the  discussion  of  that  question  it  is 
necessary  to  state  the  facts  out  of  which  it 
arises.  The  Toledo,  Wabash,  k  Western 
Railway  Company,  whose  property  was  en- 
cunihered,  as  we  have  seen,  by  mortgages  of 
the  Toledo  &  Wabash,  for  $5,900,000,  and  by 
the  claim  of  lien  of  the  equipment  bonds, 
nnti  by  other  mortgages  upon  the  profierty 
JfJfJf 


of  other  corporations  which  entered  into  the 
consolidation,  itself  executed  two  mortgages 
upon  all  its  property.  By  the  foreclosure 
of  one  of  these  mortgages  the  property  be- 
came vested  in  the  Wabash  Railway  Com- 
pany. This  company,  after  executing  a 
mortgage  on  its  property,  consolidated  with 
another  railway  company,  creating  the  Wa- 
bash, St.  Louis,  &  Pacific  Railway  Company. 
This  company  executed  in  1880  a  mortgage 
on  its  property  to  the  Central  Trust  Com- 
pany of  New  York  and  James  Cheney  for 
$50,000,000.  On  May  27,  1884,  the  Wabash, 
St.  Ix>uis,  k  Pacific  Railway  Company,  haT- 
ing  fallen  into  financial  difficulties,  filed  a 
bill  in  the  Federal  courts  in  six  states,  al- 
leging its  insolvency  and  asking  the  ap- 
pointment of  receivers.  Thereupon  receiven 
were  appointed,  qualified,  and  took  posses- 
sion of  the  property.  Thereafter  the  Cen- 
tral Trust  Company  and  Cheney  began  pro- 
ceedings in  several  state  courts  for  the  fore- 
closure of  their  mortgage  of  $50,000,000. 
These  proceedings  were  removed  to  the  Fed- 
eral courts,  and  upon  them  a  sale,  under  the 
direction  of  those  courts,  was  made  in  1880 
to  a  purchasing  committee.  Before  this 
sale,  however,  on  October  17,  1884,  the  cir- 
cuit court  of  the  United  States  for  the 
western  division  of  the  northern  district  of 
Ohio  dismissed  the  bills  for  receivership  and 
for  the  foreclosure  of  the  Cheney  mortgage 
as  to  all  parties  who  claimed  liens  prior  to 
that  mortgage.  After  the  sale  upon  the 
foreclosure  of  the  Cheney  mort/^age,  *pru-[4i 
ceedings  for  foreclosure  of  several  other 
mortgages  prior  to  it  were  begun  in  the 
circuit  courts  of  the  United  States,  consoli- 
dated, and  resulted  in  decrees  for  foreclo- 
sure and  sale  under  all  the  mortgages.  Thcsw 
decrees  were  entered  in  the  various  circuit 
courts  on  March  23,  1880.  In  the  meantime 
the  property  remained  in  the  possession  of 
the  circuit  court,  through  its  receivers.  Tlie 
sale  under  these  decrees  was  made  to  a  pur- 
chasing committee,  by  whom  it  was  con- 
veyed to  a  new  corporation,  the  Wabash 
Railroad  Company,  the  plaintiff  in  error. 
By  order  of  the  circuit  court  for  the  north- 
ern district  of  Ohio,  made  on  June  18,  1889, 
possession  of  the  property  was  delivered  by 
the  receiver  to  the  purchasing  committee, 
and  he  was  discharged.  Since  August,  1889, 
the  plaint ifi*  in  error,  the  Wabash  Railroad 
Company,  has  been  in  possession  of  the 
property  under  the  terms  of  the  decrees  of 
March  23,  which  presently  will  be  stated. 
None  of  the  defendants  in  error  were  parties 
to  the  proceedings  in  the  circuit  courts  of 
the  United  States,  and  an  attempt  to  re- 
move this  case  from  the  Ohio  courts  to  the 
circuit  court  of  the  United  States,  resisted 
by  the  defendants  in  error,  failed.     Joy  ▼. 
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Adelbert  Ck>11ege,  146  U.  S.  355,  36  L.  ed. 
1003,  13  Sup.  Ct.  Rep.  186. 

It  appears  from  this  statement  that  the 
railroad   property  affected   by   this   contro- 
versy was  in  the  actual  possession,  through 
receivers,  of  circuit  courts   of   the   United 
States  from  the  date  of  the  appointment  of 
receivers,  May  27,  1884,  to  the  date  of  their 
discharge  and  the  delivery  of  the  property 
to  the  purchasing  committee,  which  was  or- 
dered  on  June   18,    1889,   and   was   accom- 
plished about  July  1,   1889.     It  cannot  be 
and  apparently  is  not  disputed  that,  during 
that  period,  the  property  was  in  the  posses- 
sion  of   the   circuit   courts   of   the   United 
States,  and  that  that  possession  carried  with 
it  the  exclusive  jurisdiction  to  determine  all 
judicial  questions  concerning  the  property. 
But   it   is  earnestly   contended    that,   when 
the  property  passed  out  of  the  actual  pos- 
session of  the  United  States  courts,  in  con- 
formity with  their  decrees,  into  the  hands 
of  the  purchasers  under  the  decrees,  the  ex- 
L"*  7Jclusive   •jurisdiction   of   the   United    State-s 
courts  came  to  an  end.     The  applicability 
of  this  contention  to  the  case  at  bar  will 
appear  upon  a  fuller  statement  of  the  origin 
and  progress  of  the  case  at  bar  in  the  courts 
of  Ohio.     The  suit  was  begun  on  April  28, 
1883,  by  Adelbert  College  alone,  which  was 
the  owner  of  two  of  the  equipment  bonds, 
«ach  of  the  par  value  of  $500,  and  prayed 
for  the  decree  which,  with  some  variations, 
sot  material  to  be  stated,  was  finally  given. 
Nothing  of  moment,  beyond  the  service  of 
process  and  the  filing  of  pleadings,  occurred 
^itil    1880,   when   several    other   holders   of 
the  equipment  bonds  joined  in  the  suit  as 
^oplaintiffs,  by  filing,  with  leave  of  court, 
^'liat  is  denominated  an  answer  and  cross 
i^^tition,  in  which  thoy  ]ir.iyed  relief  similar 
^o    that    sought   by    the    ori^'inal    plaintiff. 
^*liis  petition  is  verified  on  January  2,  1889, 
^Vit   the  date  of  its  filing  does  not  appear 
the   record.     Later,  other   similar  cross 
»t  it  ions    were    filed    by    leave    of    court, 
leadings  continued  to  be  filed  from  time  to 
^Rie   by  the  different   parties  to  the  suit, 
^le   last  appearing  in  the  record  being  one 
«rified  March  9,  1890,  thirteen  years  after 
lie   beginning  of  the  suit  and  seven  years 
fter  the  discharge  of  the  receiver  by  the 
'ederal  court.    The  cause  was  then  heard  by 
he  court  of  common  pleas,  and  judgment 
rendered  for  the  bondholders  in  July, 
^807,   which,  after  afiiirmance  by  an  inter- 
^^nediate  court,  was  affirmed  by  the  supreme 
c^ou^t   of  the  state.     It  appears,  therefore, 
^hat   the  trial  and  judgment  in   the  state 
courts  were  long  after  the  Federal  courts 
had  transferred  the  railroad  property  to  the 
purchasers  under  the  decrees  for  foreclosure, 
and   had  discharged  the  receiver.     Since  the 
Federal  courtf  had  parted  with  the  physical 
68  U  ed. 


|X)ssession  of  the  property,  they  obviously 
could  no  longer  exercise  an  exclusive  juris- 
tliction  respecting  it,  unless  there  was  some* 
thing  in  the  decrees  under  which  the  prop- 
erty was  sold  and  convej'ed  which  i)reserved 
to  the  courts  the  control  of  the  projierty 
for  the  purpose  of  giving  full  effect  to  its 
judgments.  We  are  brought,  then,  to  the 
consideration  of  the  terms  of  those  decrees. 
Upon  their  proper  interpretation  and  true 
effect  our  •decision  must  rest.  For  the  cor-[48] 
rect  understanding  of  the  decrees,  and  es- 
pecially of  the  reservations  contained  in 
them,  it  is  necessary  to  ascertain  the  prog^ 
ress  and  present  status  of  still  another  litl 
gat  ion.  James  Compton,  an  owner  of  some 
of  the  equipment  bonds,  in  a  suit  brought 
upon  them  in  the  Ohio  courts  in  1880,  ob- 
tained a  decree  by  the  judgment  of  the  su- 
preme court  of  the  state,  ascertaining  the 
amount  due  him  in  resi)ect  of  the  bonds  and 
accrued  interest,  declaring  that  he  was  en- 
titled to  an  equitable  lien  on  the  property 
owned  by  the  Toledo  &  Wabash  Railway 
Company  at  the  time  of  the  consolidation  of 
1805,  subject  to  the  mortgages  upon  that 
property  then  existing,  and  ordering,  in  de- 
fault of  payment  of  the  sum  found  due,  a 
sale  of  that  part  of  the  property  which  was 
within  the  state  of  Ohio.  Compton  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.  45  Ohio  St.  592,  10 
N.  E.  110,  18  N.  E.  380.  The  entry  of  judg- 
ment on  the  mandate  of  the  supreme  court 
was  made  in  the  court  of  common  pleas  in 
October,  1888.  Tliereupon  the  circuit  court 
for  the  northern  district  of  Ohio,  western 
division,  made  Compton  a  party  to  the  con- 
solidated foreclosure  suit,  and  ordered  him 
to  appear  and  plead,  answer  or  diMuur. 
Compton  api)eared  specially  and  set  up  his 
Ohio  judgment.  Various  pr«)Coeding3  have 
been  had  with  respect  to  his  claim,  includ- 
ing a  judgment  in  this  court  in  May,  1897 
(Compton  V.  Jesup,  107  U.  S.  1,  42  L.  eil. 
5.1,  17  Sup.  Ct.  Rep.  795),  allirniing  Comp- 
ton's  lien  and  right  to  a  sale  in  satisfaction 
of  it.  After  the  decision  of  this  court, 
Compton's  claim  was  sent  to  a  master,  who, 
oftcr  some  ten  years,  made  a  report,  which 
is  now  pending  on  exceptions  in  the  cir- 
cuit court.  At  the  time  of  the  decrees  of 
foreclosure  of  March,  1889,  the  questions 
concerning  Compton's  claim  were,  of  course, 
undecided,  and  account  of  them  had  to  be 
taken  in  these  decrees. 

The  decree  of  March  23,  1889,  is  very  elab- 
orate. The  parts  of  it  material  here  may  be 
stated  with  comparative  brevity.  It  or- 
dered the  foreclosure  of  all  the  mortgages 
upon  the  railroad  property  in  the  possession 
of  the  court,  and  the  sale  of  the  projjerty, 
and  the  disposition  of  the  proceeds  among 
those  adjudged  to  be  rightfully  entitled  to 
it.    After  reciting  that  'the  property  is  in[49; 
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the  possession  of  tlie  eourt  through  its  re- 
ceiver, the  decree  directs  that,  in  default  of 
payment,  within  ten  days,  of  mortgage 
bonds  and  their  coupons,  scrip  certificates, 
funded  debt  bonds,  and  their  coupons, 
amounting  altogether  to  some  fourteen  mil- 
lions of  dollars,  the  property  should  be  sold 
at  public  auction  to  the  highest  bidder.  It 
was  ordered  that  the  separate  divisions 
should  first  be  ofTercd  for  sale  separately, 
that  afterward  the  whole  property  shoulJ 
be  offered  for  sale  as  a  unit,  and  that  the 
method  of  sale  which  resulted  in  the  better 
price  should  stand.  The  special  masters  ap- 
pointed to  conduct  the  sale  were  directed,  on 
confirmation  of  the  sale  and  payment  of  the 
purchase  price,  to  execute  a  deed  or  deeds 
which  "shall  vest  in  the  grantee  or  grantees 
all  the  right,  title,  estate,  interest,  prop- 
erty, and  equity  of  redemption,  except  aa 
hereby  reserved,  of,  in,  and  to"  the  property 
in  fee  simple.  The  decree  then  proceeds  to 
define  what  is  "hereby  reserved."  The  part 
of  the  decree  which  expresses  the  reserva- 
tion is  so  vital  in  the  determination  of  the 
case  that  it  is  printed  in  full  in  the  margin. f 
[50]  In  ascertaining  its  true  ^meaning  and  effect 


fAll  other  questions  arising  under  the 
pleadings  or  proceedings  herein,  not  hereby 
disposed  of  or  determined,  are  hereby  re- 
served for  future  adjudication,  including 
the  claim  for  unearned  interest  on  bonds 
not  yet  due. 

And  the  defendant  James  Compton  hav- 
ing in  open  court  on  the  final  hearing  liere- 
in  objected  to  the  rendering  or  entry  of  any 
decree  in  this  cause  at  this  time,  on  the 
ground  that  the  issues  raised  by  the  amend- 
ment to  the  complainants'  amended  and  sup- 
plemental ancillary  bill  and  to  the  cross 
bill  of  the  cross-complainants  Solon  Humph- 
reys and  Daniel  A.  Lindley,  trustees,  and 
the  answers  of  the  defendant  James  Comp- 
ton to  be  filed  herein  have  not  been  tried 
and  determined,  the  court  overrules  such 
objection,  and  the  defendant  James  Comp- 
ton duly  excepts  to  such  ruling  and  the  en- 
try of  this  decree.  But  it  is  adjudged  and 
decreed  in  the  premises  that  the  rendering 
and  entry  of  this  decree  in  advance  in  the 
trial  and  determination  of  such  issues  is 
upon  and  subject  to  the  following  condi- 
tions, to  wit: 

If  upon  the  determination  of  such  issues 
It  shall  be  adjudged  by  this  court  that  the 
decree  rendered  by  the  supreme  court  of  the 
state  of  Ohio  in  the  suit  brought  by  said 
James  Compton  against  The  Wabash,  St. 
Louis,  k  Pacific  Railway  Company  and  oth- 
ers, referred  to  in  the  pleadings  herein,  and 
the  lien  thereby  declared  and  adjudicated 
in  his  favor,  continue  in  full  force  and  ef- 
fect, then  the  purchaser  or  purchasers  at 
any  sale  or  sales  had  hereunder  of  that  por- 
tion of  the  propertpr  sold,  covered,  and  af- 
fected of  the  said  lien,  or  the  successors  in 
the  title  of  said  purchaser  or  purchasers, 
shBU  pay  to  said  James  Compton  or  kit 


the  whole  situation,  as  It  could  be  and 
doubtless  was  seen  by  the  court,  must  be 
kept  in  view.  The  property  had  been  in 
the  possession  of  the  court  and  managed 
•through  its  receiver  for  five  years.  It  was[51 
desirable  that  it  should  pass  into  the  hands 
of  responsible  owners,  fre^Hi,  as  far  'as  p(M-[52 
sible,  from  all  prior  liens  and  encumbrances. 
The  question  whether  Compton  had  a  lien 
and  right  of  sale  to  satisfy  it  was  unsettled, 
and  would  naturally  be  so  for  some  time  to 
come.  He  was  a  party  to  the  suit.  Many 
other  holders  of  the  equipment  bonds,  whose 
primary  rights  were  like  his,  were  seeking 
in  the  Ohio  courts  to  obtain  the  same  judg- 
ment which  had  there  been  awarded  to  him. 
None  of  them  were  parties  to  the  suit  in 
the  United  States  courts,  but  their  claims 
and  the  relief  which  the  state  court  mi^ht 
give  them  could  not  be  overlooked  by  a  dis- 
cerning court  or  a  prudent  purchaser. 
These  facts  and  the  considerations  which 
arose  out  of  them  called  upon  the  court  to 
continue  its  grasp  upon  the  property  and  its 
control  of  exclusive  jurisdiction  over  it, 
both  for  the  sake  of  those  who  had  just 
claims  upon   it  and  for  the  sake  of  those 


solicitors  herein,  within  ten  days  after  the 
entry  of  the  decree  herein  in  favor  of  said 
James  Compton,  the  sum  of  three  hundix*d 
and  thirty-nine  thousand  nine  hundnnl  uiul 
twentv  dollars  and  fortv  cents,  with  intor- 
est  thereon  at  six  per  cent  ]H'r  annum  from 
May  1,  1888,  being  the  amount  found  due 
on  the  ei]uipment  bonds  by  him  owne<l,  by 
the  supreme  court  of  Ohio,  in  his  said  suit, 
upon  the  surrender  by  him  of  the  Imnds 
and  coupons  owned  by  him,  referred  to  in 
his  petition  in  such  suit;  and  in  default  of 
such  payment  this  court  shall  resume  |)os- 
session  of  the  property  covered  and  afTeotc*! 
by  the  said  lien  of  the  defendant  James 
Compton,  and  enforce  such  decree  as  it  may 
render  herein  in  his  favor,  by  a  resale  of 
such  property  or  otherwise,  as  this  court 
mav  direct. 

And  it  is  further  ordered  and  adjudged 
that,  notwithstanding  the  entry  of  this  tle- 
cree.  the  said  issue  concerning  the  claim 
and  interest  of  said  Coni])ton  shall  proceed 
to  a  final  determination  and  decree  in  ac- 
cordance with  the  rules  and  practice  of  this 
court,  and  any  decree  rendered  thereupon 
shall  bind  the*  purchaser  or  purchasers  at 
any  sale  or  sales  had  hereunder,  and  all 
persons  and  corporations  deriving  any  title 
to  or  interest  in  said  property  affected  by 
such  lien  from  or  through  them  or  any  of 
them,  and  nothing  in  this  decree  contained 
shall  be  construed  as  an  adjudication  of  any 
matter  or  thing  as  against  the  said  James 
Compton,  or  to  prejudice,  annul,  or  abrid^ 
any  right,  claim,  interest,  or  lien  which  the 
said  James  Compton  may  have  in,  to,  or 
upon  the  premises  hereby  directed  to  be  sold 
or  any  part  thereof,  or  in,  to,  or  upon  any 
property  whatsoever  embraced  in  this  de- 
cree; it  being  the  intention  to  hereby  pre- 
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who  Bl^it  purclwM  under  tba  decne.  A 
tale  could  not  properly  or  safely  be  made 
npon  any  other  conditions.  The  deeree  re- 
Krves:  1.  All  questions  arising  under  tbe 
plead  inn!  and  proceedings  (or  further  ad- 
judim'inns.  S.  The  rights  of  Couptou, 
which,  when  determined,  may  be  enforced, 
after  a  resumption  of  poaaession  by  the 
court,  by  a  resale  of  the  property'or  other- 
wise. 3.  The  coste,  eupcnsei.  debts,  and 
liabilities  of  the  receivers,  which  sre  made 
a  charge  upon  the  property,  to  be  enforced 
by  a  retaking  and  sale  of  the  property. 
All  the  foregoing  reH>rvations  are  clearly 
and  unmistakably  made,  the  purehssera 
are  vamed  that  they  must  take  title 
subject  to  the  rights  thereafter  to  be 
ssrrrtsincd.  to  which  the  reservations  re- 
Isle,  and  the  jurisdiction  of  the  court  over 
the  quest  ions  and  the  right  of  the  court 
to  retake  and  resell  the  property  are 
is  terms  preserved.  Moreover,  we  are 
of  the  opinion  that  the  decree,  fairly  inter- 
preted in  the  light  of  the  circumstances, 
mnilc  a  hIiII  tirondcr  reservation,  it  \i  or- 
dered that  "any  sale  ,  ,  ,  of  the  rail- 
way  ftnd   property     .     ,    .     shall  not  have 


the  effect  of  discharging  any  part  of  laid 
property  from  the  payment,  or  contributioa 
to  the  payment,  .  .  ,  upon  intervening 
claims  allowed,  or  to  be  allowed,  or  upon 
any  other  daiMu  or  allowances  that  han 
been,  or  may  hereafter  *be,  charged  ajiainst[Cl' 
the  property;"  and  that  the  "jurisdictkui 
shall  continue  until  all  the  claims  and  de- 
mands that  have  been  or  may  be  allowed 
against  said  property  .  .  .  shall  be  ful> 
ly  paid;"  and  that  the  reservations  shall  not 
have  the  effect  "to  give  to  any  claims  that 
may  exist  any  validity,  character,  or  status 
superior  to  what  they  now  have,  nor  to  de- 
cide or  imply  that  any  such  claims  exist;* 
and  that  "the  effect  of  said  provisions  and 
reservations  shall  be  to  prevent  this  deeraa 
operating  as  an  additional  defense  to  claims 
if  any  there  are,  prior  in  right  to  the  lic«l 
of  the  mortgages  upon  said  property  ber*- 
tofore  and  hereby  foreclosed,  and  to  pT«- 
serve  the  prior  right  and  lien  of  such  claims 
and  all  allowances  if  found  and  decreed  to 
exist."  This  sweepini;  language,  colored  aa 
it  is  by  the  last  paragraph  quoted,  with  its 
reference  to  claims  which  have  liens  prior 
in  right  to  the  mortgages,  must  be  held  to 


wcrve  the  ri|;htfi  of  Esid  Compton  in  the  rela- 
1  ion  in  which  hp  noiv  stands  towards  the 
njiirlfrapepB.  pnrtie^  hereto. 

Any  -ale.  couvcynnce.  or  alignment  of  the 
fnilway  and  prri|M>rty  hereinnliove  ilencribed. 
tsindn  UTHler  thin  decree,  siistl  not  have  the 
•yfTtft  of  dischnrpin^  any  part  of  usid  prop- 
*>rty    from   the   jiaynient  or  contribution  to 
Hie   pnvment  of  claims  or  demands  charge- 
caliU-  ofrtiiiist  the  ssnir,  whether  for  costs  and 
•L-xiionm-n.   the   expenses   of   the   receivership 
of   Hilid   propertv.  and  the  full   pnyment  of 
nil  llie  dvlilH  ami  lialiilitien  of  the  receivers 
«^f  the  ^^*Bl>asll,  St.  I..nniB,  &  Paciflc  Railway 
C'linipany,    namely,    Solan    Humphreys    and 
~l'li»mas   K.    Tutt,    Tluimns   M.   Cooley   and 
Cirn.    John   McN'ults,   or   upon   intervening 
vlaims  allowed   or   to   be  allowed,   or   upon 
any   other  claims  or   al1owsnec<i   that   have 
lii'on   or   may   hereafter  be  charged   against 
the   property  of  the   Waba.ih.  St.   Ijiujs,  i 
rnoiltc  Railway  Company,  or  nny  part  there- 
«l,  or  said  receivers  or'  either  'or  thcin,  or 
the  adjustment  of  any  equities  arising  out 
of  the  same  between  the  parties  hereto,  or 
their  successors,  either  by  this  court  or  by 
llie  circuit  court  of  the  I'nited   States  for 
Ihe  eastern  district  of  Missouri,  or  by  any 
l-'nited  States  circuit  court  exercising  either 
original  or  ancillary  jurisdiction  over  said 
property  of  the  Wahash,  St.   Louis,  &   Pa- 
cific Itailway  Company,  or  any  part  thereof, 
or  by  any   United   States   circuit   court  to 
which  any  of  the  parties  in  the  consolidated 
cause  of  the  Central  Trust  Company  of  New 
York   and   others   against   the  Wabasli,   St. 
Louis,  k  Pacific  Railway  Com|ittny  and  oth- 
ers in  t)ie  circuit  court  of  the  United  Slates 
for  the  eastern  diitrict  of  Missouri,  includ- 


Nor  shall  any  auch  sale,  conveyance,  tram- 
fer,  or  assignment  made  under  and  pursuant 
to  tliis  decree  withdraw  any  of  said  raitmad 
property  or  interests  to  be  sold  under  thfa 
decree,  as  hereinbefore  directed,  from  the  ju- 
risdiction of  this  and  tbe  other  court*  afore- 
said, but  the  same  shall  remain  in  the  cus- 
tody of  the  receiver  until  such  time  as  tba 
court  shsll  on  motion  direct  said  propertj, 
in  whole  or  from  time  to  time  In  part,  to  ba 
■  Pleased  to  the  purchaser  or  purchasan 
thereof,  or  any  of  them,  and  shall  aftar- 
wards  be  subject  to  be  retaken,  and,  if  neo- 
cssary,  resold  if  the  sum  so  cliarged  or  to 
lie  cliarged  sgainst  said  property  or  anj 
part  thereof  or  said  receivers  as  aforeaaid 
shall  not  be  paid  within  a  reasonable  time 
after  lieing  required  by  order  of  this  « 
said  other  courts. 

The  conioyance  and  transfer  of  said  prop- 
erty sold  under  this  decree  shall  be  subjeet 
to  the  powers  and  jurisdiction  of  the  said 
courts,  and  the  purchasers  of  the  property 
sold  under  this  decree  or  any  part  thereof,and 
the  parties  hereto  or  their  successors,  shall 
thereby  become  and  remain  subject  tn  said 
jurisdiction  of  said  courts  so  far  as  neces- 
sary to  the  enforcement  of  this  provision 
of  this  decree,  and  such  jurisdiction  shall 
continue  until  all  the  claims  and  demanda 
that  have  been  or  may  be  allowed  againat 
said  property  of  the  Wabash,  St.  Louis,  4 
Pacific  Itailway  Company  or  any  part  therv- 
or,  or  said  receivers,  by  order  of  said  courts 
shall  be  fully  paid  and  discharged. 

The  provisions  aforesaid  sluill  apply  to 
tbe  purchaser*  of  the  same  under  this  dectM, 
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include  claims  under  the  equipment  bonds. 
Such  a  reservation  would  be  natural,  in 
Tiew  of  the  facts  that  the  rights  under  the 
equipment  bonds  were  uncertain,  and  their 
holders  not  parties  to  the  suit,  and  there- 
fere  not  affected  by  the  foreclosure.  Wis- 
wall  y.  Sampson,  14  How.  52,  67,  14  L.  ed. 
322,  3-2«;  United  Lines  Teleg.  Co.  v.  Bos 
ton  Safe  Deposit  ft  T.  Co.  147  U.  S.  431, 
448,  37  L.  ed.  231,  237,  13  Sup.  Ct.  Rep. 
396;  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v. 
Ix)ng  Island  Loan  &  T.  Co.  172  U.  S.  493, 
515,  43  L.  ed.  528,  535,  19  Sup.  Ct.  Rep. 
238.  The  effect  of  the  decree  is  to  say  to 
any  purchaser  under  it,  you  must  take  this 
property  subject  to  all  claims  which  this 
court  shall  hereafter  adjudge  to  be  lawful, 
and  you  may  be  assured  that  you  will  be 
held  to  pay  none  other,  and  for  the  purpose 
of  making  this  statement  good  the  court  re- 
serves jurisdiction  over  the  property  and 
claims  in  respect  to  it,  and  the  right  to  take 
it  again  into  possession  and  exercise  again 
the  ]>o\ver  of  sale.  It  is  obvious,  therefore, 
that  the  court  has  parted  with  the  posses- 
sion of  the  property  only  conditionally,  and 
that  it  has  preserved  complete  control  over 
it,  and  full  jurisdiction  over  the  claims 
wliirh  might  be  made  against  it.  We  may 
now  consider  the  question  whether  the  state 
court  had  the  jurisdiction  to  render  the 
judgment  in  the  case  at  bar,  as  and  when 
it  was  rendered. 
[541  *When  a  court  of  competent  jurisdiction 
has.  1)3'  appropriate  proceedings,  taken  prop- 
erty into  its  possession  through  its  officers, 
the  projwrty  is  thereby  withdrawn  from  the 
jurisdiction  of  all  other  courts.  The  lat- 
ter courts,  though  of  concurrent  jurisdic- 
tion, are  without  power  to  render  any  judg- 
ment which  invades  or  disturbs  the  posses- 
sion of  the  profierty  while  it  is  in  the  cus- 
tody of  the  court  which  has  seized  it.  For 
the  purpose  of  avoiding  injustice  which  oth- 
erwise might  result,  a  court  during  the  con- 
tinuance of  its  possession  has,  as  incident 
thereto  and  as  ancillary  to  the  suit  in  which 
the  i)osscssion  was  acquired,  jurisdiction  to 
hear  and  determine  all  questions  respecting 
the  title,  the  possession,  or  the  control  of 
the  property.  In  the  courts  of  the  United 
Slatt's  this  incidental  and  ancillary  juris- 
diction exists,  although  in  the  subordinate 
suit  there  is  no  jurisdiction  arising  out  of 


and  all  persons  taking  such  property 
through  or  under  them,  but  the  foregoing 
provi!»ions  sliall  not,  nor  shall  any  reserva- 
tion in  this  decree  contained,  have  the  ef- 
fect or  be  construed,  nor  are  they  or  any 
of  them  intended,  to  give  to  any  claims 
that  may  exist  any  validity,  character,  or 
status  superior  to  what  they  now  have,  nor 
^  decide  or  imply  thAi  any  such  claims  ex- 


diversity  of  citizenship  or  tlie  natare  of  the 
controversy.  Those  principles  are  of  gen- 
cral  application,  and  not  peculiar  to  tbm 
relations  of  the  courts  of  the  United  States 
to  the  courts  of  the  states;  they  are,  bow- 
ever,  of  especial  importance  with  respect  to 
the  relations  of  those  courts,  which  exercise 
independent  jurisdiction  in  the  same  terri- 
tory, often  over  the  same  property,  persona, 
and  controversies;  they  are  not  based  upoB 
any  supposed  superiority  of  one  court  oxer 
the  others,  but  serve  to  prevent  a  conflict 
over  the  possession  of  property,  which  would 
be  unseemly  and  subver8i\*e  of  justice;  and 
have  been  applied  by  this  court  in  many 
cases,  some  of  which  are  cited,  sometimes 
in  favor  of  the  jurisdiction  of  the  courts 
of  the  states  and  sometimes  in  favor  of  the 
jurisdiction  of  the  courts  of  the  United 
States,  but  always,  it  is  believed,  impar- 
tially and  with  a  spirit  of  respect  for  the 
just  authority  of  the  states  of  the  Union. 
Hagan  v.  Lucas,  11  Pet.  400,  9  L.  ed.  470; 
Williams  v.  Benedict,  8  How.  107,  12  L.  ed. 
1007;  Wiswall  v.  Sampson,  14  How.  52,  14 
L.  ed.  322;  Peale  v.  Phipps,  14  How.  368, 
14  L.  ed.  459;  Pulliam  v.  Osborne,  17  How. 
471,  15  L.  ed.  154;  Taylor  v.  Carryl.  20  How. 
583,  15  L.  ed.  1028;  Freeman  v.  Howe,  24 
How.  450,  16  L.  ed.  749;  Buck  v.  Colbath,  3 
Wall.  334,  18  L.  ed.  257;  Yonley  v.  Laven- 
der, 21  Wall.  276,  22  L.  ed.  536;  People's 
Bank  v.  Calhoun  (People's  Bank  v.  W'ins- 
low)  102  IT.  R.  256,  26  L.  ed.  101 ;  Barton 
V.  Barbour,  104  U.  S.  126,  26  L.  ed.  672; 
Krippendorf  v.  'Hyde,  110  U.  S.  276,  28  L.(5 
ed.  145,  4  Sup.  Ct.  Kep.  27;  Pacific  R.  Co. 
V.  Missouri  P.  R.  Co.  Ill  U.  S.  505,  28  L, 
ed.  498,  4  Sup.  Ct.  Rep.  583;  Covell  v.  Hey- 
man.  111  U.  S.  176,  28  L.  ed.  390,  4  Sup. 
Ct.  Rep.  355;  Heidritter  v.  Elizabeth  Oil- 
Cloth  Co.  112  U.  S.  294.  28  L.  ed.  729,  5 
Sup.  Ct.  Rep.  135;  Gumbel  v.  Pitkin,  124 
U.  S.  131,  31  L.  ed.  374,  8  Sup.  Ct.  Rep. 
379;  Johnson  v.  Christian,  125  U.  S.  642,  31 
L.  ed.  820,  8  Sup.  Ct.  Rep.  989,  1135;  Mor- 
gan's L.  4  T.  R.  &  S.  S.  Co.  V.  Texas  C.  R. 
Co.  137  U.  S.  171,  34  L.  ed.  625,  11  Sup. 
Ct.  Rep.  61 ;  Porter  v.  Sabin,  U9  U.  S.  473, 
37  L.  ed.  815,  13  Sup.  Ct.  Rep.  1008. 

The  state  courts  in  the  case  at  bar,  ia 
deference,  it  is  said  by  counsel,  to  these 
well-established  principles,  deferred  action 
until  after  the  property  had  been  conveyed 


The  effect  of  said  provii^ions  and  reserva- 
tions shall  be  to  prevent  this  decree  ope  rat* 
ing  as  an  additional  defense  to  claims,  if 
any  there  are,  prior  in  right  to  the  liens  of 
the  mortgages  upon  said  property  heretofore 
and  hereby  foreclosed,  and  to  )>reserve  the 
prior  right  and  lien  of  such  claims  and  all 
allowances,  if  found  and  decreed  to  exist. 

And  the  court  reserves  the  right  to  make 
such  further  order  and  direction  at  the  foot 
oi  thiB  ^lea  aa  ina,^  «ft«iii  proper. 
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to  the  purchasers  under  the  decree  of  fore- 
closure and  the  receiver  discharge.    Upon 
t;he   termination  of  the  receivership,  it  is 
urged,  the  exclusive  jurisdiction  of  the  cir- 
cuit court  ended,  and  the  right  of  the  state 
<«ourt  to  resume  its  normal  jurisdiction  re- 
"vived:     As  this  suit  was  hegun  before  the 
X^roperty  was  taken  into  the  possession  of 
^he  circuit  court,  and  when,  therefore,  the 
^tate  court  had  jurisdiction  over  it,  and  re- 
Knained  dormant,  except  for  the  addition  of 
^-larties  and  the  filing  of  pleadings  and  serv- 
s  ce  of  process,  until  after  the  receivers  had 
S-jeon  discharged  and  the  property  conveyed 
^:o  the  purchaser,  this  would  be  true,  if,  as 
:Sn  Shields  v.  Coleman,  157  U.  S.  168,  39  L. 
1.  6G0,  15  Sup.  Ct.  Rep.  570,  the  possession 
>f  the  circuit  court  and  its  relation  to  the 
''C9  had  c<}me  to  an  end.     But  the  circuit 
>urt  attempted,  in  the  decree  of  March  23, 
"^o  prolong  its  control  of  the  property  be- 
.^'ond  the  conveyance  to  the  purchasers  and 
^lie  discharge  of   the   receivers,  up  to   the 
Swint  of  time  when  the  claims  therein  stated 
should  be  ascertained  and  the  just  remedy 
^or  them  applied,  and  to  reserve  the  right  to 
:vetake  the  property  for  those  purposes.    The 
effect  of  reservations  in  a  decree  of  fore- 
closure,  which,  to  say   the   least,   were   no 
l)roadcr  than  those  in  this  decree,  was  be- 
iore  the  court  in  Julian  v.  Central  Trust 
Co.  193  U.  S.  93,  48  L.  ed.  629,  24  Sup.  Ct. 
Rep.  399.    The  reservations  in  that  case  are 
stated  on  page  110,  and  of  them  the  court 
said  (p.  Ill)  :     "It  is  obvious  that  by  this 
decree  of  sale  and  confirmation  it  was  the 
intention  and  purpose  of  the  Federal  court 
to  retain  jurisdiction  over  the  cause  so  far 
as  was  necessary  to  determine  all  liens  and 
demands  to  be  paid  by  the  purchaser;"  and 
n again   (p.  112)  :  •"The  Federal  court,  by  iU 
decree,  reserved  the  right  to  determine  what 
liens  or  claims  should  be  charged  upon  the 
title  conveyed  by  the  court;"  and  again  (p. 
113):     "The    circuit    court,    by    the    order 
made,   retained  jurisdiction  of  the  case  to 
settle  all  claims  against  the  property,  and 
to  determine  what  burdens  should  be  borne 
by  the  purchaser  as  a  condition  of  holding 
the  title  conveyed."     Here  was  a  clear  de- 
termination by  this  court  that  the  exclusive 
juri.sdiction  of  claims  against  a  res,  which 
had  arisen  out  of  the  possession  of  the  res 
in  judicial   proceedings   for   foreclosure   of 
mortgages,   might  be  continued  after   sale 
and  conveyance  of  the  property,  for  the  pur- 
pose of  deciding  what  claims  were  legally 
chargeable    against    it.     This    is    precisely 
what  the  circuit  court  attempted  to  do  with 
respect  to  the  property  now  before  us,  and 
its  right  to  do  it  is  clearly  supported  by 
the  decision  in  the  Julian  Case.     Under  the 
reservations  in  that  case  the  circuit  court 
was  held  to  have  power  to  protect  the  prop- 
&2  li.  ed. 


I  erty  sold  by  its  order  from  sale  on  an  exe- 
cution issued  by  a  state  court.  The  state 
court  was  thought  to  l>e  without  i>ower  to 
direct  such  a  sale,  even  though  its  judgment 
was  based  upon  a  claim  arising  after  the 
conveyance  of  the  property,  because,  under 
the  peculiar  facts  of  the  case,  the  judgment 
and  execution  in  effect  annulled  the  Federal 
decree.  The  principle  underlying  that  case, 
however,  which  is  material  here,  ia  that  the 
jurisdiction  over  the  res  could  be  continued 
by  reservations,  after  the  physical  posses- 
sion of  the  property  had  been  abandoned. 
This  court  there  said  (p.  112) :  'The  Fed- 
eral court,  in  protecting  the  purchaser  wi- 
der such  circumstances,  was  acting  in  pur- 
suance of  the  jurisdiction  acquired  when 
the  foreclosure  proceedings  were  begun."  It 
needs  but  a  moment's  consideration  of  the 
facts  in  the  case  at  bar  to  convince  that,  if 
the  exclusive  jurisdiction  of  the  Federal 
court  were  denied,  every  evil  which  that 
doctrine  was  designed  to  avert  would  be  let 
in.  Sometime,  it  is  to  be  supposed,  there 
will  be  a  sale  by  order  of  the  Federal  court 
to  satisfy  Compton's  lien.  If  the  sale  by 
the  state  court  of  the  same  property  to  sat- 
isfy other  lienholders  of  equal  rank  with 
•Compton  is  allowed  to  proceed,  which  sa1e[57] 
will  convey  the  better  title?  Who  would 
be  bold  enough  to  determine  for  himself 
that  question?  How  much  longer  would 
the  litigation  with  respect  to  this  property 
continue  if  two  persons  could  be  found  to 
purchase  at  the  two  sales?  It  is  no  answer 
to  these  questions,  that  Compton  has  been 
made  a  party  to  this  suit  in  the  state  court. 
He  is  still  a  party  to  the  proceedings  in 
the  Federal  court,  and  he  must  find  satis- 
faction for  his  claim  there.  We  are  of  the 
opinion  that  by  the  effect  of  the  reserva- 
tion in  the  decree  of  March  23,  1889,  the 
exclusive  jurisdiction  of  the  Federal  court 
over  the  property  therein  dealt  with  haa 
continued,  notwithstanding  the  conditional 
conveyance,  and  that  it  still  exists.  The 
defendants  in  error  must  pursue  their  rem- 
edy in  that  court,  which  doubtless  will  con- 
sider the  decisions  of  the  state  courts  on 
questions  of  state  law  with  the  respect  which 
the  decisions  of  this  court  require.  It  fol- 
lows, therefore,  ^hat  the  state  court  waa 
without  power  to  decree  a  sale  of  the  prop- 
erty, and  its  judgment  must  be  reversed. 

2.  There  remains  for  decision  the  ques- 
tion whether  the  court  below  erred  in  de- 
clining to  hold  that  the  case  of  Ham  v.  Wa- 
bash, St.  L.  &.  P.  K  Co.  conclusively  ad- 
judicated the  merits  of  the  claims  of  the 
defendants  in  error. 

The  record  in  that  case  must  now  be  ex- 
amined. A  suit  brought  in  a  state  court  in 
1878  by  David  J.  Tyron,  a  holder  of  equl^ 
ment  bonds,  againat  Ui«  ^^Xtax^  ^fi^A^v] 
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Company,  then  the  owner  of  ibis  railroad 
property,  was  removed  to  the  circuit  court 
of  the  United  States  for  the  district  of  In- 
diana. The  suit  was  heard  on  a  supple- 
mental bill  filed  by  Benjamin  F.  Ham  and 
several  other  persons,  who  together  owned 
equipment  bonds  of  the  par  value  of  $113,- 
500.  The  complainants  alleged  that  the  suit 
was  brought  "on  their  own  behalf,  as  well 
as  in  behalf  of  all  those  in  like  interest 
who  may  come  in  and  contribute  to  the  ex- 

*  penses  of  and  join  in  the  prosecution  of  this 
suit/'  No  notice  of  the  pendency  of  the 
suit  was  given  to  the  other  holders  of  the 
bonds  other  than  by  this  allegation  in  the 
bill.     The  circuit  court,  after  due  hearing, 

[58]entered  a  ^decree  declaring  that  the  bonds 
were  entitled  to  a  lien  on  the  property  owned 
by  the  Toledo  k  Wabash  Railroad  Company 
at  the  time  of  the  consolidation  of  1865,  to 
secure  the  payment  of  principal  and  inter- 
est, and  ordering,  in  default  of  payment,  a 
sale  of  the  property  in  satisfaction  of  the 
lien.  This  decree  was  reversed  by  this  court. 
Wabash,  St.  L.  k  P.  R.  Co.  v.  Ham,  114 
U.  S.  587,  29  L.  ed.  235,  5  Sup.  Ct.  Rep. 
1081.  Thereafter  the  bill  was  dismissed  for 
want  of  equity  by  the  circuit  court.  It  is 
contended  that  the  judgment  in  this  case  is 
a  bar  to  the  claim  for  lien  of  all  the  hold- 
ers of  the  equipment  bonds,  whether  they 
were  parties  or  privies  to  that  suit,  or  not. 
Accordingly  the  judgment  in  the  Ham  Case 
was  pleaded  in  the  state  court  in  this  case 
as  a  bar  to  the  suit.  The  theory  of  the  plea 
in  bar  is  that  the  Ham  suit  was  a  represent- 
ative or  class  suit,  and  that  the  judgment 
in  it  bound  all  of  the  class,  even  if  they 
were  not  parties  or  privies  to  it.  It  was 
held  otherwise  by  the  circuit  court  of  ap- 
peals with  respect  to  this  very  judgment 
(Compton  V.  Jesup,  15  C.  C.  A.  397,  31  U. 
S.  App.  486,  68  Fed.  263),  and  in  that  opin- 
ion we  concur.  We  do  not  deem  it  necessary 
to  follow  the  learned  counsel  for  the  plain- 
tiff in  error  in  his  elaborate  discussion  of 
the  nature  of  representative  suits,  and  the 
effect  of  judgments  in  them  upon  those  who 
>  are  not  parties  or  privies.    Nor  is  it  neces- 

-  sary  to  go  beyond  the  facts  of  this  case,  or 
to  consider  what  suits  may  be  of  such  a 
nature  and  effect.  In  this  suit  Ham  might 
have  proceeded  alone,  as  Compton  did,  or 
with  others  who  chose  to  join  with  him. 
The  allegation  that  the  suit  is  brought  in 
behalf  of  all  who  should  join  and  share  in 
the  expense  cannot  make  the  judgment  bind- 
ing on  those  who  do  not  join.  Some  may 
have  preferred  another  jurisdiction,  some 
perhaps  could  not  join  without  destroying 
the  diversity  of  citizenship,  upon  which 
alone  the  jurisdiction  was  based,  or  some, 
possibly,  had  never  heard  of  the  pendency 
of  the  suit.  It  is  clear  if  such  suits  in  the 
SS3 


circuit  courts  of  the  United  States  could 
have  the  effect  here  claimed  for  them,  and 
the  judgments  in  them  were  binding  in  all 
courts  against  all  other  persons  of  the  same 
class,  that  injustice  might  result,  and  even 
collusive  suits  might  be  encouraged.  We 
find  *no  controlling  a*.  I'aority  which  leads  ii8[59' 
to  such  a  conclusion.  We  'think  that  the 
Ham  suit  was  not  a  representative  suit  in 
the  sense  that  the  judgment  in  it  bound  the 
defendants  in  error  who  were  not  parties 
to  it. 

But  for  the  reasons  already  given  tlie 
judgment  must  be  reversed. 

Mr.  Justice  Harlan  and  Mr.  Justice 
Peckham  dissent  from  that  part  of  the 
judgment  which  decides  that  the  jurisdic- 
tion of  the  Federal  court  was  exclusive  after 
the  delivery  of  the  property  to  the  pur- 
chaser under  the  foreclosure  decree  and  the 
discharge  of  the  receiver. 


Rehearing    denied    March    9,    1908. 
post,  642. 


FRANCIS  WINSLOW  et  al.,  Trustees,  et  aL, 

Plffs.  in  Err., 

V. 

BALTIMORE  k  OHIO  RAILROAD  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  59-63.) 

Estoppel  — by  accepting  award  in  em- 
inent  domain  proceeding. 

1.  By  accepting  the  sum  awarded  in  con- 
demnation proceedings  as  the  value  of  thai 
portion  of  their  lands  actually  taken,  the 
owners  are  estopped  to  insist  that  the  peti- 
tion was  not  maintainable. 

Eminent  domain  — when  proccodlns  In 
functus  oflflcio  —  effect  of  acceptinfr 
award. 

2.  A  condemnation  proceeding  becomes 
functus  officio  where  the  owners  of  the  con- 
demned property,  who  originally  insisted 
that  the  petition  could  not  be  maintained, 
have  accepted  and  received  the  sum  award- 
ed as  the  value  of  so  much  of  their  lands  ma 
was  actually  taken,  and  such  owners  there- 
fore cannot  thereafter  demand  the  condem- 
nation of  the  remaining  land,  although  they 
have  neither  aske<l  for  nor  received  the  sum 
awarded  as  the  amount  of  the  damage  to  the 
portion  of  their  lands  not  actually  taken. 

[No.  59.] 

Argued  December  9,  10,  1907.    Decided  Jaa- 

uary.6,  1908. 


Note. — As  to  estoppel  by  receiving  bene> 
fits — see  note  to  Michigan  ex  rel.  Atty.  Gen. 
V.  Flint  &  P.  M.  R.  Co.  38  L.  ed.  U.  & 
478. 
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IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  confirming  an 
award  made  in  condemnation  proceedings. 
Affirmed. 
See  same  ease  below,  28  App.  D.  C.  126. 
The  facta  are  stated  in  the  opinion. 

Mr.  William  G.  Jotinson  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in  er- 
ror. 

Messrs.  George  E.  Hamilton  and  John 
W.  Terkes  argued  the  cause,  and,  with 
Messrs.  M.  J.  Colbert  and  John  J.  Hamilton, 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

Tins  is  a  writ  of  error  to  the  court  of 
appeals  of  the  District  of  Columbia.  The 
case  under  review  is  a  proceeding  for  the 
condemnation  of  land  needed  for  the  ap- 
proach to  the  Union  station  in  Washington. 
Tlu»  plaintiffs  in  error  were  the  owners  of  a 
lol  of  unimproved  land  containing  90  acres. 
U.  waA  of  irregular  shape,  and  one  of  its 
s1iiirt(>r  l)oundary  lines  was  a  public  high- 
way t-allod  Brentwood  road.  The  construc- 
tion nf  a  union  station  and  the  approaches 
to  it  of  nil  the  steam  railroads  entering 
Washington  was  provided  for  by  two  acts 
of  C  ongress  approved  February  12,  1001  (31 
Stat,  at  L.  707,  774,  chaps.  353,  364),  and  an 
act  approved  February  28,  1903  (32  Stat, 
at  L.  912,  chap.  856). 

Section  3  of  the  second  of  the  two  acts  of 
1!K)1  |31  Stat,  at  L.  775,  ehnp.  ll'A)  directed 
that  certain  streets  be  "completely  vacated 
and  abandoned  by  the  public  and  closed  to 
public  use.''  Among  them  was  Brentwood 
road  between  S  street  and  Florida  avenue. 
Tlie  part  of  Brentwood  road  which  bounded  ,  ,  .      , 

the  plaintiffs  in  error's  land  was  included  ,  ,^a™\^ff^*«  susUmcd  by  the  plaintiffs  in  error 
in  the  part  thus  directed  to  be  closed.    Sec-  \  !*>'  ^^*  condemnation  proposed.     They,  hav- 
tion   5  of  the  act  of  1903  "vacated,  aban-  I  '"?   ^»^^'*^    *^«    P*'^'^'    reported   that   the 
doned.  and  closed"  certain  other  streets,  in-    '"'"'*  ''^  ^*i«  ^/**'  «^  ^"^  ^^^''^^  ^^k^"  ^"^  ^^'' 
chidin<;    a    further    portion    of    Brentwood 
road,  and  enacted  that  "no  streets  or  avc- 
jMues  shall  *be  closed  or  abandone<l  under  the 
provisions  of  this  act  or  of  the  acts  relating 
to  the  Baltimore  k  Ohio  Railroad  Company 
and    the    Baltimore    k    Potomac    Railroad 
Company,  approved  February  twelfth,  nine- 
teen hundred  and  one,  until  all  of  the  ])rop- 
erty  abutting  on  the  streets  or  avenues,  or 
portions  thereof,  provided  to  be  closed  in 
said  acts,  shall  have  been  acquired  by  said 
railroad  company  or  companies  or  the  ter- 
minal company  referred  to  herein,  either  by 
oondemnation  or  purchase." 

In  1904  the  d^endant  in  error  filed  an 
Instrument  of  Appropriation,"  in  which  it    quire  the  entire  tract  of  land  des<iTvV^^  Vol 
lought  to  condemn  about  6/10  of  mn  mere  of    the  answer  oi  tYie  Tea^niV^TAA  Vict^m^  m.^ 
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the  land  of  the  plaintiffs  in  error,  to 
out  the  purposes  of  the  act  of  1903.  This 
land  was  a  small  part  of  the  land  of  the 
plaintiffs  in  error  which  abutted  on  Brent- 
wood road,  and  part  of  it  was  desired,  ac- 
cording to  the  allegation  of  the  Instrument 
of  Appropriation,  "to  be  used  for  relocating 
and  changing"  a  part  of  Brentwood  road 
which  had  been  closed  by  the  act  of  Con- 
gress. The  plaintiffs  in  error  filed  an  an- 
swer, alleging  in  substance  that  the  railroad 
company  was  without  power  to  condemn 
part  of  their  land  abutting  on  Brentwood 
road,  but  must,  in  obedience  to  the  act  of 
Congress,  condemn  the  whole,  and  that  the 
company  had  no  authority  to  lay  out  streets 
or  reopen  or  relocate  a  street  which  Con- 
gress had  directed  to  be  closed,  and  there- 
fore could  not  condemn  land  for  that  pur- 
pose. The  answer  concluded  by  asking  a 
dismissal  of  the  proceeding.  The  objections 
raised  by  the  answer  were  heard  by  a  jus- 
tice of  the  supreme  court  of  the  District, 
and,  on  October  18,  1904,  overruled  by  him. 
To  this  ruling  there  was  an  exception  duly 
taken.  There  were  thus  raised  upon  the  rec- 
ord two  questions,  in  the  decision  of  which, 
it  is  earnestly  and  forcibly  argucl  by  coun- 
sel, there  was  error.  The  two  questions  are: 
First,  whether  the  statute,  under  the  pro- 
visions of  which  the  condemnation  proceed- 
ings were  had,  required  the  taking  of  all 
the  land  in  a  single  ownership,  which  abut- 
ted on  a  street  closed  by  the  act,  irrespec- 
tive of  its  shape  or  extent;  and,  second, 
whether  the  railroad  company  had  any  au- 
thority to  change  or  relocate  a  street  de- 
clared by  the  act  of  Congress  'to  be  clo8cd[62] 
and  abandoned.  We  do  not  think  it  neces- 
sary to  decide  either  of  these  questions  for 
reasons  which  will  now  be  stated. 

After  the  ruling  just  stated  three  persons 
were  appointed  by  the  court  to  appraise  the 


302.50  and  the  damage  to  the  remaining 
part  of  the  lot  was  $10,000.  On  April  20. 
1005,  the  eourt  confirnieil  the  award.  On 
the  same  day  the  railroad  company,  having 
paid  the  sum  awarded  into  court,  the  court, 
on  motion  of  the  plaintiffs  in  error,  directed 
the  payment  to  them  of  the  sum  fixed  as 
the  value  of  the  land  taken.  After  having 
asked  and  accepted  the  payment  of  this  sum 
of  money,  the  plaintiffs  in  error  noted  an 
appeal  to  the  court  of  appeals  "from  so 
much  of  the  decree  .  .  .  confirming  the 
return  and  award  of  the  appraisers  herein, 
as  fails  to  require  the  petitioner,  the  Bal- 
timore &.  Ohio  Railroad  Company,  to  ac- 
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M  pennits  the  said  petitioner  to  limit  its  ac- 
quisition to  the  portion  of  the  said  land  de- 
scribed in  the  petition  or  instrument  of  ap- 
propriation."    [28  App.  D.  C.  129.] 

If  the  company  was  without  right  to  take 
a  part  of  the  land  of  the  plaintiffs  in  error, 
unless  it  took  more  or  all,  or  if  the  purpose 
for  which  the  land  was  sought  to  be  taken 
was  unlawful,  the  proper  course  would  be 
to  dismiss  the  petition.  This  is  what  the 
plaintiffs  in  error  originally  asked.  But, 
by  accepting  the  sum  awarded  for  the  land 
actually  taken,  they  have  lost  the  right  to 
insist  that  the  petition  was  not  maintain- 
able. They  cannot  ratify  the  condemnation 
by  receiving  the  appraised  value  of  the  land 
condemned  and  then  ask  to  have  the  con- 
demnation set  aside  and  annulled;  nor  do 
they  now  wish  or  seek  to  do  this.  They 
wish  to  have  the  condemnation  stand  and  to 
receive  its  fruits.  What  they  seek  to  ac- 
complish appears  clearly  in  the  notice  of 
appeal.  It  i»  to  compel  the  railroad  to  ac- 
quire the  remaining  89  acres  of  their  land. 
What  the  plaintiffs  in  error  wish  is  stated 
[6S]in  other  words  *in  the  closing  sentence  of 
their  brief,  where  it  is  said  tliat  the  case 
ought  to  be  remanded  to  the  supreme  court 
of  the  District  with  instructions  "there  to 
proceed  to  the  condemnation  of  the  remain- 
der of  the  land."  It  is  therefore  obvious 
that  the  plaintiffs  in  error  abide  by  the 
logical  consequences  of  their  request  for  and 
acceptance  of  the  sum  found  to  be  the  value 
\^f  the  land  taken,  and  waive  and  abandon 
tha  objections  to  the  p»  \iiitenance  of  the  pe- 
titioiKwhich  they  originally  interposed.  We 
think  that  the  position  which  they  now  oc- 
cupy, in  p)2tQCLof  that  which  they  have  aban- 
doned, is  untenabk.  This  proceeding  has 
been  allowed  to  readh~Hts  end.  The  con- 
demnation whicli  the  petitibn^suught  to  have 
made  has  been  made.  The  larid^4^8cribed  in 
the  petition  has  been  appraised,  tl\e  com- 
pensation to  be  paid  has  been  debited 
with  the  court,  and  received  by  the  ownera. 
Wc  do  not  regard  the  failure  to  ask  and  re-* 
ceive  the  $10,000  as  important.  The  title 
to  the  land  has  vested  in  the  railroad  com- 
pany. The  objections  to  the  maintenance 
of  the  petition  have  been  waived.  The  coun- 
sel for  the  plaintiffs  in  error  asks  that  the 
case  be  remanded  to  the  supreme  court  of 
the  District  with  instructions  to  proceed  to 
the  condemnation  of  the  remainder  of  the 
land.  But  he  does  not  disclose  how  in  this 
proceeding  that  can  be  done.  This  proceed- 
ing is  functus  officio.  Everything  which  it 
asked  has  been  done.  The  defendant  in  error 
is  satisfied  and  will  not  amend  the  petition. 
The  court  is  without  power  to  compel  its 
amendment,  and  certainly  cannot,  of  its  own 
motion,  file  a  new  petition  in  the  name  and 


behalf  ol  the  railroad  company.  Even  if  w 
were  of  the  opinion  that  the  railroad  oon- 
pany  had  taken  less  land  than  the  statute 
required  to  be  taken,  or  had  taken  land  for 
unlawful  uses,  it  would  be  useless  now  to 
express  the  opinion,  and  idle  to  remand  thia 
case,  which,  by  the  act  of  the  plaintiffs  in 
error,  has  been  put  in  such  a  position  that 
our  opinion  could  not  be  made  effective. 

These  were,  in  substance,  the  views  of  the 
court  below,  and  its  judgment  ie  affirmed. 


•AARON  BLUTHENTHAL  and  Monroe  L.(l 
Bickart,    Copartners    as    Bluthenthal    k 
Bickart,  Plffs.  in  Err., 

▼. 

ANGUS  O.  J0NE8,  Administrator  of  Miles 

G.  Jones,  Deceased. 

(See  8.  C.  Reporter's  ed.  64-67.) 

Bankruptcy  —  discharge. 

A  debt  owinff  to  creditors  of  a  bankrupt* 
which  is  provable  in  the  bankruptcy  proceed- 
ings, is  none  the  less  barred  by  a  discharge 
granted  without  objection  because  the  bank- 
rupt had  been  refused  a  discharge  in  a  prior 
proceeding,  on  the  objection  of  the  sijue  cred- 
itors, in  respect  of  the  same  indebtedness, 
where  the  ground  for  the  refusal  does  not 
appear,  and  the  debt  is  not  one  which,  by  the 
terms  of  the  bankruptcy  statutes,  is  exccpir 
ed  from  the  operation  of  the  discharge. 

[No.  94.] 

Submitted  December  18,  1007.    Decided  Jan- 
uary 6,  1908. 

Note. — Effect  of  failure  to  obtain  a  dis- 
charge in  bankruptcy  upon  subse(]uent 
discharge. 

As  a  general  rule,  where  a  discharge  in 
bankruptcy  has  not  been  applied  for  v.- i thin 
the  required  time,  the  principle  of  rra  jw 
dicata  will  preclude  the  petitioner  from  ob- 
taining a  discbarge  upon  a  subsequent  ap- 
plication in  the  same  proceeding  or  a  sub- 
sequent proceeding  in  bankruptcy,  which 
includ^debts  scheduled  or  provable  in  the 
firdt  proceeding. 

In  Re  Brockway,  21  Blatchf.  136,  23  Fed. 
583,  where  a  bankrupt  was  refused  u  dis- 
charge because  the  application  was  not  made 
within  the  required  time  and  the  time  of 
application  was  afterward  extended  and  a 
second  application  made  in  the  same  pro- 
ceeding, it  was  held  that  tlie  matter  was 
res  judicata  between  the  creditors  and  tlie 
bankrupt,  and  a  bar  to  a  second  application. 
In  Kuntz  v.  Young,  65  C.  C.  A.  477»  131 
Fed.  710,  in  which  the  question  of  the  right 
to  a  discharge  seems  to  have  been  raised 
by  the  report  of  the  trustee  showing  all 
the  facts,  it  was  held  that  a  failure  of  the 
bankrupt  to  apply  in  due  time  for  a  dis- 
charge from  debts  provable  in  proceedings 
under  one  petition  in  bankruptcy  has  tha 
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Blutuemtual  t.  Jmheb. 
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IN  ERROR  to  tlie  Supreme  Court  of  the 
State  of  Florida  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  of 
Polk  County,  in  that  state,  enjoining  sale 
under  execution  and  levy  to  satisfy  a  debt, 
on  the  ground  that  such  debt  is  barred  by  a 
discharge    in   bankruptcy.      Affirmed. 

See  same  case  below,  51  Fla.  396,  13  L.R. 
A.(N.S.)  629,  41  So.  533. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Benjamin  Z.  Phillips  and  John 
M.  Slaton  submitted  the  cause  for  plaintiffs 
in  error.  Mr.  H.  K.  Oliphant  was  on  the 
brief. 

M.  Slaton  submitted  the  cause  for  plaintiffs 
for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme 


same  effect  as  the  denial  of  an  application, 
to  render  the  question  of  the  right  of  the 
bankrupt  to  a  discharge  from  those  debts 
in  a  proceeding  under  a  subsequent  petition 
res  judicata. 

So  also  in  Re  Weintraub,  133  Fed.  1000; 
Re  Silverman,  157  Fed.  675;  and  Re  Elby, 
157  Fed.  935, — it  was  held  that  the  failure 
to  apply  for  a  discharge  within  the  required 
time  was  res  judicata  and  a  bar  to  a  dis- 
charge in  respect  to  the  same  debts  in  a  sec- 
ond proceeding. 

It  is  equally  well   settled  that  a  debtor 
who  has  been  refused  a  discharge,  aItliou.i;h 
he  may  prosecute  a  second  proceeding  to  be 
discharged   from  debts   incurred   subse(|uent 
to   tho   fir^t  adjudication,   has  no   right   in 
such  proceeding  to  be  discharged  from  the 
debts  scheduled  in  the  first  proceeding;  such 
rule,  howovor,  being  subject  to  the  qualifica- 
tion established  in  Blutiikntiial  v.  Jones. 
In    Re    ClafT,    7    Am.    Bankr.    Rep.    128, 
where,  in  ono  bankruptcy  proceeding,  a  bank- 
rupt had  been  refused  a  discharge,  and  he 
then,   in   a   second    proceeding,   applied   for 
his  discharge,  it  was  said  that  his  discharge* 
under  the  second  petition,  if  obtained,  would 
not   bar    suit  on  a   debt   scheduled    in    the 
first  petition  and  not  proved  in  the  second. 
But   it  was  held  that  this  did  not  prevent 
his    filing  a   second   petition  and  obtaining 
a  discharge  for  what  it  was  worth,  and  that 
'n  granting  8U'»1)  nischarge  the  court  would 
hiako   no  exception  of  the  debts  scheduled 
Undor  the   first  proceeding,  but  that  these 
H  ould  be  left  for  settlement  as  the  question 
^ight  subsequonti}'  arise. 

And  in  Re  Royal,  113  Fed.  140,  where  a 
debtor  had  been  refused  a  discharge  on  his 
^rst  petition  and  had  filed  a  second  in  the 
H«Lme  proceeding,  it  was  held  that  the  matter 
^^^as  res  judicatUj  and  hio  discharge  was  re- 
■^used. 

In  Re  Fiegenbaum,  67  C.  C.  A.  400,  121 

^^e<l.  69,  it  was  held  that  where  a  dischargi* 

^los    been   refu.scd   on   the  ground   that   the 

V^inkrupt  has  fraudulently  concealed  assets 

Trom  the  trustee,  and  he  has  filed  a  second 

y>etition  alleging  the  same  facts,  he  should 

\)e  restrained  from  filing  and  prosecuting  a 

second  application  for  a  discharge. 

In  Re  Kuffler,  16  Am.  Bankr.  Rep.  305, 
where  a  refusal  to  discharge  had  been  made 
in  one  proceeding,  and  a  second  voluntary 
petition  was  fileil.  it  was  held  tliat  a  refusal 
to  discharge  in  the  first  proceeding  was  an 
adjudication  adverse  to  the  bankrupt,  and 
that  lie  could  not,  in  a  second  proceeding,  be 
discharged  from  the  debts  provable  in  the 
former. 

5a  li.  ed* 


And  in  the  same  case  on  appeal  it  was 
held,  in  80  C.  C.  A.  508,  151  Fed.  12,  that 
the  denial  of  an  application  for  a  discharge 
from  debts  provable  in  one  proceeding  in 
bankruptcy  renders  the  issue  of  the  right 
to  a  discharge  res  judicata  as  to  such  debts 
in  a  subsequent  proceeding,  and  a  failure  of 
the  bankrupt  to  apply  for  a  discharge  within 
twelve  months  after  the  adjudication  in  the 
earlier  proceeding  has  the  same  effect,  al- 
though, if  new  debts  and  assets  are  involved, 
and  a  substantial  time  has  elapsed,  these 
may  be  properly  adjudicated  in  a  second 
proceeding. 

And  on  a  motion  to  stay  the  bankrupt 
from  applying  for  a  discharge  from  certain 
debts  which  were  scheduled  in  the  first  pro- 
ceeding, it  was  held  in  Re  Kuffler,  155  Fed. 
1018,  that  the  matters  referring  to  debts 
with  relation  to  which  a  discharge  whs  re- 
fused in  the  first  proceeding  were  res  judi- 
cata as  against  the  bankrupt  in  so  far  as  the 
issues  involved  in  the  original  proceeding 
afTected  claims  provable  in  that  procooding; 
and  he  was  held  not  entitled  to  retry  these 
issues  in  the  second  proceeding,  although 
the  enforcement  of  the  debts  had  become 
barred  by  the  statute  of  limitations. 

But  in  Re  Herrman,  102  Fed.  753.  Af- 
firnied  in  46  C.  C.  A.  77,  lOG  Fed.  087.  on 
opinion  of  court  below  it  was  held  that 
while  the  refusal  of  a  disclmrge  under  the 
act  of  1867  would  be  res  judicata  upon  any 
subsequent  application  for  a  discharge  under 
that  act,  as  respects  the  siune  drbt,  such 
refusal  will  not  prec^lude  the  bankrupt  from 
applying  for  a  discharge  upon  the  same  facts 
and  as  to  the  same  debt  under  the  act  of 
1898,  the  provisions  regulating  discharges 
being  quite  different  under  the  two  statutes. 

In  accordance  with  the  principle  of  the 
foregoing  cases  it  has  also  been  held  that 
where  a  discharge  has  been  refused  a  bank- 
rupt under  the  Federal  act,  he  may  not  be 
discharged  from  the  same  debts  in  a  subse- 
quent insolvency  proceeding  under  a  state 
law.  Re  Smith,  68  ('al.  203,  8  Pac.  881; 
Fisher  v.  Currier,  7  Met.  4*z4,  in  which  last 
case  it  was  held  that  the  right  of  the  credi- 
tor may  be  waived  by  the  actual  proof  of 
the  claim  in  the  insolvency  proceedings. 

For  a  more  extended  discussion  of  this 
question  and  of  the  analogous  question  aris- 
ing in  proceedings  under  state  insolvency 
laws,  see  case  note  in  Bluthenthal  v. 
Jones,  13  L.R.A.(N.S.)  629,  on  binding  ef- 
fect of  judgment  refusing  discharge  in  bank* 
ruptcy  or  insolvency. 
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court  of  the  state  of  Florida.  The  plain- 1 
tiflfs  in  error  were  jud^rment  creditors  of 
Miles  C.  Jones,  the  intestate  of  the  defend- 
ant in  error.  The  creditors  sought  to  en 
force  the  judgment  by  a  levy  of  execution. 
The  question  in  the  case  is  whether  Jones 
was  discharged  from  the  debt  by  a  disclmrgi.' 
in  bankruptcy  granted  to  him  on  Nov?nibei 
7,  1903,  by  the  district  court  for  the  south- 
ern district  of  Florida,  on  proc?odin.jR  whicli 
rC5]were  begun  *on  August  3,  1003.  The  debt 
was  one  provable  in  the  bankruptcy  pro- 
ceeding, and,  it  is  conceded,  would  be  barred 
by  the  discharge,  were  it  not  that  there 
had  been  a  prior  proceeding  in  bankruptcy 
in  another  district  court,  which,  it  is  con- 
tended, had  the  effect  of  exempting  the  debt 
from  the  operation  of  the  discharge.  In  the 
year  1000,  Jones  filed  his  petition  in  bank- 
ruptcy in  the  district  court  for  the  soutlicrn 
district  of  Georgia.  Bluthenthal  &  Bickart. 
the  plaintiffs  in  error,  objected  to  the  dis- 
charge in  that  proceeding,  and  it  was  re- 
fused on  December  3,  1900.  Bluthenthal  & 
Bickart,  at  the  time  of  the  first  proceeding, 
were  creditors  of  Jones  in  respect  of  what 
may  be  assumed,  for  the  purposes  of  this 
case,  to  be  the  same  indebtedness  now  in 
question.  The  ground  of  the  refusal  does 
not  appear.  It  may  be  assumed  to  have 
been,  however,  one  of  the  two  grounds  speci- 
fied in  §  14  of  the  bankruptcy  act  [30  SUt. 
at  L.  550,  chap.  641,  U.  S.  Comp.  SUt.  1901. 
p.  3427]  before  it  was  amended  by  the  act 
of  February  5,  1903  [32  Stat,  at  L.  797. 
chap.  487,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
1026] ;  that  is  to  say,  either  that  the  bank- 
rupt has  committed  an  offense  punishable  by 
imprisonment,  or,  with  fraudulent  intent 
and  in  contemplation  of  bankruptcy,  de- 
stroyed, concealed,  or  failed  to  keep  books 
of  accounts.  Though  Bluthenthal  k  Bick- 
art were  notified  of  the  proceedings  on  the 
second  petition  for  bankruptcy  and  their 
debt  was  scheduled,  they  did  not  prove  their 
claim  or  participate  in  any  way  in  those 
proci^edings.  They  now  claim  that  their 
debt  was  not  affected  by  the  discharge  on 
account  of  the  adjudication  in  the  previous 
procee<lings. 

Section  1  of  the  bankruptcy  act  defines 
a  discharge  as  "the  release  of  a  bankrupt 
from  all  of  his  debts  which  are  provable  in 
bankruptcy,  exce[)t  such  as  are  e\c:»ptod  by 
this  act."  Section  14  of  the  amended  act. 
which  was  applicable  to  the  second  proceed- 
ings, provides  that  after  due  hearing  the 
court  shall  discharge  the  bankrupt,  unless 
he  has  committed  one  of  the  six  acts  speci- 
fied in  that  section.  Section  17  of  the 
amended  act  provides  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  dcbta.  with  four  specified 
exceptions,   which  do   not   cover   this 


The  discharge  appears  *to  haye  been  rega*| 
larly  granted,  and,  as  the  debt  due  to 
Bluthenthal  k  Bickart  is  not  one  of  the 
debts  which,  by  the  terms  of  the  statute, 
are  excepted  from  its  operation,  on  tlie  face 
of  the  statute  the  bankrupt  was  discharged 
from  the  debt  due  to  them.  There  is  no 
reason  shown  in  this  record  why  the  dia 
charge  did  not  have  the  effect  which  it  pur- 
()orted  to  have.  Undoubtedly,  as  in  all 
other  judicial  proceedings,  an  adjudication 
refusing  a  discharge  in  bsnkruptcy  finally 
determines,  for  all  time  and  in  all  eourt% 
as  between  those  parties  or  privies  to  it, 
the  facts  upon  which  the  refusal  was  based. 
But  courts  are  not  bound  to  search  the  rec- 
ords of  other  courts  and  give  effect  to  their 
jucigments.  If  there  has  been  a  oonclusivtt 
adjudication  of  a  subject  in  some  other 
c(mrt,  it  is  the  duty  of  him  who  relies  upon 
it  to  plead  it  or  in  some  manner  bring  it 
to  the  attention  of  the  court  in  which  it  is 
sought  to  be  enforced.  Plaintiffs  in  error 
failed  to  do  this.  When  an  application  was 
made  by  the  bankrupt  in  the  district  court 
fcr  the  southern  district  of  Florida.  th«* 
judge  of  that  court  was,  by  the  terms  of 
the  statute,  bound  to  grant  it,  unless  upon 
investigation  it  appeared  that  the  bankrupt 
had  committed  one  of  the  six  offenses  which 
are  specif. ed  in  {  14  of  the  Imnkruntcv  net- 
as  amended.  An  objecting  creditor  might 
have  proved  upon  that  application  that  the 
bankrupt  had  committed  one  of  the  acts 
which  barred  his  discharge,  either  by  the 
production  of  evidence  or  by  showing  that 
in  a  previous  bankruptcy  proceeding  it  had 
been  conclusively  adjudicated,  as  between 
him  and  the  bankrupt,  that  the  bankrupt 
had  committed  one  of  such  offenses.  If  that 
adjudication  had  been  proved,  it  would  ha^e 
taken  the  place  of  other  evidence  and  hav« 
been  final  upon  the  parties  to  it.  But  noth- 
ing of  this  kind  took  place.  Bluthenthal  4 
Bickart  intentionally  remained  away  from 
the  court  and  allowed  the  discharge  to  be 
granted  without  objection. 

Since  the  debt  due  to  the  plaintiffs  in 
error  was  a  debt  provable  in  the  proceedings 
before  the  district  court  of  Florida,  and 
was  not  one  of  the  debts  exempted  by  the 
statute  from  "the  <»peration  of  the  discharge,] 
it  w^as  barred  by  that  discharge.  The  Su- 
preme Court  of  the  State  of  Florida  so 
held,  and  its  judgment  must  be  affirmed. 


WIIJ.IAM  F.  PROSSER,  Plff.  in  Err^ 

V. 

GEORGE  L.  FINN. 

(See  S.  C.  Reporter's  ed.  67-76.) 

Public    lands  — entry    by    employee   of 
Ijand  Office  —  8])eclal  aj^cnt. 
1.  A  special  agent  of  the  General  Laad 

SOS  V.  8. 


1B07.  Paoasn  t.  FUm. 

Office   1*  prevented   from   mabinfr  «   vftlti)       Well*  v.  Nickle*,  104  U.  S.  444,  M  L. 

timber-culture   entry   by    U.    S.   Rev.   St»t.  fd.   825;    Re    Hall.    2   Land    Dec   814;   Ro 

I  462.  U.  S.  Comp.  SUt.  1901,  p.  257.  pro-  tjLwieDce,  2  Und  D«.  819;  Re  Northern  P. 
hibitlng  ofliwra  cltrk»  anJ  ei.ip Weea  In  r  (,„  ^  Land  Dec.  820;  Re  Ft.  Cameron 
the  General  Land  Office  from  ilirectly  or  in-  „„  o  t  j  rv_  aia  -d  i.  . 
directly  pu.-cha.inR  or  l*comin~  inlere.ted  R*«"».  2  Land  Dec^  822;  K-^  """tan, 
in  the  purchase  »f  any  of  the  pul.lic  lan.l.  Improv.  Co.  2  I-and  Dec.  828;  2  Land  Deo. 
lM,bllc    T-«<ls-enlry    b,    ei..„.o,™    or  f32;  2  Land  Dec.  835;   12  Land   Dec.  490; 

Idtid    OracB-rcllHMC.-   on    orroiicoui  tt>n*ns  v.  Beidler.  IS  I*nd  Dec.  286. 
mllntc  ot  Iiond  Dcitnrtiiicnt.  Ai   interpreted   and  administered   by  the 

2.  Reliance,  in  niakini;  a  timber-culture  Land  Department,  when  the  plaintiff'*  en- 
entij,  npoo  the  npinlun  of  the  Comniisaion-  try  wa*  made,  the  prohibition  contained  in 
er  of  the  General  I-and  OIKce,  tliat  the  pro-  u.  S.  Rev.  Stat  |  452.  U.  S.  Comp.  Stat, 
visiona   of   US    Rev    Stat.   I   452,   U.   S.  jj,oi,  p.  Z57,  did  not  extend  to  special  timber 

Cump.   Stat.    1001,   p,   257,   prohihitins  offi- '.■     -r.'. ,  .      ,■? . ,   . 

cera,  clerka.  or  e^nplovees  in  the  oSneral  "«*°''-    Th.e  cause  muet  be  determined  m 

Un.l  OIBce  from  entering  land»  within  the  con'onnity   with    the   con  tern  poraneoui    in- 

public   domoin.  did   n.it  embrace  a   apecial  terpreUtion  of  the  law  by  the  Land  Depart- 

a^^ent  of  the  lAnd  OfRce,  can  confer  no  in-  ment. 

tereat   upon   such   special   agent  which  will        James  T.  Germania  Iron  Co.  46  C.  C.  A. 

prp».nt  the  jrovernuient,  by  iU  proper  oBi-  470,  107  Fed.  507;  United  SUteg  v.  Alabam* 

ccr  or  department,  from  canceling  his  entry,  q.  §,  R.  Co.  142  U.  S.  615,  821,  3E  L.  ed. 

Public    Innda— entry    by    ciu|iloyco    of  1134,  1130.  12  Sup.  Ct,  Rep.  300;  United 

Lnna      Odicc  —  conilniicd      itossctnlon  sutea  v.  Moore,   96   U.   S.   700,   24   L.  ed. 

•ricr  Muslns  to  be  em|iloj-ce.  ggg    B^^,^„  ^   United  Stales,  113  U.  S.  688. 

3.  Continuing  in  possession  after  cennin;>  ■  '  r" 
to  be  a  spcciaf  a^-ent  of  the  Land  Ollk-e  is  *'^'  "•■  ?^  ^-  'i'  '"^8'  '"8"*  ^  ^"P  '^*- 
not  the  equivalent  of  a  new  timber- cult  11  re  R«P-  W8;  Iowa  v.  SIcFarland,  110  U.  B.  471, 
entrj'.  where  the  original  Mitry  was  invalid  ^84,  486,  28  L.  ed.  198,  202,  203,  4  Sup.  CL 
Ihi'uU!w  made  in  direct  viulnLiun  of  V.  S.  Rrp.  210;  Hewitt  v.  Schulti,  180  U.  S.  139, 
Rev.  Stat.  I  462,  U.  S.  Comp.  Stat.  1001,  p.  46  L.  ed.  403,  21  Sup.  Ct.  Rep.  309;  Hoor* 
2S7.  while  he  was  such  apecJal  agent.  v.  Cormcle,  180  U.  a  167,  45  L.  ed.  478,  81 

[No  S4  1  Sup.  Ct.  Rep.  324. 

It  the  plaintilT  had  been  diaqualifled  br 
Submitted  December  4,  ISOT.    Decided  Jaa-  law  from  entering  public  land  when  he  mate 
uary  13,  1908.  his  entry  upon  the  land  in  disputa,  the  en- 
try  would   have   been  validated   by   the   r«> 
IN  ERROR  to  the  Supreme  Court  of  tlw  moral  of  his  disability,  which  occurred  four 
State  of  Waahinglon  to  review  a  decree  years  before  the  date  of  the  contest  wherein 
ivliieb    aOirmed    a    decree    of   the    Superior  his  entry  nas, canceled.     The  removal  of  his 
Court   for   Yakima   County,   in   that   stata,  disability,  coupled  with  the  fact  that  plain- 
sustainioK  a  demurrer  to,  and  dismissing,  a  tiff  made  hit   entry   in  good   faith,  and  In 
cumidaint  in  a  auit  to  enforce  a   trust   in  conformity  with  a  decision  of  the  L^nd  De- 
land*  held  under  a  patent  from  the  United  partmcnt,  and.  for  a  period  of  aeven  years 
Htataa.    Affirmed.  subsequent  to  his  entry,  and   prior  to  the 
See  nnme  case  below,  41    Wash.  604,   84  contest,  had  done  and  performed  all  things 
Ptc.  404.  requisite   for   the   acquisition   of   the   land, 
Tlic  facts  are  stated  in  the  opinion.  under  the  land  laws  of  the  United  States. 
M<s..r«.  Jnmea  H.  Hayden  and  Robert  ^'""Idh"';*  been  sunicient  to  cure  tf;^  defect 
C.  H«y,U'n  submitted  the  cause  for  plain-  '".Pl"'"*'^''  <"'t'7.  "  H  had  been  defective 
tiir  in  error.     Mr.  James  B.  Reavis  was  on  "*"S'n*   ''        ,     ,  ,      ,  „       ,.„    „    o- 
the  brief'  .Mann  v.  ITuk,  3  I^nd  Dec.  452;  Re  Krof 
Ti.     »    k-k'i-         >  Ik                I    .  •   1     <  stad,  4  Land  Dec.  504;   Re  Kdens,   7  Land 
The  prohibition  ot  the  present  statute  is  ,,        __.     „     „      !_._■,       ,   A       \Z^ 

ii,.,:*.^  t„  «m .i„i..    ,„i I  i„  1*"-  *28;   Re   Kundert,   7   I^nd   Dec.   382: 

hniitca  to  onicers,  clerka,  and  employees  in  ,  _„.         ,.  ,       ,   _        ...  , 

II  r<.~~.^i  !■  J  /ini„  J  ■ii  .  *  Lyman  v.  E  ling,  10  Ijmd  Dec.  474;  Kirk- 
tlie  Ceneral  Land  Office;  and.  without  fur-  '.  .  ,  ,,  ,  ,  ,,  ,  ,  „  11 
Ik..-  t,^:.i^t:..^       .        1                  •■  patnek    v.    Brlnkman,    11    l-and    Doc.    71: 

:.  6'n;  St.  Paul,  M.  t  U. 

.....  o,  emplo,™  o,  teal  l.„d  om„..  "■  .■,.";,.■■  ''™;'''   '  i""'""'  ","■   f'** 

S.l.r..U   ,    DorHnjl...   Z   C.pp.   L.   U  J    "'"""■■  <  ^"*  ""f'  "'i  "'"."^  l' 

«;,   Gmudv  ..  M.ll,  2  Land.  D«.   314,  t""""'   '^'"^  ?"''»•   "",  J,  ^ 

n.  i~,i,  i„j.    R  T.„j    IV,.    ine  ^o    '■   PHinter,  6   L»nd   Dec,  485;   I,ot.l   v, 

Ke  J,,oclc  Uidp,  G  I,«Dd,  Deo,   106,  „  „  ,       ,  „       ...     ,  ,,         > 

u :.,    ,;,„! ,„     .,.„.„    „,    .I.  Pemn,  8  Land  Dec.  B3B ;  Ij^aiy  v,  Manuel, 

Spcc.l    tunbcr    agent.,    beoau™    of    tk.  ' 

maner  ol  tl,,„  appo.nln.cut  and  the  nature  ■  ^ 

of   tlwir    duties,    arc    in    no    sense    olTicers,  ' 

rierks,   or  employee*   in  the   General   Land        Mr.  B-  S.  Grosscnp  submitted  tlie  cause 

OfKce.  for  defendant  In  emr. 

«l  I/,  ad.  Its 


Illation   hovins  the  force  of  law.  that   pro-    J^'""'.''' 'j  ^fij* 
hibition  could  not  be  made  to  embrace  offi-    2"  n  '      ^      ^'' 
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Mr.  Justioe  Harlan  delivered  the  opinion 
of  the  court: 

Finn,  the  defendant  in  error,  holds  a  pat- 
ent from  the  United  States  for  certain  lands 
in  Yakima  county,  state  of  Washington,  for 
which  Prosser,  the  plaintiff  in  error,  had 
previously  made  an  entry  under  what  is 
known  as  the  timber-culture  statutes. 
[68]  'Asserting  that,  in  virtue  of  such  entry,  he 
was  entitled,  under  the  acts  of  Congress,  to 
a  patent  from  the  United  States,  Prosser 
brought  the  present  suit  against  Finn  in 
one  of  the  courts  of  Washington,  the  relief 
asked  being  a  decree  declaring  his  right  to 
the  lands  and  requiring  the  defendant  to 
convey  the  legal  title  to  him. 

The  court  of  original  jurisdiction  sus- 
tained a  demurrer  to  the  complaint,  and  dis- 
missed the  suit.  And  that  decree  was  af- 
firmed by  the  supreme  court  of  Washington. 

The  plaintiff  in  error  contends,  as  he  did 
in  the  state  courts,  that  the  decision  that  he 
was  not  entitled,  under  the  statutes  of  the 
United  States,  to  a  patent,  denied  to  him  a 
right  given  by  those  statutes.  The  defend- 
ant contends  that,  in  view  of  his  official  re- 
lations to  the  General  Land  OflTice  at  the 
time  of  his  entry,  Prosser  could  not  legally 
acquire  an  interest  in  these  lands. 

The  case  made  by  the  complaint  is  sub- 
stantially as  follows: 

On  the  18th  day  of  October,  1882,  Prosser 
made  a  timber-culture  entry  at  the  proper 
local  land  office  for  the  lands  in  question, 
and  thereafter  duly  planted  trees,  and,  by 
cultivation  in  good  faith,  improved  the 
lands  at  great  labor  and  expense.  His  entry 
complied  in  all  respects  with  the  statutes. 
17  Stat,  at  L.  G05,  chap.  277;  18  Stat,  at  L. 
21,  chap.  55. 

More  than  five  years  after  that  entry,  on 
August  30th,  1888,  one  Grandy  filed  an  af- 
fidavit of  contest  on  the  ground  of  noncom- 
pliance with  the  statute.  But  the  contestant 
failed  to  prosecute  his  claim,  and  at  the 
hearing  that  contest  was  dismissed. 

Subsequently,  October  28th,  1880,  one 
Walker  filed  against  Prosser's  entry  an  affi- 
davit of  contest.  In  that  affidavit  various 
grounds  of  contest  were  specified,  each  of 
which  alleged  noncompliance  with  the  pro- 
visions of  the  statute  in  rosj)ect  of  the  plant- 
ing of  trees.  The  affidavit  was  afterwards 
amended  December  Ist,  1889,  so  as  to  em- 
brace the  charge  that  Prosser,  at  the  time 
of  his  entry,  was  an  acting  United  States 
timber  inspector,  and  that,  as  such  inspector, 
[69lhe  was  prohibited  by  *law  from  ma'^ing  said 
entry;  also,  that  the  land  was  then  settled 
upon  and  cultivated  as  required  by  law.  The 
relief  sought  by  the  contestant  Walker  was 
the  cancelation  of  Prosser's  »mtry  and  its 
forfeiture  to  the  United  States. 

The  local  land  office  sustained  Walker's 
894 


contest  and  liraye  a  deeltion  against  Pros- 
ser's  entry,  based  upon  his  incompetsncy, 
as  inspector,  to  make  it.    In  the  opinion  of 
the  register  it  was  said:     "It  appears  from 
the  testimony  adduced  at  the  hearing  that 
Mr.  Prosser  was  appointed  special  agent  of 
the  General  Land  Office,  July  26,  1880,  and 
was  performing  the  duties  as  such  agent  at 
the  time  of  initiating  the  entry.     He  was 
charged  with  the  duty  of  caring  for  and  pro- 
tecting the  interests  of  the  government  in 
the  disposal  of  its  public  lands.    His  duties 
afforded  an  opportunity  of  gaining  informa- 
tion of  the  public  domain  not  extended  to 
the  ordinary  settler.    As  a  result  of  this  su- 
perior advantage  he  selected  a  very  desira- 
ble tract  bordering  upon  the  Yakima  river 
at  a  point  where  there  are  falls  well  adapted 
to  the  production  of  power  for  running  ma- 
chinery, etc.,  which  rendered  the  land  more 
valuable  than  ordinary  agricultural  tracts. 
Rad  faith  cannot,  in  any  wise,  be  imputed 
to  the  entryman,  for  it  appears  that  he  has 
expended  considerable  time  and  money  at- 
tempting to  grow  timber  on  the  land,  but 
with  meager  results.    It  is  situated  in  a  dry, 
arid  section  of  country,  where  little  or  no 
vegetation    will    grow    without    irrigation. 
Tiie   repeated  efTorts   to  grow   trees  evince 
good  faith  in  an  honest  endeavor  to  faith- 
fully   comply    with    the    law."     Referring, 
however,  to  a  letter  addressed  by  the  Com- 
missioner to  the  local   land  oflicers,   under 
date  of  July  22d,  1882,  and  which  directed 
that  Prosser  be  allowed   to  make  payuieiit 
for  the  lands  entered  by  him, — in  which  let- 
ter  the   Commissioner   held  that  a   s^iecial 
agent  did  not  come  within  the  inhibition  con- 
tained in  i  452  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  257),— the  register 
(the  receiver  concurring),  said:     "We  are 
inclined   to   the  opinion   that  the   Commis- 
sioner erred  in  stating  that  a  special  agent 
does  not  come  within  the  prohibition  of  the 
statute  prohibiting  employees  of  the  I^nd 
Department  from  entering  lands  within  *tlie[7C 
public  domain.     Of  all  the  officers  and  em- 
ployees  connected    with    the   Genera]    Land 
Onice,    special   agents,    from    their   peculiar 
duties,  have  the  best  opportunities  for  gain- 
ing information  of  lands,  and  we  consider 
it  a  wise  ))olicy  to  exclude  such  officers  from 
the    privilege   of  entering   lands.     A  great 
hardship  has  been  done  the  contestee  in  this 
case,  because  we  have  no  doubt  he  was  led 
to  make  this  entry  upon  tlie  authority  of  the 
letter  before  referred  to;  but,  holding  to  the 
doctrine  that  special  agents  come  within  the 
inhibition  of  §  452  of  the  Revised  Statutes, 
we  are  unable  to  afTord  him  the  relief  we 
would  desire  to  give.    We  therefore  hold  that 
said   timber-culture  entry   was  void  in   its 
inception  and  recommend  its  cancelation.** 
The  section  of  the  Revised  Statutes  just 
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referred  to  is  in  these  words:  "The  officers, 
clerks,  and  employees  in  the  General  Land 
Office  are  prohibited  from  directly  or  indi- 
rectly purchasing  or  becoming  interested  in 
the  purchase  of  any  of  the  public  land;  and 
any  person  who  violates  this  section  shall 
forthwith  be  removed  from  his  office.'' 

On  appeal  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  that  decision  was  affirmed 
March  30th,  1892,  upon  the  ground  that  the 
statute  made  it  illegal  for  Prosser  to  make 
his  entry,  he  being,  at  the  time,  a  special 
agent  of  the  General  Land  Office.  Upon  ap- 
peal to  the  Department  of  the  Interior,  its 
First  Assistant  Secretary*,  on  July  7th,  1893, 
reversed  the  decision  of  the  Commissioner 
and  dismissed  the  contest  of  Walker,  upon 
tlie  authority  of  Grandy  v.  Bedell,  2  land 
Dec.  314. 

At  a  later  day, — April  16th,  1894, — upon 
Walker's  petition  for  a  rehearing  of  the  case 
by  the  Interior  Department,  Secretary  Smith 
reversed  the  decision  made  by  the  First  As- 
sistant Secretary,  and  affirmed  the  decision 
of  the  Commissioner  and  local  land  office. 

The  complaint  alleged  that  the  decision  of 
Secretary    Smith   was   erroneous    in     law; 
Hiat.  resting  on  the  construction  of  the  stat- 
ute by  the  Interior  Department  at  the  time 
of  liis  entry,  and  upon  the  special  advice 
of  the  Commissioner  of  the  Land  Office,  he 
niade  his  filing  in  good  fnith.  diligently  nnd 
Jut  ^eat  •expense  and  labor  planted  trees  on 
^nd   cultivated  said  lands,  and  intended  in 
^11  rc»spects  to  comply  with  the  statute;  that 
long  prior  to  the  initiation  of  said  contests 
lie  ceased  to  be  a  special  agent  of  the  Gen- 
eral Land  Office,  or  to  have  any  connection 
'Xx-batever  with  th(  Land  Department,  all  of 
^x*hicli  was  well  known  to  contestant;  that, 
in    pursuance  of  the  erroneous  decisions  of 
^lie    Interior  Department,  Walker  was  per- 
viriitted  to  enter  the  lands,  he  having,  at  the 
t.inie,    full   knowledge  of   plaintiff's  entries 
sand  rights;  that  subsequently,  a  patent  was 
iit^siied  to  Finn^  the  present  defendant  in  er- 

This  case  depends  ui)on  the  construction  to 
V>«  given  to  i  452  of  the  Revised  Statutes.  If 
T^rosser's   original   entry  was  forbidden   by 
the  above  statute,  then  notlung  stood  in  the 
M^ay  of  that  entry  being  canceled  by  order 
of  the  Secretary  of  the  Interior  in  a  pro- 
ceeding that  directly  involved  its  validity. 
On  the  other  hand,  if  he  acquired  any  right 
by  virtue  of  his  entry,  the  judgment  to  the 
contrary  by  the  Land  Department  was  an 
error    of    law    which     could    be     correct- 
ed   by    a    decree    declaring    that  the  title 
was  held  in  trust  for  him  by  the  defendant. 
The  principle  is  well  settled  that  where  "one 


party  has  acquired  the  legal  title  to  proper- 
ty to  which  another  has  the  better  right* 
a  court  of  equity  will  convert  him  into  a 
trustee  of  the  true  owner  and  compel  him 
to  convey  the  legal  title."  Stark  v.  Starr,  G 
Wall.  402,  419,  18  L.  ed.  925,  930;  "Silver  v.[7S] 
Ladd,  7  Wall.  219,  19  L.  ed.  138;  Cornelius 
V.  Wessel,  128  U.  S.  461,  32  L.  ed.  484,  9 
Sup.  Ct.  Rep.  122;  Bernier  v.  Bernier,  147 
U.  S.  242,  37  L.  ed.  152,  13  Sup.  Ct.  Rep. 
244;  Re  Emblen,  161  U.  S.  52,  40  L.  ed.  613, 
16  Sup.  Ct.  Rep.  487. 

The  difficulty  in  the  way  of  any  relief  be- 
ing granted  to  the  plaintiff  arises  from  the 
statute  prohibiting  any  officer,  clerk,  or  em- 
ployee in  the  General  Land  Office,  directly  or 
indirectly,  from  purchasing  or  becoming  in- 
terested in  the  purchase  of  any  of  the  public 
land.  That  a  special  agent  of  the  General 
Land  Office  is  an  employee  in  that  office  is,  we 
think,  too  clear  to  admit  of  serious  doubt. 
Referring  to  the  timber-culture  statute.  Sec- 
retary Smith  well  said:  "When  the  object 
of  the  act  is  considered,  it  will  be  seen  that 
it  applied  with  special  force  to  such  parties 
as  the  defendant  in  the  cause  at  issue.  As 
a  special  agent  of  the  Commissioner  of  the 
General  Land  OMice,  he  was  in  a  position 
peculiarly  adapted  to  secure  such  knowledge, 
the  use  of  which  it  was  the  intention  of  the 
act  to  prevent.  It  follows  from  what  has 
herein  been  set  out  that  the  decision  of  this 
Department  of  date  July  7,  1893,  was  in 
error,  and  the  same  is  hereby  set  aside,  and 
the  decision  of  your  office  is  affirmed." 

It  is  not  clear  from  any  document  or  de- 
cision to  which  our  attention  has  been 
called,  what  is  the  scope  of  the  duties  of  a 
special  agent  of  the  Land  Office,  but  the  ex- 
istence of  that  office  or  position  has  long 
been  recognized.  Suffice  it  to  say  that  they 
have  official  connection  with  the  General 
Land  Office,  and  are  under  its  supervision 
and  control  with  respect  to  the  administra- 
tion of  the  public  lands.  Wells  v.  Nickles, 
104  U.  S.  444,  26  L.  ed.  825;  1  Land  Dec 
COS,  0-20,  090;  Re  Hall,  2  Ijind  Dec.  814;  Re 
Lawrence,  2  Land  Dec.  810;  Re  Northern 
P.  R.  Co.  2  Land  Dec.  820;  Re  Fond  du  Lac 
Reservation,  2  Land  Dec.  821;  Re  Ft.  Cam- 
eron Reserve,  2  Land  Dec.  822;  2  Land  Dec. 
827;  Re  Montana  Improv.  Co.  2  Land  Dec. 
828;  2  Land  Dec.  832;  12  Land  Dec.  490. 
They  are,  in  every  substantial  sense,  em- 
ployees in  the  General  Land  Office.  They 
are  none  the  less  so,  even  if  it  be  true,  as 
suggested  by  the  learned  counsel  for  the 
plaintifT,  that  they  have  nothing  to  do  with 
the  survey  and  sale  of  the  public  lands,  or 
with  the  investigation  of  applications  for 
patents,  or  with  hearings  before  registers 
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and  receivers.  Bein<;  employees  in  the  Gen- 
[74]eral  Land  Office,  it  *is  not  for  Ihe  court,  in 
defiance  of  tlie  explicit  words  of  the  statute, 
to  exempt  tliem  from  its  prohibition.  Con- 
gress has  said,  without  qualification,  that 
employers  in  the  General  Land  Office  shall 
not,  while  in  the  service  of  that  office,  pur- 
chase or  become  interested  in  the  purchase, 
directly  or  indirectly,  of  public  lands.  The 
provision  in  question  had  its  origin  in  the 
acts  of  April  25tli,  1812,  chap.  68,  2  Stat,  at 
L.  71G,  and  of  July  4th,  1836,  chap.  352,  5 
Stat,  at  L.  107;  The  first  of  those  acts  es- 
tablished a  General  Land  Office,  while  the 
last  one  reorganized  that  ofTlce.  Each  of 
those  acts  made  provision  for  the  appoint- 
ment of  certain  officers,  and  each  limited  the 
prohibition  against  the  purchasing  or  becom- 
ing interested  in  the  purchasing  of  public 
lands  to  the  officers  or  employees  named  in 
them,  respectively.  But  the  prohibition  in 
the  existing  statute  is  not  restricted  to  any 
particular  officers  or  particular  employees 
of  the  Land  Office,  but  embraces  ''employees 
in  the  General  Land  Office,"  without  ex- 
cepting any  of  them. 

In  the  eye  of  the  law  his  case  is  not  ad- 
vanced by  the  fact  that  he  acted  in  conform- 
ity with  the  opinion  of  the  Commissioner  of 
the  General  Land  Office,  who  stated,  in  a 
letter,  that  §  452  of  the  Revised  Statutes 
did  not  apply  to  special  agents.  That  view, 
so  far  from  being  approved,  was  reversed, 
upon  formal  hearing,  by  the  Secretary  of  the 
Interior.  Besides,  an  erroneous  interpreta- 
tion of  the  statute  by  the  Commissioner 
would  not  change  the  statute  or  confer  any 
legal  right  upon  Prosser  in  opposition  to  the 
express  prohibition  against  his  purchasing 
or  becoming  interested  in  the  purchasing  of 
public  lands  while  he  was  an  employee  in 
the  General  Land  Office.  The  law,  as  we 
now  recognize  it  to  be,  was  the  law  when 
the  plaintiff  entered  the  lands  in  question, 
and,  being  at  the  time  an  employee  in  the 
Land  Office,  he  could  not  acquire  an  inter- 
est in  the  lands  that  would  prevent  the 
government,  by  its  proper  officer  or  depart- 
ment, from  canceling  his  entry  and  treating 
the  lands  as  public  lands  which  could  be 
patented  to  others.  It  may  be  well  to  add 
that  the  plaintiff's  continuing  in  possession 
after  he  ceased  to  be  special  agent  was  not 
[75]cquivalent  *to  a  new  entry.  His  rights  must 
be  determined  by  the  validity  of  the  original 
entry  at  the  time  it  was  made. 

These  views  dispose  of  the  case  adversely 
to  the  plaintiff,  and  require  an  affirmance  of 
the   judgment   without  reference    to    other 
questions  discussed  by  counsel. 
Affirmed. 


TOANK  BLACKLOCK,  Executor  of  Rinal- 
do  P.  Smith,  Representing  the  Firm  of 
Smith,  Ellett,  &  Company,  Appt., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  75-90.) 

Cluims  — against  United  States  —  recit- 
al in  statute  permitting  presentation 
as   admission. 

1.  The  mere  recital  that  the  claimant  had 
a  prior  lien,  contained  in  the  act  of  Mbj 
27,  1002  (32  SUt.  at  L.  207,  243,  chas. 
887),  empowering  the  court  of  claims  u> 
hear  and  determine  a  claim  against  the 
government  on  account  of  a  sale  of  real  es- 
tate to  satisfy  unpaid  internal  revenue 
taxes,  is  not  an  admission  of  that  fact, 
where  it  is  manifest  that  Congress  intend- 
ed that  the  claim  was  to  be  judicially  in- 
vestigated, and  deteimine^l  according  to  all 
the  facts  as  disclosed  by  the  evidence  ad- 
duced. 

Internal  revenue  — enforcing  lien  for 
unpaid    taxes  — concurrent    remedies. 

2.  The  remedy  afforded  by  the  act  of 
July  13,  1866  (14  Stat,  at  L.  98,  107,  108, 
chap.  184,  U.  S.  Comp.  Stat.  1901,  pp.2073, 
2074,  2077),  of  a  sale  by  distraint  of  what- 
ever interest  in  real  estate  a  distiller  owned 
when  the  government's  lien  for  unpaid  in- 
ternal revenue  taxes  attached,  was  not 
superseded  by  the  act  of  July  20,  1868 
(15  Stat,  at  L.  125.  167,  chap.  180,  U.  S. 
Comp.  Stat.  1901,  p.  2081),  $  106,  empow- 
ering the  Commissioner  of  Internal  Reve- 
nue, if  he  deems  it  expedient,  to  proceed 
to  enforce  such  lien  by  a  regular  suit  in 
equity  in  a  Federal  court,  in  which  all 
persons  having  liens  upon,  or  claiming  any 
interest  in.  the  premises,  can  he  maile  par- 
ties and  can  have  their  rights  adjudicated. 

[No.  65.] 

Argued  December  11,  1907.     Decided  Jami- 

ary  13,  1908. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which  dismissed  a  pe- 
tition seeking  relief  on  account  of  the  sale 
to  satisfy  unpaid  internal  revenue  taxes  of 
certain  real  property  upon  which  the  claim- 
ant asserts  a  lien.    Affirmed. 

See  same  case  below,  41  Ct.  CI.  89. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  M.  Cox  and  John  M» 
Thurston  argued  the  cause,  and,  with  Mr. 
Charles  C.  Lancaster,  filed  a  brief  for  ap- 
pellant: 

The  Federal  government,  since  the  pas- 
sage of  the  act  of  July  20,  1868,  chap.  188» 
§  100,  cannot  enforce  a  lien  for  internal 
revenue  taxes  against  real  estate,  however 
clear  may  be  its  priority,  in  derogation  of  a 
duly-recorded  mortgage  lien,  through  the 
summary  process  of  distraint;  and  sale  by 
such  summary  process  can  only  convey  the 
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then-existing  interest  of  the  delinquent  tax- 
payer in  the  real  estate  so  sold. 

Mansfield  v.  Excelsior  Ref.  Co.  135  U.  S. 
326,  34  L.  ed.  162,  10  Sup.  Ct.  Rep.  825. 

Permissive  words  in  respect  to  courts  or 
officers  are  imperative  in  those  cases  in 
which  the  public  or  individuals  have  a  right 
that  the  power  so  conferred  be  exercised. 

Lewis's  Sutherland,  Stat.  Constr.  2d  ed. 
I  636 ;  Rock  Island  County  v.  United  States, 
4  Wall.  435,  18  L.  ed.  410;  Galena  v.  Amy 
(Galena  v.  United  States)  5  Wall.  705,  18 
L.  ed.  560. 

The  government  never  acquired  any  lien 
at  all  on  the  land  in  controversy,  but  only 
on  the  distillery  premises;  and,  even  if  it 
had  acquired  such  lien,  it  lost  its  priority 
to  that  of  appellant  through  its  long-con- 
tinued negligence  in  not  collecting  its  taxes 
monthly,  in  conformity  to  its  own  manda- 
tory laws,  and  in  not  enforcing  its  rights 
under  the  warehousing  and  official  bonds  of 
the  distiller. 

United  States  v.  Pacific  R.  Co.  4  Dill.  71, 
Fed.  Cas.  No.  15,084. 

Mr.  Charles  F.  KIncheloe  argued  the 
cause,  and,  with  Assistant  Attorney  Gen- 
eral Van  Orsdel,  filed  a  brief  for  appellee: 

The  provision  for  sale  by  proceedings  in 
chancery  is  purely  cumulative  and  optional 
witli  the  government  officials,  leaving  it 
wholly  within  the  discretion  of  the  govern- 
ment in  all  cases  to  sell  either  by  distraint 
or  by  proceedings  in  chancery. 

Mansfield  v.  Excelsior  Ref.  Co.  135  U.  S. 
326.  34  L.  ed.  162,  10  Sup.  Ct.  Rep.  825; 
Alkan   v.  Bean,  8  Biss.  83,  Fed.   Cas.  No. 
202. 

There  is  nothing  whatever  in  the  statute 

'Mcoiisistent   or   in   conflict   with  the   prior 

*iid  then-existing  provisions  of  the  statutes 

^«^r   sale  by  distraint;  and,  such  being  the 

^^se,  under  a  familiar  and  well-established 

^Mle  of  construction,  it  must  be  held  not  to 

H^ve  modified  or  restricted  the  provisions  of 

^lie  prior  statute. 

Sutherland,  Stat.  Constr.  §  217. 
Tliere  is  also  to  be  considered  in  the  con- 
struction  or  interpretation   of   this   statute 
"tilie  fact  of  the  lonir-continued  and  practical- 
^^^  unquestioned  interpretation  and  practice 
^>f  the  Treasury  Department,  extending  over 
S   period  of  nearly  forty  years,  holding  its 
Application  in  the  enforcement  of  such  liens 
On  the  property  of  distillers  to  be  optional 
iknd  within  the  discretion  of  the  government, 
and  in  no  wise  to  preclude  enforcement  by 
distraint. 

Sutherland,  Stat.  Constr.  f  309;  Edwards 
V.  Darby,  12  Wheat.  206,  210,  6  L.  ed.  603, 
«04;  I'nitcd  States  v.  State  Bank,  6  Pet.  29, 
39,  8  L.  ed.  308,  311 ;  United  States  v.  Mac- 
daniel.  7  Pet.  1,  8  L.  ed.  587;  United  States 
r.  Philbrick,  120  U.  S.  52,  50,  30  L.  ed. 
52  L.  ed. 


[  559,  561,  7  Sup.  Ct.  Rep.  413;  United  SUtes 
V.  Johnston,  124  U.  S.  236,  253,  31  L.  ed. 
389,  39C.  8  Sup.  Ct.  R^p.  446;  United  SUtes 
V.  Alabama  G.  S.  R.  Co.  142  U.  S.  615,  621, 
35  L.  ed.  1134,  12  Sup.  Ct.  Rep.  306;  United 
States  V.  Finnell,  185  U.  S.  236,  244,  46 
L.  ed.  890,  893,  22  Sup.  Ct  Rep.  633. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  appeal  brings  up  for  review  a  judg- 
ment in  the  court  *of  claims  dismissing  a[70] 
petition    filed    in    that    coiirt  against    the 
United  SUtea. 

So  far  as  it  is  necessary  to  state  the  facts, 
the  case  is  substantially  as  follows: 

Smith,  Ellett,  k  Company,  a  firm  com- 
posed of  Rinaldo  P.  Smith  and  Francis  M. 
Ellett,  were  engaged  in  business  as  leather 
and  commission  merchants  in  Baltimore 
from  some  time  in  1807  or  1868  to  January 
Ist,  1870. 

On  the  26th  of  October,  1869,  George  J. 
Stephens,  a  distiller  and  tanner  in  Virginia, 
was  indebted  to  Smith,  Ellett,  k  Company 
in  the  sum  of  $7,000,  already  due,  and  in  the 
further  sum  of  $2,000,  to  become  due  in 
the  course  of  future  dealings.  On  the  same 
day  a  certain  deed  was  executed  between 
Stephens  of  the  first  part,  Beazley,  trustee, 
of  the  second  part,  and  Smith  and  Ellett, 
doing  business  as  Smith,  Ellett,  k  Company, 
of  the  third  part.  It  recited  that  Stephens 
was  indebted  to  Smith,  Ellett,  k  Company  in 
the  sum  of  $4,000,  evidenced  by  the  bond  or 
demand  note  of  Stephens  dated  October  20th, 
1869,  and  that  Smith,  Ellett,  k  Company 
had  accepted,  for  the  accommodation  of 
Stephens,  a  draft  for  $3,000,  and  had  agreed 
to  accept  a  further  accommodation  draft 
for  $2,000.  In  order  that  said  acceptances 
in  addition  to  the  note  for  $4,000  might  be 
secured,  Stephens,  by  deed  dated  October 
20th,  18G9,  conveyed  to  Beazley  a  tract  of 
land  containing  about  400  acres,  more  or 
less,  in  Greene  county,  Virginia,  upon  which 
Stephens  then  resided,  with  the  mansion 
house  and  all  buildings  thereon,  including 
a  tannery  and  distillery,  and  all  things  ap- 
purtenant thereto,  "in  trust  to  secure  the 
said  bond  ot'  $4,000,  and  all  the  acceptances 
already  made  and  given  as  aforesaid,  now 
current  and  to  become  payable,  and  all  ac- 
ceptances to  be  hereafter  made  and  given  as 
aforesaid,  and  all  which  may  be  made  and 
given  for  renewal  of  former  ones,  or  to  re- 
]ilace  the  money  paid  by  the  party  of  the 
first  part  in  taking  up  former  ones  as  afore- 
said, or  in  any  other  manner  as  stated  in  the 
premises,  so  as  the  same  shall  not  exceed  the 
sum  of  $5,000." 

The  property  conveyed  was  worth  more 
than  $3,000.    The  *deed  waa  dMl^  iA\iAsy«V\>\\ 
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edged  and  recorded  on  the  30th  day  of  Oc- 
tober, 1869. 

When  that  deed  of*  trust  was  executed  and 
recorded  there  was  due  from  Stephens  to  the 
United  States  government  internal  revenue 
taxes  which  had  accrued  from  July,  1867,  to 
October  2Ct1i,  1869,  amounting  to  $4,000. 

On  the  25th  of  January,  1870,  Smith  and 
Elicit  executed  the  following  instrument  of 
writing:    "Baltimore,  January  25,  '70.    We 
hereby  give  our  consent  to  the  use  of  the 
distillery  premises  of  Geo.  J.  Stephens,  sit- 
uated on  the  Harrisonburg  turnpike,  about 
4    miles    from    Stannardsville,    and    which 
]>romises  contain  about  3  acres  of  land,  more 
or   less,   immediately   surrounding  the  dis- 
tillery building,  and  which  building  is  con- 
tained thereon  or  comprised  therein  by  said 
Oeo.  J.  Stephens,  subject  to  the  provisions 
of  the  internal  rev.  law,  and  that  the  lien 
of  tlio  United  States  for  taxes  and  penal- 
tics  lieronfter  incurred  shall  have  priority, 
to  the  extent  of  the  above-mentioned  prem- 
ises, of  a  certain  deed  of  trust  executed  by 
said  Oeo.  J.  Stephens  for  our  benefit,  and 
whcn»of  Wyatt  S.   Beazley  is  trustee,  and 
that  in  case  of  the  forfeiture  of  the  said 
distillery  premises,  or  any  part  thereof,  the 
title  of  the  same  shall  vest  in  the  United 
Statos.  discharged  from  said  deed  of  trust." 
In  onler  to  satisfy  the  above  taxes  and 
the  ]>enalties  authorized  by  law,  the  collect- 
or of  internal  revenue  for  Virginia,  by  his 
deputy,  I^wson,  during  Deceml)er,  1870,  dis- 
trained the  distillery  building  and  about  3 
noif's  (of  the  400-acrc  tract)  upon  which  the 
distillerv  stood,  and  advertised  the  property 
for  sale.     Prior  to  any  sale  the  distillery 
buildings  and  contents,  including  a  quantity 
of  whisky,  were  destroyed  by  fire.    The  col- 
lector tlicreu]>on,  before  the  day  of  sale,  ex- 
tended  his  distraint  so  as  to   include   the 
balance  of  Stephens's  land,  amounting  in  all 
to  about  525  acres,  which  include<l  tlie  land 
embraced  by  the  trust  deed  to  Smith,  EUett, 
k  Company,  and  advertised  all  of  said  land 
for  sale.     Pursuant   to   the  advertisement, 
the  deputy  collector,  on  January  12th,  1871, 
oircrcd  the  whole  of  Stephens's  land  for  sale 
[78]at  public  auction.    Smith,  being  present  *a8 
a   member   of   Smith,    Ellett,   k   Company, 
gave   formal   notice   of   the   above   deed   of 
trust,  asserting  a  prior  lien  under  it  to  that 
of  tlie  government,  and  protesting  against 
the  sale  of  the  land  except  subject  to  that 
lien.     The  deputy  collector  proceeded  with 
the  sale  and  the  property  was  bid  in  for  the 
povornment    for   $4,230.50,    that   being    the 
amount  of  delinquent  taxes,   penalties   for 
nonpayment  thereof,  and  costs  of  distraint 
and    sale.     One    year    thereafter,  January 
lith,   1872,  that  ofTicer  executed  a  deed  to 
^je  Ignited  States,  which  was  duly  acknowl- 
^^igmf  mnd  recorded  oo  Ifovemhet  25th,  1873. 


Under  the  authority  conferred  upon  tht 
Commissioner  of  Internal  Revenue  by  |  3206 
of  the  Revised  Statutes,  as  amended  by  theaet 
of  March  1st,  1870,  and  with  the  approval 
of  the  Secretary  of  the  Treasury,  the  lands 
so  purchased  were  sold,  at  public  auction,  fay 
order  of  the  Commissioner,  on  the  12t]i 
day  of  June,  1888,  and  Miss  Stephens 
became  the  purchaser  at  the  price  of 
$500.  She  died  after  the  sale,  and  on  Oe- 
tober  6th,  1888,  the  United  SUtes.  by  tke 
Commissioner  of  Internal  Revenue,  executed 
a  quitclaim  deed  to  the  devisees  of  the  pur- 
chaser, conveying  to  them  "all  right,  title, 
and  interest  of  the  United  States  at  the  tioie 
of  said  last-named  sale  in  the  premises  afore- 
said, and  free  from  any  claim  on  the  part  of 
the  United  SUtes." 

By  an  act  of  Congress  of  May  27th,  1002 
<32  SUt.  at  L.  207,  243,  chap.  887),  it  was 
provided:  'That  jurisdiction  is  hereby  oob- 
ferred  on  the  court  of  claims  to  hear  nnd  de- 
termine the  claim  of  Rinaldo  P.  Smith,  of 
Baltimore,  Maryland,  against  the  govern- 
ment of  the  United  States,  on  account  of 
the  sale,  purchase,  or  occupation  by  the  gov- 
ernment,  through  its  internal  revenue  office 
or  others,  of  certain  real  estate  of  one  George 
J.  Stephens  in  Greene  county,  Virginia,  up- 
on which  the  late  firm  of  Smith,  Ellett,  ft 
Company,  now  represented  by  Rinaldo  P. 
Smith,  had  a  prior  lien,  and  the  right  of 
the  government  to  plead  the  statute  of  lim- 
itations in  bar  of  said  claims  is  hereby 
waived:  Provided,  That  said  claimant  file 
his  petition  within  sixty  days  from  the  pas- 
sage of  this  act,  in  said  court  of  claims, 
citlicr  at  *law  or  inequity,  as  he  may  deem[' 
the  rights  of  his  case  shall  require;  and  the 
government  shall,  u|>on  notice  served  accord- 
ing to  the  rules  and  practice  of  said  court, 
appear  and  defend  against  said  suit,  and 
the  same  shall  proceed  to  final  hearing  and 
judgment,  with  the  right  of  ap]ical  to  the 
Supreme  Court  of  the  United  States  by  ei- 
ther party,  as  provided  by  law." 

The  present  action  was  brought  in  1004 
by  the  executor  of  Smith  under  the  author- 
ity of  that  act. 

The  petition  sets  forth  certain  facts  con- 
nected with  the  claim,  and,  among  otlier 
thing.H,  it  alleged  the  following:  0.  "The 
petitioner  is  advised  and  believes,  and  so 
charges,  that  the  proceeding  and  sale  above 
recited,  whereby  the  United  States  acquired 
the  title  to  said  land  and  defeated  the  lien 
of  said  firm,  was  in  open  violation  of  |  3207 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  p.  2081),  which  was  then  in  full  force 
and  should  have  governed  the  proceeding  of 
the  United  States  in  the  premises;  and  that 
the  oflicers  of  the  United  States,  having 
abundant  notice  of  the  prior  lien  of  the 
said  Smith,  Ellett,  &  Company,  should  have 
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eommeneed    a    proceeding    in    the    United 
States   district  court   for   said  district,   in 
conformity  with  the  provisions  of  the  stat- 
ute above  cited,  to  wbicli  proccedinp^  the  said 
Smith,  Ellett,  &  Company  sliould  have  been 
made  parties,  and  whereby  their  prior  lien 
should  have  been  audited,  adjusted,  and  paid 
out  of  the  proceeds  of  such  sale  in  preference 
to  the  claim  of  the  United  States,  as  pro- 
vided by  such  statute ;  and  that,  by  adopting 
the  summary  procee<1in^  which  was  resorted 
to  in  the  sale  of  said  land,  beinjif  the  same 
authorized   by   ||§    3197    and   3108,   Revised 
Statutes  (U.  S.  Comp.  SUt.  1001,  pp.  2077, 
2078),  in  cases  where  no  prior  liens  exist, 
the  United  States  practically  proclaimed  to 
the  whole  world,  just  as  its  agent  who  made 
the  sale  actually  did,  that  there  was  no  valid 
prior  lien  on  said  land  and  that  a  clear  title 
was  passed  by  the  sale.     10.  That  the  United 
States  accepted  the  conveyance  so  made,  and 
held  the  property  by  virtue  thereof  for  many 
years,  collecting  the  rents  and  profits,  and 
that  the  first  notice  this  petitioner  had  of 
its    relinquishment    of    its    holdings    was 
through  an  official  letter  from  Acting  Com- 
t^Ojmissioner  of  Internal  Revenue  Wilson,*  bear- 
ing date  January  7,  1895,  in  which  it  was 
stated  that,  by  a  conveyance  made  in  Octo- 
ber,  1888,  the  United  States  had  devested 
iUelf  of  iU  title  to  said  land.     11.  That, 
sifter  the  sale  and  conveyance  aforesaid,  the 
said  Smith  did,  as  the  representative  of  his 
«aid  firm,  make  every  effort  to  collect  the 
maid  debt  from  the  said  George  J.  Stephens 
Jn   said   Greene   county,   and   to   that  end, 
«it    considerable    expense,   retained    counsel 
learned  in  the  law;  but  he  was  advised  that 
'the  United  States,  by  its  summary  proceed- 
ing, had  taken  over  the  title  to  the  mortgage 
land  and  defeated  his  lien  thereon,  and  the 
said    Stephens,    having    no   other    property 
against  which  he  could  proceed,  his  only  re- 
course lay,  first,  in  redeeming  the  property 
within  one  year,  under  the  provision  of  S 
3202,  Revised  Statutes   (U.  S.  Comp.  Stat. 
1901,  p.  2070),  by  paying  to  the  deputy  col- 
lector the  full  amount  of  $4,220.50,  claimed 
to  be  due  from  said  Stephens  to  the  United 
States,  or,  second,  in  a  demand  of  indemnity 
from  the  United  States;  but  the  said  firm, 
being  wholly  unable  pecuniarily  to  advance 
that  large  sum  of  money,  and  having  seri- 
ous doubts  whether  the  mortgaged  property 
was  at  that  time  fairly  worth  that  amount 
in  addition  to  their  mortgage  lien,  and  they 
were,  therefore,  unable  to  redeem  said  prop- 
erty, and  neither  the  said  firms  nor  this  peti- 
tioner has  ever,  directly  or  indirectly,  re- 
ceived any  portion  of  said  debt  so  due  from 
the  said  Stephens  as  aforesaid,  but  the  same 
is  still  due  and  unpaid  in  the  full  amount 
above  stated.     12.  That  at  the  time  of  said 
sale  and  conveyance  to  the  United  States, 
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the  land  of  said  Stephens,  to  which  the  wM 
lien  of  the  said  Smith,  Ellett,  ft  Companj 
attached,  was  amply  worth  the  amount  of 
their  said  lien,  and  would  have  brought  that 
amount  and  more  at  any  fair  and  regular 
sale  thereof  at  auction  or  otherwise.  13. 
That  on  the  1st  day  of  January,  a.  d.  1876, 
the  partnership  existing  between  the  said 
Rinaldo  P.  Smith  and  the  said  Francis  M. 
Ellett  and  a  certain  William  F.  Larrabee, 
who  had,  in  the  meantime,  become  a  partner, 
expired  by  limitation  in  the  articles  of  co- 
partnership and  was  dissolved  by  mutual 
consent,  and  thereupon  all  the  partnership 
assets  of  the  old  firm,  including  the  debt 
due  from  Stephens,  as  aforesaid,  ^passed  to[81] 
this  petitioner  by  authority  of  the  firm  as 
settling  partner,  with  the  exclusive  right  to 
collect  the  same  and  sign  valid  acquittanea 
therefor;  and  although  this  petitioner  has 
repeatedly  made  demand  upon  the  proper 
officers  of  the  Treasury  Department  for  pay- 
ment of  his  said  claim,  the  same  has  never 
been  paid,  or  any  part  thereof,  but,  on  the 
contrary,  allowance  and  payment  thereof  has 
been  refused.'* 

The  relief  sought  was  a  judgment  against 
the  United  States  for  $8,660.44,  with  inter- 
est thereon  from  January  12th,  1871. 

The  government  answered,  denying  all  the 
allegations  of  the  petition,  and  asking  for 
judgment  dismissing  the  suit. 

We  have  seen  that  before  the  execution 
of  the  deed  of  trust  under  which  the  plain- 
tiff claims,  taxes  to  the  amount  of  $4,000 
had  accrued  to  the  United  States  against 
the  distiller  Stephens,  which  he  neglected, 
upon  demand,  to  pay.  What  were  the  rights 
of  the  United  States  after  such  demand  and 
failure  to  pay  ?  This  question  depends  upon 
the  scope  and  effect  of  certain  statutory  pro* 
visions,  as  follows: 

1.  That  part  of  the  1st  section  of  the  in- 
ternal revenue  act  of  July  13th,  1866  (14 
Stat,  at  L.  98,  107  108,  chap,  184,  U.  8. 
Comp.  Stat.  1901,  pp.  2073,  2074,  2077), 
which  declares  that  "if  any  person,  bank, 
association,  company,  or  corporation  liable 
to  pay  any  tax  shall  neglect  or  refuse  to 
pay  the  same  after  demand,  the  amount 
shall  be  a  lien  in  favor  of  the  United  States 
from  the  time  it  was  due  until  paid,  with 
the  interest,  penalties,  and  costs  that  may 
accrue  in  addition  'thereto,  upon  all  property  [8S] 
and  rights  to  property  belonging  to  sueh 
person,  bank,  association,  company,  or  cor- 
poration; and  the  collector,  after  demand, 
may  levy,  or  by  warrant  may  authorise  a 
deputy  collector  to  levy,  upon  all  property 
and  rights  to  property  belonging  to  such  per- 
son, bank,  association,  company,  or  corpora- 
tion, or  on  which  the  said  lien  exists,  for 
the  payment  of  the  sum  due  as  aforesaid^ 
with  interest  and  penalty  for  nonpayment^ 


88-86 


SUPBEIOB  GOUBT  Of  THE  UkXTSD   StaTBS. 


Oct.  Tan, 


and  also  of  such  further  sum  aa  shall  be 
■uHicient  for  the  fees,  costs,  and  expenses  of 
such  levy.  .  .  .  That  in  any  case  where 
f^>od8,  chattels,  or  effects  sufficient  to  satis- 
fy the  taxes  imposed  by  law  upon  any  per- 
son liable  to  pay  the  same  shall  not  be  found 
by  the  collector  or  deputy  collector  whose 
duty  it  may  be  to  collect  the  same,  he  is 
hereby  authorized  to  collect  the  same  by 
seizure  and  sale  of  real  estate,"  etc. 

2.  That  part  of  $  32  of  the  same  act, 
which  provides  "that  there  shall  be  levied, 
collected,  and  paid  on  all  distilled  spirits 
upon  which  no  tax  has  been  paid  according: 
to  law,  the  tax  of  two  dollars,  on  each  and 
every  proof  gallon  [reduced  to  50  cents  by  act 
of  July  20th,  18C8,  chap.  18(1,  15  Stat,  at  L. 
125],  to  be  paid  by  the  distiller,  owner,  or 
any  person  liaving  possession  thereof;  and 
the  tax  shall  be  a  lien  on  the  spirits  dis- 
tilled, on  the  distillery  used  for  distilling  the 
same,  with  the  stills,  vessels,  fixtures,  and 
tools  therein,  and  on  the  interest  of  said 
distiller  in  the  lot  or  tract  of  land  where- 
on the  said  distillery  is  situated,  from  the 
time  said  spirits  are  distilled  until  the  said 
tax  shall  be  paid." 

3.  That  part  of  i  106  of  the  act  of  July 
20th,  1868  (15  SUt.  at  L.  125,  107,  chap. 
186,  U.  S.  Comp.  Stat  1901,  p.  2081),  which 
provides  that  "in  any  case  where  there  has 
been  a  refusal  or  neglect  to  pay  any  tax  im- 
posed by  the  internal  revenue  laws,  and 
where  it  is  lawful  and  has  become  necessary 
to  seize  and  sell  real  estate  to  satisfv  the 
tax,  the  Commissioner  of  Internal  Revenue 
may,  if  he  deems  it  expedient,  direct  that 
a  bill  in  chancery  be  filed  in  a  district  or 
circuit  court  of  the  United  States,  to  en- 
force the  lien  of  the  United  States  for  tax 

[84] upon  any  real  estate,  or  to  subject  any  *rcal 
estate  owned  by  the  delinquent,  or  in  which 
he  has  any  right,  title,  or  interest,  to  the 
payment  of  such  tax.  And  all  persons  hav- 
ing liens  upon  the  real  estate  sought  to  be 
subjected  to  the  payment  of  any  tax  as 
aforesaid,  or  claiming  any  ownership  or  in- 
terest therein,  shall  be  made  parties  to  such 
proceedings,  and  shall  be  brought  into  court, 
as  provided  in  other  suits  in  chancery  in 
said  courts.  And  the  said  courts  shall  have, 
and  are  hereby  given,  jurisdiction  in  all  such 
cases,  and  shall,  at  the  term  next  after  such 
time  as  the  parties  shall  be  duly  notificil 
of  the  proceedings,  unless  otherwise  ordered 
by  the  court,  proceed  to  adjudicate  all  mat- 
ters involved  therein,  and  to  pass  upon  and 
finally  determine  the  merits  of  all  claims  to 
and  liens  upon  the  real  estate  in  rpiestion, 
and  shall,  in  all  cases  where  a  claim  or  in- 
terest of  the  United  States  therein  shall  be 
established,  decree  a  sale,  by  the  proper  of- 
ficer of  the  court,  of  such  real  estate,  and  a 
distribution  ol  the  pracecds  of  such  sale,  ac* 
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cording  to  the  findings  of  the  court  in  re- 
spect to  the  interests  of  the  parlies  and  of 
the  United  States."  This  section  is  sub- 
stantially preserved  in  S  3207  of  the  llevised 
Statutes,  except  that  the  latter  omits  the 
words  "if  he  deems  it  expedient."  found 
in  the  above  section  of  the  act  of  1808. 

Before  considering  these  statutory  pnifvi- 
sions  it  is  proper  to  refer  to  one  point.  The 
plaintiff  insists  that,  in  view  of  the  words 
of  the  act  under  which  this  suit  was  lirou;:ht,> 
it  must  l)e  taken  that  the  lien  created  by  the— 
trust  deed  of  October  26th.  1869,  was  jmor- 
to  any  then  existing  in  behalf  of  tlio  gow.m- 
ment.  This  contention  rests  entirely  on  the 
statement  in  that  act  that  the  late  firm  of 
Smith,  Ellett,  &  Coui])any,  represented  by 
Smith,  "had  a  jirior  lien."  But,  plaiuly, 
front  the  context  and  the  admitted  fafU, 
that  was  merely  by  way  of  recital,  and  as 
showing  what  that  firm  or  Smith  claiuipH. 
It  could  not  have  l>een  intended  as  an  admis- 
sion by  Congress  that  no  lien  existed  in 
favor  of  the  I'nitcd  States  at  the  time  tliut 
deed  of  truht  was  e.vecuted.  The  findiii;;.**  e\- 
])rcs8ly  state  that,  v/hen  the  deed  was  ex- 
ecuted, taxes  had  accrued  against  the  dis- 
tiller in  favor  of  the  United  State?*  from 
July,  1807,  to  August,  1869,  amountiii*;  ♦1)185] 
$4,000,  and  that  a  demand  was  made  for 
their  payment  prior  to  the  execution  of  the 
deed  of  trust  under  which  the  plaintilT  claims. 
By  tlie  statute  of  1866  it  is  provided  that 
if  any  delinfpient,  liable  to  taxes,  sliall 
neglect  or  refu.se  to  pay  them  after  demand, 
there  shall  be  a  lien  in  favor  of  the  L'uito.l 
States  from  the  time  it  was  due  *'upon  all 
property  and  rights  to  property"  belongin*: 
to  the  delinquent.  In  Kinkead  v.  Unit«il 
States,  150  U.  S.  483,  497,  37  L.  cd.  1152. 
1157,  14  Sup.  Ct  Rep.  172,  177,  the  cimrt 
said  it  was  well  settled  "that  a  mere  re- 
cital in  an  act,  whether  of  fact  or  of  law, 
is  not  conclusive  unless  it  l»e  clear  that  the 
legislature  intended  that  the  recital  should 
be  acce])ted  as  a  fact  in  the  case."  No  Huch 
intention  is  to  be  imputed  in  this  caae  to 
Congress.  On  the  contrary,  it  is  manifest 
that  Congress  intended  that  the  claim  of 
the  parties  was  to  l)c  judicially  investigated 
and  determined  according  to  all  tlie  tfacts 
as  disclosed  by  the  evidence  adduced.  We 
are  clear  that  whatever  the  legal  elfcct  of 
the  fact,  it  must  be  taken  that  the  lien  of 
the  United  States  for  its  un|)aid  taxes  at- 
laclied  before  the  trust  deed  was  executed 
and  recorded.  That  the  government  acquired 
a  lien  on  the  property  in  question  after  the 
failure  of  the  distiller  to  pay,  upon  demand, 
the  taxes  due  to  the  United  States,  is  too 
manifest,  under  the  words  of  the  statute,  to 
admit  of  doubt.  And  this  lien,  we  have  seen, 
attached  before  the  execution  of  the  deed  of 
trust  ol  October  26th,  1869. 

a«8  U.  8. 
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It  it  to  be  observed  that  the  statute  gave 
to  the  government,  in  order  to  secure  its 
taxes,  not  only  a  sweeping  Hen  '*upon  all 
property  or  rights  to  property"  belonging 
to  the  delinquent,  hut  a  specific  or  special 
lien  on  spirits  for  the  gallon  taxes.    It  was 
therefore  said  by  Solicitor  General  Phillips : 
"It  may  be  true  that  because  of  tlie  greater 
definitenesM  of  the  special   provision  for  a 
lien  for  the  tax  upon  spirits  there  is  rarely 
occasion  for  calling  in  the  provision  for  a 
lien  for  taxes  in  general,  but  there  is  noth- 
ing to  forbid  that  general  policy  to  apply  in 
all  cases  where  there  is  nothing  in  the  spe- 
cial policy  to  contradict.''     IG  Ops.  Atty. 
Gen.  634,  030. 
The   plaintiff   contends   that   the   act  of 
[8  <I]1868  superseded  the  •provision  of  the  previ- 
ous law  giving  the  remedy  of  distraint,  and 
that,  after  the  passage  of  that  act,  the  Unit- 
ed States  could  only  proceed,  in  case  of  con- 
flicting liens,  by  a  regular  suit  in  equity  in 
a  Federal  court.    On  the  part  of  the  govern- 
ment it  is  contended  that  the  remedy  gi\'en 
l»y    that   act   is  not  exclusive,   hut  can   be 
i:se:l  bv  the  (^nited  States  whenevrr  it  acej* 
i«  roper  to  pursue  that  remedy  rather  than 
t  he  remedy  of  distraint. 

We  are  of  opinion  that  the  government 
o-orrcctly  interprets  the  act  of  1808.    If  Con- 
fi^TOr^A  had  intended  to  prescribe  a  formal  suit 
-a  VI  equity  as  the  only  mode  by  which  the  gov- 
^•rnment  could  sell  real  estate  upon  which 
i  t  had  a  lien  for  internal  rovonuc  taxes,  and 
^  «|ton  whieh  private  parties  nbo  had  liens  by 
•  "siortgage  or  deed  of  trust,  it  would  have 
«■  Jone  so  in  clear  words,  partioularl}'  as  CJon- 
.5L_^reHs  knew  at  the  time  of  the  then-existing 
;*niedy   by  distraint.     The   words  used   do 
ot  show  that  Congress  intended  a  suit  in 
•?|iiily  jis  exclusive  of  all  other  mctliods  in 
^nvh  eases.    It  seems  to  have  taken  care  not 
0  ao  j:rescril)e.    The  two  remedies  could  well 
ocxist.     The  act  of  1808  declared  that  the 
'omiiiiss inner  of  Internal  Revenue  mat/,  "if 
le  df>ems  it  ex|;edient,"  proceed  by  bill  in 
Imneery,  without  using  any  words  imply- 
ng  a  purpose  to  withdraw  from  the  govern- 
ent  the  right  then  existing  to  resort  to 
"^■listraint  and  sale.     Congress,   we  assume, 
"^ouhtless   thought   that   eases   might   arise 
in  whieh  it  would  be  desirable  that  all  qucs 
tions  of  title  to  property  to  he  sold  for  taxes 
should  be  cleared  up  before  a  sale  took  place. 
Hence  the  provision  which  authorized,  but 
did  not  require,  a  suit  in  equity,  and  which 
left  untouched  the  right  of  the  government 
to  proceed  by  distraint.     We  must  not  Ik* 
understood  as  saying  that  if  iho  words  "if 
he  deems  it  expedient"  had  not  been  in  the 
statute,   that  the   result   would   have   been 
different.     But  those  words  are  significant 
as  tending  to  remove  all  doubt  as  to  the  cor- 
rect interpretation  of  the  statute,  and  make 
62  li.  edU 


it  evident  that  Congress  did  not  intend  to 
take  away  the  remedy  by  distraint  and  make 
the  remedy  by  suit  exclusive,  but  only  to 
give  another  and  cumulative  remedy  for  th* 
enforcement  of  liens  and  taxes. 

*Thi8  was  the  view  taken  of  the  8tatute[87] 
by  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Wisconsin  in  Al- 
kan  ▼.  Bean,  8  Biss.  83,  80,  Fed.  Cas.  No. 
202.  Judge  Dyer,  delivering  the  judgment 
of  the  court  in  that  case,  held  that  the  rem- 
edy given  by  the  act  of  I8G8  (Rev.  SUt.  i 
3207)  and  that  given  by  distraint  were  con- 
current, neither  remedy  being  exclusive. 

It  is  said  that  these  views  are  inconsist- 
ent with  the  judgment  of  this  court  in  Mans- 
field y.  Excelsior  Ref.  Co.  135  U.  S.  320,  34 
L.  ed.  102,  10  Sup.  Ot.  Rep.  825.  We  do 
not  think  so.  In  that  case  the  principal 
question  was.  What  title  passed  by  a  oolr 
lector's  sale  for  delinquent  taxes  due  from  a 
distiller  who  held,  at  the  time  of  sale,  only 
a  leasehold  interest  in  the  property  seized? 
It  was  held  that  the  collector  could  only 
sell  by  distraint  the  interest  of  the  distiller, 
and  that  his  deed  to  the  purchaser  should 
he  regarded  as  conveying  only  such  interest 
as  the  collector  was  entitled  to  sell;  the 
court,  in  that  case,  recognizing  the  right  of 
the  government  to  enforce  by  distraint  what- 
ever lien  it  had  for  unpaid  taxes,  subject  to 
the  rights  of  other  lienholders.  It  said: 
''But  in  what  mode  may  the  government 
enforce  its  prior  lien?  In  order  to  collect 
the  taxes  due  trom  Hinds,  the  distiller,  it 
might  have  instituted  a  suit  in  equity,  to 
which  not  only  the  distiller,  who  had  simply 
a  leasehold  interest,  but  all  persons  having 
liens  upon,  or  claiming  any  interest  in,  the 
premises,  could  he  made  parties;  in  which 
suit  it  would  have  been  the  duty  of  the 
court  to  determine  finally  the  merits  of  all 
claims  to  and  liens  upon  the  property,  and 
to  order  a  sale,  distributing  the  proceeds 
among  the  parties  according  to  their  re- 
8{)ectivc  interests.  Of  course,  the  United 
States,  having,  by  stipulation,  priority,  of 
lien,  would  have  been  first  paid  out  of  the 
proceeds.  But  no  such  course  was  puntued. 
The  oflicers  of  the  government  preferred  to 
adopt  the  summary  mctho<l  of  sale  by  tb« 
collector  upon  notice  and  publication,  as 
provided  for  in  $  3197  (U.  S.  Comp.  SUt 
11)01,  p.  2077).  It  may  be  conceded  that  if 
the  distiller  had  been  the  owner  of  the  foe, 
a  sale  in  that  mode  would  have  passed  his. 
interest,  subject  to  the  rights  of  any  prior 
encumhraneer,  and  subject  to  the  right  of 
!iny  subsequent  *  encumbrancer,  to  redeem[8S] 
the  premi>ies.  But  the  delinquent  distiller 
had  no  interest  except  a  leasehold  in- 
terest, and  that  expired,  as  we  haT« 
seen,  on  the  1st  of  May,  1877.  W# 
are  of  opinion  that  the  collector's  sale  ia 
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the  summary  mode  prescribed  in  |  3197 
passed,  and  under  the  statute  could  have 
passed,  nothing  more  than  the  interest  of 
the  delinquent  distiller.  When  the  collector 
distrains  and  sells  personal  property  for 
taxes,  his  certificate,  by  the  express  words 
of  the  statute  (i  3194),  transfers  to  the 
purchaser  the  right,  title,  and  interest  of 
the  deliiKfuent  in  the  property  sold.  When 
he  sells  real  estate  for  taxes,  the  statute, 
in  terms  equally  explicit  (i  3190),  declares 
that  his  certificate  of  purchase  shall  be  con- 
sidered and  operate  as  a  conveyance  of  the 
right,  title,  and  interest  the  party  delinquent 
had  in  the  real  estate  so  sold.  Now,  if 
Congress   intended   to   invest   the  collector 


in  this  case  had  when  the  government's  lien 
attached  passed  by  the  sale  of  the  collector, 
subject,  of  course,  to  the  right  of  the  holder 
of  the  subsequent  encumbrance  created  by 
the  deed  of  trust  of  1869,  to  redeem  the 
property  from  the  sale.  By  the  statute  un- 
der which  the  sale  took  place,  it  was  pro- 
vided. "Any  person  whose  estate  may  be 
proceeded  against  as  aforesaid  shall  have 
the  right  to  pay  the  amount  due,  together 
with  the  costs  and  charges  thereon,  to  the 
collector,  or  deputy  collector  at  any  time 
prior  to  the  sale  thereof,  and  all  further 
proceedings  shall  cease  from  the  time  of 
such  payment.  The  owners  of  any  real  es- 
tate sold  as  aforesaid,  their  heirs,  executors, 
with  authority  to  sell,  by  the  summary  proc-  or  administrators,  or  any  person  having  any 
ess  of  notice  and  publication,  the  interest  interest  thereinf  or  a  lien  thereon,  or  any 
of  any  other  person  than  the  delinquent  person  in  their  behalf,  shall  be  permitted  to 
distiller,  the  statute  would  have  described  redeem  the  land  sold  as  aforesaid,  or  any 
a  certificate  that  would  pass  the  interest  particular  tract  thereof,  at  any  time  within 
of  such  person  in  the  property  sold.  The  one  year  after  the  sale  thereof,  upon  pay* 
provision  that  the  certificate  of  purchase  ment  to  the  purchaser,  or,  in  case  he  cannot 
shall  pass  the  interest  of  the  delinquent  in  be  found  in  the  county  in  which  the  land 
the  property  sold  by  the  collector  excludes,  to  be  redeemed  is  situate,  then  to  the  col- 
by  necessary  implication,  the  interest  of  any  lector  of  the  district  in  which  the  land  is 
other  person.  This  is  made  clear  by  the  situate,  for  the  use  of  the  purchaser,  his 
fact  that  the  statute,  in  the  case  of  a  sale  heirs  or  assigns,  the  amount  paid  by  the 
by  the  collector,  requires  notice  to  'the  per-  said  purchaser,  and  interest  thereon  at  the 
son  whose  estate  it  is  proposed  to  sell'  ( S  rate  of  twenty  per  centum  per  annum." 
3107),  which  person  is,  of  course,  the  one  [14  Stat,  at  L.  100,  chap.  184,  i  9,  U.  S. 
who  is  delinquent  in  the  matter  of  taxes.  Comp.  Stat.  1901,  p.  2079.]  So  tliat  nei- 
Any  other  construction  would  impute  to  Con-  ther  the  distiller  nor  the  holder  of  the  lien 
gress  the  purpose,  in  order  that  the  taxes  created  by  the  deed  of  trust  of  ISGO  was 
against  the  delinquent  distiller,  having  only  without  remedy.  The  lienholder,  under  tlie 
a  leasehold  interest,  might  be  collected,  to  deed  of  trust  of  1800,  could  have  prevented 
seize  and  sell  the  interest  of  the  owner  of  the  sale  *by  paying  the  amount  of  taxes  due[90i 
the  fee,  and  to  destroy  the  lien  of  an  en-  the  United  States,  with  costs  and  charges; 
cumbrancer,  without  giving  either  an  oppor-  or,  after  sale,  could  have  redeemed  the  land 
tunity  to  be  heard."  in  the  mode  prescribed  by  the  statute.    But 

While  the  Mansfield  Case  recognized  the    „^j^,,^^  ^^  ^,,^3^  ^^„„^3  ^^^  pursued,  be- 
right  of  the  government  to  proceed  by  a  reg-  ^  ^,^^        .^.^^  ^  ^^^  ^^ 

ular  suit  in  equity,  it  also  distinctly  reeog-  I  j  ,      o    -ii.  •     -i  i.; 

nized  its  right  to  proceed  by  distraint,  and  ''^^^"^^  ^^  ^""'^^  ''''^  pecuniarily  unable 
to  sell  the  interest  of  tlie  delinquent  tax-  ^  P*y  *^^  *"^«""^  necessary  for  the  re- 
payer,  whatever  such  interest  waa,  saving,  demption  of  the  land  from  the  sale.  But 
of  course,  the  rights  of  encumbrancers.  In  tt»ftt  was  the  misfortune  of  the  parties  con- 
[89]the  'present  case  the  distiller  was  the  owner  cerned.  The  fact  could  not  afTect  the  right 
of  the  fee  when  the  lien  of  the  government  of  the  United  States  to  have  the  interest  of 
for  taxes  accrued, — a  fact  which  distin-  the  distiller,  whatever  that  was  at  the  time 
guishes  this  from  the  Mansfield  Case.  When  its  lien  attached,  sold  for  the  taxes, 
that  lien  accrued  there  was  on  the  property  xhese  views  dispose  of  the  case ;  for  it 
no  encumbrance  whatever.  The  encumbrance  cannot  be  that  any  liability  resU  upon  the 
arising  from  the  deed  of  trust  of  1800  arose  United  States  to  pay  the  debt  secured  by 
after  the  lien  of  the  government  attached.  ^^^  ^^^^  ^^  ^^^^^  ^,  18C9,  if  it  be  true,  and 
Therefore  the  government  had  the  right,  by    ^.^  j^^,^  .^  ^^  ^  ^,,^^  whatever  the  gov- 

distraint,  to  sell  such  interest  in  the  lands  *.    .-j   •     au        n    *•         c  *u^  *r 

..      ,  ,.           .   ..  ,.„              J     .  .,     ..  ernment  did  in  tho  collection  of  the  taxes 

as  the  delinquent  distiller  owned  at  the  time  ,      ^    .^                                    #  -^      •  i « 

its  lien  attached,-which  was  the  fee,-just  ^"^  *^  \'  ^'^«  '"  pursuance  of  its  rights  un- 

as  the  collector  had  the  right,  in  the  Mans-  ^er  the  law.    We  are  unable  to  perceive  that 

field  Case,  to  sell  the  leasehold  interest  of  ci^'^er  the  distiller  Stephens  or  anyone  as- 

the  distiller.     As  the  leasehold  interest  of  serting  rights  under  the  above  deed  of  trust 

the  distiller  passed  by  the  sale  in  the  Mans-  hod  or  has  any  ground  of  action  against  tlie 

field  Case,  so  the  interest  which  the  distiller  government. 
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Passing,  as  unnecessai;  to  decide,  many  of 
tbc  questions  dUcusBcd  by  couomI,  we  aSinn 
the  judgmenL 

Affirmed. 


,tlN  THE  MAITER  OF  FRANCIS  S.  REIS- 
ENBERG  and  Daniet  (iHlJagliET  for  a 
^^'^it  at  Mandamus  againil  the  Honorable 
E.  Henry  Lacombe.  Circuit  Judge  of  the 
United  SUtes  for  tlif  Second  Circuit,  and 
against  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.     INo  11,  Original.) 

IK  THE  MATTER  OF  THE  APPLICA- 
TION OF  JOSEPH  KO.NRAD,  Individu- 
ally and  as  Adminiatrator  ol  Paul  Plan- 
ovsky.  Deceased,  for  a  Writ  of  Manda- 
mus against  the  Honorable  E.  Henry  La- 
combe, Circuit  Judge  of  the  United  States 
for  the  Second  Circuit,  and  against  the 
Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  (No. 
12,  Original.) 

<See  S.  C.  Reporter's  ed.  !10-112.) 

Jnrlndlctlon  of  Federal  circuit  court  — 
JuBtlclnble  contmvcrxy  —  rffcct  of  ad- 
iiiKtlnR  averments  of  bill. 

1.  A  niiit  by  Pennsylvania  and  New  .ler- 
•e>-  corporations  against  a  New  York  corpo- 
Rilioii  upcraiinfz  a  street  railivev  system  in 
Ihf  city  of  New  York,  the  bit!   in  which 
■Vi-rs   iin   unsatislied  indi'ljlcilnc!i<:  dec  eiicti 
Complainant   from   tlie   defendant,   substan- 
tially  involves   a  controversy   between   citi- 
l^'n-i   "f  dilTrreiit  stated  wilhin  tlif  irieiiniti^ 
Of  iliP  act  of  AujrJirt  13,  1B88  (25  Stnt.  at 
J.,   -i:l3.  chap.  909,  V.  S.  Comp.  Stot.  1001, 
I>|i.  ■'ior.  50HI.  (  1,  defining  the  iuriadietion 
or  tlip  Federal  circuit  courts,  although  tlic 
^ti'fciitlant  admits  the  inJebteducsa  and  tlic 
OIIkt  allecntious  of  the  bill,  and  Joins  with 
t-lio   complainants   in  a  request  that  rvceiv. 
*?■  rs   l)C  appointed. 

i^loiitliriE  —  wnlvcr  of  defense. 

2.  Tlie  consent  of  defendant  to  the  ap- 
X~«i>iiil]iient  of  receivers,  without  setting  up 
"V.  Ill'  iK-fense  that  the  complainants  were  not 
,3  iiitjiiiient  creditors  who  had  issued  an  exe- 
^SMtion   which   was   returned   unsatisfied,   in 

'Xfrliolf  or  in  part,  amounts  to  a  waiver  of 

■that  defense. 

OurlHdicttoii  of  Federal  circuit  court  — 
(-oil  anion. 

J.  Colhinion  requiring  the  dismissal,  pur- 
miHTit  to  tlic  act  of  March  3,  1S75  (IS  Ktat. 
«t  1..  470,  chap.  137,  U.  S.  Comp.  Stat.  1901. 
p.  -'>ll)  f  5,  of  a  suit  against  a  street 
railway  company  in  a  Federal  circuit  court. 

IThese  cases  are  reported  by  the  olTicial 
Reporter  under  the  title  of  "Re  Metropolitan 
lifliliviiy  Receiverahip." 

Note. — For  diverse  citizenship  as  ground 
of  Federal  jurisdiction — see  nolM  to  Shipp 
T.  Williams,   10  C.  C.   A.  240;   and  Mason 
r.  nulla^am,  27  C.  C.  A.  208. 
&-■  I..  «d. 


cannot  be  inferred  because  the  parties 
desired  that  the  administration,  of  tha 
railway  affairs  be  taken  in  hand  by  the 
conrt,  to  which  end  the  defendant  admitted 
the  averments  in  the  bill  and  united  witb 
complainant*  in  their  i«quest  for  the  ap- 
pointment of  receivers,  wliere  no  claim  ia 
made  that  the  averments  in  the  bill  w>>rc  un- 
true, or  that  the  debts  named  therein  ■■ 
owing  to  the  complainants  did  not  in  fact 
exist,  and  there  is  no  question  maile  an  to 
the  citizenship  of  the  complainants,  and 
not  the  slightest  evidence  of  any  fraud 
practised  for  the  purpose  of  tlicrehy  rn'at' 
ing  a  case  to  give  jurisdiction  to  the  fed- 
eral court. 
Intervention  ~  in  recclvcrslilii. 

4.  A  Federal  circuit  court  which  has  ao> 
quired  juriridictiun  ovtr  a  street  laltway 
company,  and  has  appointed  rcci-ivers  for 
it,  may.  in  its  discretion,  permit  aiiiillier 
street  railway  company  to  interveni'.  matt* 
ing  it  a  pnrty  defendant,  and  extending  the 
receivership  to  it.  where  tlie  two  compiiiiiet 
sustained  respectively  the  relation  ot  Ichsm 
and  lessor,  and  their  interests  arc  inex- 
tricably bound  tojjethcr. 

[Noi.  II,  12,  Origimil.} 


ORIGINAL  APPLICATIONS  for  l-.ive  to 
flic  a  )ietition  for  mandnnuH.  or.  in  the 
altertiativi'.  for  a  prohiliitiun.  nddiv-^'i'il  to 
one  of  the  Circuit  Judges  of  tlio  I'nited 
States  for  the  Seeond  Circuit.  cf>nii>i;iiidin]{ 
him  and  the  Circuit  Court  to  di^mi.is  ii  tuit 
and  all  proceedings  therein,  and  to  vacate 
injunctions  therein  and  orders  ii|i)Hiiiilln<{ 
receivers.  Rules  discharged  and  ]fetilioil* 
dismissed. 

For  the  decisions  of  the  circuit  .inrljje  iu 
Pcnnsylvnniii  Steel  Co.  v.  Xeiv  York  City 
R.  Co.  see  157  Fed.  440. 

Statement  by  Mr.  .Iimtic?  Pifkliniii : 
These  are  original  apnlicatinns  to  this 
conrt  for  leave  to  lite  a  [H-lition  for  a  man- 
damus, or,  in  the  altenialive.  for  a  prohi- 
bition. nddri'K-ied  to  the  llnii"L'Hlil.-  K.  Itcnry 
Lacnmhc.  one  of  the  eireiiil  jiidsefl   of  tha 

cuit  court  to  dismiss  thi'  hill  of  complaint 
against  the  railroad  cMlnll.1nil'^  liercinnfter 
mentioneil.and  all  proivi'dilig*  •therein,  audita] 
to  vacate  injunctions  therein  issued  hy  such 
judge,  and  also  to  vacate  tlic  orders  ap- 
[>ointIng  the  receivers  of  such  railroads,  and 
to  desist  from  exercising  any  further  juris- 
diction over  such  roads  in  siieh  suit,  or,  in 
the  alternative,  commanding  the  judge  to 
allow  petitioners'  intervention,  or  that  a 
of   prohibition  miglit   mue   to   obtain 
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the  petitioners  are  creditors  of  the  Metro- 
politan Street  Railway  Company  on  account 
of  injuries  alleged  to  have  been  received  by 
each,  through  the  negligence  of  the  com- 
pany'a  servants, — in  one  case  some  feimc 
prior  to  June  27.  1895.  and  in  the  other  on 
or  about  June  13,  1892.  Actions  had  lieen 
brought  by  each,  and  are  still  pending  at  the 
time  of  this  application. 

In  No.  12  it  is  alleged  that  the  petitioner 
is  the  administrator  of  one  Paul  Planovskv, 
deceased,  and  as  such  he  recovered  a  judg- 
ment for  damages  for  the  death  of  the  dece- 
dent against  the  New  York  City  Street  Rail- 
way Company  for  over  $8,000.  which  is  still 
unpaid,  the  company  having  appealed  from 
the  judgment  to  the  appellate  division  of 
the  supreme  court  of  the  state  of  New  York, 
and  the  appeal  is  still  pending.  The  pe- 
titioner also  alleged  a  cause  of  action  in 
his  own  behalf,  arising  out  of  the  refusal  of 
the  company  to  give  him  tickets  entitling 
him  to  transfers,  bv  which  he  was,  as  he  al- 
leged,  damaged  by  tlio  payment  of  addition- 
al faros  to  the  amount  of  at  least  $200. 

The  further  facts  set  up  in  each  of  the 
petitions  are  substantially  identical. 

I'pon  reading  the  petitions,  orders  were 
ma<lo  allowing  them  to  be  filed,  and  rules  to 
show  cause  why  the  petitions  should  not  be 
granted  were  thereupon  entered,  returnable 
before  this  court  on  the  9th  of  December, 
1907. 

On   that   dav  then*   was  dulv   filed  a  re- 

•  « 

turn  of  the  circuit  judge  in  eacli  proceed- 
ing, who  gave  therein  a  short  history  of  the 
litigation  culminating  in  the  appointment 
of  receivers  of  the  railroads  mentioned,  and 
[93]stating  the  then  condition  of  such  *litigsition. 
There  were  filed,  as  a  part  of  such  returns, 
co]>ies  of  the  bill  of  complaint  under  which 
the  receivers  were  appointed,  and  of  the  an- 
swer of  the  New  York  City  Railwav  Com- 
pany,  and  alsi»  copies  of  certain  afiidavits 
made  in  behalf  of  complainants  and  defend- 
ant in  the  suit. 

It  is  upon  the  case  made  by  the  petition 
for  a  mandamus  and  the  return  of  the  cir- 
cuit judge  that  the  questions  arise  for  the 
decision  of  this  court. 

It  api>ears  from  such  record  that  in  Sep- 
tember, 1907,  the  New  York  City  Railway 
Company  and  the  Metropolitan  Railway 
Company  were  cori>orations  organized  un- 
der the  laws  of  the  state  of  New  York,  and 
that  the  New  York  City  Railway  Company 
was  operating  a  system  of  surface  street 
railroads  in  New  York  county,  as  the  owner 
of  some  and  the  lessee  of  others.  The  Met- 
ro[H)litan  Railway  Company  was  interested, 
cither  as  owner  or  as  lessee  of  some  eighteen 
separate  and  independent  railroads,  all  of 
which  it  had  leased  to  the  New  York  City 
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Railway  Company,  by  lease  dated  February 
14,  1902,  for  999  years. 

While  the  New  York  City  Railway  Com- 
pany was  operating  these  various  railwajrs 
a  bill  against  it  was  filed  September  24, 
1907,  in  the  United  States  circuit  court  for 
the  southern  district  of  New  York,  by  the  • 
Penn.sylvania  Steel  Company,  a  citizen  of 
Pennsylvania,  and  by  the  Degnon  Contract- 
ing Company,  a  citizen  of  New  Jersey,  as 
complainants,  in  which  the  complainants  al- 
leged an  indebtedness  due  from  the  railway 
company  of  over  $30,000  to  the  steel  com- 
pany and  over  $11,000  to  the  Degnon  Com- 
pany, for  rails  and  other  track  material  and 
for  labor  done  for  the  company,  at  its  re- 
quest, and  that  payment  of  the  debts  had 
been  demanded  of  the  railway  company  by 
each  of  the  complainants,  and  refused.  It 
also  ap[x*arcd  that  the  defendant  was  in- 
solvent; that  it  was  operating — as  owner 
of  some  and  lessee  of  other  portions — a  sys- 
tem of  some  500  miles  of  track,  covering 
substantial! V   all    the    surface   railroads    in 

ft 

New  York,  comprising  many  dilTerent  com- 
panies, which  owned  man}*  diflferent  rail- 
roads, *  which  had  been  leased  to  the  Met- [14] 
ropolitan  Railway  Company  and  by  it  leased 
to  the  defendant  company;  that  all  tlie 
rond-^i  which  had  been  leased  to  the  defend- 
ant company  were  covered  by  many  scjia- 
ratc  and  independent  mortgages  for  differ- 
ent simis.  maturing  at  different  times;  tha 
New  York  City  Railway  Company  was  un- 
der obligations  to  pay  the  interest  on  the 
funded  debt  of  its  lessor,  by  reason  of  the 
lease  from  the  Metropolitan  Railway  Com- 
pany under  which  it  was  operating  these 
various  roads.  Failure  to  meet  the  interest 
on  the  funded  indebtedness  as  it  matured 
would  operate  as  a  default  and  would  ren- 
der the  mortgages  enforceable. 

One  of  these  mortgages  was  for  over 
twelve  and  another  for  over  sixteen  mil- 
lions of  dollars,  and  other  mortgages  in- 
creased the  whole  mortgage  debt,  on  all  the 
lines,  to  about  one  hundred  millions  of  dol- 
lars. The  New  York  City  Railway  Com- 
pany, as  lessee,  had  ex])ended  more  than 
twenty  millions  of  dollars  in  improvements, 
and  was  also  indebted  in  other  large  sums, 
aggregating  between  five  and  ten  millions 
of  dollars  more,  by  reason  of  expenditures 
for  equipment  and  for  repairs;  also  for 
taxes,  and  also  for  a  large  amount  of  float- 
ing indebtedness,  besides  which  there  were 
a  great  number  of  suits  pending  against 
it  to  recover  damages  for  alleged  in- 
juries sustained  through  alleged  negli- 
gence of  its  servants,  and  which  were 
on  the  calendars  of  the  New  York  courts, 
and  tlie  plaintiffs  therein  were  pressing  for 
trial.  If  judgment  were  obtained  in  any  of 
these  cases,  or  in  any  otber  of  the  cases 
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where  creditors  were  pressing  their  demands, 
it  would  result  in  disastrous  consequence  to 
the  public,  by  a  possible  sale  and  dismem- 
berment of  the  system  under  which  the  rail- 
roads were  then  operated,  and  might  result 
in  sales  of  portions  of  the  roads  to  different 
individuals  or  corporations,  by  reason  of 
which  it  would  be  impossible  to  continue 
the  transfer  of  passengers  from  one  road  to 
another  for  one  fare,  such  as  was  then  in 
operation;  and  a  sale  of  the  roads  would 
probably  be  for  a  sum  greatly  beneath  their 
value,  and  thus  the  security  for  all  the  cred- 
itors for  the  ultimate  payment  of  their 
[.OSJclaims  would  be  impaired  and  very  ^greatly 
injured.  The  defendant  was,  as  it  is  stated, 
unable  to  pay  these  various  obligations  as 
they  matured. 

For  these,  and  other  reasons  stated  with 
great  detail  in  the  bill,  it  was  asked  that  the 
court  would  take  the  road  into  its  posses- 
sion, and  that  the  creditors  of  the  defend- 
ant might  be  ascertained  and  the  court  ful- 
ly administer  the  fund,  consisting  of  the  en- 
'tire  railroad  system  and  other  assets  of  the 
defnidant;   that  the  assets  should  be  mar- 
shaled and  the  respective  liens  and  priorities 
existing  therein  should  be  ascertained,  and 
that   the   court  should  enforce  and    decree 
tilt*    rights,    liens,   and   equities   of   all    the 
creditors    of    the    defendant,  .  as    the    same 
might  l)o  finally  ascertained  by  the  court; 
tliut,  for  the  purpose  of  preserving  the  unity 
of  the  system,  a  receiver  might  be  appoint- 
ed, with   i)ower  to  collect  all  the  assets  of 
the  company,  and  with  authority  to  run  and 
operate  the  railroads  and  collect  and  receive 
all  the  rents  due  and  apply  the  income  there- 
of, under  the  direction  of  the  court,  for  such 
period  as  the  court  should  order;  and  for 
the    purpose   of   protecting  and   preserving 
tile  railroads  and  assets  and  property,  real 
*^d    personal,   from  being  sacrificed   under 
Proceedings  liable  to  be  taken,  which  might 
Pt'ejudice  the  same;   and  that,  temporarily 
^^d   pending  the  suit,  an  injunction  might 
^^9iie  against  the  defendant  and  all  persons 
claiming  to  act  by,  through,  or   under  it, 
^^d  all  other  persons,  restraining  them  from 
^^terfering  with  the  receiver  taking  posses- 
sion of  the  property,  and  that  complainants 
light  have  such  further  relief  as  was  prop- 


Upon  the  filing  of  this  bill  a  subpoena  was 

^uly  issued  and  served  upon  the  defendant, 

'tbe  New  York  City  Railway  Company,  and 

^n    answer   was   put   in  by  that  'company, 

"Which  admitted  all  the  allegations  of  the 

bill,  and  it  joined  in  the  prayer  of  the  bill 

that   the  court  should   take   possession,   by 

receiver,  of  the  system  of  railroads  operated 

by    the    defendant,    and    that    the    receiver 

should,  after  taking  possession  of  the  entire 

proj)erty,    preserve,    manage,    operate,    and 
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control  the  same,  and  should  pay  all  the  is- 
debtedness  due  or  to  become  due,  and  *other-[90 
wise   discharge   all   the   duties  imposed  bj 
courts  upon  receivers  in  similar  cases. 

Upon  this  bill  and  answer  an  application 
was  made  to  the  circuit  judge  for  the  ap* 
pointment  of  a  receiver,  and  such  applica- 
tion was  granted,  and  receivers  were  duly 
appointed,  with  directions  to  operate  the 
road.  They  were  given  power  to  borrow 
money,  if  needful  in  their  judgment,  in  or- 
der to  comply  with  the  order,  and  make  ap- 
propriate payments  on  account  of  accruing 
rent  and  other  necessary  charges,  so  far  as' 
might  be  necessary  to  pay  off  current  ex- 
penses for  labor  and  supplies,  but  for  no 
other  purpose  without  the  order  of  the  court. 
The  defendant  and  its  officers,  and  all  per- 
sons claiming  to  act  under  the  defendant, 
and  all  other  persons,  were  enjoined  from 
interfering  in  any  way  with  the  possession 
and  management  of  the  property  by  the  re- 
ceivers; and  it  was  ordered  that  the  de- 
fendant should  show  cause  on  the  7  th  of 
October,  1907,  why  the  receivership  should 
not  be  continued  during  the  pendency  of  the 
suit;  and  upon  the  hearing  thereon,  it  was 
ordered  that  any  other  creditors  of  the  de- 
fendant, or  any  other  party  in  interest, 
might  be  heard. 

Prior  to  the  7th  of  October,  1907,  the 
Metropolitan  Railway  Company  presented  a 
petition  to  the  circuit  court,  wherein  it 
asked  to  be  made  a  party  to  the  original 
suit  of  the  steel  company  and  others  against 
the  New  York  City  Railway  Company,  and 
that  the  receivership  under  the  bill  might 
be  extended  so  as  to  expressly  embrace  the 
interests  of  the  Metropolitan  Railway  Com- 
pany in  the  property.  The  petition  showed 
the  foregoing  facts  in  relation  to  the  lease 
of  the  property  to  the  New  York  City  Rail- 
way Company,  and  it  averred  that,  by  rea- 
son of  these  leases  and  the  various  mort* 
gages  upon  portions  of  the  property,  and 
the  operation  of  all  the  miles  of  railroad  aa 
one  system,  and  because  of  the  fact  that  the 
property  of  the  Metropolitan  Railway  Com- 
pany was  all  of  it  so  leased  to  the  New 
York  City  Railway  Company  that  it  had  to 
depend  on  the  solvency  of  the  latter  com- 
pany in  order  that  payment  might  be  made 
on  the  various  mortgages  on  the  *  various  [9  7' 
roads  for  which  the  Metropolitan  Railway 
Company  was  responsible  as  lessee,  and 
which  it  had  also  leased  to  the  New  York 
City  Company,  the  two  companies  were  so 
inextricably  bound  together  that  if  the  New 
York  City  Railway  Company  went  into  the 
hands  of  a  receiver,  and  all  its  property 
were  taken  possession  of  by  that  officer,  It 
was  necessary,  in  the  interest  of  all  con- 
cerned, that  the  Metropolitan  Railway  Com- 
pany should  also  be  made  a  party  to  the 
26  <^^ 
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suit  and  the  rrceiverOiip  extended  to  it. 
Under  this  petition  the  court  frranted  an  or- 
der making  the  Metropolitan  Railway  Com- 
pany a  party  defendant  nnd  extending  the 
receivership  to  it,  and  the  injunction  was 
also  extended  so  as  to  enjoin  that  company 
from  interfering  with  the  possession  of  the 
receivers. 

In  October,  1007,  an  application  was  made 
to  the  circuit  court  on  the  part  of  those 
who  are  now  petitioners  in  this  court,  in 
which  application  it  was  alleged  that  the 
bill  of  complaint  in  the  above-mentioned 
suit,  and  the  answer  consenting  to  the  ap- 
pointment of  receivers,  and  admitting  the 
allegations  in  the  bill,  were  filed  collusively 
for  the  purpose  of  avoidirj;;  the  jurisdiction 
of  the  ourts  ill  the  state,  and  for  the  pur- 
pose ci  creating  a  case  cognizable  under  the 
judiciary  act  of  the  United  States  by  the 
United  States  courts.  And  it  was  averred 
that  the  suit  in  which  the  bill  and  answer 
were  filed  did  not  and  does  not  really  and 
substantially  involve  any  dispute  between 
the  parties,  nor  did  it  involve  any  real  or 
substantial  controversy  between  them,  or 
any  di:<pute  between  them  which  was  within 
the  jurisdiction  of  the  court.  All  these 
averments  were  reiterated  in  the  petitions 
presented  to  this  court.  Various  other  facts 
were  included  in  the  petition  to  the  circuit 
court,  and  it  was  prayed  that  an  order 
mijrht  be  made  dismi^sinir  the  bill  in  equity 
for  fraud,  collusion,  and  want  of  jurisdic- 
tion, and  setting  aside  the  order  appointing 
a  receiver,  or.  in  ca«*e  that  application  was 
denied,  tlien  that  the  order  appointing  a 
receiver  should  be  amended  by  providing  that 
liabilities  for  ])er!(onal  injuries  and  for  caus- 
ing the  dentil  of  individuals  should  have  the 
[9 8] preference  over  other  claims  on  •the  dis- 
tribution of  the  assets.  The  ]>etition  was 
subsequently  amended  so  as  to  add  a  further 
prayer  that  the  petitioner,  individually  and 
as  administrator,  might  l)e  allowed  to  in- 
tervene in  the  suit  on  behalf  of  himself  in- 
uividuallv  and  as  administrator  and  on  be- 
half  of  all  other  judgment  creditors  of  the 
defendant  who  might  come  in  and  contrlt- 
ute  to  the  defensi  of  the  suit. 

In  opposition  to  this  application  affida- 
vit's were  presented  by  the  persons  who  had 
verified  the  ori^jinnl  bill  o?  complaint  in  be- 
half of  the  two  companies  against  the  New 
York  City  Railway  Company  (and  copies 
of  these  affidavits  are  made  parts  of  the  re- 
turns of  the  circuit  judge),  denying  that 
the  purpose  of  the  -uit  or  of  the  application 
for  the  receivership  was  for  stock  jobbim; 
or  other  improi)er  purposes,  and  each  ad- 
mitted that  the  suit  was  brouoht  in  the  cir- 
cuit court  of  the  I'nited  States  for  the  pur- 
pose of  having  that  court  take  jurisdiction, 
and  denied  that  there  was  any  impropriety 


or  collusion  or  anything  else  wrongful  in  the 
conduct  of  the  complainants.  Each  affida- 
vit contained  an  averment  that,  as  nonresi- 
dents of  the  state  of  New  York,  complain- 
ants had  an  absolute  right  to  decide  whether 
to  bring  the  suit  in  the  courts  of  the  United 
States  or  in  the  courts  of  the  state  of  New 
York;  and  it  was  denied  that  the  object  of 
the  suit  was  anything  else  than  appears  on 
the  face  of  the  bill;  namely,  the  adminis- 
tration of  the  assets  of  the  defendant  in  a 
proper  court  having  jurisdiction  thereof. 
All  charges  of  collusion  and  suppression  of 
facts  and  of  wrongdoing  were  denied  abso- 
lutely. And  a  similar  affidavit  was  made  by 
the  officers  of  the  New  York  Citv  Railway 
Company  who  had  verified  the  answer  to 
the  bill  of  complaint,  and  copies  thereof  are 
also  made  part  of  th^.  returns  of  the  circuit 
judge.     The  application  was  denied. 

On  October  25.  1907.  a  decree  was  entered 
adjudging  the  New  York  City  Railway  Com- 
pany to  be  insolvent  and  ordering  a  refer- 
ence to  a  master  to  take  proof  of  claims 
and  report  to  the  court,  providing  that  all 
claims  should  be  presented  to  the  master 
on  or  before  November  30,  1907,  and  that 
the  •master  should  give  public  notice  accord- [91 
ingly,  the  notice  to  contain  a  statement  of 
the  time  and  place  of  first  hearing  before  the 
master. 

On  the  9th  of  November.  1907,  the  court 
made  a  similar  order,  adjudging  the  Met- 
ropolitan Railway  Company  insolvent,  and 
adjudging  that  its  assets  should  be  mar- 
shaled, and  appointing  a  master  as  in  the 
other  case. 

The  order  containing  the  appointment  of 
the  receivers  permitted  all  pending  suits 
against  the  New  York  Citv  Railwav  Com- 
pany  and  the  Metropolitan  Railway  Com- 
pany, which  were  begun  before  the  receivers 
were  appointed,  to  be  prosecuted  to  judg- 
ment. In  regard  to  claims  for  damages  re- 
sulting from  accidents  before  the  receivers 
had  l)een  appointed,  but  in  which  suit  had 
not  been  commenced  at  the  time  of  such 
appointment,  it  was  provided  that  they 
might  be  filed  with  the  receivers,  and  might 
go  to  a  master  for  adjustment,  and.  in  any 
case,  it  was  ord<»red  that  if  the  plaintiff 
wishrd  a  juri*  trial  he  might  have  it.  and 
the  claim,  if  judgment  were  obtained,  would 
thereby  be  liquidated,  and  would  rank  with 
claims  alreadv  in  suit. 

As  a  reason  for  commencing  these  pro- 
ceedings petitioners  averred  that  they  could 
not  appeal  from  the  order  of  the  circuit 
court  denying  their  application  for  leave  to 
intenene  in  the  suit  commenced  by  the 
Pennsylvania  Steel  Company,  and  others, 
nor  could  they  take  .any  steps  in  that  suit, 
and.  as  they  were  enjoined  from  taking  any 
proceeding  in  regard  to  the  possession  fay 
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the  receiven  of  the  property  of  the  two 
railway  companies,  they  were  without  any 
remedy  looking  toward  a  review  of  the  or- 
ders and  decrees  of  the  circuit  court,  other 
than  by  the  application  to  this  court  in  the 
manner  they  are  proceeding. 

In  the  course  of  his  decision  on  the  appli- 
cation to  make  the  receivers  permanent  the 
circuit  judge  said,  in  relation  to  the  allega- 
tions of  collusion,  as  follows: 

"There  is  no  collusion  apparent  in  any 
legal  sense.  It  is  of  course  manifest  that 
complainants  and  defendants  were  entirely 
[10€]*in  accord,  and  arranged  together  that  the 
suit  should  be  brought  to  the  Federal  court, 
and  that  the  averments  of  the  bill  should 
be  admitted  by  the  answer.  But  there  was 
no  colorable  assignment  of  some  claim  to  a 
citizen  of  another  state,  nor  any  misrepre- 
sentation or  distortion  of  facts  to  mislead 
the  court.  On  the  contrary,  examination  of 
the  books  shows  that  the  financial  situation 
is  precisely  such  as  was  averred  in  the  com- 
plaint." 

And  in  relation  to  extending  the  receiver- 
ship to  the  Metropolitan  Railway  Company 
mnd  allowing  that  company  to  be  made  a 
party  defendant,  the  court  said: 

''Having  taken   its   entire   property   into 
possession    of   the    court    under   conditions 
Avliich  left  it  powerless  to  recover  the  same 
for  a  year,  the  receivership  left  it  wholly 
"without  means  to  meet  its  obligations,  and 
it  seems  to  be  clearly  the  duty  of  the  court 
which  has  thus  deprived  it  of  its  resources 
to   protect   it   against  execution   while    re- 
ceivers   handle    and    distribute    those    re- 
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sources. 

Mr.  Roger  Foster  argued  the  cause  and 
filed  a  brief  for  petitioners : 

When  the  arrangement  of  the  parties  is 
merely  a  contrivance  between  friends  for 
the  purpose  of  founding  a  jurisdiction  which 
otherwise  would  not  exist,  the  device  cannot 
be  allowed  to  succeed. 

Dawson  v.  Columbia  Ave.  Sav.  Fund,  S.  D. 
Title  &  T.  Co.  197  U.  S.  178,  181,  49  L. 
ed.  713,  716,  26  Sup.  Ct.  Rep.  420. 

The  authorities  recognise  a  distinction 
between  "matter  in  dispute**  and  "matter  in 
demand." 

Hilton  V.  Dickinson,  108  U.  S.  165,  174, 
27  L.  ed.  688,  691,  2  Sup.  Ct.  Rep.  424;  May 
v.  Jarvis-Conklin  Mortg.  Trust  Co.  138  ^lo. 
440.  40  S.  W.  122;  Lozano  v.  Wehmer,  22 
Fed.  757. 

There  can  be  no  controversy  nor  matter  in 
dii^pute  if  both  the  parties  are  agreed. 

Gudger  v.  Western  North  Carolina  R.  Co. 
21  Fed.  84 ;  Keith  v.  Levi,  1  McCrary,  343, 
2  Fed.  745. 

This  court  has  repeatedly  held  that  there 
was  no  controversy  between  citizens  of  dif- 
62  li.  ed. 


ferent  states,  when  one  of  two  defendants  did 
not  dispute  the  plaintifTs  prayer  for  relief; 
and,  in  determining  the  question,  the  par- 
ties have  been  aligned  upon  the  side  of  the 
controversy  where  they  properly  belonged, 
irrespective  of  their  position  upon  the  rec- 
ord. 

Hawes  v.  Oakland  (Hawes  v.  Contra  Costa 
Water  Co.)  104  U.  S.  450,  26  L.  ed.  827; 
Dawson  v.  Columbia  Ave.  Sav.  Fund  S.  D. 
Title  k  T.  Co.  197  U.  S.  178,  49  L.  ed.  718, 
25  Sup.  Ct.  Rep.  420;  Cashman  v.  Amador 
&  S.  Canal  Co.  118  U.  S.  58,  30  L.  ed. 
72,  6  Sup.  Ct.  Rep.  926. 
There  was  collusion  between  the  parties. 
Louisville  Trust  Co.  v.  Louisville,  N.  A. 
&  C.  R.  Co.  174  U.  S.  674,  677,  687,  689, 
43  L.  ed.  1130,  1131,  1135,  1136,  19  Sup. 
Ct.  Rep.  827 ;  Texas  &  P.  R.  Co.  v.  Gay,  86 
Tex.  571,  25  L.R.A.  52,  26  S.  W.  612; 
Balch  V.  Beach,  119  Wis.  77,  95  N.  W.  137. 
The  learned  judge  who  granted  these  or- 
ders was  misled  by  the  analogy  of  certain 
decisions  by  the  inferior  Federal  courts  upon 
applications  for  the  appointment  of  receiv- 
ers of  railway  companies  engaged  in  inter- 
state commerce,  where  the  bill  expressly 
alleged  that  the  operation  of  the  railways 
would  be  prevented  by  the  levy  of  attach- 
ments and  executions  or  other  wTits,  and  in- 
terstate bommeree  thus  impeded  unless  re- 
ceivers were  appointed.  Such  cases  mani- 
festly arose  under  the  Constitution  and 
laws  of  the  United  States. 

Mercantile  Trust  Co.  v.  Atlantic  A  P.  R. 
Co.  70  Fed.  524;  Re  Lennon,  166  U.  S. 
548,  553,  41  L.  ed.  1110,  1112,  17  Sup.  Ct. 
Rep.  658. 

There  was  not  the  slightest  justification 
for  the  extension  of  the  receivership  so  as 
to  reinclude  the  assets  of  the  Metropolitan 
Street  Railway  Company;  nor  for  the  join- 
der of  that  company  as  a  party  to  the  suit. 
All  the  assets  of  that  corporation,  except 
its  causes  of  action  against  its  lessee,  the 
directors  of  both  companies,  and  the  other 
I)ersons  who  had  misappropriated  and  wast- 
ed its  property,  were  transferred  by  the 
lease  to  the  New  York  City  Railway  Com- 
pany. Those  assets  were,  consequently,  al- 
ready imder  the  protection  of  the  court. 
The  only  object  of  the  order  extending  the 
receivership  over  the  property  of  the  Metro- 
politan Street  Railway  Company  was  to 
head  oflF  all  actions  by  the  state  attorney 
general,  the  stockholders  and  creditors  of 
the  lessors,  that  might  be  brought  to  com- 
pel the  lessee  and  the  officers  and  directors 
of  both  parties  to  the  lease  to  account  for 
the  waste  of  the  lessor's  property.  An 
action  for  that  purpose,  praying  a  receiver, 
by  the  attorney  general,  was  in  the  course, 
of    [Hreparation.    Moreover,    the    receivers 
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■onld  not  eoBsiitentl)'  repraMnt  tli*  hottfk 
Ifltemta  of  tb«  leisor  uid  the  leMce. 

In  cmaei  when  truateea  repreMnted  Mm- 
fiicting  intemts,  the  courts  bttvc  always 
bwn  accuitomed  to  allow  interventions. 

Farniera'  Loan  ft  T.  Co.  v.  Northern  P.  R. 
Co.  66  Fed.  169;  Farmeri'  Loan  t  T.  Co.  t. 
Cape  Fear  ft  Y.  Valley  K  Co.  71  F«d.  SS; 
Grand  Trunk  R.  Co.  t.  Central  Vernioot  R. 
Co.  88  Fed.  022;  Fowler  v.  Jarvis-Conklin 
Mortg.  Trust  Co.  M  Fed.  279;  Hamlin  v. 
Toledo,  St.  L.  ft  K.  C.  R.  Co.  36  L.R.A.  82d, 
24  C.  C.  A.  271,  47  V.  8.  App.  422,  78  Fed. 
672;  Jones,  Corporate  Bonds  ft  Mortgages, 
■  338. 

The  collusive  bill  In  equity  filed  by  the 
Morton  Trust  Company,  and  the  proceedings 
thereon,  do  not  itrengthon  the  jurisdiction. 
That  wan  in  its  nature  a  cross  bill,  althougli 
Sled  in  the  forni  of  a  bill  that  was  original. 
The  relief  which  It  sought,  it  it  could  be 
properly  granted  at  all,  could  only  be  de. 
eieed  upon  a  cross  bill. 

Mercantile  Trust  Co.  t.  Atlantic  ft  P.  R. 
Co.  70  Fed.  618. 

Upon  the  dismissal  of  the  receivers  to  the 
tuit,  or  upon  the  disTnissal  of  the  original 
suit  and  a  vacation  of  the  receivership,  the 
only  ground  of  Federal  jurisdiction  will 
lapse;  and  the  suit  must  be  dismissed  with 
leave  to  the  mortRDgee  to  seek  those  reme- 
dies to  which  it  may  be  entitled  in  a  state 

Hamblin  v.  Chicago,  B.  ft  Q.  R.  Co.  43 
Fed.  401;  Larrowe  T,,oisette  v.  O'Loughlin, 
B3  Fed.  806;  Elgin  Nat  Watch  Co.  v.  Illi- 
nois Watch  Case  Co.  179  U.  S.  666,  677,  45 
L.  ed.  36G,  382,  21  Sup.  Ct.  Rep.  270;  Peo- 
pla's  Gaslight  ft  Coke  Co.  v.  Chicago,  114 
Fed.  388 ;  Mercnntile  Trust  ft  D.  Co.  v.  Col- 
lins Park  ft  Belt  R.  Co.  107  Fed.  765. 

Should  the  original  bill  be  dismissed,  this 
procoocling,  like  that  by  the  Metropolitan 
Street  Railway  Company,  must  follow  the 
fate  of  the  original  bill. 

DowB  v.  Chicago,  II  Walt.  108,  112,  20  L. 
ed.  05,  67 ;  Cross  v.  De  Valle,  1  Wall.  6,  14, 
17  L.  ed.  E15,  518;  Blewett  v.  Blewett 
<»iss.)  12  So.  249;  SUinback  v.  Junk  Bros. 
Lumber  ft  Mfg.  Co.  98  Tenn.  306,  39  S.  W. 
630;  Richman  v.  Donnell.  63  V.  J.  Eq.  32, 
30  Atl.  533 ;  United  Statn  v.  Calilomia  ft 
0.  Land  Co.  192  U.  S.  365,  3«0,  48  L.  ed. 
476.  47B,  24  Sup.  Ct.  Rep.  266. 

Proof  of  in<>o1vcncy  of  the  debtor  under  the 
decision  in  this  case  Is  not  required.  It 
may  be  perfectly  solvent  and  yet  be  able  to 
Male  down  its  indebtedness  and  readjust  the 
same  by  repudiation  of  a  part  of  its  hon- 
est debta  through  these  tactics.  We  beheve 
that  such  proceedings  are  in  violation  of  the 
Constitution  of  the  United  States. 

Karmers'  lx>an  ft  T.  Co.  v.  Toledo  ft  S. 
U.  R.  Co.  43  Fed.  nS. 
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Tlia  aMUDipUon  by  tlia  eircnlt  eoort  hen 
of  power  to  appoint  a  reoeiver  over  «  iMsor 
corpontion  berause  of  its  previona  appoint- 
ment of  a  receiver  over  the  property  wbtek 
the  corporation  had  teased  was  unprecedent- 
ed and  unwarranted. 

Central  R.  ft  Bkg.  Co.  t.  Farmers'  Loan 
ft  T.  Co,  66  Fed.  36B;  MetropoliUn  Trust 
Co.  V.  Lake  Cities  Electric  R.  Co.  100  Fed. 
897;  PresBley  v.  Harrison,  102  Ind.  22,  1 
N.  E.  188;  Jones  v.  Bank  oTLcadviUe,  10 
Colo.  473,  17  Fac.  272. 

Mr.  S.  Parker  Klrlin  arglled  tbc  cause 
and  filed  a  brief  for  reapondenta : 

The  jurisdiction  of  the  circuit  court  to 
entertain  the  application  of  the  Metropoli- 
tan Company  for  leave  to  intervene  aecms 
plain.  It  rests  on  two  facta:  Firat,  that 
the  Bubjectni alter  of  the  controveray  was 
in  the  actual  possession  of  receivers  ap- 
pointed by  the  court  (Freemaa  t.  Howe,  24 
How.  460,  16  L.  ed.  749;  Krippendorf  v. 
Hyde,  110  U.  S.  276,  28  L.  ed.  US,  4  Sup. 
Ct.  Rep.  27;  Gumbel  v.  Fitkio,  124  U.  8. 
131,  81  L.  ed.  374,  8  Sup.  Ct.  Rep.  370; 
Morgan's  L.  ft  r.  R.  ft  S.  8.  Co.  v.  Texas 
C.  R.  Co.  137  U.  8.  171,  34  L.  ed.  OT..  11 
Sup.  Ct  Rep.  61 ;  Re  Tyler,  149  U.  S.  164, 
37  L.  ed.  es»,  13  Sup.  Ct.  Rep.  786;  Rchim 
V.  Letcher,  166  U.  S.  47,  47  L.  ed.  341,  1.1 
Sup.  Ct.  Rep.  260 ;  Carey  v.  Houaton  ft  T. 
C.  R.  Co.  161  U.  S.  116,  40  L.  ed.  038,  16 
Sup.  Ct  Rep.  537;  White  v.  Ewing.  150 
U.  S.  36,  40  L.  ed.  87,  16  Sup.  Ct  Rep. 
lOlS;  Pope  V.  Louisville,  N.  A.  ft  0.  H. 
Co.  173  U.  S.  673,  43  L.  od.  814,  19  Sup. 
Ct  Rep.  500;  Porter  v.  Sabin,  140  U.  S. 
473,  479,  37  L.  ed.  816,  618,  13  Sup.  Ct. 
Rep.  1008;  Byers  v.  McAulry,  140  U.  S. 
608,  618.  37  L.  ad.  867,  872,  13  Sup.  Ct. 
Rep.  006;  Price  v.  Abbott,  17  Fed.  600; 
Armstrong  v.  Trautmnn,  36  Fed.  £75; 
ComptoQ  V.  Jesup,  16  C.  C.  A.  307,  31 
U.  S.  App.  486,  68  Fed.  26.1;  Lanning  v. 
Osborne,  79  Fed.  062;  Toledo,  St  L.  ft 
K.  C.  R.  Co.  V.  ContinenUI  Trust  Co.  SO 
C.  C.  A.  155,  95  Fed.  605;  Davis  v. 
Martin.  61  C.  C.  A.  27,  113  Fed.  0)  ;  and 
second,  that  as  was  said  by  the  court  in 
Hollins  V.  Brierfleld  Coal  ft  L  Co.  IM  U.  8. 
371,  380,  37  L.  ed.  1113,  1116,  14  Bup.  Ct 
Rep.  127 :  "The  administration  of  the  asaeta 
of  an  insolvent  corporation  is  within  the 
(unctions  of  a  court  of  equity,  and,  the 
parties  being  before  the  court,  it  has  power 
to   proceed    with    such    administration." 

This  principle  was  also  recognired  In 
Quincy,  M.  ft  P.  R.  Co.  v.  Humphrtya,  14S 
U.  S.  82,  96,  36  L.  ed.  632,  636,  12  Sup. 
Ct  Rep.  787. 

The   ri;;ht  of  the   court  to   permit  inter> 

vpntion  by  a  party  claiming  an  interest  is 

tho  property  in  the  hands  of  a  receiver  Is 

not  affected  by  the  qutstioa  of  eitiimshin. 
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Compton  ▼.  Jemip,  supra;  Continental  Truat 
Co.  V.  Toledo,  St.  L.  A  K.  C.  R.  Co.  82 
Fed.  642,  36  C.  C.  A.  155,  95  Fed.  497; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  284,  28 
L.  cd.  145,  148,  4  Sup.  Ct.  Rep.  27. 

A  court  of  equity  has  an  undoubted 
right,  and  it  is  common  practice,  to  per- 
mit strangers  to  the  litigation,  claiming  an 
interest  in  the  subject-matter,  to  inter- 
vene on  their  own  behalf,  and  assert  their 
rights.  This  practice  prevails  very  gen- 
erally in  cases  where  property  is  put  into 
the  hands  of  a  receiver,  and  a  party  ap- 
plies for  leave  to  intervene  for  the  protec- 
tion of  his  rights  in  the  property. 

Instances    in    which    interventions    have 
been   permitted  in   receivership   proceedings 
include  an  application   of  a   trustee  of  a 
mortgage,  claiming  a  prior  right  to  income 
(Atlanta  Trust  Co.  v.  Dana,  62  C.  C.  A. 
657,    128   Fed.   209)  ;    an   application   of  a 
contract  creditor  (Jones  v.  Sands,  26  C.  C. 
A.    233,  51   U.  S.  App.   153,  79  Fed.  913); 
an   application  by  a  trustee  of  a  mortgage 
On  a   leased  line,  where  the  lt>ased  line  had 
boen    included  under  a  receivership  of  the 
Wabash  system   (Central  Trust  Co.  v.  Wa- 
bash.  St.  L.  ft  P.  R.  Co.  46  Fed.  26);  an 
mppli cation  by  a  telegraph  company,  claim- 
inp  the  right  to  use  the  right  of  way  of  a 
railway  company  for  the  erection  of  a  tele- 
irrA])h  line   (Mercantile  Trust  C!o.  v.  Atlan- 
tic A  P.  R.  Co.  63  Fed.  513)  ;  an  application 
of  a   lessor  of  a  railroad,  leased  by  receiv- 
orn.   who  sought  to  prevent  the  cancelation 
of   the  lease,  and  to  collect  the  rentals  due 
tinder  the  lease  (Chicago  Deposit  Vault  Co. 
V.    McXulta,  153  U.  S.  554,  38  L.  od.  819, 
14    Sup.    Ct.    Rep.   915)  ;    applications    by 
lessees   of  railroads  leased  to  the  Wabasli 
system,   prior  to  its  insolvency,  on   claims 
for  rentals,  and  on  motions  to  prevent  can- 
oelation  of  the  leases  (Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  R.   Co.  34  Fed.  259; 
Quincy,  M.  &  P.  R.  Co.  v.  Hum])lireys,  145 
XT.  S.  82,  36  L.  ed.  632,  12  Sup.  Ct.  Rep. 
TS7;   St.  Joseph  &  St.  L.  R.  Co.  v.  Hum- 
pVireys,   145   U.   S.   105,  36  L.   ed.   640,   12 
^\ip.  Ct.  Rep.  795) ;  applications  of  persons 
^tolding  mechanic's  liens,  who  claimed  prior- 
^^ies  on  the  property  (Central  Trust  Co.  v. 
^ridges,  6  C.  C.  A.  539,  16  U.  S.  App.  115, 
^7  Fed.  753) ;  applications  of  person  claim- 
ing to   recover   damages   for   the   death   of 
^«xt  by  kin,  by  negligence  (Rouse  v.  Letch- 
er,   supra)  ;     application     by     bondholders 
(Farmers*  Loan  &  T.  Co.  v.  Northern  P.  R. 
Co.  70  Fed.  423). 

The  propriety  of  making  lessors  of  rail- 
Ways  parties  defendant  in  a  suit,  either  by 
I  creditor,  stockholder,  or  mortgagee,  to  se- 
cure the  administration  of  the  assets  of  an 
insolvent  railway  system,  where  such  sys- 
tem inchules  leased  railways,  has  been  re- 
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peatedly  recognised  in  the  Federal  eourtt. 
Central  Trust  Co.  ▼.  Wabash,  St.  L.  &  P.  R. 
Co.  29  Fed.  618;  Central  Trust  Co.  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.  34  Fed.  261; 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys,  145 
U.  S.  82,  85-89,  36  L.  ed.  632-634.  12  Sup. 
Ct.  Rep.  787;  St.  Joseph  t  St.  L.  R.  Co.  v. 
Humphreys,  145  U.  S.  105,  106,  36  L.  ed. 
040,  12  Sup.  Ct.  Rep.  795;  Ames  v.  Union 
P.  R.  Co.  60  Fed.  968;  Central  R.  ft  Bkg. 
Co.  V.  Farmers'  Loan  ft  T.  Co.  79  Fed.  160; 
Mercantile  Trust  Co.  v.  St.  Louis  ft  S.  F. 
R.  Co.  71  Fed.  602;  Mercantile  Trust  Co. 
V.  Farmers'  Loan  ft  T.  Co.  26  C.  C.  A.  383, 
49  U.  S.  App.  462,  81  Fed.  258. 

In  a  number  of  cases  the  lessors  of  branch 
railroads  constituting  part  of  the  Wabash 
system,  who  had  originally  been  made  par- 
ties defendant,  and  whose  property  was  ooT- 
ered  by  the  receivership,  were  dismissed 
from  the  proceeding;  yet,  subsequently  such 
lessors,  or  the  trustees  under  the  mortgages 
on  such  branch  railroads,  were  permitted  to 
intervene  and  to  assert,  with  respect  to 
rentals  and  guaranteed  interest  on  the 
mortgages  on  the  leased  lines,  a  preferred 
lien  on  the  proceeds  of  the  foreclosure  sale 
under  the  general  mortgage  of  the  Wabash 
system. 

Central  Trust  Co.  v.  Wabash,  St.  L.  ft  P. 
R.  Co.  34  Fed.  262;  United  SUtes  Trust 
Co.  V.  Wabash  Western  R.  Co.  150  U.  S. 
287,  293,  37  L.  ed.  1085,  1086,  14  Sup.  Ct. 
Rep.  86;  Seney  v.  Wabash  Western  R.  Co. 
150  U.  S.  310,  37  L.  ed.  1002,  14  Sup.  Ct. 
Rep.  94. 

The  extension  of  the  receivership  in  the 
original  suit  to  the  property  of  the  Metro- 
politan Street  Railway  Company  under  its 
petition  was  a  proper  exercise  of  judicial 
discretion. 

Wabash,  St.  L.  ft  P.  R.  Co.  v.  Central 
Trust  Co.  22  Fed.  273;  Central  Trust  Co.  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  29  Fed.  618; 
Central  Trust  Co.  v.  Wabash,  St.  L.  ft  P. 
R.  Co.  34  Fed.  261 ;  Quincy,  M.  ft  P.  R.  O). 
V.  Huniplircys,  145  U.  S.  82,  95,  36  L.  ed. 
632,  630,  12  Sup.  Ct.  Rep.  787;  Brassey  v. 
New  York  ft  N.  E.  R.  Co.  22  Blatchf.  72,  19 
Fed.  663 ;  Milwaukee  ft  M.  R.  Co.  v.  Sout- 
ter,  154  U.  S.  540,  and  17  L.  ed.  616,  14 
Sup.  Ct.  Rep.  1158;  Milwaukee  ft  M.  R. 
Co.  v.  Soutter,  154  U.  S.  541,  and  17  L. 
ed.  604,  14  Sup.  Ct.  Rep.  1206;  Bosworth 
V.  St.  Louis  Terminal  R.  Asso.  174  U.  S. 
182,  186,  187,  43  L.  ed.  941-943,  19  Sup. 
Ct.  Rep.  625;  Sage  v.  Memphis  ft  L.  R.  R. 
Co.  125  U.  S.  301,  375,  376,  31  L.  ed.  694, 
697,  698,  8  Sup.  Ct.  Rep.  887. 

Mr.  James  Byrne  also  argued  the  cause 
and  filed  a  brief  for  respondents: 

While  it  is  true  that  a  court  of  equity, 
on  the  application  of  a  simple  contract 
creditor,  will  not  appoint  a  receiver  if  ob- 
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jection  is  made  by  the  defendant  that  the 
creditor  has  not  obtained  a  jud<|[inent  on 
which  execution  has  been  issued  and  re- 
turned unsatisfied,  it  is  equally  true  that 
the  defense  is  one  which  may  be  waived 
either  expressly  or  by  failure  to  take  the 
objection,  and  that,  if  it  is  waived,  the  court 
has  jurisdiction  of  the  parties,  and  its  de- 
cree appointing  the  receiver  is  valid. 

Hollins  V.  Brierfield  Coal  &  I.  Co.  150  U. 
S.  371,  380,  37  L.  ed.  1113,  1116,  14  Sup. 
Ct.  Rep.  127;  Western  Electric  Co.  v. 
Reedv,  66  Fed.  164;  Park  v.  New  York,  L. 
E.  &  W.  R.  Co.  70  Fed.  642;  Waitc  v. 
O'Neil,  72  Fed.  353;  Ross-Meehan  Brake 
Shoe  Foundry  Co.  v.  Southern  Malleable 
Iron  Co.  72  Fed.  959;  Temple  v.  Glasgow, 
25  C.  C.  A.  540,  42  U.  S.  App.  417,  80 
Fed.  444;  Schoolfield  v.  Rhodes,  27  C.  C. 
A.  95,  49  U.  S.  App.  486,  82  Fed.  157;  Enos 
V.  Now  York  &  O.  R.  Co.  103  Fed.  47 ;  Horn 
▼.  Pere  Marquette  R.  Co.  151  Fed.  633; 
Brown,  B.  &  Co.  v.  Lake  Superior  Iron  Co. 
1.34  U.  S.  530,  33  L.  ed.  1021,  10  Sup.  Ct. 
Rep.  604;  1  Dan.  Ch.  PI.  &  Pr.  5th  ed.  p. 
555;  Mentz  v.  Cook,  108  N.  Y.  508,  15  N. 
E.  541 ;  Scaright  v.  Carlisle  Deposit  Bank, 
162  Pa.  504,  29  Atl.  783;  People's  Nat. 
Bank  v.  Locffert,  184  Pa.  164,  38  Atl.  996; 
Pennsylvania  R.  Co.  v.  Bogert,  209  Pa.  589. 
59  Atl.  100;  Monumental  Mut.  L.  Ins.  Co. 
V.  Wilkinson,  100  Md.  31,  59  Atl.  125; 
Clark  V.  Flint,  22  Pick.  231,  33  Am.  Dec. 
733;  First  Cong.  Soc.  ▼.  Raynham,  23 
Pick.  148. 

The  defendant  corporation  having  waived 
any  jurisdictional  defect,  the  petitioners,  if 
allowed  to  intervene  as  parties,  could  not 
overrule  such  action  and  reopen  the  matter 
of  jurisdiction. 

Central  Trust  Co.  v.  McGeorge,  151  U.  S. 
131,  135,  38  L.  ed.  99,  101,  14  Sup.  Ct.  Rep. 
280;  Horn  v.  Pere  Marquette  R.  Co.  151 
Fed.  634;  Citizens*  Bank  &  T.  Co.  v.  Union 
Min.  A  Gold  Co.  106  Fed.  97;  Forbes  v. 
Memphis,  E.  P.  &  P.  R.  Co.  2  Woods,  323, 
Fed.  Cas.  No.  4,926. 

The  appointment  of  receivers  by  the  cir- 
cuit court  was  not  void  on  the  ground  that 
there  was  no  controversy  before  the  court. 

Hefner  v.  Northwestern  Mut.  L.  Ins.  Co. 
123  U.  S.  747,  756,  31  L.  ed.  309,  313,  8 
Sup.  Ct.  Rep.  337;  Thomson  v.  Wooster, 
114  U.  S.  104,  110,  29  L.  ed.  105,  107,  5 
Sup.  Ct.  Rep.  788;  Pacific  R.  Co.  v. 
Ketchum,  101  U.  S.  289,  296,  25  L.  cd. 
932,  936;  Brown,  B.  &.  Co.  v.  Lake  Superior 
Iron  Co.  134  U.  S.  530,  534,  33  L.  ed.  1021, 
1024,  10  Sup.  Ct.  Rep.  604;  Horn  v.  Pere 
Marquette  R.  Co.  151  Fed.  633;  Ohio  C. 
R.  Co.  V.  Central  Trust  Co.  133  U.  S.  83, 
33  L.  ed.  561,  10  Sup.  Ct.  Rep.  235. 

There  was  no  collusion. 

Dicker  man  v.  Northern  Trust  Co.  176  U. 
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S.  181,  191,  44  L.  ed.  423,  430,  20  Sup.  Ct 
Rep.  311;  Blair  v.  Chicago,  201  U.  S.  400, 
448,  50  L.  ed.  801,  821,  26  Sup.  Ct.  Rep. 
427. 

The  cases  that  this  court  has  held  to  be 
collusive  are: 

(a)  Cases  where  the  plaintiff  was  the 
transferee  of  claims  transferred  to  him  for 
collection  by  citizens  of  the  same  state  as 
the  defendant. 

Williams  ▼.  NotUwa,  104  U.  6.  209,  28 
L.  ed.  719;  Rosenbaum  ▼.  Bauer,  120  U.  S. 
450,  30  L.  ed.  743,  7  Sup.  Ct.  Rep.  633; 
Lake  County  v.  Dudley,  173  U.  S.  243,  U 
L.  ed.  684,  19  Sup.  Ct.  Rep.  398. 

(b)  Cases  where  the  plaintiff  was  the 
transferee  of  claims  transferred  to  him  for 
collection  by  citizens  of  states  other  than 
the  state  of  the  defendant,  which,  by  rea- 
son of  their  small  amount,  could  not  have 
been  sued  on  separately  in  the  United 
States  courts. 

Waite  ▼.  SanU  Cruz,  184  U.  8.  302,  46 
L.  ed.  552,  22  Sup.  Ct.  Rep.  327. 

(c)  Cases  where  the  plaintiff  removed 
from  a  state  of  which  the  defendant  was  a 
citizen  to  another  state,  with  the  sole  ob- 
ject of  suing  in  the  United  States  court,  and 
with  no  purpose  of  acquiring  a  domicil  or 
settled  home  there. 

Morris  ▼.  Gilmer,  129  U.  S.  315,  32  L.  ed. 
G90,  9  Sup.  Ct.  Rep.  289. 

(d)  A  case  in  principle  like  (c),  where 
the  stockholders  of  a  corporation  of  one 
state  organized  a  corporation  under  the 
laws  of  another,  and  then  conveyed  their 
lands  in  the  first  state  to  tlie  new  corpora- 
tion without  consideration,  and  without 
dissolving  the  old  corporation,  for  the  sole 
purpose  of  being  able  to  sue,  in  the  United 
States  court,  citizens  of  the  state  of  which 
the  old  corporation  was  a  citizen. 

Lehigh  Min.  &  Mfg.  Co.  ▼.  Kelly,  160  U. 
S.  327,  40  L.  ed.  444,  16  Sup.  Ct  Rep.  307. 

(e)  Cases  where  stockholders,  in  behalf 
of  a  corporation,  sued  citiisens  of  the  same 
state  as  the  corporation,  making  the  cor- 
poration a  party  defendant  on  the  ground 
that  it  had  refused  to  sue,  and  either  the 
corporation  had  not  refused,  or  its  refusal 
was  a  mere  pretense,  in  order  to  create  a 
case  for  the  United  States  court. 

Detroit  v.  Dean,  106  U.  S.  537,  27  L.  ed. 
300,  1  Sup.  Ct.  Rep.  500;  Dawson  v.  Colum- 
bia Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co. 
197  U.  S.  178,  49  L.  ed.  713,  25  Sup.  Ct. 
Rep.  420. 

The  jurisdiction  of  the  court  below  to 
appoint  receivers  of  the  Metropolitan  Street 
Railway  Company  rests  (a)  upon  the  fact 
that  its  property  was  in  the  actual  posses- 
sion of  receivers  appointed  by  the  circuit 
court  of  the  United  States  (Freeman  ▼. 
Howe,  24  How.  460,  16  L.  ed.  749;   Krlp- 
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pendorf  ▼.  Hyde,  110  U.  S.  276,  28  L.  ed. 
1^5,  4  Sup.  Ct.  Rep.  27;  Gumbel  v.  Pitkin, 
124  U.   S.   131,  81   L.  ed.  374,  8  Sup.   Ct. 
Rep.  379;  Morgan's  L.  &  T.  R.  &  S.  8.  Co. 
V.  Texas  C.  R.  Co.  137  U.  8.  171,  34  L.  ed. 
625,  11  Rup.  Ct.  Rep.  61;  Re  Tyler,  140  V. 
R.  164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785; 
Rouse  V.  Letcher,  156  U.  S.  47,  39  L.  ed. 
341,  16  Sup.  Ct.  Rep.  266;  White  v.  Ewing, 
159  U.  8.  36,  40  L.  ed.  67,  15  Sup.  Ct.  Rep. 
1018;  Compton  v.  Jesup,  15  C.  C.  A.  397, 
31  U.  8.  App.  486,  68  Fed.  263;  Toledo,  St. 
L.  ft  K.  C.  R.  Co.  V.  Continental  Trust  Co. 
30  C.  C.  A.   155,  95  Fed.  6^5)  ;    (b)    upon 
the  theory  that  an  insolvent  railroad  cor- 
poration has  a  standing  in  a  court  of  equity 
to  surrender  its  property  into  the  custody 
of  the  court,  to  be  preserved  and  disposed 
of   according  to   the   rights   of   its   various 
creditors,  and.  in  the  meantime,  operated  in 
the  public  interest  (Quincy,  M.  k  P.  R.  Co. 
v-.  Humphreys,  145  U.  S.  82,  95,  36  L.  ed. 
«32,  636,  12  Sup.  Ct.  Rep.  787). 

The    jurisdiction    of   the   court  below   in 
blie  suits  in  which  the  Morton  Trust  Corn- 
is   complainant   rests   upon   the    fact 
liat  the  property  covered  by  its  mortgages 
as,  at  the  time  of  the  beginning  of  those 
uita,  in  the  actual  possession  of  receivers 
ppointed  by  the  circuit  court  of  thg  United 
tates. 

Gumbel     v.    Pitkin,    supra;     Putin-Bay 

Taterworks,  Light,  &  R.  Co.  v.  Ryan,  181 

T.  S.  400.  432,  433,  45  L.  ed.  927,'  938,  21 

up.  Ct.  Rep.  709;  Electrical  Supply  Co.  v. 

ut-in-Bay    Waterworks,    Light,    i.   R.    Co. 

Fed.  740. 


Mr.  Justice  Pockham,  after  making  the 
bregoing  statement,  delivered  the  opinion 
f  Ihe   court: 

The  petitioners  base  their  application  for 
Telief  in  this  court  upon  the  contention  that 
the  circuit  court  had  no  jurisdiction  in  the 
case  brought  by  the  Pennsylvania  Steel 
Company,  and  others,  against  the  New  York 
City  Railway  Company,  to  appoint  receiv- 
ers, or  to  grant  any  relief  asked  for  in  the 
bill  of  complaint  in  that  suit.  And,  as  they 
have  been  denied  leave  to  intervene  therein, 
and  they  cannot  appeal  from  the  order  de- 
nying such  request  (Ex  parte  Cutting,  94 
U.  8.  14,  24  L.  ed.  49;  Credits  Commuta- 
tion Co.  V.  United  SUtes,  177  U.  S.  311,  44 
L.  ed.  782,  20  Sup.  Ct.  Rep.  636),  they  as- 
]8ert  'they  are  without  any  remedy,  unless  it 
be  granted  on  this  application.  The  basis 
of  their  contention,  that  the  circuit  court 
was  without  jurisdiction,  rests  upon  the  as- 
sertion that  there  was  no  controversy  or  dis- 
pute between  the  parties  to  that  suit.  The 
counsel  for  the  parties  favoring  the  juris- 
diction insist  that  these  petitioners  are  not 
entitled  to  the  remedj  soiight  by  them  in 
iS  Ifc  •d. 


this  court,  either  by  mandamus  or  prohibi- 
tion, because  the  case  made  by  them  is  not 
such  as  to  authorize  the  court  to  issue 
either  writ,  as  prayed  for. 

Without  going  into  the  question  of  the 
ri;;ht  of  this  court  to  grant  the  remedy 
sought,  we  prefer  to  place  our  decision  upon 
the  ground  that  the  circuit  court  had  juris- 
diction, and  that  its  action  in  exercising  it 
was,  therefore,  valid. 

The  statutes  deflning  the  jurisdiction  of 
the  circuit  court  (act  March  3,  1875,  chap. 
137,  S  1,  18  Stat,  at  L.  470;  act  March  3, 
1887,  chap.  373,  {  1,  24  Stat,  at  L.  552; 
act  August  13,  1888,  chap.  866,  f  1,  25  Stat, 
at  L.  433,  U.  S.  Comp.  SUt.  1901,  pp.  507, 
508)  confer  it,  among  other  cases,  where 
"there  shall  be  a  controversy  uetween  citi- 
zens of  different  states  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid"  ($2,000). 

Although  the  amount  Involved  in  the  suit 
in  the  circuit  court  was  suflScient.  it  is  in- 
sisted now  that  there  was  no  dispute  or  con- 
troversy in  that  case  within  the  meaning  of 
the  statute,  because  the  defendant  admitted 
the  indebtedness  and  the  other  allegations 
of  the  bill  of  complaint,  and  connented  to 
and  united  in  the  application  for  the  ap- 
pointment of  receivers.  Notwithstanding 
this  objection,  we  think  there  was  such  a 
controversy  between  these  parties  as  is  con- 
templated by  the  statute.  In  the  bill  filed 
there  was  the  allegation  that  a  demand  of 
payment  of  a  debt  due  each  of  complainants 
had  been  made  and  refused.  This  was  not 
denied  and  has  not  been.  There  was  there- 
fore an  unsatisfied  demand  made  by  com- 
plainants and  refused  by  defendants  at  the 
time  of  the  filing  of  the  bill.  We  think 
that  where  there  is  a  justiciable  claim  of 
some  right  made  by  a  citizen  of  one  state 
against  a  citizen  of  another  state,  involving 
an  amount  equal  to  the  amount  named  in 
the  'statute,  which  claim  is  not  satisfied  by[108] 
the  party  against  whom  it  is  made,  there 
is  a  controversy,  or  dispute,  between  the 
parties,  within  the  meaning  of  the  statute. 
It  is  not  neces<«ary  that  the  defendant  should 
controvert  or  dispute  the  claim.  It  is  sufH- 
cient  that  he  does  not  satisfy  it.  It  might 
be  that  he  could  not  truthfully  dispute  it, 
and  yet,  if  from  inability,  or,  mayhap,  from 
indisposition,  he  fails  to  satisfy  it,  it  cannot 
be  that  because  (he  claim  is  not  controvert- 
ed the  Federal  court  has  no  jurisdiction  of 
an  action  brought  to  enforce  it.  Jurisdic- 
tion does  not  depend  upon  the  fact  that  the 
defendant  denies  the  existence  of  the  claim 
made,  or  it^  amount  or  validity.  If  it  were 
otherwise,  then  the  circuit  court  would  have 
no  jurisdiction  if  the  defendant  simply  ad- 
mitted his  liability  and  the  amount  thereof 
as  claimed,  although  not  paying  or  satisfy- 
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ing  the  debt.  This  would  involve  the  con- 
tention that  the  Federal  court  might  be 
without  jurisdiction  in  many  cases  where, 
upon  bilj  filed,  it  was  taken  pro  confcsso,  or 
whenever  a  judgment  was  entered  by  de- 
fault. These  are  propositions  which,  it 
seems  to  us,  need  only  to  be  stated  to  be 
condemned.  The  cases  are  numerous  in 
which  judgments  have  been  entered  by  con- 
sent or  default  where  the  other  requisites 
to  the  jurisdiction  of  the  Federal  court  ex- 
isted. Hefner  v.  Northwestern  Mut.  L.  Ins. 
Co.  123  L'.  S.  747-756.  31  L.  ed.  .309-313.  8 
Sup.  Ct.  Rep.  337 :  Pacific  R.  Co.  v.  Ketchum, 
101  U.  S.  289-200,  25  L.  ed.  932-035.  In 
the  latter  case  the  proceedinjr  was  "by  the 
consent  of  all  the  parties  to  the  suit,  through 
their  solicitors  of  record.'*  It  was  stated 
in  the  opinion  by  Cliief  Justice  Waite  that 
the  defendant  had  filed  an  answer  under  its 
corporate  seal,  in  which  every  material  al- 
legation of  the  bill  was  confessed,  and  it 
was  stated  that  the  l)onds  sued  for  were,  in 
all  respects,  valid  obli^rations  of  the  com- 
pany, and  the  mort^jage  a  subsisting  lien. 
No  doubt  was  expressed  as  to  the  jurisdic- 
tion of  the  court,  because  of  the  admission 
of  the  facts  bv  tlie  defendant  and  its  con- 
tent  to  the  judgment.  We  do  not  doubt  the 
jurisdiction  of  the  circuit  court  although 
the  facts  were  admitted,  and  the  defendant 
joined  with  the  complainants  in  a  request 
that  receivers  should  be  appointed. 
[109]  •It  is.  however,  argued,  that  although 
there  may  be  jurisdiction  in  the  case  of 
railroads  engaged  in  interstate  commerce, 
yet  they  are  exceptions,  because  in  such  a 
case  they  arise  under  the  Constitution,  al- 
though there  may  not  have  been  an  actual 
controversy  l)ctween  the  parties.  Such 
cases,  it  is  said,  cannot  properly  be  regarded 
as  prect.>dents  for  claiming  jurisdiction  in 
the  case  of  railroads  wholly  within  the 
state,  and  doing  no  interstate  business. 

A  case  under  the  Constitution  or  laws  of 
the  United  States  does  not  arise  against  a 
railroad  engaged  in  interstate  commerce 
from  that  mere  fact.  It  onlv  arises  under 
the  Constitution  or  laws  or  treaties  of  the 
United  States  when  it  substantially  involves 
a  controversy  as  to  the  effect  or  construc- 
tion of  the  Constitution,  or  on  the  deter- 
mination of  which  the  result  depends.  De- 
fiance Water  Co.  v.  Defiance,  191  U.  S.  184. 
48  L.  ed.  140.  24  Sup.  Ct.  Rep.  63;  New- 
buryport  Water  Co.  v.  Xewburyport.  193 
U.  S.  501,  48  L.  ed.  795,  24  Sup.  Ct.  Rep. 
653:  Bonin  v.  Gulf  Co.  198  U.  S.  115,  49  L. 
ed.  970,  25  Sup.  Ct.  Rep.  608;  Devine  v. 
Los  Angeles,  202  U.  S.  313,  50  L.  ed.  1046, 
26  Sup.  Ct.  Rep.  652.  The  appointment  of 
a  receiver  in  the  case  of  a  railroad  en^sred 
in  interstate  commerce  does  not  necessarilv 
involve  any  such  controversy.  Jurisdiction 
Alt 


to  appoint  a  receiver  by  a  circuit  eoart  of 
the  United  States  in  cases  of  railroads  en- 
gaged in  interstate  commerce  has  existed  by 
rea.son  of  diversity  of  citizenship  in  the  va- 
rious cases  between  the  parties  to  the  liti- 
gation, and  not  because  the  railroads  were 
engaged  in  interstate  commerce.  The  nec- 
essary diversity  of  citizenship  is  alleged  to 
exist  in  the  ca^^e  before  the  circuit  court, 
and  there  is  no  suspicion  as  to  the  truth  of 
tlie  averment. 

It  is  also  objected  that  the  circuit  court 
had  no  jurisdiction  becau.se  the  complain- 
ants were  not  judgment  creditors,  but  were 
simply  creditors  at  large  of  the  defendant 
railways.  The  objection  was  not  taken  be- 
fore the  circuit  court  by  any  of  the  parties 
to  the  suit,  but  was  waived  by  the  defend- 
ant consenting  to  the  appointment  of  the 
receivers,  and  admitting  all  the  facts  averred 
in  the  bill,  llollins  v.  Brierfield  Coal  ft  I. 
Co.  150  U.  S.  371-380,  37  L.  ed.  1113-1115, 
14  Sup.  Ct.  Rep.  127.  That  the  complain- 
ant has  not  exhausted  its  remedv  at  law — 
for  example,  not  having  'obtained  any  judg-[110 
nient  or  issued  any  execution  tluMfon — is  a 
ilefense  in  an  equity  suit  wliieh  may  l»e 
waived,  as  is  stated  in  the  opinion  in  thf* 
al)ove  ca.se,  and.  when  waived,  the  case 
stands  as  though  the  objection  never  ex- 
isted. 

In  the  ca.se  in  the  circuit  court  the  con- 
sent of  the  defendant  to  the  ap]>ointm«Mit 
of  receivers,  without  setting  up  the  dffense 
that  the  complainants  were  not  judgment 
creditors  who  had  i.ssued  an  executiim  which 
was  returned  un.satisfied.  in  whole  or  in 
[tart,  amounted  to  a  waiver  of  that  defense. 
Brown.  B.  &  Co.  v.  Lake  Sui)erior  Iron  Co. 
134  U.  S.  5.30,  33  L.  ed.  1021,  10  Sup.  Ct. 
Rep.  604:  Mentz  v.  Cook,  108  X.  Y.  504- 
508.  15  X.  E.  541;  Horn  v.  Pere  Marquette 
R.  Co.  151   Fed.  626-633. 

It  is  asserted  also,  that  there  was  c«>llu- 
siou  Itetween  the  complainants  and  the  street 
railway  companies,  on  account  of  which  the 
court  had  no  jurisdiction  to  proceed,  and 
therefore  the  suit  should  have  been  dis- 
nussed  by  the  circuit  court  under  I  5  of  the 
act  of  1875.  .•'Ireadv  cit^^d.  Bv  that  so<-tion 
it  must  appear  to  the  satisfaction  of  the 
circuit  court  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of 
that  court,  or  that  the  parties  to  that  suit 
have  been  improperly  or  collusively  made  or 
joined  for  the  purpose  of  creating  a  case 
cognizable  under  tliat  act.  in  which  case 
the  circuit  court  is  directed  to  proceed  no 
further  therein,  but  to  dismiss  the  suit  on 
that  ground.  Whether  the  suit  involved  a 
substantial  controversy  we  have  already 
di.scussed,  and  the  only  question  which  is 
left  under  that  act  is  as  to  collusion. 

SOS  V.  s. 
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In  this  caae  we  can  find  no  evidence  of 
collusion,  and  the  circuit  court  found  there 
was  none.     It  does  appear  that  the  parties 
to  the  suit  desired  that  the  administration 
of  the  railway  afTuirs  should  \te  taken   in 
hand   by   the   circuit   court   of   the    United 
States,  and  to  that  end,  when  the  suit  was 
brought,  the  defendant  admitted  the  aver- 
Dienta  in  the  bill,  and  united  in  the  request 
for  the  appointment  of  receivers.    This  fact 
is  stated  by   the  circuit  judge;   but  there 
is  no  claim  made  that  the  averments  in  the 
bill  were  untrue,  or  that  the  debts  named 
H  *in  the  bill  as  owing  to  the  complainants  did 
not  in  fact  exist;  nor  is  there  any  question 
made  as  to  the  citisicnship  of  the  complain- 
ants, and  there  is  not  the  slightest  evidence 
of  any  fraud  practised  for  the  purpose  of 
thereby  creating  a  case  to  give  jurisdiction 
to  the  Federal  court.    That  the  parties  pre- 
ferred to  take  the  subject-matter  of  the  liti- 
gation into  the  Federal   courts,  instead  of 
proceeding  in  one  of  the  courts  of  the  state, 
is  not  wrongful.     So  long  as  no  improper 
act  was  done  by  which  the  jurisdiction  of 
the  Federal  court  attached,  the  motive  for 
bringing    tbe    suit    there    is    unimportant. 
Dickerman  v.  Northern  Trust  Co.  176  U.  S. 
181-100,  44  L.  ed.  423-430,  20  Sup.  Ct.  Rep. 
311;  South  Dakota  v.  North  Carolina,  102 
U.  S.  286,  311,  48  L.  ed.  448,  457,  24  Sup. 
Ct.  Rep.  269;   Blair  v.  Chicago,  201  U.  S. 
400-448,    50   L.    ed.    801-821,   26    Sup.   Ct. 
Rep.  427 ;  Smithers  v.  Smith,  204  U.  S.  632, 
044,  51   L.  ed.  650,  661,  27   Sup.  Ct.  Rep. 
297. 

The  objection  to  the  order  permitting  the 
Metropolitan    Railway    Company    to    inter- 
vene, and  making  it  a  party  defendant  in 
^''e  circuit  court  suit,  is  not  of  a  jurisdic- 
tional nature,  and  the  granting  of  the  order 
^u«    within    the    discretion    of    the    court 
United  States  v.  Philips,  46  C.  C.  A.  6G0, 
^0*7  Fed.  824;  Credits  Commutation  Co.  v. 
^*iitcd  SUtes,  177  U.  S.  311,  44  L.  ed.  782, 
^^    Sup.  Ct.  Rep.  036.     Having  jurisdiction 
**'^^r  the  New  York  City  Railway  Company, 
•"^it^  receivers  having  been  appointed  for  it, 
^-^^rc   was  every   reason   for  extending  the 
""^cieivership    to    the    Metropolitan    Railway 
^^^^c^mpany.    The  facts  showed  that  it  was  so 
^^^d  up  with  the  New  York  company  that 
^    Y«ceivership  for  the  latter  ought  to  be  ex- 
T^tided   to  the   former.     The   circuit  court 
^^dge  so  held,  and  we  think  very  properly, 
^pon  the   peculiar  facts  of   the  case.     See 
^Uincy,  M.  &  P.  R.  Co.  v.  Humphreys,  145 
^.  8.  82-95,  30  L.  ed.  632,  12  Sup.  Ct.  Rep. 
"^87;   Krippcndorf  v.  Hyde,  110  U.  S.  276, 
283,  2M,  28  L.  ed.  145,  148,  4  Sup.  Ct.  Rep. 

From  this  review  of  the  various  questions 
presented  to  us  it  appears  that  tlie  circuit 
eoort  had  jurisdiction  in  the  suit  brought 
ftS  li.  ed. 


before  it,  and  therefore  the  application  of 
the  ])etitioner8  for  a  mandamus  or  for  a 
prohibition  must  be  denied. 

While  so  holding  we  are  not  unmindful 
of  the  fact  that  a  court  is  a  very  unsatis- 
factory body  to  administer  the  afTaiirs  of  a 
railroad  as  a  going  concern,  and  we  feel 
that  the  possession  of  such  property  by  the 
court  through  its  receivers  should  not  *be[llS] 
unnecessarily  prolonged.  There  are  cases — 
and  the  one  in  question  seems  a  very  strong 
instance — where,  in  order  to  preserve  the 
property  for  all  interests,  it  is  a  necessity 
to  resort  to  such  a  remedy.  A  refusal  to 
appoint  a  receiver  would  have  led  in  this 
instance  almost  inevitably  to  a  very  large 
and  useless  sacrifice  in  value  of  a  great 
property,  operated  as  one  system  through 
the  various  streets  of  a  populous  city,  and 
such  a  refusal  would  also  have  led  to  endless 
confusion  among  the  various  creditors  in 
their  efforts  to  enforce  their  claims,  and  to 
very  great  inconvenience  to  the  many  thou- 
sands of  people  who  necessarily  use  the  road 
every  day  of  their  lives. 

The  orders  appointing  the  receivers  and 
giving  them  instructions  are  most  conserv- 
ative and  well  calculated  to  bring  about  the 
earliest  possible  resumption  of  normal  con- 
ditions when  those  who  may  be  the  owners 
of  the  property  shall  be  in  possession  of 
and  operate  it.  We  have  nb  doubt,  if  un- 
necessary delays  shall  take  place,  the  court 
would  listen  to  an  application  by  any  cred- 
itor, upon  due  notice  to  the  receivers,  for 
orders  requiring  the  closing  of  the  trust  as 
soon  as  might  be  reasonably  proper,  or  else 
vacating  the  orders  appointing  the  receivers. 

The  rules  are  discharged  and  the  petitions 
dismissed. 


•I.  M.  DARNELL  &  SON  COMPANY  and[llS] 
H.  D.  Minor,  Pills,  in  Err., 

V. 

CITY  OF  MEMPHIS  and  Thomas  J.  Tay- 
lor, Trustee. 

(See  S.  C.  Reporter's  ed.  113-126.) 

Ck)mmerce  — >  state  taxation  —  dlscrlml- 
nating  against  products  of  other 
states. 

A  tax  upon  property  within  the  state 
which  is  the  product  of  the  soil   of  othe# 

Note. — As  to  state  taxation  as  affecting 
interstate  commerce — see  notes  to  Gibbons 
V.  Ogden,  6  L.  ed.  U.  S.  23;  Brown  v.  Mary- 
land, 6  L.  ed.  U.  S.  678 ;  Ratterman  v.  West- 
ern U.  Teleg.  Co.  32  L.  ed.  U.  S.  229;  Har- 
mon V.  Chicago,  37  L.  ed.  U.  S.  217 ;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  38  L. 
ed.  U.  S.  1041;  PosUl  Teleg.  Cable  Co.  v. 
Adams,  39  L.  ed.  U.  S.  311;  and  Pittsburg 
&  S.  Coal  Co.  ▼.  Bates,  39  L.  ed.  U.  S.  538. 
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•tAtct,  impowd  under  the  authoritv  of  Tenn. 
CoMt.  1870,  art.  2,  t  I  28-30.  and  Tpnn.  Acts 
1003,  chap.  25S,  I  f  1.  2.  which  exempt  like 
property  wtien  produced  from  the  Mil  of 
Tennesxee,  violntrs  I'.  8.  Coniit.  art.  1,  |  8, 
at  directly  interfering  with  interstate  com- 


IV  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  reversed  a  decree  of  the  Chancery 
Court  of  Shelby  County,  in  that  sUte,  en- 
joining the  enforcement  o(  a  tax  on  proper- 
ty which  is  the  product  of  the  soil  of  other 
stateii.  Rcveraed  and  remanded  for  further 
proceedings. 

See  same  case  belon,   116  Tenn.  424,   93 

5.  W.  810. 

The  facts  are  stated  in  the  opinion. 

Mr.  Dent  Minor  argued  the  cause,  and. 
with  Messrs.  C.  H.  Trimble,  C.  W.  Met- 
ealf.   H.  B.   Anderson,  and  Metcalf,  Minor, 

6,  MetcnU,  tiled  a  brief  for  plaintilTs  in  er- 

I.ups  in  the  hands  of  a  manufacturer, 
awaiting  conversion  into  lumber,  and  tlie 
lumber  made  tlierefrom,  in  the  hands  of  the 
same  manufacturer,  are  within  the  exemp- 
tions of  the  Tennessee  Constitution  when 
cut  from  Tennessee  soil. 

Bnirdict  Bros.  v.  Dnvidson  Countv,  110 
Tenn.  191.07  S.  W.  SOU. 

The  state  of  Tenm«f-ee,  by  exempting 
from  taxation  such  pvrBoiiulty  when  taken 
from  its  own  aoil,  has  thereby  precluded 
ilnrlf  from  ta.\in;^  similar  persrmalty  taken 
from  ti;e  soil  of  other  slale^,  fur  the  reason 
that  a  state  may  not.  under  tlie  Kcileral  Con- 
stitution, discriminate  in  favor  of  tlie  prod- 
ucts of  its  own  soil,  or  in  fai-or  of  its  own  i 
citizens,  as  afrainst  the  products  or  again.st 
citizens  of  other  states. 

Welton  r.  Missouri.  91  U.  S.  275.  23  L. 
ed.  347;  Walli.i^r  ,-.  Michigan,  110  U.  8. 
44«,  30  L.  ed.  eOl,  6  Sup.  CI.  Rep.  454; 
Howe  Mach.  Co.  v.  Oogp.  100  U.  S.  876,  23 
L.  ed.  734;  Kehrer  v.  Stewart,  187  U.  S. 
60,  40  L.  ed.  063.  25  Sup.  Ct.  Rep.  403; 
Guy  V.  Baltimore,  100  U.  S.  434,  25  L.  ed. 
743:  Hinson  v.  Lott,  8  Wall.  148,  19  L.  ed- 
387:  Tiernan  v.  Rinker,  102  U.  S.  123,  26 
L.  ed.  103;  Webber  v.  Virgiuia.  103  U.  S. 
350,  26  L.  ed,  667;  N'e«-  York  v.  Roberts, 
171  L".  S.  007,  43  L.  ed,  327,  19  Sup.  Ct. 
Rep.  58;  American  Steel  &  Wire  Co.  v. 
Speed.  192  U.  S.  500.  4S  L.  ed-  538,  24  Sup. 
Ct.  Rep.  365. 

The  complainant,  a  corporation,  nhile  not 
K  citizen,  is  a  "person"  within  the  meaning 
of  the  state  and  Federal  Conatitutions,  and 


I  i)  entitled  to  the  protection  guaranteed  to 
persons  by  the:   14th  Amendment. 

Dugger  V.  Mechanics'  4  T.  Ins.  Co.  03 
Tenn.  250.  2B  L.B.A.  7f6.  32  S.  W.  a;  Mis- 
souri P.  R.  Co.  v.  Mackey,  127  C.  S.  305.  32 
L.  ed.  107,  8  Sup.  Ct."Rep.  1161;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U. 
S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132. 
Mr.  Marlon  a.  E^vana,  argued  tiie  cause, 
and.  with  Messrs.  William  H.  Carroll  and 
Thomas  H.  Jackson,  filed  a  brief  for  defend* 

There  is  nothing  in  the  contention  ot 
plaintiff  in  error  that  the  property  is  pro- 
tected by  the  interstate  commere*  elausa 
of  the  l-'ederal  Constitution,  for  the  reasm 
that  the  loga  were  not  in  transit,  but  had 
arrii-ed  at  their  destination.  They  had 
been  manufactured,  or  were  in  process  of 
manufacture,  into  articles  of  various  kinds, 
and  had  become  a  part  of  the  general  prop- 
erty of  the  state. 

American  Steel  4  Wire  Co.  v.  Speed,  110 
Tenn.  646.  100  Am.  St.  Rep.  814,  75  S. 
\V.  1037;  Austin  v.  Tennessee.  170  l'.  S. 
343,  45  L.  ed.  224.  21  .Sup.  Ct.  Rep.  132; 
Brown  v.  Houston.  114  I'.  S.  n>3.  29  f,.  ed. 
257,  5  Snp.  Ct.  Rep.  lOBl :  Mav  v.  Xew  Or- 
leans, 178  V.  8.  490.  44  L.  ed.  1163,  20 
Sup.  Ct.  Rep-  976;  Woolnian  v.  State,  2 
Swan,  364:  Howe  Mach.  Co.  v.  Cage,  V 
Baxt.  519;   Xaff  V.  Russell,  2  Coldw.  30. 

The  plaintiff  In  error  is  a  carpuration 
having  its  place  of  busineti  in  tlw  city  of 
Memphis.  A  corporation  is  not  a  citizen 
within  (he  meaning  of  the  ciwstilutional 
provision  as  to  privileges  and  immunities  of 

Orient  Ins.  Co.  t.  Daggs,  172  U.  S.  557. 
43  I,,  ed.  5.52.  19  Sup.  Ct.  Rep,  281:  RInke 
v.  McClimg.  172  U.  S.  230,  43  L.  ed.  432.  10 
Sup.  Ct.  Rep.  105;  Paul  v.  Virginia.  8  Wall. 
IS8.  178,  19  L.  ed.  367,  359. 

The  plaintiff  in  error  Is  a  Tennessee  cor- 
poration, engaged  in  manufacturing  within 
the  state.  It  is  receiving  the  benefit  of  ex- 
emption on  all  articles  that  it  tuanufacturra 
out  of  the  produce  of  Tennessee.  It  is  not 
a  ca*e  where  a  citizen  of  another  state  is 
complaining  that  he  is  being  denieil  privi- 
leges and  imnuinitie-i  that  are  exteitcW  to 
citizens  of  Tennessee.  It  is  a  case  ivhere  a 
Tennesoee  corporation  is  not  content  with 
the  exemption  it  alreailv  has,  and  is  con- 
tending for  more,  upon  the  ground  that  tha 
state,  having  cxeiiipteJ  nrticles  manufac- 
tured of  the  produce  of  Tennc'sw  in  Its 
hands,  must  exempt  all  articles  manufac- 
tured of  the  proiluce  of  any  other  -tate  by 
it  and  in  its  handi.  One  who  doe*  not  be- 
long to  the  ela-s  that  might  be  injured  bjr 
a  statute  cannot  raise  tlie  question  of  ita 
invalidity. 
Red  River   Valley   XaC   Bank  v.   Crai^ 

sas  0.  8. 
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181  U.  8.  548,  45  L.  ed.  994,  21  Sup.  Ct. 
Rep.  703;  Albany  County  v.  Stanley,  105 
U.  S.  314,  26  L.  eil.  1051 ;  I^mpasas  v.  Bell, 
180  U.  S.  276,  45  L.  ed.  527,  21  Sup.  a. 
Rep.  368;  Clark  v.  Kansas  City,  176  U.  S. 
114.  44  L.  ed.  392,  20  Sup.  Ct.  Rep.  284; 
Castillo  V.  McConnico,  168  U.  S.  680,  42 
L.  ed.  624,  18  Sup.  Ct.  Rep.  229. 

The  power  of  taxation  is  an  incident  to 
Boverei^^nty,  is  essential  to  the  very  exist- 
ence of  jn>vemnient,  and  is  so  searching  in 
extent  that  the  courts  scarcelv  venvure  to 
declare  that  it  is  subject  to  any  restrictions 
whatever,  except  such  as  rest  in  the  dis- 
cretion of  such  authority  as  exercises  it. 

M'Culloch  V.  Maryland,  4  Wheat.  310- 
428,  4  L.  ed.  579-606;  Cooley,  Const.  Lim. 
678;  State  Tax  on  Foreijjn-held  Bonds,  15 
Wall.  300-319,  21  L.  ed.  179-186. 

The  purpose  of  the  Constitutional  exemp- 
tion was  in  the  interest  of  Iiome  pr<>iluction<« 
and  home  industries.  Tlie  exemptions  do 
not  apply  alone  to  citizens  of  Tennessee. 
Any  person,  regardtes!4  of  his  citizenship, 
can  come  to  Tennessee  and  get  the  benefit 
of  them. 

Reymann  Brewing  Co.  v.  Brister,  179  U. 
R.  445,  45  L.  ed.  269.  21  Sup.  Ct.  Rep. 
201 ;  American  Sugar  Ri*f.  Co.  v.  Loui-^iana, 
179  U.  S.  89,  46  L.  ed.  102,  21  Sup.  Ct. 
Rep.  43;  Williams  v.  Fears,  179  U.  S.  270, 
45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128;  Blake 
V.  MeOung,  172  U.  S.  256,  43  L.  ed.  438,  19 
Sup.  Ct.  Rep.  165. 

The  power  of  the  state,  expressed  cither 
in  its  organic  law  or  by  statute,  to  foster 
industries  by  providing  exemptions  from 
taxation  both  to  persons  and  to  certain 
clasaea  of  property  within  its  territory,  has 
keen  repeat€<ljy  recognized  by  the  Supreme 
Court  of  the  United  States. 

American   Sugar   Ref.    Co.   v.    lA)uisiana. 

179  U.  S.  89-94,  45  L.  ed.  102-104,  21  Sup. 

Ct.  Rep.  43;   Kidd   v.  Alabama,   188  V.  S. 

^3€,  47   L.  ed.  669,  23   Sup.   Ct.   Rep.   401; 

^^IVs  Gap  R.  Co.  v.  Pennsylvania.   134  U. 

''^-    232.  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533; 

**»ciftc  Exp.  Co.  V.  Seibcrt,  142  U.  S.  339. 

L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12 

tap.   Ct.  Rep.  250;   New  York   v.  Roberts. 

^  T  1  U.  S.  658,  43  L.  ed.  323,  19  Sup.  Ct. 

^«*p.  58;  Cox  V.  Texas,  202  U.  S.  440,  50  L. 

^U.  1090.  26  Sup.  Ct.  Rep.  671. 

It  has  been  held  by  the  supreme  court  of 

-^^nni*s»ee   repeatedly   that   nonresidents    of 

^^c  state  could  not  avail  themselves  uf  the 

exemption  laws  of  this  state,  cither  as  to 

homestead  or  personalty. 

Hawkins  v.  Pearce,  11  Humph.  45;  Prater 
V.  IVater.  87  Tenn.  83,  10  Am.  St.  Rep.  623, 
^  S.  W.  361 ;  Carson  v.  Memphis  &  C.  R. 
Co.  88  Tenn.  650,  8  L.R.A.  412,  17  Am.  St. 
Rep.  921.  13  S.  W.  588;  Karris  v.  Sii>e8.  09 
Tenn.  298,  41  S.  W.  443;  Lisenbce  v.  Holt. 
II  L.  ed. 


1   Sneed,  50;   Emmett  v.  Kmmett,  14  1 
370;    State  ▼.  Davidson   County,  96  Ti 
180,  33  S.  W.  924;   Cowan  v.  Caraon, 
Tenn.  523,  50  S.  W.  742. 

Most  of   the   cases  cited   by  plaintiff 
error  are  cases  where  a  license  tax  had  \ 
charged  against  a  nonresident,  or  where 
eign  products  had  been  specifically  taxec 
such. 

See  Walling  v.  Michigan,  116  U.  S.  ^ 
29  L.  ed.  691,  6  Sup.  Ct  Rep.  454;  Wei 
V.  Virginia,  103  U.  S.  344,  26  L.  ed.  fi 
Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
347. 

*Mr.  Justice  Wliltc  delivered  the  opin 
of  the  court: 

Article  2  of  the  Tennessee  Constitutio 
1870  provides: 

"Sec.  28.  All  property — real,  personal 
mixed — shall  be  taxed,  but  the  legislal 
may  except  such  as  may  be  held  by 
state,  by  counties,  cities,  or  towns,  and  i 
exclusively  for  public  or  cor]>oration  ] 
poses,  and  such  as  may  be  held  and  used 
purposes  purely  religious,  charitable,  sc 
tific,  literary,  or  educational,  and  shall 
cept  one  thousand  dollars'  worth  of  per 
al  property  in  the  hands  of  each  taxpa 
and  the  direct  product  of  the  soil  in 
hands  of  the  producer  and  his  immed 
vendee. 

•  •  •  •  • 

"Sec.  30.  No  article  manufactured  of 
produce  of  this  state  shall  l)e  taxed  ot 
wise  than  to  pay  ins|H»eti<m  fees." 

By  chapter  258  of  the  acts  of  Tenne 
for  1903  it  was,  among  other  things,  ] 
vided : 

"See.  1.  That  all  property — real,  pcrso 
and  mixed — shall   be  assessed   for  taxa' 
for  state,  county,  and  municipal  purpc 
except  such   as   is  declared  exempt  in 
next  section. 

"See.  2.  'J  hat  the  pro])erty  herein  enui 
ated,  and  none  other,  .sliall  l)e  exempt  f 
taxation.  .  .  .  Sul)-Hec.  5.  All  grov 
crops  of  whatever  nature  and  kind,  the 
rect  ])roduct  of  the  soil  of  this  state  in 
hands  of  the  producer  and  his  immed 
vendee,  and  manufacture<1  articles  from 
pro<luc<*  of  the  state  in  the  hands  of  the  n 
ufacturer." 

In  the  recent  case  of  Benedict  Broi 
l)jividson  County,  110  Tenn.  183,  191.  6 
W.  800,  808,  the  supreme  court  of  Ten 
see   held  as   follows: 

"We  are  of  opinion  that,  under  the  fi 
in  this  record,  the  logs  upon  the  yard,  in 
hands  of  the  mill-o])erating  manufactti 
and  his  prof)erty.  and  luml)er,  rough 
sm(M)th,  cut  by  him  from  such  loga,  gr 
on  Tennessee  soil,  are  articles  nuinuf&ct\ 
from  the  produce  ot  U\e  ^laVc,  iltA  «v 
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under  the  provisions  of  9  30,  article  2,  of  the 
Constitution;  and  the  demurrer  was  there- 
fore properly  overruled,  and  complainants, 
under  the  allegations  of  their  bill,  arc  en- 

[llOjtitled  *to  recover  Imck  the  taxes  paid  ths" 
state,  and  to  perpetually  enjoin  the  taxes 
assessed  bv  the  county  and  city." 

For  more  than  three  years  prior  to  Jan- 
uary 30,  1005,  the  I.  ^f.  Darnell  Son  k  Com- 
pany, a  corporation  of  Tennessee,  was  dom- 
iciled in  Memphis,  in  that  state,  and  there 
owned  and  operated  a  lumber  mill.  Shortly 
prior  to  the  date  just  named,  pursuant  to 
chapter  366  of  the  acts  of  Tennessee  for 
1903  (Tenn.  Acts  1903,  pp.  1097-1101),  the 
value  of  the  personalty  of  the  Darnell  Com- 
pany was  assessed  for  taxation  by  the  city 
of  Memphis  at  $44,000.  Of  this  amount 
$19,325  was  the  value  of  logs  cut  from  the 
soil  of  states  other  than  Tennessee,  which 
the  company  had  brought  into  Tennessee 
from  other  states,  and  were  held  by  the  com- 
pany as  the  immediate  purchaser  or  vendee, 
awaiting  manufacture  into  lumber,  or  con- 
sisted of  lumber  already  manufactured  by  the 
company  from  logs  which  liad  been  acquired 
and  brought  into  the  state  from  other  states, 
as  above  mentioned,  and  all  of  which  lum- 
ber was  lying  in  the  mill  yard  of  the  com- 
pany, awaiting  sale.  The  Darnell  Company 
protested  against  this  assessment,  asserting 
that  it  was  not  liable  to  be  taxed  on  said 
sum  of  $19,325,  the  value  of  the  property 
owned  by  it  as  the  immediate  purchaser  of 
logs  brought  from  other  states,  or  lumber, 
the  product  thereof.  The  ground  of  the  pro- 
test was  that  the  property  represented  by 
the  valuation  in  question  could  not  be  taxed 
without  discriminating  against  it,  as  like 
property,  the  product  of  the  soil  of  Tennes- 
see, was  exempt  from  taxation  under  the 
Constitution  and  laws  of  that  state.,  and 
therefore  to  tax  its  said  property  would  vio- 
late the  commerce  clause  (§  S.  article  1)  of 
the  Constitution,  and  the  equal  protection 
clause  of  the  14th  Amendment. 

The  protest  was  overruled.  Thereupon 
threat  of  distress  and  sale  was  made  by  the 
eollecting  olhcer,  unless  the  ta.xes  on  all  the 
property  were  paid.  On  January*  30,  1005, 
the  Darnell  Company  filed  in  the  chancery 
court  of  Shelby  county  its  bill  against  the 
city  of  Memphis  and  the  collecting  officer  to 
enjoin  the  enforcement  of  the  tax  as  to  the 

[117]logs  brought  in  from  other  *statcs.  and  the 
lumber,  the  product  thereof,  as  above  stated, 
on  the  ground  of  the  repugnancy  of  the  tax 
to  the  commerce  clause  and  the  14th  Amend- 
ment, because  of  the  foregoing  alleged  dis- 
crimination. At  the  same  time  it  paid  into 
court  the  amount  of  tlie  taxes  which  were 
not  in  dispute.  The  sufficiency  of  the  bill 
was  challenged  by  demurrer,  asserting  in 
subetance  tkat  the  aaiessment  complained  ol 


did  not  constitute  an  unlawful  di<(criminft- 
tion,  and  was  not  repugnant  either  to  the 
Constitution  of  Tennessee  or  of  the  United 
States.  Sul)scquently,  by  leave  of  court,  an 
additional  demurrer  was  filed,  which,  in  ef- 
fect, asserted  that,  as  the  plaintiff  company 
was  a  citizen  of  Tennessee,  it  could  not  be 
heard  to  complain  of  the  tax,  and  tliat  tlie 
enforcement  of  the  same  was  not  rcpu,niant 
to  the  14th  Amendment,  and  that,  as  the 
proi)erty  sought  to  be  taxed  was  not  in  tran- 
sit or  awaiting  shipment  out  of  the  state, 
but,  on  the  contrary,  had  reached  its  des- 
tination and  was  in  the  hands  of  the  con- 
signee and  owner,  who  was  a  citizen  of  Ten- 
nessee, and  had  become  a  part  of  the  gen- 
eral property  of  the  state,  the  asspssinsr  of 
the  same  for  taxation  was  not  an  interfer- 
ence with  commerce  between  the  states.  The 
cliancellor  overruled  the  dt*niurrer  and  de- 
cided the  case  in  favor  of  the  Darnell  Com- 
pany, because  the  court,  as  stated  in  the 
decree,  was  of  the  opinion  'that  the  tax  in 
controversy  is  in  contravention  of  the  riirhts 
of  complainant  as  guaranteed  by  the  Con- 
i  stitution  of  the  United  States,  and  particu- 
larly the  interstate  commerce  clause  thoroof, 
and  the  14th  Amendment  thereof,  as  set  out 
in  the  complainant's  ori^^inal  bill.*' 

On  appeal  the  supreme  court  of  Tennes- 
see, in  considering  the  demurrer,  held  tlie 
disputed  tax  not  to  be  re])U!inant  to  the 
Constitution  of  the  United  States.  an«l  re- 
versed the  decree  of  the  cliancery  court.  IIG 
Tenn.  442,  95  S.  W.  816.  The  c-ourt  entered 
a  decree  against  the  Darnell  Company  and 
H.  D.  Minor,  the  surety  on  the  ai>i>eal  bond, 
for  the  amount  of  the  «lis|»iited  tax.  iK»nalty, 
and  interest.  The  company  and  Minor 
prosecute    this    writ    of    error. 

•As  all  the  assignment*  of  error  relied  on[l 
for  reversal  are  but  the  counterpart  of  the 
reasons  which  led  the  court  below  to  the 
conclusion  that  the  tax  was  not  repu;;nant 
to  the  Constitution  of  tlie  I'nited  States, 
we  come  at  ouce  to  consider  the  atlirmative 
conceptions  on  that  subject  expresseti  in  the 
opinion  of  the  court  below,  as  alTording  the 
most  direct  method  of  disposing  of  the  is- 
sues for  decision.  Those  conceptions  are  of 
a  twofold  character, — one  relating  to  the 
commerce  clause  and  the  other  to  the  equal 
protection  clause  of  the  14th  Amendment. 

The  court,  in  its  opinion,  conceded  tliat 
the  pro|jerty  embraced  in  the  assessment 
complained  of  was  purchased  by  the  com- 
plainant in  and  brought  from  otlier  states, 
or  consisted  of  lumlter  produced  from  logs 
so  brought  into  Tennessee,  and  that  property 
of  like  eharacter  would  not  be  subject  to 
taxation  under  the  state  law  if  it  had  been 
produced  from  the  soil  of  Tennessee.  But 
the  levy  of  the  tax  was  held  not  to  be  a  di- 
i*ect  burden  u]>un  interstate  commerce,  and 
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bniec  not  repngnftiit  to  tba  eotatatroe  elauM        As  we  *r«  of  opinion  that  the  qn«9tJi»  lor 

of  the  Conatltution  of  the  United  StAtei,  a*  deciBion  ie  clearlj   foreeloied  by   prior  da- 

■   i««alt   of    the   interpretation    which    the  cisions  of  this  court,  which  ilemonBtrate  that 

(onrt  affixed   to   preFioui  decisions   of   this  the  court  below  misconceived  the  rulings  of 

court  conceminj^  the  operation  of  the  oom-  this  court  upon  which  it  relied,  we  do  not 

merce   clause   of   the   Constitution   and  the  stop  to  analfu  the  reasonlTig  of  the  court,    . 

rifiht  of  a  state  to  impose  a  tax,  even  if  dii-  considered  as   an   original   proposition,   but 

niniinatory    in    character,    upon    proper^  come  at  once  to  test  its  correctness  by  mak- 

eomingfroniottier  states,  after  such  property  ing  a  brief  review  of  the  decided  cases  re- 

had  come  at  rest  within  a  state  and  been  lied  upon  by  the  court  below,  and  others,  not 

cnnDi infilled  with  the  mass  of  property  there-  referred  to,  which  relate  to  the  subject,  and 

in.     The  court,  afler  stating  that  the  pro-  which  are  controlling. 

vision  at  the  state  Constitution  which  au-        As  a  prelude  to  a  review  of  the  cases  re- 

thoriietl  the  exemption  of  property  produced  terred  to,  we  observe  that  while  it  is  uo- 

from  the  soil  of  Tennessee  had  its  inetption  doubted  that  it  has  been  settled  that  where 

in   the   "first   Constitution    of    this    state,  property  which  has  moved  in  the  channels 

•doptt-d   on    February   6,    1706,   and   hence  of  interstate  commerce  *is  at  rest  witliin  a[lSOJ 

funned  a   part   nf  the   fundamental   law  of  state  and  has  become  commingled  with  the 

the  state  when  it  was  admitted  hf  the  Ut  mass  of  property  therein,  it  may  be  taxed  by 

»f  Conirrean.  approved  June  1,  1700  [1  Btat.  such  state  without  thereby  imposing  a  di- 

at  L.    401,   oliap.   47],"   proceeded   to   state  rect  burden  upon  interstate  commerce,  that 

its   reasons   for   holding   that   the   discrim-  doctrine,  as  expounded  in  the  decided  coses, 

inntory  tax  was  not  repugnant  to  the  com-  including   those    relied   upon    by   the   court 

nicrre  clause,  as  follows:  below,   has   always   expressly   excluded   the 

"1.   Upon  the  avermrnts  of  the  bill  it  is  conception   that  a  state  could,  without  dl- 

msnifcHt  that,  although  tlie  property  sought  rcctly   burdening  interstate  commerce,   dis- 

*)tii  bp  taxnl  was  purchased  by 'complainant  in  criminate  against  such  property  by  impoa- 

iind  bmucht  from  another  state,  nevertheless  iog  upon  it  a  burden  of  Uxation  greater 

it   liitd   l)cconie  <levoBted  of  any   connection  than  that  levied  upon  domestic  property  of 

with  commerce  between  the  states  and  was  a  lilce  nature. 

at  rrxt.  commingled  with  anil  merficd  into        The  loading  cases  announcing  the  doctrine 

tiiL-  ;f[-ncnil  mass  of  property  of  this  state,  that  a  state  may  tax  property  which  had 

sivuitinff  Hale  to  purchasers.  moved   in   U)e   cbannele   of   interatnte   com- 

"Alllioii)>h  the  origin  of  property  may  be  meree,  when  such  property  had  become  at 

in   atinlliPT   state,   nevertheless,   when   it   is  rest  therein,  even  before  sale  in  the  original 

liioiiKlit    into   this    state   and    here    merged  package,  are  WoodrulT  v.  Parham  and  Brown 

intii  tlK!  mass  of  {.'cncral  property,  it  at  once  v,  Houston,  supra.    But  in  both  those  casea 

lircnnies   subject   to   the    tux    laws   of   tliis  it  was  sedulously  pointed  out  that  the  pow- 

stat^-.     American  btecl  &  Wire  Co.  v.  Speed,  rr  wliieh  waa  thus  recognised  did  not,  and 

Mil  icnn.  62-1-540,  luo  Am.  St.  ){e]..  8U,  75  could  not,  include  the  authority  to  burden 

■  *.;.  .        .  the   property   broiicht    from   another   state 

Ihis   principle   was   recognised   and   the  „,th   a   discriminating    tax.      In   American 

liohling   of  this   court  affimied   by  the  Su-  steel  A  Wire  Co.  v.  Speed,   192  U.  8.  81», 

rr,.?st^'.S,Srp.\rBo.T05V:  tf  Vt^'-r^'Z'l.  Bep^305.whern 

and  is  in  liann-ny  with  other  adjudications  "'^   '''"'""*   "'Woodruff   v.   Parham   and 

of  ll..-it  court  iWoodrufTv.  Parham.  8  Wall  """""    *■    W""''""    "■■■    reviewed    and    re- 

H3.   10  L.  nd.  3SJ;   Brown  v.  Houston,  114  "'**"'•  ''  **"  Po'nted  out  that  to  prevent 

I'.  S.  022,  20  L.  ed,   237,  6  Sup.  Ct.  Rep.  ••''*   '*">'   "'  *   '""   "I*"   property   brought 

lOOi ;  May  v.  New  Orleans,  178  U.  S.  400,  44  ''''""  ""o"'*''  sUte,  even  after  it  had  come 

L.  ed.  IIOQ,  20  Sup.  Ct,  Rep.  070;  Kmcrt  ».  ^*  ™**  within  a  state,  from  being  a  direct 

Miiisouri,   ISO   U.  8.  290,  3B   L.  ed.   430,  G  burden  upon  interstate  commerce,  property 

Inters.  Com.  Rop.  08,  IS  Sup.  Ct.  Rep.  307).  ^  situated  must  be  taxed  "without  discrim- 

■'In  Kehrcr  v.  Stownrl.  107  U.  S.  00-06,  ination,   like  other  property  situated   witli- 

40   L.   ed.  603-000.   25   Sup.   Ct.   Rep.   403,  il  "'C  etotc." 

tlip  Supreme  Court  of  the  United  States,  in        1'he    statcmentH    just    made    adequately 

suliHtniice,  declared  tliat  it  can  make  no  dif-  point  out  the  misconception  a»  to  the  rul- 

fereiicc    wltence    the    property    came    or    to  ings  of  this  court  upon  which  the  court  ba- 

U'liom  it  should  be  ultimately  sold,  because,  low   placeil    its   conclusion,   since   the   court 

upon  its  arrival  in  the  state  where  it  is  of-  took  no  heed  of  the  express  declaration  con- 

tered    for  sale  and    Intrrmiiigled    with    the  ccrning   the   nullity   of   any   discriminating 

general   property   of   the   stiite,   it   becomes  tax,  made  in  the  cases  which  tlie  court  re- 

and  is  a  |«rt  of  the  taxable  property  of  the  lied   on.      The    importance   of   the   subject, 

alate."  bowover,  and  tita  statement  u«de  by  the 

»a  Ia  «d.  vw 
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court  below  as  to  the  long  existence  in  Ten- 
nes!K»e  of  the  tax  exemption  in  favor  of  the 
products  of  the  soil  of  Tennessee,  lead^  us 
to  a  brief  review  of  other  decided  cases  in 
this  court  which  have  long  since  clearly  es- 
[  I211tabli«hed  the  want  'of  power  in  a  state  to 
discriminate  by  taxation  in  any  form  against 
property  brought  from  other  states. 

In  Guv  V.  Baltimore,  100  U.  S.  434.  25 
L.  cd.  743,  the  invalidity  was  adjudged  of  a 
municipal  ordinance  of  the  city  of  Baltimore 
which  established  rates  of  wharfage  to  be 
charj'M  on  vessels  resorting  to  or  lying  at, 
"landing,  depositing,  or  transporting  goods 
or  articles  other  than  the  ])roductions  of 
this  state,  on  any  wharf  or  wharves  belong- 
ing to  said  mayor  and  city  council,  or  any 
public  wharf  in  the  said  city,  other  than  the 
wharves  belonging  to  or  rented  by  the 
state."  The  principle  settled  by  earlier  de- 
cisions, which  were  referred  to  (Woodruff 
V.  Parham,  supra;  Hinson  v.  Lott,  8  Wall. 
148.  19  L.  ed.  387;  and  Ward  v.  Maryland, 
1-2  Wall.  418,  20  L,  ed.  449),  was  reaf- 
finned,  the  court  saying: 

"In  view  of  these  and  other  decisions  of 
this  court,  it  must  be  regarded  as  settled 
that  no  state  can,  consistently  with  the  Fed- 
eral Constitution,  impose  upon  the  products 
of  otlier  state*,  brought  therein  for  sale  or 
use.  or  upon  citizens  because  engaged  in  the 
sale  therein,  or  the  transportation  thereto, 
of  the  ])roduct?s  of  other  states,  more  oner- 
ous public  burdens  or  taxes  than  it  imposes 
upon  the  like  products  of  its  own  territori*. 
If  this  were  not  so,  it  is  easy  to  perceive 
how  the  power  of  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  could  be  practically  annulled, 
and  the  equality  of  commercial  privileges 
secured  by  the  Federal  Constitution  to  citi- 
zens of  the  several  states  be  materially 
abridged  and  impaired. 
•  •  •  •  •  . 

"The  state,  it  will  be  admitted,  could  not 
lawfully  impose  upon  such  cargo  any  direct 
I'ultlic  burden  or  tax  because  it  may  con- 
sist, in  whole  or  in  part,  of  the  products 
of  other  states.  The  concession  of  such  a 
jH)wer  to  the  states  would  render  wholly 
nugatory  all  national  control  of  commerce 
am«tng  the  states,  and  place  the  trade  and 
busine'is  of  the  country  at  the  mercy  of  local 
re;«ulations  having  for  their  object  to  se- 
rure  exclusive  benefits  to  the  citizens  and 
[122]products  'of  particular  states.  But  it  is 
claimed  that  a  state  may  empower  one  of  its 
political  agencies,  a  mere  municipal  corpo- 
ration representing  a  portion  of  its  civil 
power,  to  burden  interstate  commerce  by 
exacting  from  tho^e  transporting  to  its 
wharves  the  products  of  other  states  wharf- 
^  ^fi^  f^s  which  it  does  not  exact  from  those 
"inging  to  the  same  }^har\ea  the  producU 
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of  Maryland.  The  city  ean  no  more  do  this 
than  it  or  the  state  could  discriminate 
against  the  citizens  and  products  of  otlier 
states  in  the  use  of  the  public  streets  or  oth- 
er public  higliwaj*s." 

In  Webber  v.  Virginia,  103  U.  S.  344,  26 
L.  ed.  5C5,  a  license  statute  of  tlie  state  of 
Virginia  was  held  to  be  a  regulation  of  com- 
merce and  invalid:  because  the  tax  was  made 
to  depend  upon  the  foreign  character  o/the 
articles  dealt  in;  tliat  is,  upon  their  having 
been  manufactured  without  the  state.  The 
court  said: 

"If,  by  reason  of  their  foreign  character, 
the  state  can  impose  a  tax  upon  them  or 
upon  the  person  through  whom  the  sales  are 
effected,  the  amount  of  the  tax  will  be  a 
matter  resting  in  her  discretion.  She  may 
place  the  tax  at  so  high  a  figure  as  to  ex- 
clude the  introduction  of  the  foreign  arti- 
cle and  prevent  competition  with  the  home 
product.  It  was  against  legislation  of  this 
discriminating  kind  that  the  framers  of  the 
Constitution  intended  to  guard  when  they 
vested  in  Congress  the  power  to  regulate 
commerce  among  the  several  states." 

In  Walling  v.  Michigan.  IIC  U.  S.  446, 29 
L.  ed.  GOl.GSup.  Ct.  Rep.  454,  an  act  of  the 
state  of  Miciiigan.  which  imposed  a  tax  or 
duty  on  persons  who,  not  having  their  prin- 
cipal place  of  business  within  the  state,  en- 
gaged in  the  business  of  selling,  or  of  solicit- 
ing the  sale  of.  certain  described  liquors,  to 
be  ship|ied  into  the  state,  was  held  to  be 
repugnant  to  the  commerce  clause,  as  being 
"a  discriminating  tax  levied  against  persons 
for  selling  goods  brought  into  the  state  from 
other  states  or  countries."    The  court  said: 

"A  discriminating  tax  imposed  by  a  state, 
operating  to  the  'disadvantage  of  the  prod-[ 
ucts  of  other  states  when  introduced  into 
the  first-mentioned  state,  is,  in  effect,  a  reg- 
ulation in  restraint  of  commerce  among  the 
states,  and  as  such  is  a  usurpation  of  the 
power  conferred  by  the  Constitution  upon 
the  Congress  of  the  United  States." 

And,  in  the  course  of  the  opinion,  refer- 
ring to  state  decisions  announcing  a  want 
of  authority  in  the  several  states  to  pre- 
scribe different  regulations  in  relation  to  the 
commerce  in  certain  articles,  dependent  up- 
on the  state  from  which  they  were  brought, 
the  court  thus  referred  to  a  decision  of  the 
supreme  court  of  Missouri : 

"In  State  v.  North,  27  Mo.  404,  471,  476, 
where  an  act  of  Missouri  imposed  a  tax  up- 
on merchants  for  all  goods  purchased  by 
them,  except  such  as  might  be  the  growth, 
produce,  or  manufacture  of  that  state,  and 
manufactured  articles,  the  growth  or  prod- 
uce of  other  states,  it  was  held  by  the  su- 
preme court  of  that  state  that  the  law  was 
unconstitutional  and  void.  The  court  sar: 
'From  t\i«  love^oing  statement  of  the  law 
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and  fActii  of  this  case  It  will  be  seen  that 
it  presents  the  question  of  the  power  of  the 
states,  in  the  exercise  of  the  right  of  taxa- 
tion, to  discriminate  between  products  of 
this  state  and  those  manufactured  in  our 
sister  states.'  And  after  an  examination  of 
the  causes  which  led  to  the  adoption  of  the 
Federal  Constitution,  one  of  the  principal 
of  which  was  the  necessity  for  the  re^ilation 
of  commerce  and  the  laying  of  Imposts  and 
duties  by  a  single  government,  the  court 
say:  'But,  whatever  may  be  the  motive  for 
the  tax,  whether  revenue,  restriction,  retali- 
ation, or  protection  of  don««^tlc  manufac- 
turers, It  Is  equally  a  regulation  of  com- 
merce, and,  in  effect,  an  exercise  of  the  pow- 
er of  laying  duties  on  imports;  and  its  ex- 
ercise by  the  states  is  entirely  at  war  with 
the  spirit  of  the  Constitution,  and  would 
render  vain  and  nugatory  the  power  granted 
to  Congress  in  relation  to  those  subjects. 
Can  any  power  more  destructive  to  the 
union  and  harmony  of  the  states  be  exercised 
than  that  of  imposing  discriminating  taxes 
or  duties  on  imports  from  other  states? 
'■■^•^  J  Whatever  may  be  the  motive  for  such  'taxes, 
they  cannot  fail  to  beget  irritation  and  to 
lead  to  retaliation;  and  it  is  not  diflTicult  to 
foresee  that  an  indulgence  In  such  a  course 
of  legislation  must  inflame  and  produce  a 
state  of  feeling  that  would  seek  its  gratifica- 
tion in  any  measures,  regardless  of  the  con- 
8<'quences.'  " 

The    principle   applied    In    the   foregoing 
cases  was  also  given  effect  in  Minnesota  v. 
Barber,  13G  U.  S.  313,  34  L.  ed.  455,  3  In- 
ters. Com.  Rep.  185,  10  Sup.  Ct.  Rep.  862; 
Drimmer  v.  Rel^an,  13S  U.  S.  78,  34  L.  ed. 
8G2,   3  Inters.  Com.  Rep.  486,   11   Sup.  Ct. 
Rep.  213;  and  Volght  v.  Wright,  141  U.  8. 
C2,  35  L.  ed.  638,  11  Sup.  Ct.  Rep.  855;  and 
so-called  inspection  laws  of  various  states 
>vere  held  to  be  repugnant  to  the  commerce 
clause  of  the  Constitution  because  of  their 
discriminating  character.     In  New  York  v. 
lloberts,   171   V.  S.  658,  43  L.  ed.  323,   19 
^up.  Ct.  Rep.  58,  while  the  tax  there  con- 
sidered, imposed  by  New  York  upon  a  cor- 
|>oration  of  another  state,  was  sustained  as 
%    valid   tax   upon    the   franchise   of   doing 
I>usiiie88  as  a  corporation  in  New  York,  the 
Court  reaffirmed  the  authority  of  its  former 
fteclsions,  declaring  tlie   Invalidity    of    all 
taxes  of  a  discriminating  diaracter  levied  by 
a  state  upon  the  products  of  other  states. 

In  this  connection  we  excerpt  from  the 
opinion  in  Philadelphia  k  S.  Mail  S.  S.  Co. 
V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118,  statements  which  directly  relate 
to  the  subject  in  hand  and  which  conclu- 
sively demonstrate  the  unsoundness  of  the 
proposition  which  the  court  below  upheld; 
that  is,  that  the  commerce  dauae  of  tb^  Qon- ' 
62  li.  ed. 


stitution  does  not  protect  property  brought 
from  another  state  from  being  discrimi- 
nated against  after  It  has  arrived  and  been 
commingled  with  the  mass  of  property  with- 
in the  state  of  its  destination.  Commenting 
upon  the  reasoning  of  the  opinion  In  Stata 
Tax  on  Railway  Gross  Receipts,  15  Wall. 
284,  21  L.  ed.  164,  the  court  said  (p.  341) : 

"When  the  latter  [imported  goods]  be- 
come mingled  with  the  general  mass  of  prop- 
erty in  the  state,  they  are  not  followed  and 
singled  out  for  taxation  as  imported  goods, 
and  by  reason  of  their  being  imported.  If 
they  were,  the  tax  would  be  as  unconstitu- 
tional as  if  imposed  upon  them  whilst  in 
the  original  packages.  W^hen  mingled  with 
the  general  mass  of  property  in  the  state 
they  are  taxed  in  the  same  manner  as  other 
property  'possessed  by  its  citizens,  without[125] 
discrimination  or  partiality.  We  held  in 
Walton  V.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347,  that  goods  brought  into  a  state  for  sale, 
though  they  thereby  become  a  part  of  the 
mass  of  its  property,  cannot  be  taxed  by 
reason  of  their  being  Introduced  into  the 
state  or  because  they  are  the  products  of 
another  state.  To  tax  them  as  such  was  ex- 
pressly held  to  be  unconstitutional.  The 
tax  In  the  present  case  is  laid  upon  the  gross 
receipts  for  transportation  as  such.  Those 
receipts  are  followed  and  caused  to  be  ac- 
counted for  by  the  company,  dollar  for  dol- 
lar. It  is  those  specific  receipts,  or  the 
amount  thereof  (which  is  the  same  thing), 
for  which  the  company  is  called  upon  to  pay 
the  tax.  They  are  taxed  not  only  because  they 
are  money,  or  its  value,  but  because  they  were 
received  for  transportation.  No  doubt  a 
shipowner,  like  any  other  citizen,  may  be 
personally  taxed  for  the  amount  of  his  prop- 
erty or  estate,  without  regard  to  the  source 
from  which  it  was  derived,  whether  from 
commerce  or  banking,  or  any  other  employ- 
ment. But  that  is  an  entirely  different  thing 
from  laying  a  special  tax  upon  his  receipts  in 
a  particular  employment.  If  such  a  tax  is 
laid,  and  the  receipts  taxed  arc  those  de- 
rived from  transporting  goods  and  passen- 
gers in  the  way  of  interstate  or  foreign  com- 
merce, no  matter  when  the  tax  Is  exacted, 
whether  at  the  time  of  realizing  the  receipts 
or  at  the  end  of  every  six  months  or  a  year, 
it  is  an  exaction  aimed  at  the  commerce  it- 
self, and  is  a  burden  upon  it  and  seriously 
affects  it." 

As  there  can  be  no  doubt  within  the  prin> 
ciples  so  clearly  settled  by  the  decided  cases, 
to  which  we  have  referred,  that  the  disputed 
tax,  which  the  court  below  sustained,  was  a 
direct  burden  upon  interstate  commerce, 
since  the  law  of  Tennessee  in  terms  discrim- 
inated against  property  the  product  of  the 
soil  of  other  states  brought  into  the  state  of 
Tennessee,  by  exempting  like  property  when 
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produced  from  the  soil  of  Tennessee,  it  fol-  decree  of  the  supreme  court  of  the  territory 

lows  that  the  court  below  erred  in  deciding  of   Oklahoma    in    a   case   submitted   to   the 

the  tax  to  be  valid,  without  reference  to  the  trial  court  by  stipulation,  without  a  jury, 

reasoning  indulged  in  by  it  concerning  the  '«    confined    to    determining    whether    there 

application  of   the  equal   protection  claus.  j^^^^  'V'^IZl  m"/'"^  V^  H^""^  ^^.  ?"i 

r..««i  ixi.    »i^*i.  A         jAon-'j          *u  ^"g*'   *""   whether  such   findings  sustained 

tl26]of  the  M4th  Amendment.    The  judgment  be-  ^^^    judgment;    since    the    trial    court,    by 

low  must  therefore  be  reversed  and  the  cause  virtue  of  Okla.  Rev.  Stat.  1903,  §  279,  was 

remanded    for   further   proceedingu   not   in-  empowered  to  make  findings  of  fact  as  the 

consistent  with   this  opinion.  basis   of    its   conclusions   of    law,   and   the 

Reversed  and  remanded.  supreme   court   of   the    territory    was    con- 
fined  to  determining  whether   the   findings 

....._  below  sustained  the  judgment,  if  there  was 

evidence  supporting  the   findings,  and   was 

SOUTHERN  PINE   LUMBER  COMPANY,  "ot  at  liberty  to  consider  the  mere  weight 

T.  L.  L.  Temple,  G.  W.  R.  Chinn,  et  al.,  of    the    evidence    upon    which    the    findings 

Plffs.  in  Err.  and  Appts.,  were  made  by  the  trial  court. 

V.  Pledge  — enforcement  — rights  of  third 

W.  B.  WARD  et  al.  persons. 

6.  The  right   of  the   indorsor   of  a   note 

(See  S.  C.  Reporter's  ed.  126-143.)  ouUtanding  and   past  due.   to  enforce   the 

A           ■            ^^  ^#  -^..i^»  collateral  held  by  him  to  secure  him  against 

Appeal-mode  of  review.  liability  on   his  indorsement,  consisting  of 

1.  A  decree  of  the  supreme  court  of  the  note  secured  bv  a  trast  dWd  is  a  matter 
territonr  of  Oklahon^a,  affirming  a  decree  of  l{^^^  ^'^Zn  hL^lf  "  nd  The'  pleK.^ 
the  trial  court,  setting  aside  a  sale  made  ^Hh^^hich  the  purchasers  of  the  proper^ 
under  attachment  proceedings  as  a  cloud  covered  by  the  trust  deed,  under  a  sale  made 
on  title,  and  directing  the  enforcement  of  .„  attachment  proceedings,  are  not  con- 
a  trust  deed  by  sale,  is  reviewable  in  the  ^^^^  ^^^^^  ^^^  ^^^^^  J'^j,^  ^^  esUblish 
Supreme  Court  of  the  United  States  only  ^^^.^  ^^^j^  ^^^^  ^-^^  collateral  had  been  ex- 
by  appeal.  tinguished  by  payment. 

Appeal -dismissal -delay    in    docket-  i^imitation  of  actions -laches. 

ing  cause.    ,    ^      .,_,,,    ^  7.  The  objection  of  laches  on  the  part  of 

2.  An  appeal  to  the  Federal  Supreme  ^he  grantors  in  attacking  a  sale  in  ^tach- 
Court,  allowed  on  June  12,  1906,  to  re-  ^^^^  proceedings  of  property  covered  bv  a 
view  a  judgment  of  the  supreme  court  of  ^mst  deed  is  not  avkilable  to  the  dcfe'nd- 
the  territory  of  Oklahoma,  rendered  on  Sep-  ^„^  ^^  ^  ^^^^  ^  ^^  ^^j,,^  ^^^  attachment 
tember  7,  1905,  will  not  be  dismissed  be-  proceedings  and  enforce  the  trust  deed,  who 
cause  not  docketed  until  August  10,  1906,  ^j^.^  ^itle  to  the  propertv  under  the  at- 
for  the  reason  that  the  counsel  who  ongi-  tachment  proceedings,  wheVe  tbev  do  not 
nally  forwarded  the  record  were  not  at-  ^^^  content  with  defending  their  alleged 
torneys  of  the  Federal  Supreme  Court,  and  ^j^j^  ^ut  make  it  the  basis  of  an  asnertion 
hence  not  qualified   to  enter  their  appear-  ^^  ^  ^ight  to  affirmative  relief. 

ance,  where  no  motion  to  docket  and  dismiss  .           ;        «                      ... 

under  rule  9  was  made.  Appeal  -  from       territorial      supreme 

court  "^  review  of  facts. 

Appeal  —  parties  —  substitution.  g    rj^^  ^^^^^^  ^f  ^y^^  trial  court  in  dis- 

3.  Proceedings  to  make  the  representa-  regarding  uncontradicted  tcstiinonv  tvn;ling 
tives  of  a  deceased  appellee  parties  are  right-  ^o  show  the  absence  of  a  necessarv  jiartv 
fully  taken  in  the  Supreme  Court  of  the  ^ju  ^^t  ^e  disturlied  on  an  appeal*  from  a 
United  States  rather  than  in  the  court  territorial  supreme  court  to  the  Supreme 
below,  where  the  appeal  had  not  only  been  Court  of  the  United  Rlaten,  where  such  tes- 
allowed,  but  the  citation  issued  and  ac-  timony  squarely  conflicts  with  an  averment 
ceptance  of  service  thereon  made  by  the  {„  ^  pleading  to  which  the  witness  is  a 
attorney  of  record  of  such  appellee  during  party,  and  upon  the  truth  of  which  aver- 
his  lifetime.  ment  the  whole  ce^troversy  proceeds. 
Appeal- who  may  be  heard.  Appeal  — defect     of      parties      below  — 

4.  Parties   who   have  not  appealed   from  ^uon  objection  not  available. 

the  judgment   below   cannot  object,   on   an  9^  ^  suggestion  as  to  want  ot  parties  be- 

appeal    sued   out   by    their   adversaries,   to  j^^^  ^^de  after  final  judgment,  is  not  avail- 

the  failure  of  the  court  below  to  susUin  a  ^j,j^  ^„             y   ^,,,^„   that  suggestion  con- 

motion  to  dismiss  the  cause.  ^j^^^  ^.^^  ^,^^  j^^^^^^  ^  ^^^^^  ^p  ^^^  ^^^ 

Appeal     from    the    supreme    conrt    of  which  the  case  is  tried,  and  which,  if  the 

Oklahoma  — scope  of  review.  suggestion  be  correct,  will  involve  reversinff 

5.  The  jurisdiction  of  the  Supreme  Court  the  judgment  at  the  request  of  appellanU 
of  the  United  Stetes  on  an  appeal  from  a  because   of   deceit  practised  by  them  upon 

NcxTE.— On    the    practice    and    procedure  **»«  «>"'^*«  **^<>^- 

governing  the  transfer  of  causes  to  the  Fed-  Appeal  —  from      territorial      supreme 

eral  Supreme  Court  on  writ  of  error  or  ap-  court  — error    in    fliidlng- when    not 

peal,  see  note  to  Wedding  v.  Mayler,  66  L.  ground  for  reversal. 

A^.  MIL  10.  A    decree   of   a   territorial    supreaa 

S«8  U.  S. 
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eonrt  setting  aside  attachment  proceed  in  ji^s 
will  not  be  reversed  for  errors  committetl 
\ty  the  trial  court  in  its  finding  concerning 
the  jurisdictional  insufficiency  of  the  affi- 
davits for  publication  and  attachment  in 
the  attachment  suit,  where  the  concluaioii 
of  the  supreme  court  of  the  territory,  based 
on  the  findings  below  as  to  the  fraud  in 
bringing  the  attachment  suit,  and  the  ab- 
sence of  a  party  plaintifT  therein,  is  ample 
to  sustain  the  judgment,  irrespective  of  the 
aflidavits   for   publication  and   attachment. 

Appeal  — '  from  territorial  suprome 
court  —  scope  of  review  —  objection 
not  raised  on  record. 

11.  Contentions  which  the  record  does  not 
show  to  have  been  presented,  directly  or 
indirectly,  to  the  trial  court,  by  way  of 
pleading  or  otherwise,  before  iinaK  judgment, 
and  which  were  not  made  the  subject  of 
complaint  in  the  motion  for  a  new  trial, 
and  which  were  evidently  regarded  by  the 
supreme  court  of  the  territory,  on  writ  of 
error,  as  an  afterthought,  and  not  open  un- 
der the  state  of  the  record,  cannot  be  con- 
sidered by  the  Federal  Supreme  Court  on 
an  appeal  from  the  supreme  court  of  the 
territory. 

[No.  82.] 

Submitted    December     17,     1907.     Decided 
January  20,  1908. 

JN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  Oklahoma 
to  review  a  decree  which  affinned  a  decree 
of  the  District  Court  of  Logan  County,  in 
that   Territorj',   setting  aside  a  sale  made 
Under  attachment  proceedings  as  a  cloud  on 
title,  and  directing  enforcement  of  a  trust 
deed  by  a  sale.     Writ  of  error  dismissed. 
OTudgment  affirmed  on  appeal. 

Bee  same  case  below,  16  Okla.  131,  85  Pac. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  A.  BIrncy  and  Henry  F. 
'^'(MMlard  submitted  the  cause  for  plain- 
tiffs in  error  and  appellants: 

The  plaintifT  must  recover  upon  the 
^tren^h  of  his  own  title,  and  not  upon  the 
">voakness  of  his  adversary's  title. 

Dick  V.  Foraker,  155  U.  S.  404,  414,  30 
X.  ed.  201,  205,  15  Sup.  Ct.  Rep.  124;  Orton 
^.  Smith,  18  How.  263,  15  L.  ed.  393. 

The  payment  of  the  note  discharged  the 
^eed  of  trust. 

Marvin  v.  Vedder,  5  Cow.  671;  22  Am. 
k  £ng.  Enc.  Law,  2d  ed.  p.  608;  De  La 
Vergne  v.  Evertson,  1  Paige,  182,  10  Am. 
Dec.  411;  Carter  v.  Burr,  113  U.  S.  737,  28 
L.  ed.  1147,  5  Sup.  Ct.  Rep.  713;  Kingston 
Bank  v.  Gay,  19  Barb.  459;  Peake  v.  New 
Orleans,  139  U.  S.  375,  35  L.  ed.  143,  11 
Sup.  Ct.  Rep.  541. 

A  surety  must  have  been  damnified  be- 
fore he  can  foreclose  a  mortgage  security. 
5a  li.  ed. 


Darst  V.  Bates,  51  HI.  439;  Stevens  T. 
Hurlburt,  26  111.  App.  124. 

Since  the  cross  bill  prays  no  affirmatiTe 
relief  against  the  plaintiff,  and  is  purely 
supplementary  to  the  original  bill,  it  falls 
with  the  original  bill.  The  Origsbys 
should  be  remitted  to  their  original  pro- 
ceeding to  recover  the  land.  In  view  of  the 
evident  collusion  between  the  plaintiff  Ward 
and  the  Grigsbys  in  the  filing  of  the  origi- 
nal bill,  and  in  their  effort  to  strengthen 
Ward's  hands  by  means  of  the  cross  bill, 
they  have  no  right  to  complain  of  the  ap- 
plication of  the  rule  that  the  dismissal  of 
the  original  bill  will  dismiss  the  cross  bill. 

Ladner  v.  Ogden,  31  Miss.  344;  Dows  ▼. 
Chicago,  11  Wall.  108,  20  L.  ed.  65;  Cross 
V.  De  Valle,  1  Wall.  5,  17  L.  ed.  515;  Bound 
V.  South  Carolina  R.  Co.  47  Fed.  33. 

The  court  erred  in  not  dismissing  the 
petition  for  want  of  a  necessary  party. 

Merwin,  Eq.  k  Eq.  PI.  §S  950,  953;  Her- 
rington  v.  Hubbard,  2  111.  569,  33  Am.  Dec. 
426;  Shields  v.  Barrow,  17  How.  130-139, 
15  L.  ed.  158-160;  Williams  v.  Bankhead, 
19  Wall.  563,  22  L.  ed.  184;  Dow  v.  Jewell, 
18  N.  H.  340,  45  Am.  Dec.  371;  Zelle  ▼. 
Workingmen's  Bkg.  Co.  10  111.  App.  335; 
Rowell  V.  Jewett,  69  Me.  293. 

Messrs.  John  G.  Moore,  D.  W.  Buck- 
ner,  and  George  W.  Buckncr  submitted 
the  cause  for  defendants  in  error  and  ap- 
pellees : 

The  findings  of  fact  of  the  court  below  are 
conclusive  here  and  cannot  be  re-examined. 

Lloyd  V.  McWlUiams,  137  U.  S.  576,  34 
L.  ed.  788,  11  Sup.  Ct.  Rep.  173;  Cohn  v, 
Daley,  174  U.  S.  539,  43  L.  ed.  1077,  19 
Sup.  Ct.  Rep.  802. 

It  must  be  assumed  that  the  evidence  sup- 
ports the  judgment,  on  appeal  from  a  ter- 
ritorial court,  in  which  there  is  no  state- 
ment of  facts  in  the  nature  of  a  special  ver- 
dict, under  the  act  of  Congress  of  April  7^ 
1874. 

Marshall  v.  Burtis,  172  U.  S.  630,  43  L. 
ed.  579,  19  Sup.  Ct.  Rep.  290;  Lucas  v. 
Brooks,  18  Wall.  430,  21  L.  ed.  779;  Benites 
V.  Hampton,  123  U.  S.  519,  31  L.  ed.  260, 
8  Sup.  Ct.  Rep.  254. 

If  the  appellants  desire  to  have  any  ques- 
tions based  upon  the  sufliciency  of  the  evi- 
dence considered,  they  should  have  applied 
to  the  court  of  first  instance  to  make  find- 
ings of  fact  in  tlie  nature  of  a  special  ver- 
dict, in  order  that  the  several  supreme 
courts  might  review  the  evidence. 

Idaho  k  O.  Land  Improv.  Co.  v.  Bradbury, 
132  U.  S.  509,  33  L.  ed.  433,  10  Sup.  CI 
Rep.  177:  Neslin  v.  Wells,  F.  k  Co.  104  U. 
S.  429,  20  L.  ed.  803;  Thompson  v.  Ferry, 
180  U.  S.  484,  45  L.  ed.  633,  21  Sup.  Ct 
Rop.  453;  Armijo  v.  Armijo,  181  U.  S.  558, 
45  L.  ed.  1000,  21  Sup.  Ct.  Rep.  707. 
27 
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Tha  supreme  court  of  the  territory  of 
Oklahoma  cannot  review  the  sufficiency  of 
tlie  evidence  to  sustain  the  jud^^ent  be- 
low, in  the  absence  of  a  finding  of  fact. 

Smith  ▼.  Spencer,  8  Okla.  459,  58  Pac. 


The  finding  of  the  trial  court  upon  con- 
troverted questions  of  fact  will,  on  appeal, 
be  given  the  same  effect  as  the  verdict  of  a 
jury. 

McKennon  v.  Pentecost,  8  Okla.  117,  50 
Pac.  958. 

Where  an  issue  of  fact  is  tried  by  a  court 
without  a  jury,  and  a  general  finding  is 
made  upon  such  issue  by  the  court  upon 
oral  testimony,  such  finding  is  a  finding  of 
every  special  thing  necessary  to  be  found 
to  sustain  the  general  finding;  and,  if  there 
be  any  evidence  to  sustain  such  finding,  is 
eonclusive  upon  this  court,  upon  all  dis- 
puted and  doubtful  questions  of  fact. 

Waltire  v.  Carriger,  5  Kan.  672;  Nicklis 
son  V.  Hoi  man,  17  Kan.  22;  Evans  v.  La- 
feyth,  29  Kan.  736. 

Tlie  Supreme  Court  of  the  United  States 
will  not  consider  any  question  which  can- 
not be  and  was  not  considered  by  the  lower 
court. 

Comstock  v.  Eagleton,  196  U.  8.  99,  49  L. 
ed.  402,  25  Sup.  Ct.  Rep.  210. 

Messrs.  John  C.  Moore  and  D.  W.  Buckner 
also  filed  a  separate  brief  for  defendants  in 
error  and  appellees: 

Whereas,  in  this  case,  the  assignment  of 
errors  presents  questions  which  were  not 
presented  to  the  lower  court  for  decision, 
and  were  not  passed  upon  by  the  trial 
court  or  properly  reserved,  this  court  will 
not  consider  them. 

Comstock  V.  Kagleton,  196  U.  S.  99,  49 
L.  ed.  402,  25  Sup.  Ct.  Rep.  210. 

This  court  will  not  consider  assignments 
of  error  wliich  relate  to  the  suffieiency  of 
the  evidence  to  support  the  general  findings 
of  the  lower  courts. 

Zeckendorf  v.  Johnson,  123  U.  S.  617,  31 
L.  ed.  277,  8  Sup.  Ct.  Rep.  2C1;  Cohn  v. 
Daley,  174  U.  S.  539,  43  L.  ed.  1077,  19 
Sup.  Ct.  Rep.  802;  Smith  v.  Spencer,  8 
Okla.  469,  68  Pac.  G38. 

Assignments  of  errors  which  arc  not  set 
forth  and  relied  upon  in  the  brief  of  coun- 
sel are  considered  waived  and  will  not  be 
noticed. 

Penny  v.  Fellner,  6  Okla.  386,  50  Pac.  123. 

The  assignment  of  errors  based  upon  an 
alleged  defect  of  parties  cannot  be  con- 
lidered  here,  because  no  such  quontion  was 
over  presented  to  the  lower  court. 

United  SUtes  v.  Agee,  47  C.  C.  A.  152, 
108  Fed.  10;  Ehret  v.  Schuylkill  River  E. 
8.  R.  Co.  151  Pa.  158,  24  Atl.  1068;  Boll 
r.  Todd,  61  Mich.  21,  16  N.  W.  304;  Moore 


V.  Waco  Bldg.  Asao.  19  Tex.  Civ.  App.  68, 
46  S.  W.  974, 

To  hold  that  the  pledgee  would  have  to 
stand  by  and  let  the  note  secured  by  the 
trust  deed  become  barred  by  the  statute  of 
limitations,  and  thereby  lose  his  security, 
simply  because  the  debt  of  his  principal  had 
been  extended,  and  was  not  due  and  paid, 
would  be  an  anomaly  in  the  law;  but  such 
is  not  the  law;  it  is  not  only  a  right,  but 
the  duty  of  a  pledgee,  in  such  cases,  to 
proceed  upon  the  pledge. 

Land  Title  k  T.  Co.  ▼.  Asphalt  Co.  121 
Fed.  192;  Field  v.  Sibley,  174  N.  Y.  614,  66 
N.  E.  1108. 

The  judgment  is  void  because  of  the  im- 
position and  fraud  practised  upon  tho  court 
in  obtaining  the  judgment. 

Freeman,  Judgm.  2d  ed.  f  336;  Buchanan 
V.  Bilger,  64  Tex.  590. 

If  there  ever  was  a  case  presented  in 
which  a  court  of  equity  should  annul  a 
judgment,  it  is  the  case  at  bar ;  and  in  such 
cases  courts  of  equity  always  grant  relief. 

2  Beach,  Modem  Eq.  Pr.  f  884 ;  Brewer  ▼. 
Bowman,  3  J.  J.  Marsh.  492,  20  Am.  Dec. 
158;  Ralston  v.  Sharon,  61  Fed.  707;  John- 
son V.  Waters,  111  U.  S.  640-667,  28  L.  ed. 
547-556,  4  Sup.  Ct.  Rep.  619. 

*Mr.  Justice  Vllilte  delivered  the  opinion[13 
of  the  court: 

Not  unmindful  that  upon  this  record  wo 
are  bound  by  the  findings  of  fact  below 
made,  and  are  confined  to  determining 
whether  the  facts  as  found  sustain  the  judg- 
ment, if  there  is  evidence  supporting  the 
findings,  and,  M'ithout  departing  from  that 
rule,  we  at  the  outset  refer,  in  chronological 
order,  to  some  facts  which  are  alleged  in 
the  pleadings,  which  are  either  directly  or 
by  necessary  implication  established  by  the 
findings,  and  as  to  which  there  can  be  no 
dispute  whatever.  We  do  this  in  order,  if 
pos.sible,  to  disi>el  the  obscurity  resulting 
from  the  prolixity  of  the  pleadings,  the  un- 
necessary volume  and  confusion  of  tlie  rec- 
ord, and  the  want  of  accuracy  manifested 
by  some  of  the  assignments  of  error  relied 
upon. 

Prior  to  June,  1891,  two  partnerships 
were  located  in  Texas,— one,  Grigsby  Broth- 
ers; the  other,  the  Union  Mills  Lumber 
Company,  sometimes  called  the  Union  Lum- 
ber Mills  Company.  The  first  (Grigsby 
Brothers)  was  composed  of  G.  M.  D.  Grigsby 
and  D.  J.  Grigsby;  the  second  (Union  Mills 
Lumber  Company)  of  the  two  Grigshys, 
owning  four-fifths  interest,  and  T.  L.  L. 
Temple,  one-fifth.  At  the  same  time  there 
was  located  in  Arkansas  a  firm  known  as 
the  Southern  Pine  Lumber  Company,  com- 
jMJsod  of  T.  L.  L.  Temple  and  Benjamin 
Whitaker.     Prior  to  June,  1891.  D.  J.  ami 
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G.  M.  D.  Grigsby  beeame  the  recorded  own- 
ers of  the  following  real  estate  situated  in 
the  city  of  Oklahoma  and  in  the  town  of 
Guthrie,  Oklahoma  territory,  vie.:     1st,  an 
undivided  four-fifths  interest  in  five  lots  in 
block  60,  Oklahoma  City;  2d,  an  undivided 
four-fifths  interest  in  one  lot  in  block  54 
of  the  town  of  Guthrie  proper;  an  undivid- 
ed four-fifths  interest  in  and  to  an  undi- 
vided one-half  interest  in  block  43  in  the 
town  of  Guthrie,  and  a  like  undivided  four- 
fifths  interest  in  a  one-half  interest  in  two 
lots  in  block  43  and  one  lot  in  block  51, 
East  Guthrie.     A   like  one-fifth   undivided 
interest  in  the  same  lots  was  simultaneously 
acquired  and  recorded  in  the  name  of  T.  L. 
L  Temple.     In  June,    1891,   the  National 
Bank  of  Jefferson,  in  Jefferson,  Texas,  dis- 
Sjcounted  'for  Grigsby  Brothers  a  note  of  tlmt 
firm   for  $5,000.    The  note  was  dated  June 
11,  1891;  matured  in  ninety  days;  bore  12 
per  cent  interest  from  maturity,  and  stipu- 
lated  for  a   10  per  cent  attorney's   fee  in 
case  of  suit  to  collect.     This  note  was  se- 
cured bv  a  deed  of  trust  embracini'  the  un- 
divided  interest  of  the  Grimsby s  in  the  lots 
above    referred    to.     E.    F.    Pentecost,    the 
t.TUstee  named  in  the  deed,  was  empowered, 
in  case  of  default  in  payment  of  the  debt 
of  the  bank,  to  sell  and  apply  the  proceeds 
^o  the  payment  of  the  note.    This  deed  was 
<iuly    recorded   in  Oklahoma   territory.     In 
^Aup^ust,  1801,  the  American  Exchange  Bank 
^Df  St.  Louis  discounted  for  T.  L.  L.  Temple 
•^K   note  of  the   Union  Mills   Lumber   Com- 
'^Mny,  drawn  for  it  by  D.  J.  Grigsby.    This 
^ote    was    for   $884.90,    payable    in   ninety 
Lvs;   bore   12  per  cent  interest  from  ma- 
:urity,  and  contained  a  10  per  cent  attor- 
ley's  fee  clause.     It  was  indorsed  by  T.  L. 
L  Temple  individually  and  by  the  South- 
ern Pine  Lumber  Company.    This  note,  not 
Slaving  been   paid  at  maturity,   the  Amer- 
ican  Exchange  Bank  of  St.  I^ouis,  in  Xo- 
^'cmber,  1891,  sued  on  the  note  in  a  state 
«ourt    at    Dallas,    Texas.     The    defendants 
were  the  two  Grigsbys  and  Temple  as  part- 
ners in  the  Union  ^lillfl  Lumber  Company, 
tlie  maker  of  the  note,  Temple  and  Whit- 
aker  as  partners  in  the  Southern  Pine  Lum- 
ber Company,  the  indorsers,  and  Temple  in- 
dividually, because  of  his  personal  indorse- 
ment.   Judgment  was  entered  against  all  the 
defendants,  as  members  of  the  two  firms  and 
individually,  for  $1,022.38,  the  principal,  in- 
terest, and  attorneys*   fees.     An  execution 
was   returned   in   February,   1892,   satisfied 
"by  collecting  the  full  amount  of  principal 
and  costs  and  interest  of  this  execution  from 
T.  L.  L.  Temple."     In  Septcml>er,   1892,  a 
corporation  called  the  Southern  Pine  Lum- 
ber Company  was  organized  under  the  laws 
of  Arkansas  at  Tcxnrkana  in  that  state.    T. 
L.  L.  Temple  was  one  of  the  incorporators 
5S  li.  ed. 


I  and  subscribed  to  997  out  of  a  total  of  1 ,000 
shares,  and  he  became  the  president  of  the 
company.  In  October,  1893,  at  Texarkana, 
Texas,  a  corporation  called  the  Southern 
Pine  Lumber  Company  was  organized  under 
the  laws  of  Texas.  Temple  was  an  *incor-[129] 
porator  and  became  its  president.  In  No- 
vember, 1894,  in  the  district  court  for  Lo- 
gan county,  Oklahoma  territory,  a  suit  was 
commenced  in  the  name  of  the  American 
Exchange  Bank  of  St.  Louis  against  T.  L. 
L.  Temple  and  Benjamin  Whitaker  as  part- 
ners in  the  Southern  Pine  Lumber  Com- 
pany; the  Southern  Pine  Lumber  Company, 
the  Arkansas  corporation,  D.  J.  and  G.  AC. 
D.  Grigsby  and  T.  L.  L.  Temple,  as  part- 
ners of  the  Union  Mills  Lumber  Company. 
The  petition  counted  upon  two  causes  of  ac- 
tion: First,  the  judgment  which  had  been 
rendered  in  the  Texas  state  court  at  Dallas, 
as  if  that  judgment  was  still  due  the  bank 
and  had  not  been  satisfied;  and  second,  the 
sum  of  $294.50,  which  was  an  open  account, 
alleged  to  be  due  by  the  Union  Mills  Lum- 
ber Company  and  the  partners  thereof,  the 
two  Grigsbys  and  Temple,  to  tlie  partner- 
ship known  as  the  Southern  Pine  Lumljer 
Company,  composed  of  Temple  and  Whita- 
ker. This  open  account,  it  was  alleged,  had 
been  transferred  by  the  partnership  in  1803 
to  the  Southern  Pine  Lumber  Company,  a 
corporation,  which  latter,  it  was  averred, 
had  transferred  the  account  to  the  American 
Exchange  Bank.  The  defendants,  being  all 
nonresidents  of  Oklahoma,  were  summoned 
after  affidavit  by  publication,  and  upon  af- 
fidavit attachments  were  issued.  The  un- 
divided interest  of  the  Grigsbys  and  Tem- 
ple in  the  lots  in  Oklahoma  and  Guthrie 
was  attached.  Ultimately  a  jud«rment  was 
rendered  in  favor  of  the  ^Vmerioan  Exchange 
Bank  and  against  the  defendants  for  the 
amount  of  the  Texas  judgment  plus  the 
open  account  sued  upon,  with  interest  and 
costs.  The  liens  of  the  attachments  were 
recognized,  and  under  execution  the  interest 
of  the  Grigsbys  and  Temple  in  the  lots  in 
Oklahoma  and  Guthrie  was  sold  and  bought 
in  by  "the  Southern  Pine  Lumber  Company, 
a  corix>ratiun,"  for  a  sum  less  than  the 
judgment  debt.  In  the  meanwhile  the  five 
thousand  dollar  note  remained  unpaid  in 
the  hands  of  the  National  Bank  of  JefTerson, 
the  note  having  been  extended  from  time  to 
time.  In  1800  that  bank  failed,  and  the 
note  and  trust  deed  were  among  the  assets 
of  the  bank  in  the  hands  of  the  receiver 
appointed  by  the  Comptroller  'of  the  Cur-[1S0] 
renoy.  In  December,  1898,  with  the  ap- 
proval of  the  Comptroller,  sanctioned  by  an 
order  of  the  United  States  district  court, 
there  was  paid  the  receiver  of  the  bank,  in 
settlement  of  the  rights  of  the  bank,  $2,000, 
and  the  receiver,  at  the  time  of  this  pay- 
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ment,  by  m  writing,  Mslgned  and  transferred 
in  blank  all  the  right,  title,  and  interest 
of  the  bank  in  and  to  the  note  and  the  trust 
deed  securing  the  payment  of  the  same.  The 
$2,000  was  paid  by  nieans  of  a  check  of  a 
corporation  known  as  the  Grigsby  Construc- 
tion Company.  With  these  undisputed  facts 
in  hand  we  now  come  more  immediately  to 
state  the  case. 

This  suit  was  commenced  in  May,  1900, 
by  a  petition  filed  on  behalf  of  W.  B.  Ward 
in  the  district  court  of  Logan  county,  Ok- 
lahoma, alleging  himself  to  be  the  owner 
of  the  five  thousand  dollar  note  originally 
held  by  the  National  Bank  of  Jefferson.    A 
decree  for  the  sum  of  the  note,  principal, 
interest,  and  attorney's  fees,  and  for  the 
foreclosure  of  the  trust  deed,  was  prayed. 
It  was  alleged  that,  although  the  note  had 
been  renewed  from  time  to  time,  but  was 
then  past  due,  Pentecost,  the  trustee,  had 
declined  to  act,  and  therefore  he  was  made 
a  defendant.    It  was,  moreover,  alleged  that 
certain  persons,  who  were  named,  asserted 
title  to  the  property  embraced  by  the  trust 
deed  in  virtue  of  an  alleged  purchase  made 
under  an  execution  issued  to  enforce  a  judg- 
ment  rendered   in   favor  of  the  American 
Exchange  Bank,  and  that  said  claim  was  a 
cloud  upon  the  title  to  the  property  em- 
braced by  the  trust  deed,  which  the  plaintiff 
wished  to  have  removed;  that  all  the  pro- 
ceedings in  the  attachment  suit  were  with- 
out effect  upon  the  rights  of  the  holder  of 
the  note,  because  neither  the  trustee  nor 
the  National  Bank  of  Jefferson  were  made 
parties  to  that  suit,  although  the  trustee 
was,  at  the  time  when  the  suit  was  brought, 
a  resident  of  Oklahoma  and  the  trust  deed 
was  there  duly  of  record.     It  was,  more- 
over, alleged  that  the  judgment  and  sale 
in  the  attachment  suit  were  void,  because 
no  actual  or  even  constructive  notice  had 
been  given  to  the  defendants  in  the  suit, 
and   that  the   purchaser   at  the   sale   had 
[lSl]knowledge  *of  the  trust  deed,  of  the  failure 
to  make  the  trustee  a  party,  and  of  the 
absence  of  notice,  actual  or  constructive,  to 
the  defendants  in  the  attachment  suit.    A 
judgment  was  prayed  decreeing  the  proceed- 
ings in  the  attachment  suit  and  the  sale 
made  therein  to  be  void  and  for  an  enforce- 
ment of  the  trust  deed  by  a  sale  of  the 
property  to  which  that  deed  related.     The 
persons  made  defendants  were  Pentecost,  the 
trustee;    the  Southern   Pine   Lumber  Com- 
pany, a  corporation  existing  under  the  laws 
of  the  state  of  Arkansas;  T.  L.  L.  Temple 
and  Benjamin  Whitaker,  partners  under  the 
name  of  the  Southern  Pine  Lumber  Com- 
pany; G.  M.  D.  Grigsby  and  D.  J.  Grigsby, 
composing   the   firm   of   Grigsby    Brothers; 
G.  W.  R.  Chinn  and  his  wife,  and  T.  L.  L. 
7bmp)e    individually,    and     other     persons 
^S4 


whom  it  is  unnecessary  to  name.  The  da* 
fendants  the  Southern  Pine  Lumber  Cobi> 
pany,  T.  L.  L.  Temple,  G.  W.  R.  aiinn  and 
his  wife  filed  a  joint  answer.  The  discouat 
of  the  five  thousand  dollar  note  by  the  Na- 
tional Bank  of  Jefferson  and  the  execution 
of  the  deed  of  trust  securing  the  same  wert 
admitted,  but  the  right  of  Ward  to  sue  upon 
the  note  was  denied,  it  being  averred  that 
the  note  had  been  extinguished  by  payment 
made  to  the  receiver  of  the  National  Bank 
of  Jefferson.  The  proceedings  for  the  sala 
of  the  property  in  the  attachment  suit  were 
also  admitted,  and  the  validity  of  the  pur- 
chase  made  in  virtue  of  the  execution  issued 
in  that  suit  was  asserted.  It  was  alleged 
that  the  answering  defendants  G.  W.  R. 
Chinn  and  his  wife  have  a  complete  and  per- 
fect title  in  fee  simple  to  the  lots  embraced 
in  the  trust  deed,  situated  in  Oklahoma  Ci^j 
and  that  ''the  Southern  Pine  Lumber  Com* 
pany  claims  and  charges  that  it  has  perfect 
title  to  all  the  property  described  in  said 
trust  deed,  situated  in  the  city  of  Guthrie, 
Oklahoma  territory,  which  tliey  acquired  by 
purchase."  The  answer  admitted  that,  at 
though  the  trust  deed  was  of  record  at  tht 
time  of  the  attachment  proceedings,  as  no 
notice  was  given  to  the  trustee  or  the  Na* 
tional  Bonk  of  Jefferson,  those  proceedings 
did  not  affect  the  rights  nccurcd  by  the 
deed,  but  that  all  such  rightn,  if  any,  had 
ceased  to  exist  in  virtue  of  the  payment  *of  [ 
the  note,  to  secure  which  the  trust  dee<l  liad 
been  executed.  Charging  that  the  trust 
deed,  as  remaining  on  the  record,  was  a 
cloud  upon  their  title,  the  prayer  was  not 
only  for  a  dismissal  of  the  petition  of  the 
plaintiff,  but  for  affirmative  relief  in  favor 
of  the  defendants  by  decreeing  them  to  be 
the  owners  of  the  property,  free  from  the 
operation  of  the  trust  deed. 

The  two  Grigshys  answered,  admitting  the 
execution  of  the  note  and  trust  deed  by 
which  it  was  secured,  and  that  the  note 
was  due  by  them  to  Ward,  the  plaintiff,  who 
hold  the  same,  as  well  as  the  trust  deed* 
by  a  valid  assignment  from  the  National 
Bank  of  Jefferson.  By  way  of  answer  to 
the  affirmative  relief  prayed  by  the  other 
defendants,  and  as  a  cross  complaint,  it  waa, 
with  great  elaboration,  alleged  that  the  pro- 
ceedings in  the  attachment  suit  and  the  sale 
made  thereunder  were  absolutely  void.  To 
support  this  averment  it  was  charged  that 
the  attachment  suit  was  a  mere  fraudulent 
scheme  devised  by  Temple  for  the  purpoee 
of  defrauding  them  of  their  undivided  in- 
terest in  tlie  lots  in  Oklahoma  City  and 
Guthrie;  that  the  judgment  sued  on  in  Ok- 
lahoma in  the  name  of  the  American  Ex- 
change Bank  of  St.  Louis  had,  long  prior  to 
the  bringing  of  the  suit,  been  satisfied,  and 
that  the  suit  was  brought  in  the  name  of 
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tlie  American  Exchange  Bank,  without  the 
knowledge  of  that  bank  or  under  its  au- 
thority, and  was  therefore  actually  prose- 
cuted by  Temple  against  himself  in  order  to 
accomplish  the  fraud  which  he  had  in  view. 
That  the  alleged  open  accoiint  embraced  in 
the  attachment  suit  had  never,  in  any  way, 
been  transferred  to  the  American  Exchange 
Bank,  and  that  that  bank  had  no  knowl- 
edge of  or  connection  with  the  account.  It 
was,  moreover,  alleged  that  the  proceedings 
in  the  suit  were  additionally  void,  because 
of  the  entire  absence  of  legal  notice,  actual 
or  constructive,  to  the  parties  defendant 
who  had  interests  to  protect  in  that  cause. 
It  was  averred  that  the  debt  represented 
by  the  note  originally  sued  on  in  Texas  by 
the  American  Exchange  Bank  was  due  sole- 
ly by  Temple,  and  that,  in  satisfying  the 
judgment  which  had  been  rendered  on  the 
note,  he.  Temple,  had  paid  his  own  debt,  be- 
ll SS]eause  the  note  had  *been  given  in  the  name 
of  the  Union  Mills  Lumber  Company  to 
Temple  as  a  part  of  the  settlement  of  the 
partnership  affairs,  he  coming  under  the  ob- 
ligation to  pay  the  note;  but,  if  the  note 
could  be  treated  as  a  liability  of  the  firm, 
they  (the  two  Grigsbys)  would  have  paid 
any  proportion  due  by  them  as  partners  of 
the  Union  Mills  Lumber  Ck)mpany,  had  any 
notice,  actual  or  constructive,  been  given 
them  of  an  alleged  claim  on  the  part  of 
Temple  against  them  growing  out  of  the 
note  and  the  satisfaction  by  him  of  the  judg- 
ment rendered  upon  the  note  in  the  Texas 
court. 

A  demurrer  was  filed  by  the  defendants 
the    Southern   Pine   Lumber   Company  and 
Chinn  and  wife,  to  the  cross  complaint  of 
tJie  Grigsbys,  on  the  ground  that  it  showed 
>^o  right  to  relief,  that  it  sought  collaterally 
to  attack  the  judgment  rendered  in  the  at- 
tncliment  suit,  and  that  the   facts  alleged 
disclosed  such  laches  as  estopped  from  re- 
covery.    Immediately  afterwards  a  general 
denial  was  filed  by  the  same  persons  with- 
^>ut   any  reservation  of  the  demurrer.     The 
^»se  by  stipulation  was  submitted  upon  the 
Evidence  taken  to  the  court  without  a  jury. 
'Xhe   court  decided   in   favor  of  Ward,   the 
plaintiff,  and  in  favor  of  the  Grigsbys  on 
t^lieir  cross   complaint.     Two  formal   judg- 
ments were  entered  on  the  journal,  one  re- 
lating to  the  claim  of  Ward  and  the  other 
to  the  cross  complaint  of  the  Grigsbys.    In 
the  judgment  in  favor  of  the  plaintiff  Ward 
the  journal  entry  recites:     "And  the  court, 
after  hearing  the  evidence,  finds  that  all  of 
the  allegations  contained  in  the  plaintiff's 
petition,    filed   herein,   are    true,   and    that 
there  is  due  from  defendants  G.  M.  D.  Grigs- 
by  and  D.  J.  Grigsby  to  the  plaintiff  W.  B. 
Ward,  on  the  note  and  mortgage  sued  on  in 
this  action,  the  lum  of  15,100,  and  that  said 
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note  specifies  that  said  indebtedness  shall 
bear  interest,"  etc. 

Again:  **The  court  finds  that  the  trust 
deed  sued  upon  in  this  action,  and  the  note 
wliich  said  deed  was  given  to  secure,  are 
each  legal  and  valid  as  against  the  defend- 
ants G.  M.  D.  Grigsby  and  D.  J.  Grigsby; 
that  the  plaintiff  is  entitled  to  have  said 
deed  foreclosed  as  a  mortgage  in  this  ac- 
tion." 

•Again:  "The  court  further  finds  that  W.[1141 
B.  Ward,  the  plaintiff  in  this  action,  is,  at 
this  time,  the  owner  of  said  note  and  trust 
deed." 

In  considering  the  proceedings  in  the  at- 
tachment suit  and  the  prayer  of  Ward*9  pe- 
tition tliat  the  sale  under  said  proceedinga 
be  held  to  be  void  and  the  cloud  upon  his 
rights  created  thereby  be  removed,  the  court 
found : 

"From  the  evidence  that  the  judgment  in 
cause  number  1524,  entitled  the  American 
Exchange  Bank  of  St.  Louis,  Missouri, 
against  the  Southern  Pine  Lumber  Co., 
et  al.,  defendants,  rendered  in  the  district 
court  of  Logan  county,  Oklahoma  territory, 
on  the  2d  day  of  March,  1895,  and  all  pro- 
ceedings or  transfers  of  property  under  and 
by  virtue  of  said  judgment  and  cause  of  ac- 
tion, are  each  null  and  void  and  of  no  force 
and  effect,  and  that  the  purchasers  at  the 
sale,  of  the  property  levied  upon  under  such 
judgment  took  nothing  by  their  purchase; 
the  court  finds  that  the  trust  deed  sued 
upon  in  this  action,  and  the  note  which  said 
deed  was  given  to  secure,  are  each  legal  and 
valid  as  against  the  defendants  G.  M.  D. 
Grigsby  and  D.  J.  Grigsby,  that  the  plain- 
tiff is  entitled  to  have  said  deed  foreclosed 
as  a  mortgage  in  this  action." 

And  in  accordance  with  these  findings  a 
judgment  was  entered  in  favor  of  Ward,  the 
plaintiff,  for  the  amount  of  the  note,  princi- 
pal and  interest,  directing  the  sale  of  the 
property  embraced  in  the  trust  deed,  and  the 
application  of  the  proceeds,  first,  to  the 
pa\'ment  of  costs;  second,  to  the  payment 
of  Ward  of  the  principal  and  interest  of  the 
note  and  attorney's  fees,  and  the  turning 
over  of  the  residuum,  if  any,  to  the  Grigs- 
bys as  the  owners  of  the  property,  and  bar- 
ring all  rights  of  the  other  defendants  in 
the  property. 

The  judgment  disposing  of  the  cross  peti- 
tion of  the  Grigsbys  declared,  concerning  the 
debt  of  Ward,  as  follows:  "The  court  fur- 
ther finds  from  the  evidence  and  the  plead- 
ings that  it  is  admitted  by  the  defendants 
G.  M.  D.  Grigsby  and  D.  J.  Grigsby,  the 
cross  petitioners  in  this  action,  that  they 
are  indebted  to  the  plaintiff,  W.  B.  Ward, 
by  reason  of  the  note  and  triist  *deed  .  .  .[  1S5] 
and  that  said  debt  is  a  legal  and  subsisting 
debt  as  against  the  defendants,  and  is  a  le- 
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gal  charge  upon  the  property  involved  in 
this  action."  Concerning  the  attachment 
proceedings  and  the  sale  made  thereunder 
it  was  expressly  found  from  the  evidence 
that  the  defendants  and  cross  complainants, 
the  Grigsbys,  had  no  knowledge  of  the  pen- 
dency of  the  action  in  time  to  appear  and 
make  defense  thereto,  that  the  affidavits  for 
publication  and  for  attachment  were  wholly 
insufficient  and  did  not  state  facts  adequate 
to  confer  jurisdiction  upon  the  court,  that 
the  petition  also  failed  to  state  facts  suffi- 
cient to  confer  jurisdiction,  and  that  all  the 
steps  taken  in  the  attachment  suit,  includ- 
ing the  sale,  were  wholly  void  and  of  no 
effect.  Concerning  the  averments  of  fraud 
in  the  bringing  of  the  attachment  suit  in 
the  name  of  the  American  Exchange  Bank 
the  court  found  as  follows: 

'The  American  Exchange  Bank  of  St. 
Louis,  Missouri,  the  plaintiff  in  said  action, 
never  at  any  time  brought  said  suit,  or  au- 
thorized anyone  to  bring  said  action  in  its 
name,  and  had  no  knowledge  of  the  pendency 
of  said  action  until  a  long  time  after  the 
rendition  of  the  judgment  therein  and  the 
property  had  been  sold  thereunder.  The 
court  further  finds  it  a  fact  that  the  de- 
fendants in  said  action  did  not  owe  the 
plaintiff,  the  American  Exchange  Bank,  any 
sum  or  sums  of  money;  the  court  further 
finds  as  a  fact  that  said  action  was  prose- 
cuted by  one  of  the  defendants  as  against 
himself  and  other  defendants  in  the  name 
of  the  American  Exchange  Hank,  without 
its  knowledge  or  consent,  and  for  the  pur- 
pose of  defrauding  these  defendants  and 
cross  petitioners  out  of  their  property  rights 
involved  in  this  action,  and  the  court  fur- 
ther finds  that  said  action  was  a  fraud  and 
an  imposition  upon  the  court  as  well  as  on 
the  defendants  and  cross  petitioners;  the 
court  further  finds  that  the  Southern  Pine 
Lumber  Company,  a  corporation,  and  T.  L. 
L.  Temple,  and  all  other  persons  purchasing 
at  the  sheriff's  sale  under  the  judgment  in 
said  cause  number  1524,  above  referred  to, 
and  their  grantees,  took  nothing  by  their 
f  1 8 6 ] purchase,  "by  reason  of  said  judgment  and 
proceedings  had  thereunder  being  without 
jurisdiction  in  the  court  and  absolutely 
void." 

A  judgment  was  entered  avoiding  the  sale 
made  under  the  attachment  proceedings  and 
awarding  the  Grigsbys  the  property,  subject 
to  the  enforcement  of  the  rights  of  Ward 
under  the  deed  of  trust.  After  an  unsuc- 
cessful attempt  to  obtain  a  new  trial,  error 
was  prosecuted  to  the  supreme  court  of  the 
territory.  That  court,  after  elaborately  dis- 
posing of  motions  to  dismiss,  affirmed  the 
judgment.  The  court  held  that  it  was  un- 
necessary to  consider  the  sufficiency  of  the 
affidavits  for  publication  and  attachment  in 
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the  attachment  suit,  as  the  findings  below 
concerning  the  fraud  in  bringing  that  suit 
and  the  absence  of  a  party  plaintiff  therein 
sustained  the  action  of  the  trial  court. 

"The  Southern  Pine  Lumber  Company,  % 
corporation,"  T.  L.  L.  Temple,  and  G.  W.  R. 
Chinn  and  his  wife,  appealed  and  moreover 
prosecuted  a  writ  of  error.  Our  jurisdic- 
tion to  review  is  by  appeal  (National  Live 
Stock  Bank  v.  First  Nat.  Bank,  203  U.  8. 
296,  305,  51  L.  ed.  192,  195,  27  Sup.  Ct.  Rep. 
79,  and  cases  cited),  and  therefore  we  dis- 
miss the  writ  of  error  from  consideration. 

On  September  15,  1907,  a  motion  to  dis- 
miss was  postponed  to  the  merits.  The 
grounds  are  that  the  cause  was  not  docketed 
within  the  time  required  by  rule  of  this 
court,  because  proper  parties  were  not  made 
in  the  court  below,  and  because  the  court 
below  erred  in  not  sustaining  a  motion  to 
dismiss,  and,  moreover,  because  the  assign- 
ments of  error  here  relied  on  are  insuffi- 
cient. 

The  judgment  was  rendered  on  September 
7,  1905.  On  June  12,  1906,  the  appeal  was 
allowed.  While  the  record  was  deposited 
with  the  clerk  of  this  court  within  thirty 
days,  it  was  not  docketed  until  after  thir^ 
days,  because  the  counsel  who  originally  for- 
warded the  record  were  not  attorneys  of  this 
court,  and  hence  not  qualified  to  enter  their 
appearance.  As  the  docketing  was  accom- 
plished soon  afterwards  (August  10,  1906), 
und  no  motion  to  docket  and  dismiss  under 
rule  9  was  "made,  the  contention  is  without [1 
merit.  Green  v.  Elbert,  137  U.  S.  615,  34 
L.  ed.  792.  11  Sup.  Ct.  Rep.  188;  Richard- 
son V.  Green,  130  U.  S.  104,  32  L.  ed.  872, 
9  Sup.  Ct.  Rep.  443. 

Service  of  citation  was  accepted  by  all 
the  appellees.  The  acceptance  on  liehalf  of 
G.  M.  D.  Grigsby  and  D.  J.  Grigaby,  late 
partners  as  Grigsby  Brothers  and  individ- 
ually, was  made  on  June  15,  1906,  by  their 
attorney  of  record.  On  June  30,  1906,  G. 
M.  D.  Grigsby  died.  In  this  court  the  death 
of  G.  M.  D.  Grigsby  was  suggested  and  the 
proper  order  for  publication  was  made  and 
the  return  thereof  filed.  The  contention  is 
that  the  proceedings  to  make  the  represent- 
atives of  G.  M.  D.  Grigsby  parties  should 
have  been  taken  in  the  court  below,  and 
that  hence  the  notice  of  publication  for  that 
purpose  had  in  this  court  was  ineffective. 
The  answer  to  the  proposition  is,  that  the 
jurisdiction  of  this  court  attached  upon  the 
allowance  of  the  appeal.  Kvans  v.  State 
Nat.  Bank,  134  U.  S.  330.  331,  33  L.  ed. 
917,  918,  10  Sup.  Ct.  Rep.  493,  and  cases 
cited.  And,  although,  by  a  subsequent  fail- 
ure to  duly  prosecute,  the  benefits  of  the 
appeal  might  have  been  lost  (Grigsbv  ▼. 
Purcell.  09  U.  S.  505,  508.  25  L.  ed.  *354, 
355),  yet,  clearly,  as  not  only  had  the  ap- 
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peal  been  allowed,  but  citation  had  been  Is- 
sued and  acceptance  of  service  t)iercof  been 
made  by  the  attorney  of  record  of  the  Oriprs- 
bys  during  the  lifetime  of  both,  the  appeal 
wtLB  pending  in  this  court  at  the  time  of  the 
death  of  G.  M.  D.  Grigsby;  and,  as  the  case 
liad  been  docketed,  proceedings  were  right- 
fully taken  here  to  make  his  representative 
a  party. 

The  remaining  grounds,  viz.,  the  failure  of 
^he  court  below  to  dismiss  and  the  inade- 
quacy of  the  assignments  of  error,  involve 
no  question  concerning  our  jurisdiction.  In 
order,  however,  to  at  once  dispose  of  the 
first  contention,  we  observe  that  the  appel- 
lees cannot  be  heard  to  assail  the  judgment 
below,  since  they  did  not  appeal.  Field  v. 
Barber  Asphalt  Paving  Co.  194  U.  S.  618, 
621,  48  L.  ed.  1142,  1153,  24  Sup.  Ct  Rep. 
784,  and  cases  cited. 

We  come  to  the  merits.     Before  doing  so 
it  is  neccanary  to  fix  accurately  the  scope 
of  our  inquiry.    The  case  was  submitted  to 
the   trial   court   by  stipulation   without  a 
jury.    That  court,  by  virtue  of  the  Code  of 
Civil  Procedure  of  Oklahoma,  was  empow- 
ered to  make  findings  of  fact  as  the  basis 
ills  3  of  its   •conclusions  of  law.     Rev.   Stat,  of 
1903   (4477)    f  279.     On  the  writ  of  error 
^'hich  was  prosecuted  to  the  supreme  court 
of  the  territory,  that  court  was  confined  to 
determining    whether    the    findings    of    the 
court  below  sustained  the  judgment  if  there 
"was  evidence  supporting  the  findings,  and 
^as   not   at  liberty   to   consider   the   mere 
"weight  of  the  evidence  upon  which  the  find- 
ings were  made  by  the  trial  court.     Under 
"these    circumstances,    notwithstanding    the 
ruling  in  National  Live  Stock  Bank  v.  First 
Nat.  Bank,  supra,  pointing  out  the  differ- 
ence between  the  method  of  reviewing  a  case 
coming  from  the  territory  of  Oklahoma  and 
cases  coming  from  the  territories  generally, 
our  review  in  the  case  before  us  is  confined 
to   determining    whether    the    court    below 
erred;  that  is,  whether  that  court  was  mis- 
taken  in  holding  that  there  was  evidence 
tending  to  support  the   findings   and   that 
»uch  findings  sustained  the  judgment.    Hal- 
sell   V.  Rcnfrow,  202  U.  S.  287,  60  L.  ed. 
1032,  26  Sup.  Ct.  Rep.  010. 

1st.  It  is  contended  that  the  court  below 
erred  because  it  did  not  find,  as  a  matter  of 
fact,  that  the  debt  was  due  Ward,  but  con- 
tented itself,  as  did  the  trial  court,  with  as- 
suming tlie  debt  to  be  due,  merely  as  a  result 
of  a  collusive  admission  made  by  the  Grigs- 
bys  to  that  effect  in  their  answer,  thus  de- 
priving the  defendants  of  the  property  ac- 
quired by  them  in  the  attachment  proceed- 
ings because  of  the  weakness  of  their  title, 
and  not  on  account  of  the  establishment  of 
an  adverse  right  in  Ward.  It  being,  more- 
over, insisted  that,  as  the  failure  to  find 
59  li.  ed. 


affirmatively  in  favor  of  Ward's  debt,  Irps- 
spcctivc  of  the  admission  made  by  the  Grigs- 
bys,  required  the  rejection  of  Ward's  de- 
mand, a  like  result  was  necessary  as  to  the 
cross  petition  of  the  Grigsbys,  since  that 
])etition  was  purely  ancillary  to  the  orig- 
inal demand  of  Ward  for  relief,  and  there- 
fore should  have  shared  a  like  fate. 

It  is  apparent  that  these  contentions  rest 
upon  the  proposition  that  no  finding  was 
made  by  the  court  below  concerning  the  ex- 
istence of  the  debt  of  Ward.  The  proposi- 
tion is  thus  stated  in  the  brief  of  counsel: 

"In  the  judgment  of  the  district  court  the 
only  finding  as  •to  Ward's  debt  is  that  'from[189; 
the  evidence  and  the  pleadings  it  is  admit- 
ted by  the  defendants  G.  M.  D.  Grigsby  and 
D.  J.  Grigsby,  the  cross  petitioners  in  this 
action,  that  they  are  indebted  to  the  plain- 
tiff,' "  etc. 

The  words  thus  quoted  are  taken  from 
the  findings  and  judgment  of  the  trial  court 
disposing  of  the  cross  petition  of  the  Grigs- 
bys, but  these  words  immediately  follow  the 
passage  relied  on : 

"By  reason  of  the  note  and  trust  deed 
sued  on  by  the  plaintiff  in  this  action  in  the 
sum  of  five  thousand  seven  hundred  and 
ninety-seven  dollars  ($5,707)  and  that  said 
debt  is  a  legal  and  subsisting  debt  as  against 
the  defendants  and  is  a  legal  charge  upon 
the  proi)erty  involved  in  this  action." 

But,  putting  this  out  of  view,  the  inae- 
curacy  of  the  statement  that  the  passage 
referred  to  is  "the  only  finding  as  to  Ward's 
debt,"  is  ])atent  on  the  face  of  the  record. 
\Ve  sav  this  because  the  statement  over- 
looks  the  explicit  findings  which  the  trial 
court  made,  as  to  the  proof  of  Ward's  debt, 
in  the  judgment  which  was  entered  concern- 
ing that  debt,  which  we  have  previously 
quoted.  In  so  far  as  the  proposition  assails 
the  sufiiciencv  of  the  evidence  to  sustain  the 
express  findings  concerning  the  debt  of 
Ward,  it  sufiiccs  to  say  that  we  think  it  is 
beyond  question  that  there  was  testimony 
tending  to  show  that  the  note  and  trust 
deed  originally  held  by  the  National  Bank 
of  Jefferson  had  been  ac«|uired  by  Ward  for 
a  valuable  considenitinn.  Indeed,  that  the 
proposition  now  relied  upon  is  a  mere  after- 
thought is  demonstrated  by  the  application 
for  a  new  trial  made  in  the  trial  court, 
since  such  application,  among  others,  was 
expressly  based  upon  the  ground  that  the 
court  had  erred  in  finding  that  Ward's  debt 
had  b(K?n  established.  And  the  same  is  sub- 
stantially true  of  the  assignments  of  error 
made  for  the  purposes  of  the  writ  of  error 
to  the  supreme  court  of  the  territory.  In 
other  words,  having  asserted  below  that  er- 
ror was  committed  because  the  trial  court 
had  found  that  Ward's  debt  was  established 
by  the  proof,  it  is  now  insisted  that  the 
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court  erred  because  no  such  finding  was 
[140]TOade.  •While,  if  there  had  been  no  evidenc«' 
tending  to  sustain  the  claim  of  Ward  other 
than  the  admission  of  the  Grigsbys,  such 
admission  might  not  have  been  adequate  as 
tending  to  sustain  a  finding  in  favor  of 
Ward,  clearly  such  admission,  considered  in 
connection  with  the  findings  below  concern- 
ing the  proof  of  the  debt  of  Ward,  is  suffi- 
cient to  answer  the  argiunent  that  relief 
should  not  have  been  given  Ward,  because 
the  note  upon  which  he  sued  was  held  by 
him  as  collateral  security.  We  say  this  be- 
cause, as  the  note  indorsed  by  Ward,  to  se- 
cure his  freedom  from  liability  upon  which 
the  collateral  was  held  by  him,  was  out- 
standing and  past  due,  the  right  of  Ward 
to  enforce  the  collateral  was  a  matter  sole- 
ly between  himself  and  the  Grigsbys,  with 
which  the  purchasers  at  the  attachment  sale 
were  not  concerned,  as  they  had  failed  in 
establishing  their  plea  that  the  collateral 
held  by  Ward  had  been  extinguished  by  pay- 
ment. 

2d.  It  is  insisted  that  the  court  below 
erred  in  not  dismissing  the  action  on  the 
ground  of  the  laches  of  the  Grigsbys  in  as- 
sailing the  proceedings  in  the  attachment 
suit.  This  objection  can  have  no  relation  to 
the  claim  of  Ward,  since  the  findings  below 
exclude  the  conception  that  Ward's  debt  was 
barred  by  limitation,  and,  indeed,  the  case 
was  tried  upon  the  admission  of  all  the  de- 
fendants that  the  debt  of  Ward  was  due  at 
the  time  of  the  bringing  of  the  attachment 
proceedings,  and  upon  the  assertion  of  Tem- 
ple, and  those  who  answered  with  him,  that 
that  debt  had  been,  subsequent  to  the  at- 
tachment proceedings,  extinguished  by  pay- 
ment. True  it  is  that  laches  on  the  part 
of  the  Grigsbys  was  made  one  of  the  grounds 
of  the  demurrer  filed  to  their  cross  peti- 
tion, but  the  answer  contained  no  reserva- 
tion of  the  demurrer,  and  the  findings  of 
the  trial  court,  as  well  as  the  action  thereon 
of  the  supreme  court  of  the  territory,  negate 
the  conception  that  the  courts  below  could 
have  been  of  the  opinion  that  facts  suffi- 
cient to  show  laches  had  been  established. 
Besides,  the  contention  as  to  laches  disre- 
gards the  considerations  which,  in  the  na- 
ture of  things,  must  arise,  when  it  is  borne 
[141]in  mind  that  the  defendants,  *who  claimed 
title  under  the  attachment  proceedings,  did 
not  rest  content  with  defending  their  alleged 
title,  but  made  that  title  the  basis  of  an 
assertion  of  a  right  to  affirmative  relief, 
since  they  substantially,  by  cross  petition, 
invoked  such  relief  to  maintain  the  validity 
of  their  title,  and  to  obtain  a  cancelation 
of  the  trust  deed  upon  which  Ward  relied. 

3d.  It  is  urged  that  the  court  below  erred 
in  passing  upon  the  validity  of  the  attach- 
ment proceedings,  because  there  was  an  ab- 
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sence  of  a  party  whose  presence  was  essen- 
tial  to  a  decision  of  that  question.  This  ia 
based  upon  the  assertion  that  T.  L.  L.  Tem- 
ple, who  testified  that  he  was  president  of 
both  the  Southern  Pine  Lumber  Company, 
the  Arkansas  corporation,  and  of  the  Texas 
corporation  of  the  same  name,  also  testified 
that  the  Arkansas  corporation  went  into 
liquidation  in  1803,  and  that  the  Texas  cor- 
poration was  the  purchaser  at  the  attach- 
ment sale,  and  was  therefore  the  owner  of  the 
property  involved  in  the  suit.  It  is  insisted 
that,  as  there  was  no  evidence  tending  to 
dispute  this  testimony,  there  was  nothing 
justifying  the  conclusion  that  the  Arkansas 
corporation  had  an  interest  in  the  property, 
or  had  the  capacity  to  stand  in  judgment 
concerning  the  validity  of  the  sale  in  the 
attachment  proceedings  and  the  title  to  the 
property  held  thereunder.  We  think  the 
proposition  is  without  merit.  W^ard,  by  his 
petition,  made  the  Southern  Pine  Lumber 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  Arkansas,  Temple 
and  others,  defendants,  and  did  not  refer 
to  a  Texas  corporation,  known  as  the  South- 
ern Pine  Lumber  Company,  as  having  any 
rights  whatever  in  the  property.  The  an- 
swer filed  on  behalf  of  Temple  and  the  South- 
ern Pine  Lumber  Company,  the  Arkansas 
corporation,  expressly  asserted  that  that 
corporation  owned  the  property,  and,  in  ef- 
fect, implied  that  it  was  the  purchaser  at 
the  attachment  sale.  And  the  same  thing 
is,  in  effect,  substantially  true  with  refer- 
ence to  the  cross  petition  of  the  Grigsbys. 
As,  then,  on  the  record,  Temple  was  a  party 
to  the  pleading  which  expressly  asserted 
title  in  the  Arkansas  corporation,  and  the 
whole  controversy  proceeded  upon  the  truth 
•of  that  assertion,  we  cannot  say  that  then»[  1 
was  nothing  justifying  the  trial  court  in 
treating  the  Arkansas  corporation  as  the 
purchaser  at  the  attachment  sale  and  as  the 
owner  of  the  property,  even  if,  to  reach  that 
result,  the  trial  court  may  have  been  of  tlie 
opinion  that  the  testimony  of  Temple  on 
the  subject  was  not  worthy  of  credit.  And 
additional  force  to  this  view  results  from  a 
consideration  of  the  proceedings  intervening 
subsequent  to  the  findings  and  judgment  of 
the  trial  court  and  the  final  judgment  of 
the  supreme  court  of  the  territory.  We  say 
this  because  both  the  motion  for  a  new 
trial,  made  in  the  trial  court  on  behalf  of 
Temple  and  the  Southern  Pine  Lumlicr  Com- 
pany of  Arkansas,  and  the  assignments  of 
error  on  behalf  of  the  same  parties,  which 
were  made  for  the  purposes  of  the  writ  of 
error  from  the  supreme  court  of  the  terri- 
tory, made  no  reference  to  the  purchase  and 
ownership  by  the  Texas  corporation,  but.  in 
effect,  asserted  the  purchase  and  ownership 
by  the  Arkanaaa  corporation.    The  first  as- 
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■ertion  upon  the  record,  outside  of  the  tes- 
timony of  Temple,  of  any  right  on  the  part 
of  the  Texas  corporation,  made  its  appear- 
ance in  a  motion  for  a  rehearing,  filed  after 
the  supreme  court  of  the  territory  had  de- 
cided the  case,  and  which  was  reiterated  in 
the  assignments  of  error  filed  on  the  appeal 
to  tills  court.  The  right  of  the  appellees  to 
the  judgment  in  their  favor  may  not  now 
be  destroyed  by  a  suggestion  as  to  want  of 
parties,  made  by  the  appellants  after  final 
judgment,  when  that  suggestion  conflicts 
with  the  issues  as  made  up  and  upon  which 
the  case  was  tried,  and  which,  if  the  sug- 
gestion be  correct,  would  involve  reversing 
the  judgment  at  the  request  of  the  appel- 
lants because  of  deceit  practised  by  them 
upon  the  territorial  courts.  Because  we  dis- 
pose of  the  contention  upon  the  reasons  just 
stated,  we  must  not  be  understood  as  de- 
ciding that,  in  view  of  the  relations  of  Tem- 
ple to  the  Texas  corporation,  as  testified  to 
by  him,  and  the  other  circumstances  dis- 
closed by  the  findings  below,  it  may  not  be 
that  the  judgment  below  was  conclusive 
upon  the  Texas  corporation,  if  it  h|id  title, 
although  it  was  not  technically  a  party  to 
[l'i3]the  record.  •Into  a  consideration  of  that 
subject  we  do  not  deem  it  necessary  to  en- 
ter. 

4th.  It  is   insisted  that  error  w^s  com- 
mitted by  the  trial  court  in  its  finding  con- 
cerning   the    jurisdictional    insufficiency    of 
the   affidavits   for   publication   and   attach- 
ment   in    the    attachment    suit.     But    the 
grounds  upon  which  this  is  Imsed  simply  go 
to  the   weight   of   the   evidence   concerning 
the     findings     made     by     the     court     on 
those     subjects,    and    that    is    not    open. 
Further,     as     we     are     clearly     of     the 
opinion  that  the  conclusion  of  the  supreme 
Court  of  the  territory,  based  on  the  findings 
below,  as  to  the  fraud  in  bringing  the  at- 
lacliment  suit  and  the  absence  of  a  party 
plaintiff   therein,   is   ample   to  sustain    the 
J\idj»ment,  irrespective  of  the  affidavits  for 
publication  and  attachment,  the  claim  must 
He  held  to  l)e  without  merit.    It  is,  moreover, 
Xirgenl  that  the  courts  below  erred  in  holding 
'the  sale  void  as  to  the  Grigshys,  and  in  rec- 
ognizing their  equity  in  the  property  with- 
out condemning  them  to  pay  their  propor- 
tion, as  partners  in  the  Union  Mills  Lum- 
V>er  Company,  of  the  debt  which  was  sued 
on  in  the  attachment  proceedings,  and  in  not 
taking     into     consideration     improvements 
which    it   is   asserted    were    put   upon   the 
property  by  the   purchaser  at  the  attach- 
tnent  sale.     The  first  of  these  is  placed  in 
argument  upon  the  ground   that  the  cross 
petition  of  the  Grigsbys  admitted  that  the 
debt  sued  on  in  the  attachment  suit  was,  as 
between  them  and  Temple, a  partnership  debt, 
for  which  they  were  jointly  liable  with  Tem- 
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pie.  But  this  statement,  as  made  in  argu- 
ment, is  rested  solely  upon  a  partial  oon- 
sidcration  of  the  Grigsby  cross  petition, 
and  ignores  the  express  allegation  to  th« 
contrary  which  that  petition  contained.  It 
suffices  to  say,  however,  as  to  both  of  these 
contentions,  that  there  is  nothing  in  the 
record  disclosing  that  they  were  directly 
or  indirectly  presented  to  the  trial  court 
by  way  of  pleading  or  otherwise  before  final 
judgment,  and  indeed  were  not  made  the 
subject  of  complaint  in  the  motion  for  a  new 
trial,  and  were  evidently  regarded  by  the 
supreme  court  of  the  territory  as  an  after- 
thought, and  not  open  under  the  state  of  the 
record. 
AflSrmed. 


•EX     PARTE:     IN    THE    MATTER    0F[14 
EPHRAIM   SIMON. 

(See  S.  C.  Reporter's  ed.  144-149.) 

Habeas  corpus  — to  anticipate   regular 
course  of  proceedings. 

Habeas  corpus,  being  an  extraordinary 
remedy,  will  not  issue  on  behalf  of  a  per- 
son imprisoned  in  default  of  payment  of  a 
small  fine  for  disobeying  a  preliminary  in- 
junction granted  by  a  Federal  circuit  court, 
restraining  the  enforcement  of  a  judgment 
of  a  state  court,  to  inquire  into  the  juris- 
diction to  grant  the  injunction,  where  the 
bill  alleges  facts  which  show  a  total  want 
of  jurisdiction  in  the  state  court,  and  im- 
plies, at  least,  that  a  fictitious  service  was 
made  with  deliberate  fraud,  and  the  writ 
is  confessedly  sought  in  order  to  obtain  a 
sumnuiry  disposition  of  the  cause  instead 
of  awaiting  the  result  of  a  trial  in  the  rega- 
lar  way. 

[No.  13,  Original.] 

Argued  January  6,  7,  1008.     Decided  Jan* 
uary   20,    1908. 

PETITION  for  wriU  of  habeas  corpus  and 
certiorari  to  inquire  into  the  juris- 
dictioA  of  a  Federal  circuit  court  to  en- 
join the  enforcement  of  the  judgment  of 
a  state  court,  on  behalf  of  a  person  Im- 
prisoned in  default  of  payment  of  a  small 
fine  for  disobeying  such  injunction.  Rule 
discharged  and  petition  for  habeas  corpus 
denied. 

For  decision  granting  preliminary  in- 
junction, see  153  Fed.  234. 

The  facts  are  stated  in  the  opinion. 

Note. — As  to  when  habeas  corpus  is  sus- 
tainable, and  what  questions  reviewable — 
see  notes  to  Oteiza  y  Cortes  v.  Jacobus,  34 
L.  ed.  U.  8.  464;  Pearce  v.  Texas,  39  L.  ed. 
U.  S.  164;  and  Tinsley  v.  Anderson,  43  L. 
ed.  U.  8.  92. 
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MesBrs.  tionts  Marshall  and  H«nrj  L 
Ijazaras  argiied  the  cause  and  filed  a  brie 
for  petitioner: 

The  petitioner  being  restrained  of  his  lib 
erty  bj>  a  United  States  niBrshal  under  I 
judgment  of  the  United  States  circuit  cour 
which  is  claimed  to  be  void,  habeas  corpu: 
is  the  proper  remedj  to  test  the  validity  o 
the  imprisonment. 

Ex  parte  Fisk,  113  U.  S.  713-718,  28  L 
cd.  1117-1119,  5  Sup.  Ct.  Bep.  724;  Ei 
parte  Kearney,  7  Wheat.  38,  5  L.  ed.  391 
¥.x  parte  WelU,  18  How.  .107,  16  L.  cd.  421 
r.\  parte  I-anRe,  18  Wall.  183,  21  L.  ed 
872;  V.t  parte  Parks,  93  V.  S.  18,  23  L.  ed 
787;  Kx  parte  Siebold,  100  U.  S.  371,  25  L 
ed.  717;  Ex  parte  Rowland,  104  U.  B.  604 
2<;  L.  ed.  801  i  Es  parte  Bain.  121  U.  S.  1 
30  L.  ed.  8-iO,  7  Sii|>.  Ct.  Rep.  TBI ;  Re  Avers 
123  U.  S.  443,  31  L.  ed.  210,  8  Sup.  Ct.  Rep 
!fl4. 

The  preliminary  injunction  issued  out  ol 
the  United  States  circuit  court  which  re 
strained  the  proceedings  of  the  petitionei 
in  tlic  civil  district  court  of  Louisiana,  be 
in<:  in  contravention  of  U.  S.  R«v.  Stat.  ) 
720.  was  a  nullity,  and  Its  disregard  by  thi 
petitioner  docs  not  constitute  contempt. 

Slaii|!ht(>r-houBe  Cases,  10  Wall.  273,  l!i 
L.  cd.  f>lS;  Wavman  v.  Southard,  10  Wheat 
I,  0  L.  ed.  253:  lyathe  v.  Thoinas,  38  C.  C, 
A.  75,  97  Fed.  136;  Fenwiek  Hall  Co.  v.  Old 
Snybrook,  06  Fed.  389;  Haines  v.  Carpenter, 
nl  I?.  .S.  254,  23  L.ed.  315;  Dial  v.  Reynolds, 
90  U.  S.  340,  24  L.  ed.  G44;  Sargent  v. 
Helton,  116  U.  S.  348,  20  L.  ed.  412,  0  Sup. 
Ct.  Rep.  78;  Moran  v.  Sturges,  1S4  U.  S. 
207,  38  L.  ed.  084,  14  Sup.  Ct.  Rep.  1019; 
Ite  Chetwood,  105  II,  S.  443,  41  L.  ed.  782, 
17  Sup.  Ct.  Hop.  386. 

There  are  two  classes  of  eases  which  do 
not  conie  within  the  purview  of  U.  S.  Kcv. 
Stat,  i  l-in.  V.  S.  Conip.  Stat.  1001,  p.  581. 

1.  Cases  where  injunctions  are  authorized 
by  a  law  relating  to  proceedings  in  bank- 
rnptry. 

2.  Cases  in  which  the  issuance  of  an  in- 
junction has  been  expressly  or  impliedly 
authorized  by  Congress  as  nrcessary  to  the 
cfTcctual  exercise  by  a  Federal  court  of  its 
lawful  jurisdiction  over  particular  persons 
or  things. 

3.  To  these  may  be  added,  as  an  addition- 
al class,  tlioso  cases  iihcre  a  Federal  court 
and  a  state  court  have  concurrent  jurisdic- 
tion, in  ubkh,  as  a  rule  of  necessity  and 
eoniity,  it  is  held  I1i.it  the  tribunal  whose 
jurisdiction  first  attaches  holds  it  to  the 
exclusion  of  the  other  until  its  duty  is  fuliy 
performed  and  tlie  jurisdiction  involved  ex- 
haiisti-d.  in  which  ease  a  Federal  court,  if  it 
has  lirst  acfiuired  jurisdiction,  niay  protect 
it  hv  injunction. 

./n/ian   v.    Central   Trust   Co.    193   U.   B. 


93,  4S  L.  ed.  «£9,  U  Sup.  Ct.  Rep.  SM| 
Sharon  v.  Terry,  1  L.R.A.  672,  13  Sawf. 
387,  36  Fed.  366 ;  Moran  v.  Bturges,  IH  U. 
S.  260,  38  h.  «d.  081,  14  Sup.  Ct.  Rep.  lOlt; 
Re  Chetwood,  supra. 

The  rule  applies  to  proceedings  after 
judgment. 

Central  Nat.  Bank  v.  Steveni,  IM  V. 
8.  464,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  403; 
United  SUtes  v.  Parbhurst- Davis  Mercantile 
Co.  176  U.  S.  317,  320,  44  L.  ed.  480,  4BS, 
20  Bup.  Ct.  Rep.  423. 

Mr.  Harry  H.  Halt  argued  the  cauae  and 

filed  a  brief  tor  respondent; 

The  United  States  circuit  court  haa  jurie 
diction  of  a  suit  between  the  parties  in  in- 
terest, citizens  of  different  states,  claiming 
that  the  judgment  obtained  by  one  against 
the  other  in  a  state  court  is  null  for  want  of 

Marine  Ids.  Co.  v.  Hodgson,  7  Cranch,  332, 
3  L.  ed.  362;  Williamson  v.  Berry,  8  How. 
643,  12  L.  ed.  1100;  Hyde  v.  Stone,  20  How. 
170,  175,  15  I.,  ed.  874,  875;  Payne  t.  Hook, 
7  Wall.  420,  430,  10  L.  ed.  261,  262;  Gal- 
[M'n  V,  Page,  18  Wall.  364,  360,  367,  21  L. 
ed.  962,  B63;  Thompson  v.  Whitman,  18 
Wall.  467,  21  L.  ed.  807;  Gaines  v.  FuentM, 
92  U.  S.  10,  23  L.  ed.  524;  Arrowsmitb  v. 
Gleason,  129  U.  S.  OS,  32  L.  ed.  634,  S 
Sup.  Ct.  Rep.  337;  Old  Wayne  Mat.  Lile 
Asso.  V.  McDonongh.  204  U.  S.  16,  61  L. 
ed.  348,  27  Sup.  Ct  Rep.  236. 

The  United  States  court  has  juriadicticn 
of  a  suit  between  the  parties  in  interest, 
citizens  of  diflerent  states,  claiming  that 
the  judgment  obtained  by  one  against  the 
other  is  voidable  for  fraud  practised  in  ob- 
taining it. 

Johni«)n  V.  WaUrs,  111  U.  S.  667,  28  L. 
ed.  656,  4  Sup.  Ct  Rep.  019;  Cole  v.  Cuu- 
Dingham,  133  U.  S.  112,  33  L.  ed.  541,  10 
Sup.  Ct  Rep.  269;  Marshall  v.  Holmes,  141 
U.  8.  690,  35  L.  ed,  872,  12  Sup,  Ct.  Rep. 
S2;  Terre  Haute  4  I.  R.  Co.  v.  Peoria  t 
P.  Union  R.  Co.  82  Fed.  045;  National 
Surety  Co.  v.  State  Bank,  61  L.R.A.  394, 
iO  C.  C,  A,  667,  120  Fed,  503. 

The  circuit  court,  liaving  jurisdiction, 
Tiay  restrain  by  injunction  all  proceedings 
lending  to  impair  tliat  jurisdiction. 

Julian  T.  Central  Trust  Co.  193  U.  B. 
)3,  48  L.  ed.  629,  24  Sup,  Ct.  Rep.  3t)9t 
Terre  Haute  &  I.  R.  Co.  v.  Peoria  A  P. 
Jnion  R.  Co.  82  Fed.  943. 

Mr.  Justice  Holmes  delivered  the  opinion 
if  the  court: 

The  petitioner  is  in  custody  for  contempt, 
le  having  violated  a  preliminary  injunetioa 
Bsued  by  the  circuit  court  of  the  United 
states.  He  brings  this  petition  on  the 
^ound  that  the  circuit  court  had  no  juris- 
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dietion,  and  that  therefore  its  decree  might 
be  disobeyed. 

The  jurisdiction  of  the  circuit  courc  over 
the  cause  depends  on  the  allegations  of  the 
bill  upon  which  the  injunction  was  granted. 
That  bill  was  brought  by  the  Southern  Rail- 
way Company  against  the  petitioner.    It  ai- 
[14T]lege8  that  Simon  brought  *a  suit  against  the 
railway    in    Louisiana    surreptitiously    and 
without  its  knowledge^  and  that,  on  the  sug- 
gestion that  the  railway  was  a  foreign  cor- 
poration, doing  business  in  the  state  with- 
out having  named  an  agent  to  receive  serv- 
ice, he  served  the  citation  upon  the  assist- 
ant secretary  of  state,  whereas  the  railway 
was  not  a  corporation  doing  business  in  the 
state,  and  the  service  was  void.     The  suit 
proceeded  to   judgment  for  a  fraudulently 
exaggerated  sum,  while  the  railway  had  no 
knowledge  of  the  proceedings  until  after  the 
judgment  was  rendered.    As  soon  as  it  heard 
of  it,  it  began  this  suit;  in  effect,  to  prevent 
the  enforcement  of  the  judgment,  because 
unconscionable   and    fraudulently   obtained, 
upon  a  cause  of  action  to  which  it  has  a 
good  defense  if  allowed  to  present  the  same. 
The  bill  further  alienees  that  Simon  will 
attempt  to  collect  the  fraudulent  judgment 
by  fieri  facias,  and  prays,  as  specific  relief, 
an   injunction  against  his  further  proceed- 
ing under  the  same,  but  the  general  scope 
n.nd   purpose  of  the  bill  is  what  we  have 
stated.     A  preliminary  injunction  was  is- 
aued,  after  a  hearing  on  affidavits,  on  June 
30,  1905,  and  Simon  appears  to  have  obeyed 
t.lie  order  for  over  two  years.    A  demurrei 
'to  the  bill  was  overruled  in  December,  1906, 
aind  a  plea  to  the  jurisdiction,  filed  in  Feb- 
ruary, 1907,  was  overruled  in  the  following 
3day.    Simon  answered  in  August  and  issue 
^as  joined  in  the  same  month.     The  con- 
tempt seems  to  have  occurred  in  November. 
It  consisted  in  obtaining  a  writ  of  fieri  fa- 
cias and  directing  a  levy  and  the  service  of 
garnishment  process  to  collect  the  judgment. 
It  was  admitted  at  the  argiunent  that  this 
method  was  adopted  in  order  to  obtain  a 
summary  disposition  of  the  cause  by  this 
court  instead  of  awaiting  the  result  of  a 
trial  in  the  regular  way.     The  punishment 
was  a  small  fine,  and  the  imprisonment  was 
ordered  only  until  the  fine  was  paid. 

The  facts  stated  seem  to  us  enough  to  dis- 
pose of  this  case.  The  usual  rule  is  that  a 
prisoner  cannot  anticipate  the  regular  course 
of  proceedings  having  for  their  end  to  de- 
termine whether  he  shall  be  held  or  released, 
by  alleging  want  of  jurisdiction  and  peti- 
^  tioning  for  a  habeas  corpus.    United  States 

^^^SJv.  Sing  Tuck,  '194  U.  S.  161,  168,  48  L.  ed. 
917,  920,  24  Sup.  Ct.  Rep.  621;  Riggins  v. 
United  States,  199  U.  S.  547,  60  L.  ed.  303, 
26  Sup.  Ct.  Rpp.  147;  Whitney  v.  Dick,  202 
U.  S.  132,  140,  50  L.  ed.  903,  906,  26  Sup. 
62  li.  ed. 


Ct  Rep.  684;  Re  Lincoln,  202  U.  S.  178,  SO 
L.  ed.  984,  26  Sup.  Ct.  Rep.  602.  In  the 
present  instance  the  release  of  the  petitioner 
is  not  the  primary  issue  of  the  case,  to  be 
sure,  but  it  is  so  closely  wrapped  up  with 
that  issue  that  when  it  is  apparent  that  the 
imprisonment  is  only  nominal  and  has  beeo 
incurred  after  two  years'  acquiescence,  mere- 
ly in  order  to  secure  a  speedier  hearing  in 
this  court,  the  analogy  of  the  decisions  is 
very  close.  The  petitioner  is  in  no  position 
to  demand  this  summary  relief. 

This  is  not  a  suit  coram  non  judice  and 
wholly  void  by  reason  of  Rev.  Stat,  f  720, 
U.  S.  Comp.  SUt.  1901,  p.  581,  forbidding 
United  States  courts  to  stay  by  injunction 
proceedings  in  any  state  court.  The  circuit 
court  had  jurisdiction  of  the  cause.  That 
must  be  assumed  at  this  stage,  and  finally, 
unless  we  overrule  the  strong  intimations  in 
Marshall  v.  Holmes,  141  U.  S.  589,  35  L. 
ed.  870,  12  Sup.  Ct.  Rep.  62,  and'  the  earlier 
cases  cited  in  that  case.  Even  if  the  deci- 
sion could  have  been  put  on  a  narrower 
ground,  the  ground  adopted  was  that  the 
circuit  court  had  original  jurisdiction  of 
such  a  suit.  It  would  be  going  far  to  say 
that,  although  the  circuit  court  had  power 
to  grant  relief  by  final  decree,  it  had  not 
power  to  preserve  the  rights  of  the  parties 
until  the  final  decree  should  be  reached,  or 
that  an  injunction  continued  in  force  under 
the  authority  of  the  United  States,  but  orig- 
inally issued  by  a  state  court,  stood  on 
stronger  grounds  than  one  granted  by  the 
United  States  court  in  the  first  place.  Even 
if  the  order  was  erroneous,  it  would  be  go- 
ing far  to  say  that  it  was  made  without 
jurisdiction  and  might  be  disr^arded,  al- 
though the  court  had  jurisdiction  of  the 
cause.  See  United  States  v.  Shipp,  203  U. 
S.  563,  573,  51  L.  ed.  319,  323,  27  Sup.  Ct 
Rep.  165.  But,  without  laying  down  a 
broader  proposition  than  is  required,  we  are 
of  opinion  that,  in  the  particular  circum- 
stances of  this  case,  habeas  corpus  is  an  ex- 
traordinary remedy,  for  which  there  has 
been  shown  no  sufficient  ground. 

It  is  argued  that  the  bill  does  not  dis- 
close facts  that  warrant  going  behind  the 
judgment,  but  contains  only  vague  allega- 
tions of  fraud.  But  it  alleges  facts  that 
show  a  total  want  of  jurisdiction  in  the 
state  court,  and  implies,  at  least,  that  the 
'fictitious  service  was  made  with  deliberate[140] 
fraud.  Its  general  nature  and  purpose  are 
clear.  Enough  is  alleged  to  amend  by,  if 
amendment  is  necessary,  and  to  give  juris- 
diction to  the  circuit  court.  As  we  cannot 
pronounce  the  whole  proceeding  void,  we 
have  nothing  to  do  with  the  sufficiency  of 
the  pleading  or  the  question  whether  the 
bill  would  be  good  or  bad  on  demurrer. 
There  was  at  least  color  of  right  for  tha 
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preliminary  order,  and  it  will  be  time  enough  fled  so  as  to  include  only  damages  for  the 

to  discuss  the  merits  if  the  case  comes  here  iKsriod  covered  by  the  restiuining  order,  and, 

again  after  final  decree.  as  modified^  affirmed. 

Rule  discharged.  See  same  case  below,  27  App.  D.  C.  188. 

Petition  for  habeas  corpus  denied.  The  facts  are  stated  in  the  opinion. 

.___.__  Messrs.  William   S.    Hall  and   Holni<»8 

Conrad  argued  the  cause  and  filed  a  brief 

tHENRY  O.  HOUGHTON,  Trustee;  George  for  appellants: 

H.  Miflflin,  J.  Murray  Kay,  et  al.,  Appts.,  When  an  injunction  bond  has  been  given, 

V.  it  is  within   the  power  of  the  trial   court 

GEORGE     B.     CORTELYOU,     Postmaster  to  decide  whether  any  damages  at  all  ought 

General.  to  be  recovered. 

/«      «   «   «        X    ,      J   ,^«  ,«/.  V  RuHsell  v.  Farley,  105  U.  S.  433,  446,  26 

(See  S.  C.  Reporter's  ed.  149-160.)  l.  ed.  1060,  10G4. 

Injunction  bonds  -  liability.  .  '"^^  ^"^^  decree  ended  the  preliminary  in- 

1.  Liability  on  an  undertaking  required  junction  or  reHtraining  order  for  which  the 
as  a  condition  of  granting  the  restraining  f  r^Jy  undertaking  was  ever  given. 

order  authorized  by  U.  S.  Rev.  Stat.  S  718.  United    States    Electric    Lighting   Co.    v. 

U.  S.  Comp.  Stat.  1901,  p.  680,  pending  deci-  Ross,  9  App.  D.  C.  500. 

sion   upon   a   motion   for  a   temporary   in-  An   injunction    which    has    been    granted 

junction,  cepses  when  a  new  and  permanent  ^p^n  ^^  interlocutorv  application  i8  suncr- 

injunction  is  granted  without  reference  to  ^^^^  ^  ^^^^  ^,^.^^^^  ^^^j^  ^^  ^,^^.  ,,^^^i„     ^, 

the  restraininiF  order,  which  is  by  its  terras  .^       ^..*        t*   4.1       *^       •*.••*     ivi  Ti  «* 

to  be  in  fore?  "until  further  cfder,  to  be  ^I^\"*f "'     V'  therefore,  it  is    ,  tended  that 

made,  if  at  all,  after  a  hearing."  »*  shall  remain  in  force,  it  must  be  expnssly 

Appeal -rerleiv  of  discretionary  order  '''^*^^"'i    p,^  ^  p,.  6th  Am.  ed.  1680. 

—  damages   on    injunction   undertak-  _,          ...          .   .       ^.                ^     •  • 

1^  The  preliminary  injunction  or  restraining 

2.  The  refusal  of  the  court  of  original  or^^cr  was,  by  its  term:*,  to  continue  only 
jurisdiction  to  allow  damages  for  the  period  "until  further  order,  to  be  made,  if  at  all, 
during  which  the  temporary  restraining  or-  after  a  hearing."  It  was  never  dissolved, 
der,  granted  pursuant  to  if.  S.  Rev.  Stat.  §  it  expired  by  its  own  limitation. 

718,  U.  8.   Comp.  Stet.   1901,  p.   580,  was  Sweeney  v.  llanley,  61  C.  C.  A.  153,  126 

in  force,  upon  the  undertaking  giren  as  a  p^^j   99 

condition  of  granting  such  order,  cannot  be  ^^^  \^^  defendant  desired  security,  the 

sustained  as  an  appropriate  exercise  of  dis-  ..        ,      ,,  ,         ,         k-^,.«i  ♦  « v  n»«  «4 

cretion,   where,   by   such    order,    the    Post-  matter  should  have  been  brought  to  the  at- 

master  General  was  restrained  from  refus-  tention  of  the  court. 

ing  to  transmit  certain  publications  at  sec-  Cayuga    Bridge    Co.   v.    Magce,   2   Paige, 

ondclass  rates,  as  theretofore,  and  the  re-  116. 

suit  of  the  litigation  was  to  establish  not  The  court  cannot  impose  on  the  plaintifTs 

only  the  right  of  the  government  to  receive  any  undertaking  which  they  have  not  given. 

additional  postage  pending  the  controversy,  xiie  plaintiffs  may  decline  the  injunction  by 

but  also  the  fact  that  the  publishers  had  refusing    to    give    the    undovtaking.     The 

received   a   very   considerable   service   from  ^       ,     „^^^      ^,^^  undertaking  a  coiidi- 

the  government  m  carrying  the  publications  ^.          ^    ^       ..        ..       ..««..„       1*    xt.^ 

through  the  mails  at  a^  rate  less  than  that  ^\^^,  ^^i  granting    the    inj  inetion.      If    the 

which  it  was  entitled  to  charge.  plaintiffs  refuse  to  give  it,   the  court  can 

refuse  the  injunction,  but  it  cannot  compel 

[No.  49.]  the  plaintiffs  to  give  an  undertaking. 

Tucker  v.  New  Brunswick  Trading  Co.  L, 

Argued  November  12,   1907.     Decided  Jan-  R.  44  Ch.  Div.  249. 

uary  20,  1908.  An  undertaking  given  by  plaintiff  on  the 

issuing  of  a  restraining  order  may  be  con- 

APPEAL   from   the   Court  of  Appeals   of  tinned  in  effect  after  the  hcarin;:  with  the 

the  District  of  Columbia  to  review  a  de  consent  of  the  plaintiff,  but  not  otherwise, 

cree  which,  reversing  a  decree  of  the  Su-  Novello  v.  James^  5  De  G.  ^I.  JL-  G.  876. 

prcme  Court  of  the  District   refusing  to  M  ^^   ^^          ^   ^,^^^,^  ^^    ^  ^^  ^^ 

low  any  dan.ages  on  an  undertak.nR  given  ^^  g,^  ^  ^^.^j  j^^  appellee: 

as  a  condition  of  graDting  a  temporary  re  ^^^  ^..^^  .^  appellants'  argument  eonsisU 

straining  order,  assessed  damages  on  such  j       ,;„     4,,^  f^^  that  the  suit  and  the 

undertaking    for    the    entire    time    during  ^     ^^j  ,^/^„^  proceeding. 

which     the     action     was     pending.      Modi  '^j.^rity  v.  Chicago  &  N.  W.  R.  Co.  22  111. 

tTliis  case  is  reported  by  the  official  Re-    ^I^^  *^^:.    ..       .     .       .„^„.„,.    ^. 

porter    under    the    title    of    "Houghton    T.  The   objec  ion   made   by    appellant.  ^ 

}^I,.ver  •>  urged  in  Dodge  v.  Cohen.  14  App.  D.  C.  6S2, 
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and  was  overmled,  and  the  contrary  has  on  tlie  papers  filed  in  the  cause  and  the  pro- 

since  been  the  settled  law  and  practice  of  the  ceeUings  had  therein,  was  argued  by  ooun- 

District.  sel.    On  consideration  thereof  it  is  this  lOtk 

The  security  of  a  bond  to  act  as  a  super-  day  of  March,  1903,  adjudged,  ordered,  and 

sedeas  and  a  continuance  of  the  injunction  decreed — 

is  merely  cumulative.  «(].)  That  the  complainants  are  entitled 

Hamilton  v.  State,  32  Md.  353.  to  have  their  publications  entitled  'Riverside 

Literature  Series'  received  and  transmitted 

Mr.   Justice   Day   delivered   the   opinion  through  the  mails  as  mailable  matter  of  the 

JJ*^"'**.    ^       ^             ,  ,          ,          _^  second  class,  as  defined  by  the  act  of  Con- 

This  case  "here  by  appeal  from  the  court  ^^^^  approved  March  3,  1879.    [20  Stat  at 

of  appeals  of  the  District  of  Columbia.    The  £  3^^  chap   180  1 

case  originated  in  an  action  brought  against  \.(2.')  That   the   Postmaster  General   be, 

the  then  Postmaster  General   (Mr    Payne)  ^„j    ^e    is    hereby,    perpetually    restrained 

to  compel  him  to  enter  and  transnait  cerUm  ^^^  enforcing  and  continuing  the  cancela- 

publications  of  the  complainante,  Houghton,  ^j^^  .^j  ^he  certificate  of  entry  set  forth  in[1541 

Mifllin,  k  Company,  as  secondcass  matter  paragraph  six  of  said  bill,  and  from  refus- 

instead  of  third  class,  as  ruled  by  the  Poet-  ^      ^  ^^^j^^  ^^i^  publication  and  transmit 

master  General;  and  the  bill  prayed  an  in-  ^^e  same  through  the  mails  as  mailable  mat- 

junction  restraining  the  Postmaster  General  ^^^  ^,  ^he  second  class,  in  accordance  with 

from  refusing  to  transmit  them  at  second-  ^^^  provisions  of  said  act  of  Congress  ap- 

class  matter  rates.    A  restraining  order  was  ^^^^^  ^^cl,   3^   1879,  and  from   denying 

issued  upon  the  filing  of  the  bill  on  May  to  the  comphiinants  the  receipt,  entry,  and 

31,  1902,  in  the  following  terms:  transmission  through  the  mails  of  their  pub- 

,,          ,             ,                ,  lication  entitled  'Riverside  Literature  Series' 

Upon  the  complainant  filing  undertaking,  ^^  mailable  matter  of  the  second  class,  as 

ts  required  by  equity  rule  42,  the  defendant  defined   by   the   act  of   Congress   approved 

will  be  hereby  restrained  as  prayed  in  the  ]^arch  3   1870  ** 

withinmentioncd  bill  until  further  order,  to  ^^  appeal  was  taken  to  the  court  of  ap- 

'  »3]»be  made,  if  at  all,  after  a  hearing,  which  is  ,3  ^^  ^he  District  of  Columbia,  and  on 

fixed  for  the  10th  day  of  June,  at  10  o'clock  j^^^   5^   I903,   the   decree  of   the   supreme 

A.  M.,  1902,  of  which  take  notice.  ^^^^  ^as  reversed  and  the  case  remanded 

By  the  court.  ^  the  court  below,  with  directions  to  dis- 

A.  B.  Hagner,  Justice.  ^^igg  ^he  bill.     22  App.  D.  C.  234.     From 

that  decree  an  appeal  was  taken  to  this 

An  undertaking  was  given  in  the  follow-  ^.^^rt,  and  the  decree  of  the  District  court 

ing  terms:  q,  appeals  was  affirmed  on  April  11,  1904. 

194  U.  S.  88,  48  L.  ed.  888,  24  Sup.  Ct.  Rep. 

George  H.  Mifflin,  one  of  the  complainants,  599. 

«nd  the  American  Surety  Company  of  New  {j^j^  receipt  of  a  mandate  of  this  court 
York,    surety,    hereby    undertoke   to   make  the  District  court  of  appeals  issued  its  man- 
hood to  the  defendant  all  damages  by  him  j^te,  ordering  the  court  below  to  dismiss 
suirored  or  susUined  by  reason  of  wrongful-  the   bill.     The   Postmaster   General   moved 
ly  and  inequitobly  suing  out  the  injunction  the  court  to  enter  a  decree  upon  the  man- 
in  the   above-entitled  cause,  and  stipulate  jate  of  the  District  court  of  appeals,  to  dis- 
that  the  damages  may  be  ascertained  in  such  niiss  the  bill,  dissolving  the  injunction,  and 
manner  as  the  justice  shall  direct,  and  that,  ascertain  the  damages  by  reason  of  the  vio- 
on  dissolving  the  injunction,  he  may  give  lation  thereof.    The  District  supreme  court 
judgment  thereon  against  the  principal  and  entered  a  decree  setting  aside  its  original 
sureties  for  said  damages  in  the  decree  it-  decree,  and  dismissed  the  bill,  and  dissolved 
self  dissolving  the  injunction.  the  injunction  theretofore  granted,  but  he- 
George  H.  Mifflin.  j^g  of  opinion  that,  as  matter  of  law,  the 
The  American  Surety  complainants  and  sureties  on  the  injunction 
Company,  New  York,  bond  given  in  the  case  were  not  lial)le  to 

By  Jno.  8.  Loud.  damages  thereon,  the  motion  for  ascertain- 

Approved  4  June,  1902.    A.  B.  Hagner.  ment   of   damages   upon   such   undertoking 

was  overruled  and  denied,  and  the  injunc- 

No  further  hearing  was  had  upon  the  ap-  tion  undertaking  canceled  and  annulled, 

plication  for  a  temporary  injunction,  and  on  From  the  part  of  the  decree  refusing  to 

March  10,  1903,  the  case  was  heard  on  the  assess  damages  the  Postmaster  General,  Mr. 

merits  and  the  following  injunction  award-  Cortelyou  having  succeeded  Mr.  Payne,  *p- 

«1:  pealed  to  the  District  court  of  appeals,  where 

"Tliis  cause,  coming  on  to  be  heard  upon  the  order  of  the  court  below  was  reversed, 

the  bill  and  the  exhibits  filed  therewith,  and  and  *  decree  directed  against  the  appellant 

61  h.  6d.  ^^*^ 
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and  the  surety  on  the  injunction  bond  for 
the  sum  of  $0,880.86,  the  amount  with  in- 
[155]tere8t  stipulated  as  the  ^difference  between 
postage  due  at  third-class  rate  and  that 
paid  as  second-class  rate  "between  the  date 
of  the  filing  of  the  injunction  herein  and 
June  16,  1904,  when  such  mailing  at  the 
second-class  rate  was  discontinued."  27 
App.  D.  C.  188.  Thereupon  appeal  was 
taken  to  this  court. 

It  is  the  contention  of  the  appellants  that 
the  original  undertaking,  being  entered  only 
for  a  temporary  purpose,  had  spent  its  force, 
and  that  there  is  no  liability  thereon,  not- 
withstanding the  fact  that  the  original  de- 
cree granting  a  permanent  injunction  was 
reversed  by  the  District  court  of  appeals, 
which  judgment  was  affirmed  in  this  court. 

The  contention  of  the  appellee  is  that  the 
damages  sustained  by  the  Postmaster  Gen- 
eral during  the  time  pending  this  action 
was  secured  by  the  bond,  and  recovery  may 
be  had  for  the  damages  sustained,  or,  if  not 
for  the  full  amount,  at  least  for  the  time 
from  the  granting  of  the  restraining  order 
until  the  final  decree  in  the  court  of  original 
jurisdiction. 

The  determination  of  the  question  in- 
volved depends  upon  tlie  nature  and  charac- 
ter of  the  undertaking  given.  The  restrain- 
ing order  issued  in  the  case  was  authorized 
by  S  718  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  p. 
580),  which  is  as  follows: 

"Whenever  notice  is  given  of  a  motion 
for  an  injunction  out  of  a  circuit  or  dis- 
trict court,  the  court  or  judge  thereof  may, 
if  there  appears  to  be  danger  of  irreparable 
injury  from  delay,  grant  an  order  restrain- 
ing the  act  sought  to  be  enjoined  until  the 
decision  upon  the  motion;  and  such  order 
may  be  granted  with  or  without  security,  in 
the  discretion  of  the  court  or  judge."  U.  S. 
Rev.  Stat.  8  718. 

Under  this  section,  originally  passed  June 
1,  1872  (§  7,  chapter  265,  17  Stat,  at  L. 
196),  a  restraining  order  with  features  dis- 
tinguishing it  from  an  interlocutory  injunc- 
tion was  introduced  into  the  statutory  law. 
In  the  prior  act  of  Congress  of  March  2, 
1793  (1  SUt.  at  L.  334,  335,  chap.  22), 
it  was  provided  in  §  5:  "Nor  shall  a  writ 
of  injunction  be  granted  ...  in  any 
case  without  reasonable  previous  notice  to 
the  adverse  party,  or  his  attorney,  of  the 
time  and  place  of  moving  for  the  same." 
[156]  *By  force  of  $  718  a  judge  may  giant  a 
restraining  order  in  case  it  appears  to  him 
there  is  danger  of  irreparable  injury,  to  be 
in  force  "  mtil  the  decision  upon  the  mo- 
tion'* for  temporary  injunction.  Thus,  by 
its  very  terms,  the  section  (718)  does  not 
deal  with  temporary  injunctions,  concerning 
which  power  is  given  in  other  sections  of 
494 


the  statutes,  but  is  intended  to  give  power 
to  preserve  the  status  quo  when  there  is  dan- 
ger of  irreparable  injury  from  delay  in  giv- 
ing the  notice  required  by  equity  rule  55, 
governing  the  issue  of  injunctions.  While 
the  statutory  restraining  order  is  a  species 
of  temporary  injunction,  it  is  only  author- 
ized, as  §  718  imports  by  its  terms,  until 
the  pending  motion  for  a  temporary  injunc- 
tion can  be  heard  and  decided.  Yuengling 
v.  Johnson,  1  Hughes,  607,  Fed.  Cas.  No. 
18,195;  Barstow  v.  Becket,  110  Fed.  826, 
827 ;  North  American  Land  &  Timber  Co.  v. 
Watkins,  48  C.  C.  A.  254,  109  Fed.  101,  106; 
Worth  Mfg.  Co.  V.  Bingham,  54  C.  C.  A. 
119,  116  Fed.  785,  789. 

And  the  same  view  has  been  recognised 
in  other  jurisdictions  having  similar  stat- 
utory provisions.  "A  temporary  restraining 
order  is  distinguished  from  an  interlocutory 
injunction,  in  that  it  is  ordinarily  granted 
merely  pending  the  hearing  of  a  motion  for 
a  temporary  injunction,  and  its  life  ceases 
with  the  disposition  of  that  motion  and 
without  further  order  of  the  court;  while, 
as  we  have  seen,  an  interlocutory  injunction 
is  usually  granted  until  the  coming  in  of 
the  answer  or  until  the  final  hearing  of  the 
cause,  and  stands  as  a  binding  restraint  un- 
til rescinded  by  the  further  action  of  the 
court."     1  High,  Inj.  4th  ed.  S  3. 

Turning  from  a  consideration  of  the  au- 
thority conferred  to  the  terms  of  the  order, 
it  will  be  seen  that  the  judge  acted  under 
tlie  terms  of  §  718.  For  the  order  of  re- 
straint is  "until  further  order,  to  be  made, 
if  at  all,  after  a  hearing,  which  is  fixed  for 
the  IGth  day  of  June,  at  10  o*clock  a.  m., 
1902,  of  which  take  notice."  This  is  the 
order  of  which  the  defendant  had  notice  and 
concerning  which  indemnity  was  required 
and  given  in  the  bond  now  in  suit. 

*As  we  have  noticed,  no  further  undcrtak- [  1 5 1 
ing  was   required  of  Houghton,   Mifflin,   & 
Company  after  the  restraining  order  issued 
in  its  favor.     The  court  of  appeals  for  the 
District  said : 

"But  we  do  not  think  the  bond  ceased  to 
be  in  force  after  the  decree  was  entered 
making  the  injunction  perpetual.  The  par- 
ties by  their  actions  treated  it  as  though  it 
continued  to  apply.  The  appellant  would, 
had  any  question  been  raised,  have  asked 
for  a  new  bond,  in  which  event  the  appel- 
lees doubtless  would  have  conceded  that  the 
bond  remained  in  force.  When  the  main 
case  was  before  this  court,  and  later  was 
taken  to  the  United  States  Supreme  Court, 
it  was  considered  that  the  original  under- 
taking was  in  force  or  a  new  one  would  have 
been  required, — one  other  than  the  superse- 
deas bond  then  given."    27  App.  D.  C.  195. 

But  we  do  not  think  the  case  can  be  de- 
cided  upon   conjecture   as   to   what   bonds 
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might  liave  been  rc<|uired.  We  must  deter- 
mine tlie  case  u|)on  the  liability  of  the  prin- 
cipals and  sureties  on  the  bond  which  was 
actually  given. 

When  the  parties  gave  this  undertaking, 
the  court,  exercising  its  discretion,  had  re- 
quired that  the  restraining  order  should  be 
upon  condition  that  bond  be  given  to  secure 
the  defendant  against  loss  because  of  this 
temporary'  restraint. 

It  is  true  that  the  restraining  order  was, 
by  its  terms,  to  be  in  force  until  "further 
order,"  to  be  made,  if  at  all,  after  hearing. 
Neither  party  brought  on  for  hearing  the 
pending  motion  for  a  temporary  injunction. 
When  the  further  order  was  made  nothing 
was  said  of  the  restraining  order.  A  new 
and  permanent  injunction  in  favor  of  the 
plaintiffs  was  granted.  This  decree  neces- 
sarily superseded  the  restraining  order,  and 
it  expired  by  the  limitation  contained  in  its 
terms,  and  there  was  no  further  liability  on 
the  bond,  given  only  to  secure  that  order. 

It  is  further  contended  by  the  appellants 
that  they  should  be  relieved  from  all  lia- 
bility on  this  bond,  upon  the  principles  laid 
down  in  Russell  v.  Farley,  105  U.  S.  433,  26 
^]L.  ed.  I«)(M).    In  that  case  the  *equity  prac- 
tice in  the  courts  of- the  United  States  con- 
cerning security  for  injunctions  was  elabo- 
rately   discussed    by   Mr.    Justice    Bradley, 
speaking  for  the  court.     It  was  held  that 
the   exercise  of  discretion   involved   in   the 
decision   of  the  court  of  original  jurisdic- 
tion, in  awarding  or  withholding  damages, 
should  only  be  reversed  in  clear  ca.<«es.    And 
examining  the  procedure  in  the  case  then  in 
^and,  with  a  view  to  ascertaining  whether 
>Yijii.stice  had  been  done,  the  fact  is  shown 
tliat   the  injunction  secured  by  the  obliga- 
tion  given  in  that  case  had  never  been  en- 
tirely dissolved;  that  it  had  never  been  de- 
cided that  the  complainant  was  not  entitled 
'^o  it,  at  least,  as  to  a  portion  of  the  prop- 
erty claimed  by  the  parties  suing  out  the 
ivi junction,  and  it  turned  out  on  the  final 
liearing  that,  as  to  more  than  one  half  of 
"(.be    claim,  the  injunction  was  properly  is- 
sued.   In  course  of  the  discussion  the  learned 
O^ustice  says: 

**VVhen  the  pledge  [deposited  by  order  of 
^2ourt]    is  no   longer  required   for  the  pur- 
poses of  justice,  the  court  must  have  the 
power  to  release  it  and  leave  the  |>arties  to 
the  ordinary  remedies  given  by  the  law  to 
litigants  inter  seae.     Where  the  fund  is  se- 
curity for  a  debt,  or  a  balance  of  account, 
or  other  money  demand,  this  would  rarely 
he  allowable;   but  in  many  other  cases   it 
might  not  unfrequently  occur  that  inju^^tice 
would    result    from    keeping    property    im- 
pounded in  the  court.    On  general  principles 
the  same  reason  applies  where,  instead  of  a 
pledge  of  money  or  property,  a  party  is  re- 
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quired  to  give  bond  to  answer  the  damage 
which  the  adverse  party  may  sustain  by 
the  action  of  the  court.  In  the  course  of 
the  cause,  or  at  the  final  hearing,  it  may 
manifestly  appear  that  such  an  extraordi- 
nary security  ought  not  to  be  retained  as 
a  basis  of  further  litigation  between  the 
parties;  that  the  suit  has  been  fairly  and 
honestly  pursued  or  defended  by  the  party 
who  was  required  to  enter  into  the  under- 
taking, and  that  it  would  be  ine(]uitable  to 
subject  him  to  any  other  liability  than  that 
which  the  law  imposes  in  ordinary  cases. 
In  such  a  case  -it  would  be  a  perversion, 
rather  than  a  furtherance,  of  juntieo,  *to[159] 
deny  to  the  court  the  power  to  supersede 
the  stipulation  imposed." 

In  the  present  case  the  court  of  original 
jurisdiction,  the  supreme  court  of  the  Dis- 
trict, refused  to  assess  damages  upon  the 
injunction  bond,  for  what  reason  the  rec- 
ord does  not  disclose.  The  District  court 
of  appeals,  as  we  have  seen,  assessed  dam- 
ages for  the  entire  period  during  wliich  it 
held  the  injunction  to  be  in  force.  We  do 
not  think  this  case  conies  within  the  class 
outlined  in  Russell  v.  Farlcv,  wherein  the 
order  of  the  trial  coiirt  ought  not  to  i)e  dis- 
turbed upon  principles  of  equity  and  in  view 
of  the  superior  knowledge  of  thjit  court  of 
the  conduct  of  the  parties  in  the  course  of 
the  litigation. 

In  this  case  the  government  and  the  ap- 
pellants were  in  controversy  as  to  tlie  rate 
of  postage  to  be  charged  upnn  a  certain 
class  of  publications  sent  through  the  mail 
by  the  appellants.  It  is  true  that  the  De- 
partment's rulings  for  some  years  had  been 
in  favor  of  the  contention  of  (he  ap|H^lhinls 
as  to  the  class  to  which  this  mailable  mat- 
ter belonged.  When  the  Postmaster  (icneral 
ruled  to  the  contrary,  and  correctly,  as  has 
now  been  held  in  the  District  court  of  ap- 
peals and  in  this  court,  the  publishers  ap- 
plied to  the  court  for  an  injunction  to  con- 
tinue them  in  their  original  right  to  receive 
this  lower  rate  of  postage  pending  the  liti- 
gation which  they  had  begun,  with  a  view 
to  testing  the  right  of  the  government  to 
make  this  demand.  The  court  entertained 
the  suit  and  awarded  a  restraining  order, 
but  upon  the  condition  that,  if  the  pub- 
lishers continue  to  receive  the  lower  rate 
IH)stagc  for  which  they  contended,  notwith- 
standing the  ruling  of  the  Postmaster  Gen- 
eral, the  government  was  to  be  indemnified 
against  loss  sliould  it  tiirn  out  that  its  con- 
tention was  right  and  that  of  the  complain* 
ants  wrong.  The  publishers  accepted  tliis  con- 

;  dition,  and  gave  the  bond  to  secure  their 

{  right  to  continue  sending  the  mailable  mat- 
ter in  controversy  at  the  old  rate,  pending 

.  the  further  order  of  the  court. 

I      As  a  result  of  the  final  decision  in  this 
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court,  it  turned  out  that  the  Pof  ^mastf^r  i 
General  was  ripht,  and  that  the  povi-.rnment  > 
[160]*wa8  justly  entitled  to  the  additional  rate 
of  postage  as  ruled  by  the  Postmaster  Gen- 
eral. The  result  of  the  decision  established 
not  only  the  right  of  the  government  to  re- 
ceive the  additional  postage,  pending  the 
controversy,  but  also  established  the  fact 
that  the  publishers  had  received  a  very  con- 
siderable amount  of  service  from  the  gov- 
ernment in  carrying  the  publications  through 
the  mails  at  a  rate  less  than  it  was  entitled 
to  charge. 

We  do  not  perceive,  in  this  condition  of 
affairs,  any  room  for  the  application  of  the 
doctrine  laid  down  in  Russell  v.  Farley, 
which  permits  a  court  to  relieve  from  lia- 
bility on  an  injunction  bond.  The  result 
of  this  litigation  leaves  no  doubt  as  to  the 
rights  of  the  parties,  and  the  government's 
right  to  avail  itself  of  the  security  given 
to  secure  payment  of  the  postage  which  it 
was  legally  entitled  to  charge. 

It  is  not  necessary  for  us  to  decide  wheth- 
er further  and  other  security  might  not 
have  been  required  under  equity  rule  93, 
or  otherwise,  as  a  condition  of  continuing 
the  injunction  after  final  judgment.  Whal 
we  determine  is  that  this  undertaking  was 
authorized  and  given  in  pursuance  of  f  718, 
Revised  Statute,  and  should  be  construed 
accordingly.  The  District  court  of  appeals 
should  have  sustained  the  order  of  the  su- 
preme court  of  the  District,  declining  to  as- 
sess any  damages  on  the  bond,  except  for  the 
period  from  the  time  the  bond  was  approved 
until  March  10,  1903,  the  date  of  the  de- 
cree in  the  court  of  original  jurisdiction. 

The  judgment  of  the  Court  of  Appeals, 
giving  damages  for  the  entire  period  of  the 
litigation  and  until  the  legal  rate  of  post- 
age was  paid  by  appellants,  should  be  mod- 
ified so  as  to  include  only  damages  for  the 
period  covered  by  the  restraining  order,  as 
above  stated,  and,  as  so  modified,  affirmed, 
costs  in  this  court  to  be  equally  divided. 


[161]        •WILLIAM  ADAIR,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  161-192.) 

Constitutional  law  — dne  process  of 
law  — liberty  — Invalidity  of  sttitute 
forbidding  discrimination  against 
labor  organization. 

1.  Personal  liberty  as  well  as  the  right 
of  property  is  invaded  without  due  process 
of  law,  in  violation  of  U.  S.  Const.,  6th 
Amend.,  bv  the  provisions  of  the  act  of  June 
1,  1898  (30  SUt.  at  L.  424,  chap.  370,  U. 
&  dmp,  SUt  1901,  p.  3206),  |  10,  making 
4S0 


it  a  criminal  offense  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier,  having  full  authority  in  the 
premises  from  his  principal,  to  discharge 
an  employee  from  service  to  such  carrier 
because  of  his  membership  in  a  labor  or- 
ganization. 

Interstate  commerce  —  connrressional 
regulation  —  forbidding  discrimina- 
tion against  labor  organ iziit ion. 

2.  There  is  no  such  connection  between 
interstate  commerce  and  membership  in  a 
labor  organization  as  to  authorize  Congress, 
by  the  act  of  June  1,  1898,  f  10,  to  make  it 
a  crime  against  the  United  States  for  an 
agent  or  officer  of  an  interstate  carrier,  hav- 
ing full  authority  in  the  premises  from  his 
principal,  to  discharge  an  employee  from 
service  to  such  carrier  because  of  such  mem- 
bership on  his  part. 

[No.  293.1 

Note. — Constitutionality  of  statutes  for- 
bidding employer  from  insisting  that  em- 
ployees shall  withdraw  from  or  refrain  from 
joining  labor  union  as  a  condition  of  em- 
ployment   or    continued    employment. 

That  statutes  of  the  kind  in  question 
are  violative  of  the  constitutional  provision 
that  no  one  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law, 
since  the  right  not  only  to  contract,  but 
also  to  terminate  contracts,  is  an  essential 
attribute  of  the  right  of  property,  has  been 
adjudicated  in  a  number  of  cases.  Gillespie 
v.  People,  188  III.  176,  52  L.R.A.  283,  80 
Am.  St.  Rep.  176,  58  N.  E.  1007;  CofTewille 
Vitrified  Brick  k  Tile  Co.  v.  Perrv,  69  Kan. 
297,  66  L.R.A.  185.  76  Pac.  848;  SUte  ▼. 
Julow,  129  Mo.  163,  29  L.R.A.  257,  60  Am. 
St.  Rep.  443,  31  S.  W.  781;  People  v.  Mar- 
cus, 185  N.  Y.  257,  7  L.R.A.lX.S.)  282, 
113  Am.  St.  Rep.  902,  77  N.  E.  1073;  State 
v.  Bateman,  7  Ohio  N.  P.  487 ;  State  ex  rcl. 
Zillmer  v.  Kreutzberg,  114  Wis.  530,  59 
L.R.A.  748,  91  Am.  St.  Rep.  934,  90  N. 
W.  1098. 

In  some  of  the  foregoing  cases  it  is  held 
that  such  statutes  are  also  void  because  in 
violation  of  the  constitutional  provision 
against  special  legislation;  and,  in  every 
case  in  which  the  contention  has  been  raised, 
it  has  been  declared  that  statutes  of  this 
kind  cannot  be  upheld  as  a  police  regulation. 

An  analogous  statute,  requiring  an  em- 
ployer to  give  a  discharged  workman  a  cer- 
tificate stating  the  reasons  of  the  discharge, 
has  also  been  held  unconstitutional,  on  the 
ground  that  the  right  of  discharge  may  be 
exercised  without  any  reason  or  explanation, 
in  Wallace  v.  Georgia,  C.  4  N.  R.  Co.  94 
Ga.  732,  22  S.  E.  679. 

The  constitutionality  of  a  statute  of  the 
kind  under  discussion  has  been  upheld  only 
in  the  case  of  Davis  v.  State,  11  Ohio  Dee. 
Reprint,  894,  the  decision  in  which  was  ren* 
dered  by  an  inferior  court  before  the  rendt- 
tion  of  any  of  the  decisions  of  the  higlier 
courts  cited  above,  and  was  repudiated  in 
the  later  Ohio  case  of  State  v.  Bateman, 
supra. 
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jLrgued  October  29,  30,  1907.    Decided  Jan-  United  States    (a)    becanse  it  required  Ml 

uary  27,  1908.  express  company  to  be  licensed  by  the  statu 

in  order  that  it  might  carry  on  an  intra- 

IN  ERROR  to  the  District  Court  of  the  state  business   (Osborne  v.  Florida,  164  U. 

United  States  for  the  Eastern  District  of  S.  G60,  41  L.  ed.  586,  17  Sup.  Ct.  Rep.  214), 

Kentucky  to  review  a  conviction  of  an  agent  or  (b)   because  it  taxed  the  Pullman  Com- 

of  an  interstate  carrier  for  discharging  an  pany  for  carrying  on  an  intrastate  business 

employee  from  service  to  such  carrier  be-  (Pullman  Co.  v.  Adams,  189  U.  8.  420,  47 

cause  of  his  membership  in  a  labor  organiza-  L.  ©d.  877,  23  Sup.  Ct.  Rep.  494),  or   (c) 

tion.    Reversed  with  directions  to  set  aside  because  it  taxed  a  railroad  company  on  its 

the  verdict  and  judgment  of  conviction,  sus-  cab  service  (New  York  ex  rel.  Pennsylvania 

Uin  the  demurrer  to  the  indictment,  and  R.  Co.  v.  Knight,  192  U.  S.  21,  48  L.  ed. 

dismiss  the  cause.  326,  24  Sup.  Ct.  Rep.  202),  or  (d)  because 

See  same  case  below  on  demurrer,  152  Fed.  it  required  separate  coaches  for  the  races 

737.  (Hall  V.  De  Cuir,  95  U.  S.  485,  24  L.  ed. 

The  facts  are  stated  in  the  opinion.  647),  or   (e)   because  it  required  trains  to 

stop  at  certain  stations  (Gladson  v.  Minne- 

Messrs.  Benjamin  D.   Warfleld  argued  ^^^  ^qq  ^   g   43^^^  ^j  l  ed.  1065,  17  Sup. 

the  cause,  and,  with  Mr.  Henry  L.  Stone,  ^^    j^^p    627),  or    (f)   because  it  required 

filed  a  brief  for  plaintiff  m  error:  engineers  to  be  licensed  (Smith  v.  Alabama, 

To  constitute  a  regulation  of   commerce  9upra),or  (g)  because  it  required  engineers 

within  the  meaning  of  the  commerce  clause  ^  ^  examined  for  color  blindness   (Nash- 

of   the    Constitution    the    regulation    must  ^-jj^^  ^  ^  g^  L  R.  Co.  v.  Alabama,  supra), 

be  direct  and  substantial,  and  not  merely  in-  ^^^   argument   of    counsel   and   opinion   «! 

direct,  remote,  incidenUl,  and  collateral.  ^^^t  have  been  at  once  directed  to  the  con- 

Addyston    Pipe    k    Steel    Co.    v.    United  gjderation  of   the  commerce  clause  of  the 

States,   175  U.  S.  211,  228,  44  L.  ed.  136,  Constitution. 

142,  20  Sup.  Ct.  Rep.  96;  Hopkins  v.  Unit-  q„  ^y^^  ^^her  hand,  when  state  legislation 

ed  States,  171  U.  S.  578,  43  L.  ed.  290,  19  ^^^g  ^^^^  atUcked  in  this  court  as  invalid 

8up.   Ct  Rep.  40;   United  SUtes  v.  E.  C.  ^^^    because  it  altered  the   rule  of   fellow 

Knij?ht  Co.  156  U.  S.  1,  39  L.  ed.  326,  15  gery^nt  (Missouri  P.  R.  Co.  v.  Mackey,  127 

Hup,  Ct.  Rep.  249;  Hooper  v.  California,  155  ^    g    ^OQ,  32  L.  ed.   108,  8  Sup.  Ct.  Rep. 

y,  S.  648,  654,  39  L.  ed.  207.  300,  5  Inters,  ug^^  ^^    ^j,,    ^^^^^  ^  rendered  a  rail- 

OoiYi.  Rep.  610,  15  Sup.  Ct.  Rep.  207;  Wil-  ^^^^  company  liable  for  stock  killed  on  ao- 

llaiiis  V.  Fears,  179  U.  S.  270,  278,  45  L.  ed.  ^^^^  ^^  jj^.,^^^^  ^  j^^^^    (Missouri  P.  R. 

J«0,    100,  21   Sup.  Ct.  Rep.   128;   Munn  v.  ^o.  v.  Humes,  116  U.  S.  513,  29  L.  ed.  463, 

Uliiiois,  94  U.  S.  113,  24  L.  ed.  77;  Mugler  ^  ^^^  ^^  j^^p   ^qj^  ^^  ^^^  because  it  ren- 

2*^,    Kansas,   123  U.  S.   623,  661,  31   L.  ed.  ^^^^  ^  railroad  company  liable  for  fire  set 

ao5,   210,  8  Sup.  Ct.  Rep.  273;   I^uisville  without  negligence  (St.  Louis  &  8.  F.  R.  Co. 

^  N.  R.  Co.  v.  Kentucky,  161  U.  S.  677.  40  ^   Mathews,  165  U.  S.  1,  41  L.  ed.  611,  17 

i-^.  ed.  849,  16  Sup.  Ct.  Rep.  714;  Smith  v.  g^p  q^  j^p   243),— in  no  one  of  the  cases, 

..^.labama,   124  U.  S.  465,  31  L.  ed.  508,  1  although   all    these    laws    were   general    in 

X  nters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564;  ^y^^^  nature,  and  applicable  to  intrasUte  as 

:^^n8hvillo,  C.  k  St.  L.  R.  Co.  v.  Alabama,  ^^jj  ^  interstate  commerce,  has  the  argu- 

X28  U.  S.  96,  32  L.  ed.  352,  2  Inters.  Com.  ^^^^  ^f  counsel  or  opinion  of  court  so  much 

MUep.  238,  9  Sup.  Ct.  Rep.  28 ;  Lake  Shore  ^^  j^j^^  ^y^^^  ^y^^^  matters  have  any  sort 

^  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  684,  43  ^^  relation  to  the  commerce  clause. 

X:,.  ed.  868,  19  Sup.  Ct.  Rep.  565;   Wiscon  y^y^^^  ^^^  y^^^^  ^^^  ^  ^j^i^  ^^^^^  j^. 

i^in.  M.  k  P.  R.  Co.  V.  Jacobson,  179  U.  S.  ^.Qi^jn^  the  question   whether  a  particular 

S87,  45  L.  ed.  194,  21  Sup.  Ct.  Rep.   115;  ^^ate  law  is  a  regulation  of  interstate  com- 

Xleiinington  v.  Georgia,   163  U.  S,  299,  41  ^^^^^^  ^he  question  has  been.  Does  the  state 

X^   ed.   166,   16  Sup.  Ct.  Rep.   1086;   Swift  ,^^        ^  ^   y^^^^^^  ^„  intersUte  traffic? 

«  Co.  V.  United  States,  196  U.  S.  397,  49  3^.^^^   ^    Maryland,    12   Wheat.   420,   6 

X.  ed.  624,  25  Sup.  Ct.  Rep.  276;  Escanaba  l.  ed.  678;  Loisy  v.  Hardin,  136  U.  S.  100, 

^  L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S.  3^  l.  ed.   128,  3  Inters.  Com.  Rep.  36,   10 

678,  687,  27  L.  ed.  442,  446,  2  Sup.  Ct.  Rep.  ^        ^t.  Rep.  681 ;  Robbins  v.  Taxing  Dis- 

185;  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ^rjct,  120  U.  S.  489,  30  L.  ed.  694,  1  Inters. 

ed.  819;   Veazie  v.  Moor,  14  How.  568,  14  ^^^    ^^^    45    7  S„p   ^t.  Rep.  592. 

L.  ed.  645;  Chicago,  M.  &  St.  P.  R.  Co.  v.  q^  ^jjg  question  has  been,  Does  the  state 

Solan,  169  U-  S.  133,  42  L.  ed.  688,  18  Sup.  jaw    place   a    burden   on    interstate    trans- 

Ct.  Rep.  289.  porUtion? 

We  think  it  most  significant  that  when  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 

state  legislation  has  been  attacked  in  this  Crandall  v.  Nevada,  6  Wall.  35,  18  L.  ed. 

court  as  violative  of  the  Constitution  of  the  745;  Wabash,  St..L.  &  P.  R.  Co.  v.  Illinois, 
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118  U.  S.  667.  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4. 

There  is  a  difTerence  between  the  power 
of  Coii.qress  over  land  transportation  and 
water  transportation. 

Re  Garnptt,  141  U.  S.  1,  36  L.  ed.  631,  11 
Sup.  Ct.  Rep.  840;  Butler  v.  Boston  k  S. 
S.  S.  Co.  130  U.  S.  527,  32  L.  ed,  1017,  9 
Sup.  Ct.  Rep.  612;  Robertson  v.  Baldwin. 
165  U.  S.  275,  41  L.  ed.  715,  17  Sup.  Ct. 
Rep.  326. 

Similar  state  statutes  have  been  declared 
unconstitutional  and  void  by  the  courts  of 
last  resort  in  those  states,  upon  the  ground 
that  such  statutes  deprived  the  corporation 
or  person  against  whom  they  were  directed 
of  liberty  and  property  without  due  process 
of  law. 

State  V.  Julow,  129  Mo.  163,  29  L.R.A. 
257,  60  Am.  St.  Rep.  443,  31  S.  W.  781; 
Gillespie  v.  People,  188  111.  176,  62  L.R.A. 
283,  80  Am.  St.  Rep.  176,  58  N.  E.  1007; 
State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis. 
530,  58  L.R.A.  748,  91  Am.  St.  Rep.  034,  90 
N.  W.  1098;  People  v.  Marcus,  185  N.  Y. 
257,  7  L.R.A.(N.S.)  282,  113  Am.  St.  Rep. 
902,  77  y.  E.  1073;  Wallace  v.  Georgia,  C. 
ft  N.  R.  Co.  94  Ga.  732,  22  S.  E.  579;  Xcw 
York,  C.  &  St.  L.  R.  Co.  v.  Schaflfer,  65 
Ohio  St  414,  62  L.R.A.  931,  87  Am.  St. 
Rep.  628,  62  N.  E.  1036;  Shaver  v.  Penn- 
sylvania Co.  71  Fed.  931.  See  also  State 
v.  Bateman,  7  Ohio  X.  P.  487. 

It  is  a  part  of  every  man's  civil  rights 
that  he  be  left  at  liberty  to  refuse  business 
relations  with  any  person  whomsoever, 
whether  the  refusal  rests  upon  reason,  or  is 
the  result  of  whim,  caprice,  prejudice,  or 
malice.  With  his  reasons  neither  the  pub- 
lic nor  third  persons  have  any  legal  concern. 

Brewster  v.  C.  Miller's  Sons  Co.  101  Ky. 
308.  38  L.R.A.  505,  41  S.  W.  301;  Cooley, 
Torts,  278;  Hundley  v.  Louisville  &  N.  R. 
Co.  105  Ky.  102,  63  L.R.A.  289,  88  Am.  St. 
Rep.  298, '48  S.  W.  429;  Allgeycr  v.  Lou- 
isiana. 165  U.  S.  578,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427. 

Equity  will  not  compel  the  actual,  affirma- 
tive performance  by  an  employee  of  merely 
personal  services,  any  more  than  it  will  com- 
pel an  employer  to  retain  in  his  personal 
service  one  who,  no  matter  for  what  cause, 
is  not  acceptable  to  him  for  service  of  that 
character. 

Arthur  v.  Oakes,  25  L.R.A.  414,  4  Inters. 
Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S. 
App.  239.  63  Fed.  310. 

Attorney  General  Bonaparte  and  Mr. 
William  R.  Ilarr  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

In  construing  statutes,  the  whole  statute 
and  all  of  its  parts  are  to  be  taken  together. 

Pennington  v.  Coxe,  2  Cranch,  34,  52, 
2  L.  ed.  199,  204. 


The  history  of  the  act  may  be  referred  to 
in  order  to  arrive  at  the  intention  of  Con- 
gress. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct.  R?p.  611. 

No  better  illustration  of  the  power  of 
Congress  to  regulate  the  subject  of  private 
contracts  and  private  business  in  the  inter- 
ests of  interstate  commerce  could  be  given 
than  the  Federal  ant i -trust  act  of  July  2, 
1890,  which  declares  every  contract  in  re- 
straint of  trade  or  commerce  among  the  aer- 
eral  states  or  with  foreign  nations  illegal, 
and  provides  the  penalty  of  fine  or  imprison- 
ment for  making  or  entering  into  any  such 
contract. 

This  law  has  been  adjudged  constitutional 
and  held  to  forbid,  not  only  contracts  which 
were  in  unreasonable  restraint  of  interstate 
trade  and  commerce,  but  those  which  were 
reasonable  in  their  nature. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290.  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  506.  43  L.  ed.  269,  19  Sup. 
Ct.  Rep.  25;  Addyston  Pipe  A  Steel  Co.  t. 
United  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96;  Northern  Securities 
Co.  V.  United  States.  193  U.  S.  197,  48  L. 
ed.  679,  24  Sup.  Ct.  Rep.  436;  Swift  k  Co. 
V.  United  States.  196  U.  S.  376,  49  L.  ed. 
518,  25  Sup.  Ct.  Rep.  276. 

A  common  carrier  is  subject  to  peculiar 
control  by  the  state  or  Congress,  according 
as  its  business  is  local  or  interstate,  because 
of  the  public  nature  of  its  business. 

Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes,  142 
U.  S.  386.  393,  35  L.  ed.  1051,  1054,  12 
Sup.  Ct.  Rep.  255;  Granger  Cases  (Munn 
v.  Illinois)  94  U.  S.  113,  24  I^  ed.  77;  Wa- 
bash. St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U. 
S.  557.  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rop.  4;  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup. 
Ct.  Rep.  158;  United  States  v.  Great  North- 
ern R.  Co.  145  Fed.  438. 

When  the  business  of  the  carrier  is  inter- 
state, the  power  of  the  state  to  control  the 
conduct  of  its  business  in  the  interest  of  the 
public  health,  safety,  or  convenience  is  sub- 
ject to  the  paramount  right  of  Congress  over 
the  subject,  which  may  displace  all  state 
regulations  by  legislation  of  its  own. 

Giblwns  v.  Ogden,  9  Wheat.  1,  210,  6  L. 
ed.  23,  73;  Kashville^  C.  &  St.  L.  R.  Co.  ▼. 
Alabama.  128  U.  S.  90.  ,32  L.  ed.  352.  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28; 
Hennington  v.  Georgia,  163  U.  S.  299.  317, 
41  L.  ed.  166,  173,  16  Sup.  Ct.  Rep.  1086; 
New  York,  X.  H.  &  H.  R.  Co.  v.  Xew  York, 
1C5  U.  S.  628.  631,  41  L.  ed.  863,  864,  17 
Sup.  Ct.  R^p.  418;  Reid  v.  Colorado,  187 
U.  6.  137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep. 
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92;  Baltimore  ft  O.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  378,  879,  37  L.  ed.  772,  777, 
773,  13  Sap.  Ci.  Rep.  914. 

Prior  to  the  construction  of  railroads,  the 
plenary  power  of  Congress  over  the  navi- 
gable waters  of  the  United  States  and  the 
agencies  and  instnimentalities  of  interstate 
commerce  thereon  had  been  firmly  estab- 
lished, and  later  cases  confirm  its  power  in 
that  regard. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  United  SUtes  v.  Coomb«,  12  Pet.  72, 
9  L.  ed.  1004;  Waring  v.  Clarke,  5  How. 
441,  12  L.  ed.  226;  Sinnot  v.  Davenport,  22 
How.  240,  16  L.  ed.  246;  Oilman  v.  Phila- 
delphia, 3  Wall.  713,  18  L.  ed.  96;  The 
Daniel  Ball  (The  Daniel  Ball  v.  United 
States)  10  Wall.  657,  19  L.  ed.  999;  New- 
port k  C.  Bridge  Co.  v.  United  States,  106 
U.  S.  470,  26  L.  ed.  1143;  Eacanaba  &  L.  M. 
Transp.  Co.  v.  Chicago,  107  U.  S.  678,  27 
L.  ed.  442,  2  Sup.  Ct.  Rep.  185;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  126  U.  S.  1,  31 
L.  ed.  629,  8  Sup.  Ct.  Rep.  811;  United 
States  V.  Bellingham  Bay  Boom  Co.  176  U. 
S.  211,  44  L.  ed.  437,  20  Sup.  Ct.  Rep.  343; 
Tlie  Lottawanna  (Rodd  v.  Heartt)  21  Wall. 
558,  676,  677,  22  L.  ed.  654,  662,  663 ;  Sher- 
lock V.  Ailing,  93  U.  S.  99,  103,  104,  23 
}j,  ed.  819-821;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  203,  204,  29 
L.  ed.  168,  161,  162,  1  Inters.  Com.  Rep. 
382,  6  Sup.  Ct.  Rep.  826. 

The  power  of  Congress  over  interstate 
commerce  is  not  confined  to  the  instrumen- 
talities of  such  commerce  known  and  in  use 
when  the  Constitution  was  adopted,  but 
extends  to  new  means  and  agencies  as  they 
are  developed. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  90  U.  S.  1,  24  L.  ed.  708. 

The  constitutionality  of  the  statutes  of 
the  United  SUtes  limiting  the  liability  of 
owners  of  vessels  navigating  the  waters  of 
the  United  States  for  the  embezzlement,  loss, 
or  destruction  of  property,  goods,  and  mer- 
chandise shipped  therein  has  been  rested 
upon  the  commerce  clause  of  the  Constitu- 
tion. 

Lord  V.  Goodall,  N.  k  P.  S.  S.  Co.  102 
U.  S.  541,  26  L.  ed  224;  The  Katie,  7 
L.R.A.  55,  40  Fed.  480;  Re  Garnett,  141 
U.  S.  1,  35  L.  ed.  631,  11  Sup.  Ct.  Rep. 
840. 

Congress  can  prohibit  an  interstate  car- 
rier from  engaging  in  any  business  that 
conflicts  with  its  duties  as  a  carrier. 

New  York,  N.  H.  ft  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
50  L.  ed.  615,  26  Sup.  Ct.  Rep.  272. 

A  similar  state  statute  has  been  held 
constitutional. 

Davis  V.  SUte,  11  Ohio  Dec.  Reprint,  894. 

The  Federal  government  may  protect 
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interstate  commerce  against  all  obstructions 
and  disturbances,  whether  by  capital  or 
labor. 

Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092, 
16  Sup.  Ct.  Rep.  900;  Re  Lennon,  166  U. 
S.  548,  41  L.  ed.  1110,  17  Sup.  Ct.  Rep. 
658;  Arthur  v..  Oakes,  25  L.RJk.  414,  4 
Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24 
U.  S.  App.  239,  63  Fed.  319. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  involves  the  constitutionality  of 
certain  provisions  of  the  act  of  Congress  of 
June  1st,  1898  (30  Stat,  at  L.  424,  chap. 
370,  U.  S.  Comp.  SUt.  1901,  p.  3205),  *con-[167] 
cerning  carriers  engaged  in  interstate  com* 
merce  and  their  employees. 

By  the  1st  section  of  the  act  it  Is  pro* 
voided:  "That  the  provisions  of  this  act 
shall  apply  to  any  common  carrier  or  car- 
riers and  their  officers,  agents,  and  em- 
ployees, except  masters  of  vessels  and  sea* 
men,  as  defined  in  section  4612,  Revised  Stat- 
utes of  the  United  SUtes  (U.  S.  Comp.  Stat. 
1901,  p.  3120),  engaged  in  the  transporta^ 
tion  of  pa.s8engers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly 
by  water,  for  a  continuous  carriage  or  ship* 
ment  from  one  state  or  territory  of  the 
United  States,  or  the  District  of  Columbia, 
to  any  other  state  or  territory  of  the  United 
States,  or  the  District  of  Columbia,  or  from 
any  place  in  the  United  States  to  an  ad* 
jacent  foreign  country,  or  from  any  place  ia 
the  United  States  through  a  foreign  couni* 
try  to  any  other  place  in  the  United 
States.  The  term  'railroad,'  as  used  in 
this  act,  shall  include  all  bridges  and 
ferries  used  or  operated  in  connection 
with  any  railroad,  and  also  all  the  road  in 
use  by  any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  contract, 
agreement,  or  lease;  and  the  term  'transpor- 
tation' shall  include  all  instrumentalities  of 
shipment  or  carriage.  The  term  'employees,' 
as  used  in  this  act,  shall  include  all  persona 
actually  engaged  in  any  capacity  in  train 
operation  or  train  service  of  any  description, 
and  notwithstanding  that  the  cars  upon  or 
in  which  they  are  employed  may  be  held 
and  operated  by  the  carrier  under  lease  or 
other  contract:  Provided,  however,  That 
this  act  shall  not  be  held  to  apply  to  em- 
ployees of  street  railroads,  and  shall  apply 
only  to  employees  engaged  in  railroad  train 
service.  In  every  such  case  the  carrier  shall 
be  responsible  for  the  acts  and  defaults  of 
such  employees  in  the  same  manner  and  to 
the  same  extent  as  if  said  cars  were  owned 
by  it  and  said  employees  directly  employed 
by  it,  and  any  provisions  to  the  contrary  of 
any  such  lease  or  other  contract  shall  be  bind- 
ing only  as  between  the  parties  thereto,  and 
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shall  not  affect  the  obligation*  of  said  car- 
rier either  to  the  public  or  to  the  private 
parties  concerned." 
[168]  *The  2d,  3d,  4th,  6th,  6th,  7th,  8th,  and 
0th  sections  relate  to  the  settlement,  by 
means  of  arbitration,  of  controversies  con- 
cerning wages,  hours  of  labor,  or  conditions 
of  employment,  arising  between  a  carrier 
subject  to  the  provisions  of  the  act  and  its 
employees,  which  seriously  interrupt,  or 
threaten  to  interrupt,  the  business  of  the 
carrier.  Those  sections  prescribe  the  mode 
In  which  controversies  may  be  brought  un- 
der the  cognizance  of  arbitrators,  in  what 
way  the  arbitrators  may  be  designated,  and 
the  effect  of  their  decisions.  The  first  subdi- 
vision of  I  3  contains  a  proviso  'Hhat  no 
employee  shall  be  compelled  to  render  per- 
sonal service  without  his  consent." 

The  11th  section  relates  to  the  compensa- 
tion and  expenses  of  the  arbitrators. 

By  the  12th  section  the  act  of  Congress 
of  October  1st,  1888  [26  SUt.  at  L.  601, 
chap.  1063],  creating  boards  of  arbitrators 
or  commissioners  for  settling  controversies 
and  differences  between  railroad  corpora- 
tions and  other  common  carriers  engaged  in 
interstate  or  territorial  transportation  of 
persons  or  property  and  their  employees,  was 
repealed. 

The  10th  section,  upon  which  the  present 
prosecution  is  based,  is  in  tliese  words: 

"That  any  employer  subject  to  the  pro- 
visions of  this  act,  and  any  oflicer,  agent,  or 
receiver  of  such  employer,  who  shall  require 
any  employee,  or  any   person  seeking  em- 
ployment, as  a  condition  of  such  employ- 
ment,  to   enter   into  an   agreement,   eithej* 
written  or  verbal,  not  to  become  or  remain 
a  member  of  any  labor  corporation,  associa- 
tion, or  organization;  or  shall  threaten  any 
employee  with  lost  of  employment^  or  shall 
unjustly  discriminate  against  any  employee 
because  of  his  membership  in  such  a  labor 
eorporationf  associationf  or  organization ;  or 
who  shall  require  any  employee  or  any  per- 
son seeking  employment,  as  a  condition  of 
such  employment,  to  enter  into  a  contract 
whereby  such  employee  or  applicant  for  em- 
ployment shall  agree  to  contribute  to  any 
fund    for    charitable,    social,    or    beneficial 
purposes;  to  release  such  employer  from  le- 
gal liability  for  any  personal  injury  by  rea- 
[169]son  of  any  benefit  received  from  *8uch  fund 
beyond  the  proportion  of  the  benefit  arising 
from   the  employer's   contribution   to  such 
fund;  or  who  shall,  after  having  discharged 
an  employee,  attempt  or  conspire  to  prevent 
such  employee  from  obtaining  employment, 
or  who  shall,  after  the  quitting  of  an  em- 
ployee, attempt  or  conspire  to  prevent  such 
employee    from    obtaining    employment,  is 
hereby  declared  to  be  guilty  of  a  misdemean- 
or, and,  upon  conviction  thereof  in  any.  court 


of  the  United  States  of  competent  Jurisdie- 
tion  in  the  district  in  which  such  offenst 
was  committed,  shall  be  punished  for  each 
offense  by  a  fine  of  not  less  than  one  hun- 
dred dollars  and  not  more  than  one  thousand 
dollars." 

It  may  be  observed  in  passing  that  white 
that  section  makes  it  a  crime  against  tlia 
United  States  to  unjustly  discriminate 
against  an  employee  of  an  interstata  carri^ 
because  of  his  being  a  member  of  a  labor 
organization,  it  does  not  make  it  a  crime  to 
unjustly  discriminate  against  an  employee  of 
tlie  carrier  because  of  his  not  being  a  menip 
ber  of  such  an  organization. 

The  present  indictment  was  in  the  dis- 
trict court  of  the  United  States  for  Um 
eastern  district  of  Kentucky  against  the  de- 
fendant, Adair. 

The  first  count  alleged  "that  at  and  be- 
fore the  time  hereinafter  named  the  Louia- 
ville  ft  Nashville  Railroad  Company  is  and 
was  a  railroad  corporation,  duly  organized 
and  existing  by  law,  and  a  common  carrier 
engaged  in  the  transportation  of  passengers 
and  property  wholly  by  steam  railroad  for 
a  continuous  carriage  and  shipment  from 
one  state  of  the  United  States  to  another 
state  of  the  United  States  of  America;  that 
is  to  say,  from  the  state  of  Kentucky  into 
the  states  of  Ohio,  Indiana,  and  Tennessee, 
and  from  the  state  of  Ohio  into  the  state 
of  Kentucky,  and  was,  at  all  times  afore- 
said, and  at  the  time  of  the  commisAion  of 
the  offense  hereinafter  named,  a  common 
carrier  of  interstate  commerce,  and  an  em- 
ployer, subject  to  the  provisions  of  a  cer- 
tain act  of  Congress  of  the  Ignited  States  of 
America,  entitled,  *An  Act  Concerning  Car- 
riers Kngaged  in  Interstate  Commerce  and 
Their  Employees,'  approved  June  1st,  1808, 
and  said  corporation  was  not  at  any  *time  a[  1 
street  railroad  corporation.  That  before  and 
at  the  time  of  the  commission  of  the  offense 
hereinafter  named  one  William  Adair  was 
an  agent  and  employee  of  said  common  car- 
rier and  employer,  and  was,  at  all  said 
times,  master  mechanic  of  said  common  car- 
rier and  employer  in  the  district  aforesaid* 
and  before  and  at  the  time  hereinafter 
stated  one  O.  B.  Coppage  was  an  employee 
of  said  common  carrier  and  employer  in  the 
district  aforesaid,  and  as  such  employee  wa% 
at  all  times  hereinafter  named,  actually  en- 
gird in  the  capacity  of  locomotive  fireman 
in  train  operation  and  train  service  for  said 
common  carrier  and  employer  in  the  trans- 
portation of  passengers  and  property  afore- 
said, and  was  an  employee  of  said  common 
carrier  and  employer  actually  engaged  in 
said  railroad  transportation  and  train  serv- 
ice aforesaid,  to  whom  the  provisions  of  said 
act  applied,  and  at  the  time  of  the  commis- 
sion of  the  offense  hereinafter  named  said 
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0.  B.  Ooppage  was  a  member  of  a  eertain 
labor  organisation,  Icnown  as  the  Order  of 
Loeomotive  Firemen,  as  he,  the  said  Wil- 
liam Adair,  then  and  there  well  knew;  a 
more  particular  description  of  said  organisa- 
tion ajid  the  members  thereof  is  to  the  grand 
Jurors  unknown." 

The  specific  charge  in  that  count  was 
"that  said  William  Adair,  agent  and  em- 
plojve  of  said  common  carrier  and  employer, 
as  aforesaid,  in  the  district  aforesaid,  on 
and  before  the  15th  daj  of  October,  \9<MK, 
did  unlawfully  and  unjustly  discriminate 
against  said  0.  B.  Goppage,  employee,  as 
aforesaid,  by  then  and  there  discharging 
said  O.  B.  Goppage  from  such  employment  of 
mid  common  carrier  and  employer,  beoouse 
of  JNe  memhernkip  m  said  labor  organization^ 
and  thereby  did  unjustly  discriminate 
against  an  employee  of  a  common  carrier 
and  employer  engaged  in  interstate  com- 
merce because  of  his  membership  in  a  labor 
organization,  contrary  to  the  forms  of  the 
statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
United  States." 

The  second  count  repeated  the  general  al- 
legations of  the  first  count  as  to  the  char- 
^  '  ^Jacter  of  the  business  of  the  Louisville  *& 
Nashville  Railroad  Company  and  the  rela- 
tions between  that  corporation  and  Adair 
and  Goppage.     It  charged  "that  said  Wil- 
liam Adair,  in  the  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  agent 
^nd   employee  of  said  common  carrier  and 
employer  aforesaid,  on  and  before  the  16th 
«lay  of  October,  1906,  did  unlawfully  threat- 
said  O,  B.  Ooppage,  employee  as  afore- 
iid,  with  lass  of  employment,  because  of  his 
wnembership  in  said  labor  organization,  con- 
trary to  the  forms  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States." 

The  accused,  Adair,  demurred  to  the  in- 
dictment as  insufficient  in  law,  but  the  de- 
murrer was  overruled.  After  reviewing  the 
authorities,  in  an  elaborate  opinion,  the 
court  held  the  lOth  section  of  the  act  of 
Congress  to  be  constitutional.  162  Fed.  737. 
The  defendant  pleaded  not  guilty,  and  after 
trial  a  verdict  was  returned  of  guilty  on  the 
first  count  and  a  judgment  rendered  that  he 
pay  to  the  United  States  a  fine  of  $100.  We 
shall,  therefore,  say  nothing  as  to  the  second 
count  of  the  indictment. 

It  thus  appears  that  the  criminal  offense 
charged  in  the  count  of  the  indictment  upon 
which  the  defendant  was  convicted  was,  in 
substance  and  effect,  that,  being  an  agent 
of  a  railroad  company  engaged  in  interstate 
commerce,  and  subject  to  the  provisions  of 
the  above  act  of  June  1st,  1898,  he  dis- 
charged one  Goppage  from  its  service  be- 
cause of  his  membership  in  a  labor  organiza- 
6i  li. 


tUm, — ^no  other  gpround  for  suoh  disdiarge 
being  alleged. 

May  Congress  make  it  a  criminal  offense 
against  the  United  States — as,  by  the  10th 
section  of  the  act  of  1898,  it  does — for  an 
agent  or  officer  of  an  interstate  carrier,  hav- 
ing full  authority  in  the  premises  from  the 
carrier,  to  discharge  an  employee  from 
service  simply  because  of  his  membership 
in  a  labor  organization? 

This  question  is  admittedly  one  of  im- 
portance, and  has  been  examined  with  care 
and  deliberation.  And  the  court  has  reached 
a  conclusion  which,  in  its  judgment,  is  con- 
sistent *with  both  the  words  and  spirit  of[17i] 
the  Constitution,  and  is  sustained  as  well 
by  sound  reason. 

The  first  inquiry  is  whether  the  part  of 
the  10th  section  of  the  act  of  1898  upon 
which  the  first  count  of  the  indictment  was 
based  is  repugnant  to  the  6th  Amendment 
of  the  Constitution,  declaring  that  no  person 
shall  be  deprived  of  liberty  or  property  with- 
out due  process  of  law.  In  our  opinion  that 
section,  in  the  particular  mentioned,  is  an 
invasion  of  the  personal  liberty,  as  well  at 
of  the  right  of  property,  guaranteed  by  thai 
Amendment.  Such  liberty  and  right  cm- 
brace  the  right  to  make  contracts  for  the 
purchase  of  the  labor  of  others,  and  equal- 
ly the  riglit  to  make  contracts  for  the  sale 
of  one's  own  labor;  each  right,  however,  be- 
ing subject  to  the  fundamental  condition 
that  no  contract,  whatever  its  subject-mat- 
ter, can  be  sustained  which  the  law,  upon 
reasonable  grounds,  forbids  as  inconsistent 
with  the  public  interests,  or  as  hurtful  to 
the  public  order,  or  as  detrimental  to  the 
common  good.  This  court  has  said  that  "in 
every  well-ordered  society,  charged  with  the 
duty  of  conserving  the  safety  of  its  members, 
the  rights  of  the  individual  in  respect  of  his 
liberty  may,  at  times,  under  the  pressure 
of  great  dangers,  be  subjected  to  such  re- 
straint, to  be  enforced  by  reasonable  regula- 
tions, as  the  safety  of  the  general  public 
may  demand."  tTacobson  v.  Massachusetts, 
107  U.  S.  U,  29,  49  L.  ed.  643,  661,  26  Sup. 
Ct.  Rep.  368,  362,  and  authorities  there 
cited.  Without  stopping  to  consider  what 
would  have  been  the  rights  of  the  railroad 
company  under  the  6th  Amendment,  had  it 
been  indicted  under  the  act  of  Congress,  it  is 
sufficient  in  this  case  to  say  that,  as  agent  of 
the  railroad  company,  and,  as  such,  respon- 
sible for  the  conduct  of  the  business  «of  one 
of  its  departments,  it  was  the  defendant 
Adair's  right — and  that  right  inhered  in  his 
personal  liberty,  and  was  also  a  right  of 
property — to  serve  his  employer  as  best  he 
could,  so  long  as  he  did  nothing  that  was 
reasonably  forbidden  by  law  as  injurious  to 
the  public  interests.  It  was  the  right  of  the 
defendant  to  prescribe  the  terms  upon  which 
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the  services  of  Coppage  would  be  accepted, 
and  it  was  the  right  of  Coppage  to  become  or 

[17S]not,  *as  he  chose,  an  employee  of  the  rail- 
road company  upon  the  terms  offered  to  him. 
Mr.  Cooley,  in  his  treatise  on  Torts,  p.  278, 
Well  says:  "It  is  a  part  of  every  man's 
civil  rights  that  he  be  left  at  liberty  to  re- 
fuse business  relations  with  any  person 
whomsoever,  whether  the  refusal  rests  upon 
reason,  or  is  the  result  of  whim,  caprice, 
prejudice,  or  malice.  With  his  reasons  nei- 
ther the  public  nor  third  persons  have  any 
legal  concern.  It  is  also  his  right  to  have 
business  relations  with  anyone  with  whom 
he  can  make  contracts,  and,  if  he  is  wrong- 
fully deprived  of  this  right  by  others,  he  is 
entitled  to  redress.*' 

In  Lochner  v.  New  York,  198  U.  S.  45, 
63,  56,  49  L.  ed.  937,  940,  941,  25  Sup.  Gt. 
Rep.  539,  541,  543,  which  involved  the  valid- 
ity of  a  state  enactment  prescribing  cer- 
tain maximum  hours  for  labor  in  bakeries, 
and  which  made  it  a  misdemeanor  for  an 
employer  to  require  or  permit  an  employee 
in  such  an  establishment  to  work  in  excess 
of  a  given  number  of  hours  each  day,  the 
court  said:  "The  general  right  to  make  a 
contract  in  relation  to  his  business  is  part 
of  the  liberty  of  the  individual  protected  by 
the  14th  Amendment  of  the  Federal  Consti- 
tution. Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427.  Un- 
der  that  provision  no  state  can  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law.  The  ri';ht  to  purchase 
or  to  sell  labor  is  part  of  the  liberty  pro- 
tected by  this  Amendment,  unless  there  arc 
circumstances  which  exclude  the  right. 
There  are,  however,  certain  powers  existing 
in  the  sovereignty  of  each  state  in  the  Union, 
somewhat  vaguely  termed  'police  powers,' 
the  exact  description  and  limitation  of  which 
have  not  been  attempted  by  the  courts. 
Those  powers,  broadly  stated,  and  without, 
at  present,  any  attempt  at  a  more  specific 
limitation,  relate  to  the  safety,  health,  mor- 
als, and  general  welfare  of  the  public.  Both 
property  and  liberty  are  held  on  such  rea- 
sonable conditions  as  may  be  imposed  by  the 
governing  power  of  the  state  in  the  exercise 
of  those  powers,  and  with  such  conditions 
the  14th  Amendment  was  not  designed  to 
interfere.  Muglcr  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Re 
Kemmler.  130  U.  S.  436,  34  L.  ed.  519.  10 
Sup.  Ct.  Rep.  930;  Crowley  v.  Chrlstensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Re  Converse,  137  U.  S.  624,  34  L.  ed. 
796,  11  Sup.  Ct.  Rep.  191.    .     .     .     In  every 

[174]case  that  *como8  before  this  court,  therefore, 
where  legislation  of  this  character  is  con- 
cerned, and  where  the  protection  of  the  Fed- 
eral Constitution  is  sought,  the  question 
necessarily  arises:     Is  this  a  fair,  reason-  ^ 


able,  and  appropriate  exercise  of  the  polto 
power  of  the  state,  or  is  it  an  unreasoiiAbli» 
unnecessary,  and  arbitrary  interference  with 
the  right  of  the  individual  to  his  personal 
liberty  or  to  enter  into  those  contracts  in 
relation  to  labor  which  may  seon  to  him  ap- 
propriate or  necessary  for  the  support  of 
himself  and  his  family?  Of  course,  the  lib- 
erty of  contract  relating  to  labor  includes 
both  parties  to  it.  The  one  has  as  much 
right  to  purchase  as  the  other  to  sell  labor." 
Altl|ough  there  was  a  difference  of  opinion 
in  that  case  among  the  members  of  the  court 
as  to  certain  propositions,  there  was  no  disa* 
greement  as  to  the  general  proposition  thai 
there  is  a  liberty  of  contract  which  cannot 
be  unreasonably  interfered  with  by  legis* 
lation.  The  minority  were  of  opinion  that 
the  business  referred  to  in  the  New  York 
statute  was  such  as  to  require  regulation, 
and  that,  as  the  statute  was  not  shown  plain- 
ly and  palpably  to  have  imposed  an  unrea- 
sonable restraint  upon  freedom  of  contract, 
it  should  be  regarded  by  the  courts  as  a  val- 
id exercise  of  the  state's  power  to  care  for 
the  health  and  safety  of  its  people. 

While,  as  already  suggested,  the  right  of 
liberty  and  property  guarantee  by  the  Con- 
stitution against  deprivation  without  due 
process  of  law  is  subject  to  such  reasonable 
restraints  as  the  common  good  or  the  gen- 
eral welfare  may  require,  it  is  not  within 
the  functions  of  government — ^at  least,  in 
the  absence  of  contract  between  the  parties 
— to  compel  any  person,  in  the  course  of  his 
business  and  against  his  will,  to  accept  or 
retain  the  personal  services  of  another,  or 
to  compel  any  person,  against  his  will,  to 
perform  personal  services  for  another.  The 
right  of  a  person  to  sell  his  labor  upon  such 
terms  as  he  deems  proper  is,  in  its  essence, 
the  same  as  the  right  of  the  purdiaser  of 
labor  to  prescribe  the  conditions  upon  which 
he  will  accept  such  labor  from  the  person 
ofTcring  to  sell  it.  So  the  right  of  the  em- 
ployee to  quit  the  service  of  the  employer, 
*for  whatever  reason,  is  the  same  as  the  right[  1 
of  the  employer,  for  whatever  reason,  to  dis- 
pense with  the  services  of  such  employee. 
It  was  the  legal  right  of  the  defendant, 
Adair, — however  unwise  such  a  course  might 
have  been, — ^to  discharge  Coppage  because  of 
his  being  a  member  of  a  labor  organisation, 
as  it  was  the  legal  right  of  Coppage,  if  lie 
saw  fit  to  do  so, — however  unwise  such  a 
course  on  his  part  might  have  been, — ^to  quit 
the  service  in  which  he  was  engaged,  bo- 
cause  the  defendant  employed  some  persons 
who  were  not  members  of  a  labor  organiza- 
tion. In  all  such  particulars  the  employer 
and  the  employee  have  equality  of  right,  and 
any  legislation  that  disturbs  that  equalitj 
is  an  arbitrary  inturference  with  the  liber^ 
of  contract  which  no  government  can  legally 
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justify  in  a  free  land.    These  views  find  sup- 
port in  adjudged  cases,  some  of  which  are 
dted  in  the  margin.f     Of  course,   if  the 
parties  bj  contract  fixed  the  period  of  serr- 
ice,    and    prescribed    the    conditions    upon 
which  the  contract  may  be  terminated,  such 
contract  would  control  the  rights  of  the  par- 
ties as  between  themselves,  and  for  any  vio- 
lation of  those  provisions  the  party  wronged 
would  have  his  appropriate    civil    action. 
And  it  may  be — but  upon  that  point  we  ex- 
press no  opinion — that,  in  the  case  of  a  la- 
bor contract  between  an  employer  engaged 
in  interstate  commerce  and   his  employee, 
Congress  could  make  it  a  crime  for  either 
party,  without  sufficient  or  just  excuse  or 
notice,  to  disregard  the  terms  of  such  con- 
tract or  to  refuse  to  perform  it.    In  the  ab- 
sence, however,  of  a  valid  contract  between 
the   parties  controlling  their    conduct    to- 
wards  each   other   and   fixing  a   period   of 
service,  it  cannot  be,  we  repeat,  that  an  em- 
ployer is  under  any  legal  obligation,  against 
his  will,  to  retain  an  employee  in  his  per- 
CJ^cnal  service  any  more  than  an  employee  *can 
be  compelled,  against  his  will,  to  remain  in 
the  personal  service  of  another.     So  far  as 
this  record  discloses  the  facts  the  defend- 
ant, who  seemed  to  have  authority  in  the 
premises,  did  not  agree  to  keep  Coppage  in 
service   for   any    particular   time,   nor   did 
Coppage  agree  to  remain  in  such  service  a 
moment  longer  than  he  chose.     Tlie  latter 
was  at  liberty  to  quit  the  service  without 
assigning  any  reason  for  his  leaving.    And 
the  defendant  was  at  liberty,  in  his  discre- 
tion,   to    discharge    Coppage    from    service 
without  giving  any  reason  for  so  doing. 

As  the  relations  and  the  conduct  of  the 
parties  towards  each  other  was  not  con- 
trolled by  any  contract  other  than  a  general 

tPeople  V.  Marcus,  185  N.  Y.  257,  7  L.B. 
A.(N.S.)  282,  113  Am.  St.  Rep.  902,  77  N. 
E.  1073;  National  Protective  Asso.  v.  Gum- 
ming, 170  N.  Y.  316,  68  L.R.A.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  360 ;  Jacobs  v.  Cohen. 
183  N.  Y.  207,  2  L.R.A. (N.8.)  292,  111  Am. 
St.  Rep.  730,  76  N.  E.  5;  State  v.  Julow, 
129  Mo.  163,  29  L.R.A.  257,  50  Am.  St.  Rep. 
443,  31  S.  W.  781;  SUte  v.  Goo<l\vill,  33  W. 
Va.  179,  0  L.R.A.  621,  25  Am.  St.  Rep.  803. 
10  S.  E.  285;  Gillespie  v.  People,  188  111. 
170.  52  L.R.A.  283,  80  Am.  St.  Rep.  176.  68 
N.  E.  1007;  State  ex  rel.  Zillmer  v.  Kreutz- 
berg,  114  Wis.  630,  58  L.R.A.  748,  91  Am. 
St.  Rep.  934,  90  N.  W.  1098;  Wallace  v. 
Georgia.  C.  k  N.  R.  Co.  94  Ga.  732,  22  S.  E. 
579;  Hundley  v.  Louisville  &  N.  R.  Co.  105 
Ky.  162,  63  L.R.A.  289,  88  Am.  St.  Rep. 
298,  48  S.  W.  429;  Brewster  v.  C.  Miller's 
Sons  Co.  101  Ky.  368,  38  L.R.A.  505,  41  S. 
W.  301;  New  York,  C.  A  St.  L.  R.  Co.  v. 
Schaffer,  65  Ohio  St.  414,  62  L.R.A.  931. 
87  Am.  St.  Rep.  628,  62  N.  E.  1030;  Arthur 
V.  Oakes.  25  L.R.A.  414,  4  Inters.  Com.  Rep. 
744,  1 1  C.  0.  A.  209,  24  U.  S.  App.  239,  63 
Fed.  310. 


employment  on  one  side  to  accept  the  seiT- 
ices  of  the  employee  and  a  general  agrae- 
ment  on  the  other  side  to  render  services  to 
the  employer, — no  term  being  fixed  for  the 
continuance  of  the  employment, — Congress 
could  not,  consistently  with  the  5th  Amend- 
ment,  make  it  a  crime  against  the  United 
States  to  discharge  the  employee  becauM 
of  his  being  a  member  of  a  labor  organiza- 
tion. 

But  it  is  suggested  that  the  authority  to 
make  it  a  crime  for  an  agent  or  officer  of  an 
interstate  carrier,  having  authority  in  the 
premises  from  his  principal,  to  discharga 
an  employee  from  service  to  such  carrier, 
simply  because  of  his  membership  in  a  labor 
organization,  can  be  referred  to  the  power 
of  Congress  to  regulate  interstate  commerca, 
without  regard  to  any  question  of  personal 
liberty  or  right  of  property  arising 
under  the  5th  Amendment.  This  sug- 
gestion can  have  no  bearing  in  the 
present  discussion  unless  the  statute,  in  the 
particular  just  stated,  is,  within  the  mean- 
ing of  the  Constitution,  a  regulation  of 
commerce  among  the  states.  If  it  be  not, 
then  clearly  the  government  cannot  invoke 
the  commerce  clause  of  the  Constitution  at 
sustaining  the  indictment  against  Adair. 

Let  us  inquire  what  is  commerce,  the 
power  to  reguhite  which  is  given  to  Coa- 
gress  ? 

This  question  has  been  frequently  pro- 
pounded in  this  court,  and  the  answer  haa 
been — and  no  more  specific  answer  could 
*well  have  been  given — that  commerce  among[177] 
the  several  states  comprehends  traffic,  in- 
tercourse, trade,  navigation,  communica- 
tion, the  transit  of  persons,  and  the  trans- 
mission of  messages  by  telegraph, — indeed, 
every  species  of  commercial  intercourse 
among  the  several  states, — but  not  that  com- 
merce "completely  internal,  which  is  car- 
ried on  between  man  and  man,  in  a  state, 
or  between  different  parts  of  the  same  statSi 
and  which  does  not  extend  to  or  aflect  other 
states."  The  power  to  regulate  interstate 
commerce  is  the  power  to  prescribe  rules  by 
which   such  commerce   must  be  governed.f 

tGibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Alniy  v.  California,  24  How.  169,  16 
Ti.  ed.  C44;  Pensacola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.  96  U.  S.  1,  9,  12,  24  L.  ed. 
708,  710,  711;  Mobile  County  v.  Kimball, 
102  U.  S.  691,  26  L.  ed.  238;  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347,  356, 
30  L.  ed.  1187,  1188,  I  Inters.  Com.  Rep. 
300,  7  Sup.  Ct.  Rep.  1126;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  352.  47 
L.  ed.  492,  499,  23  Sup.  Ct.  Rep.  321 ;  North- 
ern Securities  Co.  v.  United  States,  193  U. 
S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep.  486; 
Howard  v.  Illinois  C.  R.  Co.  (present  term) 
207  U.  S.  463,  ante,  141,  28  Sup.  Ct.  Rep. 
141. 
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Of  course,  as  has  been  often  said,  Congress 
has  a  large  discretion  in  the  selection  or 
choice  of  the  means  to  be  employed  in  thi> 
regulation  of  interstate  commerce,  and  such 
discretion  is  not  to  be  interfered  with  except 
where  that  which  is  done  is  in  plain  viola- 
tion of  the  Constitution.     Northern  Securi- 
ties Co.  V.  United  States,  103  U.  S.  197,  48 
L.  ed.  679,  24  Sup.  Ct.  Rep.  436,  and  au- 
thorities there  cited.    In  this  connection  we 
may  refer  to  Johnson  v.  Southern  P.  Co. 
196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep. 
168,  relied  on  in  argument,  which  case  arose 
under  the  act  of  Congress  of  March  2d,  1893 
(27  Stat,  at  L.  531,  chap.  19G,  U.  S.  Com  p. 
SUt.  1901,  p.  3174).    That  act  required  car- 
riers   engaged    in    interstate    commerce    to 
equip  their  cars  used  in  such  commerce  with 
automatic  couplers  and  continuous  brakes, 
and    their    locomotives    with    driving-wheel 
brakes.     But  the  act  upon  its  face  showed 
that  its  object  was  to  promote  the  safety  of 
employees  and  travelers  upon  railroads;  and 
this  court  sustained  its  validity  upon  the 
ground  that  it  manifestly  had  reference  to 
interstate  commerce,  and  was  calculated  to 
subserve  the  interests  of  such  commerce  by 
affording  protection  to  employees  and  trav- 
elers.    It  was  held  that  there  was  a  sub- 
stantial    connection     between     the     object 
sought  to  be  attained  by  the  act  and  the 
means  provided  to  accomplish  that  object. 
So,  in  regard  to  Howard  v.  Illinois  C.  R. 
[178]Co.  'decided  at  the  present  term.    207  U.  S. 
463,  ante,  297,  28   Sup.  Ct.  Rep.   141.     In 
that  case  the  court  sustained  the  authority 
of  Congress,  under  its  power  to  regulate  in- 
terstate commerce,  to  prescribe  the  rule  of 
liability,  as  between  interstate  carriers  and 
its  employees  in  such  interstate  commerce, 
in  cases  of  personal  injuries  received  by  em- 
ployees while  actually  engaged  in  such  com- 
merce.    The    decision    on    this    point    was 
placed  on  the  ground  that  a  rule  of  that 
character  would  have  direct  reference  to  the 
conduct  of  interstate  commerce,  and  would, 
therefore,  be  within  the  competency  of  Con- 
gress to  establish  for  commerce  among  the 
states,  but  not  as  to  commerce  completely 
internal  to  a  state.     Manifestly,  any  rule 
prescribed  for  the  conduct  of  interstate  com- 
merce, in  order  to  be  within  the  competency 
of   Congress   under   its   power   to   regulate 
commerce  among  the  states,  must  have  some 
real  or  substantial   relation   to  or  connec- 
tion   with    the    commerce    regulated.     But 
what  possible  legal  or  logical  connection  is 
there  between  an  employee's  membership  in 
a  labor  organization  and  the  carr}'ing  on  of 
interstate  commerce?     Such   relation  to  a 
labor   organization    cannot   have,   in    itself 
and  in  the  eye  of  the  law,  any  bearing  upon 
the  commerce  with  which  the  employee  is 
connected  by  his  labor  and  services.    Labor 


associations,  we  assume,  are  organized  for 
the  general  purpose  of  improving  or  better- 
ing the  conditions  and  conserving  the  inter- 
ests of  its  members  as  wage-earners, — am 
object  entirely  legitimate  and  to  be  com- 
mended rather  than  condemned.  But  surely 
those  associations,  as  labor  organizational 
have  nothing  to  do  with  interstate  com- 
merce, as  such.  One  who  engages  in  the 
service  of  an  interstate  carrier  will,  it  must 
be  assumed,  faithfully  perform  his  duty, 
whether  he  be  a  member  or  not  a  member 
of  a  labor  organization.  His  fitness  for  the 
position  in  which  he  labors  and  his  diligence 
in  the  discharge  of  his  duties  cannot,  in  law 
or  sound  reason,  depend  in  any  degree  upon 
his  being  or  not  being  a  member  of  a  labcMr 
organization.  It  cannot  be  assumed  that 
his  fitness  is  assured,  or  his  diligence  in- 
creased, by  such  membcrsliip,  or  that  he  is 
less  fit  or  less  diligent  because  *of  his  not[l 
being  a  member  of  such  an  organization. 
It  is  the  employee  as  a  man,  and  not  as  a 
member  of  a  labor  organization,  who  labors 
in  the  service  of  an  interstate  carrier.  Will 
it  be  said  that  the  provision  in  question  had 
its  origin  in  the  apprehension,  on  the  part 
of  Congress,  that,  if  it  did  not  show  more 
consideration  for  members  of  labor  organ- 
izations than  for  wage-earners  who  were  not 
members  of  such  organizations,  or  if  it  did 
not  insert  in  the  statute  some  such  provi- 
sion as  the  one  here  in  question,  members 
of  labor  organizations  would,  by  illegal  or 
violent  measures,  interrupt  or  impair  the 
freedom  of  commerce  among  the  states?  We 
will  not  indulge  in  any  such  conjectures, 
nor  make  them,  in  whole  or  in  part,  the 
basis  of  our  decision.  We  could  not  do  so 
consistently  with  the  respect  due  to  a  co- 
ordinate department  of  the  govcrnmont.  We 
could  not  do  so  without  imputing  to  Con- 
gress the  purpose  to  accord  to  one  class  of 
wage-earners  privileges  withheld  from  an- 
other class  of  wage-earners,  engagotl,  it  may 
be,  in  the  same  kind  of  labor  and  serving 
the  same  employer.  Nor  will  we  assume,  in 
our  consideration  of  this  case,  that  mem- 
bers of  labor  organizations  will,  in  any  con- 
siderable numbers,  resort  to  illegal  methods 
for  accomplishing  any  particular  object  they 
have  in  view. 

Looking  alone  at  the  words  of  the  statute 
for  the  purpose  of  ascertaining  its  scope 
and  effect,  and  of  determining  its  validity, 
we  hold  that  there  is  no  such  connection 
between  interstate  commerce  and  member- 
ship in  a  labor  organization  as  to  authorise 
Congress  to  make  it  a  crime  against  tlie 
United  States  for  an  agent  of  an  interstate 
carrier  to  discharge  an  employee  because  of 
such  membership  on  his  part.  If  such  a 
IKiwer  exists  in  Congress  it  is  difficult  to 
perceive  why  it  might  not^  by  absolute  regu- 
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latioii,  require  interstate  carriers,  under 
penalties,  to  employ,  in  the  conduct  of  its 
interstate  business,  onty  members  of  labor 
organizations,  or  only  those  who  are  not 
members  of  such  organizations, — ^a  power 
which  could  not  be  recognized  as  existing 
under  the  Constitution  of  the  United  States. 
No  such  rule  of  criminal  liability  as  that  to 
[ISO] which  *we  have  referred  can  be  regarded  as, 
in  any  just  sense,  a  regulation  of  interstate 
commerce.  We  need  scarcely  repeat  what 
this  court  has  more  than  once  said,  that  the 
power  to  regulate  interstate  commerce, 
great  and  paramount  as  that  power  is,  can- 
not be  exerted  in  violation  of  any  funda- 
mental right  secured  by  other  provisions  of 
the  Constitution.  Gibbons  v.  Ogden,  0 
Wheat.  1,  19G,  6  L.  ed.  23,  70;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  353, 
47  L.  ed.  402,  500,  23  Sup.  Ct.  Rep.  321. 

It  results,  on  the  whole  case,  that  the 
provision  of  the  statute  under  which  tlie 
defendant  was  convicted  must  be  held  to  be 
repugnant  to  the  5th  Amendment,  and  as 
not  embraced  by  nor  within  the  power  of 
Congress  to  regulate  interstate  commerce, 
but,  under  the  guise  of  regulating  inter- 
state commerce,  and  as  applied  to  this  case, 
it  arbitrarily  sanctions  an  illegal  invasion 
of  the  personal  liberty  as  well  as  the  right 
of  property  of  the  defendant,  Adair. 

We  add  that  since  the  part  of  tlic  act  of 
1898  upon  which  the  first  count  of  the  in- 
ciictment  is  based,  and  upon  which  alone  the 
<lcfcndant  was  convicted,  is  severable  from 
its  other  parts,  and  as  what  has  been  said 
is  sufficient  to  dispose  of  the  present  case, 
Xve   are   not  called  upon   to  consider  other 
^nd  independent  provisions  of  the  act,  such, 
^or   instance,  as  the   provisions  relating  to 
«irbitration.     This  decision  is  therefore  re- 
stricted to  the  question  of  the  validity  of 
^lie  particular  provision  in  the  act  of  Con- 
gress making  it  a  crime  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier  to  discharge  an  employee  from 
its  service  because  of  his  being  a  member 
of  a  labor  organization. 

The  judgment  must  be  reversed,  with  di- 
rections to  set  aside  the  verdict  and  judg- 
ment of  conviction,  sustain  the  demurrer  to 
the  indictment,  and  dismiss  the  case. 
It  is  so  ordered. 

Mr.   Justice   Moody  did   not  participate 
in  the  decision  of  this  case. 

Mr.  Justice  McKcnna,  dissenting: 
The  opinion  of  the  court  proceeds  upon 
^^IJsomewhat  narrow  *lines  and  either  omits  or 
does  not  give  adequate  prominence  to  the 
considerations  which,  I  think,  are  determi- 
native of  the  questions  in  the  case.  The 
principle  upon  which  the  opinion  ia  ground- 
61  L.  ed. 


I  ed  is,  as  I  understand  it,  that  a  labor  or- 
ganization has  no  legal  or  logical  connec- 
tion with  interstate  commerce,  and  that  the 
fitness  of  an  employee  has  no  dependence  or 
relation  with  bis  membership  in  such  or- 
ganization. It  is  hence  concluded  that  to 
restrain  his  discharge  merely  on  account  of 
such  membership  is  an  invasion  of  the  liber- 
ty of  the  carrier  guaranteed  by  the  5th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  The  conclusion  is  irresistible  if 
the  propositions  from  which  it  is  deduced 
may  be  viewed  as  abstractly  aa  the  opinion 
views  them.     May  they  be  so  viewed? 

A  summary  of  the  act  is  necessary  to 
understand  |  10.  Detach  that  section  from 
the  other  provisions  of  the  act  and  it  might 
be  open  to  condemnation. 

The  1st  section  of  the  act  designates  the 
carriers  to  whom  it  shall  apply.  The  2d 
section  makes  it  the  duty  of  the  chairman 
of  the  Interstate  Commerce  Commission  and 
the  Commissioner  of  Labor,  in  case  of  a 
dispute  between  carriers  and  their  employees 
which  threatens  to  interrupt  the  business  of 
the  carriers,  to  put  themselves  in  commu- 
nication with  the  parties  to  the  controversy 
and  use  efi'orts  to  "mediation  and  concilia- 
tion." If  the  efTorts  fail,  then  I  3  provides 
for  the  appointment  of  a  board  of  arbitra- 
tion,—-one  to  be  named  by  the  carrier,  one 
by  the  labor  organization  to  which  the  em- 
ployees belong,  and  the  two  thus  chosen 
shall  select  a  third. 

There  is  a  provision  that  if  the  employees 
belong  to  different  organizations  they  shall 
concur  in  the  selection  of  the  arbitrator. 
The  board  is  to  give  hearings;  power  is  vest- 
ed in  the  board  to  summon  witnesses,  and 
provision  is  made  for  filing  the  award  in 
the  clerk's  office  of  the  circuit  court  of  the 
United  States  for  the  district  where  the  con- 
troversy    arose.    Other    sections    complete 

the  scheme  of  arbitration  thus  outlined, 
and  make,  as  far  as  possible,  the  proceed- 
ings of  the  arbitrators  *  judicial,  and,  pend-[18i] 
ing  them,  put  restrictions  on  the  parties, 
and  damages  for  violation  of  the  restric- 
tions. 

Even  from  this  meager  outline  may  bt 
perceived  the  justification  and  force  of  | 
10.  It  prohibits  discrimination  by  a  car- 
rier engaged  in  interstate  commerce,  in  the 
employment  under  the  circumstances  here- 
after mentioned,  or  the  discharge  from  em- 
ployment of  members  of  labor  organizations 
"hfcauae  of  such  membership."  This  the 
opinion  condemns.  The  actions  prohibited, 
it  is  asserted,  are  part  of  the  liberty  of  a 
carrier,  protected  by  the  Constitution  of  the 
United  States  from  limitation  or  regula- 
tion. I  may  observe  that  the  declaration 
is  clear  and  unembarrassed  by  any  material 
benefit  to  the  carrier  from  its  exercise.    It 


lSt-184 


SuPBEMB  Ck>usr  09  THK  Unitbd  Statm. 


Oct.  TtMm$ 


may  be  exercised  with  reason  or  without 
reason,  though  the  business  of  the  carrier 
is  of  public  concern.  This,  then,  is  tlie 
contention,  and  I  bring  its  elements  into 
bold  relief  to  submit  against  them  what  J 
deem  to  be  stronger  considerations,  based  on 
the  statute  and  sustained  by  authority. 

I  take  for  granted  that  the  expressions  of 
the  opinion  of  the  court,  which  seems  to 
indicate  that  the  provisions  of  |  10  are  ille- 
gal because  their  violation  is  made  crimi- 
nal, are  used  only  for  description  and  inci- 
dental emphasis,  and  not  as  the  essential 
ground  of  the  objections  to  those  provisions. 

I  may  assume  at  the  outset  that  the 
liberty  guaranteed  by  the  5th  Amendment 
is  not  a  liberty  free  from  all  restraints  and 
limitations,  and  this  must  be  so  or  govern- 
ment could  not  be  beneficially  exercised  in 
many  cases.  Therefore,  in  judging  of  any 
legislation  which  imposes  restraints  or  lim- 
itations, the  inquiry  must  be,  What  is  their 
purpose,  and  is  the  purpose  within  one  of 
the  powers  of  government  7  Applying  this 
principle  immediately  to  the  present  case, 
without  beating  about  in  the  abstract,  the 
inquiry  must  be  whether  |  10  of  the  act  of 
Ck>ngre8s  has  relation  to  the  purpose  which 
induced  the  act,  and  which  it  was  enacted 
to  accomplish,  and  whether  such  purpose 
is  in  aid  of  interstate  commerce,  and  not 
a  mere  restriction  upon  the  liberty  of  carri- 
ers to  employ  whom  they  please,  or  to  have 
business  relations  with  whom  they  please. 
[18S]In  the  inquiry  there  ^is  necessarily  involved 
a  definition  of  interstate  commerce  and  of 
what  is  a  regulation  of  it.  As  to  the  first, 
I  may  concur  with  the  opinion;  as  to  the 
second,  an  immediate  and  guiding  light  is 
alTorded  by  the  case  of  Howard  v.  Illinois 
C.  R.  Co.,  recently  decided.  207  U.  S.  403, 
ante,  297,  28  Sup.  Ct.  Rep.  141.  In  that 
case  there  was  a  searching  scrutiny  of  the 
powers  of  Congress,  and  it  was  held  to  be 
competent  to  establish  a  new  rule  of  liabili- 
ty of  the  carrier  to  his  employees;  in  a 
word,  competent  to  regulate  the  relation  of 
master  and  servant, — a  relation  apparently 
remote  from  commerce,  and  one  which  was 
earnestly  urged  by  the  railroad  to  be  remote 
from  commerce.  To  the  contention  the 
court  said :  "But  we  may  not  test  the  power 
of  Congress  to  regulate  commerce  solely  by 
abstractly  considering  the  particular  sub- 
ject to  which  a  regulation  relates,  irrespec- 
tive of  whether  the  regulation  in  question 
is  one  of  interstate  commerce.  On  the  con- 
trary, the  test  of  power  is  not  merely  the 
matter  regulated,  but  whether  the  regula- 
tion is  directly  one  of  interstate  commerce, 
or  is  embraced  within  the  grant  conferred 
on  Congress  to  use  all  lawful  means  neces- 
sary and  appropriate  to  the  execution  of  the 
/>ower  to  regulate  commerce."  In  other 
words,  ibM,t  the  power  ia  not  confined  to  a 


regulation  of  the  mere  movement  of  gooda 
or  persons. 

And  there  are  other  examples  in  our  da- 
cisions— examples,  too,  of  liberty  of  con- 
tract  and  liberty  of  forming  busineas  re- 
lations (made  conspicuous  as  grounds  of 
decision  in  the  present  case) — ^which  were 
compelled  to  give  way  to  the  power  of  Con- 
gress. Northern  Securities  Co.  ▼.  United 
SUtes,  103  U.  S.  200,  48  L.  ed.  679,  24  Sup. 
Ct.  Rep.  436.  In  that  case  exactly  the  same 
definitions  were  made  as  made  here  and  the 
st.me  contentions  were  pressed  as  are  pressed 
here.  The  Northern  Securities  Company 
was  not  a  railroad  company.  Its  corporate 
powers  were  limited  to  buying,  selling,  and 
holding  stock,  bonds,  and  other  securities, 
and  it  was  contended  that,  as  such  busi- 
ness was  not  commerce  at  all,  it  could  not 
be  within  the  power  of  Congress  to  regu- 
late. The  contention  was  not  yielded  to, 
though  it  had  the  support  of  members  of 
this  court.  Asserting  the  application  of  the 
anti-trust  *act  of  1890  [26  Stat,  at  L.  20s>,[lfl 
chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200) 
to  such  business,  and  the  power  of  Congress 
to  regulate  it,  the  court  said  ''that  a  sound 
construction  of  the  Constitution  allows  to 
Congress  a  large  discretion  'with  respect 
to  the  means  by  which  the  powers  it  [the 
commerce  clause]  confers  are  to  be  carried 
into  execution,  which  enables  that  body  to 
perform  the  high  duties  assigned  to  it,  in 
the  manner  most  beneficial  to  the  people.*" 
It  was  in  recognition  of  this  principle  thai 
it  was  declared  in  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  571,  43  L.  ed.  288, 
19  Sup.  Ct.  Rep.  25:  "Tlie  prohibition  of 
such  contracts  [contracts  fixing  rates]  may, 
in  the  judgment  of  Congress,  be  one  of  the 
reasonable  necessities  for  the  proper  regu- 
lation of  commerce,  and  Congress  is  the 
judge  of  such  necessity  and  propriety,  un- 
less, in  case  of  a  poseibh  groae  pcrvcrBiom 
of  the  principle,  the  courts  might  be  applied 
to  for  relief."  The  contentions  of  the  parties 
in  the  case  invoked  the  declaration.  There, 
as  here,  an  opposition  was  asserted  between 
the  liberty  of  the  railroads  to  contract  with 
one  another  and  the  power  of  Congress  to 
regulate  commerce.  That  power  was  pro- 
nounced paramount,  and  it  was  not  per- 
ceived, as  it  seems  to  be  perceived  now,  that 
it  was  subordinate,  and  controlled  by  the 
provisions  of  the  5tli  Amendment.  Nor 
was  the  relation  of  the  power  of  Congress 
to  that  Amendment  overlooked.  It  was 
commented  upon  and  reconciled.  And  there 
is  nothing  whatever  in  Gibbons  v.  Ogden, 
9  Wheat.  1,  6  L.  ed.  23,  or  in  lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  47 
L.  ed.  402,  23  Sup.  Ct.  Rep.  321,  which  is 
to  the  contrary. 

From  these  considerations  we  may  pass 
to  an  inspection     of  the  statute  of  whieh 
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I  10  Sa  a  part,  and  inquire  as  to  jts  purpose,  |  could  it  be  made  an  aid  if,  pending  the  ef- 
and  if  the  means  which  it  employs  has  re-  forts  of  ''mediation  and  conciliation"  *of  the[186] 
lation   to   that   purpose   and    to   interstate  ^  dispute,  as  provided  in  |  2  of  the  act,  otIVer 
eommerce.     Tlie   provisions  of  tlie   act  are  provisions  of  the  act  may  be  arbitrarily  die- 
explicit    and    present    a    well    co-ordinated  regarded,  which  are  of  concern  to  the  mem- 
plan  for  the  settlement  of  disputes  between  bers  in  the  dispute?    How  can  it  be  an  aid, 
carriers   and  their  employees,   by   bringing  bow  can  controversies  which  may  seriously 
the  disputes   to  arbitration   and   accommo  interrupt  or  threaten  to  interrupt  the  busi- 
datlon,  and  thereby  prevent  strikes  and  the  ness  of  carriers  (I  paraphrase  the  words  of 
public   disorder   and   derangement  of   busi-  the  statute)   be  averted  or  composed  if  the 
ness  that  may  be  consequent  upon  them.     I  carrier  can  bring  on  the  conflict  or  prevent 
submit    no    worthier    purpose    can    engage  its  amicable  settlement  by  the  exercise  of 
legislative    attention    or   be    the    object    of  mere  whim  and  caprice?    I  say  mere  whim 
legislative  action,  and,  it  might  be  urged,  or  caprice,  for  this  is  the  liberty  which  is 
l85]*to  attain  which  the  congressional  judgment  attempted  to  be  vindicated  as  the  constitu- 
of  means  should   not  be  brought   under  a  tional  right  of  the  carriers.     And  it  may 
rigid  limitation  and  condemned,  if  it  con-  be  exercised  in  mere  whim  and  caprice.     If 
tribute    in    any   degree    to    the    end,   as    a  ability,  the  qualities  of  eflicient  and  faith- 
"gross  perversion  of  the  principle"  of  regu-  ful  workmanship,  can  be  found  outside  of 
lation,  the  condition  which,  it  was  said  in  labor    associations,    surely    they    may    be 
United  States  v.  Joint  Traffic  Asso.  supra,  found  inside  of  them.    Liberty  is  an  attruc- 
might  justify  an  appeal  to  the  courts.  tive  theme,  but  the  liberty  which  is  exer- 
We  are  told  that  labor  associations  are  cised    in    sheer   antipathy    does   not    plead 
to  be  commended.    May  not,  then,  Congress  strongly  for  recognition, 
recognize  their  existence?  yes,  and  recognize        There  is  no  question  here  of  the  right  of 
their    power   as   conditions    to   be    counted  a  carrier  to  mingle  in  his  service  "union" 
with  in  framing  its  legislation?     Of  what  and  "nonunion"  men.    If  there  were,  broad- 
use  would  it  be  to  attempt  to  bring  bodies  er  considerations  might  exist.     In  such   a 
of   men   to   agreement   and   compromise   of  right  there  would  be  no  discrimination  for 
controversies   if  you   put  out  of  view   the  the  "union"  and  no  discrimination  against 
Influences  which  move  them  or  the  fellow-  it.    The  efficiency  of  an  employee  would  be 
%hip    which    binds    them, — maybe    controls  its  impulse  and  ground  of  exercise. 
and    impels    them,    whether    rightfully    or        I   need   not   stop   to   conjecture   whether 
wrongfully,  to  make  the  cause  of  one  the  Congress  could  or  would  limit  such   right, 
cause  of  all?     And  this   practical  wisdom  It  is  certain  that  Congress  has  not  done  so 
Congress    observed,— observed,    I    may    say,  by  any  provision  of  the  act  under  considera- 
Slot,  in  speculation  or  uncertain  prevision  of  tion.      Its   letter,   spirit,   and   purpose    are 
«vils,   but    in   experience   of   evils,— an    ex-  decidedly  the  other  way.     It  imposes,  how- 
perience   which   approached   to   the   dimen-  ever,  a  restraint,  which  should  be  noticed, 
•ions   of   a   national    calamity.     The   facts  The  carriers  may  not  require  an  applicant 
«f  history  should  not  be  overlooked  nor  the  'or   employment   or  an   employee   to   agree 
course  of  legislation.     The  act  involved  in  ^^^  ^  become  or   remain  a   member  of  a 
the  present  case  was   preceded  by  one  en-  ^^^^  organization.     But  this  does  not  con- 
acted  in  1888  of  similar  purport.     25  SUt.  strain   the   employment  of  anybody,   be   he 

at  L.  601,  chap.   1063.     That  act  did  not  ^' „^  .®  ^^^'.^  ., 

.  .        -    ^  •  *•  J-  *•        •  u        "U^  >t  >8  **^a  it  cannot  be  supposed  that 

recognize  labor  associations,  or  distinguish  .  ,  .      .  ...    „,  *^* 

between  the  members  of  such  association:*  ,  .  ^  .  .  /  .  ga  or  vio- 
and  the  other  employee,  of  carrier..  It  l""*  ">«"""•  interrupt  or  impair  the  free- 
-.,,...  VAU  *  j*i.  aom  of  commerce,"  and  to  so  suppose  would 
failed  m  its  purpose,  whether  from  defect  ^  disrespect  to  a  co-ordinate  branch  of  the 
in  Its  provisions  or  other  cause  we  may  government,  and  to  impute  to  it  a  purpose 
only  conjecture.  At  any  rate,  it  did  not  «^  ^^^^^^  ^^  ^„^  ^^^^  ^^  wage-earners 
avert  the  strike  at  Chicago  in  1894.  In-  j^neges  withheld  from  another  class  of 
yestigation  followed,  and,  as  a  result  of  it,  .^^ners,  engaged,  it  may  -be,  in  the[187J 
the  act  of  1898  was  finally  passed.  Pre-  ^^^^  kind  of  labor  and  serving  the  same 
sumably  its  provisions  and  remedy  were  ad  employer."  Neither  the  supposition  nor  the 
dressed  to  the  mischief  which  the  act  of  1888  disrespect  is  necessary,  and,  it  may  be 
failed  to  reach  or  avert.  It  was  the  judg  urged,  they  are  no  more  invidious  than  to 
ment  of  Congress  that  the  scheme  of  arbi  in,pute  to  Congress  a  careless  or  deliberate 
tration  might  be  helped  by  engaging  m  it  or  purposeless  violation  of  the  constitution- 
the  labor  associations.  Those  associations  al  rights  of  the  carriers.  Besides,  the  legis- 
unifled  bodies  of  employees  in  every  depart  lation  is  to  be  accounted  for.  It,  by  iU  let- 
neat  of  the  carriers,  and  this  unity  could  ter,  makes  a  difference  between  members 
be  an  obstacle  or  an  aid  to  arbitration.  It  of  labor  organizations  and  other  employeeti 
was  attempted  to  be  made  an  aid ;  but  how  of  carriers.  If  it  did  not,  it  ^o^^  "bsA.  ^ 
61  Ii.  ed.  ^Vl 
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here  for  review.  What  did  Congress  meanf 
Had  it  no  purpose?  Was  It  moved  by  no 
cause?  Was  its  legislation  mere  wanton- 
ness and  an  aimless  meddling  with  the  com- 
merce of  the  country?  These  questions  may 
find  their  answers  in  Re  Debs,  158  U.  S. 
S64,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900. 
I  have  said  that  it  is  not  necessary  to 
suppose  that  labor  organizations  will  vio- 
late the  law,  and  it  Is  not.  Their  power 
may  be  eiTectively  exercised  without  vio- 
lence or  Illegality,  and  it  cannot  be  disre- 
spect to  Congress  to  let  a  committee  of  the 
Senate  speak  for  it  and  tell  the  reason  and 
purposes  of  its  legislation.  The  committee 
on  education.  In  its  report,  said  of  the 
bill:  "The  measure  under  consideration 
may  properly  be  called  a  voluntary  arbitra- 
tion billy  having  for  its  object  the  settle- 
ment of  disputes  between  capital  and  labor, 
as  far  as  the  interstate  transportation  com- 
panies are  concerned.  The  necessity  for 
the  bill  arises  from  the  calamitous  results 
in  the  way  of  ill-considered  strikes  arising 
from  the  tyranny  of  capital  or  the  unjust 
demands  of  labor  organizations,  whereby 
the  business  of  the  country  is  brought  to 
a  standstill  and  thousands  of  employees, 
with  their  helpless  wives  and  children,  are 
contionted  with  starvation.**  And,  con- 
eluding  the  report,  said :  "It  is  our  opinion 
that  this  bill,  should  it  become  a  law,  would 
reduce  to  a  minimum  labor  strikes  which 
affect  interstate  commerce,  and  we  there- 
fore recommend  its  passage." 

With  the  report  was  submitted  a  letter 
from  the  secretary  of  the  Interstate  Com- 
merce Commission,  which  expressed  the 
judgment  of  that  body,  formed,  I  may  pre- 
sume, from  experience  of  the  factors  in  the 
problem.  The  letter  said:  "With  the  cor- 
porations as  employers,  on  one  side,  and 
L 188] the  organizations  *of  railway  employees,  on 
the  other,  there  will  be  a  measure  of  equal- 
ity of  power  and  force  which  will  surely 
bring  about  the  essential  requisites  of 
friendly  relation,  respect,  consideration, 
and  forbearance."  And  again:  "It  has 
been  shown  before  the  labor  commission  of 
England  that,  where  the  associations  are 
strong  enough  to  command  the  respect  of 
their  employers,  the  relations  between  em- 
ployer and  employee  seem  most  amicable. 
For  there  the  employers  have  learned  the 
practical  convenience  of  treating  with  one 
thoroughly  representative  body  instead  of 
with  isolated  fragments  of  workmen;  and 
the  labor  associations  have  learned  the  limi- 
tations of  their  powers." 

It  is  urged  by  plaintiff  in  error  that 
"there  is  a  marked  distinction  between  a 
power  to  regulate  commerce  and  a  power 
to  regulate  the  affairs  of  an  individual  or 
corpormtion  enigaged  In  such  ciunmerce;" 
^4S 


and  how  cap  it  be,  it  is  asked,  a  regulation 
of  commerce  to  prevent  a  carrier  from  se- 
lecting his  employees  or  constraining  him 
to  keep  in  his  service  those  whose  loyalty 
to  him  is  "seriously  impaired,  if  not  de- 
stroyed, by  their  prior  allo;«iance  to  their 
labor  unions?"  That  the  power  of  regula- 
tion extends  to  the  persons  enii^aged  in  in- 
terstate commerce  is  settled  by  decision. 
Howard  v.  Illinois  C.  R.  Co.  207  U.  S.  403» 
ante,  297,  28  Sup.  Ct.  Rep.  141.  and  the 
cases  cited  in  Mr.  Justice  Mcody*s  dissent- 
ing opinion.  The  other  proposition  pointa 
to  no  evil  or  hazard  of  evil.  Section  10 
does  not  constrain  the  emplo3'ment  of  in- 
competent workmen,  and  gives  no  encour- 
agement or  protection  to  the  disloyalty  of 
an  employee  or  to  deficiency  in  his  work  or 
duty.  If  guilty  of  either  he  may  be  in- 
stantly discharged  without  incurring  any 
penalty  under  the  statute. 

Counsel  also  make  a  great  deal  of  the 
difference  between  direct  and  indirect  effect 
upon  interstate  conunerce,  and  assert  that 
§  10  is  an  indirect  regulation  at  best,  and 
not  within  the  power  of  Congress  to  enact. 
Many  cases  are  cited,  which,  it  is  insisted, 
sustain  the  contention.  I  cannot  take  time 
to  review  the  cases.  I  have  already  alludeil 
to  the  contention,  and  it  is  enough  to  say 
that  it  gives  too  much  isolation  to  |  10. 
*The  section  is  part  of  tlie  means  to  secure[] 
and  make  effective  the  scheme  of  arbitra 
tion  set  forth  in  the  statute.  The  conten- 
tion, besides,  is  completely  answered  hy 
Howard  v.  Illinois  C.  R.  Co.  supra.  In  that 
case,  as  we  have  seen,  the  power  of  Congress 
was  exercised  to  establish  a  rule  of  lia- 
bility of  a  carrier  to  his  employees  for  per- 
sonal injuries  received  in  his  service,  it 
is  manifest  that  the  kind  or  extent  of  sueh 
liability  is  neither  trnfllic  nor  intercourse, 
the  transit  of  persons  nor  the  carrying  of 
things.  Indeed,  such  liability  may  have 
wider  application  than  to  carriers.  It  may 
exist  in  a  factory;  it  may  exist  on  a  farm; 
and,  in  both  places,  or  in  commerce,  its  di- 
rect influence  might  be  hard  to  find  or  de- 
scribe. And  yet  this  court  did  not  hesi- 
tate to  pronounce  it  to  be  within  the  power 
of  Congress  to  establish  "The  primary  ob- 
ject," it  was  said  in  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct. 
Rep.  158,  of  the  safety  appliance  act,  "was 
to  promote  the  public  welfare  by  securing 
the  safety  of  employees  and  travelers." 
The  rule  of  liability  for  injuries  is  even 
more  roundabout  in  its  influence  on  com- 
merce, and  as  much  so  as  the  prohibition 
of  I  10.  To  contend  othenvise  seems  to 
me  to  be  an  oversight  of  the  proportion  of 
things.  A  provision  of  law  which  will  pre- 
vent, or  tend  to  prevent,  the  stoppage  of 
eveiy  wheel  In  every  car  of  an  entire  rail* 
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mud  ^stem,  certainly  Has  as  direct  in- 
fluenoe  on  interstate  ccnnmeroc  as  the  way 
in  which  one  car  may  be  coupled  to  an- 
other, or  the  rule  of  liability  for  personal 
injuriea  to  an  employee.  It  alto  seems  to 
me  to  be  an  oversight  of  the  proportions  of 
things  to  contend  that,  in  order  to  encour- 
age a  policy  of  arbitration  between  car- 
riers and  their  employees  which  may  pre- 
vent a  disastrous  interruption  of  commerce, 
the  derangement  of  business,  and  even 
greater  evils  to  the  public  welfare,  Congress 
cannot  restrain  the  discharge  or  an  em- 
ployee, and  yet  can,  to  enforce  a  policy  of 
unrestrained  competition  between  railroads, 
prohibit  reasonable  agreements  between 
them  as  to  the  rates  at  which  merchandise 
shall  be  carried.  And  mark  the  contrast 
of  what  is  prohibited.  In  the  one  case  the 
restraint,  it  may  be,  of  a  whim, — certainly 
of  nothing  that  .affects  the  ability  of  an  em- 
] ploy ee  to  perform  his  *duties;  nothing,  there- 
fore, which  is  of  any  material  interest  to 
the  carrier, — in  the  other  case,  a  restraint 
of  a  carefully-considered  policy  which  had 
as  its  motive  great  material  interests  and 
benefits  to  the  railroads,  and,  in  the  opin- 
ion of  many,  to  the  public.  May  such  ac- 
tion be  restricted,  must  it  give  way  to  the 
public  welfare,  while  the  other,  moved,  it 
may  be,  by  prejudice  and  antagonism,  is  in- 
trenched impregnably  in  the  5th  Amend- 
ment of  the  Constitution  against  regulation 
in  the  public  interest? 

1  would  not  lie  misunderstood.  I  grant 
that  tliere  are  rights  which  can  have  no 
material  measure.  There  are  rights  which, 
when  exercised  in  a  private  business,  may 
not  be  disturbed  or  limited.  With  them  we 
are  not  concerned.  We  are  dealing  with 
rights  exercised  in  a  quasi  public  business, 
and  therefore  subject  to  control  in  the  in- 
terest of  the  public. 

I  think  the  judgment  should  be  affirmed. 

Mr.  Justice  Holmes,  dissenting: 
I  also  think  that  the  statute  is  constitu- 
tional,   and,    but   for    the    decision    of    my 
brethren,   I  should   have   felt   pretty   clciir 
about  it. 

As  we  all  know,  there  are  special  labor 
unions  of  men  engaged  in  the  service  of  car- 
riers. These  unions  exercise  a  direct  in- 
fluence upon  the  employment  of  labor  in 
that  business,  upon  the  terms  of  such  em- 
ployment, and  upon  the  business  itself. 
Their  very  existence  is  directed  specifically 
to  the  business,  and  their  connection  with 
it  is.  at  least,  as  intimate  and  important 
as  tnat  of  safety  couplers,  and,  I  should 
think,  as  the  liability  of  master  to  servant, 
— matters  which,  it  is  admitted,  Congress 
Bight  regulate,  so  far  as  they  concern  com- 
Beree  among  the  states.     I  suppose  that 


it  hardly  would  be  denied  that  some  of  the 
relations  of  railroads  with  unions  of  rail- 
road employees  are  closely  enough  con- 
nected with  commerce  to  justify  legislation 
by  Congress.  If  so,  legislation  to  prevent 
the  exclusion  of  such  unions  from  employ- 
ment is  sufficiently  near. 

*The  ground  on  which  this  particular  ]aw[191] 
is  held  bad  is  not  so  much  that  it  dealt 
with  matters  remote  from  commerce  among 
the  states,  at  that  it  interferes  with  the 
paramount  individual  rights  secured  by  the 
5th  Amendment.  The  section  is,  in  sub- 
stance, a  very  limited  interference  with 
freedom  of  contract,  no  more.  It  does  not 
require  the  carriers  to  employ  anyone.  It 
does  not  forbid  them  to  refuse  to  employ 
anyone,  for  any  reason  they  deem  good, 
even  where  the  notion  of  a  choice  of  per- 
sons is  a  fiction  and  wholesale  employment 
is  necessary  upon  general  principles  that  it 
might  be  proper  to  control.  The  section 
simply  prohibits  the  more  powerful  party 
to  exact  certain  undertakings,  or  to  threat- 
en dismissal  or  unjustly  discriminate  on 
certain  grounds  against  those  already  em- 
ployed. I  hardly  can  suppose  that  the 
grounds  on  which  a  contract  lawfully  may 
be  made  to  end  are  less  open  to  regulation 
than  other  terms.  So  I  turn  to  the  general 
question  whether  the  employment  can  be 
regulated  at  all.  I  confess  that  I  think 
that  tlie  right  to  make  contracts  at  will 
that  has  been  derived  from  the  word  "lib- 
erty" in  the  Amendments  has  been  stretched 
to  its  extreme  by  the  decisions;   but  they 

agree  that  sometimes  the  right  may  be  re- 
strained. Where  there  is,  or  generally  ta 
l>elieved  to  be,  an  important  ground  of  pub- 
lic policy  for  restraint,  the  Constitution 
does  not  forbid  it,  whether  this  court 
agrees  or  disagrees  with  the  policy  pur- 
sued. It  cannot  be  doubted  that  to  prevent 
strikes,  and,  so  far  as  possible,  to  foster  its 
scheme  of  arbitration,  might  be  deemed  by 
Congress  an  important  point  of  policy,  and 
I  think  it  impossible  to  say  that  Congress 
might  not  reasonably  think  that  the  provi- 
sion in  question  would  help  a  good  deal  to 
carry  its  policy  along.  But  suppose  the 
only  effect  really  were  to  tend  to  bring 
about  the  complete  unionizing  of  such  rail- 
road laborers  as  Congress  can  deal  with,  I 
think  that  object  alone  would  justify  the 
act.  I  quite  agree  that  the  question  what 
and  how  much  good  labor  unions  do,  is  one 
on  which  intelligent  people  may  differ;  1 
think  that  laboring  men  sometimes  attrib 
ute  to  them  advantages,  as  *many  attribute[19i] 
to  combinations  of  capital  disadvantages, 
that  really  are  due  to  economic  conditions 
uf  a  far  wider  and  deeper  kind ;  but  I  could 
not  pronounce  it  unwarranted  if  Congress 
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should  decide  that  to  foster  a  strong  union 
was  for  the  best  interest,  not  only  of  the 
men,  but  of  the  railroads  and  the  country 
at  large. 


COUNTY   COURT  OF   BRAXTON   COUN 
TY,   Jacob   Huffman,    President   of    Said 
Court,   and   John   I.   Bender  and   £.   H. 
Cunninjifham,     Commissioners     of     Said 
Court,  PJffs.  in  Err., 

V. 

STATE  OF  WEST  VIRGINIA  KX  REL. 
C.  W.  DILLON,  State  Tax  Commissioner, 
and  Amos  Bright,  John  M.  Marple,  Henry 
Bender,  and  VV.  C.  Baxter. 

(See  S.  C.  Reporter's  ed.  192-198.) 

Error  to  state  court  — who  may  invoke 
appellate  Jarisdictton. 

A  West  Virginia  county  court  and  its 
members  have  no  personal  interest  in  a 
controversy  over  the  validity,  under  U.  S. 
Const,  art.  1,  ft  10,  as  affecting  county 
bondholders,  of  a  state  statute  limiting 
the  amount  which  may  be  raised  by  taxa- 
tion, so  as  to  sustain  a  writ  of  error  from 
the  ?^upreme  Court  of  the  United  States  to 
review  a  judgment  of  the  West  Virginia 
supreme  court  of  appeals,  awarding  a  man- 
damus to  compel  the  county  court  to  change 
its  a^atsessnient  to  conform  to  the  require- 
ments of  the  statute. 

[No.  124.] 

Submitted  January  14,  1908.    Decided  Jan- 
uary 27,  1908. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
review  a  judgment  awarding  a  writ  of  man- 
damus to  compel  the  County  Court  of  Brax- 
ton County,  in  that  state,  to  change  its  a.i 
sessmeut  for  taxation  to  conform  to  the 
requirements  of  a  state  statute.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  00  W.  Va.  339,  55 
S.  E.  382. 

Statement  by  Mr.  Justice  Brewer: 
Sections  7  and  8,  article  10,  of  the  West 
Virginia  Constitution  of  1872,  prohibit 
the  county  authorities,  except  in  certain 
specified  cases,  from  levying  taxes  in  ex- 
cess of  95  cents  per  $100  valuation.  In 
1904  the  valuation  of  property  in  Braxton 
county  w*as  $2,799,604.  Tlie  state  legisla- 
[193]ture,  at  *an  extraordinary  session  in  1904 
and   the   regular   session   of    1905,   changed 

NoTR. — As  to  who  may  institute  proceed- 
ings to  transfer  cause  to  Federal  Supreme 
Court  on  writ  of  error  or  appeal  to  state 
court — see  note  to  Weddinj  v.  Meyler,  60 
L.R.A.  854. 
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the  statute  law  in  respect  to  taxation,  large- 
ly remodeling  the  entire  tax  system.  One 
of  the  objects  of  such  legislation  was  to  se- 
cure a  more  correct  valuation  of  property. 
In  1900,  under  this  new  legislation,  the  as- 
sessed value  of  the  property  in  Braxton 
county  was  $10,195,301,  nearly  four  times 
the  amount  of  the  assessment  in  1904.  In 
view  of  an  expected  increase  in  valuation 
the  legislature  enacted  chapter  48  of  the 
AcU  of  1905  (Code  of  West  Va.,  1906,  chap. 
39,  I  29),  by  which  it  was  provided  that 
no  county  court  should,  in  the  year  190G, 
assess  or  levy  taxes  which  should  exceed 
by  more  than  7  per  cent  the  aggregate 
amount  of  taxes  levied  by  it  in  the  year 

1904.  The  levy  made  in  the  county  of 
Braxton  in  1904  of  95  cents  on  the  $100 
valuation  produced  the  sum  of  $26,596.23, 
subject,  of  course,  to  such  minor  reductions 
as  might  come  from  delinquencies  and  ex- 
onerations.     Therefore,    under    the    act    ot 

1905,  the  amount  which  the  county  court 
could  levy  in  1906  was  the  $26,590.23  plus 
an  addition  of  not  to  exceed  7  per  cent,  or 
$1,861.73,  makin?  a  toUl  of  $28,457.90. 
To  raise  this  amount  a  levy  of  not  to  ex- 
ceed 28  cents  on  each  $100  was  sufficient. 
The  county  court,  however,  made  a  levy  of 
65  cents  on  every  $100,  and  caused  it  to 
be  entered  upon  the  records  of  the  court. 
Such  levy  of  65  cents  would  produce  the 
sum  of  $66,269.45,  more  than  double  the 
amount  which  was  authorized  under  the 
legislation  of  1905.  Thereupon  the  state 
tax  commissioner  and  certain  residents  and 
taxpayers  of  Braxton  county  applied  to  the 
supreme  court  of  the  state  for  a  mandamus 
to  compel  the  county  court  to  change  that 
assessment  to  conform  to  the  requirements 
of  the  act  of  1905.  The  county  court  made 
answer  and  return  to  tlie  alternative  writ 
of  mandamus,  pleading  that  the  amount 
necessary  during  the  current  fiscal  year  to 
pay  the  necessary  expenses,  discharge  the 
county  debts  and  liabilities  payable  during 
that  year,  was  at  least  $57,146,  not  includ- 
ing an  amount  for  interest  and  sinking 
fund  of  certain  railroad  bonds  theretofore 
legally  issued  by  the  county.  •In  other [1 
words,  it  may  be  said,  in  a  general  way. 
that  the  defense  of  the  county  court  was 
that  the  sum  authorized  to  be  levied  by  the 
act  of  1905  was  insufficient  to  meet  the  ordi- 
nary expenses  of  the  county,  pay  the  inter- 
est, and  provide  a  sinking  fund  for  out- 
standing bonds.  It  was  pleaded  specifically 
that  at  the  time  these  railroad  bonds  were 
issued  there  was  not  only  no  restriction 
upon  the  power  of  the  county  court  to  levy 
taxes  for  payment  of  the  principal  and  in- 
terest thereof,  but,  on  the  contrary,  that 
the  general  statutor}'  law  in  force  required 
the  county  to  levy  a  tax  in  amount  sufficient 
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to  fiaj  the  annual  interest  and  provide  a 
sinking  fund.  It  was  contended  that  these 
provisions  entered  into  and  became  a  part 
of  the  contract  with  the  bondholders,  and 
that  the  restrictions  made  by  the  act  of 
1905  worked  an  impairment  of  the  obliga- 
tion of  the  contract,  and  hence  it  was  in 
conflict  with  |  10  of  article  1  of  the  Federal 
Constitution. 

The  supreme  court  of  appeals  issued  the 
mandamus  as  prayed  for,  whereupon  the  de- 
fendants brought  the  case  here  on  srror. 

Mr.  George  E.  Price  submitted  the  cause 
for  i^aintifTs  in  error: 

How  can  the  people  of  Braxton  counly, 
in  their  collective  capacity  in  which  they 
made  these  contracts,  test  the  validity  of 
these  statutes?  They  must  do  it,  if  at  all, 
in  the  name  and  by  means  of  the  county 
court,  their  representative.  Tliey  cannot  be 
sued  or  defend  an  action. 

Clark  ▼.  County  Court,  65  W.  Va.  285, 
47  S.  E.  102. 

This  very  doctrine  of  the  representation 
of  the  people  by  an  artificial  body  which  has 
the  right,  on  their  behalf,  to  raise  the 
question  of  the  constitutionality  of  a  stat- 
ute, is  recognized  and  acted  upon  in  Board 
of  Liquidation  v.  Louisiana,  170  U.  8.  622, 
45  L.  ed.  347,  21  Sup.  Ct.  Rep.  263. 

The  court,  in  a  doubtful  case,  may  follow 
the  state  court  where  it  decides  that  the 
party  has  such  an  interest  as  will  enable 
it  to  raise  a  Federal  question,  but  it  will 
not  follow  an  errmeous  decision  of  the 
tttate  court  which  Ii  /.ds  that  a  party  has  not 
^uch  a  right. 
Ibid. 

A  ministerial  oflicer  can  refuse  to  perform 
mn  act  required  by  an  unconstitutional  stat- 
'tite,  before  it  has  been  judicially  declared 
'invalid. 

Payne  v.  Staunton,  55  W.  Va.  202,  46 
8.  E.  027;  Van  Horn  v.  SUte,  40  Neb.  62, 
64  N.  W.  365. 

Mr.  W.  Mollohan  submitted  the  cause 
for  defendants  in  error.  Messrs.  W.  L. 
Mathews  and  George  W.  McClintic  were  on 
the  brief: 

This  court  will  simply  follow  the  decision 
of  the  highest  court  of  West  Virginia  as  a 
matter  of  local  and  non-Federal  concern. 

Board  of  Liquidation  v.  Louisiana,  179  U. 
S.  622,  45  L.  ed.  347,  21  Sup.  Ct.  Rep.  263. 

Evrn  if  this  court  should  be  of  opinion 
that  it  is  not  bound  to  accept  the  decision 
of  the  supreme  court  of  appeals  of  West  Vir- 
ginia as  to  the  powers  of  the  county  court 
to  stand  in  judgment  for  its  creditors,  and 
present  for  decision  the  question  of  alleged 
impairment  of  creditors'  contracts,  yet,  un- 
aer  the  decisions  of  this  court,  the  oounty 


court  of  Braxton  county  had  no  such  inter- 
est  as  would  enable  it  to  prosecute  a  writ 
of  error  to  this  court. 

Taylor,  Jurisdiction,  401;  Henderson  ▼. 
Tennessee,  10  How.  311,  13  L.  ed.  484; 
Giles  V.  Little,  134  U.  S.  645,  33  L.  ed.  1062, 
10  Sup.  Ct.  Rep.  623;  Lampasas  y.  Bell,  180 
U.  8.  276,  45  L.  ed.  527,  21  Sup.  Ct.  Rep. 
368;  Smith  ▼.  Indiana,  191  U.  S.  138,  48 
L.  ed.  125,  24  Sup.  Ct.  Rep.  51;  Tyler  ▼. 
Registration  Ct.  Judges,  179  U.  S.  405,  45 
L.  ed.  252,  21  Sup.  Ct.  Rep.  206;  Clark  v. 
Kansas  City,  176  U.  S.  114,  44  L.  ed.  392« 
20  Sup.  Ct.  Rep.  284;  Turpin  ▼.  Lemon« 
187  U.  S.  51,  47  L.  ed.  70,  23  Sup.  Ct.  Rep. 
20;  Ludeling  v.  Chaife,  143  U.  S.  301,  36 
L.  ed.  313,   12  Sup.  Ct.  Rep.  439. 

*Mr.  Justice  Brewer  delivered  the  opin-[lt7] 
ion  of  the  court: 

Speaking  generally,  the  regulation  of 
municipal  corporations  is  a  matter  peculiar- 
ly within  the  domain  of  state  control.  The 
taxing  body,  the  taxing  district,  and  the 
limits  of  taxation  are  determinable  by  the 
legislature  of  the  state.  Kelly  v.  Pitts- 
burgh. 104  U.  S.  78,  20  L.  ed.  658;  Forsyth 
v.  Hammond,  166  U.  S.  506,  41  L.  ed.  1005, 
17  Sup.  Ct.  Rep.  065,  and  cases  cited  in  the 
opinion;  Williams  v.  Eggleston,  170  U.  Q. 
304,  310,  42  L.  ed.  1047,  1049,  18  Sup.  Ct 
Rep.  617;  1  Dill.  Mun.  Corp.  4th  ed.  p.  52, 
and  following.  True,  the  legislature  may 
sometimes,  by  restrictive  legislation  in  re- 
spect to  taxes,  seek  to  prevent  the  payment 
by  a  municipality  of  its  contract  obliga- 
tions, and  in  such  a  case  the  courts  will 
enforce  the  protective  clauses  of  the  Fed- 
eral Constitution  against  any  state  legis- 
lation impairing  the  obligation  of  a  con- 
tract. In  other  words,  no  state  can,  in  re- 
spect to  any  matter,  set  at  naught  the  para- 
mount provisions  of  the  national  Constitu- 
tion. 

Again,  that  the  act  of  the  state  is  charged 
to  be  in  violation  of  the  national  Constitu- 
tion, and  that  the  charge  is  not  frivolous, 
does  not  always  give  this  court  jurisdic- 
tion to  review  the  judgment  of  a  state 
court.  The  party  raising  the  question  of 
constitutionality  and  invoking  our  jurisdic- 
tion must  be  interested  in,  and  affected  ad- 
versely by,  the  decision  of  the  state  court 
sustaining  the  act,  and  the  interest  must 
be  of  a  personal,  and  not  of  an  official, 
nature.  Clark  v.  Kansas  City,  176  U.  8. 
114,  118,  44  L.  ed.  392,  396,  20  Sup.  Ct 
Rep.  284;  Lampasas  v.  Bell,  180  U.  S.  276, 
283,  45  L.  ed.  527,  530,  21  Sup.  Ct  Rep. 
368;  Smith  v.  Indiana,  191  U.  S.  138,  148, 
48  L.  ed.  125,  126,  24  Sup.  Ct  Rep.  51.  In 
the  latter  case  suit  was  brought  in  the 
state  court  against  a  county  auditor  to 
test  the  constitutionality  of  the  exemption 
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law  of  Indiana,  which  was  claimed  to  bv 
in  conflict  with  the  Federal  Constitution. 
The  decision  of  the  state  court  having  been 
in  favor  of  the  act,  the  auditor  brought  the 
case  here. 

Mr.  Justice  Brown,  delivering  the  opinion 
of  tlie  court,  cited  the  following  cases: 
Tyler  v.  Registration  Ct.  Judges,  179  U. 
S.  405,  46  L.  ed.  262,  21  Sup.  Ct.  Rep.  206; 
Clark  V.  Kansas  City,  176  U.  S.  114,  44  L. 
ed.  392,  20  Sup.  Ct.  Rep.  284;  Turpin  v. 
Lemon,  187  U.  S.  61,  47  L.  ed.  70,  23  Sup. 
[198]Ct.  Rep.  20;  ^Lampasas  v.  Bell,  180  U.  S. 
270,  46  L.  ed.  527,  21  Sup.  Ct.  Rep.  368; 
Ludeling  v.  ChafTe,  143  U.  S.  301,  30  L.  ed. 
313,  12  Sup.  Ct.  Rep.  439;  Giles  v.  Little, 
134  U.  S.  645,  33  L.  ed.  1062,  10  Sup.  Ct. 
Rep.  623,  and  said: 

'These  authorities  control  the  present 
case.  It  is  evident  that  the  auditor  had  no 
personal  interest  in  the  litigation.  He  had 
certain  duties  as  a  public  officer  to  perform. 
The  performance  of  those  duties  was  of  no 
personal  benefit  to  him.  Their  nonperform- 
ance was  equally  so.  He  neither  gained  nor 
lost  anything  by  invoking  the  advice  of 
the  supreme  court  as  to  the  proper  action 
he  should  take.  He  was  testing  the  con- 
stitutionality of  the  law  purely  in  the  in- 
terest of  third  persons,  viz.,  the  taxpayers; 
and  in  this  particular  the  case  is  analogous 
to  that  of  CatTrey  v.  Oklahoma,  177  U.  S. 
846,  44  L.  ed.  799,  20  Sup.  Ct.  Rep.  004. 
We  think  the  interest  of  an  appellant  in 
this  court  should  be  a  personal,  and  not  an 
official,  interest,  and  that  the  defendant, 
having  sought  the  advice  of  the  courts  of 
his  own  state  in  his  official  capacity,  should 
be  content  to  abide  by  their  decision." 

These  decisions  control  this  case  and  com- 
pel a  dismissal  of  the  writ  of  error,  and  it 
is  80  ordered. 


UNITED    STATES 
v. 

A.  GRAF  DISTILLING  COMPANY. 
(Sec  S.  C.  Reporter's  ed.  198-208.) 

Internal    revenue— forfeiture— gronnds. 

1.  Tlie  sale  of  a  barrel  of  whisky  to  which 
has  been  added,  after  such  barrel  has  been 
properly  stamped  by  a  revenue  officer,  burnt 
sugar,  or  caramel,  as  coloring  matter,  does 
not  authorize  the  seixure  and  forfeiture  to 
the  United  States  provided  for  by  U.  S. 
Rev.  SUt.  I  3455,  U.  S.  Comp.  SUt.  1901, 
p.  2279,  when  a  barrel  or  other  package  con 
tains  anything  else  at  the  time  of  sale  than 
the  contents  which  were  therein  when  law- 
fully stamped. 

Internal     revenud—forfeltwre— grounds. 

^.  Substances  irhich  are  not  in  themselves 

imxable  under  the  iMwa  of  the  United  States 


are  not  embraced  in  the  words  "anything 
else,*'  as  used  in  V.  S.  Rev.  SUt.  |  3456, 
U.  S.  Comp.  Stat.  1001,  p.  2279,  providing 
for  a  seizure,  forfeiture,  and  penalty  for 
selling  packages  which  contain,  at  the  time 
of  sale,  anything  else  than  the  contents 
when  the  same  were  lawfully  stamped  by  a 
revenue  officer,  even  where  there  is  no  in- 
tent to  defraud,  and  for  a  much  heavier 
penalty  where  there  is  such  fraudulent  in- 
tent. 

[No.  24.] 

(Argued  December  16,  1907.     Decided  Jan- 
uary 27,  1908). 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  presenting  questions  as 
to  whether  the  addition  of  burnt  sugar,  or 
caramel,  before  sale,  to  a  barrel  of  whisky 
which  has  been  stamped  by  a  revenue  officer, 
authorizes  a  seizure  and  forfeiture,  and 
whether  the  phrase  "anything  else,"  as  used 
in  the  statute  providing  for  such  seizure 
and  forfeiture,  includes  substances  that  arc 
not  in  themselves  taxable.  Both  qucstious 
answered  in  the  negative. 

Statement  by  Mr.  Justice  Peckliam: 

This  case  comes  here  on  a  certificate  from 
the  United  States  circuit  court  of  appeals 
for  the  eighth  circuit.  The  proceeding  was 
commenced  in  the  district  court  of  the 
United  States  for  the  eastern  district  of 
Missouri,  January  4,  1905,  by  the  United 
States  district  attorney  for  that  district, 
who  filed  therein  an  amended  information, 
praying  for  a  decree  of  forfeiture,  condem- 
nation, and  sale  of  three  barrels  of  whisky, 
which  had  theretofore  been  seized  by  the 
collector  of  internal  revenue  and  were  still 
in  his  possession  and  custody. 

The  sole  ground  for  the  seizure  and  for- 
feiture averred  in  the  information  is  con- 
tained in  the  following  paragraph  thereof, 
as  certified  by  the  circuit  court  of  appeals: 

"That  prior  to  the  times  of  said  seizure 
of  said  barrels  and  packages,  they,  and  each 
of  them,  had  been  purchased  and  received 
by  A.  Graf  &  Company,  they  then  being 
stamped,  branded,  and  marked  so  as  to 
show  that  the  contents  thereof  were  distille«l 
spirits  of  a  certain  proof,  which  had  before 
then  been  duly  inspected  by  an  officer  of  the 
revenue,  to  wit,  a  United  States  gauger. 
That  afterwards,  and  before  said  seizure, 
said  barrels  and  packages,  and  each  of 
them,  and  the  contents  therein  then  con- 
tained, were  sold  to  divers  persons,  each  of 
the  barrels  and  packages  at  the  time  of  the 
sales  last  aforesaid  containing  things  else 
than  the  contents  which  were  therein  when 
•aid  barrels  and  packages  were  ao  lawfully 
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tUnpcd,  branded,  ftnd  marked  ti;  uld  of-  AuiaUnt  Attornej  General   Cool«y   u» 

decT  of   the   Kvenue,   as  aforesBid,   to   wit,  gued   the   cause   and   filed   a   brief   for   tlw 

burnt     sugar,     oommonl;     called     caTamel,  United  States: 

which  bad  been  added  to  and  placed  in  said  When  the  languaije  of  the  statute  is  clear 

■pints     before     said     last- men  tinned     sales  and  unambiguous  it  admits  of  no  construft- 

thereof,  in  violation  of  |  346S  of  the  Revised  tion. 

Statutes  of  the  United  States  (U.  8.  Comp.  Eodlich,  Interpretation  of  Statutes,  f  4; 

Stat.  1001,  p.  227B),  wherebf  and  b;  force  United  SUtes  v.  Palmer,  3  Wheat.  610,  630, 

ol  said  atatute  said  barrels  and  packages  4  L.  ed.  471,  477:  The  Samuel  G.  Spring 

and  all  tbe  contents  thereof  became  and  are  27  Fed.  7S4. 

forfeited  to  the  United  States,"  The  statute,  being  a  revenue  law,  should 

[SO«]     'The   claimant.  A,   Graf  Distilling  Com-  not  be  strictly   eonstmed. 

panj,  demurred  to  the  information  on  the  United  States  v.  Stowell,  133  U.  8.  1,  12, 

ground  that  it  was  insufficient  in  law  to  au-  33  L.  ed.  665,  96S,  ID  Sup.  Ct.  Rep.  i44[ 

thorize  a  decree  of  forfeiture.  18  Ope.  Attf.  Gen.  246,  248;  United  6t«tea 

The  demurrer  was  sustained  b;  the  die-  v.    Hodson,    10   Wall.   305,   406,    10    I.,   ed. 

trict  court,  and,  the  United  States  declining  087,    030;    United    States    v.    100    Barrels 

to  plead  further,  it  was  adjudged  that  the  Spirits,  1  Dill.  40,  57,  Fed.  Css.  No.  10.048. 

barrels  of  whisk;  be  restored  to  the  claim-  The  government's  view  accords  with  judi> 

ant  cial  construction  of  revenue  laws. 

The  ground  of  the  decision  of  the  district  United  States  *.  2  Bay  Mules,  311  Fed. 

court  was  that  the  purpose  of  f  3455  of  the  84;  United  States  v.  Goodrich  Transp.  Co. 

Revised  SUtntes  is  to  prevent  the  disposl-  8  Bisa.   224,  Fed.  Cas,   No.   15,228;    United 

tion     of     packages    stamped,    branded,     or  States    v.    Ulrici,    3    Dill.    532,    Fed.    Caa. 

■narked,  when  empty,  or  when  containing  a  No.   16.504;   Dobbins's  Distillery  v.   United 

taxable   substance   other   than  the   contents  SUtes.  S6  U.  S.  305.  401.  24  L.  ed.  637,  638; 

which  were  therein  when  they  were  so  law  United  StaUs  v.  Bayaud,  21  Blatchf.  287,  IS 

fully   stamped,  branded,   or  marked   by   an  Fed.  384;  United  States  v.  Dabbs,  Fed.  Cas. 

olTlcer  of  the  revenue;  and  that  burnt  sugar.  No.  14,972;  United  States  v.  50  Barrels  of 

or  caramel,  not  being  taxable,  is  not  witliin  Whiakey,    Fed.    Cas.    No.     15,001;     United 

the  meaning  of  tbe  phrase  "anytliing  else,"  States  ex  rel.  United  States  Attorney  t.  9 

Bs  contsined  in  the  section  referred  to.  Casks  k  Packages  of  Distilled   Spirits,  61 

The  circuit  court  of  appeals,  in  order  to  Fed.  103. 

*  correct  deUmination  of  the  cause,  desired  „^     Warwick    M.    HouEh    «gued    tU 

the  instruction  of  th.s  court  upon  the  fol-  ^^^  ^^^  ^,^j  ^  ^^.^^  ^^^  ^  ^    «^^,  ^i^ 

lowing  questions:                           .     ,      ^.  ^  tiUinR  Company; 

/    -^      A  T     A    *  ^7          r    t  ^'  What  is  iot  speciflcally  prohibited  by  the 

stamped,  branded,  and  marked -o«.  to  show  ,^^    „    to    be  ^wderst^    as    being    per- 

.  /.  t  T.      ,^*''    T  t'  ""'^'=^'  mitted  or  Intended  to  be  passed  unnoti^. 

sod  that  the  Ux  thereon  ha.  been  paid,  into  United  States  t.  Cask  of  Gin,  3  Fed.  20, 

which  bnrnt  sugar,  or  caramel,  has  been  la-     ,_ ,    ,      .   j,  ,     .,0 

,     ,       a     ».            1     ■         .La.             1  Amrmed   in   o   red.  438. 

trodumd  .tlor  .uth  .l.mp.ng,  b,.nd,ng,  .nd  ^,  ^^H,^   ^  „^^  ^   ,         ^         „, 

m.rk.iisbr  „  oltcr  .1  Ih.  ™.™™    .«•  ^^^^„^         1^  ,,,1^^   ^.^  1,,,^  fr't^lj 

tbona  .  Ktor,  .nd  forfc.lu,.  Ib.r.ol  U,  _,^|,^  ,u„prf,  .nd  br.bd.d  ...  Jiol  nO, 

|]455oftb.E...»dSl.t-l«otlb.Unll.d  ^        f,     .ddllion.l     n,.rk.,    Vun, 


"2.  Doea   the    phrase   'anything   else,'   i 


brands,  or  which  subjected  the  perBon  adding 

1  J  •  •  «iEi  I  .1.  D  •  J  c.  •  >  •uch  water  to  any  special  tax  therefor, 
mployed  in  |  3456  of  the  Revised  Statutes,  „  ..  .  o*  *  »«  n  .  .  im  .-lu 
include  substances  that  are  not  in  them-  ^"'^^  SUtes  v.  32  Barrel,  of  D  st.  ri 
selves  taxable  under  the  laws  of  the  United  «?■"*•■  "  ^*^'  >B8;  3  PackaRe*  of  Distilled 
StatesT"  Spirits,  14  Fed.  669;  United  States  v.  Bar- 
Section  3456  of  the  Revised  SUtutea  (U.  denheier,  40  Fed.  847;  Unit*J  SUtes  ex  rel. 
8.  Camp.  Stat.  IDOl.  p.  2270),  under  which  United  SUtes  Attorney  v.  0  Casks  A  Pack- 
the  seiiure  of  the  whisky  was  made,  is  set  ages  of  Instilled  Spirita,  51  Fed.  103;  Unit- 
forth  Id  tbe  marginf  «d  SUtea   *.   14   Packages  of   Whiskey,   14 

tSeo.     S456.     Whenever  any  person  sells,  inUmal    revenue    laws    lias    been    complied 

give*,   purchases,  or  receives  any  box.  bar-  with,  whether  such  sUmpin);.  branding,  or 

rel.  bag,  vessel,  package,  wrapper,  cover,  or  marking  may  have  been  a  duly  authorised 

envelope  of  any  kind,  stamped,  branded,  or  act   or   may    be    false   and    counterfeit,    or 

marked  in  any  way  so  as  to  show  that  the  otherwise   without    authority   of   Uw,   aaid 

contenU  or  intended  contents  thereof  have  box,  barrel,  ba^,   vessel,   package,   wrapper, 

been  duly  inspected,  or  that  the  Ux  thereon  cover,  or  envelope  being  empty,  or  eonlain- 

haa  been  paid,  or  that  any  provision  of  the  ing  anything  else  than  the  contents  whieh 
•a  li.  ad.                                                  20  v%x 
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O.  C.  A.  220,  30  U.  8.  App.  240,  06  Fed. 
084;  United  SUtes  v.  1  Package  of  Dis- 
tilled Spirits,  88  Fed.  866. 

The  language  of  the  statute  should  be 
given  a  reasonable  construction,  having  in 
view  the  objects  intended  to  be  accomplished 
hy  Ck>ngress  at  the  time  of  the  enactment 
of  the  clause  containing  such  language. 

United  States  v.  Kirby,  7  Wall.  482,  10 
L.  ed.  278;  Felton  v.  United  SUtes,  96  U. 
8.  699,  24  L.  ed.  875;  Church  of  the  Holy 
Trinity  v.  United  SUtes,  143  U.  8.  457,  36 
L.  ed.  226,  12  Sup.  Ct  Rep.  511;  Carlisle  v. 
United  SUtes,  16  Wall.  147,  21  L.  ed.  426; 
Heydenfeldt  v.  Daney  Gold  k  8.  Min.  Co. 
93  U.  S.  634,  23  L.  ed.  905;  Re  Chapman, 
166  U.  S.  661,  41  L.  ed.  1154,  17  Sup.  Ct. 
Rep.  677;  PotUr  v.  Hall,  189  U.  8.  292, 
47  L.  ed.  817,  23  Sup.  Ct.  Rep.  545;  Hawaii 
V.  Mankichi,  190  U.  S.  197,  47  L.  ed.  1016, 
23  Sup.  Ct.  Rep.  787 ;  United  SUtes  t.  20 
Boxes  of  Com  Whisky,  67  C.  C.  A.  214, 
133  Fed.  910;  The  Enterprise,  1  Paine,  82, 
Fed.  Cas.  No.  4,499. 

The  purpose  is  evident  to  prevent  per- 
sons from  marking,  dealing  in,  or  even  hand- 
ling, a  class  of  articles  so  branded  or 
sUmped  that  they  can  be  used  in  fraud  of 
the  government  as  recepUcles  to  dissemi- 
naU  articles  on  which  the  government  levies 
a  Ux. 

United  SUtes  ex  rel.  United  SUtes  At- 
torney V.  9  Casks  k  Packages  of  Distilled 
SpiriU,  supra. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Other  phases  of  this  controversy  have 
appeared  in  the  courU  below  and  are  re- 
ported in  125  Fed.  52,  and  63  C.  C.  A.  263, 
129  Fed.  329.  After  the  reversal  of  the 
judgment  of  forfeiture  and  the  granting  of 
a  new  trial  by  the  circuit  court  of  appeals, 
as  disclosed  by  those  reporU,  the  informa- 
tion was  amended  by  making  the  allegations 
contained  in  the  foregoing  sUtement,  and 
the  original  averment  as  to  placing  other 
[i04]*di8tilled  spiriU  of  a  different  quality  in  the 
barrels  after  being  sUmped  is  not  before  us. 

We   are   here   called    upon    to    determine 


what  is  the  proper  construction  of  tlM  lan- 
guage of  the  sUtuU  when  it  speaks  of  sell- 
ing a  barrel  and  iU  contenU  after  it  has 
been  properly  sUmped,  and  which,  at  tha 
time  of  sale,  conUined  anything  else  than 
the  contenU  which  were  therein  when  the 
liarrel  was  sUmped  by  the  revenue  officer. 
Does    the    addition,    after    such    sUmpingi 
of  burnt  sugar,  or  caramel,  placed  in  the 
barrel  for  the  sole  purpose  of  coloring  *" the 
contents  (in  this  case  whisky),  and  without 
intent  to  defraud  the  revenue  or  any  per- 
son, render  the  seller  liable  to  the  penalty 
provided  by  the  statute,  and  the  barrel  and 
iU  contents  liable  to  forfeiture?     This  col- 
oring matter  was  not  itself  Uxable.    There 
is  no  charge  that  it  is  unhealthy,  and  it  ia 
plain  that  iU  use  defrauds  no  one,  within 
the  legal  meaning  of  that  term.    The  sUt- 
ute  is  not  a  health  law,  nor  is  iU  purpose 
to  prevent  the  coloring  of  whisky  before  iU 
sale  to  the  consumer.     The  matter   which 
was  added   te  the  contents  of  the  barrel, 
after  it  was  sUmped  and  branded,  did  not 
increase  or  decrease  the  amount  of  the  tax 
otherwise  payable  on  the  spiriU  so  colored. 
The  government,  however,  contends  that 
it  is  wholly  immaterial  whether  the  color- 
ing matter  added  is  not  itself  Uxable;  it  is, 
within  the  terms  of  the  statute,  something 
"else  than  the  contents  which  were"  in  the 
barrel  when  it  was  lawfully  stamped  by  the 
officer  of  the   revenue;   and,   if   the  person 
who  adds  the  coloring  matter  subsequently 
sells  the  barrel  and  contenU,  such  act  sub- 
jecU   them   to   forfeiture,   and   renders    the 
person  making  the  sale  subject  to  the  pen- 
alty named  in  the  first  part  of  the  section. 
The  counsel  for  the  government  insists  that 
there  is  no  room  for  construction  other  than 
such  as  the  plain  language  of  the  statute 
calls  for;  and  it  is  contended  that  to  hold 
otherwise   destroys    the    statute   and    open^ 
the  door  to  fraud  which  is  not  easy  to  de- 
tect, and  which  the  sUtute  was  intended  to 
prevent.     In   a  very  careful   review  of   tha 
various  provisions  of  the  internal   revenue 
sUtute,  counsel    *for   the  government   haa[i 
called  attf^ntion  to  manv  acU  which  are  for- 

• 

bidden  and  which  would  seem  to  be  inno- 
cent, but  which  were,  nevertheless,  thought 


were  therein  when  said  articles  had  been  so 
lawfully  stamped,  branded,  or  marked  by 
an  officer  of  the  revenue,  he  shall  be  liable 
U  a  penalty  of  not  less  than  fifty  nor  more 
than  five  hundred  dollars.  And  every  per- 
son who  makes,  manufactures,  or  produces 
any  box,  barrel,  bag,  vessel,  packagie,  wrap- 
per, cover,  or  envelope,  stamped,  branded, 
or  marked,  as  above  described,  or  sUmps, 
brands,  or  marks  the  same,  as  hereinbefore 
recited,  shall  be  liable  te  penalty  as  before 
provided  in  this  section.  And  every  person 
who  violates  the  foregoing  provisions  of  thia 


section,  with  intent  to  defraud  the  revenue, 
or  to  defraud  any  person,  shall  be  liable  to 
a  fine  of  not  less  than  one  thousand  nor 
more  than  five  thousand  dollars,  or  to  im- 
prisonment for  not  less  than  six  months  nor 
more  than  five  years,  or  to  both,  at  the  dis- 
cretion of  the  court.  And  all  articles  sold» 
given,  purchased,  received,  made,  manufac- 
tured, produced,  branded,  stamped,  or 
marked  in  violation  of  the  provisions  of  this 
section,  and  all  their  contents,  shall  be  for- 
feited to  the  United  SUtes. 

S0S  U.  0. 
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to  be  of  such  a  cliarnctor  as  to  open  the 
door  for  fraud  upon  the  revenue,  and  hence 
it  is  argued  that  this  addition  of  coloring 
matter  waa  an  act  which,  although  it  might 
seem  to  be  innocent  in  itself,  yet  neverthe 
less  comes  within  the  plain  prohibition  of 
this  section,  and  effect  must  be  given  to  that 
prohibition,  because  it  may  tend  to  pre 
▼ent  some  subsequent  fraud,  however  harsh 
or  unreasonable  the  provision  might  other- 
wise seem  to  be.  We  must  first,  however, 
be  satisfied  that  this  alleged  toUl,  absolute, 
and  unconditional  prohibition  was  the  real 
intention  of  Ck)ngres9,  to  be  gathered  froiu 
the  language  of  the  section  when  read  in 
connection  with  the  language  of  the  wholo 
statute.  There  is  no  doubt  that  many  of 
its  provisions  are  harsh  beyond  anything 
known  heretofore  in  our  history  (United 
States  v.  Ulrici,  3  Dill.  632,  539,  Fed.  Cas. 
No.  16,594),  and  yet  we  cannot  persuade 
ourselves  that  the  act  proved  in  this  case 
comes  within  the  law. 

The  section  is  one  of  many  dealing  with 
the  subject  of  collecting  a  revenue  from  the 
taxation  of  the  articles  tliercin   mentioned 
and  in  the  manner  therein  provided.     The 
aim  of  the  whole  statute  is  to  make  all  of 
the   taxablo   nrticlos  actually   pay   the  tax, 
and    to    that   end    it   prohibits    those    acts 
which  might  possibly  lead  to  an  evasion  of 
the  iMiynient  of  the  tax  due  upon  any  tax- 
able article.    When,  therefore,  in  the  course 
of   the   many   provisions   for   collecting   the 
tax  and  for  preventing  any  evasion  of  its 
due  payment  the  statute  prohibits  the  put- 
ting of  anything  else  in  the  barrel  or  pack- 
age,   etc.,    after    it    has    been    branded    or 
atamped,  it  seems  to  us  the  natural  mean- 
ing of  the  language  limits  the  addition  to 
anything  of  a  taxable  nature,  and  does  not 
include  an  article  which  is  not  taxable,  is 
wholly  harmless,  and  added  for  a  purpose 
Hot  illegal  or  in  itself  improper. 

We  concur,  of  course,  in  the  rule  which 
has  been  upheld  in  this  court,  that  a  stat- 
ute  like  this  one,  for  the  raising  ofarcve- 
mie,  even  when  accompanied  by  provisions 
^^lof  a  very  •highly  penal  nature,  is  still  to 
lie  construed  as  a  whole  and  in  a  fair  and 
reasonable  manner,  and  not  strictly  in  favor 
of  a  defendant.     United  States  v.  Stowell, 
133  U.  8.  1,  38  L.  ed.  665,  10  Sup.  Ct.  Rep. 
244.      Construed   under   this   rule,   we    are 
unable  to  conclude  that  the  section  applies 
to  this  case.    Tlic  language  used,  when  con 
Bidered  in  connection  with  the  whole  stat- 
ute, is  not  so  plain  as  to  preclude  the  ap- 
plication of  those  general  rules  of  construc- 
tion of  statute*  which  frequently  interpret 
language    in   accordance   with    what   seems 
to  be  the  real  meaning  of  the  legislature, 
&9  li.  ed. 


although  not  in  exact  and  literal  obedience 
to  the  wording  of  the  law. 

We  do  not  think  that  the  opportunities 
for  perpetrating  a  fraud  ui)on  the  revenue 
are  in  any  way  extended  by  reason  of  the 
addition  in  question.  A  liquor  dealer  hav- 
ing a  properly  stamped  barrel  in  his  pos- 
session might  violate  the  law  and  empty 
the  contents  of  the  barrel  without  destroy- 
ing the  stamps,  and  might  then  dispose  of 
the  barrel,  so  stamped,  to  an  illicit  dis- 
tiller, who  might  then  endeavor  to  perpe- 
trate a  fraud  upon  the  revenue  by  filling 
the  barrel  with  nontax-paid  spirits,  but  we 
do  not  see  that  the  prior  addition,  as  men- 
tioned, of  coloring  matter  to  the  contents  of 
the  barrel,  would  aid  him  in  his  attempt, 
nor  would  the  absence  of  such  matter  tepd 
in  any  degree  to  its  prevention  or  detection. 
It  is  not  the  coloring  matter  which  was 
added  to  the  contents  of  the  barrel  before 
they  were  emptied  that  would,  in  such  case, 
aid  the  attempted  fraud,  for  such  coloring 
matter  would  probably  have  been  emptied 
with  the  other  contents  of  the  barrel.  The 
opportunities  for  fraud  commenced  at  the 
time  the  liquor  dealer  emptied  the  contents 
of  the  barrel  without  destroying  the  stamp, 
and  that  opportunity  was  not  in  the  slight- 
est degree  alTeclcd  bv  the  addition,  and  the 
attempted  fraud  of  the  distiller  is  not  made 
more  easy  of  accompliHliment  because  of 
such  addition.  We  cannot  see,  therefore, 
that  any  reasonable  purpose  could  be  at- 
tributed to  Ck)ngres8  in  prohibiting  an  ad- 
dition, such  as  is  charged  in  this  case,  and 
we  cannot  construe  the  section  on  the  uhh- 
taken  theory  that,  though  the  act  was  *roal-[207 
ly  innocent,  yet  it  might  aid  in  the  eva^iion 
of  payment  of  some  portion  of  a  tax,  and 
hence  must  be  regarded  as  proliibited. 

The  statute  in  question,  although  there 
has  been  no  intent  to  defraud,  makes  a  per- 
son vioKating  it  liable  to  the  lighter  penalty, 
while,  if  the  intent  to  defraud  be  alleged, 
the  article  is  still  liable  to  forfeiture  and 
the  person  may  lie  fined  a  much  larger  suni 
and  also  imprisoned.  On  this  ground  it  ia 
contended  the  statute  is  intended  to  meet 
just  such  a  case  as  the  one  before  us,  where 
there  was  no  intent  to  defraud  and  where 
there  was  no  addition  of  anything  which 
was  itself  taxable,  but  where,  neverthelesa* 
something  else  had  been  added  after  the 
stamping  and  branding,  which  was  not  a 
part  of  the  contents  of  the  barrel  when  it 
was  so  stamped.  It  is  therefore  urged  that, 
as  the  section  provides  for  a  forfeiture  of 
the  article  and  a  fine  upon  the  person  guilty 
of  the  addition,  even  when  no  intent  to 
defraud  is  alleged  or  proved,  it  emasculates 
the  section  to  hold  that  the  addition  muat 
be  something  wlucU  U  xV^VV,  Vj^'^u^X^.    N4% 
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do  not  think  lo.  When  there  has  been  an 
addition  of  anything  that  was  taxable,  tli<* 
statute  applies,  although  there  was  no  in 
tention  to  defraud;  while,  if  there  were 
such  intention,  a  much  heavier  penalty  is 
imposed.  The  two  portions  of  the  section 
are  distinct,  and  each  may  be  enforced,  how- 
ever harsh  the  first  may  appear  to  be, 
when  imposed  in  a  case  where  the  action 
was  really  without  any  intention  to  de- 
fraud the  revenue  or  any  person. 

It  has  been  held  under  other  sections  of 
this  act,  son«ewhat  similar,  that  the  addi- 
tion of  water  to  the  contents  of  a  barrel 
or  package  is  no  ground  of  forfeiture.  We 
do  not  say  that  the  language  is  exactly  the 
same,  but  only  that  it  is  somewhat  similar. 
United  SUtes  v.  32  Barrels  of  Distilled 
SpiriU,  6  Fed.  188;  3  Packages  of  Distilled 
SpiriU,  14  Fed.  560;  United  States  v.  Bar- 
denheier,  49  Fed.  846,  848;  United  SUtes 
ex  rel.  United  States  Attorney  v.  0  Casks 
k  Packages  of  Distilled  Spirits,  61  Fed.  191. 
Reference  is  made  to  them  in  the  opinion 
in  this  case  in  126  Fed.  supra. 
[208]  *We  think  the  reasonable  construction  of 
this  statute  requires  that  the  questions  sub- 
mitted should  be  answered  in  the  negative. 
It  will  be  so  certified. 


PENN    REFINING    COMPANY,    Limited, 

Plff.  in  Err., 

V. 

WESTERN  NEW  YORK  k  PENNSYLVA- 
NIA RAILROAD  COMPANY  and  Samuel 

0.  De  Coursey,  Receiver  thereof.  Western 
New  York  k  Pennsylvania  Railway  Com- 
pany, and  Lehigh  Valley  Railroad  Com- 
pany. 

(  See  S.  C.  Reporter's  ed.  208-225.) 

Carriers  —  discriminating  rates. 

1.  Carriers  cannot  be  charged  with  dis- 
criminating against  shippers  of  oil  in  bar- 
rels from  the  Pennsylvania  oil  fields  to 
Perth  Amboy,  New  Jersey,  because  tliey 
charge  for  the  barrel  package  without  mak- 
ing a  corresponding  charge  upon  ship- 
ments in  tank  cars  owned  by  those  shippers 
who  can  afford  to  build  and  furnish  them, 
the  carriers  having  none  of  their  own,  where 
the  transportation  by  tank  cars  is  more  re- 
munerative to  the  carriers  than  the  trans- 
portation by  barrels,  and  the  barrel  ship- 
pers have  made  no  demand  for  tank  cars, 
and  cannot  use  them  economically  for  ship- 
ments to  Perth  Amboy,  on  account  of  the 
lack  of  facilities  for  unloading  at  that 
point. 

Connecting    carriers  —  discriminating 
rates. 

2.  A  connecting  carrier  which  takes  the 
cars  as  they  are  delivered  to  it  by  the 
Initial  carrier  is  not  liable  for  a  discrhnina- 
4f30 


tion  in  favor  of  shippers  of  oil  in  tank 
cars  and  against  shippers  of  oil  in  barrels 
which  may  be  practised  by  the  initial  car- 
rier, merely  because  such  connecting  car- 
rier has  participated  in  the  adoption  of  a 
joint  through  rate  for  barrel  shipments 
which  is,  in  itself,  reasonable,  although,  by 
the  act  of  February  4,  1887  (24  SUt.  at  U 
379,  chap.  104,  U.  S.  Comp.  SUt.  1901, 
p.  3159),  I  8,  a  carrier  which  "shall  do, 
cause  to  be  done,  or  permit  to  be  done, 
any  act,  matter,  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawful,"  shall 
be  liable  to  the  full  amount  of  the  damages 
sustained  by  one  injured  thereby. 

(No.  27.] 

Argued  October  18,  21,  1907.    Decided  Jan- 
uary 27,  1908. 

IN  ERROR  to  the  United  States  Oreuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  reversing  a  judgment 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Pennsylvania,  in  favor  of  plaintiff, 
in  an  action  against  interstate  carriers  to 
recover  the  amount  of  money  reparation 
directed  by  the  Interstate  Commerce  Com- 
mission.   Afiirmed. 

See  same  case  below,  70  C  C.  A.  23,  137 
Fed.  343. 


Statement  by  Mr.  Justice  Peckham; 

The  plaintiff  in  error,  who  was  plaintiff 
below,  seeks  to  review  a  judgment  of  the 
circuit  court  of  appeals  for  the  third  cir- 
cuit (70  C.  C.  A.  23,  137  Fed.  343),  re- 
versing absolutely  and  without  allowing  a 
writ  of  venire  facias  de  novo,  the  jud^ient 
of  the  circuit  court  of  the  United  States 
for  the  western  district  *of  Pennsylvania  in[S4 
favor  of  the  plaintiff  company  for  $8,670, 
with  interest  from  May  15,  1894;  in  all, 
$12,706.92.  This  sum  was  made  up  of  the 
charge  of  14  cents  for  the  weight  of  the 
barrel  in  which  oil  was  transported  to  Perth 
Amboy  from  the  Pennsyh*ania  oil  fields, 
from  September  3,  1888,  the  time  when  such 
charge  commenced,  to  May  15,  1804,  the 
time  when  the  hearing  on  the  claims  was 
had  before  the  Interstate  Commerce  Com- 
mission. 

The  proceeding  resulting  in  the  petition 
herein  to  the  circuit  court  was  originally 
commenced  before  the  Interstate  Commerce 
Commission,  and  thereafter  conducted  pur- 
suant to  §§  13  to  IG  of  the  act  creating  the 
Commission  (24  Stat,  at  L.  379,  384,  chap. 
104),  as  amended  by  the  act  of  1889  (25 
Stat,  at  L.  855,  859,  chap.  382,  U.  S.  Comp. 
Stat.  1901,  p.  3165),  to  obtain  relief  from 
certain  allepred  illegal  practices  of  the  rail- 
road companies  in  the  way  of  overcharym 
for  the  transportation  of  oil  for  the  corn- 
SOS  U.  ft. 
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plainanU  in  the  petition,  and  to  obtain  rep- 
aration therefor. 

Three  substantially  contemporaneoua,  yvt 
also  separate,  petitions,  were  filed  with  the 
Commission,  two  on  the  4th  of  December, 
1888,  and  one  on  the  30th  of  January,  1889, 
by  the  Independent  Refiners'  Association  of 
TitusTille,  Pennsylvania,  and  the  Independ- 
ent Refiners'  Association  of  Oil  City,  Penn- 
sylvania, against  several  railroad  eompa- 
nies.  The  petitioners  were  associations  of 
some  sixteen  separate  refining  companies, 
operating  distinct  and  separate  works  in 
the  oil  regions  of  Pennsylvania,  near  the 
city  of  Titusville  or  Oil  City. 

The  petitions  were  filed  for  the  purpose 
of  obtaining  relief  from  certain  charges 
made  by  the  defendant  companies  against 
the  petitioners  for  the  transportation  of 
their  oil  from  those  oil  fields  to  tidewater 
in  Xew  Jersey,  and  specially  to  Perth  Am- 
boy,  in  that  state,  and  described  as  a  point 
in  New  York  harbor,  and  also  to  Boston 
and  points  in  that  vicinity.  Their  petition 
relating  to  the  charges  for  transportation 
to  Perth  Amboy  is  alone  involved  here. 
C]  *The  ground  of  complaint  in  that  petition 
was  that  the  railroads  who  were  therein  made 
defendants,  viz.,  the  Western  New  York  & 
Pennsylvania  and  the  Lehigh  Valley, 
charged  C6  cents  per  barrel  of  oil,  which 
was  alleged  to  be  an  excessive,  unjust,  and 
unreasonably  high  rate  for  the  transporta- 
tion of  oil  to  Perth  Amboy. 

There  was  no  complaint  in  the  petition  of 
the   failure  of  defendants  to  furnish  tank 
cars  for  the  petitioners  for  the  transporta- 
tion of  their  oil  to  Perth  Amboy.     There 
xras  no  averment  of  unfairness  of  the  rates 
AS  between  barrel  and  tank  oil.     Nor  was 
there  any  averment  that  the  defendants,  by 
their    custom    of    charging    for    the    gross 
weight  of  the  oil  and  barrels,  were  giving  a 
preferential  rate  to  the  tank  shippers  as 
SLgainst  the  barrel  shipments  made  by  plain- 
tifTs.    It  was  only  alleged  that  the  rate  for 
the  transportation  of  oil  to  Perth  Amboy 
was  unreasonably  high  at  66  cents  per  bar- 
rel, the  weight  of  the  barrel  being  included 
and  charged  for  therein.    The  averments  in 
the  petition,  that  plaintiffs  were  subjected 
to  undue  prejudice  and  that  an  undue  ad- 
vantage was  given  their  competitors  in  busi- 
ness, among  others  the  Standard  Oil  Trust, 
had   no   relation   to  discrimination   arising 
from  a  charge  for  the  weight  of  the  barrel, 
but  was  connected  with  the  averment  that 
the  charge  of  66  cents  for  the  carriage  of 
the  oil  was  excessive,  and  hence  worked  a 
disadvantage  to  the  plaintiffs  and  gave  an 
unreasonable  preference  to  the  competitors 
in  plaintiffs'  business. 
The  prayer  of  the  petition  was  that  the 


Commission  direct  the  defendants  to 
their  unlawful  acts,  etc. 

The  evidence  was  taken  before  the  Com- 
mission in  the  three  cases,  with  the  under* 
standing  it  should  be  applied  to  each  or  all 
the  cases,  so  far  as  applicable  therein. 

It  appears  by  the  evidence  before  the  Com- 
mission  that  tiie  charge  of  14  cents  per  bar* 
rel  (in  addition  to  62  cents  for  its  contents) 
for  the  transportation  thereof  to  Perth  Am- 
boy commenced  about  September,  1888,  and 
prior  to  that  the  charge  had  been  52  cents 
for  the  oil  and  the  barreL    *There  had  been[Sl  1] 
some  reasons  alleged  on  account  of  which 
the  charge  had  been  limited  to  the  total  of 
52  cents  before  September,  1888.    Perth  Am- 
boy was  the  station  to  which  all  the  peti- 
tioners in  the  proceedings  before  the  Com- 
mission, applicable  to  that  port,  had  con- 
signed their  oil  for  export,  and  that  station 
had  no  conveniences  for  unloading  in  bulk 
the  oil  which  was  brought  there  in  tank 
cars.    Not  one  car  in  a  hundred  was  a  tank 
car.     The  trade  demand  at  that  point  was 
for  oil  in  barrels,  and  the  ocean  shipments 
therefrom  by  the  petitioners  were  also  made 
in  barrels,  as  there  were  no  vessels  from 
that  port  carrying  oil  in  bulk.    Some  of  the 
petitioners    in    the    proceedings   before   the 
Commission  owned  tank  cars,  but  did  not 
use  them  for  the  Perth  Amboy  port  for  the 
above  reasons.     Oil  which  came  to  Perth 
Amboy,  intended  for  export,  if  it  arrived 
in  tank  cars,  had  to  be  there  unloaded  and 
filled  in  barrels  before  it  could  be  loaded 
on   ships.     The    petitioners,    including    the 
plaintiff's,  therefore,   had   no  use   for   tank 
cars  to  that  point.    The  Lehigh  Valley  road 
did  not  own  tank  cars,  nor  did  any  of  the 
other  railroad  companies  to  any  material 
extent,   except   the   Pennsylvania   Railroad, 
which   is  not  a   party   to  this   proceeding. 
The   charges    for   transportation   of   oil   in 
tank  cars  did  not  include  any  charge  except 
for  the  oil.     In  the  transportation  of  the 
oil  to  Perth  Amboy  via  Buffalo  the  initial 
carrier  was  the  Western  New  York  &,  Penn- 
sylvania   Railroad    Company,    the    Lehigh 
Valley  Railroad  Company  taking  the  oil  at 
delivered  to  them  in  barrels  in  cars  at  Buf- 
falo, New  York,  and  transporting  it  to  Perth  . 
Amboy,  the  plaintiffs  paying  therefor  a  joint 
through   rate,   amounting   to  OC   cents   per 
barrel,   including  the   barrel.     The  defend- 
ants had  established  this  joint  through  rate. 
The  tank  cars  that  were  used  by  otliers  for 
transportation  to  other  places  than  Perth 
Amboy  were  rented  from  the  owners,  who 
were  also  shippers  of  the  oil,  to  the  railroad 
companies,  who  paid  the  owners  for  the  use 
of  such  tank  cars  a  certain  sum,  determined 
by   the  miles   run.     Those   cars  were  used 
exclusively  for  the  transportation  of  the  oil 
of  the  owners  of  the  cars. 
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[SIS]  *The  Ck>iniiii88ion  ordered  the  defendants 
to  cease  and  desist  from  charging  or  col- 
lecting any  rate  or  sum  for  the  transporla- 
tion  of  the  barrel  package  on  shipments  of 
oil  in  barrels  over  their  respective  roads  or 
lines  from  the  oil  regions  of  western  Pcnn* 
svlvania  to  New  York  and  New  York  har- 
bor  points,  or,  on  reasonable  notice,  prompt- 
ly furnish  tank  cars  to  complainants  and 
others  who  may  apply  therefor  for  the  pur- 
i:ose  of  loading  and  shipping  oil  therein  to 
such  New  York  harbor  points  as  the  shipper 
may  direct;  and  that  said  defendants  notify 
the  public  accordingly  by  publication  in 
their  tariff  of  rates  and  charges,  pursuant 
to  the  provisions  of  I  6  of  the  act  to  regu- 
late commerce.  It  was  also  ordered  that  the 
rate  on  shipments  of  oil,  both  in  tanks  and 
in  barrels,  over  said  roads,  should  be  the 
same,  and  the  said  rate  from  said  oil  re- 
gions to  New  York  points  should  not  exceed 
16%  cents  per  hundred  pounds.  The  de- 
fendants were  also  required  "to  refund  to 
the  several  parties  legally  entitled  thereto, 
within  sixty  days  after  notice  of  this  de- 
cision and  demand  thereof  by  such  parties, 
all  sums  received  by  them  for  transportation 
over  their  roads  of  the  barrel  package,  on 
shipments  of  oil  in  barrels,  when  the  use  of 
tank  cars  had  not  been  open  to  shippers  tm- 
partiallyf  and  the  shipper  claiming  repara- 
tion has  been  thereby  deprived  of  their  use." 
In  its  opinion,  covering,  so  far  as  appli- 
cable, the  three  cases,  the  Commission  said 
that  the  unlawful  discrimination  regarding 
the  charge  of  14  cents  for  the  barrel  pack- 
age, in  addition  to  the  52  cents  for  the  car- 
riage of  the  oil  per  barrel,  as  against  62 
cents  per  barrel  by  tank  cars,  without  any 
charge  for  the  package,  lay  in  the  fact  that 
the  choice  was  not  open  generally  to  ship- 
pers, and  that  the  case  was  one  where  both 
modes  of  transportation  are  employed  by 
the  carrier,  and  the  use  of  one,  the  tank 
cars,  is  not  open  to  shippers  impartially, 
but  is  practically  limited  to  one  class  of 
shippers,  and  that  the  charge  for  the  bar- 
rel package  in  barrel  shipments,  in  the 
absence  of  a  corresponding  charge  on 
tank    shipments,     resulted     in    a    greater 

[S13]cost  of  transportation  to  the  'shipper  in 
barrels  on  like  quantities  of  oil,  be- 
tween like  points  of  shipment  and  destina- 
tion, than  to  the  tank  shipper,  and  that  it 
was  an  unjust  discrimination,  subjecting  the 
barrel  ship|)er  to  an  unreasonable  disadvan- 
tage, and  giving  the  tank  shipper  an  undue 
advantage,  and  that  no  circumstances  and 
conditions  had  been  disclosed  by  the  evi- 
dence in  these  cases  authorizing  such  dis- 
crimination by  any  of  the  defendant  car- 
riers. 

The  order  of  the  Commission  was  filed 
November    14,    1892,   aad'  the   proceedings 

sss 


were  kept  open  for  the  purpose  of  ascer- 
taining the  amounts  which  were  due  the 
parties  plaintiff  on  the  theory  adopted  by 
the  Commission. 

The  defendants  did  not  comply  with  the 
order,  but  continued  to  charge  the  14  cents 
for  the  barrel,  and  the  parties  seeking  repa- 
ration— that  is,  the  recovery  of  the  damage 
which  they  alleged  they  had  sustained — ap- 
plied for  a  hearing  before  the  Commission 
to  ascertain  the  amount  thereof.  The  Com- 
mission proceeded  thereafter,  on  proper  no- 
tice, to  determine  the  amounts  due  each  of 
the  claimants  from  September  3,  1888,  the 
time  of  the  commencement  of  the  charge 
for  the  barrel  transportation,  to  May  15, 
1894,  the-  time  of  the  hearing  before  the 
Commission,  and  found  (October  22,  1895) 
the  amount  due  the  plaintiff,  the  Penn  Re- 
fining Company,  Limited  (among  many  oth- 
er claimants),  to  be  the  amount  already 
stated,  arising,  as  found,  from  the  transpor- 
tation of  barrels  containing  petroleum  oil, 
shipped  and  carried  by  the  railroads  from 
Oil  City  and  Titusville  to  Perth  Amboy  at 
14  cents  per  barrel  in  addition  to  52  cents 
for  its  contents. 

The  Commission,  in  its  reparation  opinion, 
stated  that  the  carriers  had  failed  to  notify 
the  public,  by  publication  in  their  tariffs  of 
rates  and  charges,  that  they  would,  on  rea- 
sonable notice,  supply  shippers  who  might 
apply  therefor  with  tank  cars  for  transpor- 
tation to  New  York  harbor  points.  The 
original  order,  directing  the  publication  of 
these  notices  by  defendants  in  their  tariffs 
of  rates,  was  entered  November  14  •1892,[S 
while  the  period  covered  by  the  reparation 
order  of  October,  1895,  giving  damages,  in- 
cluded four  years,  namely,  from  September, 
1888,  to  November,  1892,  before  the  mak- 
ing of  such  order.  The  Commission,  in  its 
opinion,  also  stated  that  tank  cars  had  not 
been  open  to  the  use  of  shippers  generally 
on  the  carriers*  roads,  but  there  was  no 
statement  or  finding  that  plaintiffs  had  ever 
applied  for  such  cars  or  desired  them,  or 
had  been  refused.  The  companies  did  not 
comjily  with  the  order  of  reparation,  and 
the  Commission  then  commenced  (some 
time  in  1896)  a  proceeding  in  its  0%^^!  name 
in  the  circuit  court  of  the  United  States,  in 
equity,  to  enforce  all  the  directions  con- 
tained in  the  orders,  including  the  provi- 
sion for  the  payment  of  the  money  damages 
found  due  the  various  claimants.  Upon  de- 
murrer that  court  held  that  the  latter  pro- 
vision could  not  be  enforced  in  equity,  as 
the  railroads  were  entitled  to  a  jury  trial 
on  the  issue  as  to  the  amount  of  the  money 
recovery,  and  that  the  order  in  regard  to 
the  amount  due  ought  to  be  enforced  by 
each  plaintiff  in  his  own  name.    Interstate 
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Cummerce  Commission  v.  Western  New  York 
A  P.  R.  Co.  82  Fed.  192-196. 

Thereupon,  and  in  April,  1901,  this  pro- 
ceeding by  petition  was  commenced  in  the 
United  States  circuit  court  for  the  western 
district  of  Pennsylvania  by  the  Penn  Refin- 
ing Company,  Limited,  to  recover  the  amount 
of  the  money  repanition  dirtcled  by  the 
Commission.  The  Lehigh  Valley  Company  de- 
murred to  the  petition,  which  was  over- 
ruled, and  issue  was  then  joined  by  all  the 
defendants  upon  the  material  allegations  of 
tlie  petition,  and  the  case  was  tried  in 
March,  1902,  and  a  verdict  found  for  the 
plaintiff  against  all  the  defendants. 

^fessrs.  James  W.  Lee  and  Sninucl  S. 
Meliard  argued  the  cause,  and,  with  Mc.«*^rs. 
M.  J.  Hey  ward  and  Eugene  Mackcy,  filed 
a  brief  for  plaintiff  in  error: 

It  bring  the  duty  of  the  railroad  com- 
panies transporting  oil  between  the  oil  re- 
gions of  Pennsylvania  and  the  seaboard  to 
furnish  car.-*  for  the  transportation  of  refined 
oil,  it  was  likewise  their  duty,  as  public 
servants,  to  do  so  impartially. 

Dawson  v.  Chicago,  ft  A.  R.  Co.  79  Mo. 
206;  Ayres  v.  Chicago  &  N.  W.  R.  Co.  71 
\Vis.  372,  6  Am.  St.  Rep.  226,  37  N.  W.  432; 
Smith  V.  New  Haven  &  N.  R.  Co.  12  Allen, 
631,  90  Am.  Dec.  166;  St.  Louis  &  S.  E.  R. 
Co.  V.  Dorman,  72  111.  506;  Ogdensiuirg  & 
L.  C.  R.  Co.  V.  Pratt,  22  Wall.  123,  22  L. 
ed.  827;  State  ex  rel.  Kolilor  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  47  Ohio  St.  130,  7 
L.R.A.  319,  23  N.  E.  928:  Rice  v.  Louisville 
4  N.  R.  Co.  1  Inters.  Com.  Rep.  722. 

The  railroads  failed  to  furnish  the 
vehicles  of  transportation  to  all  shippers 
of  freight,  but  rented  those  of  the  Standard 
Oil  Company  upon  the  express  stipulation 
that  the  tank  cars  should  he  used  only  by 
the  lessor,  and  then  charged  the  lessor  only 
for  the  naked  weight  of  the  oil,  and  not 
for  the  iron  package  in  which  it  was  trans- 
ported, while  they  not  only  failetl  and  re- 
fused to  furnish  tank  cars  to  the  Independ- 
ent Refiners,  but  charged  them  for  the 
weight  of  the  wooden  barrel  package  in 
which  their  oil  was  transported.  This  was 
unjust,  undue,  and  unreasonable. 

State  ex  rel.  Kohler  v.  Cincinnati,  N.  O. 
k  T.  P.  R.  Co.  supra. 

Mr.  John  G.  Johnson  argued  the  cause, 
and,  with  Mr.  Francis  I.  Gowen,  filed  a 
brief  for  defendants  in  error: 

In  determining  whether  a  preference  ac- 
corded to  an  individual  or  locality  is  undue 
or  unreasonable,  those  facts  and  niatt<rH 
which  carriers,  apart  from  any  question 
arising  under  the  statute,  would  trciit  as 
calling,  in  given  canes,  for  a  preference  or 
advantage,  are  facts  and  matters  which 
•S  Ii.  ad. 


must  be  considered  by  the  Commission  in 
forming  its  judgment. 

Texas  &  P.  R.  Co.  v.  Interstate  Commeree 
Commission,  162  U.  S.  197,  40  L.  ed.  197, 
5  Inters.  Com.  Hep.  405,  16  Sup.  Ct.  Rep. 
606;  Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.  146  U.  S.  282,  36  L. 
ed.  705,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct. 
Rep.  844;  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Interstate  Conunerce  Commission,  181  U. 
S.  19,  45  L.  ed.  726,  21  Sup.  Ct.  Rep.  516. 

Carriers,  parties  to  joint  through  rates, 
do  not,  because  of  this  fact,  become  respon- 
sible for  the  default  or  negligence  of  the 
other  companies,  parties  to  such  rate,  in  re- 
spect to  the  triin!^portHli<m  of  the  traflfte 
moving  under  such  joint  r»te. 

St.  Louis  Inn.  Co.  v.  St.  Louis,  V.  T. 
H.  &  I.  R.  Co.  104  U.  S.  146,  26  L.  ed.  679. 

Upon  what  possible  tln^ory,  therefore,  can 
it  be  claimed  that  they  become  responsible 
for  any  overcharge  made  by  such  connecting 
carrier,  or  for  the  failure  or  refusal  of  such 
carrier  to  furnish  equipment  of  the  char- 
acter  desired  by  a  shipfK'r? 

Mr.  John  G.  Johnson,  with  Messrs.  Pat* 
terson.  Sterrett,  &  Acheson,  also  filed  a 
brief  for  defendants  in  error. 

•Mr.  Justice  Peokhum,  after  making  the[215] 
foregoing  statement,   delivered   the  opinion 
of  the  court : 

The  questions  arising  on  this  writ  of  er- 
ror are,  in  some  respects,  dilFerent  in  regard 
to  the  dilferent  railroads  who  are  defendants 
in  error,  but,  as  to  the  matters  now  to  be 
discussed,  all  occupy  the  same  position. 

In  their  jietition  to  the  Commission,  the 
petitioners  in  that  proceeding  complained  of 
the  rate  of  transportation  of  oil  to  Perth 
Amboy,  fixed  by  the  carriers  at  66  cents 
per  barrel,  the  weight  of  the  barrel  being 
included  and  charged  for  in  that  amount, 
which  rate,  it  was  asserted,  was  unreason- 
able and  exceasive. 

In  the  opinion  of  the  Commission,  filed 
with  its  order,  in  refcr'^'ng  to  a  former 
charge  of  52  cents  per  barrel  of  oil  without 
charging  for  the  weight  of  the  barrel,  from 
the  oil  fields  to  Perth  Amboy,  it  is  said: 
'*While  this  rate  is  fully  as  high  as  it  should 
be  in  view  of  the  nature  of  the  traffic  and 
the  conditions  surrounding  it,  and  might 
possibly  be  made  less  without  depriving  the 
carriers  of  a  fair  remuneration  for  their 
service,  we  do  not  feel  authorized,  under 
all  the  facts  and  circumstances  disclosed  by 
the  record  and  evidence  in  these  cases,  t4l 
order  a  reduction  in  addition  to  the  exclu- 
sion of  the  charge  for  the  barrel  package*' 
(14  cents)  ;  "and  our  conclusion  is  that  the 
rate  to  New  York  points  should  be  not  more 
than  16 VI*  cents  per  hundred  pounds,  both 
in  tffiik  and  barrel  shipments,  to  k>e  charged. 
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in  both  cases,  only  for  the  weight  or  quan- 
tity of  oil  carried,  exclusive  of  any  charge 
for  the  package/'     Again,  the  Commission, 
in  its  opinion,  said:      "In  order  to  guard 
against    misapprehension    the    Commission 
wishes  to  say  that  these  cases  are  decided 
purely  upon  the  facts  as  set  forth  in  the 
situation  as  delineated  in  the  record  and  by 
the  evidence.     It  is  not  intended  to  hold, 
nor  should  this  report  be  construed  to  hold, 
that,  aside  from  other  controlling  circum- 
stances, the  carrier,  in  hauling  packages,  is 
not  entitled  to  pay  according  to  the  weight 
[216]thereof.    It  is  simply  held  that,  *on  account 
of  the  peculiar  circumstances  in  these  cases, 
to  charge  for  the  weight  of  the  barrel  places 
barrel  shippers  at  a  disadvantage  as  against 
tank    shippers,    and    the    practice   in    these 
cases,   while   the   circumstances   and   condi- 
tions   remain    unchanged,    should    be    con- 
demned/'    Upon  referring  to  the  order  ac- 
tually made  by  the  Commission,  its  language 
is   ''that   the   action   of   the   defendants   in 
charging  for  the  weight  of  barrels  on  ship- 
ments of  refined  oil  in  barrels  over  the  sev- 
eral through  lines  formed  by  their  respective 
railroads  from  Titusville,  Oil  City,  and  oth- 
er points  in  the  oil  regions  of  western  Penn- 
sylvania, to  New  York  and  other  points  in 
New  York  harbor,  or  to  Boston  and  points 
called  and  known  as  Boston  points,  works 
unjust  discrimination  against  the  shipper  of 
such  oil  in  barrels  in  favor  of  shippers  of 
the  same  commodity  in  tank  cars,  while  said 
defendants  refuse  or  neglect  to  fumisli  tank 
cars  to  complainants  and  other  shippers  for 
the    purpose   of    loading   and    shipping    oil 
therein  to  such  New  York  harbor  and  Bos- 
ton points  as  said  shippers  may  direct;  that 
rates  per  hundred  pounds  on  shipments  of 
oil   in   tanks   or   in   barrels   should   be  the 
same,  and  from  said  points  in  the  oil  re- 
gions of  western  Pennsylvania  to  New  York 
harbor  and  Boston  points  such  rates  should 
not  exceed    IGVj   cents  and   23  y2   cents  re- 
spectively, and  that  defendants  should  make 
reparation   to   complainants  and  others   in 
all  cases  where  charges  on  shipment  in  bar- 
rels between  those  points  have  included  a 
charge  for  the  weight  of  the  barrel,  and  tank 
cars  have  not  been  open  impartially  to  ship- 
pers   of    refined    petroleum    oil    over   their 
lines." 

The  defendants  were  also,  by  the  order 
of  the  Commission,  ''required  to  wholly 
cease  and  desist  from  charging  or  collecting 
any  rate  or  sum  for  the  transportation  of 
the  barrel  package  on  shipment  of  oil  in 
barrels  over  their  respective  roads  or  lines 
from  the  oil  regions  of  western  Pennsylva- 
nia to  New  York  and  New  York  harbor 
points,  or  to  Boston  and  Boston  points,  or^ 
on  reasonable  notice,  promptly  furnish  tank 
ears  to  complainants  and  otlier  shippers  who 


may  apply  therefor  for  •the  purpose  of  load-[S  I 
ing  and  shipping  oil  therein  to  such  New 
York  harbor  and  Boston  points  as  said  ship- 
pers may  direct,  and  that  on  or  before  the 
0th  of  January,  1893,  said  di^fendants  no- 
tify the  public  accordingly,  by  publication 
in  their  tariffs  of  rates  and  charges,  pursu- 
ant to  the  provisions  of  fi  6  of  the  act  to 
regulate  commerce,  and  also  file  copies  of 
said  tariffs  with  this  Commission,  as  re- 
quired by  the  provisions  of  said  section; 
and  defendants  are  further  hereby  directed 
and  required  to  refund  to  the  several  parties 
legally  entitled  thereto,  within  sixty  days," 
etc.,  as  set  forth  in  the  order. 

By  reference  to  the  foregoing  extracts 
from  the  opinion  of  the  Commission  it  ap- 
pears that  they  did  not  hold  that  the  car- 
rier, in  hauling  barrels  of  oil,  was  not  enti- 
tled to  pay  for  the  weight  thereof,  includ- 
ing the  package,  but  only  that  the  peculiar 
circumstances  of  the  case  before  it  made  it 
improper  to  charge  for  the  weight  of  the 
barrel,  because,  by  such  charge,  the  ship- 
pers uf  oil  in  barrels  were  placed  at  a  dis- 
advantage as  against  shippers  by  tank  cars, 
and  although  in  one  portion  of  the  opinion 
it  is  stated  that  the  charge  of  52  cents  per 
barrel,  excluding  the  weight  of  the  barrel 
package,  was  as  high  as  it  should  be  in 
view  of  the  nature  of  the  trallic  and  the 
conditions  surrounding  it,  nevertheless  the 
Comniitision  ga\'e  the  above-quoted  precise 
directions  contained  in  its  formal  order.  It 
made  use  of  language  by  which  the  defend- 
ants were  required  to  cease  from  charging 
for  the  transportation  of  the  barrel  pack- 
age, ofy  on  reasonable  notice  promptly  fur- 
nish tank  cars  to  complainant  and  otlier 
shippers  who  might  apply  therefor  for  thm 
purpose  of  loading  and  shipping  oi).  to  New 
York  harbor  or  Boston  points,  as  the  ship- 
pers might  direct.  This,  of  course,  amount- 
ed and  was  equivalent  to  a  holding  that  the 
charge  for  the  weight  of  the  barrel  package 
of  oil  was  not  excessive.  If  the  charge  for 
the  carriage  of  the  barrel  itself,  taken  la 
connection  with  the  charge  for  the  weight 
of  the  oil  contained  therein,  made  a  total 
charge  which  was,  in  and  of  itself,  excess- 
ive or  unreasonably  high  (as  was  the  com- 
plaint of  the  petitioners),  of  course  the 
Commission  would  not  *have  pt*rniitted  tne[9l 
charge,  even  if  the  petitioners  had  not  ap- 
plied for  the  use  of  tank  cars.  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Interstate  Com- 
merce Commission,  181  U.  S.  1,  23,  45  L.  ed. 
719,  727,  21  Sup.  Ct.  Rep.  516;  IntersUte 
Commerce  Commission  v.  Louisville  &  N. 
R.  Co.  190  U.  S.  273,  283,  47  L.  ed.  1047, 
1055,  23  Sup.  Ct.  Rep.  687.  This  limiU  the 
case  against  the  defendants,  upon  the  find- 
ing of  the  Commission,  to  that  of  discrim- 
ination, which  was  decided  to  exist  under 
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the  peculiar  circumstances  of  the  case,  by 
reason  of  the  charge  for  the  barrel  in  which 
the  oil  was  contained,  while  in  tank  cars 
the  charge  was  limited  to  the  oil  carried. 

We  will  therefore  inquire  what  were  the 
peculiar  circumstances,  as  shown  by  t>ie  evi- 
dence, which  led  the  Commission  to  make 
its  order  as  to  discrimination? 

They  were  these: 

1.  That  the  railroads  owned  no  tank  cars. 

2.  That  they  transported  oil  in  tank  cars 
only  for  those  shippers  of  oil  who  owned 
and  furnished  such  cars.  That,  in  the  case 
of  oil  intended  for  export  by  such  owners, 
it  was  sent  to  ports  in  New  York  harbor 
near  Perth  Amboy;  the  seaboard,  and  not 
Perth  Amboy  alone,  being  the  place  .of  com- 
petition between  the  plaintiffs  and  the 
Standard  Oil  Trust  and  others. 

3.  That  the  carrier  hired  tank  cars  from 
the  shippers  of  the  oil  and  paid  for  them  a 
certain  sum,  measured  by  the  miles  run  to 
and  from  the  place  of  consignment. 

4.  That  the  tank  cars,  thus  hired,  were 
used  exclusively  to  carry  the  oil  of  the  own- 
ers of  such  cars.  Other  shippers  of  oii  had 
their  oil  carried  i;i  barrels,  in  box  cars, 
and  a  charge  was  made  for  the  weight  of  the 
barrel  containing  the  oil,  while  the  charge 
for  the  oil  in  tank  cars  was  limited  to  the 
amount  of  oil  actually  carried. 

These  facts,  in  the  opinion  of  the  Com- 
mission, rendered  the  case  an  exception  to 
the  usual  rule  as  to  the  right  to  charge  for 
the  weight  of  package  as  well  as  its  con- 
tents.    In  the  view  of  the  Commission,  al- 
though it  admitted  that  the  transportation 
in  tank  cars  was  more  profitable  to  the  car- 
rier in  yielding  a  larger  revenue  above  the 
']<K>8t  of  service  than  that  in  barrels,  *yct  tho 
case  was  not  presented  "of  two  modes  of 
transportation     open     indiscriminately     to 
shippers  in  general,  the  one  at  a  higher  rate 
than  the  other,  and  as  to  which  the  shipper 
may  take  his  choice  and   pay  accordingly, 
but  a  case  where  the  cheaper  rated  and,  as 
claimed  by  the  defendants,  the  better,  mode 
of  transportation,  was  open  practically  to 
only  a  particular  class  of  shippers.''    When, 
therefore,  as   was  stated,   *'the  carrier  ac- 
cepts tank  cars  owned  by  shippers  who  can 
afTord  to  build  and  furnish  them,  and  has 
none  of  his  own  to  furnish  to  other  shippers, 
but  can  supply  only  box  cars,  in  which  bar- 
rels must  be  used   for   oil,   the  carrier   is 
bound  to  see  that  he  gi^es  no  preference  in 
rates  to  the  tank  shipper,  and  that  he  sub- 
jects the  barrel  shipper  to  no  disadvantage.*' 
These  facts  also  appeared  before  the  cir- 
cuit court,  and   that  court  left  it  to  the 
jury  to  find  from  them  whether  there  was 
'undue  discrimination*'  in  favor  of  the  ship- 
per by  tank  cars  and  against  the  shipper 
by  barrels,  although  the  petition  made  no 
•S  li.  ed. 


such  allegation,  but  only  alleged  that  the 
rates  and  charges  for  the  service  (66  cents 
per  barrel)  were  excessive,  unjust,  and  un- 
reasonable. Discrimination  was  not  alleged 
between  the  tank  and  the  barrel  car,  for  what 
would  seem  to  be  the  obvious  reason  that  the 
plaintiffs  could  make  no  use  of  the  tank 
cars,  as  they  had  no  facilities  for  unloading 
them  at  Perth  Amboy,  and  no  vessels  to  ex- 
port the  oil  in  bulk,  and  the  trade  demand 
there  was  for  oil  in  barrels.  But,  although, 
without  such  facilities,  and  not  being  in  posi- 
tion, therefore,  to  use  such  cars,  the  plain- 
tiffs nevertheless  demanded  that  no  charge 
for  transportation  should  be  made  for  the 
barrel  package,  although  the  charge  made 
was  a  reasonable  one,  unless  a  charge  for 
the  tank  packages  was  made  against  those 
who  used  tank  cars  for  the  carriage  of  their 
oil  to  points  adjacent  to  Perth  Amboy,  and 
although  the  transportation  by  tank  cars 
was  more  remunerative  to  the  companies 
than  the  transportation  by  barrels. 

The  whole  theory  of  this  discrimination 
rests  upon  the  alleged  failure  to  furnish 
tank  cars  to  shippers  demanding  *them,  while [2 20] 
at  the  same  time  the  defendants  leased  tank 
cars  from  their  owners  and  used  them  to 
carry  the  oil  of  such  owners  exclusively, 
and  yet  in  this  case  there  has  been  no  such 
failure,  because  there  has  been  no  demand 
for  such  cars  by  the  plaintiffs,  who,  for  the 
reasons  stated,  had  no  use  for  them. 

Although,  in  the  opinion  of  the  Commis- 
sion in  the  reparation  proceeding,  it  was 
stated  that  the  defendants  had  not  notified 
the  public  as  to  supplying  shippers  with 
tank  cars,  as  required  by  the  order  of  No- 
vember 14,  1892,  while  at  the  same  time 
they  denied  to  plaintiffs  the  use  of  such 
cars,  yet  there  is  no  statement  or  finding 
that  the  plaintiffs  had  ever  asked  for  such 
cars  for  the  Perth  Amboy  station,  and  the 
proof  is  they  did  not  want  them  for  that 
point.  In  the  course  of  the  opinion  some 
general  observations  were  made  in  regard 
to  the  failure  to  supply  tank  cars,  and  the 
consequent  necessity  for  the  shippers  to 
ship  their  oil  in  barrels  and  pay  transpor- 
tation on  the  total  weight  of  the  oil  and  the 
barrels.  The  opinion  was  delivered  in  two 
different  proceedings,  in  which  all  the  facts 
were  not  identical,  one  regarding  Perth  Am- 
boy and  the  other  Boston  and  adjacent 
points,  and  we  cannot  suppose  that  the  Com- 
mission meant  to  include  Perth  Amboy  in 
the  opinion  on  this  point,  because  the  facts 
already  adverted  to  furnish  ample  reasons 
for  not  demanding  or  using  tank  cars. 

It  is,  therefore,  apparent  that  the  failure 
of  plaintiffs  to  use  tank  cars  during  sub- 
stantially all  the  period  covered  by  the  rep- 
aration order  was  not  owing  to  a  refusal  or 
omission  of  the  defendants  to  supply  them 
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on  demand,  but  because  they,  the  plaintifTs, 
did  not  demand  and  could  not  use  them  eco- 
nomically for  the  transportation  of  oil  to 
Perth  Amboy.  The  opinion  of  the  Commis- 
oion  must  be  read  with  reference  to  this 
evidence,  which,  although  p\\on  on  the  trial 
before  the  court,  states  the  facts  existing 
at  Perth  Amboy  during  the  time  of  investi- 
gation by  tlie  Commission. 

If  it  be  assumed  that  it  was  the  duty  of 
the  railroads  to  furnish  tank  cars  to  those 
[22 1 1  who  demanded  them  while  the  'railroads  con- 
tinued to  hire  that  kind  of  car  from  owners 
in  which  to  carry  their  oil,  yet  the  failure 
to  furnish  them  to  a  party  that  did  not  de- 
sire and  had  not  demanded  them  certainly 
ought  not  to  render  it  necessary  for  the 
railroads  to  carry  the  barrel  package  free 
because  no  charge  was  made  for  the  tank 
package.  The  Commission  said  it  may  be 
conceded  that  the  amount  of  paying  freight 
was  materially  gn-ator  in  tank  than  in  bar- 
rel shipments,  and  that  the  tank  car,  after 
adding  the  gross  weight  of  the  car  and  oil, 
pays  slightly  more  to  the  carrier  per  ton 
than  the  stock  car  with  its  full  load  of  oil 
barrels.  Nevertheless,  it  was  stated  that 
the  facts  already  adverted  to  made  out  a 
case  of  unjust  discrimination  between  the 
tank  and  barrel  shipper,  and  it  was  so  ad- 
judged in  this  case,  where  a  shipper  did  not 
use  or  demand  a  tank  car. 

We  are  unable  to  concur  in  this  view. 
Because  circumstances  existed  which  pre- 
vented the  economical  u.se  of  the  tank  car 
by  plaint ifTs  (no  demand  being  made  for 
tlie  usse  of  a  tank  car)  is  no  ground  for  find- 
ing discrimination  in  the  charge  for  the 
weight  of  the  barrel  package  (such  charge 
being  in  itself  not  an  unreasonable  one) 
while  none  is  made  for  the  tank  containing 
the  oil.  It  might  be  different  if  plaintifTs 
desired  tank  cars  and  defendants  failed  to 
furnish  them  on  demand. 

If  the  carrier  must  take  ofT such  charge  for 
the  weight  of  the  barrel,  although  tank  cars 
are  not  demanded,  the  result  is  to  make 
the  defendants  carry  the  barrels  free  from 
freight  charges,  even  while  the  ship|)er8 
were  unable  to  use,  and  did  not  demand, 
tank  cars. 

It  is  not  incumbent,  therefore,  upon  this 
court  to  now  decide  what  would  be  the  duty 
of  the  carrier  as  to  furnishing  tank  cars  to 
those  who  desired  and  demanded,  but  did 
not  own,  them,  where  the  railroads  accepted 
tank  cars  owned  by  other  shippers  of  oil, 
for  the  purpose  of  carrying  their  oil  alone, 
and  to  dilFerent  points  than  Perth  Amboy. 
We  are  dealing  with  a  case  where  such 
question  does  not  arise. 

There  are  other  reasons  in  addition  to  the 
foregoing    why    the    Ix»high    Valley    should 
'^2]not  be  held  for  any  discrimination  *in  thli 
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case.  Tliat  company  was  but  a  connecting 
carrier,  and  took  the  cars  as  they  were  de- 
livered to  it  by  the  initial  carrier  at  Buf- 
falo for  transportation  to  Perth  Amboy.  It 
was  the  duty  of  the  connecting  carried  to  do 
so,  and  it  was  not  rendered  liable  for  any 
alleged  wrongful  act  of  the  initial  carrier 
merely  because  of  the  adoption  of  a  joint 
through  rate  from  Titusville  or  Oil  City  to 
Perth  Amboy,  which  was  in  itself  reasona- 
ble. Nor  did  the  8th  section  of  the  com- 
merce act  render  it  liable  for  any  such  al- 
leged wrongful  act  asserted  against  the  in- 
itial carrier. 

These  views  render  it  unnecessary  to  con- 
sider the  objection  to  the  recovery,  taken  by 
the  defendants  in  error,  based  upon  the  fact 
that  the  petition  to  the  Commission  asked 
for  relief  on  the  ground  that  the  charges 
were  unreasonably  high,  while  the  relief 
granted  v»'as  based  upon  discrimination, — « 
charge  not  contained  in  the  pleading.  For 
the  reasons  already  stated,  the  judgment  of 
the  Circuit  Court  of  Appeals  is  affirmed. 

Mr.  Justice  Moody,  dissenting: 
In  my  opinion  there  was  evidence  which 
tends  to  support  the  plaintifTs  cause  of  ac- 
tion, and  I  think  that  it  should  have  been, 
as  it  was,  submitted  to  the  jury.  It  ap- 
peared that  the  plaintiff  was  engaged  in 
shipping  oil,  destined  for  export,  from  the 
oil  regions  in  Pennsylvania  to  Perth  Am- 
boy. Up  to  September,  1888,  the  transpor- 
tation rate  was  52  cents  per  barrel,  and  that 
rate  applied,  whether  the  oil  was  carried  in 
barrels  or  in  tank  cars.  At  that  rate  the 
plaintiff  was  able  to  ship  oil  in  competition 
with  other  producers.  In  September,  1888, 
the  rate  for  shipment  in  barrels  was  changed 
to  OG  cents  per  barrel,  while  the  rate  was 
left  unchanged  where  the  oil  was  carried  in 
tank  cars.  The  evidence  tended  to  show 
that,  in  view  of  the  number,  ownership,  and 
management  of  all  the  tank  cars  in  exist- 
ence, the  new  rate  was  practic.illy  prohib- 
itory of  barrel  shij)ments  from  the  Pennsyl- 
vania oil  *  regions  to  the  sealK)ard.  that  it[S 
was  designed  by  a  competitor,  who  influ- 
enced the  defendants  to  im|>ose  it,  to  ha\'e 
this  effect,  and  that  this  was  the  only  meth- 
od of  shipment  practically  oj^en  to  the  plain- 
tiff. Under  these  circumstances  the  plain- 
tiff joined  with  others  in  a  complaint  to 
the  Interstate  Commerce  Commission.  Sec- 
tion 3  of  the  interstate  commerce  act  makes 
it  ''unlawful  ...  to  subject  .  .  . 
any  particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  resi)ect  whatsoever'*  [24 
Stat,  at  L.  380,'chap.  104,  U.  S.  Comp.  Stat 
1901,  p.  31551,  as  well  as  to  give  any  person 
or  kind  of  traflic  an  undue  preference  or 
advantage.    The  plaintiff  might  have  brought 
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an  action  for  damages  under  ||  8  and  9  of 
the  act,  but  it  chose  to  make  complaint  to 
the  Commission,   thereby   electing   that  as 
the    exclusive    remedy.     The    Commission, 
after  a  hearing,  adjudged  that  the  66-cent 
rate  worked  unjust  discrimination  against 
barrel   shipments,  and   ordered  the  defend- 
ants  to   make   reparation   to   the   plaint ifT 
and  others.     The  amount  of  the  reparation 
was  aftenvard  ascertained.     An  order  pre- 
scribing the  tariff  in  the  future  was  made, 
but  its  terms  do  not  seem  to  be  material, 
as  the  claims  for  reparation  were  for  the 
time  between  the  establishment  of  the  dis- 
criminating   rate    and    the    making   of    the 
Commission's  order.     The  order  for  the  fu- 
ture may  or  may  not  be  a  valid  and  en- 
forceable one.     The   plaintiff's  right  under 
that  order,  in  the  absence  of  a  demand  for 
tank  cars,  may  be  uncertain.     We  need  not 
pursue  those  inquiries.     Here  the  only  ques- 
tion is  of  the  right  of  the  plaintiff  to  re- 
cover  damages   for   the   alleged   discrimina- 
tory rate  collected  from  it  before,  and  not 
after,    the  order   of   the  Commission.     The 
defendants  declined  to  make  the  reparation 
ordered  by  me  Commi.ssion,  and  the  plaintiff 
Aoufi^lit  to  recover  it  by  an  action,  brought 
under  |  17  of  the  act,  in  which  the  defend- 
a.nt.s  were  entitled  to  a  trial  by  jury.     On 
the  trial  the  statute  makes  '*the  findings  of 
fact    prima    facie  evidence   of   the   matters 
therein  stated.*'    They,  with  other  evidence, 
were  submitted  to  the  jury.     The  jury  was 
instructed    that   whether   the   plaintiff   had 
Ibecn   subjected  to  •undue  prejudice  was  a 
c|uestion  of  fact.    The  jury  was  further  in- 
structed as  follows: 

"In  arriving  at  that  conclusion,  it  is  prop- 
er to  call  your  attention  to  this  point:  that 
%he   mere   fact  that  there  is  or  may  be  a 
preference  or  advantage  given  where  refined 
oil   is  shipped  in  some  other  way, — for  ex- 
ample, in  tank  cars, — and  that  a  more  fa- 
vorable rate  is  given  to  tank-car  shippers, 
^oes  not,  in  and  of  itself,  show  that  such 
preference  or  advantage  is  undue  or  unrea- 
sonable   within    the    meaning    of    the  .  act. 
lience   it   follows   that  the  jury,  before   it 
oan  adjudge  these  companies  to  have  acted 
"Unlawfully,  to  have  subjected  refined  oil  in 
Viarrels  to  any  undue  or  unreasonable  preju- 
<lice    or   disadvantage,   must   ascertain   the 
facta   and   must  give   due   regard   to   these 
facta  and  matters  which  railroad  men,  apart 
from  any  question  arising  under  the  stat- 
ute, would  treat  as  calling  for  a  preference 
or  advantage  to  be  given;  for  example,  in 
this  case,  to  oil  shipped  in  such  tanks.    All 
such    facts    may    and    ou;?lit   to    be    consiil- 
ered  and  given  due  weight  by  the  jury  in 
forming  its  judgment,  whether  such  prefer- 
ence or  advantage  is  undue  or  unreasona- 
ble.    In  the  complexity  ol  human  affairs, 
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and  especially  in  commercial  affairs,  abao 
lute  uniformity  ia  well-nigh  impossible,  and 
some  prejudice  or  disadvantage  often  occurs 
where  men  desire  to  act  with  the  utmost 
fairness.  It  is,  however,  where  such  preju- 
dice or  disadvantage  in  interstate  commerce 
reaches  the  measure  of  undue  or  unreasona- 
ble that  the  act  makes  it  unlawful. 

"It  will  be  for  you,  gentlemen,  to  apply 
to  this  question  all  the  evidence  before  you 
in  this  case,  in  the  light  of  all  the  facts 
and  proofs,  and  justly,  fairly,  and  impar- 
tially to  determine  the  question  of  whether 
this  rate  on  refined  oil  in  barrels  between 
Oil  City  and  Titusville  and  Perth  Amboy, 
so  established  between  these  two  companies 
(if  you  find  that  to  be  the  fact),  did  subject 
the  oil  shipped  in  barrels  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever. 

**If  you  so  find,  you  will  also  determine 
to  what  extent  was  the  rate  undue  and  un- 
reasonable, and  whatever  amount  you  *.so[225| 
find  under  the  evidenci',  you  would  be  justi- 
fied in  allowing  this  plaintiff  to  recoup  or  re- 
cover upon  any  shipments  it  made  and  on 
which  it  has  paid  the  imdue  and  unreason- 
able amount.  You  will  understand  that  it 
is  not  entitled  to  recover  all  the  freight  it 
paid,  because  part  of  it  was  undue  and  un- 
reasonable, but  it  is  only  such  part  of  the 
freight  as  you  find  to  be  undue  and  unrea- 
sonable that  the  plaintiff  is  entitled  to  re- 
cover back,  and  that  only  upon  proof  to  you 
of  the  amount  of  the  shipments  made  by  It 
upon  which  the  freight  was  unduly  and  un- 
reasonably charged." 

Tliese  instructions  seem  to  me  full  and 
appropriate.  The  jury  found  a  verdict  for 
the  plaintiff,  thereby  affirming  that  "the 
particular  description  of  traffic"  in  which 
the  plaii^iff  was  engaged  was  subjected  to 
"undue  or  unreasonable  prejudice  or  disad- 
vantage." I  am  not  persuaded  that  we  can 
say,  as  matter  of  law,  that  there  was  not 
su (fie lent  evidence  to  be  submitted  to  the 
jury  and  to  warrant  the  verdict.  Nor  do  I 
see  any  reason  why  the  Lehigh  Valley  Rail- 
road sliouM  not  be  held  responsible.  It  liad, 
with  the  other  defendant,  established  a  joint 
tariff  for  a  continuous  shipment  between  the 
states.  That  tariff  has  been  found  to  be 
discriminatory  and  unlawful.  It  has  re- 
ceived its  share  of  the  unlawful  exaction. 
The  8th  section  of  the  act  provides  that  a 
carrier  who  "shall  do,  cause  to  be  done,  or 
permit  to  be  done,  any  act,  matter,  or  thing 
in  tliis  act  prohibited  or  declared  to  be  un- 
lawful" shall  be  liable  to  the  full  amount 
of  the 'damages  sustained  by  one  injured 
thereby.  I  see  no  escape  for  this  defendant 
from  this  provision. 

There  may  have  been  error  committed 
during  the  trial  which  would  require  that 
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the  Terdiet  should  be  set  aside  and  a  new 
trial  granted.  It  is  not  necessary  for  me  to 
consider  this  question.  I  go  no  further  than 
to  dissent  from  the  judgment  of  the  court, 
which  in  effect  denies  the  right  of  the  plain- 
tiff to  recover  upon  the  evidence  against  any 
of  the  defendants. 

I  am  authorized  to  say  that  Mr.  Justice 
Harlan  concurs  in  this  dissent. 


[SS6]*GE0RG£  R.  ELDER,  Successor  in  Interest 
to  Samuel  McMillen,  Deceased;  Alice  J. 
McCombe,  Administratrix  of  John  Mc- 
Combe,  Deceased;  and  Rowena  E.  ^Ic- 
Combe,  by  Alice  J.  McCombe,  Her  Next 
Friend,  Plffs.  in  Err., 

V. 

TINGLEY  S.  WOOD,  Impleaded  with  Mary 
M.  Bullard,  Anna  L.  Finnerty,  and  Ce- 
celia L.  Wahrer,  Defts.  in  Err. 

(See  S.  C.  Reporter's  ed.  220-233.) 

Taxes  — state  taxation  of  right  of  pos- 
session  of  minfns;  claim. 

1.  Lands  of  the  United  States  are  not 
taxed  in  violation  of  the  act  of  March  3, 
1875  (18  Stat,  at  L.  474,  chap.  139),  |  4, 
by  the  imposition,  under  the  authority  of 
Colo.  Laws  1887,  pp.  340,  341,  of  a  tax  up- 
on the  right  of  possession,  for  mining  pur- 
poses, of  a  lode  mining  claim,  and  the  en- 
forcement of  the  collection  of  such  tax  by 
a  sale  of  such  right  of  possession. 

Error  to  state  court  —  questions  review- 
able—effect  of  decision  on  non-Fed- 
eral ground. 

2.  The  question  of  the  validity,  under  the 
due-process-of-law  clause  of  U.  S.  Const., 
14th  Amend.,  of  a  tax  sale  made  upon  a 
notice  published  only  in  a  Sunday  news- 
paper, is  not  open  on  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
to  the  highest  court  of  a  state,  whose  de- 
cision upholding  the  tax  title  was  ImsciI 
upon  the  grounds  that  a  state  statute  made 
the  tax  deed,  which,  upon  its  face,  was  a  val- 
id instrument,  prima  facie  evidence  of  the 
sufliciency  of  the  notice,  and  that  posses- 
sion under  such  deed  for  the  prescribed 
period  met  the  requirements  of  the  state 
statute  of   limitations. 

[No.  96.] 

Argued  January  9,  1908.    Decided  January 

27,   1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  of  Lake  County,  in  that  state,  in  fa* 

Note. — As  to  what  questions  the  Federal 

Supreme   Court   will   consider   in   reviewing 

the  Judgments  of  state  courts — see  note  to 

State  ex  rel  Hill  v.  Dockery,  63  L.RJL  571. 


vor  of  plaintiffs  in  an  action  to  recover  pot- 
session  of  an  interest  in  a  lode  mining 
claim,  and  ordered  judgment  for  the  defend- 
ants.   Affirmed. 

See  same  case  below,  37  Colo.  174,  119 
Am.  St.  Rep.  269,  86  Pac.  319. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  R.  Elder  for  plaintiffs  in 
error : 

While  the  title  remains  in  the  govern- 
ment, public  lands  are  not  subject  to  state 
taxation,  and  tax  sales  and  tax  deeds  there- 
of are  void;  and  one  subse<]uently  acquir- 
ing title  thereto  can  test  their  validity. 

Stearns  v.  Minnesota,  170  U.  S.  223,*  251, 

45  L.  ed,  102,  176,  21  Sup.  Ct.  Rep.  73; 
Hussman  v.  Durham,  166  U.  S.  145,  41  L, 
ed.  664,  17  Sup.  Ct.  Rep.  253,  88  Iowa.  29, 
65  N.  W.  11 ;  Kansas  P.  R.  Co.  v.  Prescott, 
16  Wall.  603,  21  L.  ed.  373;  Union  P.  R. 
Co.  V.  McShane,  22  Wall.  444,  22  L.  ed. 
747;  Northern  P.  R.  Co.  v.  Traill  County 
(Northern  P.  R.  Co.  v.  Rockne)  115  U.  S. 
600,  20  L.  ed.  477,  6  Sup.  Ct.  Rep.  201; 
Central  Colorado  Improv.  Co.  v.  Pueblo 
County,  95  U.  S.  259,  24  L.  ed.  495 ;  Cooloy, 
Taxn.  Sd  ed.  1903,  p.  136;  Pitts  v.  Clay,  27 
Fed.  635;  Coulter  v.  Stafford,  6  C.  C.  A.  18, 
15  U.  S.  App.  118,  56  Fed.  564;  Bronson 
v.  Kukuk,  3  Dill.  400,  Fed.  Cas.  No.  1.929; 
Campbell  v.  Spears,  120  Iowa,  670,  94  N. 
W.  1126;  Duncan  v.  Newcomer,  9  S.  D.  376, 
69  N.  W.  580;  Scott  v.  Chickasaw  County, 

46  Iowa,  253 ;  Reynolds  v.  Plymouth  County, 
55  Iowa,  90,  7  N.  W.  468 ;  Moriarty  v.  Boone 
County,  39  Iowa,  634;  Kohn  v.  Barr,  52 
Kan.  269,  34  Pac.  880;  Calder  v.  Keegan, 
30  Wis.  126;  Davis  v.  Magoun,  109  Iowa, 
308,  80  N.  W.  423. 

Tax  deeds  and  tax  sales  made  of  United 
States  lands  during  the  period  of  suspend- 
ed entry  and  cancelation  are  void,  and  the 
statute  of  limitations  docs  not  run  until 
issue  of  patent. 

Redfleld  v.  Parks,  132  U.  S.  239,  33  L. 
ed.  327,  10  Sup.  Ct.  Rep.  83;  Pitte  v.  Clay; 
Coulter  V.  Stafford;  Bronson  v.  Kukuk; 
Campbell  v.  Spears;  Duncan  v.  Newcomer; 
Scott  v.  Chickasaw  County ;  Reynolds  v.  Ply- 
mouth County;  Moriarty  v.  Boone  County; 
Kohn  V.  Barr ;  Calder  v.  Kt-ogan ;  and  Davis 
V.  Magoun, — supra:  Steele  v.  Boley,  7  Utah, 
67,  24  Pac.  755 :  South  End  Min.  Co.  v.  Tin- 
ney,  22  Nev.  228,  38  Pac.  401. 

Subsequent  to  the  order  of  cancelation. 
May  2,  1887,  up  to  order  of  cancelation. 
August  7,  1894,  and  until  the  commencement 
of  this  suit,  tlie  title  of  the  Comstock  lode 
was  part  of  the  public  domain  of  the 
United  States,  under  the  following  deci- 
sions: 

Gibson  v.  Chouteau,  13  Wall.  99,  20  L.  ed. 
536;  Henshaw  v.  Bissell,  18  Wall.  269,  21 
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L.  ed.  840;  Hagmr  t.  8peet»  48  Cal.  408; 
Gmrdiner  ▼.  Miller,  47  Cal.  670;  Manly 
T.  Hewlett^  55  Cml.  95;  King  t.  Thomas, 
6  Mont.  409,  12  Pae.  865. 

Messrs.  A.  B.  Browne,  Charles  Caven- 
der,  and  Alexander  Britton  for  defendants 
in  error: 

The  Federal  question,  if  there  be  one, 
not  having  been  raised  in  proper  time,  this 
court  will  not  now  consider  the  question, 
even  if  it  be  in  tho  case. 

Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
291,  47  L.  ed.  480,  63  L.R.A.  33,  23  Sup.  Ct. 
Rep.  375;  McMillen  v.  Ferrum  MIn.  Co.  197 
U.  S.  343,  49  L.  ed.  784,  25  Sup.  Ct.  Rep. 
533. 

The  decision  is  based  on  a  local  statute 
and  the  construction  thereof,  and  no  Federal 
question  was  involved  therein  or  necessarily 
decided. 


rado  to  reeover  from  the  defendants  in  er- 
ror the  possession  of  an  undivided  interest 
in  the  Comstock  lode  mining  claim,  situ- 
ated in  that  state.  Both  parties  claimed 
title  under  Wilbelmina  Qude,  who  was 
agreed  to  have  been  the  owner  of  the  inter- 
est in  dispute;  the  defendants  under  a  sale 
for  taxes  assessed  upon  her  interest,  umde 
August  5,  1889,  and  a  deed  in  pursuance  of 
tlie  sale,  made  August  8,  1892,  and  recoi*d- 
ed  August  11,  1892;  the  plaintiffs  under  a 
quitclaim  deed  of  her  interest,  made  April 
5,  1894,  and  duly  recorded.  The  tax  title 
was  tlie  earlier,  and  possession  of  the  inter- 
est in  dispute  was  held  by  those  claiming 
under  that  title  for  more  than  five  years, 
which  is  the  period  of  the  statute  of  limita- 
tions of  Colorado  applicable  to  such  a  case. 
The  plaintifTs,  however,  insisted  that  tlie 
tax  title  was  void,  and  the  judge  ot  the  trial 

N^w  York,  C.  A  H.  R.  R.  Co.  v.  New  York,  ^,«"^  ,»?  f?""^'  f  Pf  ''"^*''*^  Judgment  for 

186  U.  S.  269,  46  L.  ed.  1168,  22  Sup.  Ct.  ^''^   plamtiffs    which   was   reversed  by   tlie 

Rep.  916;   Mutual  L.  Ins.  Co.  v.  McGrew.  V'^'j^^^  f  "J^  ?'  ^^  "*fV^  judgnient 

188  U.  R.  291.  47  L.  ed.  480,  23  Sup.  Ct.  '^'  *^*  defendants  ordered.    The  case  is  here 

Rep.   375.   63   L.R.A.   33,   and   note;    Apex  "P^f  ^"^^  .!.'f°'  ^  ^^'f  latter  court 

Transp.  Co.  v.  Garbade,  32  Or.  582,  62  L.  J^^  plaintiffs'  contention  is  tluU.  the  tax 

R.A.   513,  52  Pac.  573,  54  Pac.   367,   882;  *'^^  ^"  ^^'^  '°''  *^^  reasons:    First,  be- 

Gillie  V.  Stinchfield,  159  U.  S.  658,  40  L.  ca«w.the  property  was  not  subject  to  •sUtefai I] 

ed.  295,  16  Sup.  Ct.  Rep.  131.  Jf^'^""!:.*!  *^^  *»}1«  ^  ^^«  ^fd  was  m  the 

A  mining  location  la  real  esUte,  and  be-  ^"**«^  SUtes  and  tlMjrefore  the  levy  of  the 
lonps  to,  and  the  title  is  in,  the  locator,  ^  ^"  *  ^^^^l^Yi  •e<^ond,  because  tlie  no- 
although  the  paramount  title  might  not  have  ^'^  ?'  ^^l  ~'*  ^""^  ^"^^  was  published 
passed  from  the  government,  and  is  capable  ^"'y  *"  •  ^""^^^y  newspaper,  and  therefore 
of  conveyance,  inheritance,  and,  of  course,  *^'«  .•*'•.  ^"  »  "'\""^y-  The  further  con- 
protection  at  law  and  in  equity,  and  subject  **"^'^"  "  *'»*"  "*^«  ^^^  ^^  ^*  ^^'  '^' 
to  tax  levy  and  sale.  ilieae  reasons,  was  void,  and  did  not  afford 

Forbes   v.   Gracev,  94   U.   S.   767,   24   L.  "^^^^  ®'  ^»^^«  sufficient  for  the  purpose  ol 

ed.  314;  Bolk  v.  Meagher,  104  U.  S.  283,  20  ^^^®  statute  of  limitations. 
I.  ed.  737;  Manuel  v.  Wulff,  152  U.  S.  505,        ^lie  judgment  under  review,  however,  de- 

511,  38  L.  ed.  632,  534.   14  Sup.  Ct.  Rep.  tcrmined   that  the  interest  of   Wilbelmina 

Col;  St.  Ixniis  Min.  &  Mill.  Co.  V.  Montana  ^'"<^«    "^^    '»able    to    taxation    under    the 

Min.  Co.   171  U.  S.  665,  43  L.  ed.  322,  19  ^^^s   of   the   state,   although    the   land   on 

Sup.  Ct.  Rep.  01 ;  McFetrrs  v.  Pierson,  16  ^^*"^^»  '^  ^a*  located  had  not  been  patented 

Colo.   201,   22   Am.  St.   Rep.   388,   24   Pa*».  ^^  *'«i^  ^^  entere<l  for  patent  by  her;  that 

1070;  Rosoville  Alta  Min.  Co.  v.  Iowa  Gulcli  ^''®  possession   was  the  subject  of  the  at- 

Min.  Co.  16  Colo.  29,  22  Am.  St.  Rep.  373,  cessment,  and  that  the  right  of  possession 

24  Pac.  920;  Butte  Hardware  Co.  v.  Frank,  passed  by  the  tax  sale;  that  a  tax  deed  was, 

23  Mont.  344,  66  Pac.  1;   Bakersfield  &  F.  *»y   *   ^tate    sUtiite,   prima   facie   evidence 

Oil  Co.  V.  Kern  County.  144  Cal.   148,  77  «»*'*»  «'••  "*^at  the  property  was  duly  and 

Pac.   892.  lawfully  advertised  for  sale;*'  that  the  tax 

A  possessory  mining  claim  could  be  sold  <^«cd  was  not  void  upon  iU  face,  and  that 

for  state  taxes,  under  state  law,  on  default  »*  constituted  a  sufficient  color  of  title  to 

in  payment  thereof.  satisfy  the  statute  of  limitations;   and,  H- 

Forbes  v.  Gracey,  supra;  Manuel  v.  Wulff,  "ally,  that,  as  this  action  was  not  brought 

152  U.  S.  505,  5io,  38  L.  ed.  532,  534,  14  within  Ave  years  after  the  delivery  of  the 

Sup.  Ct.  Rep.  651;   Maish  v.  Arizona,   164  tax   dee<l,    it   was    barred   by    tliat   statute, 

U.  S.  599,  609,  41  L.  ed.  567,  571,  17  Sup.  which  provided  tliat  "no  action  for  the  re- 

Ct.  Rep.  193.  covery  of  land  sold  for  taxes  shall  lie  un« 

less  the  same  be  brought  witliin  five  years 

Mr.  Justice  Bloody  delivered  the  opinion  after  the  execution  and  delivery  of  the  deed 

of  the  court:  therefor  by  the  treasurer." 

The  plaintiffs  in  error  brought  this  ac         The   question    for   decision    here    is   only 

tion  in  a  district  court  of  the  state  of  Colo  whether  this  judgment  denied  to  the  plain- 
ts L.  cd.  %%% 
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tiffs  any  Federal  rights  duly  claimed  by 
them  in  the  state  court,  and  we  have  no 
right  to  inquire  further. 

1.  The  title  to  the  land  on  which  this 
mining  claim  was  located  was  in  the  United 
States.  It  was  a  part  of  the  public  lands, 
and  although  proceedings  had  been  begun  by 
the  owners  of  the  claim  for  the  acquisition 
of  the  title  to  the  land  by  patent,  they  were 
not  concluded  at  the  time  of  the  assess- 
ment of  the  tax,  and  apparently  no  patent 
has  ever  been  issued.  Obviously  the  land 
was  not  taxable  as  the  property  of  Wil- 
helinina  Gude.  The  act  by  which  the  people 
of  the  territory  of  Colorado  were  enabled 
to  form  a  state  ( fi  4  of  act  approved  Marcli 
3, 1875,  18  SUt.  at  L.  474,  chap.  139)  pro- 
[282]vided  that  no  taxes  *should  ever  be  impose<l 
upon  lands  or  property  of  the  United  States. 
The  claim  of  a  Federal  right  was  based  up- 
on this  statute.  But,  assuming  tliat  under 
this  statute  a  Federal  question  is  raised, 
there  was  no  taxation  of  the  land  in  the 
case  at  bar.  A  statute  of  Colorado  author 
izcd  the  taxation  of  mining  claims,  whether 
patented  or  entered  for  patent  or  not,  in 
these  words:  "In  case  the  mine  or  mining 
claim  shall  not  be^  patented,  or  entered  for 
a  patent,  but  shall  be  assessable  and  tax- 
able under  this  act,  on  account  of  produ- 
cing gross  proceeds,  then,  and  in  that  case, 
the  possession  shall  be  the  subject  of  the 
assessment,  and  if  said  mining  property  be 
sold  for  taxes  levied,  the  sale  for  such  taxes 
shall  pass  the  title  and  right  of  possession 
to  the  purchaser,  under  the  laws  of.  Colora- 
do." Laws  1887,  pp.  340,  341,  Mills*s  Anno. 
Stat.  §§  3222-3225.  The  construction  of 
this  statute  and  the  conformity  to  it  of 
the  proceedings  of  the  taxing  officials  were 
questions  exclusively  for  the  supreme  court 
of  the  state,  and  we  have  no  authority  to 
review  its  determination  of  them.  That 
court  held  tlmt  what  was  assessed  was  not 
the  land  on  which  the  mining  claim  was 
located,  but  the  claim  itself;  tliat  is  to  say, 
the  right  of  possession  of  the  land  for  min 
ing  purposes.  It  is  agreed  that  the  Coni- 
stock  lode  was  a  "valid  subsisting  mining 
location,*'  and,  at  the  time  of  the  assessment 
of  the  tax,  Wilhelmina  Gude  was  the  owner 
ot  the  undivided  interest  in  it  which  is  in 
controversy  here.  Such  an  interest  from  early 
times  has  been  held  to  be  property,  distinct 
from  the  land  itself,  vendible,  inheritable, 
and  taxable.  Forbes  ▼.  Gracey,  04  U.  S. 
702,  24  L.  ed.  313;  Bclk  v.  Meagher,  104 
U.  S.  270,  283,  26  L.  ed.  735,  737 ;  Manuel 
V.  WuUr,  152  U.  8.  505,  510,  38  L.  ed.  532, 
534,  14  Sup.  Ct.  Rep.  651 ;  St.  Louis  Min. 
&  MiP.  Co.  V.  MonUna  Min.  Co.  171  U.  S. 
650,  655,  43  L.  ed.  320,  322,  19  Sup.  Ct.  Rep. 
61;  1  Lindley,  Mines,  ffi  535  to  542,  in 
'▼e.    The  state,  therefore,  had  the  pow- 


er to  tax  this  interest  in  the  mining  claim 
and  enforce  the  collection  of  the  tax  by 
sale.  The  tax  deed  conveyed  merely  the 
right  of  possession  and  affected  no  interest 
of  the  United  States. 

2.  The  tax  deed  under  which  the  defend- 
ant in  error  Wood  claims  title  was  executed 
in  pursuance  of  a  sale  made  upon  *a  notice[2 
published  only  in  a  Sunday  newspaper. 
This  fact  does  not  appear  from  the  deed  It- 
self, as  an  analogous  infirmity  appeared  in 
the  tax  deed  befoi*e  the  court  In  Redfield 
V.  Parks,  132  U.  S.  239,  33  L.  ed.  327,  10 
Sup.  Ct.  Rep.  83.  The  deed  upon  its  face 
was  a  valid  instrument,  and  could  be  im- 
peached only  by  evidence  aliunde.  The 
state  court  did  not  deem  it  necessary  to 
consider  whether  such  a  notice  was  suffi- 
cient, because  it  held  that  a  state  statute 
made  such  a  deed  prima  facie  evidence  of 
the  sufficiency  of  the  notice,  and  that  pos- 
session under  such  a  deed  for  the  prescribed 
period  met  the  requirements  of  the  stata 
statute  of  limitations.  The  decision  there- 
fore did  not  reach  the  only  Federal  question 
which  can  be  imagined  with  respect  to  this 
part  of  the  case,  namely,  that  a  sale  upon 
such  a  notice  was  wanting  in  due  process 
of  law,  but  rested  upon  entirely  adequate 
grounds  of  a  non- Federal  nature.  Whether 
the  decision  of  the  question  of  state  law 
was  right  or  wrong,  we  may  not  consider. 
It  is  enough  that  the  judgment  proceeded 
solely  upon  the  state  law,  and  that  the  state 
law  was  adequate  to  dispose  of  the  case 
without  reaching  any  Federal  question. 
Leathe  v.  Thomas  (November  11,  1907),  207 
U.  S.  93,  ante,  118,  28  Sup.  Ct.  Rep.  30. 
We  need  not,  therefore,  consider  whether 
this  Federal  question  was  properly  raised  in 
the  court  below,  or  whether  a  sale  upon 
such  a  notice  would  be  a  denial  of  due 
process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution. 

The  plaintiffs  in  error  have  shown  no 
violation  of  Federal  right,  and  the  judg- 
ment of  the  Supreme  Court  of  Colorado  it 
affirmed. 


•MISSOURI   VALLEY   LAND  OOMPANY[! 
and  Iowa  Railroad  Land  Company,  Plffa. 
in  Err., 

V. 

ASMUS  WIESE. 
(See  S.  C.  Reporter's  ed.  234-250.) 

Error  to  state  court  —  signature  to  writ 

of  error. 

1.  A  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  supreme  court  of  the 
state  of  Nebraska  sufficiently  conforms  to 
the  requirement  of  U.  S.  Rev.  Stat  |  999, 
U.  S.  Comp.  Stat.  1901,  p.  712,  respecting 
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allowance  by  the  chief  justice  of  the  state 
court,  where  it  is  signed  "John  B.  Barnes, 
Presiding  Judge  of  Supreme  Court  of  Ne- 
braska, in  absence  of  Sedgwick,  Ch.  J.,  from 
this  state,"  and  the  truth  of  this  recital  is 
not  challenged. 

Error  to  state  court  —  frlvolousness  of 
Federal  qnestlon. 

2.  The  Federal  question  presented  by  a 
claim  of  right  and  title  under  a  patent 
from  the  United  States  to  land  within  the 
place  limits  of  the  grant  made  by  the  act 
of  July  1,  1862  ( 12  Stat,  at  L.  480,  chap. 
120),  and  the  amendatory  act  of  July  2, 
18G4  (13  Stat,  at  L.  356.  chap.  216),  in  aid 
of  branch  railroads,  which  rests  upon  the 
theory  that  such  grant  was  not  one  in 
prascnt'i,  and  that  therefore  the  title  did 
not  pass  upon  completion  of  the  railroads 
and  compliance  with  the  terms  and  condi- 
tions of  the  grant,  but  the  land  remained  in 
the  jurisdiction  of  the  Land  Department, 
which,  up  to  a  short  time  before  the  execu- 
tion of  the  patent,  had  assumed  and  exer- 
cised jurisdiction  over  controversies  re- 
specting the  land, — is  not  so  frivolous  as  to 
require  the  dismissal  of  a  writ  of  error  from 
the  Federal  Supreme  Court  to  review  a  deci- 
sion of  a  state  court  against  the  right  or 
title  claimed. 

Adverse   possession  —  land   wttliln  oon- 
l^esslonal  grant. 

3.  The  grant  of  lands  within  place  limits, 
made  by  the  act  of  July  1,  1862,  §  14,  as 
amended  by  the  act  of  July  2,  1804,  §  17, 
in  aid  of  a  branch  railroad,  to  be  constructed 
on  the  same  terms  and  conditions  as  the 
main  line,  is  not  taken  out  of  the  general 
rule  tliat  the  grant  is  one  in  prcraenti,  and 
that,  on  filing  the  map  of  definite  location, 
the  title  passes  to  the  railway  company  so 
that  it  can  be  held  adversely,  even  as  against 
such  company,  because  the  road  wnicli  might 
build  the  branch  was  not,  or  may  not  have 
been,  in  existence  at  the  time  of  the  pas- 
sage of  the  amendatory  act,  nor  because  of 
its   provision    that   said   company   shall    be 


"entitled  to  receive"  alternate  sections  of 
land  for  10  miles  in  width  on  each  side  of 
the  way,  along  the  whole  length  of  the 
branch,  nor  because  of  the  supposed  limited 
character  of  the  forfeiture  provided  for  fail- 
ure to  complete  the  branch. 

Adverse  possession  —  land   within  con- 
gressional grant  —  Interrnption. 

4.  An  attempt  to  acquire  title  from  the 
United  States  under  the  act  of  March  3, 
1887  (24  SUt.  at  L.  656.  chap.  370.  U.  8. 
Comp.  Stat.  1001,  p.  150o),  enacted  in  be- 
half of  bona  Ode  purchasers  of  land  ex- 
cepted from  the  opt  ration  of  a  railroad  land 
grant,  with  the  view  of  removing  a  cloud 
upon  the  title,  is  not  an  act  of  recognition 
or  acknowledgment  of  a  superior  title,  either 
in  the  United  States  or  in  the  railroad  com- 
pany, which  can  operate  to  interrupt  the 
continuity  of  an  adverse  possession,  and 
much  less  can  it  be  held  to  have  dcstroyeil 
a  title  which  had  already  become  perfect 
by  the  expiration  of  the  statutory  period 
for  acquiring  legal  title  by  adverse  posses- 
sion. 

[No.  101.] 

Argued    January    10,    1908.      Decided    Feb- 
ruary 3,  1008. 

Iy  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  afhrmed  a  judgment  of  the  District 
Court  of  Washington  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  to  quiet 
title.    Affirmed. 

See  same  case  below    (Neb.)    108  N.  W. 
175. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Clark  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

In  cases  where  it  has  b?en  held  that  the 
grant  of  the  full  legal  title  was  in  praftnUiy 
the  language  was  "that  there  be  and  is  here- 
by grar'ed." 


Note. — As  to  necessity  of  color  of  merit 
in  Federal  question  to  sustain  writ  of  error 
to  state  court — see  note  to  Offield  v.  New 
York,  N.  H.  &  H.  R.  Co.  51  L.  ed.  U.  S.  231. 

Who  may  properly  act  as  chief  judicial 
officer  of  state  court  in  allowing  writ  of 
error  or  signing  citation. 

The  proper  judge  of  the  state  court  to 
allow  a  writ  of  error  is  the  chief  justice  or 
chancellor,  unless  the  court  is  composed  of 
a  single  judge  or  chancellor,  when  the  writ 
may  be  allowed  by  him;  and  therefore  an 
associate  justice  of  a  court  composed  of  a 
chief  justice  and  three  associates  has  no 
authority  to  allow  the  writ.  Bartemeyer 
V.  Iowa,  14  Wall.  26,  20  L.  ed.  702. 

A  writ  of  error  allowed  and  a  citation 
signed  by  an  associate  judge  of  the  New 
York  court  of  appeals,  who  does  not  purport 
to  act  as  chief  judge  or  chief  judge  pro  tcm.j 
is  not  sufficient,  although  there  is  an  affi- 
§S  Ia.  ed. 


davit  by  counsel  that  the  chief  judgi»  of  tht? 
court  is  abroad  iu  £uro|)e,  and  will  be  for 
some  time  to  come,  llavnor  v.  New  York, 
170  U.  S.  408,  42  L.  ed.  1087,  18  Sup.  Ct 
Rep.  631. 

But  it  will  be  presumed  that  a  judge 
who  signs  an  allowance  of  a  writ  of  error 
and  a  citation  as  the  presiding  judge  of  the 
supreme  court  of  the  state  was  such  presid- 
ing judge  at  the  time  of  the  signing.  But- 
ler V.  Gage,  138  L,  S.  52,  34  L.  ed.  869,  11 
Sup.  Ct.  Rep.  235. 

A  citation  signed  by  a  district  judge  on 
a  writ  of  error  to  a  state  court  is  without 
authority  of  law  and  therefore  without  ef- 
fect. Palmer  v.  Donner,  7  Wall.  541,  19 
L.  ed.  99. 

For  exhaustive  note  on  practice  and  pro- 
cedure governing  the  transfer  of  causes  to 
the  Federal  Supreme  Court  on  writ  of  error 
or  appeal,  see  Wedding  v.  Mcyler,  60  L.R.A. 
833. 
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Deseret  Salt  Co.  ▼.  Tarpey,  142  U.  8. 
241,  35  L.  ed.  999,  12  Sup.  Ct.  Rep.  168; 
Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  632, 
48  L.  ed.  291,  24  Sup.  Ct.  Rep.  166;  Iowa 
R.  Land  Co.  v.  Blumer,  206  U.  S.  482,  51 
L.  ed.  1148,  27  Sup.  Ct.  Rep.  769. 

Where  the  language  of  the  grant  is  "shall 
be  granted,"  it  is  uniformly  held  that  this 
is  not  a  grant  in  prassenti  of  the  legal  title. 

Minnesota  v.  Hitchcock,  185  U.  S.  392, 
46  L.  ed.  964,  22  Sup.  Ct.  Rep.  650;  United 
States  V.  Thomas,  151  U.  S.  583,  38  L.  ed. 
278,  14  Sup.  Ct.  Rep.  426;  Beecher  v.  Weth- 
erby,  95  U.  S.  623,  24  L.  ed.  440;  Cooper  v. 
Roberts,  18  How.  17fr,  15  L.  ed.  340. 

There  may  be  a  grant  in  prcesenti  of  an 
inchoate  right  or  title  where  the  legal  title 
does  not  pass  until  patent  is  issued  for 
the  land. 

Rogers  Locomotive  Mach.  Works  v.  Ameri- 
can Emigrant  Co.  164  U.  S.  569,  41  L.  ed. 
652,  17  Sup.  Ct.  Rep.  188;  Michigan  Land 
&  Lumber  Co.  v.  Rust,  168  U.  S.  592,  42 
L.  ed.   592,   18   Sup.   Ct.  Rep.   208. 

The  government  was  indeed  under  a  prom- 
ise to  give  the  company  indemnity  lands  in 
lieu  of  what  might  be  lost  by  the  causes 
mentioned.  But  such  promise  passed  no 
title,  and,  until  it  was  executed,  created  no 
legal  interest  which  could  be  enforced  in 
the  courts. 

Wisconsin  C.  R.  Co.  v.  Price  County,  133 
U.  S.  611,  33  L.  ed.  694,  10  Sup.  Ct.  Rep. 
341. 

Nothing  passes  but  what  is  conveyed  in 
dear  and  explicit  language. 

Leavenworth,  L.  &  G.  R.  Co.  v.  United 
States,  92  U.  S.  733-740,  23  L.  ed.  634-637 ; 
United  States  v.  Oregon  &  C.  R.  Co.  164  U. 
S.  539,  41  L.  ed.  544,  17  Sup.  Ct.  Rep.  165. 

An  action  for  the  possession  of  the  land 
could  not  have  been  maintained  by  the  Sioux 
City  &  Pacific  Railroad  Company  or  its 
grantee  in  advance  of  patent,  and  hence  the 
statute  of  limitations  could  not  run  or  toll 
the  right  of  that  company  or  its  grantee 
under  patent  for  the  land  when  finally  is- 
sued. 

Howard  v.  Perrin,  200  U.  S.  74,  75,  50  L. 
ed.  377,  26  Sup.  Ct.  Rep.  195;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  ed.  634;  Iowa 
R.  Land  Co.  v.  Blumer,  206  U.  S.  496,  496, 
51  L.  ed.  1154,  1155,  27  Sup.  Ct.  Rep.  769. 

It  is  only  in  the  interest  of  justice  that 
the  fiction  of  relation  is  applied,  by  which  a 
leiral  title  is  held  to  relate  back  to  the  in- 
itiatory stop  for  the  acquisition  of  the  land. 

I'nitcd  States  v.  Anderson,  194  U.  S. 
399,  48  L.  ed.  1038,  24  Sup.  Ct.  Rep.  716. 

Where,  as  in  the  case  at  bar,  the  applica 
tion  of  that  rule  would,  under  a  state  stat- 
ute of  limitations  giving  title  by  prescrip- 
e/on,    ton   the  Jeg»l   title  before   it   passes 
rnm  the  United  SUtn,  this  ii  not  in  the 


interest  of  justice,  and  the  fiction  of  Tel»> 
tion  cannot  obtain. 

Gibson  v.  Chouteau,  13  Wall.  100,  20 
L.  ed.  536;  Howard  v.  Perrin,  supra. 

The  writ  of   error  was  properly   signed. 

Butler  V.  Gage,  138  U.  S.  56,  34  L.  ed. 
871,  11  Sup.  Ct.  Rep.  235;  Havnor  v.  New 
York,  170  U.  S.  411,  42  L.  ed.  1088,  18  Sup. 
Ct.  Rep.  631. 

Federal  questions  are  involved. 

Gibson  v.  Chouteau,  13  Wall.  92,  20  L. 
ed.  534;  Redfield  v.  Parks,  132  U.  S.  246,  33 
L.  ed.  330,  10  Sup.  Ct.  Rep.  83;  Iowa  R. 
Land  Co.  v.  Blumer,  206  U.  S.  482,  51  L. 
ed.  1148,  27  Sup.  Ct.  Rep.  769. 

The  questions  involved  are  not  frivolous. 

Union  P.  R.  Co.  v.  United  SUtes,  17  I^and 
Dec.  43;  Iowa  R.  Land  Co.  v.  Blumer,  supra; 
Gertgens  v.  O'Connor,  191  U.  S.  240,  48  L. 
ed.  164,  24  Sup.  Ct.  Rep.  94. 

Mr.  James  H.  Van  Duscn  argued  the 
cause,  and,  with  Messrs.  Irving  F.  Baxter 
and  Edward  F.  Colladay,  filed  a  brief  for 
defendant  in  error: 

The  acts  of  Congress  of  July  1,  1862,  and 
July  2,  1864,  were  grants  in  prcr^entt,  and, 
under  the  admission  in  the  pleadings  of  the 
completion  of  the  railroads  and  the  com- 
pliance with  all  the  terms  and  conditions  of 
the  act  prior  to  January  1,  1870,  operated 
to  pass  the  title  of  the  government  on  or 
prior  to  that  date. 

Deseret  Salt  Co.  v.  Tarpey,  142  U.  8. 
241,  36  L.  ed.  999,  12  Sup.  Ct.  Rep.  158; 
Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  532, 
48  L.  ed.  291,  24  Sup.  Ct.  Rep.  160;  Schul- 
enberg  v.  Harriman,  21  Wall.  44,  22  L.  ed. 
551 ;  Leavenworth,  L.  AG.  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  ed.  634;  Piatt  v. 
Union  P.  R.  Co.  99  U.  S.  48,  25  L.  ed.  424; 
St.  Joseph  &  D.  C.  R.  Co.  v.  Baldwin,  lOS 
U.  S.  426,  20  L.  ed.  578;  St.  Paul,  M.  &  ^L 
R.  Co.  V.  Phelps,  137  U.  S.  528.  34  L.  ed. 
767,  11  Sup.  Ct.  Rep.  168;  Iowa  R.  Land 
Co.  V.  Blumer,  206  U.  S.  482,  51  L.  ed.  1148, 
27  Sup.  Ct.  Rep.  769. 

If  the  title  passed  from  the  government, 
as  contended  by  us,  then  the  state  statute 
of  limitations  operated,  and  proceedings  be- 
fore the  Land  Department  could  not  toll  it. 

Deseret  Salt  Co.  v.  Tarpey  and  Toltec 
Ranch  Co.  v.  Cook,  supra;  Southern  P.  R, 
Co.  V.  Wh  taker,  109  Cal.  268,  41  Pac.  1088; 
Sage  V.  Rudnick,  91  Minn.  330,  98  N.  W. 
89,  100  N.  W.  106;  Iowa  R.  Land  Co.  ▼• 
Blumer,  supra. 

Messrs.  James  H.  Van  Dusen  and  Edward 
F.  Colladay  also  filed  a  brief  in  support  of 
motion  to  dismiss  or  affirm: 

The  writ  was  not  properly  allowed. 

Havnor  v.  New  York,  170  U.  S.  411,  42 
L.  ed.   1088,   18  Sup.  Ct.  Rep.   631. 

There  is  no  Federal  question  involved  la 
thiac&M. 
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Corkran  Oil  &  Development  Co.  v.  Ar- 
DAUdet,  199  U.  S.  182,  50  L.  ed.  113,  26 
Sup.  Ct.  Rep.  41 ;  Dibble  v.  Dellingham  Bay 
Land  Co.  163  U.  S.  74,  41  L.  ed.  75,  16  Sup. 
Ct  Rep.  939. 

The  plaintiff  in  error  in  this  case  con- 
tends, in  effoct,  that  although  the  terms  of 
the  |2nrftnt»  from  the  United  States  were  com- 
plied with  prior  to  January  1,  1870.  the  title 
remained  in  the  United  States  until  the 
issuance  of  the  patent,  July  24,  1903;  and 
that  contention,  we  respectfully  insist,  is 
frivolous.  A  patent  is  merely  evidence  of 
a  frrant;  it  adds  nothing  to  the  grantee's 
rights,  but  only  furnishes  him  with  conven- 
ient proof  thereof. 

Carroll  v.  Safford,  3  How.  441,  11  L. 
ed.  671;  Kansas  P.  R.  Co.  v.  Prescott,  16 
Wall.  603,  21  L.  ed.  373;  Union  P.  R.  Co. 
V.  McShane,  22  Wall.  444,  22  L.  ed.  747; 
Siniien  v.  Perrodin,  35  La.  Ann.  931 ;  Barney 
V.  Dolph,  97  U.  S.  652,  24  L.  ed.  1003; 
SUrk  V.  Starr,  6  Wall.  402,  18  L.  ed.  925 ; 
Moran  v.  Horsky,  178  U.  S.  212,  44  L.  ed, 
1040,  20  Sup.  Ct.  Rep.  856;  Joplin  v.  Cha- 
chere,  192  U.  S.  94,  98,  48  L.  ed.  359,  361, 
24  Rup.  Ct.  Rep.  214;  Dibble  v.  Bellingham 
Bay  Land  Co.  supra;  Toltec  Ranch  Co.  v. 
Cook,  191  U.  S.  632,  48  L.  ed.  291.  24  Sup. 
Ct.  Rep.  166. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Within  the  grants  of  land  made  to  the 
Union  Pacific  Railroad  Company  and  the 
Sioux  City  &  Pacific  Railroad  Comj)any  by 
the  act  of  Congress  of  July  1,  1862  ( 12  Stat, 
at  L.  489,  chap.  120),  and  the  amendatory 
act  of  July  2,  1864  ( 13  Stat,  at  L.  356,  chap. 
216),  some  of  the  land  within  place  limits 
overlapped.  This  controversy  concerns  .>the 
title  to  a  40-acre  tract  within  an  overlap. 

We  state  the  salient  facts  established  by 
lithe  pleadings  and  *the  proofs  ia  order  to 
iiiake  clear  the  contentions  which  are  re- 
quired to  be  decided. 

The  land  involved  is  the  northeast  ^4  of 
the  northeast  >4  of  section  21,  township  17, 
range  11  east,  Washington  county,  Nebraska. 
At  the  time  of  the  passage  of  the  granting 
acts  referred  to  the  records  of  the  General 
Land  Oflice  showed  a  school  indemnity  se- 
lection of  the  tract  now  in  controversy, 
made  on  July  1,  1858.  The  railroads  named, 
each  having  complied  with  all  the  conditions 
of  the  acts  of  Congress,  had  become  fully  en- 
titled to  the  granted  lands  prior  to  January 
1,  1870.  A  joint  patent  was  issued  in  1873 
to  the  two  roads  named  for  a  large  quan- 
tity of  the  lands  within  the  common  terri- 
tory. This  action  of  the  I^nd  Department 
was  upheld  by  the  circuit  court  for  the  dis- 
trict of  Nebraska  in  1876.  and  the  two  rail- 
road companies  were  adjudged  to  be  ten- 
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ants  in  common  of  such  lands.  Sioux  City 
&  P.  R.  Co.  V.  Union  P.  R.  Co.  4  Dill.  307, 
Fed.  Cas.  No.  12,909.  As  remarked  in  a 
footnote  to  a  report  of  the  case,  "This  de- 
cree was  acquiesced  in  by  the  parties,  who 
subsequently  effected  an  amicable  partition 
of  the  land."  Apparently,  however,  in  con- 
sequence of  the  school  indemnity  selection 
referred  to,  the  40-acre  tract  now  in  contro- 
versy was  not  included  in  such  patents.  On 
July  3,  1880,  the  school  indemnity  selection 
was  canceled  by  the  General  Land  Office  be- 
cause not  authorized  by  statute.  See  Union 
P.  R.  Co.  v.  United  States,  17  Land  Dec.  43. 
This  cancelation,  so  far  as  the  record  die- 
closes,  left  the  tract  free  from  claims  an- 
tagonistic to  the  rights  of  the  railroad  com- 
panies under  the  grants  of  1862  and  1864. 
On  June  12,  1881,  the  Union  Pacific  Rail- 
road Company  ''listed  the  land  in  question, 
per  list  No.  4,  but  the  Sioux  City  &  Pacific 
Railroad  Company  never  listed  the  same." 
On  December  1,  1882,  the  Union  Pacific 
Railroad  Company  sold,  and  in  1887,  after 
completion  of  the  payment  for  the  same, 
conveyed,  the  land  to  John  Japp  by  a  war- 
ranty deed,  purporting  to  transfer  the  en- 
tire title,  and  this  deed  was  soon  afterwards 
recorded.  Japp  went  into  and  remained  in 
open,  continuous,  and  adverse  possession  of 
the  land,  farming  *the  same,  until  February [2 40] 
28,  1891,  when  he  sold  it  to  Asmus  Wiese, 
the  defendant  in  error.  The  latter  at  once 
recorded  his  deed,  inclosed  the  land  with  a 
wire  fence,  and  maintained  an  exclusive  pos- 
session of  the  land,  claiming  to  be  the  owner. 
Upon  the  ground  that  the  school  indem- 
nity selection  referred  to,  although  invalid, 
was  uncanceled  when  the  railroad  grants  of 
1862  and  1864  were  made,  and  that  such  in- 
valid selection  operated  to  except  the  tract 
in  question  from  said  grants,  the  General 
Land  Ofilce  on  May  19,  1892,  canceled  the 
listing  of  the  tract  which  had  been  made  by 
the  Union  Pacific  Railroad  Company  and  re- 
jected a  claim  "as  to  this  land"  made  Ly 
the  Sioux  City  &  Pacific  Railroad  Company. 
When  such  claim  was  made  and  its  precise 
character  is  not  shown  by  the  record. 

By  §  5  of  the  act  of  March  3,  1887  (24 
Stat,  at  L.  556,  cliap.  376,  U.  S.  Comp. 
Stat.  1901,  p.  1595),  providing  for  the  ad- 
justment of  land  grants  made  by  Congress 
to  aid  in  the  construction  of  railroads  and 
for  the  forfeiture  of  unearned  lands,  etc.,  it 
was  made  lawful  for  a  bona  fide  purchaser 
of  lands  forming  part  of  a  railroad  land 
grant,  but  which,  for  any  reason,  had  been 
excepted  from  the  operation  of  the  grant,  to 
make  payment  to  the  United  States  for  said 
lands  and  obtain  patents  therefor.  Because 
of  the  ruling  made  by  the  General  Land  Of- 
fice, to  the  effect  that  the  Union  Pacific  Rail- 
road Company  was  without  title  to  the  land 
30  4a% 


240-243 


Supreme  Coubt  of  ths  Unitid  BtAVEB. 


Oct.  TWMM^ 


which  it  had  conveyed  to  Japp,  as  before 
stated,  Asm  us  Wiese,  on  August  10,  1803, 
began  proceedings  under  the  otii  f*ection  of 
the  act  of  1887  to  obtain  a  patent  to  the  land 
from  the  United  States,  made  the  required 
publication  and  proof,  and  on  September 
25,  1893,  paid  to  the  register  of  the  proper 
local  land  office  the  sum  of  $50, — the  price 
of  the  land.  A  certificate  was  delivered  to 
Wiese,  reciting  that  he  was  entitled,  on 
presentation  thereof,  to  receive  a  patent.  On 
October  17,  1894,  presumably  while  an  ap- 
plication of  Wiese  for  patent  was  pending 
before  the  Commissioner,  the  Sioux  City  & 
Pacific  Railroad  Company  filed  a  protest 
against  the  issue  of  the  patent,  on  the 
ground  that  the  land  affected  lay  within 
[241]the  *liniits  of  the  grant  to  said  company 
under  the  act  of  1864,  that  the  indemnity 
school  selection  then  apparently  existing 
was  void,  and  did  not  cause  the  land  to  be 
excepted  from  the  grant  on  the  definite  lo- 
cation of  the  road,  and,  in  consequence,  tliat 
there  was  no  authority  of  law  for  the  pur- 
chase by  Wiese.  It  was  further  claimed 
that,  as  the  land  was  within  the  grant  to 
the  Sioux  City  road,  it  was  a  condition  prec- 
edent to  acquiring  title  under  the  act  of 
1887,  that  it  had  been  purchased  from  that 
company,  wliereas  the  proof  by  Wiose  wan 
that  it  had  been  purclmsed  from  the  Union 
Pacific  Railroad  Company.  The  protest  was 
dismissed  by  the  Commissioner  on  the 
gn)un<l  that  the  Sioux  City  Coni|>any  Avas 
debarred  from  making  the  protest,  because 
a  claim  previously  made  by  that  road  to 
the  land  liad  been  rejected.  Tliereafter,  upon 
application  of  the  attorneys  for  the  Sioux 
City  Company,  this  decision  of  the  Commis- 
sioner was  reviewed  by  the  Secretary  of  the 
Interior.  On  April  28,  1890,  applying  a 
prior  decision  in  Union  P.  R.  Co.  v.  United 
States.  17  I^nd  Dec.  43,  tliat  olTicial  held 
that  the  sehool  indemnity  selection  referred 
to  having  been  made  without  statutory  au- 
thority therefor,  did  not  reserve  the  land 
so  selecU'd  from  the  operation  of  subsequent 
grants  to  the  railroads  on  the  definite  loca- 
tion of  their  line  or  lines,  and  that  the  entry 
made  by  Wiese  in  supposed  conformity  to 
the  act  of  1887  was  unauthorized.  In  Au- 
gust following,  the  entry  of  Wiese  was  form- 
ally canceled.  In  September,  1897,  a  patent 
from  the  t'nitejl  States  for  the  tract  was 
issued  to  the  Missouri  Valley  I^nd  Company 
as  the  successor  in  interest  to  the  Sioux 
City  &  Pacific  Railroad  Company.  FoIIoav- 
ing  a  notification  from  the  Land  Office  by 
letter,  dated  May  17,  189S,  that  the  land 
had  been  erroneously  patented,  as  it  was 
within  the  limits  of  the  grant  to  the  Union 
Pacific  Railroad  Company,  and  a  patent 
should  have  issued  to  the  companies  jointly, 
////•  Missouri  Valley  Land  CoiiJjjany,  by  quit- 
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claim  deed,  reconveyed  the  land  to  the 
United  SUtes.  Finally,  on  July  24,  lOOS, 
a  patent  for  the  land  was  issued  by  the 
United  States  to  the  Union  Pacific  Railway 
Company,  successor  in  interest  to  the  Union 
Pacific  ^Railroad  Company  and  to  the  Mit-[S 
souri  Valley  Land  (^omi>any,  successor  in 
interest  of  the  Sioux  City  &  Pacific  RailroaJ 
Company,  jointly. 

Prior,  however,  to  the  issue  of  the  patent 
last  referred  to,  and  on  November  12,  1902, 
Wiese  commenced,  in  the  district  court  of 
Washington  county.  Nebraska,  this  action 
to  quiet  his  title  to  the  tract,  making  de- 
fendants to  the  petition  the  ITnion  Pacifle 
Railway  Company,  the  Sioux  City  k.  Pa- 
cific Railroad  Company,  and  the  Missouri 
Valley  Land  Company.  On  February  7, 
1903,  the  Union  Pacific  Railway  Company 
filed  a  disclaimer  of  "any  and  all  interest 
of  every  kind  or  nature  in  and  to  the  sub- 
ject-matter of  this  action."  The  issues,  Imw- 
ever,  upon  which  the  case  was  tried,  were 
made  by  a  second  amended  petition,  filed  on 
February  20,  1004,  and  an  answer  and  cross 
|)ctition  thereto  and  a  reply  to  the  cross  pe- 
tition. The  only  defendants  named  in  this 
second  amended  petition  were  the  Missouri 
Valley  loind  Company  and  the  Iowa  Rail- 
road l^nd  Company.  Averments  were  made 
in  the  petition  as  to  the  making  of  the 
overlapping  grants  by  Congress,  the  com- 
pletion of  the  two  railroads  prior  to  Jan- 
uary 1,  1870,  the  sale  to  Japp  in  1882  and 
hy  Japp  to  the  plaintiff,  the  adverse  posses- 
sion of  the  land  by  the  plaintiflT  and  his 
grantor,  commencing  in  1882,  absolute  own- 
ership of  the  land  by  the  plaintiff,  the  issue 
in  1903  of  the  joint  patent  for  the  land  to 
the  successors  in  interest  of  the  original 
beneficiaries  of  the  grants  made  by  the  acts 
of  1802  and  1804.  and  the  assertion  of  eon- 
ilicting  claims  to  the  land  by  the  defendants 
as  sncoessoir>  in  interest  to  the  Sioux  City 
&  Pacific  Railroad  Company.  The  ))raycr 
was  that  the  title  of  plaintiff  might  be 
quieted,  etc. 

We  excerpt  from  the  brief  of  counsel  for 
plaintifTs  in  error  a  synopsis  of  the  contents 
of  the  el.  lis  made  by  its  answer  and  cross 
petition : 

^'Plaintiff  in  error  set  up  and  claimed  by 
its  answer  and  cross  bill  that  the  title  to 
its  interest  remained  in  the  United  States 
until  the  issuance  of  the  patent  in  1903; 
in  other  words,  that  the  grant  for  the  Sioux 
City  branch  was  not  a  grant  of  *tlie  legal[S 
title  in  prasenti.  It  also  specially  set  up  and 
claimed  that  the  Land  Department  had  jil* 
risdiction  to  determine  whether  the  land  was 
s\d)ject  to  the  grant  under  acts  of  1862  and 
1SG4,  and  to  determine  all  disputes  as  to 
who  was  entitled  to  a  patent  therefor;  that 
it   was  not  adjudged  until  July  24,    1903, 
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tliftt  each  company  under  the  grant  was  en- 
titled to  a  moiety  of  the  lands.  That  while 
the  Land  Department  was  holding,  as  above 
itated  (because  of  the  indemnity  school  se- 
lection), the  land  in  controversy  to  have 
been  excepted  from  the  gprants  under  the  acts 
of  1862  and  1864,  defendant  in  error  was 
permitted  by  the  local  land  oflHcers  of  Ne- 
braska to  enter  the  land  under  the  act  of 
Congress  of  March  3,  1887,  and  that  this 
entry  was  not  canceled  until  August  25, 
1896;  that,  under  these  rulings  and  con- 
tests, and  while  the  title  remained  in  the 
United  States,  up  to  the  issue  of  the  joint 
patent,  the  possession  of  defendant  In  error 
was  in  no  sense  adverse,  but  was  in  subserv- 
iency to  the  title  of  the  United  States." 

The  plaintiff,  by  his  reply,  in  substance 
alleged  that  the  grants  were  in  prassenti, 
and  that  the  effect  of  the  completion  of  the 
railroads  and  compliance  with  all  the  terms 
and  conditions  of  the  act  prior  to  January 
1,  1870,  operated  to  pass  the  title  of  the 
government  on  or  prior  to  that  date,  and 
that  the  General  Land  Office  had  not  there- 
after jurisdiction  in  respect  to  such  lands, 
and  that  tlie  adverse  possession  of  the  plain- 
tiff was  not  affected  by  the  proceedings  had 
in  the  Land  Department  concerning  such 
land. 

The  cause  was  submitted  to  the  court  on 
the  pleadings  and  evidence,  and  a  decree  was 
entered  adjudging  that  Wiese  had  a  perfect 
title  to  the  tract.  The  supreme  court  of 
Nebraska  affirmed  the  decree  (108  N.  W. 
175),  holding,  in  substance,  that  the  grant 
to  the  two  companies  of  the  tract  in  con- 
troversy was  in  prcrsenti,  that  the  title  of 
the  companies  attached  upon  the  definite 
location  of  their  lines  of  road,  and  that  the 
adverse  possession  of  Wiose  and  his  grantor, 
commencing  in  1882,  had  completely  barred 
*  ]any  claims  of  the  'companies  to  the  property. 
The  case  was  then  brought  to  this  court. 

A  motion  has  been  filed  to  dismiss  the 
writ  of  error  because  it  "was  not  allowed 
by  the  chief  justice  of  the  supreme  court 
of  Nebraska,  and  it  does  not  appear  in  the 
record  by  what  authority  the  judge  who  al- 
lowed the  writ  styles  himself  'Presiding 
Judge  of  the  Supreme  Court  of  Nebraska,' 
and  because  there  is  no  Federal  question  in- 
volved in  said  cause." 

Looking  at  the  record  we  find  that  orig- 
inally the  writ  of  error  was  signed  by 
"Charles  B.  Letton,  Justice  of  the  Supreme 
Court  of  the  State  of  Nebraska,"  and  that 
subsequently  an  addition)[:l  signature  was 
added,  viz.,  "John  B.  Barnes,  Presiding 
Judge  of  Supreme  Court  of  Nebraska,  in 
absence  of  Sedgwick,  C.  J.,  from  this  State." 
Obviously,  in  procuring  the  signature  of  Jus- 
tice Letton,  counsel  overlooked  the  fact  that 
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by  §  999,  Rev.  Stat.,  U.  S.  Comp.  SUt.  1901, 
p.  712,  it  was  necessary  that  the  writ  of 
error  should  be  allowed  by  the  chief  justice 
of  the  court.  The  recital  made  by  Justice 
Barnes  following  his  signature  is,  however, 
prima  facie  evidence  of  the  correctness  of 
the  statements  therein  contained,  vur.,  the 
absence  of  the  chief  justice  from  the  state 
and  the  fact  that  Justice  Barnes  was,  in 
his  absence,  the  presiding  judge  of  the  su- 
preme court  of  Nebraska,  and  counsel  have 
not  assailed  the  accuracy  of  the  representa- 
tions. We  are  of  opinion  that  the  statute 
was  complied  with.  Havnor  v.  New  York, 
170  U.  S.  411,  42  L.  ed.  1088,  18  Sup.  Ct 
Rep.  631. 

The  contention  of  the  absence  of  a  Federal 
question  is  also  without  merit.  In  effect, 
the  plaintiffs  in  error  pleaded  their  ri^^ht 
and  title  to  a  moiety  of  the  tract  in  con- 
troversy under  the  joint  patent  of  July  24, 
1003,  and  urged  in  support  thereof  the  claim 
that  the  legal  title  had  not,  before  the  date 
named,  passed  out  of  the  United  States, 
that  the  land  was  within  the  jurisdiction 
of  the  General  Land  Office,  and  that,  up  to 
a  short  time  before  the  execution  of  the  joint 
deed,  the  Department  had  assumed  and  ex- 
ercised jurisdiction  over  controversies  re- 
specting the  land.  Such  a  contention  cannot 
be  said  to  be  frivolous,  and  as  the  state 
court  necessarily  decided  against  *the  right[245] 
or  title  so  specially  set  up  under  the  United 
States,  we  possess  jurisdiction. 

That  the  decision  of  the  court  below  was 
right,  s  applied  to  the  land  within  the 
place  limits  of  the  main  line  grant  made 
to  the  Union  Pacific  Railroad  Company  by 
the  act  of  1862  and  the  amendatory  act 
of  18C4,  is  not  an  open  question.  This  is 
so,  since  it  has  been  expressly  held  that  the 
main  line  grant  was  one  in  prccaenti,  that 
the  grantee  company  had  a  right  to  bring 
ejectment  for  such  land  after  the  definite 
location  of  its  road,  and  that  consequently, 
from  the  time  of  such  definite  location,  a 
possession  might  be  acquired  by  a  third 
party  to  land  embraced  within  the  grant, 
which  would  be  adverse,  even  as  to  the  rail- 
road company,  and  bar  its  title  if  posses- 
sion was  continued  for  the  statutory  length 
of  time.  Deseret  Salt  O).  v.  Tarpey,  142  U. 
S.  241,  35  L.  ed.  099,  12  Sup.  Ct.  Rep.  158; 
Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  532, 
48  L.  ed.  291,  24  Sup.  Ct.  Rep.  166;  Iowa 
R.  Land  Co.  v.  6lumer,  206  U.  S.  482,  51 
L.  ed.  1148,  27  Sup.  Ct.  Rep.  769.  In  ;the 
last-mentioned  case,  summing  up  the  doc- 
trine, it  was  said: 

"But  when  the  grant  is  in  prouenti,  and 
nothing  remains  to  be  done  for  the  admin- 
istration of  the  grant  in  the  Land  Depart- 
ment, and  tlie  conditions  of  the  grant  have 
beea   complied   witli  and  \JIca  ^%aX.  Va^^ 
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earned,  m  in  this  case,  notwithstanding  the 
want  of  final  certification  and  the  issue  of 
the  patent,  the  railroad  company  had  such 
title  as  would  enable  it  to  maintain  eject- 
ment against  one  wrongfully  on  the  lands, 
and  title  by  prescription  would  run  against 
it  in  favor  of  one  in  adverse  possession 
under  color  of  title.  Deseret  Salt  Co.  v. 
Tarpey,  and  Toltec  Ranch  Co.  v.  Cook, 
supra." 

The  conclusive  elBTect  of  these  rulings,  if 
applicable,  is  not  denied,  but  it  is  insisted 
that  they  are  not  pertinent,  because  the  land 
in  question  was  not  a  part  of  the  main 
line  grant,  but  was  embraced  within  a  grant 
for  the  construction  of  a  branch  road,  which 
is  so  different  from  the  grant  for  the  con- 
struction of  the  main  line,  that  the  branch 
line  grant  cannot  be  held  to  have  been  a 
grant  in  prcrsentt  within  the  principle  of  the 
previous  casea.  We  proceed  to  consider  this 
contention. 
[246]  *The  grants  to  aid  in  the  construction  of 
branch  lines  embraced  by  the  act  of  1862 
are  found  in  $§  9,  13,  and  14  of  the  act. 
The  grant  to  the  particular  branch  line  with 
which  we  are  concerned  is  contained  in  § 
14.  By  that  section  the  Union  Pacific  Rail- 
road Company  was  authorized  and  required 
to  construct  two  branch  lines  of  road  and 
telegraph  from  a  point  on  the  western 
boundary  of  the  state  of  Iowa  and  from 
8ioux  City,  in  the  state  of  Iowa,  so  as  to 
connect  with  the  line  which  was  to  start 
from  the  western  boundary.  The  two  brancli 
lines  referred  to  in  §  14,  as  also  the  branch 
lines  referred  to  in  other  sections  of  tlic 
act  of  1862,  were  authorized  to  be  con- 
structed ''on  the  same  terms  and  conditions 
as  provided"  or  "as  contained  in  the  act  for 
the  construction  of  the  Union  Pacific  Rail- 
road Company,"  etc.  Section  17  of  the  act 
of  1864  amended  §  14  of  the  act  of  1862, 
so  that  the  section  read  as  follows: 

"Sec.  17.  And  be  it  further  enacted.  That 
so  much  of  section  fourteen  of  said  act  as 
relates  to  a  branch  from  Sioux  City  be, 
and  the  same  is  hereby,  amended  so  as  to 
read  as  follows:  That  whenever  a  line  of 
railroad  shall  be  completed  through  tlie 
states  of  Iowa  or  Minnesota,  to  Sioux  City, 
such  company,  now  organized  or  may  here- 
after be  organized  under  the  laws  of  Iowa, 
^finnesota,  Dakota,  or  Nebraska,  as  the 
President  of  the  United  State,s,  by  its  re- 
quest, may  designate  or  approve  for  that 
purpose,  shall  construct  and  o|)erate  a  line 
of  railroad  and  telegraph  from  Sioux  City, 
upoYi  the  most  direct  and  practicable  route, 
to  such  a  point  on,  and  so  as  to  connect  with, 
the  Iowa  branch  of  the  Union  Pacific  Rail- 
road from  Omaha,  or  tlie  Union  Pacific  Rail 
road^  as  such  company  may  select,  and  on  j 
^c  same  terms  and  conditionB  as  are  pro- 


vided  in  this  act  and  the  act  to  which  tUi 
is  an  amendment,  for  the  construction  of  tki 
said  Union  A  Pacific  Railroad  and  telegrapli 
line  and  branches;  and  said  company  shall 
complete  the  same  at  the  rate  of  fifty  milM 
per  year;  Provided,  That  said  Union  Pacifle 
Railroad  Company  shall  be,  and  ia  hereby, 
released  from  the  construction  of  said 
branch.  And  said  company  ^constructing' 
said  branch  shall  not  be  entitled  to  reeeive 
in  bonds  an  amount  larger  than  the  aaid 
Union  Pacific  Railroad  Company  would  be 
entitled  to  receive  if  it  had  constructed  the 
branch  under  this  act  and  the  act  to  which 
this  is  an  amendment;  but  said  company 
shall  be  entitled  to  receive  alternate  sco- 
tions  of  land  for  ten  miles  in  width  on  each 
side  of  the  same  along  the  whole  length  of 
said  branch:  And  provided,  further.  That 
if  a  railroad  should  not  be  completed  to 
Sioux  City,  across  Iowa  or  Minnesota,  with* 
in  eighteen  months  from  the  date  of  this  act, 
then  said  company  designated  by  the  Presi- 
dent, as  aforesaid,  may  commence,  continue^ 
and  complete  the  construction  of  said 
branch  as  contemplated  by  the  provisions  of 
this  act :  Provided,  however.  That  if  the  said 
company  so  designated  by  tlie  President,  aa 
aforesaid,  shall  not  complete  the  said  bran^ 
from  Sioux  City  to  the  Pacific  Railroad 
within  ten  years  from  the  passage  of  this 
act,  then,  and  in  that  case,  all  of  the  rail* 
road  which  sliall  have  been  constructed  by 
said  company  shall  l>e  forfeited  to,  and  bo- 
come  the  proi>erty  of,  the  United  States." 
It  will  be  observed  that  there  was  em- 
ployed in  the  act  of  1864  similar  language 
to  that  used  in  the  act  of  1862  in  regard 
to  the  consideration  moving  from  the  United 
States  ior  the  construction  of  the  branch 
in  question,  viz.,  that  the  work  should  bo 
done  "on  the  same  terms  and  conditions  aa 
are  provided  in  this  act,  and  the  act  to 
which  this  is  an  amendment,  for  the  con- 
struction of  the  said  Union  A  Pacific  Rail- 
road and  telegraph  line  and  branches." 
That  consideration,  among  other  things,  was 
a  grant  of  lands  and  also  an  issue  of  bouda 
by  the  United  States.  As  we  must  refer  to 
the  terms  of  the  main  grant  to  the  Union 
Pacific  Railroad  Company  to  determine  the 
nature  of  like  grants  of  land  made  in  tho 
acts  of  1862  and  1864  to  aid  in  Uie  constmo* 
tion  of  the  branch  lines,  we  see  no  escape 
from  the  conclusion  that  the  construction 
given  to  the  grant  of  lands  within  plaoe 
limits,  made  in  aid  of  the  main  line,  must 
be  adopts  as  to  the  grants  of  place  lands 
made  in  aid  of  branch  roads;  and,  as  we 
have  seen,  the  settled  construction  *i8  thai| 
title  to  lands  within  the  place  limits  paasod 
by  the  main  grant  on  the  filing  by  the  rood 
of  its  map  of  definite  location  in  the  General 
Land  Ollice.    Nor  ia  there  merit  in  the  ooA* 
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tention  that  a  different  oonstniction  is 
rendered  necessary  by  the  circumstance  that 
the  road  which  might  build  up  the  branch 
from  Sioux  City  was  not  or  may  not  have 
been  in  existence  at  the  time  of  the  passage 
of  the  act  of  1864.  As  well  argue  that  be- 
cause §  7  of  the  act  of  1862  required  the 
Union  Pacific  Railroad  to  file  its  assent  to 
the  act,  under  the  seal  of  the  company,  in 
the  Department  of  the  Interior,  within  one 
year  after  the  passage  of  the  act,  that  there 
was  uncertainty  as  to  whether  the  Union  Pa- 
cific Company  might  accept  and  that  the 
grant  therefore  could  not  be  said  to  be  one 
in  pr<g8entu 

Stress  is  also  laid  upon  the  fact  that,  by 
§  17  of  the  act  of  1864,  it  was  provided  that 
"said  company  shall  be  entitled  to  receive 
alternate  sections  of  land  for  ten  miles  in 
width  on  each  side  of  the  same  along  the 
whole  length  of  said  branch;"  and,  in  rfl'ect, 
we  are  asked  to  treat  this  as  the  granting 
clause  of  the  act.  But  it  is  clear  that  the 
clause  deals  only  with  the  quantity  of  lands 
to  be  granted,  and  that  reference  must  be 
made  elsewhere  to  ascertain  the  precise  char- 
acter of  the  grant.  Further,  it  is  urged 
that  the  provision  of  §  17  concerning  for- 
feiture for  failure  to  complete  the  brancli 
as  required  embraces  "all  of  the  railroad 
which  shall  have  been  constructed  by  said 
company,"  but  did  not  include  the  granted 
lands,  as  in  the  case  of  the  main  line  and 
other  branches  under  §  17  of 'the  act  of  July 
I,  1862.  From  this  it  is  argued  that  it  was 
not  the  intention  of  Congress  that  the  lands 
should  pass  under  the  grant  for  the  Sioux 
City  branch  except  as  they  were  earned  and 
duly  patented.  But  whether  or  not  the  for- 
feiture was  of  the  limited  character  referred 
to,  we  think  the  clause  cannot  be  allowed 
to  impair  the  force  and  effect  of  the  oper- 
ative words  of  present  transfer  made  in  the 
statutory  grant  of  lands  contained  in  $  3 
of  the  act  of  1862,  as  amended,  in  reliance 
upon  which,  as  one  of  the  terms  and  condi- 
^•]tion8  of  the  contract  with  •the  government, 
the  Sioux  City  k  Pacific  Railroad  Company 
entered  upon  the  conHtruction  of  its  road. 

It  results  from  the  foregoing  that  the 
grant  of  the  tract  of  land  in  controversy 
made  by  the  act  of  1 862,  and  the  amendatory 
act  of  1864,  to  the  Union  Pacific  Railroad 
Onnpany  and  the  Sioux  City  &  Pacific  Rail- 
road Company,  being  a  grant  in  prcesenti, 
and  third  parties,  on  the  definite  location  of 
the  road,  not  having  acquired  rights  in  the 
land,  the  legal  title  attached  in  favor  of 
the  two  companies  on  the  filing  of  their 
maps  of  definite  location  as  of  the  date  of 
the  grant.  Such  title  attached  long  prior 
to  the  purchase  of  the  land  by  Japp.  When 
the  sale  was  made  to  him  no  contest  was 
pending   in   respect  to   the   land,   and   the 


statutory  period  of  tec  yeara,  neoetsary  in 
Nebraska  to  sustain  a  claim  of  title  by  ad- 
verse possession,  ended  prior  to  the  various 
proceedings  had  in  the  General  Land  Office, 
to  which  we  have  heretofore  referred,  grow- 
ing out  of  the  invalid  school  selection  and 
the  conflicting  adjudications  of  the  Office  in 
respect  to  it. 

That  the  entry  and  holding  of  the  land  by 
Japp,  the  grantor  of  Wiese,  under  the  pur- 
chase by  Japp  in  1882,  and  the  continued 
possession  by  Wiese  after  he  acquired  the 
land  from  Japp,  should  be  deemed  to  have 
been  adverse  to  the  title  and  possession  of 
the  Sioux  City  Company,  if  the  possession, 
by  Japp  was  not  that  of  a  cotenant,  and 
such  possession  was  unaffected  by  the  pro- 
ceedings had  in  the  Land  Office  subsequent 
to  1882,  is  not  questioned.  We  ate  clearly 
of  opinion  that  the  |K>ssession  of  Japp  and 
his  grantee  was  adverse  in  the  strictest  sense 
of  the  term,  and  the  acts  of  Wiese  in  seek- 
ing to  acquire  title  from  the  United  States 
under  the  act  of  1887,  with  the  view  of  re- 
moving a  cloud  upon  his  title,  was  not  an 
act  of  recognition  or  acknowledgment  of  a 
superior  title,  either  in  the  United  States 
or  in  the  Sioux  City  Company,  operating  to 
interrupt  the  continuity  of  his  adverse  pos-  - 
session,  and,  in  any  event,  cannot  be  held 
to  have  destroyed  a  title  which  had  already 
become  perfect  by  the  expiration  of  the  stat- 
utory period  in  Nebraska  for  acquiring  the 
legal  title  to  land  by  adverse  possession. 

*The  foregoing  considerations,  we  think, [S 50] 
dispose  of  the  various  contentions  presented 
to  our  notice,  and,  finding  no  error  in  the 
judgment  of  the  Supreme  Court  of  Nebraska, 
it  is,  for  the  reasons  stated,  affirmed. 


MISSOURI  VALLEY  LAND  COMPANY 
and  Iowa  Railroad  Land  Company,  Plffa. 
in  Err., 

V. 

CARSTEN  WRICH. 

(See  S.  C.  Reporter's  ed.  250,  251.) 

This  case  is  governed  by  the  decision  in 
Missouri  Valley  Land  Co;  v.  Wiese,  anta^ 
466. 

[No.  102.] 

Argued   January    10,    1008.     Decided   Feb- 
ruary 3,  1908. 

IN  ERROR  to  the  Supreme  Court  of  ths 
State  of  Nebraska  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Washington  County,  in 
that  state,  in  favor  of  plaintiff  in  aax  «j(i\.\ts«L 
to  quiet  title,    AiEixmni. 


250,251 


Suranci  Covn  or  thx  Unitb>  Sta' 


Oor.  Ttani, 


See  same  case  below  (Neb.)  108  N.  VV. 
178. 

Mr.  Charles  A.  Clark  argued  the  cause 
and   filed  a  brief  for  plaintiffs  in  error. 

Mr.  James  H.  Van  Dusen  argued  the 
cause,  and,  with  Mr.  Irving  F.  Baxter  and 
Edward  F.  Colladay,  filed  a  brief  for  defend- 
ant in  error. 

For  contentions  of  counsel,  see  their 
brief  as  reported  in  Missouri  Valley  Land 
Co.  V.  Weise,  ante,  466. 

Mr.  Justice  IVliite  delivered  the  opinion 
.of  the  court: 

This  case  was  argued  with  Missouri  Valley 
Land  Co.  v^  Wiese,  No.  101  [208  U.  S.  234, 
ante,  466, 28  Sup.  Ct.  Rep.  294],  of  this  term, 
just  decided,  and  in  all  essential  particulars 
the  two  cases  are  alike.  Wrich  purchased 
his  land  in  1881  from  the  Union  Pacific 
Railroad  Company,  and  received  his  deed  in 
1890.  The  land  lay  within  overlap  grants 
to  the  Union  Pacific  Company  and  the  Sioux 
City  &  Pacific  Railroad  Company.  Wrich 
took  possession  immediately  after  his  pur- 
chase, and  ever  afterwards  lield  and  claimed 
the  land  as  his  own.  In  September,  1893, 
[2511he  undertook  *to  make  a  cash  entry  of  the 
land  under  the  act  of  1887  [24  Stat  at  L. 
556,  chap.  376,  U.  S.  Comp.  Stat.  1901,  p. 
1595],  as  did  his  neighbor,  Wiese.  All  the 
questions  involved  in  tlie  Wiese  Case  are 
present  in  this,  and,  for  tiie  reasons  given  in 
the  opinion  in  the  former,  the  judgment  of 
the  Supreme  Court  of  Nebraska  in  this  case 
must  be  affirmed. 


MINNEAPOLIS,  ST.  PAUL.  &  SAUI^T  STE. 
MARIE  RAILWAY  COMPANY,  PllL  in 
Err., 

V. 

THOMAS  DOUGHTY. 

(See  S.  C.  Reporter's  ed.  251-259.) 

Railroad  land  grants  •»  wlien  grant  at- 
tnclicR-*  niiiiff  profile  map. 

No  rights  under  the  act  of  March  3,  1875 
(18  Stat,  at  L.  482,  chap.  152,  U.  S.  Comp. 
SUt.  1901,  p.  1568),  granting  righU  of  way 
to  railroads?  can  be  initiated  before  a  pro- 
file map  of  the  road  has  been  filed  in  the 
local  land  office  and  approved  by  the  Secre- 
tary of  the  Interior, — unless  actual  con- 
struction is  sooner  begun, — in  view  of  the 
provisions  of  S  4  of  that  act,  that  any  rail- 
road company  desiring  to  secure  the  benefit 
of  the  statute  sluill,  within  a  definite  time 
after  location,  file  such  profile  map  with 
the   register  of   the   local   land   office,  that 

Note. — As  to  land  grants  to  railroads — 
see  note  to  Kansas  P.  R.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
474 


upon  approval  thereof  by  the  Secretary  of 
the  Interior  the  same  shall  be  noted  upon 
the  plats  in  such  office,  and  that  "there- 
after''  all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way. 

[No.  81.] 

Argued  December   17,   1907.     Decided  Feb- 
ruary 3,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  District  Court  of  Foster  County,  in 
that  state,  in  favor  of  plaintiff  in  an  ac- 
tion to  recover  compensation  for  an  injury 
to  land  caused  by  the  construction  and 
operation  of  a  railroad.     Affirmed. 

See  same  case  below  (N.  D.)  107  N.  W. 
971. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  H.  Bright  argued  the  cauae 
and  filed  a  brief  for  plaintiff  in  error: 

The  first  in  time  in  the  commencement  of 
proceedings  for  the  acquisition  of  title,  when 
the  same  are  regularly  followed  up,  ia 
deemed  to  be  the  first  in  right. 

Shepley  v.  Cowan,  91  U.  S.  338,  23  L. 
ed.  427;  Sturr  v.  Beck,  133  U.  S.  550,  33 
L.  ed.  765,  10  Sup.  Ct.  Rep.  350. 

The  map  follows  the  location,  of  necessity. 
It  is  therefore  more  than  idle  to  assert,  con- 
trary to  the  law  of  Congress,  that  the  line 
is  only  located,  or  definitely  located,  as  said 
by  some,  by  the  map.  The  map-  is  simply 
tlie  evidence  of  the  location,  made  as  ail 
locations  are  made,  and  may  be  built  upon 
before  the  map  is  approved,  or  even  filed. 

Jamestown  &  N.  R.  Co.  v.  Jones,  177  U« 
S.  125,  44  L.  ed.  698,  20  Sup.  Ct.  Rep.  568. 

It  therefore  follows,  as  a  certain  conclu- 
sion, that,  when  the  company  locates  ita 
line,  it  has  begun  proceedings  to  acquire 
the  title,  which,  if  regularly  followed  up, 
make  it  the  first  in  right  as  to  any  unoc- 
cupied government  land. 

Denver  &  R.  G.  R.  Co.  v.  Ailing,  99  U.  8. 
463,  25  L.  ed.  438. 

It  is  perfectly  legitimate  to  consider  that 
the  term  ^'thereafter"  applies  to  the  first 
thing  which  the  railroad  company  was  re- 
quired to  do,  to- wit:  the  location  of  ita 
road.  That  it  refers  to  the  whole  group  off 
acts  for  securing  the  title,  and  that,  by  the 
doctrine  of  relation,  when  the  map  is  ap- 
proved, the  title  vests  in  the  railway  com- 
pany  as  of  the  date  of  the  location  of  ita 
road.  This  is  doubtless  the  rule  which  waa 
always  applied  to  pre-emptors  when  the;^ 
proved  up  and  received  their  patent.  It  ie 
the  rule  also  applied  by  the  Supreme  Court 
of  the  United  States  in  some  of  the  railway 
land  granta. 

108  U.  8. 


Untxmuau>,  St.  F.  ft  B.  Stc  U.  B.  Co.  t.  DonaHrr. 


St.  F*u]  A  S.  C.  R.  Ca.  t.  Winona  ft  St. 
P.  R.  Co.  US  U.  S.  720,  28  L.  ed.  872,  6 
Sup.  Ct.  Rep.  334;  Bionx  Cit;  ft  St.  P.  R. 
Co.  V.  Chicago,  M.  ft  St.  F.  R.  Co.  117  U. 
S.  406,  2S  L.  ed.  928.  e  Sup.  Ct  Rep.  790, 
8m  alto  Denver  ft  B.  G.  R.  Co.  t.  Atling, 
■npn;  United  States  t.  Detroit  Timber  ft 
Lumber  Co.  200  U.  8.  321,  334,  00  L.  ed. 
496,  504,  26  Sup.  Ct.  Rep.  282. 

The  eonatruction  of  this  atstiite,  for  which 
I  eontend,  involtn  the  doctrine  ol  relation 
from  the  approval  of  the  map  to  the  in 
ception  «t  the  equitable  title  </•  the  railway 
compan)',  at  leaat  aa  early  u  the  17th  day 
ol  June.    This  conitruction  ii  supported  by 

Kinion  v,  Kansaa  City,  Ft.  S.  ft  M.  R.  Co. 
lis  Uo.  577,  24  S.  W.  830;  Denver  ft  R. 
G.  R.  Co.  r.  HandUn,  IS  Colo.  102,  34  Pac. 
B38;  Lewis  v.  Rio  Grande  Weatern  R.  Co. 
17  UUh,  604,  S4  Pac.  08]. 

The  dectiion  of  this  court  in  Jamestown 
ft  N.  R.  Co.  V.  Jonea,  supra,  haa  overthrown 
tome  of  the  decisions  to  the  contrary,  and 
pnne  a  Ion<;  n-aj  toward  destroying  them 
all  as  authority  aa  to  the  proper  construc- 
tinn  of  this  statute. 

There  is  a  radical  difference  between  the 
rifilit  of  n-ay  and  the  land.grant  acts. 

Jamestown  ft  N.  R.  Co.  v.  Jones,  supra. 

Congress,  in  the  riftht  ofnay  act,  saw  (it 
to  Ttcognize  that  location  as  nf  enough  im. 
portance  to  serve  as  the  initiation  of  the 
right  of  the  railway  company  iiniler  the 
ri^iht-of-way  ;;rant.  And  surely,  there  is  no 
•nimd  rraaon  why  it  should  be  considered 
of  less  importance  than  the  ordinary  settle- 
ment of  a  homesteader  or  a  pre-emptor  up- 
on the  vacant  government  land-  Equal  im- 
portance, and  much  greater,  has  been  at- 
tached to  such  a  location  in  other  respects 
by  the  law. 

3  Rlllott,  Railroads,  i  027 ;  Denver  ft  R. 
a.  ft.  Co.  V.  Ailing,  supra;  Sioux  City  A 
D.  ^t.  E.  Co.  V.  Chicago,  M.  ft  St.  P.  R.  Co. 
27  Fed.  770;  I  Elliott,  Railroad,  f  121;  Mil. 
Ivr  V.  PitUburg  ft  C.  R.  Co.  40  Pa.  237,  8 
Am.  Dec.  870;  Warner  v.  Callender,  20  Ohio 
St.  190;  Swartwout  v.  Michigan  Air  Line 
R.  Co.  24  Mich.  40S. 

While  it  is  strongly  intimated  in  the 
Jones  Case  that  a  more  liberal  rule  would 
apply  to  the  consideration  of  tlie  grant  of 
right  o(  way,  and  as  it  was  more  distinctly 
said  by  the  court  in  the  case  of  St.  Josepli 
k  1).  C.  R.  Co.  V,  Baldwin,  103  U.  S.  428- 
430,  20  L.  ed.  678-680,'  the  construction 
odoped  by  the  supreme  court  of  North  Da- 
kota ma  Ices  the  right- of -way  act  more 
stringent  and  the  securing  of  tlie  benefits 
much  more  difTiciilt  and  uncertain,  becausr, 
as  decided  by  this  court  in  Van  Wyck  v. 
Knevals.  106  U.  S.  3fW.  27  L.  ed.  201,  1 
Sup.  Ct.  Rep.  336,  the  title  of  the  railway 
Sa  L.  ad. 


company  became  perfect  upon  filing  the  map 
with  the  Secretary  of  the  Interior,  without 
any  further  act  on  the  part  of  the  railway 
company,  and  this  could  not  be  defeated  nor 
in  any  way  impaired  by  failure  or  delay  on 
the  part  of  the  Land  Department  in  further 
proceedings,  whereas,  by  the  construction 
from  which  we  are  appealing,  the  title  of  ■ 
railway  company  to  any  benefit  under  the 
right-of-way  act  is  postponed  until  the  last 
clerical  act  required  to  be  done, — namely, 
the  entrance  upon  the  plats  in  the  local 
land  oflice  of  the  right  of  way  designated  bf 
the  approved  map. 

Mr.  S.  E.  EllsTCorth  argued  the  cauM, 
and,  with  Mr.  George  W.  Soliday,  filed  a 
brief  for  defendant  in  errqf : 

The  approval  of  the  profile  of  liue  of 
route  by  Uie  Secretary  of  the  Interior  is  aa 
absolute  condition  precedent  to  definite  loca- 
tion of  its  road,  and  acquisition  of  title  l^ 
the  railroad  company  dates  from  that  act. 

I.ilienthal  *.  Southern  California  R.  Co. 
50  Fed.  701 ;  DalcoU  C.  R.  Co.  v.  Down^, 
8  Land  Dec.  115;  Commissioner's  Circular, 
2  Copp's  Pub.  Land  Laws,  816;  Commission- 
er's Circular,  12  Land  Dec.  423;  Denver  ft 
R.  G.  R  Co.  V.  Wilson,  28  Colo.  0,  02 
Pac.  843;  Hamilton  v.  Spokane  Falls  ft  P. 
R.  Co.  3  Idaho,  164.  28  Pac.  408;  Chicago, 
K.  ft  N-  R.  Co.  V.  Van  Cleave,  52  Kan.  605, 
33  Pac.  472;  Red  River  4  L.  of  W.  H.  Co. 
V.  Sture,  32  Minn.  95.  20  H.  W.  229;  James- 
town ft  N.  R.  Co.  V.  Jones,  7  N.  D.  019,  76 
N.  W.  227 ;  Larsen  v.  Oregon  H.  ft  Nav.  Co. 
10  Or.  240.  23  Pac.  974;  Enoch  v.  Spokane 
Falls  ft  N.  R.  Co.  6  Wash.  393,  33  Pac.  066 ; 
Reidt  V.  Spokane  Falls  ft  K.  R.  Co.  0  Wooh. 
*J23,  34  Pac.  ISO. 

Unless  the  railroad  company  can  pirint 
to  actual  evi'U'iice  and  notice  of  its  appro- 
priatiort  of  a  ri^ht  of  way  as  unmistakabh 
aa  that  afforded  by  complete  construction 
of  its  road,  as  against  the  claim  of  a  settler 
it  can  secure  the  grant  only  by  showing 
full  and  technical  compliance  with  |  4  of  the 
act  of  March  SM,  1875. 

Jamestown  ft  N.  R.  Co.  v.  Jones,  177  U. 
S.  125,  44  L.  ed.  OSS,  20  Sup.  Ct.  Rap. 
568. 

*Mr.    Justice    McKenna    delivered    tiw[IB4} 
opinion  of  the  court: 

This  action  was  brought  by  the  defendant 
in  error  against  plaintiff  in  error  in  the 
district  court  of  Foster  county,  state  o( 
North  Dakota,  to  recover  compensation  for 
injury  to  his  land  by  the  construction  and 
operation  of  the  railroad  of  the  plaintiff  la 

Defendant  in  error  has  a  patent  to  the 

land,   and  the   question   is   whether,   before 

hia   iettlemoit   under   the   homestead   lawa, 
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plaintiff  in  error  acquired  a  right  of  way  I 
over  the  land  for  its  railroad  under  the  act 
of  March  3,  1875.     18  Stat,  at  L.  482,  chap. 
162,  U.  S.  Comp.  Stat.  1901,  p.  1508. 

The  trial  court  held :  ( 1 )  That  defendant 
in  error  was  "the  owner  in  absolute  fee 
simple  of  the  land"  and  that  his  title  re- 
lated back  to  July  1,  1892,— the  date  of 
his  settlement.  (2)  That  the  railroad  "hav- 
ing attempted  to  acquire  a  right  of  way 
across  said  land  before  and  in  anticipation 
of  the  construction  of  its  railroad,  in  com- 
pliance with  the  provisions  of  §  4  of  the  act 
of  Congress  approved  March  3,  1875,  the  fil- 
ing with  the  register  of  the  district  land 
office,  and  approval  by  the  Secretary  of  th»j 
Interior,  of  the  plat  or  profile  of  the  section 
of  its  railroad  extending  across  said  land, 
was  a  condition  precedent  to  the  acquisition 
or  claim  on  its  part  to  right  of  way,  and  any 
title,  estate,  or  interest  acquired  by  it  in 
or  to  said  land  dates  from  said  filing  and 
approval."  Judgment  was  entered  for  the 
sum  of  $1,000  damages  and  costs,  and  it 
was  adjudged,  upon  paying  the  sum,  the 
title  to  the  right  of  way  shciuld  vest  in  the 
railroad  company. 

The  facts,  as  recited  by  the  supreme 
court  in  its  opinion,  are  as  follows: 

**0n  June  25,  1892,  the  plaintiff's  appli- 
cation to  enter  the  quarter  section  in  ques- 
tion was  presented  to  and  accepted  by  the 
register  and  receiver  of  the  United  States 
land  office  at  Fargo.  On  July  1,  1892,  the 
plaintiff  took  up  his  residence  on  the  land 
under  his  homestead  entry  and  in  all  things 
complied  with  the  Federal  homestead  laws. 
[2 55] On  November  4,  •1899,  a  patent  conveying 
the  title  to  him  was  issued.  That  instru- 
ment makes  no  mention  of  any  easement  in 
favor  of  the  railroad. 

**The  defendant  railway  company  was  or- 
ganized in  1891.  Its  articles  were  filed  with 
the  Secretary  of  the  Interior  on  March  26, 

1891,  and  approved  by  him  on  April  15, 
1891 ;  and  it  thereby  became  entitled  to  the 
benefit  of  the  act  of  March  3|  1875. 

"In  October,  1891,  the  company  made  a 
preliminary  survey  of  its  proposed  line  of 
railway  across  the  land;   and  on  May   13, 

1892,  completed  its  final  survey,  definitely 
Axing  the  line  of  its  proposed  road  over  the 
quarter  section.  The  line  as  surveyed  was 
marked  by  stakes  driven  into  the  ground 
100  feet  apart,  indicating  the  center  of  the 
roadway  to  be  constructed.  The  definite 
location  of  the  route  as  fixed  by  this  survey 
was  approved  and  adopted  by  the  company's 
board  of  directors  on  June  17,  1892,  being 
eight  days  before  the  plaintiff  made  his 
homestead  filing. 

**The  map  or  profile  of  its  road  as  thus 
definitely  located  was  filed  in  the  local  land 
office  at  Fargo  on  July  20,  1892,  and  re- 
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ceived  the  approval  of  the  Secretary  of  the 
Inlorior  on  October  14,  1892.  In  the  latter 
imrt  of  July,  18i>2,  the  company  constructed 
its  road  across  the  land,  on  the  line  as  sur- 
veyed, and  ever  since  has  operated  its  rail- 
way over  the  roadway  so  constructed,  using 
and  appropriating  for  that  purpose  a  strip 
200  feet  wide,  100  feet  on  each  side  of  the 
center  of  the  track."     107   N.  W.  971. 

On  these  facts  the  court  affirmed  the  judg- 
ment of  the  trial  court,  basing  its  decision 
on  Jamestown  &  N.  R.  Co.  v.  Jones,  177  U. 
S.  125,  44  L.  ed.  698,  20  Sup.  Ct.  Rep.  568. 
The  court  said  that  it  was  a  necessary  infer- 
ence from  that  case  "that  actual  construc- 
tion is  the  only  sufficient  act,  other  than 
compliance  with  §  4,  to  constitute  a  definite 
location,  and  the  right  of  way  does  not 
exist  before  actual  construction  unless  the 
company's  profile  map  has  been  approved  by 
the  Secretary  before  the  settler's  rights  at- 
tached." 

*lt  will  be  necessary,  therefore,  to  con-[29 
sider  §  4  of  the  act  and  its  interpretation  in 
that  case. 

Section  1  of  the  act  reads:  "That  the 
right  of  way  through  the  public  lands  of 
the  United  States  is  hereby  granted  to  any 
railroad  company  .  .  .  which  shall  have 
filed  with  the  Secretary  of  the  Interior  % 
copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization,  ...  to  the 
extent  of  one  hundred  feet  on  each  side  of 
the  central  line  of  said  road." 

Section  4  reads  as  follows: 

"Sec.  4.  That  any  railroad  company  de- 
siring  to  secure  the  benefits  of  this  act  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  its  road,  if 
the  same  be  upon  surveyed  lands,  and.  if 
upon  unsurveyed  lands,  within  tw^l\*e 
months  after  the  survey  thereof  by  the  Unit- 
ed States,  file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is 
located  a  profile  of  its  road ;  and  upon  ap* 
proval  thereof  by  the  Secretary  of  the  In- 
terior the  same  shall  be  noted  U|X)n  the 
plats  in  said  office;  and  thereafter  all  such 
lands  over  which  such  right  of  wav  shall 
pass  shall  be  disposed  of,  subject  to  such 
right  of  way:  Provided,  That  if  any  seeiion 
of  said  road  shall  not  be  completed  within 
five  years  after  the  location  of  said  section, 
the  rights  herein  granted  shall  be  forfeited 
as  to  any  such  uncompleted  section  of  said 
road." 

Did  the  district  court  and  the  supreme 
court  construe  this  section  correctiv?  The 
railroad  contends  against  an  aflirmative  an- 
swer, and  urges  that  it  is  the  location  of  its 
road  which  initiates  a  railroad  com|)any*a 
right,  and  which,  "if  regularly  followed  up^ 
makes  it  the  first  in  right  as  to  any  un- 
occupied  government   land."     And   this,   H 
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is  contended,  is  a  necessary  conclusion  from 
other  provisions  which  make  the  location  the 
first  act,  the  act  from  which  "everything  is 
reckoned," — the  time  within  which  the  map 
must  be  filed  and  the  time  within  which  the 
road  must  be  built.  And  it  is  further 
urged  that  an  entry  upon  the  land  to  locate 
the  road  is  as  necessary  as  an  entry  on  the 

[S57]1and  to  build  the  road,  and,  being  there,  *the 
railroad    "could    not    become    a    trespasser, 
either  as  to  the  government  or  as  to  the 
plaintiff."    In  further  support  of  the  conten- 
tion it  IB  pointed  out  that  Congress  gave 
the  company  twelve  months  after  the  loca- 
tion within  which  to  make  its  filing,  and, 
therefore  J   in   analogy   to   pre-emption   and 
homestead  laws.  Congress  intended  to  pro- 
tect the  location  during  the  time  allowed 
for  the  filing  of  the  profile  or  plat.    But  §  4 
gives    little    play    to    construction    or    the 
analogies  which  the  company  invoke.     That 
section  determines  the  priority  of  rights  be- 
tween railroads  and  settlers  by  explicit  lan- 
guage.    A  right  of  way  is  granted,  but  to 
secure  it  three  things  are  necessary:    (1) 
lx>cation  of  the  road;    (2)    filing  a  profile 
of  it  in  the  local  land  office;  and   (3)   the 
approval  thereof  by  the  Secretary  of  the  In- 
terior, to  be  noted   upon   tlie  plats  in  the 
local   office.     It   is   after  these   things   are 
done  that  the  statute  fixes  the  right  of  the 
railroad  and  subjects  the  disposition  of  the 
land,  under   the   land  laws,   to  that  right. 
"And  thereafter,"  are  the  words  of  the  stat- 
ute, "all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way."     It  would  be 
a  free  construction  of  these  words  to  give 
them   the  meaning  for  which   the   railroad 
company  contends.    They  neither  convey  an 
unnatural  sense  nor  lead  to  an   unnatural 
consequence.    Unless  rights  under  the  act  of 
1875  and  rights  under  the  land  laws  were 
to  be   kept   for  an   indeterminate   time   in 
uncertainty    and    possible    conflict,    to    fix 
some  act  or  point  of  time  at  which  they 
should  attach  was  natural,  and  to  construe 
language  which  is  apt  and  adequate  by  its 
sense  and  arrangement  to  express  one  time 
to  mean  another  would  be  a  pretty  free  ex- 
ercise of  construction.     We  admit  that  the 
letter  of  a  statute  is  not  always  adhered  to 
and  words  may  be  transposed,  but  the  neces- 
sity for  it  must  be  indicated  to  accomplish 
the  purpose  of  the  legislation.    There  is  al- 
ways a  presumption  that  the  words  were  in- 
tended as  written  and  in  the  order  as  writ- 
ten; certainly,  when  they  express  a  definite 
sense  which  would  be  changed  to  another 
with    different    and    opposing    legal    conse- 
quences.    The   railroad   company,   however, 

l^&8j*contends  for  that  result.  We  have  stated 
its  contentions,  and,  it  is  urged,  if  there 
is  difficulty  in  aooeptiqg  them,  it  arises 
»S  li.  •«• 


"from  a  too  rigid  and  literal  or  verbal  con- 
struction" of  §  4;  "that  the  word  'thereaft- 
er' means  only  after  the  last  act  recited 
has  been  done.  Whereas  it  is  perfectly  legit- 
imate to  consider  that  the  term  'thereafter* 
applied  to  the  first  thing  which  the  rail- 
road company  was  required  to  do,  to  wit, 
the  location  of  its  road.  That  it  refers  to 
the  whole  group  of  acts  for  securing  the 
title,  and  that,  by  the  doctrine  of  relation, 
when  the  map  is  approved  the  title  vests  in 
the  railway  company  as  of  the  date  of  the 
location  of  its  road."  And  this,  it  is  further 
urged,  is  the  rule  applied  to  preemptors  on 
the  public  lands  and  which  this  court  has 
applied  to  some  railway  land  grants.  Tlie 
contention  is  supported  by  Kinion  v.  Kan- 
sas City,  Ft.  S.  k  M.  R.  Co.  118  Mo.  577, 
24  S.  W.  636;  Lewis  v.  Rio  Grande  Western 
R.  Co.  17  Uteh,  504,  54  Pac.  981;  and,  it 
is  urged,  by  Denver  &  R.  G.  R.  Co.  r. 
Hanoum,  19  Colo.  162,  34  Pac.  838.  It  is 
opposed  by  Lilienthal  v.  Southern  Califor- 
nia R.  Co.  56  Fed.  701 ;  Larsen  v.  Oregon  R. 
&  Nav.  Co.  19  Or.  240,  23  Pac.  974;  Ham- 
ilton V.  Spokane  k  P.  R.  Co.  3  Idaho,  164, 
28  Pac.  408;  Enoch  v.  Spokane  Falls  &  N.  R. 
Co.  6  Wash.  393,  33  Pac.  966;  Denver  k  R. 
G.  R.  Co.  V.  Wilson,  28  Colo.  6,  62  Pac.  843. 
The  simple  weight  of  opinion  is  against 
the  contention  of  the  railroad,  and  its  coun- 
sel meets  the  fact  squarely,  and  says  that 
those  cases  "are,  in  their  broad  scope,  in 
clear  and  unmistakable  conflict  with  the 
fundamental  principle  on  which"  James- 
town k  N.  R.  Co.  V.  Jones  was  decided,  "and 
rest  upon  the  hard  and  fixed  proposition 
that  no  railroad  company  under  this  act 
[act  of  1875]  could  get  any  right  in  the  land 
until  its  map  was  approved."  But  counsel, 
while  invoking  the  "fundamental  principle" 
of  Jamestown  k  N.  R.  Co.  v.  Jones,  attacks 
the  construction  of  the  statute  there  made 
and  the  reasoning  which  led  us  to  the  prin- 
ciple. 

That  case  decided  three  propositions:  (1) 
That  a  railroad  company  becomes  specifically 
a  grantee  under  the  act  of  1875  by  filing 
its  articles  of  incorporation  and  due  proof 
of  its  organization  under  the  same  with  the 
Secretary  of  the  Interior.  (2)  'That  the[259] 
lands  granted  were  identified  by  a  definite 
location  of  the  right  of  way,  and,  sustain- 
ing the  contention  of  the  railroad  that  defi- 
nite location  could  be  made  by  actual  con- 
struction of  the  road,  against  the  decision 
of  the  lower  courts  that  such  location  could 
only  be  made  by  a  profile  map  of  the  road, 
we  said  that  the  contention  gives  practical 
operation  to  the  statute  and  enables  the  rail- 
road  company  to  secure  the  grant  by  an 
actual  construction  of  the  road,  or,  in  ad- 
vance  of  construction,  by  filing  a  map  as 
provided  in  i  4.     (3)  Actual  constructvi^ 
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of  the  road  is  certainly  unmistakable  evi- 
dence and  notice  of  appropriation. 

This,  it  is  now  contended  or  intimated, 
reads  something  into  the  statute  which  in 
not  there,  and  that  the  Jamestown  & 
Northern  Railway  Company  ''could  only 
maintain  its  claim  to  right  of  way  upon  the 
Ban:c  construction  of  the  statute  as  that  for 
which  the  plaintiff  in  error  contends."  In 
other  words,  location  initiated  the  company's 
right,  and  any  other  view  will  put  James- 
town k  N.  R.  Co.  V.  Jones  in  opposition  to 
the  decisions  in  railway  land  grant  cases. 
The  latter  proposition  was  disposed  of  in  the 
ease.  The  answer  to  the  other  is  contained 
in  the  words  of  the  statute,  and  the  essen- 
tial difference  between  a  mere  location, 
movable  at  the  will  of  the  company,  and  the 
actual  construction  of  the  road,  necessarily 
fixing  its  position  and  consummating  the 
purpose  for  which  the  grant  of  a  right  of 
way  was  given. 

Judgment  affirmed. 


[S60]»UNITED  DICTIONARY  COMPANY,  Appt., 

T. 

G.  k  C.  MERRIAM  COMPANY. 
(See  S.  C.  Reporter's  ed.  260-266.) 

Copyright— notice^pnbllcatlon     abroad. 

An  American  copyright  is  not  lost  by 
publishing  a  work  abroad  and  selling  it  for 
use  there  without  inserting  the  notice  of 
copyright  which,  under  the  act  of  June  18, 
1874  (18  Stat,  at  L.  78,  chap.  301,  Rev. 
SUt.  §  4962,  U.  S.  Comp.  1901,  p.  3411),  § 
1,  must  be  inserted  in  the  several  copies  of 
every  edition  published. 

[No.  129.] 

Argued   and   submitted  January   23,    1908. 
Decided  February  3,  1908. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit 
to  review  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  Northern  District 
of  Illinois,  dismissing  the  bill  in  a  suit  to  re- 
strain the  infringement  of  a  copyright.  Af- 
firmed. 

See  same  case  below,  76  C.  C.  A.  470,  146 
Fed.  354. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Pelrce,  George  P. 
Fisher,  Jr.,  and  William  Henry  Dennis 

submitted  the  cause  for  appellant: 

The  English  edition  of  appellee's  copy- 
righted book  contains  no  copyright  notice, 
as  required  by  U.  S.  Rev.  Stat.  §  4962,  U. 
6.  Comp.  Stat.  1901,  p.  3411,  and  this  suit 
cannot  therefore  be  maintained. 
CkliMghMB  r.  Mven,  128  U.  a  617,  652, 
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32  L.  ed.  647,  567,  9  Sup.  Ct.  Rep.  177j 
Thompson  v.  Hubbard,  131  U.  S.  123,  38 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710;  Higgins  r. 
Keuffel,  140  U.  S.  428,  35  L.  ed.  470,  11  Sup. 
Ct.  Rep.  731;  Mifflin  v.  Dutton,  190  U.  8. 
265,  47  L.  ed.  1043,  23  Sup.  Ct.  Rep.  771. 

Appellee,  by  copyrighting  a  Webster's  dic- 
tionary under  the  title  "Webster's  High 
School  Dictionary,"  and,  thereafter,  publish- 
ing or  consenting  to  the  publication  of  a 
Webster's  dictionary  differing  materially 
therefrom,  and  under  the  radically  different 
title  of  'Webster's  Brief  International  Dic- 
tionary," has  set  a  trap  for  the  American 
publisher,  and  should  not  be  heard  to  com- 
plain if  the  latter  book  is  imported  into 
and  republished  in  this  country. 

Mifflin  V.  R.  H.  White  Co.  190  U.  S.  260, 
4/  L.  ed.  1040,  23  Sup.  Ct  Rep.  769. 

U.  S.  Rev.  SUt.  §  4962  is  not  a  penal 
statute  nor  a  quasi-penal  statute. 

Huntington  v.  Attrill,  146  U.  S.  657,  36 
L.  ed.  1123,  13  Sup.  Ct  Rep.  224;  Brady 
V.  Daly,  175  U.  S.  148,  44  L.  ed.  109,  20 
Sup.  Ct.  Rep.  62;  Bolles  v.  Outing  Co.  175 
U.  S.  262,  44  L.  ed.  156,  20  Sup.  Ct  Rep. 
94. 

The  agreement  between  appellee  and 
George  Bell  k  Sons  as  to  the  importation  of 
the  English  edition  into  this  country  was 
one  with  which  the  public  had  no  concern 
and  which  might  at  any  time  have  been 
modified  by  the  parties  to  it. 

Jewelers*  Mercantile  Agoncy  v.  Jewelers" 
Weekly  Pub.  Co.  155  N.  Y.  241,  41  L.RJL 
846,  63  Am.  St.  Rep.  666,  49  N.  E.  872; 
Henry  Bill  Pub.  Co.  v.  Smythe,  27  Fed.  914; 
Harrison  v.  Maynard,  M.  k  Co.  10  C.  C.  A. 
17,  26  U.  S.  App.  99,  61  Fed.  689;  Bobbs- 
Merrill  Co.  v.  Straus,  77  C.  C.  A.  007,  147 
Fed.  15. 

The  fact  that  appellant  was  aware  of  the 
existence  of  the'  American  copyright  on  the 
book  in  question  cannot  prevent  appellant 
from  availing  itself  of  ap])ellee's  failure  to 
comply  with  the  requirement  of  the  statute 
with  respect  to  the  insertion  of  the  copy- 
right notice  in  the  several  copies  of  every 
edition  published. 

Thompson  v.  Hubbard,  supra. 

The  fact  that  appellee  did  not  intend  tliat 
the  edition  of  his  book  should  be  imported 
into  or  sold  in  this  country  is  of  no  moment, 
as  the  plain  provisions  of  a  statute  cannot 
be  evaded  by  any  design  or  intention  that 
may  exist  in  the  mind  of  the  owner  of  the 
copyright,  with  respect  to  the  use  to  be 
made  of  his  book. 

Holmes  v.  Hurst,  174  U.  S.  82,  89,  43  L. 
ed.  904,  907,  19  Sup.  Ct  Rep.  606;  Mifllin 
V.  R.  H.  White  Co.  190  U.  S.  260,  264.  47 
L.  ed.  1040,  1042,  23  Sup.  Ct  Rep.  760. 

Mr.  George  W.  OgilviA,  by  special  per- 
mission, also  filed  a  brief  for  appellant. 

a«8  U.  B. 
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Mr.  Steplien  H.  Olin,  •«  amicv*  oxritr, 
flled  k  brier  on  bebalf  of  the  AmeTJcan  Pub- 
ll(ben'  Copyright  League: 

The  omission  of  the  notice  of  a  United 
State*  copyright  from  a  book  published  in  » 
foreign  country,  although  with  the  consent 
of  the  proprietor  of  the  United  States  eopy. 
rl^t  in  the  skine  book,  does  not  of  itwlf 
forfeit  that  copyright. 

Werckmeister  v.  American  Lithographic 
Co.  120  Fed.  240;  WerckmeisUr  t.  Pierce  ft 

B.  Mfg.  Co.  63  Fed.  447. 

Even  if  the  statute  Alloned  two  books  to 
be  imported  for  use,  end  not  for  sale,  this 
importation,  for  misuse  and  as  a  lueans  of 
■ale,  would  be  piratical,  and  could  not  lay 
the  foundation  of  any  rights. 

TuTDBT  V.  Robinson,  10  Ir.  Ch.  Rep.  517. 

Mr.  William  B.  Hale  argued  the  cause, 
and,  with  Messrs.  Charles  N.  Judson,  Frank 
F.  Reed,  and  Edward  S.  Rogers,  filed  a  brief 
for  appellee; 

Appellee's  copyright  is  not  invalidated  by 
the  failure  to  insert  the  notice  of  the  Amer- 
ican copyright  in  the  books  published  in 
England,  but  not  imported  by  or  with  the 
consent  of  appellee  into  the  United  States, 
because  the  statute  has  no  extraterritorial 
operation,  and  therefore  does  not  require 
such   notice  to  be   inserted   in  such  foreign 

Dwight  V.  AppletoD,  1  N.  Y.  Legal  Ohs. 
185.  Fed.  Cas.  No.  4,215;  Haggard  v.  Waver- 
ly  Pub.'  Co.  144  Fed.  4S0;  Harper  &  Bros, 
r.  M.  A.  Dnnohue  ft  Co.  144  Fed.  4BI; 
Pierce  ft  B.  Mfg.  Co.  v.  Werckmeister,  18  C. 

C.  A.  431,  33  U.  S.  App.  390,  72  Fed.  61 ; 
AmericBu  Tobacco  Co.  v.  WerckmeiBter,  76 
C.  C.  A.  647,  146  Fed.  375,  207  U.  S.  284, 
ante,  208,  28  Sup.  Ct.  Rep.  72;  Boucicault  v. 
Wood,  2  Biss.  34  Fed.  Cas.  No.  1,093. 

Statutes  of  a  state  or  nation  have  no  ex- 
traterritorial operation,  and  this  rule  has 
been  applied  to  the  patent  act,  which  is  tn 
pari  materia  with  the  copvright  act. 

The  Apollon,  9  Wheat.  370,  6  L.  ed.  Ill; 
Bond  T.  Jay,  7  Cranch,  350,  3  L.  ed.  307; 
Brown  v.  Duchesne,  19  How.  193,  15  L.  ed. 
69S;  Gandy  v.  Main  Belting  Co.  143  U.  S. 
692,  38  L.  ed.  276,  12  Sup.  Ct.  Rep.  69B; 
Chase  T.  Fillebrown,  58  Fed.  377;  American 
SuIphiU  Pulp  Co.  V.  Rowland  Falls  Pulp 
Co.  70  Fed.  992;  Tabor  v.  Commercial  Nat. 
Bank,  10  C.  C.  A.  429,  27  U.  S.  App.  Ill, 
02  Fed.  383:  The  StaU  of  Maine,  22  Fed. 
734;  Colquhoun  v.  Heddon,  L.  R.  25  Q.  B. 
Div.  134;  Warren  v.  First  Nat.  Bank,  140 
HI-  26,  26  L.R.A.  740,  38  N.  E.  122 ;  John- 
ton  V.  Mutual  L.  Ins.  Co.  180  Mass.  407, 
13  L.R.A.  833,  62  N.  E.  733;  Atty.  Gen.  v. 
Netherlands  F.  Ins.  Co.  181  Mass.  522,  63 
N.  E.  960;  Camahan  v.  WeHtern  U.  Teleg. 
Co.  89  lad.  fi2«,  46  Am.  Rep.  176i  Charles 
•I  I.,  ea. 


V.  People,  1  N.  ¥.  180;  Stms  v.  Sims.  7S 
N.  Y.  466;  National  Trust  Co.  v.  Gleason,  77 
N.  Y.  401,  33  Am.  Rep.  632;  People  t. 
Mosher,  2  Park.  Grim.  Rep.  195;  Van  Voor- 
his  V.  Brintnall,  86  N.  Y.  IS,  40  Am.  Rep. 
505;  Thorp  v.  Thorp,  90  N.  Y.  002,  43  Am. 
Rep.  189;  Moore  v.  Hegeman.  92  N.  Y.  621, 
44  Am.  Rep.  408;  Oark  v.  Clark,  8  Cush. 
380;  Com.  v.  Lane,  113  Maes.  458,  18 
Am.  Rep.  509;  Leonard  t.  Leonard,  161 
Mass.  161,  6  L.R.A.  032,  21  Am.  St.  Rep. 
437,  23  N.  E.  732;  Martin  v.  Martin,  47 
N.  H.  62;  Jones  v.  Fidelity  Loan  *  T.  Co.  7 
S.  D.  122,  03  N.  W.  563;  Ponsford  v.  John- 
son, 2  Blatchf.  61,  Fed.  Cas.  No.  11,266; 
Phillips  V.  Aladrid,  83  Me.  205,  12  L.R.A. 
862,  23  Am.  St.  Rep.  770,  22  Atl.  114;  Sut- 
ton V.  Warren,  10  Met.  461 ;  Ross  v.  Ross, 
129  Mass.  243,  37  Am.  Rep.  321;  Com.  v. 
Green,  17M8ss.615;  Logan  v.  United  States. 
144  U.  S.  263,  36  L.  ed.  429,  12  Sup.  Ct. 
Rep.  617;  Ormea  v.  Dauohy,  82  N.  Y.  443, 
37  Am.  Rep.  583;  Western  Tranap.  ft  Coal 
Co.  V.  Kilderhouse,  87  N.  Y.  430;  State  v. 
Shattuek.  00  Vt.  403,  40  L.R.A.  428,  00  Am. 
St.  Rep.  B30,  38  Atl.  81. 

Other  sections  of  the  copyright  act  do  not 
apply  to  books  published  abroad.  Cunstruc- 
tion  should  be  given  which  makes  the  whole 
act  stand  consistently  togctlier. 

Covington  v.  McNiekle,  IS  B.  Man.  280; 
Blackwood  v.  Queen,  L.  R.  8  App.  Cas.  04; 
King  V.  Poor  Law  Comrs.  6  Ad.  ft  El.  1; 
Onndy  v.  Main  Belting  Co.  supra;  Penning- 
ton V.  Coxe,  2  Crineh,  52,  2  L.  ed.  204; 
BriDsficId  V.  Carter,  2  Ga.  143;  Burke  v. 
Monroe  County,  77  III.  010;  McI^UHhlin  v. 
Raphael  Tuck  ft  Sons  Co.  53  C.  C.  A.  508, 
115  Fed.  85,  191  U.  B.  2«7,  48  L.  ed.  178, 
24  Slip.  Ct.  Bep.  105. 

The  object  of  requiring  notice  is  not  sub- 
served by   insertion   in   foreign   books. 

Sarony  v.  Burrow-Giles  Litliograpbie  Co. 
17  Fed.  691,  111  U.  S.  53,  28  L.  ed.  349, 
4  Sup.  Ct.  Rep.  279 ;  Snow  v.  Mast,  05  Fed. 
995;  American  Press  Aaso.  v.  Daily  Stoiy 
Pub.  Co.  08  L.R.A.  444,  67  C.  C.  A.  70,  120 
Fed.  706. 

The  owner  of  the  copyright  cannot  con- 
trol the  foreign  publication,  and  should  not 
be  penaliied  for  consenting  to  what  he  can- 
not prevent.  No  statute  will  be  construed 
to   work   hardship,   injustice,  or  inequality. 

Thompson  v.  Hubbard,  131  U.  S.  123,  33 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710;  American 
Pre8«  Asso.  v.  Daily  Story  Pub.  Co.  aupra; 
Harper  ft  Bros.  v.  M.  A.  Donuhue  ft  Co. 
supra;  Hepburn  v,  Griswold,  8  Wall.  607, 
10  L.  ed.  621 ;  Lionbertfcr  v.  Rouse,  0  Wall. 
475,  19  L.  ed.  724;  Davis  v.  Bohle,  34  C. 
C.  A.  372.  92  Fed.  328;  United  SUtes  ex 
rel.  Mcintosh  v.  Crawford,  47  Fed.  S61. 

The  copyright  statute  is  a  system  of 
local   nsulations  applicable  only    to  pub- 
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lioftUons  within  the  jurisdiction,  and  the 
generml  language  used  in  various  sections 
is  either  expressly  or  impliedly  so  limited. 

Graves  v.  Gorrie,  2  C.  L.  R.  Can.  186; 
Routledge  v.  Low,  18  L.  T.  N.  S.  874,  L.  R. 
3  H.  L.  100;  Jefferys  v.  Boosey,  4  H.  L. 
Cas.  815. 

The  copyright  statute  must  be  liberally 
construed  with  a  view  to  support  the  copy- 
right. 

Ford  v.  Charles  E.  Blaney  Amusement  Co. 
148  Fed.  642;  Werckmeister  v.  American 
Lithographic  Co.  142  Fed.  827;  Boucieault 
V.  Vox,  5  Blatchf.  87,  Fed.  Cas.  No.  1,601; 
Mifflin  V.  R.  H.  White  Co.  190  U.  S.  260,  47 
L.  ed.  1040,  23  Sup.  Ct  Rep.  769 ;  Crowe  v. 
Aiken,  2  Biss.  208,  Fed.  Cas.  No.  3,441. 

The  importation  of  the  book  by  appellant 
did  not  constitute,  in  legal  effect,  a  pub- 
lication by  the  appellee  in  this  country. 

Harper  ft  Bros.  v.  M.  A.  Donohue  &  Co. 
144  Fed.  491,  Affirmed  in  76  C.  C.  A.  678, 
146  Fed.  1023;  American  Press  Asso.  y. 
Daily  Story  Pub.  Co.  supra. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  appellee  to 
restrain  the  infringement  of  copyright  in  a 
book  entitled  "Webster's  High  School  Dic- 
tionary.'' The  appellee,  a  Massachusetts 
corporation,  took  out  copyrights  at  the  same 
time  in  England  and  here.  It  published  and 
sold  the  book  in  this  country  with  the  stat- 
utory notice  of  copyright,  and  made  a  con- 
tract with  English  publishers,  under  which 
it  furnished  them  with  electrotype  plates  of 
the  work,  and  they  published  it  in  England, 
omitting  notice  of  the  American  copyright. 
The  English  work  hUs  a  different  title — 
''Webster's  Brief  International  Dictionary*' 
— ^and  has  some  other  differences  on  the  first 
three  and  last  thirty-four  pages,  but  other- 
wise is  the  same.  The  appellant,  an  Illi- 
nois corporation,  sent  for  the  English  book 
with  the  intent  to  reprint  it,  and  was  about 
to  publish  it  when  restrained.  The  English 
publishers  agreed  not  to  import  any  copies 
of  their  work  into  this  country,  and  also 
to  use  all  reasonable  means  to  prevent  an 
importation  by  others,  so  that  the  appellee 
cannot  be  said  to  have  assented  to  the  ap- 
pellant's act.  So  far  as  appears,  the  only 
copies  that  have  been  brought  over  are  the 
one  above  mentioned  and  another,  purchased 
for  use,  but  not  for  sale,  by  the  president 
and  manager  of  the  appellant.  The  question 
is  whether  the  omission  of  notice  of  the 
American  copyright  from  the  English  pub- 
lication, with  the  assent  of  the  appellee,  de- 
stroyed its  rights ;  or,  in  other  words,  wheth- 
er the  requirement  of  the  act  of  June  18, 
1874,  chap.  301,  §  1,  18  SUt.  at  L.  78  (Rev. 
Stat,  i  4962,  U.  &  Comp.  Stat  1001,  p. 
4S0 


3411),  that  notice  shall  be  inserted  *"in  the[ai 
several  copies  of  every  edition  published," 
extends  to  publications  abroad.  The  circuit 
court  sustained  the  defendant's  contention 
and  dismissed  the  bill.  140  Fed.  708.  The 
circuit  court  of  apiieals  reversed  this  de- 
cision (70  C.  C.  A.  470,  140  Fed.  354)  and 
the  case  is  brought  to  this  court  by  appeaL 

Notwithstanding  tlie  elaborateness  of  the 
arguments  addressed  to  us  and  the  differ- 
ence of  opinion  in  the  courts  below,  thers 
is  not  a  great  deal  to  be  said,  and  the  an* 
swer  seems  to  us  plain.  Of  course,  Congress 
eould  attach  what  conditions  it  saw  fit  to  its 
grant,  but  it  is  unlikely  that  it  would  make 
requirements  of  personal  action  beyond  the 
sphere  of  its  control.  E.specially  is  it  un- 
likely that  it  would  require  a  warning  to 
the  public  against  the  infraction  of  a  law 
beyond  the  jurisdiction  where  that  law  was 
in  force.  The  reasons  for  doing  so  have  not 
grown  less,  yet,  in  the  lato  statute  giving 
copyright  for  foreign  publications,  the  notice 
is  necessary  only  in  "all  copies  of  such 
books  sold  or  distributed  in  the  United 
States."  Act  of  March  3,  1005,  chap.  1432, 
33  Stat,  at  L.  1000,  amending  Hev.  Stat.  § 
4952,  U.  S.  Comp.  Stat.  Supp.  1907.  p.  1021. 
So  it  is  decided  that  the  section  punishing 
a  false  notice,  which  naturally  would  be  co- 
extensive with  the  requirement  of  notice, 
did  not  extend  to  false  statements  aflixed 
abroad.  McLoughlin  v.  Raphael  Tuck  A 
Sons  Co.  191  U.  S.  267,  48  I^  ed.  178,  24 
Sup.  Ct.  Rep.  105.  The  same  conclusion 
would  follow  from  the  form  prescribed  for 
the  notice,  which  would  be  inapt  in  foreign 
lands. 

It  is  said  that  the  act  of  1905  cannot  af- 
fect the  construction  of  the  law  under  which 
the  parties'  rights  were  fixed,  and  it  cannot, 
beyond  illustrating  a  policy  that  has  not 
changed.  But  the  age  of  the  condition  af- 
fords another  reason  for  confining  it  as  th« 
later  condition  is  confined.  When  it  first 
was  attached,  in  1802,  there  was  little 
ground  to  anticipate  the  publication  of 
American  works  abroad.  As  late  as  1820 
Sydney  Smith,  in  the  Edinburgh  Review, 
made  his  famous  exclamation,  "In  the  four 
quarters  of  the  globe,  who  reads  an  Ameri- 
can book?"  If,  however,  there  was  a  publi- 
cation abroad,  importation  without  the  con- 
sent of  the  owner  was  ^forbidden  in  general[9^ 
terms, — ^a  fact  giving  another  reason  for  the 
narrower  construction  of  §  4902.  If  that 
was  the  true  construction  once,  it  is  the  con- 
struction still.  Again,  when  the  present  act 
was  passed,  there  was  no  foreign  copyright 
for  an  American  author,  and  Congress  knew 
and  he  knew,  as  he  knows  now,  if  he  contents 
himself  with  home  protection,  that  his  work 
might  be  reprinted  without  notice  of  any 
'  sort     Such  reprints   rathsr  inconsistently 
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are  called  piraeiet  in  argument.  But  what- 
ever the  moral  aspects  may  be,  the  piracy  is 
a  legal  right,  and  as  such  its  exercise  must 
be  contemplated  by  the  author.  It  does  not 
matter  whether  he  does  so  with  regret  at 
the  loss  of  money  or  with  joy  at  the  pros- 
pect of  fame,  and  it  is  difficult  to  see  any 
greater  difference  between  giving  consent  to 
the  foreign  publication  and  intentionally 
creating  the  opportunity,  the  inducement, 
and  the  right.  But  it  hardly  would  be  ar- 
gued that,  because  no  copyright  had  been 
taken  out  in  England,  and  therefore  the 
reprint  there  was  lawful,  an  American  copy- 
right could  be  defeated  by  importing  the 
English  book  and  reprinting  from  that 
Thompson  v.  Hubbard,  131  U.  S.  123,  150, 
33  L.  ed.  76,  86,  9  Sup.  Ct.  Rep.  710.  It 
would  be  even  bolder  to  say  that  the  Ameri- 
can author  would  hare  stood  worse  if,  In  the 
days  before  he  could  get  a  copyright  in  Eng- 
land, he  had  made  an  arrangement  with  Eng- 
lish publishers  to  secure  some  payment  from 
them.  Yet  that  is  the  logic  of  the  appel- 
lant's case. 

If  a  publication  without  notice  of  an 
American  copyright  did  not  affect  the  copy- 
right before  the  days  when  it  was  possible 
to  get  an  English  copyright  also,  it  is  not 
to  be  supposed  that  Congress,  by  arranging 
with  England  for  that  possibility,  gave  a 
new  meaning  to  the  old  §  4962,  increasing 
the  burden  of  American  authors,  and  at- 
tempted to  intrude  its  requirements  into  any 
notice  that  might  be  provided  by  the  Eng- 
lish law.  The  words  of  the  section  remained 
nnchanpfod,  notwithstanding  the  grant  of  a 
limited  liberty  of  importation,  while  other 
sections  were  amended  where  there  was  rea- 
son for  a  change. 

It  may  be  that  in  most  cases  the  importa- 
tion of  a  pirated  English  copy  of  an  Ameri- 
^Ican  book  would  be  unlawful,  whereas  •it  is 
Argued  that  the  importation  was  lawful  in 
the  case  at  bar.  The  appellee  makes  a 
strong  argument  that  the  appellant's  impor- 
tation was  wrong.  But  it  is  hard  to  see 
how  the  right  to  copy  a  book,  whether  law- 
fully or  unlawfully  imported,  can  be  afTected 
by  the  mode  in  which  it  got  here.  The  an- 
alogies of  the  law  are  the  other  way.  A 
person  is  subject  to  the  jurisdiction,  even  if 
he  was  brought  there  by  wrong.  Pettibone 
v.  Nichols,  203  U.  S.  192.  51  L.  ed.  148,  27 
Sup.  Ct.  Rep.  111.  A  document  is  admissi- 
ble in  evidence,  although  it  was  improperly 
obtained.  Com.  v.  Tucker,  189  Mass.  467, 
470,  7  L.R.A.(N.S.)  1066.  76  N.  E.  127; 
3  Wigmore,  Ev.  $  2183.  The  argument  for 
the  appellant  dwells  somewhat  fancifully  on 
the  possibilities  of  innocence  being  led 
astray.  All  those  possibilities  might  exist 
if  a  pirated  volume  should  be  smuggled  into  | 
the  United  States.    Moreover  the  appellant ' 


argues,  with  the  support  of  the  opinion  of 
an  Attorney  General  and  a  Solicitor  Gener- 
al, that  under  §  4966  (U.  S.  Com  p.  Stat 
1901,  p.  3407)  and  its  amendments  two 
copies  of  an  unauthorized  edition  lawfully 
might  be  imported  for  use.  21  Ops.  Atty. 
Gen.  159,  162.  The  statutes  cannot  be  ex- 
pected to  do  more  than  to  secure  the  author 
and  the  public  so  far  as  is  reasonably  practi- 
cable. The  obvious  plan  is  not  to  be  dis- 
torted by  the  chance  that  ingenuity  may  find 
some  way  to  slip  through  the  law  uncaught. 

As  we  are  satisfied  that  the  statute  does 
not  require  notice  of  the  American  copyright 
on  books  published  abroad  and  sold  only  for 
use  there,  we  agree  with  the  parties  that  it 
is  unnecessary  to  discuss  nice  questions  as 
to  when  a  foreign  reprint  may  or  may  not  be 
imported  into  the  United  States  under  tha 
present  provisions  of  our  law. 

Decree  affirmed. 


•JAMES  W.  DONNELL,  Petitioner,       [»67] 

V. 

HERRING-HALL-MARVIN     SAFE     COM- 
PANY and  Hall  Safe  &,  Lock  Company. 

(See  S.  C.  Reporter's  ed.  267-274.) 

Unfair    oompetltion  —  In    nse   of   one's 
own  name  —  extent  of  relief. 

The  successor  to  the  business  and  good 
will  of  a  safe  and  lock  company,  with  the 
right  to  use  the  surname  of  the  founder, 
which  has  a  commercial  value,  while  en- 
titled to  protection  against  the  use,  in  the 
sale  of  safes  made  by  the  sons  of  such 
founder,  who  were  members  of  the  original 
corporation,  of  any  name,  mark,  or  adver- 
tisement indicating  that  the  seller  is  the 
successor  of  the  original  company,  or  that 
its  goods  are  the  product  of  that  company 
or  its  successors,  and  against  any  interfer- 
ence with  the  good  will,  cannot  have  an  in- 
junction totally  restraining  the  use  of  such 
surname,  and  thus  interfering  with  the  right 
of  the  founder's  sons  to  continue  in  the 
safe  business  and  use  their  own  name  in  so 
doing,  after  being  released  from  their  con- 
tract obligation  not  to  engage  in  any  com- 
peting business  east  of  the  Mississippi  river 
for  a  limited  time. 

[No.  106.1 

Argued  January  14,  16,  1908.    Decided  Feb- 
ruary 3,  1908. 

Note. — ^Limitation  of  right  to  use  one's 
own  name  as  trade  name. 

The  principle  covering  cases  of  unfair 
trade,  briefly  stated,  is  that  nobody  has  the 
right  to  represent  his  goods  as  the  goods  of 
somebody  else;  and,  as  applied  to  the  par- 
ticular case  of  a  proper  name,  it  is  tnat, 
although  everyone  may  have  the  absolute 
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ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for 
the  Northern  District  of  Illinois  in  a  suit 
removed  to  that  court  from  the  Superior 
Court  of  Cook  County,  in  that  state,  en- 
joining the  use  of  the  word  "Hall"  in  car- 
rying on  the  business  of  selling  safes.  Re- 
versed. 

See  same  case  below,  74  C.  C.  A.  361,  143 
Fed.  231. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Peck  Merrick  and  S. 
S.  Gregory  argued  the  cause  and  filed  a 
brief  for  petitioner: 


The  following  propositions  are  estab- 
lished : 

1.  A  family  surname  is  incapable  of  ex- 
clusive appropriation  by  anyone  as  against 
others  of  the  same  name,  who  are  using  it 
legitimately  in  their  own  business. 

2.  In  the  absence  of  contract,  fraud,  or 
estoppel,  any  man  may  use  his  own  name 
in  all  legitimate  ways,  and  as  the  whole  or 
part  of  a  corporate  name. 

3.  One  corporation  is  not  entitled  to  re- 
strain another  from  using  in  its  corporate 
title  the  name  to  which  others  have  a  com- 
mon right. 

4.  The  essence  of  the  wrong  in  unfair 
competition  consists  in  the  sale  of  the  goods 
of  one  manufacturer  or  vendor  for  those  of 


right  to  use  his  own  name  honestly  in  his 
own  business,  even  though  he  may  thereby 
incidentally  interfere  Avith  and  injure  the 
businpsR  of  another  having  the  same  name, 
he  may  not,  in  such  use  of  his  name,  resort 
to  any  nrtificp,  or  do  any  act  calculated  to 
niiHicad  the  public  as  to  the  identity  of  the 
business  firm  or  establishment,  or  of  the 
article  produced  by  them,  and  thus  produce 
injury  to  the  other  beyond  that  which  re- 
sults* from  the  similarity  of  name.  Nolan 
Bros.  Slioe  Co.  v.  Nolan,  131  Cal.  271,  53 
L.R.A.  384,  82  Am.  St.  Rep.  346,  63  Pac. 
480;  l)od«,'e  Stationery  Co.  v.  l)odpe,  145 
Cal.  380.  78  Pac.  879 :  Allegretti  v.  Allegret- 
ti  Chocolate  Cream  Co.  177  111.  120,  52  N. 
E.  487;  Frazier  v.  Dowling  (Ky.)  39  S. 
W.  45;  Gordon  Hollow  Blast  Grate  Co.  v. 
Gordon,  142  Mich.  488,  105  N.  W.  1118; 
International  Silver  Co.  v.  William  H. 
norrpTS  Corp.  67  N.  J.  Eq.  646.  110  Am.  St. 
Rep.  506,  60  Atl.  187;  International  Silver 
Co.  v.  Uojrers  (N.  J.)  67  Atl.  105;  Meyer 
▼.  Dr.  B.  L.  Bull  Vcfretable  Me<licine  Co. 
7  C.  C.  A.  658,  18  U.  S.  App.  372,  58  Fed. 
884;  Brown  Chemical  Co.  v.  Meyer,  139  U. 
S.  640,  35  L.  ed.  247,  11  Sup.  Ct.  Rep.  625. 

The  principle  is  the  same  where  the  name 
of  a  person  has  already  become  associated 
with  his  goods  as  where  a  fanciful  name  or 
particular  words  have,  by  long  use,  become 
associated  with  such  goods.  Valentine  Meat 
Juice  Co.  v.  Valentine  E.xtract  Co.  83  L.  T. 
N.  S.  259. 

A  person  entering  upon  a  business  under 
his  own  name  must,  tliorefore,  use  every 
means  reasonably  possible  to  distinguish  his 
business  from  that  of  the  party  of  the  same 
name  whose  reputation  is  already  estab- 
lished, and  his  goods  from  tho.se  made  by 
the  other.  Walter  Baker  &  Co.  v.  Baker, 
77  Fed.  181 ;  Walter  Baker  &  Co.  v.  Sanders, 
26  r.  C.  A.  220,  61  U.  S.  App.  421,  80  Fed. 
889;  Walter  Baker  &  Co.  v.  Baker,  87  Fed. 
209;  Chickering  v.  Chickering  &  Sons,  56 
C.  C.  A.  475,  120  Fed.  69;  Royal  Baking 
Powder  Co.  v.  Royal,  58  C.  C.  A.  499,  122 
Fed.  337;  Valentine  Meat  Juice  Co.  v. 
Valentine  Extract  Co.  supra. 
.  It  is  not  necessary  that  the  person  using 
his  name  in  connection  with  his  business 
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or  goods  should  have  an  actual  fraudulent 
intent  to  trade  upon  the  reputation  of  an- 
other. Dodge  Stationery  Co.  v.  Dodge, 
supra;  I.^  Page  Co.  v.  Russia  Cement  (-o. 
17  L.R.A.  354,  2  C.  C.  A.  555,  6  U.  8.  App. 
112,  51  Fed.  941;  Tarrant  &  Co.  v.  Johann 
Hoflr,  22  CCA.  644,  45  U.  S.  App.  143, 
76  Fed.  959;  Jameson  v.  Dublin  Distillers* 
Co.  [1900]  Ir.  Ch.  43. 

Nor  does  the  fact  that  the  two  names 
are  spelled  differently  constitute  a  defen.sv 
if  they  are  idetn  sonans^  as  in  case  of  the 
names  **Stuart"  and  "Stewart"  (Stuart  v. 
F.  G.  Stewart  Co.  33  C  C  A.  480,  63  I'. 
S.  App.  661,  91  Fed.  243),  "Rogers"  and 
"RoDgers"  ( International  Silver  Co.  v.  Rod- 
gers  Bros.  Cutlery  Co.  136  Fed.  1019),  or 
"Mcl^ne"  and  "McLean"  (Mcl^ean  v. 
Fleming,  96  U.  S.  248,  24  L.  ed.  829.) 

An  entire  dissimilarity  of  the  packages 
will  not  suffice  to  distinguish  the  second 
maker's  goods,  where  the  name  of  the  first 
maker  has,  for  so  many  years,  been  associ- 
ated with  his  goods,  that  it  has  come  to 
have  a  secondary  meaning  as  designating 
his  goods.  Valentine  Meat  Juice  Co.  v. 
Valentine  Extract  Co.  supra. 

Clearly,  a  person  may  not  use  his  name, 
either  in  a  trademark  or  ujion  labels,  in  such 
a  way  as  to  simulate  the  trademark  or  labels 
of  another.  El  Modello  Cigar  Mfg.  Co.  v. 
Gato,  25  Fla.  886,  6  L.R.A.  823,  23  Am. 
St.  Rep.  637,  7  So.  23;  Shaver  v.  Shaver, 
64  Iowa,  208,  37  Am.  Rep.  194,  6  N.  W\  188; 
Rock  Springs  Distillery  Co.  v.  Monarch, 
16  Ky.  L.  Rep.  866,  22  S.  W.  1028;  Stime- 
braker  v.  Stoncbraker,  33  Md.  252;  Drake 
Medicine  Co.  v.  Glessner,  68  Ohio  St.  337. 
67  N.  E.  722;  Robinson  v.  Storm,  103  Tonn. 
40,  52  S.  W.  880;  McLean  v.  Fleming,  96 
U.  S.  268,  24  L.  e<l.  833;  Meyer  v.  Dr.  B. 
L.  Bull  Vegetable  Medicine  Co.  7  C.  C  A. 
558,  18  U.  S.  App.  372.  68  Fed.  884:  Pills- 
bury  V.  Pillsbury  Washburn  Flour  Mills  Co. 
12  C  C  A.  432,  24  U.  S.  App.  396,  64  Fed. 
841;  Croft  v.  Day,  7  Beav.  84;  Holloway 
V.  Holloway,  13  Beav.  209. 

And  positive  proof  of  fraudulent  intent 
is  not  required  if  the  simulation  is  clearly 
shown.  McLean  v.  Fleming  and  Drake 
Medicine  Co.  v.  Glessner,  supra. 
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another.  And  if  competition  is  so  conduct- 
ed as  not  to  mislead  the  public,  nor  palm 
off  the  goods  of  one  as  those  of  another,  no 
wrong  exists. 

5.  The  right  of  the  individual  to  use  hid 
own  name,  reputation,  and  experience  in 
that  business  or  occupation  for  which  he  is 
best  fitted  is  important  to  the  public  as 
well  as  to  the  individual;  and  to  deprive 
him  of  that  right  is  in  restraint  of  trade 
and  against  public  policy. 

6.  The  stockholders  of  a  corporation 
which  has  sold  its  property,  business,  and 
goo<l  will,  and  has  been  dissolved,  in  the 
absence  of  individual  contracts  net  to  en- 
gage in  competition,  or  after  the  expiration 
of  such  contracts  by  limitation,  may  engage 


in  competition,  to  the  same  extent  aa  aaj* 
one  dse. 

Howe  Scale  CJo.  ▼.  Wyckoff,  Seamans,  k 
Benedict,  198  U.  S.  118,  49  L.  ed.  972,  25 
Sup.  Ct.  Rep.  609;  Brown  Chemical  Co. 
V.  Meyer,  139  U.  S.  640,  35  L.  ed.  247,  11 
Sup.  Ct.  Rep.  625;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  10 
Sup.  Ct.  Rep.  1002;  Elgin  Nat  Watch  Co. 
V.  Illinois  Watch  Case  Co.  179  U.  S.  665. 
45  L.  ed.  365,  21  Sup.  Ct.  Rep.  270;  Good- 
year's  India  Rubber  Glove  Mfg.  Co.  v.  Good- 
year Rubber  Co.  128  U.  S.  598,  32  L.  ed. 
535,  9  Sup.  Ct.  Rep.  166;  Delaware  &  H. 
Canal  Co.  v.  Clark,  13  Wall.  311,  20  L.  ed. 
581;  Columbia  Mill  Co.  v.  Alcorn,  150  U. 
S.  460,  37  L.  ed.  1144,  14  Sup.  Ct.  Rep.  151; 


The  question  under  discussion  is  pre- 
sentod  in  another  form  in  connection  witb 
the  right  of  a  person  to  use  his  name  in 
forming  a  corporation  organized  to  compete 
witli  another  person  or  cori)oration  uning 
the  same  surname;  and,  while  a  distinction 
has  been  made  by  some  courts,  upon  tlie 
ground  that  a  person  comes  naturally  by 
his  name  from  his  parents,  and  it  is  a 
thing  i>ersonal  to  himself,  which,  in  truth 
and  in  justice,  he  has  the  right  to  use,  pro 
vide<l  he  does  not  report  to  artifice  calcu- 
lattHl  to  produce  deception  or  confusion  in 
the  public  mind  between  him  and  some 
other  person,  to  the  injury  of  the  latter, 
while  the  name  given  to  a  corporation  is 
an  artificial  and  impersonal  thing,  selected 
arbitrarily  by  the  corporators  themselves, 
and  which  can  be  selected  from  an  entire 
vocab\ilary  of  names  (Dodge  Stationery  Co. 
V.  Dodge*  145  Cal.  380,  78  Pac.  879;  In- 
ternational Silver  Co.  v.  William  H.  Rogers 
Corp.  67  X.  J.  Eq.  646,  110  Am.  St.  Rep. 
506,  00  Atl.  187;  J.  &  P.  Coats  v.  John 
Coates  Thread  Co.  135  Fed.  177;  Interna- 
tional Silver  Co.  v.  Rodgers  Bros.  Cutlery 
Co.  supra), — a  more  reasonable  rule  is  that 
laid  down  by  the  Supreme  Court  in  Howe 
Scale  Co.  v.  Wyckoff,  Seamans  &  Benedict, 
108  V.  S.  118,  49  L.  ed.  972,  25  Sup.  Ct. 
Rep.  609,  that,  in  the  absence  of  contract, 
fraud,  or  estoppel,  any  man  may  use  his 
own  name  in  all  legitimate  ways,  and  as  the 
whole  or  a  part  of  a  corporate  name,  the 
court  saying:  "If  every  man  has  the  right 
to  use  his  name  reasonably  and  honestly 
in  every  way,  we  cannot  perceive  any  practi- 
cal distinction  between  tne  use  of  the  name 
in  a  firm  and  its  use  in  a  corporation.  It 
is  dishonesty  in  the  use  that  is  condemned, 
whether  in  a  partnership  or  corporate  name, 
and  not  the  use  itself." 

See  also,  as  following  the  last-cited  case, 
Bates  Mfg.  Co.  v.  Bates  Mach.  Co.  141 
Fed.  213,  in  which  it  is  held  that  the  fact 
that  a  person  assisted  in  forming  a  corpora- 
tion, in  the  name  of  which  his  own  name 
was  used,  did  not,  in  the  absence  of  proof 
that  he  transferred  to  such  corporation  tho 
exclusive'  right  to  use  his  name  in  its  busi- 
ness, preclude  the  use  of  his  name  as  part 


of  that  of  another  corporation  organized 
by  him  to  engage  in  a  competing  business. 

While  the  general  principles  applicable  to 
the  question  under  discussion  are  well 
settled,  it  is  not  always  easy  to  determine 
the  precise  extent  to  which*  the  newcomer 
should  be  permitted  to  use  his  name,  but 
it  may  be  generally  stated  that  while  the 
courts  will  not  enjoin  a  ]>erson  from  any 
use  whatever  of  his  own  name  because  it 
is  already  used  as  a  trade  name  by  another, 
they  will  forbid  its  use  in  such  a  way  as 
will  be  likely  to  deceive  the  public. 

Thus,  in  Morton  v.  Morton,  148  Cal.  142, 
1  L.R.A.(N.S.)  660,  82  Pac.  064,  an  injunc- 
tion was  issued,  restraining  a  person  who 
had  engaged  in  the  baggage  and  transfer 
business  in  competition  with  another  of  the 
same  name,  whose  business  was  previously 
established,  from  using  such  name  as  a  hat 
label;  in  Allegretti  v.  Allegretti  Chocolate 
Cream  Co.  177  111.  129,  52  X.  E.  487, 
against  the  use  by  defendants  of  the  name  of 
one  of  their  firm  in  the  sale  of  chocolate 
creams  and  confections,  "except  when  such 
use  is  coupled  with  words  clearly  indicating 
that  such  goods  were  manufactured  and  are 
sold  by  B.  F.  Rubel,  I.  A.  Rubel,  and 
Giacomo  Allegretti,  and  not  by  Ignazio  .^'le- 
gretti,  or  the  Allegretti  Chocolate  Cre.im 
Co.;"  in  Gordon  Hollow  Blast  Grate  Co.  v. 
Gordon,  142  Mich.  488,  105  N.  W.  1118, 
against  the  use  of  the  defendant's  name  as 
the  manufacturer  of  grates  in  competition 
with  a  corporation  in  which  his  individual 
name  occurred,  but  his  firm  was  permitted 
to  stat«  that  they  manufacture  a  grate  un- 
der letters  patent  granted  to  him.  in  con- 
nection with  another  statement,  made  equal- 
ly prominent,  that  the  firm  is  distinct  from, 
and  has  no  connection  with,  the  complain- 
ant company;  in  International  Silver  Co.  v. 
Rogers  (N.J.)  67  Atl.  105,  Reversing  (N. 
J.  Ch.)  63  Atl.  977.  against  the  manufac- 
ture and  sale  of  goods  stamped  with  the 
words  "W.  H.  Rogers  of  Plainfield,  New 
Jersey,"  unless  also  stamped  with  the  words 
"not  the  original  Rogers,"  or  "not  con- 
nected with  the  original  Rogers,"  and 
this  although  the  boxes,  packages,  and  wrap- 
pers in  which  such  silverware  was  put  up 
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Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138  U.  S.  537,  34  L.  ed.  997,  11  Sup.  Ct. 
Rep.  396;  McLean  v.  Fleming,  96  U.  S. 
245,  24  L.  ed.  828 ;  Coats  v.  Merrick  Thread 
Co.  149  U.  S.  562,  37  L.  ed.  847,  13  Sup. 
Ct.  Rep.  966;  Oregon  Steam  Nav.  Co.  v. 
VVinsor,  20  Wall.  64,  22  L.  ed.  315;  Bate.s 
Mfg.  Co.  V.  Bates  Mach.  Co.  141  Fed.  213; 
Von  Faber— Castell  v.  Faber,  71  C.  C.  A. 
383,  139  Fed.  257. 

The  right  of  an  individual  to  use  his 
name  as  the  whole  or  a  part  of  a  corporate 
title  is  ;^st  as  full  and  complete  as  the  right 
to  employ  Ais  name  x  a  business  carried 
on  by  him  as  an  individual. 

American  Cereal  Co.  v.  Eli  Pettijohn 
Cereal  Co.  72  Fed.  903;  Monarch  v.  Rosen- 
feld,  19  Ky.  L.  Rep.  14,  39  S.  W.  236; 
Baker  v.  Baker,  53  C.  C.  A.  157,  115  Fed. 
297;  Fite  ▼.  Dorman  (Tenn.)  57  S.  W. 
129. 

Messrs.  Charles  H.  Aldrlch  and  Law- 
rence Maxwell,  Jr.,  argued  the  cause,  and, 
with  Mr.  Henry  S.  McAuley,  filed  a  brief 
for  lefipondents: 

The  corporation  is  a  distinct  entity,  sep- 
arate from  its  stockholders.  But  the  the- 
ory of  corporate  entity  is  not  allowed  to 
protect  fraudulent  conduct,  hide  the  truth, 
or  defeat  the  ends  of  public  or  private  jus- 
tice. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct. 
Rep.  436;  Anthony  v.  American  Glucose 
Co.  146  N.  Y.  407,  41  N.  E.  23;  State  ex 
rel.  Watson  ▼.  SUndard  Oil  Co.  49  Ohio 
St.  177,  15  L.R.A.  145,  34  Am.  St.  Rep. 
641,  30  N.  E.  279;   McKinley  v.  Wheeler, 


130  U.  S.  630,  636,  32  L.  ed.  1048,  1050, 
9  Sup.  Ct.  Rep.  638;  Myers  v.  Kalamazoo 
Buggy  Co.  54  Mich.  216,  52  Am.  Rep.  811, 
19  N.  W.  961.  20  N.  W.  645;  1  Purdy'i 
Beach,  Priv.  Corp.  6. 

Stockholders  are  bound  by  those  acts  of 
their  corporation  which  can  only  be  taken 
with  their  assent,  and  to  which  they  give 
assent  by  affirmative  vote  or  acquiescence, 
e.  g.: 

Sale  of  the  entire  assets  of  a  solvent^ 
going  concern. 

Cook,  Corp.  fi  670. 

Increase  of  capital  stock. 

Seweirs  Case,  L.  R.  3  Ch.  131;  Lane's 
Case,  1  De  G.  J.  k  S.  504;  Payson  v.  Stoe- 
ver,  2  Dill.  427,  Fed.  Cas.  No.  10,863. 

Execution  of  a  mortgage. 

Dimpfel  v.  Ohio  &  M.  R.  Co.  9  Biss.  127, 
Fed.  Cas.  No.  3,918;  Thomas  v.  Citizens' 
Horse  R.  Co.  104  111.  462. 

Acceptance  of  charter. 

Dcmarest  v.  Flack  (Demarest  v.  Grant) 
128  N.  Y.  205,  13  L.R.A.  854,  28  N.  E.  645; 
Com.  v.  Bakeman,  105  Mass.  53. 

Acceptance  of  amendment  to  charter  for 
user. 

.Atbnta  ▼.  Gate  City  Gaslight  Co.  71  Ga. 
106:  SUte  V.  Sibley,  26  Minn.  387;  Sum- 
rail  V.  Sun  Mut.  Ins.  Co.  40  Mo.  27. 

Lease  of  railroad. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  k  I.  R.  Co.  145  U.  S.  393,  404,  36 
L.  ed.  748,  763,  12  Sup.  Ct.  Rep.  963. 

Use  of  individual  names  in  corporate 
name. 

Holmes,  Booth,  k  Haydens  v.  Holmes.  B. 
&,  A.  Mfg.  Co.  37  Conn.  294,  9  Am.   Rep. 


were  marked  "not  connected  with  any  other 
Rogers;"  in  Andrew  Jurgens  Co.  v.  Wood- 
bury, 106  N.  Y.  Supp.  571,  against  the  man- 
ufacture and  sale  of  soap  known  as  "Wood- 
bury's New  Skin  Soap"  in  competition 
with  the  purchasers  of  the  formula  of 
"Woodbury's  Facial  Soap;"  in  Le  Page  Co. 
V.  Russia  Cement  Co.  17  L.R.A.  354,  2  C. 
C.  A.  655,  6  U.  S.  App.  112,  61  Fed.  941, 
against  the  use  of  the  name  "Le  Page"  in 
connection  with  glue,  even  to  state  the 
fact  that  it  is  manufactured  by  Le  Page  or 
the  Le  Page  Company,  where  said  Le  Page 
had  previously  transferred  all  his  interest 
in  and  the  good  will  of  the  original  business 
to  another  corporation,  which  still  manu- 
factures Le  Page  glue;  in  Tarrant  k  Co. 
V.  Johann  Hoff,  22  C.  C.  A.  644,  45  U.  S. 
App.  143,  76  Fed.  959,  against  the  sale  of 
m'alt  extract  manufactured  by  Leopold  Hoff 
as  "HofTs  Malt  Extract"  unless  preceded 
by  the  name  Leopold,  although  the  bottles 
had    an    inconspicuous    side    label,    having 

Srinted  thereon,  "manufactured  by  Leopold 
Loff;"  in  Walter  itoker  k  Co.  v.  Sand- 
ers, 26  C.  C.  A.  220,  51  U.  S.  App.  421, 
80  Fed.  889,  against  the  use  by  W.  H. 
Baker   of   bis   surname,    whether '  his   giv- 


en name  or  its  initials  are  prefixed  or 
not,  so  as  to  announce  upon  label  or  ad- 
vertisement that  the  goods  he  sells  are 
"Baker's  Chocolate,"  although  he  was  per- 
mitted to  use  it  in  connection  with  his 
chocolate  goods  to  set  forth  that  the  choco- 
late is  "made  by"  or  "for"  or  "prepared  liy* 
or  "for"  or  "sold  by"  W.  H.  Baker,  or  that 
it  is  made  or  prepared  at  W.  H.  Bakor*s 
factory,  with  the  alternative  that  he  might 
affix  upon  every  package  sold,  in  type  as 
prominent  as  the  title,  a  statement  that  "W. 
H.  Baker  is  distinct  from,  and  has  no  con* 
nection  with,  the  old  chocolate  manufactory 
of  Walter  Baker  k  Co.;"  in  Walter  Baker  k 
Co.  V.  Baker,  87  Fed.  209,  against  the  pres- 
entation of  defendant's  article  as  "W.  P. 
Baker's  Chocolate,"  and  from  using  in 
connection  with  the  business  of  making  or 
selling  chocolate  the  word  "Baker,"  "Bak- 
er's," or  "Bakers"  alone,  or  the  word  "Bak- 
er," "Baker's,"  or  "Bakers"  whether  or  not 
coupled  with  other  names  or  initials,  in 
such  a  collocation  with  the  word  "chocolate" 
as  to  indicate  that  the  chocolate  so  made 
or  sold  is  a  variety  of  "Baker's  Chocolate,'' 
or  from  using  the  initial  "W."  in  connection 
with  the  word  "chocolate;"  but  defendant 
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324;  Dr.  S.  A.  Richmond  Nenrine  Ck>.  ▼. 
Richmond,  159  U.  S.  293,  40  L.  ed.  155,  16 
Sup.  Ct.  Rep.  30;  Le  Page  Co.  v.  Russia 
Cement  Co.  17  L.R.A.  354,  2  C.  C.  A.  655, 
5  U.  S.  App.  112,  51  Fed.  941,  147  Mass. 
206,  9  Am.  St.  Rep.  685,  17  N.  E.  304: 
Penberthv  Injector  Co.  v.  Lee,  120  Mich. 
174,  78  N.  W.  1074. 

The  name  ''Hall*  having  been  so  long 
identified  with  the  safe  business  as  to  ac- 
quire a  secondary  meaning,  the  sale  of  that 
business  as  a  going  concern,  including  the 
trade  rights  and  good  will,  passed  to  the 
purchaser  the  exclusive  right  to  use  the 
name  in  that  business  as  against  all  par- 
ties participating  in  the  sale. 

Le  Page  Co.  v.  Russia  Cement  Co.  supra; 
Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co. 
144  X.  Y.  462,  27  L.R.A.  42,  43  Am.  St. 
Rep.  769,  39  N.  E.  490;  Menendez  v.  Holt, 
128  U.  S.  514,  32  L.  ed.  526.  9  Sup.  Ct.  Rep. 
143;    Hoxie  t.  Chancy,  143  Mass.  592,  58 
Am.  Rep.  149,  10  N.  E.  713;  Brown  Chemi- 
cal Co.  V.  Meyer,  139  U.  S.  548,  35  L.  ed. 
250,  11  Sup.  Ct.  Rep.  625;  Dr.  S.  A.  Rich- 
mond Xervine  Co.  v.  Richmond,  supra;  Hop- 
kins,  Unfair  Trade,   109,  110;   Dodge  Sta- 
tionery Co.  V.  Dodge,  145  Cal.  380,  78  Pac. 
879 :  Myers  v.  Kalamazoo  Buggy  Co.  supra. 
The   Hall's   Safe   Company,   composed  of 
the    Halls,    who    sold    the    original    Hall's 
Safe  &  Lock  Company  to  the  respondent's 
l>redecessor,   should   be   enjoined    from    the 
ttsc  of  the  word  Hall  in  the  safe  business 
l>€»cau.sc: 

( 1 )  They  have  been  paid  for  the  name. 

(2)  They  are  estopped  to  assert  a  right 
-to   it. 


(3)  Their  use  of  the  name  '^all"  consti- 
tutes a  fraud  upon  respondent. 

Howe  Scale  Co.  v.  Wyckoflf,  Seamans,  ft 
Benedict,  198  U.  S.  118,  49  L.  ed.  972,  25 
Sup.  Ct.  Rep.  609;  Peck  Bros.  &  Co.  ▼. 
Peck  Bros.  Co.  62  L.R.A.  81,  51  C.  C.  A. 
251,  113  Fed.  291;  Chickering  v.  Chickering 
ft  Sons,  56  C.  C.  A.  475,  120  Fed.  69;  Royal 
Baking  Powder  Co.  v.  Royal,  58  C.  C.  A. 
499,  122  Fed.  337;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  160,  41  L.  ed.  118,  16 
Sup.  Ct.  Rep.  1002;  Singer  Mfg.  Co.  v. 
Bent,  163  U.  S.  205,  41  L.  ed.  131,  16  Sup. 
Ct.  Rep.  1016;  Brown  Chemical  Co.  v. 
Meyer,  139  U.  S.  540,  35  L.  ed.  247,  11 
Sup.  Ct.  Rep.  625;  Le  Page  Co.  v.  Russia 
Cement  Co.  supra;  Hoxie  v.  Chaney,  supra; 
McLean  v.  Fleming,  96  U.  S.  245,  24  L. 
ed.  828;  Frazer  v.  Frazer  Lubricator  Co. 
121  111.  147,  2  Am.  St.  Rep.  73,  13  N.  E. 
639;  Chas.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.  supra;  I-.evy  v.  Walker,  L.  R.  10  Ch. 
Div.  436;  Garrett  v.  T.  H.  Garrett  &  Co. 
24  C.  C.  A.  173,  47  U.  S.  App.  250,  78  Fed. 
472;  Myers  v.  Kalamazoo  Buggy  Co.  supra. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  Superior 
court  of  Cook  county,  Illinois,  by  the  Hall 
Safe  ft  Lock  Company  against  the  Herring- 
Hall-Marvin  Safe  Company,  and  was  re- 
moved by  the  latter  to  the  United  States  cir- 
cuit court.  The  bill  sought  to  enjoin  the 
defendant  from  representing  itself  to  be 
the  successor  of  the  Hall  Safe  &  Lock  Com- 
pany and  otherwise,  as  need  not  be  stated 
in  detail.    The  defendant  answered,  denying 


permitted  to  indicate  that  the  chocolate 
Is  made,  or  prepared  for,  or  sold  by,  Wm. 
^.  Baker  or  Wm.  Phillips  Baker;  in  Lever 
:Bros.  Boston  Works  v.  Smith,  112  Fed.  998, 
jftgainst  the  use  by  Welcome  A.  Smith  of 
Wit*   word   "Welcome"   segregated  from   the 
surname  or  in  larger  type  or  letters  than 
the   surname,  or  so  placed  above  the  sur- 
name, or  otherwise  so  located,  as  to  admit 
the  inference  that  the  soap  is  "Welcome" 
soap,  manufactured  by  A.  Smith;  in  Chick- 
ering v.  Chickering  &  Sons,  56  C.  C.  A.  475, 
120  Fed.  69,  against  the  marking  of  pianos 
with  the  name  "Chickering  Bros.,  Chicago" 
in  letters  similar  to  those  used  on  pianos 
marked    "Chickering,    Boston,   U.    S.    A.;'* 
in  Roval  Baking  Powder  Co.  v.  Roval,  58 
C.   C.  A.   499,    122    Fed.   337,   against   the 
displaying  of  the  manufacturer's  surname, 
although  accompanied  by  his  initials,  on  the 
front  label  of  his  cans  of  baking  powder; 
in  J.  ft  P.  Coats  v.  John  Coates  Thread  Co. 
135  Fed.  177,  against  the  use  of  the  name 
^Coates"  by  a  corporation  engaged  in  the 
manufacturing    of    thread    in    competition 
with  J.  ft  P.  Coats;   in   Ball  v.  Best,   135 
Fed.  434.  against  using  the  name  "Best  ft 
Co.."   vith  or  without  prefixes,  by  a  Chi 
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cago  firm  competing  with  Best  ft  Co.,  New 
York,  in  the  mail  order  business;  in  In- 
ternational Silver  Co.  v.  Rodgers  Bros.  Cut- 
lery Co.  136  Fed.  1019.  against  the  use  of 
the  name  "RoDgers  or  Rogers  on  tableware 
stamped  "RoDgers  Bros.  Cutlery  Co.  1751 — 
Cronstedt — 1761 — Muskegon,  Mich."  where 
the  defendants  did  not  manufacture  their 
goods  and  had  no  established  business  there- 
in; in  Von  Faber-Castell  Co.  v.  Faber,  76 
C.  C.  A.  538,  145  Fed.  626,  against  the  use 
of  defendant's  surname  on  pencils  without 
prefix,  in  competition  with  A.  W.  Faber; 
and  in  J.  F.  Rowley  Co.  v.  Rowley,  154 
Fed.  744,  against  the  use  of  the  name  "Row- 
ley" in  connection  with  the  manufacture 
and  sale  of  artificial  limbs,  where  the  Row- 
ley name  had  become  firmly  associated  in 
the  public  mind  with  complafnant's  product. 

An  injunction,  however,  should  not  go 
so  far  as  to  restrain  the  use  of  the  name 
in  some  other  line  of  business.  Dodge  Sta- 
tionery Co.  v.  Dodge,  145  Cal.  380,  78  Pac. 
879. 

In  White  v.  Trowbridge,  216  Pa.   11,  64 

Atl.  862,  it  was  held  that  a  retiring  partner 

was  not  deprived  of  the  right  to  use   his 

own  name  in  connection  with  a  competing 
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Hbfb  pUiatifl^  rigliti  mad  setting  up  its  own. 
At  the  MUM  tiBM  it  filed  a  crou  biU  to 
which  it  mad*  the  petitioner,  Donnelly  the 
preaidant  of  the  plaintiff  company,  a  party, 
and  by  which  it  sought  to  enjoin  the  plaintiff 
and  Donnell  from  carrying  on  the  safe  busi- 
ness under  any  name  of  which  the  word 
''Hall"  is  a  part,  or  marking  or  advertising 
their  safes  with  any  such  name,  etc,  unless 
made  by  the  defendant  or  its  named  prede- 
cessors in  business.  The  bill  was  dismissed 
by  the  circuit  court,  no  appeal  was  taken, 
and  it  is  not  in  question  here.  On  the  cross 
bill  an  injunction  was  issued  as  prayed 
and  an  account  of  profits  ordered.  This  de- 
cree was  affirmed  by  the  circuit  court  of 
appeals.  74  C.  C.  A.  361,  143  Fed.  231. 
Subsequently  an  injunction  was  granted  by 
the  circuit  court  of  appeals  for  the  sixIJi 
eireuit,  but  in  much  more  limited  form, 
after  a  consideration  of  the  present  case.  70 
C.  C.  A.  495,  146  Fed.  37.  Later  still  a 
certiorari  was  issued  by  this  court. 

The  facts  are  as  follows:  About  sixty 
years  ago  Joseph  L.  Hall  started  a  business 
of  constructing  safes,  and  in  time  attached 
[S71]*a  reputation  to  his  name.  In  1867  he  and 
his  partners  organized  an  Ohio  corporation 
by  the  name  of  Hall's  Safe  &  Lock  Company, 
which  went  on  with  the  business.  (This 
was  not  the  plaintiff,  which  is  an  Illinois 
corporation  of  much  later  date.)  Hall  waH 
the  president,  a  part  or  the  whole  of  the 
time,  until  he  died,  in  1880.  He  owned  the 
greater  part  of  the  stock  and  his  children 
the'  rest.  In  1892  the  Ohio  company  sold 
all     its     property,     including    trademarks, 
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trade  rights,  and  good  will,  and  its  business 
as  a  going  concern,  to  parties  who  conveyed 
on  the  same  day  to  the  Herring-Hall-Marvin 
Company.  Subsequently  this  company's 
property  was  sold  to  the  Herring-Hall -Mar- 
vin Safe  Company,  the  party  to  this  suit. 
In  its  conveyance  the  Ohio  company  agreed 
to  go  out  of  business  and  get  woun<l  up, 
which  it  did,  with  the  assent,  it  may  be  as- 
sumed, of  all  the  stockholders.  The  stock 
belonged  to  the  Hall  family  and  connections, 
and  they,  of  course,  ultimately  received  the 
consideration  of  the  sale.  A  part  consisted 
of  stock  in  the  new  company,  which  was 
distributed  to  them  at  once,  and  a  part  was 
money  paid  to  the  selling  company  about  to 
be  dissolved.  By  election,  and  under  a  con- 
tract made  on  the  day  of  the  sale,  Edward 
C.  Hall,  a  son  of  the  founder,  became  presi- 
dent of  the  purchasing  corporation,  the  con- 
tract reciting  that  it  was  made  as  part  of 
the  inducement  to  the  purchase,  and  he 
agreeing  in  it  to  hold  the  office  until  May  2, 
1897,  to  devote  all  his  time  to  the  interests 
of  the  corporation,  and,  so  long  as  it  might 
desire  to  retain  his  services  as  stipulated, 
not  to  engage  in  any  competing  business  east 
of  the  Mississippi  river.  Another  son  be- 
came treasurer  under  a  nearly  similar  con- 
tract, and  a  son-in-law  secretary. 

Both  sons  resigned  and  left  the  service  of 
the  corporation  August  1,  1896,  and  both 
were  released,  in  writing,  from  their  obliga- 
tions under  their  contract.  The  next  mouth 
the  sons  organized  an  Ohio  corporation,  un- 
der the  name  of  Hall's  Safe  Company,  which 
is  party  to  the  litigation  in  the  sixth  cir- 


business  simply  from  the  fact  that  his  sur- 
name is  a  portion  of  the  trademark  used 
by  the  copartnership,  whose  business  had 
been  continued  by  the  other  partners. 

In  Fish  Bros.  Wagon  Co.  v.  La  Belle 
Wagon  Works  (Fish  Bros.  Wagon  Co.  v. 
Fish)  82  Wis.  546,  16  L.K.A.  453.  33  Am. 
St.  Rep.  72,  52  N.  W.  545,  it  was  held  that 
the  words  "Fish  Bros,  k  Co."  and  the 
picture  of  a  fish  may  be  applied  by  brothers 
named  Fish  to  vehicles  manufactured  by 
them,  although  such  words  and  picture  were 
previously  used  by  them  in  a  business  which 
had  passed,  with  its  good  will  and  trade- 
marks, to  a  corporation,  provided  their  use 
is  not  such  as  to  induce  persons  to  buy  their 
vehicles  as  and  for  those  manufactured  by 
the  corporation. 

In  Brown  Chemical  Co.  v.  Meyer,  139 
U.  S.  540,  35  L.  ed.  247,  11  Sup.  Ct.  Rep. 
625,  it  is  held  that  one  is  not  liable  for 
selling  a  medicine  having  for  ita  label  the 
words  "Brown's  Iron  Tonic,"  originally  put 
up  by  one  Brown,  of  whom  the  present 
manufacturers  are  successors  in  business,  in 
the  absence  of  testimony  showing  an  inten- 
tion to  palm  off  the  medicine  as  that  of  the 
plaintiff,  who  has  sued  and  uses  the  words 
'brown's  Iron  Bitters"  on  his  medicine. 

There  ia  no  unfair  eonpetitlon  with  the 
4fSS 


maufacturers  of  Remington  ty|»e writers  in 
the  adoption  by  persons  bearing  respectively 
the  surnames  Remington  and  Sholes  of  the 
name  "Remington-Sholes"  for  their  type- 
writer, and  the  giving  of  that  name  to  the 
corporation  formed  for  its  manufacture  and 
sale.  Howe  Scale  Co.  v.  Wyckoff.  Seamans. 
&  Benedict,  198  U.  S.  118,  49  L.  ed.  972,  25 
Sup.  Ct.  Rep.  609;  nor  in  the  stamping  of 
cheap  silverware  with  the  name  of  Wm.  A. 
Rogers,  who  was  a  dealer,  as  sgainst  a 
concern  manufacturing  a  high  class  of 
goods.  Rogers  v.  Wm.  Rogers  Mfg.  Co.  17 
C.  C.  A.  575,  35  U.  S.  App.  848,  70  Fed. 
1019;  nor  in  selling  starch  in  packages 
marked  "Prepared  by  Duryea  k  Co.."  aa 
against  a  concern  manufacturing  "Duryea's 
Starch."  Durvea  v.  National  Starch  Mfg. 
Co.  25  C.  C.  *A.  139,  45  U.  S.  App.  649. 
79  Fed.  651,  41  C.  C.  A.  244,  101  Fed.  117; 
nor  in  the  use  of  a  person's  name  in  the 
manufacture  and  sale  of  a  muffler,  as  against 
a  concern  also  entitled  to  use  the  name 
in  such  manufacture  and  sale,  provided  tliat 
such  words  are  used  in  connection  with 
others  clearly  indicating  the  manufacture 
of  the  particular  article.  Hygienic  Fleeced 
Underwear  Co.  v.  Way,  70  C.  C.  A.  553,  137 
Fed.  592. 
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eait,  but  it  not  a  party  here.    The  petition- 
pr.  Donnell,  had  been  a  selling  agent  of  the 
original    company,   and   afterwards   of   the 
[2  72] 'company  that  bought  it  out,  having  a  place 
in  Chicago,  with  a  large  sign,  "Hall's  Safes," 
on  the  front.     In  1898  he,  with  others,  or- 
ganized the  plaintiff.  Hall  Safe  k  Lock  Com- 
pany, the  name  differing  from  that  of  the 
original  oorix>ration  only  by  not  using  the 
possessive  case.     This  company  does  busi- 
ness in  the  petitioner's  old  place,  with  the 
old  sign,  and  sells  the  safes  of  the  present 
Ohio  corporation  as  Hall's  safes.    It  has  ac- 
cepted a  decree  forbidding  it  to  go  on  under 
the  above  name.     The  question  before  us  is 
upon  the  scope  of  the  injunction  finally  is- 
sued,   as   we  have   stated,   upon   the   crosrs 
bill.     That,  the  petitioner  contends,  is  too 
broad,  while  the  Herring-Hall-Marvin  Safe 
Coniiiany  contends  that,  as  against  the  Hall 
family    and   anyone   selling   their   safes   or 
standing  in  their  shoes,  it  has  the  sole  right 
to  tlie  very  valuable  name  **Hair'  upon  or 
for  the  sale  of  safes. 

It  no  longer  is  disput<>d  that  the  Herring- 
Hal  1-Marvin  Safe  Company  is  the  successor 
of  the  original  Hall's  Safe  &  Lock  Company, 
or  that  it  has  the  right  to  use  the  word 
**Hun."     But  it  is  denied  that  it  has  the 
exclusive  right.     The  name  does  not  desig- 
Yiate  a  specific  kind  of  safe,  and  yet  may  be 
^assumed  to  have  commercial  value  as  an  ad- 
'vertisement   even   when   divorced   from   the 
xiotion  of  succession  in  business, — a  sort  of 
^iiveneral  good  will,  owing  to  its  long  associa- 
't.ion  with  superior  work.    »So  far  as  it  may 
1>e  used  to  convey  the  fact  of  succession  it 
l>elong8,  of  course,  to  tlie  Herring- Hal l-Mar- 
"vin  Safe  Company,  and  the  narrower  decree, 
made  in  the  sixth  circuit,  was  intended  to 
prevent  the  present  Ohio  company  from  us- 
ing any  name  or  mark  indicating  that  it  is 
the  successor  of  the  original    coni))any,  or 
tliat  its  goods  are  the  product  of  that  com- 
jMiny  or  its  successor,  or  interfering  with  the 
good  will  bought  from  it.     Jiut.  as  we  have 
said,  we  presume  that  the  word  may  have 
value,  even  when  that  idea  is  exfludod,  and 
when  there  is  no  interference  with  the  good 
will  or  the  trade  name  sold. 

The  go<Ki  will  sold  was  that  of  UaIW  Safe  & 
liuck  Company.  There  is  nothing  to  show  that 
'  *^]while  that  company  was  *going  the  sons  of 
tfoHeph  L.  Hall  could  not  have  set  up  in  busi- 
ness as  safe  makers  under  their  own  name, 
and  could  not  have  called  their  safes  by 
their  own  name,  subject  only  to  the  duty  not 
to  mislead  the  public  into  supposing,  when 
it  bought  from  them,  that  it  was  buying 
their  father's  safes.  Therefore  it  could  not 
be  contended  that,  merely  by  a  sale,  the 
father's  company  could  confer  greater  rights 
than  it  had.  Hut  it  >vas  said  that,  if  a 
)»artnership  had  sold  out  by  a  conveyance 
52  L.  cd. 


in  like  terms,  the  members  would  have  giv- 
en up  the  right  to  use  their  own  names  if 
they  appeared  in  the  firm  name ;  that  in  this 
case  the  Halls  received  the  consideration  for 
the  good  will  they  had  attached  to  their 
name;  that  they  ratified  the  sale  and  neces- 
sarily assented  to  it,  since  otherwise  the  cor- 
poration could  not  have  sold  its  property  or 
have  carried  out  its  agreement  to  dissolve; 
and  that,  under  such  circumstances,  a  court 
ought  to  look  through  the  cor[>oration  to 
I  lie  men  behind  it. 

Philosophy  may  have  gainwl  by  the  at- 
tempts in  recent  years  to  look  throii;;h  the 
liction  to  the  fact  and  to  gi'niiralixo  cor|K> 
rations,  partnerships,  and  other  groups  into 
a  single  conception.  But  to  generalize  is  to 
omit,  and,  in  this  instance,  to  omit  one 
characteristic  of  the  complete  corporation, 
as  called  into  being  under  modern  statuie^, 
that  is  most  important  in  business  and  law. 
A  leading  purpose  of  such  statutes  and  of 
those  who  act  under  them  is  to  interpose  a 
nonconductor,  through  which,  in  matters  of 
contract,  it  is  impossible  to  sec  the  men 
behind.  However  it  might  be  with  a  part- 
nership (lUissia  Cement  Co.  v.  Le  Page,  147 
Mass.  200,  211,  9  Am.  St.  Rep.  085,  17  \.  E. 
304),  when  this  corporation  sold  its  rights 
everybody  had  notice  and  knew  in  Uivi  that 
it  was  not  selling  the  rights  pi'rsonal  to  its 
members,  even  if,  as  always,  I  hey  really  re- 
ceived the  consideration,  or,  as  usual,  Ihey 
all  assented  to  its  act.  That  it  contracted 
for  such  assent,  if  it  did,  by  its  undertak- 
ing to  dissolve,  does  not  make  the  contract 
theirs.  But  the  case  does  not  stop  ihere. 
The  purchasing  company  ha<l  the  possibility 
of  competition  from  the  Halls  before  its 
mind  and  gave  *the  measure  of  its  exi)Cct;i-[2  7  4] 
tions  and  demands  bv  the  |N>rsonal  etMitracts 
that  it  required.  Those  contracts  were  lim- 
ited in  time  and  scope  and  have  been  dis- 
charged. 

A  further  argument  was  based  on  the 
confusion  produced  by  the  |)etitioner  through 
his  use  of  signs  and  advertisements  calcu- 
lated to  make  the  public  think  that  his 
concern  was  the  successor  of  the  lii^st  cor- 
poration, and  otherwise  to  mislead.  This 
confusion  must  be  stoppcKl,  so  far  as  it  has 
not  been  by  the  decree  in  force,  and  it  will 
be.  But  it  is  no  sutncient  reason  for  tak- 
ing from  the  Hails  the  right  to  continue  the 
business  to  which  they  were  bred  and  to 
use  their  own  name  in  doing  so.  An  injunc- 
tion against  using  any  name,  mark,  or  ad- 
vertisement indicating  that  the  ])laintifT  is 
the  successor  of  the  original  company,  or 
that  its  goods  are  the  product  of  that  com- 
pany or  its  successors,  or  interfering  with 
tlie  good  will  bought  from  it,  will  protect 
the  right  of  the  Herring- Hall- Marvin  Safe 
ComjMiny,  and  is  ail  that  it  is  cntiih-ii  to 
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dflmaod.  See  Howe  Scale  Co.  ▼.  Wydcoff, 
Seamans,  k  Benedict,  198  U.  S.  118,  49  L. 
ed.  972,  25  Sup.  Ct  Rep.  609;  Singer  Mfg. 
Ck>.  V.  June  Mfg.  Co.  163  U.  &  169,  41  L. 
ed.  118,  16  Sup.  Ct.  Bep.  1002. 
Decree  reversed. 


DIETRICH  LOEWE  ET  AL. 

V. 

MARTIN  LAWLOR  ET  AL. 
(See  S.  C.  Reporter's  ed.  274-309.) 

Ck>iiiblnatlon8  in  reatmint  of  commerce. 

1.  Any  combination  whatever  to  secure  ac- 
tion which  essentially  obstructs  the  free 
flow  of  commerce  between  the  states,  or  re- 
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stricts,  in  that  regard,  the  liberty  of  a 
trader  to  engage  in  business,  is  within  the 
inhibition  of  the  anti-trust  act  of  July  2, 
1890  (26  Stat,  at  L.  209,  chap.  647,  U.  & 
Comp.  Stat.  1901,  p.  3200),  against  com- 
binations "in  restraint  of  trade  or  eommeree 
among  the  several  states." 

Boycott  aa  combination  in  restraint  of 
commerce. 

2.  A  combination  by  members  of  labor  or- 
ganizations  to  destroy  an  existing  interstate 
traffic  in  hats  by  preventing  the  manufac- 
turers, through  the  instrumentality  of  a  boy- 
cott, from  manufacturing  hats  intended  for 
transportation  beyond  the  state,  and  to  pre- 
vent their  vendees  in  other  states  from  re- 
selling the  hats  so  transported,  and  from  fur- 
ther negotiating  with  the  manufacturers  for 
the  purchase  and  transportation  of  such  hata 


Note. — ^As  to  monoplies — see  notes  to 
Fowle  V.  Partt,  33  L.  ed.  U.  S.  67;  and 
United  States  v.  Trans-Missouri  Freight 
Asso.  41  L.  ed.  U.  S.  1008. 

As  to  illegal  trusts  under  modern  anti- 
trust laws — see  note  to  Whitwell  v.  Con- 
tinenUl  Tobacco  Co.  64  L.R.A.  689. 

Wliat  relation  must  a  contract  or  combina- 
tion bear  to  interstate  commerce  in  order 
to  bring  it  within  the  scope  of  the  Federal 
anti-trust  act. 

Since  the  Federal  ant i -trust  act  is  opera- 
tive only  as  to  contracts  or  combinations 
in  restraint  of  trade  which  affect  commerce 
among  the  several  states  or  with  foreign 
nations  (Slaughter  v.  Thacker  Coal  &  Coke 
Co.  65  W.  Va.  642,  65  L.R^.  342,  104  Am. 
St.  Rep.  1013,  47  S.  E.  247),  and  has  no 
reference  to  the  mere  manufacture  or  pro- 
duction of  articles  or  commodities  within 
the  limits  of  the  several  states  (Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  48  L.  ed.  670,  24  Sup.  Ct.  Rep.  436)  , 
in  pursuing  the  inquiry  which  forms  the 
subject  of  this  note  it  becomes  necessary 
first  to  determine  whether  the  commerce  to 
which  any  combination  or  contract  relates 
is  interstate  commerce,  before  going  on  to 
determine  whether  interstate  commerce  is 
thereby  affected  in  such  a  manner  as  to 
bring  the  combination  or  trade  within  the 
inhibition  of  the  statute.  Practically,  how- 
ever, the  two  questions  are  very  intimately 
related,  the  complexity  of  modern  business 
leaving  little  room  for  contracts  which  can- 
not be  said  in  some  degree  to  affect  inter- 
state commerce. 

Interstate  commerce  is  not  affected  by  a 
contract,  although  of  the  class  at  which  the 
Federal  anti-trust  act  is  aimed,  which  is 
to  be  wholly  performed  within  a  state 
(Moore  v.  United  States,  29  C.  C.  A.  260, 
56  U.  S.  App.  471,  85  Fed.  465) ;  as,  a 
purchase  of  wheat  by  parties  who  have 
cornered  the  market  (C.  H.  Albers  Commis- 
sion Co.  V.  Spencer,  205  Mo.  105,  11  L.R.A. 
(N.S.)  1003,  103  S.  W.  523);  a  sale  of 
goods  within  the  state,  both  parties  to  which 
wore    corporations    organized    under    state 


laws  and  existing  in  the  state  (National 
Distilling  Co.  v.  Cream  City  Importing  Co. 
86  Wis.  352,  39  Am.  St.  Rep.  902,  56  N. 
VV.  864) ;  a  combination  of  producers  with- 
in the  state,  consisting  in  the  organization 
of  a  corporation  to  act  as  general  sales 
a^nt,  which  is  to  be  given  the  exclusive 
right  to  sell  the  entire  output  at  uniform 
prices,  where  it  does  not  appear  that  the 
contract  contemplated  interstate  or  inter- 
national commerce  in  dealing  with  suck 
product,  and  is  capable  of  bein^  fully  per- 
formed within  the  state  (Slaughter  v. 
Thacker  Coal  &  Coke  Co.  supra ;  Pocahontaa 
Coke  Co.  V.  Powhatan  Coal  k  Coke  Co.  00 
W.  Va.  508,  10  L.R.A.(N.S.)  268,  116  Am. 
St.  Rep.  901,  56  S.  E.  2C4) ;  or  an  agroo- 
ment  to  withdraw  from  competition  for  a 
limited  time  with  a  line  of  boats  plyin^i; 
along  a  boundary  river  between  points  with- 
in the  sUte  (Cincinnati,  P.  B.  S.  &  P.  Pack- 
et Co.  V.  Bay,  200  U.  S.  179,  oO  L.  ed.  428, 
26  Sup.  Ct.  Rep.  208). 

But  an  agreement  between  railroatl  com- 
panies engaged  in  the  transportation  of 
persons  and  freight  from  one  state  to  an- 
other, for  the  purpose  of  establishing  and 
maintaining  rates,  is,  by  its  necessarj*  ef- 
fect, an  agreement  to  restrain  interstate 
trade  or  commerce,  within  the  meaning  of 
the  Federal  anti  trust  act.  United  SUtce 
V.  Trans-Missouri  Freight  Asso.  166  U.  8. 
290,  41  L.  ed.  1007,  17  Sup.  Ct  Rep.  540. 

And  a  combination  of  railroad  employees 
to  prevent  the  operation  of  railroads  en- 
gaged in  intorstato  trafBc  is  within  the  pro- 
vision of  S  1  of  the  Federal  anti-trust  act. 
United  States  v.  Elliott,  5  Inters.  Com.  Rep. 
148,  64  Fed.  27. 

A  combination  relating  to  interstate 
trade  or  commerce  is  effected  by  an  agree- 
ment by  the  members  of  a  publishers*  asso- 
ciation controlling  90  per  cent  of  tlie  book 
business  of  the  country,  under  which  all 
agreed  not  to  sell  to  anvone  who  would  cot 
prices  on  copyrighted  books,  nor  to  any- 
one who  should  be  known  to  have  sold  to 
others  who  cut  prices  (Mines  v.  Seribner. 
147  Fed.  927 ) :  and  by  an  agreement  be- 
tween coal  producers  in  one  state  and  coal 
dealers  in  another,  to  regulate  the  prices  of 
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fiwm  tlw  ptkM  of  numihctare  to  tbe  'Mi- 
iloaa  dUms  of  destltiBtion,  is  a  conMna- 
Uan  ''in  natnint  of  trade  or  CMmnercB 
aaang  the  Mveral  statm,"  within  the  meaa- 
ing  of  the  anti-truet  act  of  July  2,  1600, 
the  memben  of  which  are  liable  for  the 
threefold  damage*  which,  under  |  7  of  that 
act,  may  be  recovered  by  those  injured  in 
bmineaa  or  property  by  violations  of  the 
aet,  although  a  negligible  amount  of  intra- 
■tate  buaineaa  may  ti«  affected  in  carrying 
out  the  combination,  and  although  the  mem- 
beza  of  the  eambioatioii  are  iMt  themselvea 
■■gaged  in  inter* tate  commerce. 

[No.  360.] 

Argued  December  4,  G,  IWT.    Decided  Feb- 
ruary 3,  1S06. 
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N  WBIT  of  Certioiwri  to  the  United 
Statei  Circuit  Court  of  Appeal*  for  the 
Second  Circuit  to  rerlew  a  judgment  of  the 
Circuit  Court  for  the  District  of  Connecti- 
cut, BUttaining  a  demurrer  to  and  diemiBiing 
the  complaint  in  an  action  to  recover  three- 
fold damages  for  injuries  sustained  by  rea- 
■on  of  a  combination  alleged  to  violate  the 
anti-tnut  act.    Rerereed  and  remanded. 

See  tame  caBe  below,  in  circuit  court,  143 
Fed.  SZ4. 

The  facta  are  stated  in  the  opinion. 

Ifeiara.  Jamca  M.  Beck  and  Daniel 
Davenport  argued  the  cauBe  and  filed  a 
brief  for  Loewe  et  al.: 

Aa  with  all  conspiracies,  the  plaintiff  can- 


eoal  in  a  certain  city,  and  to  divide  anjr 
advance*  in  price  in  excess  of  the  advance) 
In  freight,  and  tending  to  monopolize  tbi 
ooal  trade  of  the  city  among  members  ol 
the  combination  (United  SUtea  v.  Jelllec 
Uoujitain  Coke  &  Coal  Co.  12  L.R.A.  763 
a  Inters.  Com.  Rep.  028,  46  Fed.  432) . 

The  question  whether  t!ie  commerce  af- 
facted  is  of  an  interstate  character  is  also 
involved  in  many  of  the  following  cases. 
•specially  those  in  which  the  sales  or  acti 
in  question  were  wholly  consummated  with- 
in the  limits  of  one  state,  the  main  point 
of  decision,  however,  being  the  manner  in 
which  such  commerce  is  affected. 

White  any  given  buBiness  Hchemc  nred 
■ot  amount  to  a  total  suppression  of  trade, 
nor  a  complete  monopoly,  in  order  to  fall 
within  the  statute,  if  its  necessary  opera- 
tion tends  to  restrain  interBtate  commerce, 
and  to  deprive  the  public  ot  the  advantages 
flowiug  from  free  competition  (United 
flutes  V.  MacAndrcws  t  F.  Co.  149  Fed. 
823),  it  IB  not  i-nough  that  interstate  com- 
merce be  indirectly  affected,  but  thpre  mast 
k  some  direct  and  immediate  effect  (Unit- 
ed SUtes  V.  E.  C.  Knight  Co.  156  U.  S. 
1,  3U  L.  ed.  E2S,  15  Sup.  Ct.  Rep,  249; 
Hopkina  v.  United  SUUs,  171  U.  S.  676, 
4aL.  ed.  290,  19  Sup.  Ct.  Rep.  40;  Field  v. 
Barber  Asphalt  Paving  Co.  101  U.  S.  618, 
48  L.  e«L  H4B,  24  Sup.  Ct-  Rep.  T84). 

So,  where  the  subject- matter  of  the  agree- 
DMUt  does  not  directly  relate  to  and  act 
upon  and  embrace  interstate  commerce,  and 
tha  purpose  of  the  agreement  was  not  to 
regulate,  obstruct,  or  restrain  that  com- 
merce, but  properly  and  fairly  to  regulate 
the  transaction  of  the  business  in  which 
tkt  parties  to  the  agreement  were  engaged, 
•ueb  agreement  will  be  upheld  as  not  within 
Um  statute,  where  it  can  be  seen  that  its 
character  and  terms  are  well  calculated  to 
attain  the  purpose  tor  which  it  was  formed, 
and  where  the  effect  of  its  formation  and 
enforcement  upon  interstate  trade  or  com- 
merce ia,  in  any  event,  but  indirect  and  in- 
ddenta),  and  not  Its  purpose  or  object.  An- 
detaon  v.  United  SUtes,  171  U.  S.  604, 
48  L.  ed.  300,  19  Sup.  Ct.  Rep.  50:  Whit- 
•1  I^  ed. 


well  V.  ContinenUl  Tobacco  Co.  64  L.R.A. 
C69,  60  C.  G.  A.  290,  126  Fed.  4S4. 

Although  where  a  combination,  tbe  ulti- 
mate object  of  which  is  not  the  restraint 
of  intersUta  trade  aa  such,  tends  directly 
and  appreciably  to  restrain  interstate  com- 
merce, it  is  not  material  to  ascerUin  just 
what  proportion  the  resulting  restraint  of 
inUrsUte  commerce  bears  to  other  effects 
or  results  of  the  combination  (Ellis  v.  In- 
man,  P.  &  Co.  65  C,  C.  A.  488,  131  Fed. 
162),  yet,  where  such  interference  is  In- 
signiftcant  and  incidenUl,  it  will  not  fall 
within  tbe  act  (Cincinnati,  P  B.  S.  &  P. 
Packet  Co.  v.  Bay,  supra). 

IntersUte  commerce  has  been  held  to  be 
only  indirectly  affected  by  contrscU  relat- 
ing exclusively  to  the  acquisition  of  sugar 
refineries  and  the  businesB  of  sugar  re&ning 
in  a  sUte,  the  object  of  which  is  private 
gain  in  the  manufacture,  but  not  through 
the  control  ot  intersUte  or  foreign  com- 
merce, although  tbe  manufactured  product 
is  principally  bought  and  used  in  other 
sUtcs  (United  SUtes  v.  E.  C.  Knight  Co. 
supra)  ;  by  a  combination  between  the  own- 
ers  of  brick  manufactories,  whereby  they  all 
agreed  to  sell  and  convey  their  planU  to  a 
corporation,  to  be  organir.ed  under  th^  laws 
oi  the  sUte,  which  would  have  iU  principal 
place  of  business  at  a  place  within  the  sUte, 
nnd  whereb}'  they  mutually  agreed  not 
thereafter  to  engage  in  the  brick-making 
business  in  such  a  war  as  to  come  into 
wmipetition  with  the  said  corporation  with- 
in a  territory  which  may  be  described  as 
within  a  radius  of  60  miles  of  the  principal 
place  ot  business  of  the  corporation,  within 
1  period  of  ten  years, — as  it  related  entirely 
lo  the  business  of  manufacturing  within 
the  sUte  (Robinson  v.  Suburban  Brick  Co 
82  C.  C.  A.  484,  127  Fed.  804) ;  by  a  comL:- 
nation  ot  commission  merchants  at  stock 
rards,  by  which  they  refused  to  do  business 
with  nonmembcrs,  though  most  of  the  pur- 
chases and  Bales  at  such  stock  yards  are  ot 
livestock  sent  from  other  sUtes,  and  the 
nembers  of  the  stock  exchange  are  employed 
»  sell  by  letter  from  the  owners  of  the 
itock  in  other  sUtes,  and  send  agents  to 
)ther  sUtes  to  solicit  business,  and  adiavtcx, 
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not  set  forth  all  the  defendantt'  seeret  aper- 
ations  with  deflniteness  and  particular!^. 

Swift  ft  Co.  V.  United  States,  196  U.  S. 
375,  49  L.  ed.  618,  25  Sup.  Ct  Rep.  276. 

The  anti-trust  law  declares  illegal  every 
contract,  combination,  or  conspiracy,  in 
whatever  form,  of  whatever  nature,  and 
whoever  may  be  the  parties  to  it,  which 
directly  or  necessarily  operates  in  restraint 
of  trade  or  commerce  among  the  several 
states.  The  act  is  not  limited  to  restraints 
of  interstate  trade  or  commerce  that  are 
unreasonable  in  their  nature,  but  embraces 
all  direct  restraints  imposed  by  any  com- 
bination, conspiracy,  or  monopoly  upon 
such  trade  or  commerce. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  331,  48  L.  ed.  697,  24  Sup.  Ct. 
Rep.  436. 

Liability  under  the  anti-trust  law  does 


not  depend  upon  any  physical  obstruction 
of  interstate  transportation. 

Addyston  Pipe  ft  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20 
Sup.  Ct.  Rep.  96;  Chattanooga  Foundry  ft 
Pipe  Works  v.  Atlanta,  203  U.  S.  390,  61 
L.  ed.  241,  27  Sup.  Ct.  Rep.  C5;  W.  W. 
Montague  ft  Co.  v.  Lowry,  193  U.  S.  38, 
48  L.  ed.  608,  24  Sup.  Ct.  Rep.  307. 

Since  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23,  it  cannot  be  denied 
that  commerce  is  something  more  than  mere 
transportation.  It  also  consists  in  traffic 
and  in  that  even  larger  field  of  interstate 
communication  to  which  Marshall  gave  the 
all-embracing  term  of  commercial  "inter- 
course." 

That  the  field  of  interstate  commerce  in- 
cludes all  essential  acts  antecedent  to  phys- 
ical transportation  and  subsequent  thereto. 


money  to  the  cattle  owners,  and  pay  their 
drafts,  and  aid  them  in  making  the  cattle 
ready  for  market  (Hopkins  v.  United 
States,  supra ) ;  by  an  agreement  among  per- 
sons engaged  in  a  common  business  as  yard 
traders  of  buying  at  a  city  stock  yard  cattle 
whicn  come  from  different  states,  that  they 
will  form  an  association  for  the  better  con- 
duct of  their  business,  and  that  they  will 
not  transact  business  with  other  yard  trad- 
ers who  are  not  members,  or  buy  cattle  from 
those  who  also  sell  to  yard  traders  who  are 
not  members  of  the  association  (Anderson 
▼.  United  States,  supra)  ;  by  a  contract  for 
the  sale  of  certain  river  craft,  which  permits 
a  suspension  of  payment  of  instalments  of 
the  purchase  price  in  case  of  serious  com- 
petition in  the  freight  and  passenger  traffic 
over  a  route  between  two  named  Ohio  ports 
on  the  Ohio  river,  and  requires  the  vendors 
to  withdraw  from  such  competition  for  five 
years  (Cincinnati,  P.  B.  S.  ft  P.  Packet  Co. 
V.  Bay,  200  U.  S.  179,  50  L.  ed.  428,  26 
Sup.  Ct.  Rep.  208 ) ;  by  a  restriction  in  a 
contract  of  sale  by  a  manufacturer  to  job- 
bers, of  some  of  its  product,  to  be  shipped 
across  state  lines  to  the  latter,  against  its 
resale  or  reshipment  outside  of  a  certain 
state  (Phillips  v.  lola  Portland  Cement  Co. 
61  C.  C.  A.  19,  125  Fed.  593) ;  by  an  agree- 
ment by  the  stockholders  of  a  company, 
which  was  ancillary  to  the  sale  of  their 
plant,  not  to  engage  directly  or  indirectly 
in  the  same  business  for  ten  years  within 
the  territory  in  which  the  corporation  oper- 
ated, although  the  purchaser  also  pur- 
chased other  plants,  to  an  extent  that 
tended  to  create  a  power  to  monopolize 
the  market  (Davis  v.  A.  Booth  ft  Co.  65 
C.  C.  A.  269,  131  Fed.  31);  by  a  con- 
tract not  to  compete  in  the  manufac- 
ture of  machinery  under  patterns  the  right 
to  use  which  is  sold  to  the  other  con- 
tracting party  (Bancroft  v.  Union  Embos- 
sing Co.  72  N.  H.  402,  64  L.R.A.  298,  57 
Atl.  97 ) ;  by  an  agreement  on  the  part 
of  a  purchaser,  in  consideration  of  a  reduc- 
tion in  the  price,  not  to  resell  the  goods  or 
the  similar  goods  of  any  other  manufacturer 
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at  less  than  a  stipulated  price  (Walsh  ▼. 
Dwight,  40  App.  Div.  513,  58  N.  Y.  Supp. 
91 )  ;  by  the  restriction  by  a  manufacturer 
of  the  sale  of  its  produet*^  to  those  who  re- 
frain from  dealing  with  its  competitors,  by 
fixing  the  prices  of  its  goods  to  those  who 
did  not  thus  refrain  so  high  that  their  par- 
chase  was  unprofitable,  while  it  reduced 
the  price  to  those  who  declined  to  deal  fii 
the  wares  of  its  competitors,  so  that  the 
purchase  of  the  goods  was  profitable  to 
thcra  (Whitwell  v.  Continental  Tobacco  Co. 
supra) ;  or  by  the  specification  by  a  munic- 
ipal council  in  its  resolution  and  ordinances 
for  street  improvements,  that  Trinidad  lalce 
asphalt,  the  product  of  a  foreign  country, 
shall  be  the  material  used,  though  there  are 
deposits  in  several  of  the  United  States 
from  which  suitable  asphalt  can  be  had 
(Field  V.  Barber  Asphalt  Paving  Co.  supra). 
See  also  Dueber  Watch  Case  Mfg.  Co.  v.  E. 
Howard  Watch  ft  Clock  Co.  14  C.  C.  A.  14, 
35  U.  S.  App.  16,  66  Fed.  637,  in  whieh 
it  was  held  by  one  of  the  judges  that  the 
agreement  and  conduct  of  the  combined 
defendants,  who  mutually  agreed  not  to  sell 
any  of  their  goods  to  anyone  who  thereafter 
should  buy  or  sell  any  goods  manufactured 
by  the  plaintiff,  in  pursuance  of  which 
agreement  the  defendants  refused  to  sell 
their  jgpoods  to  purchasers  of  and  dealers 
in  plaintiff's  goods,  did  not  constitute  sneh 
a  direct  restraint  of  interstate  commerce  as 
to  fall  within  the  prohibition  of  the  Federal 
act. 

And  in  Brett  v.  Ebel.  29  App.  Div.  256. 
51  N.  Y.  Supp.  576,  it  was  held  that  a 
covenant  upon  the  sale  of  the  good  will 
of  the  business  of  soliciting  trade  for  Port 
An  Prince,  Hayti,  not  to  solicit  freights  for 
such  point  in  or  from  any  place  in  the  Unit- 
ed States  east  of  the  Mississippi  river  for  a 
certain  term,  did  not  so  directly  contem- 
plate the  restraint  of  foreign  commerce  as 
to  contravene  the  Federal  anti-trust  act. 

On  the  other  hand,  interstate  commerce 
has  been  held  to  be  directly  and  materially 
affected  by  the  following  contracts  and 
combinations:  An  agreement  or  combination 
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wbere  neceasary  to  preserve  the  free  flow  of 
flueh  commerce,  can  no  longer  be  doubted. 

Swift  ft  Co.  ▼.  United  States,  supra. 

The  Federal  power  does  not  end  with  the 
mere  physical  delivery  of  the  article  trans- 
ported in  the  state  of  destination. 

Leisy  v.  Hardin,  136  tl.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36^  10  Sup.  Ct. 
Rep.  681;  Robbins  v.  Taxing  District,  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Ck>m.  Rep. 
45,  7  Sup.  Ct.  Rep.  592. 

The  obvious  ground  of  these  decisions, 
and  the  many  others  which  support  the 
original-package  theory,  must  be  that  the 
act  of  purchasing  commodities  for  inter- 
state transportation,  the  act  of  transporting 
them  across  the  boundaries  of  a  state,  and 
the  act  of  reselling  them  in  the  state  of 
destination,  are  each  essential  incidents  of 
interstate  commerce. 


Under  the  doctrine  of  the  Stock  Yards 
Cases  (Hopkins  v.  United  States,  171  U.  S. 
578,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40; 
Anderson  v.  United  States,  171  U.  S.  604, 
43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50),  to  ex- 
empt such  a  combination  from  the  operation 
of  the  Sherman  anti-trust  law,  it  is  neces- 
sary to  satisfy  the  court — 

(a)  That  there  was  no  purpose  to  ob* 
struct  or  restrain  interstate  commerce. 

(b)  Tliat  the  combination  was  made 
with  the  object  of  regulating  the  conduct 
of  a  purely  local  business,  and  does  not  ex- 
ceed its  reasonable  regulation. 

(c)  That  said  business  must  not  be  in- 
terstate commerce,  but  merely  a  local  aid 
or  facility. 

(d)  Tliat  the  effect  upon  interstate  com- 
merce must  be  indirect  and  insignificant. 

(e)  That  it  must  not  prescribe  any  con- 


between  corporations  engaged  in  the  manu- 
facture, sale,  and  transportation  of  iron 
pipe,  under  which  they  entered  into  public 
bidding  for  contracts,  not  in  truth  as  com- 
petitors, but  under  an  arrangement  which 
eliminates  all  competition  between  them  and 
permits  one  of  their  number  to  make  his 
own  bid,  while  the  6thera  are  required  to 
bid  over  him,  so  far  as  it  applies  to  sales 
for  delivery  beyond  the  state  in  which  the 
sale  is  made  (Addyston  Pipe  ft  Steel  Co.  v. 
United  States,  176  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96) ;  by  a  combination  of 
manufacturers  of  and  wholesale  dealers  in 
red  cedar  shingles,  who  reside  and  carry  on 
their  business  within  the  state  of  Washing- 
ton, and  sell  and  deliver  goods  to  residents 
of  other  states,  to  fix  an  arbitrary  price  to 
wholesale  and  retail  dealers,  below  which 
no  one  was  permitted  to  buy  or  to  sell,  and 
the  price  so  fixed  marked  a  distinct  in- 
crease of  market  price  as  it  had  stood  there- 
tofore, the  association  thus  formed  assum- 
ing and  exercising  the  power  to  shut  down 
all  mills  within  the  state  at  will,  and  for 
80  long  a  time  as  it  might  deem  necessary 
(Gibbs  v.  McNeeley,  60  L.R.A.  152,  55  C.  C. 
A.  70,  118  Fed.  120)  ;  a  combination  by  the 
lumber  manufacturers  of  a  city  to  monopo- 
liae  the  local  lumber  market,  and  advance 
the  price  of  lumber  sold  for  use  within  the 
eity,  by  refusing  to  sell  finished  and  dried 
lumber  to  persons  purchasing  rough  lumber 
at  mills  in  an  adjoining  state,  capable  of 
supplying  rough  lumber  only,  unless  such 
persons  should  agree  to  buy  thereafter  all 
lumber  required  from  the  city  manufac- 
turers, and  pay  in  addition  the  difference 
between  the  price  of  the  rough  lumber  ac- 
tually purchased  and  the  price  charged  for 
that  kind  of  lumber  by  the  members  of  the 
combination,  since  the  advance  of  the  price 
to  the  consumers  was  attained  by  thus  shut- 
ting off  the  city  trade  in  lumber  from  an 
adjoining  state  (Ellis  v.  Inman,  P.  ft  Co. 
65  C.  C.  A.  488,  131  Fed.  182,  Reversing 
124  Fed.  956)  ;  an  association  of  wholesale 
dealers  in  tiles,  mantels,  and  grates  in  San 
Francisco  and  vicinity,  and  nonresident 
hi  li.  ed. 


manufacturers  of  tiles  and  fire-place  fix- 
tures, in  which  the  dealers  agreed  not  to 
purchase  from  manufacturers  not  members 
of  the  association,  and  not  to  sell  unset 
tile  to  nonniombers  for  less  than  list  prices, 
which  are  considerably  higher  than  prices  to 
members,  while  the  manufacturers^  agreed 
not  to  sell  their  products  or  wares  to  non- 
members  at  any  price,  under  penalty  of  for- 
feiture of  membership,  although  it  was  con- 
tended that  the  sale  contiMuplated  was  a 
transaction  wholly  within  the  state,  and 
therefore  not  a  violation  of  tlie  act  of  Con- 
gress (W.  VV.  Montague  ft  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.*  Rep. 
307)  ;  a  combination  of  independent  inoat 
dealers,  in  aid  of  an  attempt  to  mononnlixe 
commerce  in  fresh  meat  among  the  states^ 
to  restrict  the  competition  of  their  respec- 
tive agents  when  purchasing  stock  for  them 
ir  the  stock  yards,  where  such  dealers  and 
their  slaughtering  establishments  are  large- 
ly in  different  states  from  those  of  the 
stock  yards,  and  the  sellers  of  cattle  larg.^ly 
in  different  states  from  either  (Swift  &  Co. 
V.  United  States,  196  U.  S.  375,  49  L.  ed. 
518,  26  Sup.  Ct.  Rep.  27G)  ;  a  combination 
by  stockholders  in  two  competing  inter- 
state railway  companies  to  form  a  stock- 
holding corporation  which  should  acquire, 
in  exchange  for  its  own  capital  stock,  a  con- 
trolling interest  in  the  capital  stuck  of  each 
of  such  companies  (Northern  Soi*uriti(>s  Co. 
V.  United  SUtes,  193  V.  S.  107,  48  L.  ed. 
679,  24  Sup.  Ct.  Rep.  437 )  ;  an  aiireoment 
in  connection  with  the  sale  of  coal  hinds, 
mines,  and  boats  that  the  seller  wouhl  not 
engage,  directly  or  indirectly,  in  the  busi- 
ness of  mining,  marketing,  or  shipfdng  coal 
in  the  territory  traversed  by  certain  rivers 
and  their  tributaries  for  a  period  of  ten 
vears  (Monongahela  River  Consol.  Coal  ft 
Coke  Co.  V.  Jutte,  210  Pa.  288,  105  Am. 
St.  Rep.  812,  59  Atl.  1088). 

A  more  extended  discussion  of  the  ques- 
tion herein  considered  may  be  found  m  a 
case  note  in  Pocahontas  Coke  Co.  v.  Powhat- 
an Coal  ft  Coke  Co.  10  L.R.A.(N.8.)  2G8. 
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ditlon  upon  which  intentate  traffic  may  he 
conducted. 

If  it  be  contended  that  the  statement  of 
Mr.  Justice  Brewer  in  the  Northern  Se- 
curities Case  foreshadows  a  possible  ruling 
by  the  Supreme  Court  that  the  statute  ex- 
tends only  to  those  cases  in  which  the  re- 
straint is  unreasonable,  or  unlawful  at  com- 
mon law,  we  say  in  reply  that  the  combina- 
tion set  out  in  the  complaint  would  still  be 
within  the  statute,  because  such  a  com- 
bination is  unreasonable,  unlawful,  and 
criminal  at  common  law. 

Flaccus  V.  Smith,  199  Pa.  128,  64  L.R.A. 
640,  86  Am.  St.  Rep.  779,  48  Atl.  894;  Mar- 
tin V.  McFall,  65  N.  J.  Eq.  91,  65  Atl.  465; 
Callan  v.  Wilson,  127  U.  S.  640,  32  L.  cd. 
223,  8  Sup.  Ct.  Rep.  1301;  Arthur  v.  Oakes, 
25  L.R.A  414,  4  Inters.  Com.  Rep.  744,  11 
C.  C.  A.  209,  24  U.  S.  App.  239,  63  Fed. 
310;  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.R.A.  387,  6  Inters.  Com. 
Rep.  622,  54  Fed.  730 ;  Purington  v.  Hinch- 
liflf,  219  111.  167,  2  L.R.A.(N.S.)  824,  109 
Am.  St.  Rep.  322,  76  N.  E.  47;  Chicago, 
W.  &  V.  Coal  Co.  V.  People,  214  111.  421,  73 
N.  E.  770;  Doremus  v.  Hennessy,  176  111. 
608,  43  L.R.A.  797,  68  Am.  St.  Rep.  203, 
62  N.  E.  924,  64  N.  E.  524;  State  v. 
Donaldson,  32  N.  J.  L.  151,  J)0  Am. 
Dec.  649;  State  v.  Stewart,  59  Vt.  293, 
59  Am.  Rep.  710,  9  Atl.  659;  Sherry  v. 
Perkins,  147  Mass.  212,  9  Am.  St.  Rep. 
689,  17  N.  E.  307;  Crump  v.  Cora.  84  Va. 
927,  10  Am.  St.  Rep.  895,  6  S.  E.  620;  Erd- 
man  v.  Mitchell,  207  Pa.  79,  63  L.R.A.  634, 
99  Am.  St.  Rep.  783,  56  Atl.  327;  Gatzow  v. 
Buening,  106  Wis.  1,  49  L.R.A.  475,  80  Am. 
St.  Rep.  17,  81  N.  W.  1003;  Old  Dominion 
S.  S.  Co.  V.  McKenna,  30  Fed.  48;  Queen 
▼.  Rowlands,  17  Q.  B.  685;  Loewe  v.  Cali- 
fornia State  Federation  of  Labor,  139  Fed.  71. 

W'herever  the  question  has  arisen,  the 
United  States  courts  have  uniformly  held 
that  labor  combinations  to  restrain  or  ob 
struct  interstate  commerce  are  as  much 
within  the  Sherman  anti-trust  law  as  simi- 
lar combinations  of  capital. 

United  States  v.  Workingmen's  Amalga- 
mated Council,  26  L.R.A.  168,  4  Inters. 
Com.  Rep.  831,  64  Fed.  994;  Waterhousc 
V.  Comer,  19  L.R.A.  403,  6  Inters.  Com. 
Rep.  564,  66  Fed.  149;  United  States  v. 
Elliott,  62  Fed.  801;  Thomas  v.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  4  Inters.  Com. 
Rep.  788,  62  Fed.  803;  Re  Debs,  158  U.  S. 
564,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900. 

If  a  state,  with  its  recognised  p«>wer8  of 
•overeignty,  is  impotent  to  obstruct  inter- 
state commerce,  can  it  be  that  any  mere 
voluntary  association  of  individiinls  within 
the  limits  of  that  state  luis  a  |K>wer  which 
the  state  itself  does  not  possess  T 

Re  Debs,  supra. 


Messrs.  John  KImberlj  Beach  and 
John  H.  lilght  argued  the  cause,  and,  with 
Robert  De  Forest  and  Howard  W.  Taylor, 
filed  a  brief  for  Lawlor  et  al. : 

The  fact  that  an  article  is  manufactured 
for  export  to  another  state  does  not,  of  it- 
self, make  it  an  article  of  interstate  com- 
merce;  and  the  intent  of  the  manufacturer 
does  not  determine  the  time  when  the  arti- 
cle or  product  passes  from  the  control  of 
the  state  and  becomes  commerce. 

Coe  V.  Errol,  116  U.  S.  617,  525,  29  L.  ed. 
715,  718,  6  Sup.  Ct.  Rep.  475;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  24,  32  L.  ed.  346,  351,  2 
Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

Although  a  state  is  bound  to  receive  and 
permit  the  sale  by  the  importer  of  any  arti- 
cle of  manufacture  which  Congress  author- 
izes to  be  imported,  it  is  not  bound  to  fur- 
nish a  market  for  it,  nor  to  abstain  from 
the  passage  of  any  law  which  it  may  deem 
necessary  or  advisable  to  guard  the  health 
or  morals  of  its  citizens,  although  such  law 
may  discourage  importations,  or  diminish 
the  profits  of  the  importer,  or  lessen  the 
revenue  of  the  general  government. 

License  Cases,  6  How.  604,  12  I*,  ed.  256; 
Loisy  V.  Hardin,  135  U.  S.  116.  34  L.  ed. 
135,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

An  agreement  may,  in  a  variety  of  ways, 
affect  interstate  commerce,  just  as  state 
legislation  may;  and  yet.  like  it.  be  en- 
tirely valid,  because  tlie  interference  pro- 
duced by  the  agreement  or  by  the  legisla- 
tion is  not  direct. 

Hopkins  v.  United  States,  171  U.  S.  578, 
594,  43  L.  ed.  290,  296.  19  Sup.  Ct.  Rep.  40; 
United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249. 

In  the  cases  relied  upon  by  the  plaintiffs 
in  error,  there  has  been  present  the  element 
of  a  direct  restraint  by  legislation,  contract, 
or  physical  interference,  of  some  transaction 
or  operation  admittedly  belonging  to  inter- 
state, as  distinguished  from  intra  state,  com- 
merce: and  it  has  been  held  that  the  Fed- 
eral jurisdiction  was  not  ousted  because 
such  legislation,  contract,  or  interference 
also  affected  other  operations  and  transac- 
tions admittedly  belonging  to  intranstate 
commerce. 

The  converse  of  this  proposition  must  be 
equally  true:  namely,  that  if  the  direct  re- 
straint of  legislation,  contract,  or  inter- 
ference is  confined  to  operations  admittedly 
belonging  to  intra-state  commerce,  the  state 
jurisKliction  will  not  be  ousted  because  such 
legislation,  contract,  or  interference  alto 
affects  other  oporntions  relating  to  the  same 
gt^ncral  transaction,  which  admittedly  be- 
long to  interstate  commerce. 

Whore,  as  in  this  caae,  the  juriadkUoa 
depends  upon  the  character  of  the  oonapir- 
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Mj  with  rwpeet  to  its  direct  incidence  upon 
interstate  eommerce,  it  is  dear  that  the 
facta  mutt  be  stated,  and  the  question  of 
jurisdiction  be  determined  upon  those  facts, 
and  not  upon  the  general  averments  of  the 
intent  and  purpose  with  which  they  were 
done. 

Whitwell  V.  Continental  Tobacco  Co.  64 
LJLA.  689,  60  C.  C.  A.  290,  125  Fed.  467. 

Up  to  the  present  time,  the  only  combina- 
tions or  conspiracies  which  have  been  held 
to  be  forbidden  or  unlawful  under  the  act 
are: 

(a)  Conspiracies  and  combinations  among 
common  carriers  engaged  in  interstate  com- 
merce, in  violation  of  the  rule  of  free  com- 
petition among  themselves. 

(b)  Combinations  among  manufacturers 
or  between  manufacturers  and  dealers  en- 
gaged in  interstate  commerce,  in  violation 
of  the  rule  of  free  competition  among  them- 
selves, coupled,  in  some  cases,  with  artificial 
restraints  upon  their  dealings  with  non- 
members. 

(c)  Combinations  among  workingmen 
employed  in  and  about  the  operations  of 
interstate  commerce,  whose  actual  or  threat- 
ened effect  was  to  hinder  and  obstruct  the 
carriage  of  goods  or  passengers  in  transit 
between  the  several  states. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  331,  332,  48  L.  ed.  679,  697. 
698,  24  Sup.  Ct.  Rep.  436;  United  SUtes 
T.  E.  C.  Knight  Co.  supra;  Hopkins  v.  Unit- 
ed States,  171  U.  S.  578,  43  L.  ed.  290,  19 
Sup.  Ct.  Rep.  40;  Addvston  Pipe  &  Steel 
Co.  V.  United  SUtes,  n5  U.  S.  211,  44 
L.  ed.  136,  20  Sup.  Ct.  Rep.  96;  Anderson 
T.  United  SUtes,  171  U.  S.  604,  43  L.  ed. 
300,  19  Sup.  Ct.  Rep.  60;  Swift  &  Co.  v. 
United  SUtes,  106  U.  S.  376,  49  L.  ed.  618, 
25  Sup.  Ct.  Rep.  276;  ChatUnooga  Found- 
ry &  Pipe  Works  v.  AtlanU,  203  U.  S.  391, 
51  L.  ed.  241,  27  Sup.  Ct.  Rep.  66;  United 
SUtes  V.  Jellico  MounUin  Coke  &  Coal  Co. 
43  Fed.  898;  American  Biscuit  &  Mfg.  Co. 
V.  Klote,  44  Fed.  721;  United  States  v. 
Jellico  MounUin  Coal  &  Coke  Co.  12  L.R. 
A.  753,  3  Inters.  Com.  Rep.  626,  40  Fed. 
432;  Clark  v.  Central  R.  &  Bkg.  Co.  16 
L.R.A.  683,  50  Fed.  338;  United  SUtes  v. 
Grcenhut,  50  Fed.  469;  Re  Corning,  61 
Fed.  205;  Re  Terrell,  51  Fed.  213;  Bishop 
V.  American  Preservers'  Co.  61  Fed.  272; 
Re  Greene,  52  Fed.  104;  United  SUtes  v. 
Nelson,  52  Fed.  646 ;  United  SUtes  v.  Trans- 
Missouri  Freight  Asso.  53  Fed.  440;  Blin- 
dell  V.  Hagan,  54  Fed.  40 ;  United  SUtes  v. 
Workingmen's  Amalgamated  Council,  26  L. 
R.A.  158,  4  Inters.  Com.  Rep.  831,  54  Fed. 
994;  Waterhouse  v.  Comer,  19  L.R.A.  403, 
5  Inters.  Com.  Rep.  564,  55  Fed.  149 ;  Unit- 
ed SUtes  V.  Patterson,  4  Inters.  Com.  Rep. 
776,  55  Fad.  605,  69  Fed.  280;  Dueber 
SS  Ii.  aA. 


Wateh  Case  Mfg.  Co.  ▼.  E.  Howard  Wateb 
ft  Clock  Co.  55  Fed.  851,  14  C.  C.  A.  14,  36 
U.  S.  App.  16,  66  Fed.  637;  United  SUtes 
V.  Trans-Missouri  Freight  Asso.  24  L.R.A. 
73,  4  Inters.  Com.  Rep.  443,  7  C.  C.  A.  15, 
10  U.  S.  App.  36,  68  Fed.  58;  United  States 
V.  E.  C.  Knight  Co.  60  Fed.  306;  United 
SUtes  V.  E.  C.  Knight  Co.  24  L.R.A.  428, 
9  C.  C.  A.  297,  17  U.  S.  App  466,  60  Fed. 
934;  Southern  California  R.  Co.  v.  Ruther- 
ford, 62  Fed.  796;  United  SUtes  v.  Clune, 
62  Fed.  798;  United  SUtes  v.  Elliott.  62 
Fed.  801,  5  Inters.  Com.  Rep.  148,  64  Fed. 
27;  Thomas  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  4  Inters.  Com.  Rep.  788,  62  F^. 
803;  United  States  v.  Agler,  62  Fed.  824; 
Re  Charge,  4  Inters.  Com.  Rep.  781,  62 
Fed.  828;  Re  Charge,  4  Inters.  Com.  Rep. 
777,  62  Fed.  834;  Re  Charge,  4  Inters.  Com. 
Rep.  784,  62  Fed.  840;  United  States  ▼. 
Debs,  5  Inters.  Com.  Rep.  163,  64  Fed.  724; 
United  SUtes  v.  Cassidy,  67  Fed.  698 ;  Pid- 
cock  V.  Harrington,  64  Fed.  821 ;  Lowen- 
stein  v.  Evans,  69  Fed.  908;  Prescott  &  A.  C. 
R.  Co.  V.  Atchison,  T.  k  S.  F.  R.  Co.  73 
Fed.  438;  The  Charles  E.  VVisewall,  74  Fed. 
802;  United  SUtes  v.  Joint  Traffic  Asso. 
76  Fed.  895;  Greer,  M.  &  Co.  v.  Stoller,  77 
Fed.  1 ;  United  SUtes  v.  Addysten  Pipe  ft 
Steel  Co.  78  Fed.  712,  46  L.kA.  122,  29 
C.  C.  A.  141,  54  U.  S.  App.  723,  86  Fed. 
271;  United  SUtes  v.  Hopkins,  82  Fed.  529; 
United  SUtes  v.  Coal  Dealers'  Asso.  85 
Fed.  252;  Moore  v.  United  SUtes,  29  C. 
C.  A.  269,  56  U.  S.  App.  471,  85  Fed.  465; 
Gulf,  C.  ft  S.  F.  R.  Co.  v.  Miami  S.  S.  Co. 
30  C.  C.  A.  142,  62  U.  S.  App.  732,  86  Fed. 
407;  Southern  Indiana  Exp.  Co.  v.  United 
SUtes  Exp.  Co.  88  Fed.  660 ;  Block  v.  SUnd- 
ard  Distilling  ft  Distributing  Co.  96  Fed. 
978;  Lowry  v.  Tile,  Mantel,  ft  Grate  Asso. 
98  Fed.  817,  106  Fed.  38;  Union  Sewer-Pipe 
Co.  V.  Connelly,  99  Fed.  354;  AtlanU  v. 
Chattanooga  Foundry  &  Pipe  Co.  101  Fed. 
900;  Gibbs  v.  McNeeley,  102  Fed.  594,  107 
Fed.  210;  United  States  ex  rel.  Griggs  ▼. 
Chesapeake  ft  O.  Fuel  Co.  105  Fed.  93; 
Bishop  V.  American  Preservers  Co.  105  Fed. 
846;  Otis  Elevator  Co.  v.  Geiger,  107  Fed. 
131;  Brown  Saddle  Co.  v.  Troxel,  98  Fed. 
620;  General  Electric  Co.  v.  Wise,  119  Fed. 
922;  National  Harrow  Co.  v.  Quick,  20  C. 
C.  A.  410,  46  U.  S.  App.  70,  74  Fed.  239, 
Overruling  67  Fed.  130;  National  Folding- 
Box  ft  Paper  Co.  v.  Robertson,  99  Fed.  985; 
Columbia  Wire  Co.  v.  Freeman  Wire  Co.  71 
Fed.  306;  Bonsack  Mach.  Co.  v.  Smith,  70 
Fed.  383;  Metcalf  v.  American  School  Fur- 
niture Co.  108  Fed.  909,  122  Fed.  115;  Dela- 
ware, L.  ft  W.  R.  Co.  V.  Frank,  110  Fed. 
689;  Foot  v.  Buchanan,  113  Fed.  156;  W. 
W.  Montague  ft  Co.  v.  Lowry,  63  L.R.A.  58, 
52  C.  C.  A.  621,  116  Fed.  27,  193  U.  8. 
38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep.  307; 
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Chesapeake  ft  0.  Fuel  Ck>.  v.  United  States, 
53  C.   C.   A.   256,   115  Fed.   610;   Gibbs  v. 
McNeeley,  60  L.R.A.  152,  55  C.  C.  A.  70,  118 
Fed.  120;  United  States  v.  Northern  Securi- 
ties Co.   120  Fed.  721;   Board  of  Trade  v. 
Christie  Grain  ft  Stock  Co.  121  Fed.  608; 
Whitwoll  V.  Continental  Tobacco  Co.  64  L. 
R.A.  689,  60  C.  C.  A.  290,   125  Fed.  464; 
Phillips    V.   lola   Portland   Cement  Co.    61 
C.  C.  A.  19,  125  Fed.  593;  Atlanta  v.  Chat- 
tanoojra   Foundry  ft  Pipeworks,   64  L.R.A. 
721.  61  C.  C.  A.  387,  127  Fed.  23;  Robinson 
V.  Suburban  Brick  Co.  62  C.  C.  A.  484,  127 
Fed.  804;  A.  Booth  ft  Co.  v.  Davis,  127  Fed. 
875.  65  C.  C.  A.  269,   131  Fed.  31;  Loewe 
V.    Lawlor,    130   Fed.   633;    Rice   v.   Stand- 
ard   Oil    Co.    134    Fed.    464;    BobbsMer- 
rill  Co.  V.  Straus,  139  Fed.  155;   Loder  v. 
Jayno,   142  Fed.  1010,  7  L.R.A.(N.S.)    984, 
78  C.  C.  A.  653,  149  Fed.  21 ;  Hadley  Dean 
Plato  r;ins3  Co.  v.  Highland  Class  'Co.   74 
C.  C.  A.  4G2,   143  Fed.  242;   Delaware,   L. 
ft  U .  IX.  Co.  V.  Kuttcr.  77  C.  C.  A.  315,  147 
Foil.  51;   Minos  v.  Sciibiier,   147   Fed.  927; 
I'liiit'il  Statos  V.  MftcAndrcws  ft  F.  Co.  149 
Fod.  H'dih  140  bed.  837;  Thomson  v.  Union 
Ca-ilo    Mail    S.   S.   Co.    149    Fed.    933;    Re 
riiaii;.'.    151    Fed.    834;    United    States    v. 
Staiulard  Oil  Co.   152  Fed.  291;  McConnell 
V.  (  amors-MoCimnoll  Co.  81   C.  C.  A.  429, 
152    Veil  321;    Wheeler  Stenzel   Co.   v.   Na- 
tional  Window  Glass  Jobbers'  Asso.   10  L. 
K.Ai.V.S.)    972,  81  C.  C.  A.  658,  152  Fed. 
S(»4:  .Tohn  D.  Park  ft  Sons  Co.  v.  Hartnian, 
12  l..K.A.(X.S.)    135,  82  C.  C.  A.  158,   153 
Fo.I.   -24:   Cilloy  v.   United  Shoe  Mach.  Co. 
l.VJ    Trd.    72r>;    American    Banana    Co.    v. 
Initod    Fruit   Co.    153    Fed.    943:    Indiana 
Mfir.  Co.  V.  J.  I.  Case  Threshinp  Mach.  Co. 
8.3  C.  C.  A.  343,   154   Fed.   365;    Re  Dobs, 
158  U.  S.  504,  39  L.  ed.  1092,  15  Sup.  Ct. 
!{»•]>.  000;   United  States  v.  Trans-Missouri 
Frei-ht  Asso.  166  U.  S.  290,  41  L.  ed.  1007. 
17  Sup.  Ct.  Rep.  540;  United  States  v.  Joint 
Tiadu   Asso.  171  U.  S.  505,  43  L.  ed.  259, 
19   Sup.   Ct.   Rep.   25:    Connolly   v.   Union 
Souor  Pipe  Co.  184  U.  S.  540.  46  L.  ed.  679, 
22  Sup.  Ct.  Rep.  431;  Harriman  v.  North- 
ern S*»rurities  Co.  197  U.  S.  244.  49  L.  ed. 
739.  25  Sup.  Ct.  Rep.  493:  Board  of  Trade 
T.   (  hristie   Grain    ft    Stock   Co.    198   U.   S. 
236.  49  L.  ed.   1031.  25  Sup.  Ct.  Rep.  637; 
Cincinnati,    P.    B.    S.    ft    P.    Packet    Co.   v. 
Bay.  200  U.  S.  179,  50  L.  ed.  428,  26  Sup. 
Ct  Rep.  208. 

None  of  the  means  for  carrying  out  this 
design  constitutes  in  itr,olf  a  direct  restraint 
uiK>n  interstate  commoroe. 

Anderson  v.  United  States,  171  U.  S.  604. 
43  L.  ed.  .300,  19  Sup.  Ct.  Rep.  50. 
J/r,    Thomas   Cdr]   Spelling  filed  a   brief 
/4fr  tho  American  Fedora t ion  of  Lal>or  et  al. 


Mr.   Chief  Justice   Poller  delivered  tht 

opinion  of  the  court: 

This  was  an  action  brought  in  the  cir- 
cuit court  for  the  district  of  Connecticut  un- 
der  i  7  of  the  anti-trust  act  of  Jiilj 
2,  1890  [26  Stat,  at  L.  210,  chap.  647,  U.  a 
Comp.  Stat.  1901,  p.  3202],  claiming  three- 
fold  damages  for  injuries  inflicted  on  plain- 
tiffs by  combination  or  conspiracy  declared 
to  be  unlawful  by  the  act. 

Defendants  filed  a  demurrer  to  the  com- 
plaint, assigning  general  and  special  grounds. 
The  demurrer  was  sustained  as  to  the 
first  six  paragraphs,  which  rested  on 
the  ground  that  the  combination  stated 
was  not  within  the  Sherman  act,  and  this 
rendered  it  unnecessary  to  pa&s  upon  any 
other  questions  in  the  case ;  mnd,  upon  plain- 
tiffs declining  to  amend  their  complaint,  tiie 
court  dismissed  it  with  costs.  148  Fed.  924; 
and  see  142  Fed.  216,  130  Fed.  633. 

•The  case  was  then  carried  by  writ  of  er-[2^ 
ror  to  the  circuit  court  of  appeals  for  the 
socond  circuit,  and  that  court,  desiring  the 
instruction  of  this  court  upon  a  question 
arising  on  the  writ  of  error,  certified  that 
question  to  this  court.  The  certificate  con- 
sisted of  a  brief  statement  of  facts,  and  put 
the  question  thus:  "Upon  this  state  of  facts 
can  plaintiffs  maintain  an  action  against  de- 
fendants under  |  7  of  the  anti-trust  act  of 
July  2,  1890?" 

After  the  case  on  certificate  had  been  dock- 
eted here,  plaintiffs  in  error  applied,  and  de- 
fendants in  error  joined  in  the  application, 
to  this  court  to  require  the  w^hole  record  and 
cause  to  be  sent  up  for  its  consideration. 
The  application  was  granted,  and  the  whole 
record  and  cause  being  thus  brought  before 
this  court,  it  devolved  upon  the  court,  under 
§  6  of  the  judiciary  act  of  1891,  to  ''decide 
the  whole  matter  in  controversy  in  the  same 
manner  as  if  it  had  been  brought  there  for 
review  by  writ  of  error  or  appeal."  [26 
Stat,  at  L.  828,  chap.  517,  U.  S.  Comp.  SUt. 
1901,  p.  550.] 

The  case  comes  up,  then,  on  complaint  ami 
demurrer,  and  we  give  the  complaint  in  the 
margin.f 


1The  complaint  alleged  that  the  defend- 
ants were  residents  of  the  district  of  Con- 
necticut and  that  complainants  reside^l  in 
Danhury,  in  that  district,  were  co|»artnors. 
and  located  and  doing  business  as  manufac- 
turers and  sellers  of  liats  there;  that  they 
had  "a  factory  for  the  making  of  hats,  for 
sale  by  them  in  tho  various  states  of  the 
I'nion.  and  have  for  many  years  employeil. 
at  said  factory,  a'  large  number  of  men  in 
the  manufacture  and  sale  of  said  Imis,  and 
have  invested  in  that  branch  of  their  busi- 
ness a  large  amount  of  capital,  and.  in  their 
business  of  selling  the  product  of  their  fac- 
tory and  filling  orders  for  said  hats,  hare 
built  up  and  established  a  large  inti*rstat;« 
trade,  emp\o>i\n^  moxt  IViaa  tvro  himdnU 
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[285]  *Tlie  qaestion  is  whether,  apon  the  facts 
therein  averred  and  admitted  by  the  demur- 
rer, this  action  can  be  maintained  under  the 
anti-trust  act. 

The  Ist,  2d.  and  7th  sections  of  that  act 
are  as  follows: 

[286]  •**1.  Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.    Every  person 

[SS  7]who  shall  make  any  such  *con tract  or  engage 
in  any  buch  combination  or  conspiracy  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by 


both  said  punishments,  in  the  discretion  of 
the  court. 

*"2.  Every  person  who  shall  monopolize,  ot[288] 
attempt  to  monopolize,  or  combine  or  con- 
spire with  any  other  person  or  persons  to 
monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states  or  with  for- 
eign nations,  shall  be  deemed  guilty  *of[280] 
a  misdemeanor,  and  on  conviction  tliere- 
of  shall  be  punished  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of 
the  court." 

*"7.  Any  person  who  shall  be  injured  in[200] 
his  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this 


and  thirty  (230)  persons  in  making  and  an- 
nually selling  liats  of  a  value  exceeding  four 
hundred  thousand  ($400,000)  dollars. 

"4.  The  plaintiffs,  deeming  it  their  right 
to  manage  and  conduct  their  business  with- 
out interference  from  individuals  or  asso- 
ciations not  connected  therewith,  have  for 
many  years  maintained  the  policy  of  refus- 
ing to  sufTer  or  permit  any  person  or  organ- 
ization to  direct  or  control  their  said  busi- 
ness, and,  in  consequence  of  said  policy,  have 
conducted  their  said  business  upon  the  broad 
and  patriotic  principle  of  not  discriminat- 
ing against  any  person  seeking  employment 
because  of  his  being  or  not  being  connected 
with  any  labor  or  other  organization,  and 
have  refused  to  enter  into  agreement  with 
any  person  or  organization  whereby  the 
rights  and  privileges,  either  of  themselves 
or  any  employee,  would  be  jeopardized,  sur- 
rendered to,  or  controlled  by,  said  person  or 
organization,  and  have  believed  said  policy, 
which  was  and  is  well  known  to  the  defend- 
ants, to  be  absolutely  necessary  to  the  suc- 
cessful conduct  of  their  said  business  and 
the  welfare  of  their  employees. 

"5.  The  plaintiffs,  for  many  years,  have 
been  and  are  now,  engaged  in  trade  and  com- 
merce among  the  several  states  of  the  Union, 
in  selling  and  shipping  almost  the  whole  of 
the  product  of  their  said  factory  by  common 
carriers,  from  said  Danbury  to  wholesale 
dealers  residing  and  doing  business  in  each 
of  the  states  of  Maine,  Massachusetts,  Rhode 
Island,  New  York,  New  Jersey,  Pennsylva- 
nia, Maryland,  Virginia,  Ohio,  Illinois, 
Michigan,  Wisconsin,  Missouri,  Nebraska, 
Arkansas,  California,  and  other  states,  to 
the  amount  of  many  hundreds  of  thousands 
of  dollars,  and  in  sending  agents  with  sam- 
ples from  said  Danbury  into  and  through 
each  of  said  states  to  visit  said  wholesale  deal- 
ers at  their  places  of  business  in  said  several 
states,  and  solicit  and  procure  from  them 
orders  for  said  hats,  to  be  filled  by  hats  to 
be  shipped  from  their  said  factory  at  said 
Danbury,  by  common  carriers,  to  said  whole- 
sale dealers,  to  be  by  them  paid  for  after 
the  delivery  thereof  at  their  several  places 
of  business. 

"6.  On  July  25.  1902,  the  amount  of  eapi- 
52  li.  ed. 


tal  invested  by  the  plaintiffs  in  said  busi- 
ness of  making  and  selling  hats  approxi- 
mated $130,000,  and  the  value  of  the  hats 
annually  sold  and  shipped  by  them  in  pre- 
vious years,  to  said  dealers  in  states  other 
than  Connecticut,  exceeded  $400,000,  while 
the  value  of  hats  sold  by  them  in  the  state 
of  Connecticut  did  not  exceed  $10,000. 

"7^  On  July  25,  1902,  the  plaintiffs  had 
made  preparations  to  do  a  large  and  profit- 
able business  with  said  wholesale  dealers  in 
other  states,  and  the  condition  of  their  busi- 
ness was  such  as  to  warrant  the  full  belief 
that  the  ensuing  year  would  be  the  most 
successful  in  their  experience.  Their  fac- 
tory was  then  running  to  its  full  capacity 
in  filling  a  large  number  of  orders  from  such 
wholesale  dealers  in  other  states.  They  were 
then  employing  about  IGO  men  in  the  mak- 
ing and  finishing  departments,  a  large  num- 
ber in  the  trimming  and  other  departments, 
whose  work  was  dependent  upon  the  pre- 
vious work  of  the  makers  and  finishers,  and 
they  then  had  about  150  dozens  of  hats  in 
process  of  manufacture,  and  in  such  condi- 
tion as  to  be  perishable  and  ruined  if  work 
was  stopped  upon  them. 

''8.  The  plaintiffs  then  were  and  now  are 
almost  wholly  dependent  upon  the  sale  and 
shipments  of  hats  as  aforesaid,  to  said  deal- 
ers in  states  other  than  Connecticut,  to  keep 
their  said  factory  running  and  to  disiiose 
of  its  product  and  their  capital  in  said  busi- 
ness profitably  employed,  and  the  restraint, 
curtailment,  and  destruction  of  their  said 
trade  and  commerce  with  their  said  custom- 
ers in  said  states  other  than  Connecticut,  by 
the  combination,  conspiracy,  and  acts  of  the 
defendants,  as  hereinafter  set  forth,  have 
been  and  now  are  of  serious  damage  to  the 
property  and  business  of  the  plaintiffs,  as 
hereinafter  set  forth. 

"9.  The  individual  defendants,  named  in 
this  writ,  are  all  members  of  a  combina- 
tion or  association  of  persons,  styling  th&an- 
selves  the  United  Hatters  of  North  Amer- 
ica, and  said  combination  includes  more  than 
9,000  persons,  residing  in  the  several  states 
of  Massachusetts,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Indiana,  Illinois, 
Missouri,  California,  and  the  Province  of 
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fust  may  sue  therefor  in  any  circuit  court  of 
[291]the  United  States  in  the  district  in  *which 
the  defendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and 
shall  recover  three  fold  the  damages  by  him 
sustained,  and  the  costs  of  suit,  including  a 
reasonable  attorney's  fee." 
[292]  *In  our  opinion,  the  combination  de- 
scribed in  the  declaration  is  a  combination 
"in  restraint  of  trade  or  commerce  among 
the  several  states,"  in  the  sense  in  which 
those  words  are  used  in  the  act,  and  the  ac- 
tion can  be  maintained  accordingly. 
[293]  *And  that  conclusion  rests  on  many  judg- 
ments of  this  court,  to  the  effect  that  the 
act  prohibits  any  combination  whatever  to 
secure  action  which  essentially  obstructs  the 
free  flow  of  commerce  between  the  states,  or 


restricts,  in  that  regard,  the  liberty  of  a 
trader  to  engage  in  business. 

*The  combination  charged  falls  within  the[294] 
class  of  restraints  of  trade  aimed  mt  com- 
pelling third  parties  and  strangers  invol- 
untarily not  to  engage  in  the  course  of  trade 
except  on  conditions  that  the  combination 
imposes;  and  there  is  no  doubt  *that  (to[295] 
quote  from  the  well-known  work  of  Chief 
Justice  Erie  on  Trade  Unions)  *'at  common 
law  every  person  has  individually,  and  the 
public  also  has  collectively,  a  right  to  require 
that  the  course  of  trade  should  be  kept  free 
from  unreasonable  •obstruction.*'  But  thp[29Sl 
objection  here  is  to  the  jurisdiction,  because, 
even  conceding  that  the  declaration  states  a 
case  good  at  common  law,  it  is  contended 
that  it  does  not  state  one  within  the  statute. 


Ontario  in  the  Dominion  of  Canada.  The 
said  combination  is  subdivided  into  20  sub- 
combinations, each  of  which  is  by  them- 
selves styled  a  local  union  of  the  United 
Hatters  of  North  America.  Six  of  said  sub- 
eombinntions  are  in  the  state  of  Connecti- 
cut, and  known  as  local  I'nions  1  and  2.  10 
and  11,  and  15  and  10  of  the  United  Hat- 
ters of  North  America,  and  have  an  aggre- 
gate membership  of  more  than  3,000  per- 
sons residing  in  the  state  of  C-onnecticut. 

**10.  Said  combination  of  persons,  collect- 
ively known  ns  the  United  Hatters  of  North 
America,  owns,  controls,  edits,  publishes, 
and  issues  a  paper  styled  the  Journal  of  tlie 
United  llntters  of  North  America,  in  which 
are  published  reports  of  many  of  the  acts 
of  it«*  airents,  hereinafter  mentioned,  which 
circulates  widely  among  its  members  and 
the  imblic.  and  which  affords  a  ready,  con- 
venient, powerful,  and  effective  vehicle  for 
the  dissemination  of  information  to  its  mem- 
bers and  the  public  as  to  boycotts  declared 
and  pushed  by  them,  and  of  the  acts  and 
measures  of  its  members  and  agents  for  car- 
rying such  boycotts  into  effect,  and  was  so 
used  by  tliom  in  connection  with  the  acts  of 
the  defendants  hereinafter  set  forth. 

"11.  So  id  combination  owns  and  absolute- 
ly controls  the  use  of  a  certain  label  or  dis- 
tiiigiiisliing  mark,  which  it  styles  the  Union 
I^Im'I  of  the  United  Hatters  of  North  Amer- 
ica, which  mark,  when  so  used  by  them,  af- 
fords to  them  a  readv,  convenient,  and  ef- 
feetive  instrument  and  means  of  boycotting 
the  iiats  of  any  manufacturer  against  whom 
they  may  desire  to  use  it  for  that  pur[)ose. 

**\'l.  The  defendants  in  this  suit  are  also 
all  members  of  a  combination  or  associa- 
tion of  persons  calling  themselves  and  known 
as  the  American  Federation  of  Labor,  which 
includes  more  than  1,400,000  members  re- 
siding in  the  several  states  and  territories 
of  the  Union,  and  in  the  Dominion  of  Can- 
ada, and  in  all  the  places  in  the  several 
states  where  the  wholesale  dealers  in  hats, 
hereinbefore  mentioned,  and'  their  custom- 
ers, reside  and  do  business.  Said  combi- 
nation is  subdivided  in  subordinate  groups, 
or  combinations,  comprising  110  national 
Mod  internatioDAl  unioBM  AJid  combinations, 


of  which  the  said  combination  of  persons 
styling  themselves  the  United  Hatters  of 
North  America  is  one,  com|)ase<l  of  12.000 
local  unions,  28  state  federations  or  com- 
binations, more  than  500  ciuitral  labor 
unions  or  combinations,  and  more  thitn  2.000 
local  unions  or  combinations,  which  are  not 
included  in  the  above-mentioned  national 
and  international  combinations. 

"13.  Said  combination  of  persons  collect- 
ively known  as  the  American  Fetleration  of 
Labor  owns,  controls,  edits,  publisheK.  and  is- 
sues a  paper  or  magazine  called  the  American 
Federationist,  which  it  declares  to  lie  its 
official  organ  and  mouthpiece,  whioh  has  a 
very  wide  circulation  among  its  meinliers 
and  others,  and  which  affords  a  ready,  con- 
venient, powerful,  and  effective  vehicle  and 
instrument  for  the  dissemination  of  infor- 
mation, as  to  persons,  their  products  and 
manufactures,  boycotted  or  to  be  iKiycotted, 
by  its  members,  and  as  to  measures  adopteil 
and  statements  to  be  published,  detrimental 
to  such  persons  and  to  the  sale  of  their 
manufactures,  and  for  boycotting  such  per- 
sons, their  manufactures,  and  said  paper 
has  been  and  now  is  constantly  used,  print- 
ed, and  distributed  for  said  purposes  among 
its  members  and  the  public,  and  was  so  used 
by  the  defendants  and  their  confederates  in 
boycotting  the  products  of  the  Ann  of  F. 
Berg  k  Company,  of  Orange,  New  Jersey, 
and  H.  H.  Roclofs  &  Company,  of  Philadel- 
phia, Pennsylvania,  hat  manufacturers,  to 
their  very  great  injury-,  and  until  the  said 
firms  successively  yielded  to  their  demands 
in  pursuance  of  the  general  scheme  of  the 
defendant,  hereinafter  set  forth. 

''14.  The  persons  united  in  said  combina- 
tion, known  as  the  American  Federation  of 
Labor,  including  the  persons  in  said  sub- 
combination known  as  the  United  Hatters 
of  North  America,  constantly  employ  more 
than  1,000  agents  in  the  states  and  terri- 
tories of  the  United  States,  to  push,  en- 
force, and  carry  into  effect  all  boycotts  de- 
clared by  the  said  members,  including  those 
in  aid  of  the  combined  scheme,  purpose,  and 
effort  hereinafter  stated,  to  force  all  the 
manufacturers  of  fur  hats  in  the  United 
States,  including  the  plaintiffs,  to  unionixa 
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Thus,  it  if  said  tliat  the  restraint  alleged 
would  operate  to  entirely  destroy  plaintiffs' 
business  and  thereby  include  intrastate  trade 
/f297]a8  well;  that  physical  obstruction  *i8 not  al- 
'  leg^  as  contemplated;  and  that  defendants 

are   not  themselves   engaged   in   interstate 
trade. 

We  think  none  of  these  objections  are  ten- 
able, and  that  they  are  disposed  of  by  preyi- 
ous  decisions  of  this  court. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  505,  43  L.  ed.  259,  19  Sup. 
Ct.  Rep.  25;  and  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  ed.  679, 
24  Sup.  Ct.  Rep.  436,  hold,  in  effect,  that 
the  anti-trust  law  has  a  broader  application 


than  the  prohibition  of  restraints  of  trade 
unlawful  at  common  law.  Thus,  in  the 
Trans-Missouri  Case  it  was  said  that,  "as- 
suming that  agreements  of  this  nature  are 
not  void  at  conunon  law,  and  that  the  vari- 
ous cases  cited  by  the  learned  courts  below 
show  it,  the  answer  to  the  statement  of  their 
validity  now  is  to  be  found  in  the  terms  of 
the  statute  under  consideration ;"  and,  in  the 
Northern  Securities  Case,  that  the  act  de- 
clares ''illegal  every  contract,  combination, 
or  conspiracy,  in  whatever  form,  of  whatever 
nature,  and  whoever  may  be  parties  to  it, 
which  directly  or  necessarily  operates  in  re- 
straint of  trade  or  commerce  among  the  sev* 
eral  states." 

We  do  not  pause  to  comment  on  casei 
such  as  United  States  ▼.  E.  C.  Knight  Ca 


their  factories  by  restraining  and  destroying 
their  interstate  trade  and  commerce,  as  here- 
inafter stated,  all  of  which  said  agents  act 
under  the  immediate  supervision  and  per- 
sonal direction  of  one  Samuel  Gompers,  who 
is  chief  agent  of  the  said  combination  of 
persons  for  said  purpose,  and  of  each  of 
the  Aaid  combinations,  and  the  said  agents 
make  monthly  reports  of  their  doings  in 
pushing  and  enforcing,  and  causing  to  be 
pushed  and  enforced,  said  boycotts,  and  pub- 
lish the  same  monthly  in  said  paper  known 
as  the  American  Federation iat,  of  which  he 
is  the  editor,  appointed  by  the  said  members, 
which  said  paper,  in  connection  with  said 
statement  or  summary,  is  declared  to  be  the 
authorized  and  official  mouthpiece  of  each 
of  said  subcombinations,  including  the  said 
United  Hatters  of  North  America.  Said 
statement  is  declared  by  the  defendants  to 
be  a  faithful  record  of  the  doings  of  said 
ajifents,  and  each  of  said  statements,  made 
durincr  the  period  covered  by  the  acts  of  the 
defendants  against  the  plaintiffs  herein  stat- 
ed, contains  the  announcement  to  the  mem- 
bers of  said  combination  and  the  public, 
that  all  boycotts  declared  by  them  are  being 
by  them  and  their  agents  pushed,  enforced, 
and  observed. 

**lo.  Said  combination  of  persons  collect- 
ively known  as  the  American  Federation  of 
Labor,  of  which  the  defendants  are  members, 
was,  by  the  defendants  and  their  other  mem- 
bers, formed  for  the  purpose,  among  others, 
of  facilitating  the  declaration  and  success- 
ful maintenance  of  boycotts,  by  and  for  said 
combination  of  persons  known  as  tlie  United 
Hatters  of  North  America,  acting  through 
the  said  Federation  of  Labor  and  its  other 
component  parts  or  members,  and  it  and  its 
comixment  parts  have  frequently  declared 
boycotts,  at  the  request  of  the  defendants, 
against  the  business  and  product  of  various 
hat  manufacturers,  and  have  vigorously 
prosecuted  the  same  by  and  through  the 
powerful  machinery  at  their  command  as 
aforesaid,  in  carrying  out  their  general 
scheme  herein  stated,  to  the  great  damage 
and  loss  of  business  of  said  manufacturers, 
and  particularly  during  the  years  of  1901 
anil  1002.  thev  declared,  prosecuted,  and 
52  L.  ed. 


waged,  at  the  request  of  the  defendants  and 
their  agents,  a  boycott  against  the  hats 
made  by  and  the  business  of  H.  H.  Roelofs 
&  Company,  of  Philadelphia,  Pennsylvania, 
until,  by  causing  them  great  damage  and 
loss  of  business,  they  coerced  them  into 
yielding  to  the  demand  of  the  defendants 
and  their  agents,  by  the  said  factory  of  said 
Roelofs  k  Company  be  unionized,  as  termed 
by  the  defendants,  and  into  agreeing  to  em- 
ploy, and  employing  exclusively,  members  of 
their  said  combination  in  the  making  and 
finishing  departments  of  said  factory,  and 
in  large  measure  surrendering  to  the  de-. 
fendants  and  their  agents  the  control  of  said 
factory  and  business,  all  of  which  was  well 
known  to  the  plaintiffs,  their  customers, 
wholesale  dealers,  and  the  public,  and  was, 
by  the  defendants  and  their  agents,  widely 
proclaimed  through  all  their  agencies  above 
mentioned,  in  connection  with  their  acts 
against  the  plaintiffs,  as  hereinafter  set 
forth,  for  the  purpose  of  intimidating  and 
coercing  said  wholesale  dealers  and  their 
customers  from  buying  the  hats  of  tlie  plain- 
tiffs, by  creating  in  their  minds  the  fear 
that  the  defendants  would  invoke  and  put 
into  operation  against  them  all  said  power- 
ful means,  measures,  and  machinery,  if  they 
should  handle  the  hats  of  the  plaintiffs. 

"16.  The  defendants,  together  with  the 
other  persons  united  with  them  in  said  com- 
bination, known  as  the  United  Hatters  of 
North  America,  have  been  for  many  years, 
and  now  are,  engaged  in  a  combined  scheme 
and  effort  to  force  all  manufacturers  of  fur 
hats  in  the  United  States,  including  the 
plaintiffs,  against  their  will  and  their  pre- 
vious policy  of  carrying  on  their  business, 
to  organize  their  workmen  in  the  depart- 
ments of  making  and  finishing,  in  each  of 
their  factories,  into  an  organization,  to  be 
part  and  parcel  of  the  said  combination 
known  as  the  United  Hatters  of  North 
America,  or,  as  the  defendants  and  their 
confederates  term  it,  to  unionize  their  shops, 
with  the  intent  thereby  to  control  the  em- 
ployment of  labor  in  and  the  operation  of 
said  factories,  and  to  subject  the  same  to 
the  direction  and  control  of  persons  other 
than  the  owners  of  the  same,  in  a  manner 
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166  U.  S.  1,  39  L.  ed.  326,  15  Sup.  Ct.  Rep. 
249;  Hopkins  v.  United  SUtes,  171  U.  S. 
578,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  and 
Anderson  v.  United  States,  171  U.  S.  604, 
43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50,  in  which 
the  undisputed  facts  showed  that  the  pur- 
ix>!§e  of  the  agreement  was  not  to  obstruct  or 
restrain  interstate  commerce.  The  object 
and  intention  of  the  combination  determined 
its  legality. 

In  Swift  k  Co.  ▼.  United  States,  196  U.  S. 
395,  49  L.  ed.  523,  25  Sup.  Ct.  Rep.  276,  a 
bill  was  brought  against  a  number  of  cor- 
porations, firms,  and  individuals  of  different 
states,  alleging  that  they  were  engaged  in 
interstate  commerce  in  the  purchase,  sale, 
transportation,  and  delivery,  and  subsequent 
resale  at  the  point  of  delivery,  of  meats ;  and 


that  they  combined  to  refrain  from  bidding 
against  each  other  in  the  purchase  of  cattle; 
to  maintain  a  uniform  price  at  which  the 
meat  should  be  sold;  and  to  maintain  uni- 
form charges  in  delivering  meats  thus  sold 
through  the  channels  of  interstate  trade  to 
the  various  dealers  and  consumers  in  other 
states.  *And  that  thus  they  artificially  re- [2 
strained  commerce  in  fresh  meats  from  the 
purchase  and  shipment  of  live  stock  from 
the  plains  to  the  final  distribution  of  the 
meats  to  the  consumers  in  the  markets  of 
the  country. 

Mr.  Justice  Holmes,  speaking  for  the 
court,  said : 

"Commerce  among  the  states  is  not  a 
technical  legal  conception,  but  a  practical 
one,   drawn   from   the   course   of   business. 


extremely  onerous  and  distasteful  to  such 
owners,  and  to  carry  out  such  scheme,  effort, 
and  purpose  by  restraining  and  destroying 
the  interstate  trade  and  commerce  of  such 
manufacturers  by  means  of  intimidation  of 
and  threats  made  to  such  manufacturers  and 
their  customers  in  the  several  states,  of  boy- 
cotting them,  their  product,  and  their  cus- 
tomers, using  therefor  all  the  powerful 
means  at  their  command  as  aforesaid,  until 
such  time  as.  from  the  damage  and  loss  of 
business  resulting  therefrom,  the  said  manu- 
facturers should  yield  to  the  said  demand 
to  unionize  their  factories. 

**n.  The  defendants  and  other  members 
of  said  United  Hatters  of  North  America, 
acting  with  them  and  in  pursuance  of  said 
general  combined  scheme  and  purpose,  and 
in  carrying  the  same  into  effect  against  said 
nuinufacturcrs,  including  the  plaintifi's,  and 
by  use  of  the  means  above  sidted,  and  the 
fear  thereof,  have,  within  a  yery  few  years, 
forced  the  following  named  manufacturers 
of  hats  in  the  United  States  to  yield  to  theii; 
demand,  and  unionize  their  factories,  viz.: 
[Here  follow  70  names  of  corporations  and 
individuals] :  and  until  there  remained,  ac- 
cording to  the  statements  of  the  defendants, 
only  12  hat  factories  in  the  United  States 
which  had  not  submitted  to  their  said  de- 
mands, and  the  defendants,  in  pursuing  their 
warfare  against  the  plaintiffs,  as  herein- 
after set  forth,  and  in  connection  with  their 
said  acts  against  them,  have  made  public 
announcement  of  that  fact  and  of  the  firms 
so  coerced  by  them,  in  order  thereby  to  in- 
crease the  effectiveness  of  their  acts  in  in- 
timidating said  wholesale  dealers  and  their 
customers  in  states  other  than  Connecticut, 
from  buying  hats  from  plaintiffs,  as  here- 
inafter set  forth. 

"18.  To  carry  out  said  scheme  and  pur- 
pose, the  defendants  have  appointed  and  em- 
ployed, and  do  steadily  employ,  certain  spe- 
cial agents  to  act  in  their  behalf,  with  full 
and  express  authority  from  them  and  the 
other  members  of  said  combination,  and  un- 
der explicit  instructions  from  them,  to  use 
every  means  in  their  power  to  compel  all 
sueA  manufacturers  of  hats  to  so  unionize 
tAefr  iketoricB,   mnd  each   and   mil  of   the 
^0S 


defendants  in  this  suit  did  the  several  acts 
hereinafter  stated,  either  by  themselves  or 
their  agents,  by  them  thereto  fully  author- 
ized. 

"19.  On  or  about  March  1,  1901,  in  pur- 
suance of  said  general  scheme  and  purpose, 
the  defendants  and  the  other  members  of 
said  combination,  the  United  Hatters  of 
North  America,  through  their  agents,  the 
said  John  A.  Moffit,  Martin  Lawlor,  John 
Phillips,  James  P.  Maher,  and  Charles  J. 
Barrett,  who  acted  for  themselves  and  the 
other  defendants,  demanded  of  the  plaintiffs 
that  they  should  unionize  their  said  factory, 
in  the  making  and  finishing  departments, 
and  also  thereby  acquire  the  right  to  use  and 
use  the  said  Union  label,  subject  to  tlie 
right  of  the  defendants  to  recall  the  same 
at  pleasure,  in  all  hats  made  by  them,  and 
then  notified  the  plaintiffs  that,  if  they 
failed  to  yield  to  said  demand,  the  defend- 
ants and  all  the  other  members  of  the  said 
combination  known  as  the  United  Ilatter» 
of  North  America  would  resort  to  their  said 
usual  and  well-known  methods  to  compel 
them  so  to  do.  After  several  conferences, 
and  in  April,  1901,  the  plaintiffs  replied  ta 
the  said  demand  of  the  defendants  as  fol- 
lows ; 

"  'Firmly  believing  that  we  are  acting  for 
the  best  interests  of  our  firm,  for  the  best 
interests  of  those  whom  we  employ,  and  for 
the  best  interests  of  Danbury,  by  operating 
an  independent  or  open  factory,  we  hereby 
notify  you  that  we  decline  to  have  our  shop 
unionized,  and,  if  attacked,  shall  use  all 
lawful  means  to  protect  our  business  inter- 
ests.' 

"The  plaintiffs  were  then  employing  many 
union  and  nonunion  men,  and  their  said  fac- 
tory was  running  smoothly  and  satisfactory 
both  to  the  plaintiffs  and  their  employees. 
The  defendants,  their  confederates  and 
agents,  deferred  the  execution  of  their  said 
threat  against  the  plaintiffs  until  the  con- 
clusion of  their  attack  made  in  pursnanee 
of  the  same  general  scheme  and  purpose 
against  H.  H.  Roelofs  &  Com)>any.  which 
resulted  in  the  surrender  of  Roelofs  &  Com- 
pany on  July  15,  1902.  except  that  the  de- 
fendants, their  confederates  and  agents,  in 
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When  cattle  are  sent  for  sale  from  a  place  to 
one  state,  with  the  expectation  that  they 
will  end  their  transit  after  purchase  in  an- 
other, and  when,  in  effect,  they  do  so,  with 
only  the  interruption  necessary  to  find  a 
purchaser  at  the  stock  yards,  and  when  this 
is  a  typical,  constantly  recurring  course,  the 
current  thus  existing  is  a  current  of  com- 
merce among  the  states,  and  the  purchase  of 
the  cattle  is  a  part  and  incident  of  such 


commerce. 


»» 


The  general  objection  is  urged  that  the 
hill  does  not  set  forth  sufficient  definite  or 
specific  facts.  This  objection  is  serious,  but 
it  seems  to  us  inherent  in  the  nature  of  the 
case.  The  scheme  alleged  is  so  vast  that  it 
presents  a  new  problem  in  pleading.  If,  as 
we  must  assume,  the  scheme  is  entertained, 


it  is,  of  course,  contrary  to  the  very  words 
of  the  statute.  Its  size  makes  the  violation 
of  the  law  more  conspicuous,  and  yet  the 
same  thing  makes  it  im)X)ssible  to  fasten  the 
principal  fact  to  a  certain  time  and  place. 
The  elements,  too,  are  so  nunioroiis  and  shift- 
ing, even  the  eonstituent  parts  all'^^od  are, 
and  from  their  nature  must  be,  so  extensive 
in  time  and  space,  that  something  of  the 
same  impossibility  applies  to  them. 

•  ••••• 

"The  scheme  as  a  whole  sot'nis  to  ns  to 
be  within  reach  of  the  law.  The  conslitii-'ut 
elements,  as  we  have  slated  thcni,  are  eiioii^rh 
to  give  to  the  sehenio  a  boily.  and,  for  all 
that  we  can  say,  to  accomplisli  it.  More 
over,  M'hatcver  we  may  think  of  tht'iii  scp- 
arately,  when  we  take  them  up  as  ili^tinct 


November,  1901,  caused  the  said  American  cion,  and  without  warninp^  or  infnrnj.ition 

Federation   of  I>abor  to  declare   a  boycott  to  the   plaintifV'^.  the  conc-crtod  :iiui   >iinul- 

against  any  dealer  or  dealers  who  should  taneous  withdrawal  of  all  \\\o  niMkcr^  and 

handle  the  products  of  the  plaintiffs.  finishers    of   hats   then    wnrkjn;;    for   them, 

"20.  On  or  about  July  25,  1902,  the  de-  who  were  not  meniluTs  nf  iht'ir  >»;n«l  lomhi- 
fendants,  individually  and  collectively,  and  nation,  the  United  llaitns  of  Xorih  Amer- 
as  members  of  said  combinations  and  asso-  ica,  as  well  as  those  who  were  such  nioni- 
ciations,  and  with  other  persons  whose  bers,  and  thoroby  rripplo  the  operatinn  of 
names  are  unknown  io  the  plaintiffs,  asso-  the  plaintiffs'  fnolory,  and  pn-vrnt  tho  ]»lnin- 
ciatcd  with  them,  in  pursuance  of  the  gen-  tiffs  from  filling  a  lar;ro  nunihcr  of  onlers 
eral  scheme  and  purpose  aforesaid,  to  force  then  on  hand,  from  such  wholc«;:ili»  dealers 
all  manufacturers  of  fur  hats,  and  particu-  in  states  other  than  Connerti<-ut.  whieh  they 
larly  the  plaintiffs,  to  so  unionize  their  fac-  had  engaged  to  fill  and  were  then  in  the  act 
tories,  wantonl}',  wrongfully,  maliciously,  of  filling,  as  was  well  known  to  the  defend- 
unlawfully,  and  in  violation  of  the  provi-  ants;  in  connection  therewith  to  declare  a 
sions  of  the  'act  of  Congress  approved  July  boycott  against  all  hats  niatle  for  >nlc  and 
2,  1890'  [20  Stat,  at  L.  200,  chap.  047.  U.  sold  and  delivered,  or  to  be  s«dd  or  deliv- 
S.  Comp.  Stat.  1901,  p.  3200],  and  entitled  erod,  by  the  plaintiffs  to  H;nd  wlmhsale 
*An  Act  to  Protect  Trade  and  Commerce  dealers  in  states  othor  than  t'onnec  ti«iit. 
Against  Unlawful  Restraints  and  Monopo-  and  to  actively  boycott  the  sauK*  and  the 
lies,*  and  with  intent  to  injure  the  pro|>erty  business  of  those  who  should  deal  in  them. 
and  business  of  the  plaintiffs  by  means  of  and  thereby  prevent  the  sale  of  the  sann- 
acts  done  which  are  forbidden  and  declared  by  those  in  whose  hands  they  mijrlit  l»e  or 
to  be  unlawful  bj'  said  act  of  Congress,  en-  come  through  said  interstate  tracK'  in  said 
tered  into  a  combination  and  conspiracy  to  several  states :  to  procure  an<l  <*ause  others  of 
restrain  the  plaintiffs  and  their  customers  said  combinations  united  with  them  in  ^aid 
in  states  other  than  Connecticut,  in  carry-  American  Federation  of  Labor,  in  like  man- 
ing  on  said  trade  and  commerce  among  the  ner  to  declare  a  boycott  a.L'ainst  and  to 
several  states,  and  to  wholly  prevent  them  actively  boycott  the  same  and  the  Imsjness 
from  engaging  in  and  carrying  on  said  trade  of  guch  wholesale  dealers  as  should  buy  or 
and  commerce  between  them,  and  to  prevent  ^pn  them,  and  of  those  who  should  purchase 
the  plaintiffs  from  selling  their  hats  to  them  from  such  wholesale  dealers:  t<.  inlimi- 
wholesale  dea  ers  and  purchasers  m  said  ^j^^^  ^^^^^  wholesale  dealers  from  ]uinhas- 
states  other  than  Connecticut,  and   to  pre  •       ^^  ^^.^y        -^  ^he  hats  of  the    .laintiff 

vent  said  dealers  and  customers  in  said  oth-  .      •   r    -.•       *i ♦!    *  4i,     *.»     •     .    n   i 

er  states  from  buying  the  same,  and  to  pre-  »>>'  inform  ng  them  that  the  An  er.can   led. 

vent    the    plaintiffs    from    obtaining    orders  «»■**'«"    f^   ^^*^f   l^ad    declared    a    boycott 

for  their  hats  from  such  customers,  and  fill-  against   the   product  of   the   ]daintiffs   and 

ing  the  same,  and  shipping  said  hats  to  said  against  any   dealer  who  should   handle   it, 

customers  in  said  states  as  aforesaid,  and  and  that  the  same  was  to  be  actively  j)res,sed 

thereby  injure  the  plaintiffs  in  their  prop-  against  them,  and  by  distrihutin;:  circulars 

erty  and  business,  and  to  render  unsalable  containing    notices    that    such    «lealers    ami 

the  product  and  output  of  their  said  factory,  their   customers   were   to   be   bo\eotted:    to 

■o  the  subject  of   interstate   commerce,   in  threaten  with  a  boycott  those  eustoiiuMs  who 

whosoever's   hands    the   same   might   be   or  should  buy  any  goo<ls  whatt'ver,  even  thou^^h 

come,  through  said  interstate  trade  and  com-  union-made,  of  such  boycotted  dealers,  and 

merce,  and  to  employ  as  means  to  carry  out  at  the  same  time  to  notify  such  whoN'xilo 

said   combination   and    conspiracy   and   the  dealers  that  they  were  at  jib(»rty  to  <leal  in 

purposes  thereof,  and  accomplish  the  same,  the  hats  of  any' other  nonunirm  manufactu* 

the  following  measures  and  acts,  viz,:  rer  of  similar  quality  to  those  made  by  the 

"To  cause,  by  means  of  threats  and  coer-  plaintiffs,  but   must  not  deal   in   the   hats 
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eharges,  they  are  alleged  ■ofBciently  as  ele- 
(Sttjineiits  of  a  scheme.  It  is  ^suggested  tliat  the 
several  acts  charged  are  lawful  and  that  in- 
tent can  make  bo  difference.  But  they  are 
bound  together  as  the  parts  of  a  single  plan. 
The  plan  may  make  the  parts  unlawful." 

And  the  same  principle  was  expressed  in 
Aikens  v.  Wisconsin,  195  U.  S.  194,  49  L.  ed. 
154.  25  Sup.  Ct.  Rep.  3,  involving  a  statute 
of  Wisconsin  prohibiting  combinations  "for 
the  purpose  of  wilfully  or  maliciously  in- 
juring another  in  his  reputation,  trade,  busi- 
ness, or  profession,  by  any  means  whatever,** 
etc..  in  which  Mr.  Justice  Holmes  said: 

'The  statute  is  directed  against  a  series 
of  acts,  and  acts  of  several,  the  acts  of  com- 
bining, with  intent  to  do  other  acts.  'The 
very  plot  is  an  act  in  itself.'     Mulchay  v. 


Queen,  L.  R.  3.  H.  L.  306,  317.  But  an  aet, 
which,  in  itself,  is  merely  a  voluntary  mnt- 
colar  contraction,  derives  all  its  character 
from  the  consequences  which  will  follow  it 
under  the  circumstances  in  which  it  was 
done.  When  the  acts  consist  of  mak- 
ing a  combination  calculated  to  cause  tem- 
poral damage,  the  power  to  punish  such  acts, 
when  done  maliciously,  cannot  be  denied  be- 
cause they  are  to  be  followed  and  worked 
out  by  conduct  which  might  have  been  law- 
ful if  not  preceded  by  the  acts.  No  conduct 
has  such  an  absolute  privilege  as  to  justify 
all  possible  schemes  of  which  it  may  be  a 
part.  The  most  innocent  and  constitution- 
ally protected  of  acts  or  omissions  may  be 
made  a  step  in  a  criminal  plot,  and.  if  it  is 
a  step  in  a  plot,  neither  its  innocence  nor 


made  by  the  plaintiffs  under  threats  of  such 
boycotting;  to  falsely  represent  to  said 
wholesale  dealers  and  their  customers,  that 
the  plaintiffs  had  discriminated  against  the 
union  men  in  their  employ,  had  thrown 
them  out  of  employment  because  they  re- 
fused to  give  up  their  union  cards  and  teach 
boys,  who  were  intended  to  take  their  places 
after  seven  months'  instruction,  and  had 
driven  their  employees  to  extreme  measures 
^by  their  persistent,  unfair,  and  un-Amer- 
ican policy  of  antagonizing  union  labor, 
forcing  wages  to  a  star\'ation  scale,  and 
given  boys  and  cheap,  unskilled  foreign  la- 
bor preference  over  experienced  and  capable 
union  workmen,'  in  order  to  intimidate  «aid 
dealers  from  purchasing  said  bats  by  rea- 
son of  the  prejudice  thereby  created  against 
the  plaintiffs  and  the  hats  made  by  them 
among  those  who  might  otherwise  purchase 
them :  to  use  the  said  union  label  of  said  the 
United  Hatters  of  North  America  as  an 
instrument  to  aid  them  in  carrying  out  said 
conspiracy  and  combination  against  the 
plaintiffs'  and  the  customers'  interstate 
trade  aforesaid,  and,  in  connection  with  the 
boycotting  above  mentioned,  for  the  purpose 
of  describing  and  identifying  the  hats  of 
the  plaintiffs,  and  singling  them  out  to  be 
so  boycotted:  to  employ  a  large  number  of 
agents  to  visit  said  wholesale  dealers  and 
their  customers,  at  their  several  places  of 
business,  and  threaten  them  with  loss  of 
business  if  thev  should  Iniv  or  handle  the 
hats  of  the  plaintiffs,  and  thereby  prevent 
tliem  from  buying  said  hats.  and.  in  connec- 
tion therewith,  to  cause  said  dealers  to  be 
waited  untm  by  committees  representing 
large  eonminations  of  persons  in  their  sev- 
eral localities  to  make  similar  threats  to 
them:  to  use  the  daily  press  in  the  locali- 
ties where  such  wholesale  dealers  reside  and 
do  business,  to  announce  and  advertise  the 
said  boycotts  against  the  hats  of  the  plain- 
tiffi*  and  said  wholesale  dealers,  and  thereby 
make  the  same  more  effective  and  oppressive, 
and  to  use  the  columns  of  their  said  paper, 
the  Journal  of  the  United  Hatters  of  North 
America,  for  that  purpose,  and  to  describe 
//v'  jictit  of  their  said  agents  in  prosecuting 


"21.  Afterwards,  to  wit,  on  July  25.  1902, 
and  on  divers  days  since  hitherto,  the  de- 
fendants, in  pursuance  of  said  combination 
and  conspiracy,  and  to  carry  the  same  into 
effect,  did  cause  the  concerted  and  simulta- 
neous withdrawal,  by  means  of  threats  and 
coercion  made  by   them,  and  without   pre- 
vious warning  or  information  thereof  to  the 
plaintiffs,   of   all    but    10   of  the   nonunion 
makers  and  finishers  of  hats  then  working 
for  them,  as  well  as  all  of  their  union  mak- 
ers and  finishers,  leaving  large  numbers  of 
hats  in  an  unfinished  and  perishable  condi- 
tion, with  intent  to  cripple,  and  did  thereby 
cripple,  the  operation  of  the  plaintiffs'  fac- 
tory until  the  latter  part  of  October.  1902, 
and   thereby   prevented  the   plaintiffs   from 
tilling  a  large  numlier  of  orders  then  on  hand 
'  from  such  wholesale  dealers  in  states  other 
I  than  Connecticut,  which  they  had  engaged  to 
I  fill,  and  were  then  in  the  act  of  filling,  as 
!  well  known  to  the  defendants,  and  thereby 
!  caused  the  loss  to  the  plaintiffs  of  many  or- 
j  ders  from  said  wholesale  dealers  in  other 

•  «tates.    and    greatly   hindered    and    delayed 

•  them  in  filling  such  orders,  and  falsely  rep- 
resenting to  said  wholesale  dealers,  their 
customers,  and  the  public  generally  in  states 
other  than  Connecticut,  that  the  plaintiffs 
nad  discriminated  against  the  union  men 
in  their  employ,  and  had  discharged  or 
thrown  out  of  employment  their  union  men 
in  August.  1902 ;  that  they  had  driven  their 
employees  to  extreme  measures  by  their  per- 
sistent, unfair,  and  un-American  policy  of 
antagonizing  union  labor,  forcing  wages 
down  to  a  starvation  scale,  anu  giving  boys 
and  cheap,  unskilled  foreign  labor  prefer- 
ence over  experienced  and  capable  workmen : 
that  skilled  natters  had  been  discharged 
from  said  factory  for  no  other  cause  than 
their  devotion  and  adherence  to  the  princi- 
ples of  organized  labor  in  refusing  to  give 
up  their  union  cards,  and  to  teach  the  trade 
to  boys  who  were  intended  to  take  the  plaee 
of  union  workmen  after  seven  months'  in- 
struction, and  that,  unable  to  submit  longer 
to  a  system  of  petty  tyrannies  that  might 
be  tolerated  in  Siberia,  but  could  not  be 
borne  by  independent  Americans,  the  work- 
men in  the  factory  inaugurated  the  strike  to 
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the  Constitution  is  sufficient  to  prevent  the 
punishment  of  the  plot  by  law." 

In  Addyston  Pipe  &  Steel  Co.  v.  United 
SUtes,  176  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96,  the  petition  alleged  that  the  de- 
fendants were  practically  the  only  manufac- 
turers of  cast  iron  within  thirty-six  states 
and  territories,  that  they  had  entered  into  a 
combination  by  which  they  agreed  not  to 
compete  with  each  other  in  the  sale  of  pipe, 
and  the  territory  through  which  the  constit- 
uent companies  could  make  sales  was  allot- 
ted between  them.  This  court  held  that  the 
agreement,  which,  prior  to  any  act  of  trans- 
portation, limited  the  prices  at  which  the 
[SCO] pipe  could  be  *sold  after  transportation,  was 
within  the  law.  Mr.  Justice  Peckham,  de- 
livering the  opinion,  said:    ''And  when  Con- 


gress baa  enacted  a  statute  such  as  the  one 
in  question,  any  agreement  or  combination 
which  directly  operates  not  alone  upon  the 
manufacture,  but  upon  the  sale,  transporta- 
tion, and  delivery  of  an  article  of  inter- 
state commerce,  by  preventing  or  restricting 
its  sale,  etc.,  thereby  regulates  interstate 
commerce." 

In  W.  W.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep.  307, 
which  was  an  action  brought  by  a  private 
citizen  under  {  7  against  a  combination  en- 
gaged in  the  manufacture  of  tiles,  defend- 
ants were  wholesale  dealers  in  tiles  in  Cali- 
fornia, and  combined  with  manufacturers  in 
other  states  to  restrain  the  interstate  traf- 
fic in  tiles  by  refusing  to  sell  any  tiles  to 
any  wholesale  dealer  in  California  who  was 


compel  the  firm  to  recognize  their  rights,  in 
order  to  prejudice,  and  did  thereby  preju- 
dice, the  public  against  the  plaintiffs  and 
their  product,  and  in  order  to  intimidate, 
and  did  thereby  intimidate,  said  wholesale 
dealers  and  their  customers,  in  states  other 
than  Connecticut,  from  purchasing  hats 
from  the  plaintiffs  by.  reason  of  the  fear  of 
the  prejudice  created  against  said  hats; 
and,  in  connection  therewith,  declared  a  boy- 
cott against  all  hats  made  for  and  so  sold 
and  delivered,  and  to  be  so  sold  and  deliv- 
ered to  said  wholesale  dealers,  in  states  oth- 
er than  Connecticut,  and  actively  boycotted 
the  same  and  the  business  of  those  who 
dealt  in  them  in  such  other  states,  and 
thereby  restrained  and  prevented  the  pur- 
chase of  the  same  from  the  plaintiffs,  and 
the  .sale  of  the  same  by  those  in  whose  hands 
they  were,  or  might  thereafter  be,  in  the 
course  of  such  interstate  trade,  and  caused 
and  procured  others  of  said  combinations 
united  with  them  in  the  said  American  Fed- 
eration of  Labor  to  declare  a  boycott  against 
the  plaintiffs,  their  product,  and  against  the 
business  of  such  wholesale  dealers  in  states 
other  than  Connecticut,  as  should  buy  or 
sell  them,  and  of  those  who  should  purchase 
from  such  wholesale  dealers  any  goods  what- 
ever, and  further  intimidated  said  whole- 
sale dealers  from  purchasing  or  dealing  in 
hats  made  by  the  plaintiffs,  as  aforesaid, 
by  informing  them  that  the  American  Fed- 
eration of  Labor  had  declared  a  boycott 
against  the  hats  of  the  plaintiffs  and  against 
any  dealer  who  should  handle  them,  and 
that  said  boycott  was  to  be  actively  pressed 
against  them,  and  by  sending  agents  and 
committees  from  various  of  said  labor  or- 
ganizations, to  threaten  said  wholesale  deal- 
ers and  their  customers  with  a  boycott  from 
them  if  they  purchased  or  handled  the  goods 
of  plaintiffs,  and  by  distributing  in  San 
Francisco,  California,  and  other  places,  cir- 
culars containing  notices  that  such  dealers 
and  their  customers  were  to  be  boycotted, 
and  threatened  with  a  boycott,  and  did  ac- 
tively boycott  the  customers  who  did  or 
should  buy  any  goods  whatever,  even  though 
union-made,  of  such  wholesale  dealers  so 
boycotted,  mod  used  the  daily  presi  to  ftd- 
«2  Ia.  ed. 


vertise  and  announce  said  boycott  and  the 
measures  taken  in  pursuance  thereof  by  said 
labor  organizations,  particularly  the  San 
Francisco  Bulletin,  in  its  issues  of  July  2 
and  July  4,  1903,  and  a  daily  paper  pub- 
lished in  Richmond,  Virginia,  on  December 
10,  1902,  and  notified  sucn  wholesale  dealers 
in  states  other  than  Connecticut,  that  they 
were  at  liberty  to  deal  in  the  hats  of  any 
other  nonunion  hat  manufacturer  of  similar 
quality  to  those  of  the  plaintiffs,  but  they 
must  not  deal  in  hats  made  by  the  plain- 
tiffs, under  threats  of  being  boycotted  for 
so  doing,  and  used  the  said  union  label  of 
the  United  Hatters  of  North  America  as  an 
instrument  to  aid  them  in  carrying  out  said 
combination  and  conspiracy  against  the 
plaintiffs'  and  their  customers'  interstate 
trade,  as  aforesaid,  and,  in  connection  with 
such  boycotting,  by  using  the  same,  and  its 
absence  from  the  hats  of  the  plaintiffs,  as  an 
insignia  or  device  to  indicate  to  the  pur- 
chaser that  the  hats  of  the  plaintiffs  were  to 
be  boycotted,  and  to  point  them  out  for  that 
purpose,  and  emj^oyed  a  large  number  of 
agents  to  visit  said  wholesale  dealers  and 
their  customers  at  their  several  places  of 
business  in  each  of  said  states,  particularly 
Philadelphia  and  other  places  in  the  state 
of  Pennsylvania,  in  Baltimore,  in  the  state 
of  Maryland,  in  Richmond  and  other  places 
in  the  state  of  Virginia,  and  in  San  Fran- 
cisco and  other  places  in  the  state  of  Cali- 
fornia, to  intimidate  and  threaten  them,  If 
they  should  continue  to  deal  in  or  handle 
the  hats  of  the  plaintiffs,  and,  among  manv 
other  instances  of  like  kind,  the  said  Wil- 
liam C.  Hennelly  and  Daniel  P.  Kelly,  in 
behalf  of  all  said  defendants,  and  acting  for 
them,  demanded  the  firm  of  Triest  &  Com- 
pany, wholesale  dealers  in  hats,  doing  busi- 
ness in  said  San  Francisco,  that  they  should 
agree  not  to  buy  or  deal  in  the  hats  made 
by  the  plaintiffs,  under  threats  made  by 
them  to  said  firm  of  boycotting  their  busi- 
ness and  that  of  their  customers,  and,  upon 
their  refusing  to  comply  with  such  demand 
and  yield  to  such  threats,  the  defendants, 
by  their  said  agents,  caused  announcement 
to  be  made  in  the  newspapers  of  said  city 
that  said  Triest  ft  Company  were  to  be  boy- 
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not  a  member  of  the  association,  except  at  a 
prohibitive  rate.  The  case  was  a  commercial 
boycott  against  such  dealers  in  California 
as  would  not  or  could  not  obtain  member- 
ship in  the  association.  The  restraint  did 
not  consist  in  a  ph^'sical  obstruction  of  in- 
terstate commerce,  but  in  the  fact  that  the 
plaintiff  and  other  independent  dealers  could 
not  purchase  their  tiles  from  manufacturers 
in  other  states  because  such  manufacturers 
had  combined  to  boycott  them.  This  court 
hehl  that  this  obstruction  to  the  purchase  of 
tiles,  a  fact  antecedent  to  phj'sical  trans- 
portation, was  within  the  prohibition  of  tho 
act.  Mr.  Justice  Peckham,  speaking  for  the 
court,  said,  concerning  the  agreement,  that 
it  "restrained  trade,  for  it  narrowed  the 
market  for  the  sale  of  tiles  in  California 
from  the  manufacturers  and  dealers  therein 
in  other  states,  so  that  they  could  only  be 
sold  to  the  members  of  the  association,  and 
it  enhanced  prices  to  the  nonmember." 

The  averments  here  are  that  there  was  an 
existing  interstate  traffic  between  plaintiffs 
and  citizens  of  other  states,  and  that,  for 
tlio  direct  purpose  of  dc-ntroying  such  inter- 
state traflie,  defendants  combined  not  merely 
to  prevent  plaintiffs  from  manufacturing  ar- 
ticles then  and  there  intended  for  transpor- 
tation beyond  the  state,  init  also  to  prevent 
the  vendees  from  reselling  the  hats  which 
they    had    imported   from   Connecticut,   or 


cotted  therefor,  and  that  the  labor  council 
of  San  Francisco  would  be  addressed  by 
them  for  that  purpose,  and  that  they  had 
procured  a  boycott  to  be  declared  by  said 
labor  council,  and  thereupon  the  defendants, 
through  their  said  agents,  Hennclly  and 
Kelly,  printed,  published,  issued,  and  dis- 
tributed to  the  retail  dealers  in  hats,  in 
several  states  upon  the  Pacific  coast,  the 
following  circular,  to  wit: 

"San  Francisco  Labor  Council, 
Affiliated  with  the  American  Federation  of 

Labor, 

Secretary's  OflTice,  927  Market  Street, 

Rooms,    405,    400.    407    Emma    SpreckePs 

Ituilding. 
Meets  every  Friday,  at  1169  Mission  St. 
"Telephone,  South,  447. 
"Address  all  communications  to  927  Mar- 
ket Street. 

"San  Francisco,  July  3,  1903. 
"To  whom  it  may  concern: 

"At  a  special  meeting  of  the  San  Fran- 
cisco T^bor  Council  held  on  the  above  date, 
the  hat -jobbing  concern  known  as  Triest  & 
Company,  116  Sansomc  street.  San  Fran- 
cisco, was  declared  unfair  for  persistently 
patronizing  the  unfair  hat-manufacturing 
concern  of  D.  E.  Loewe  &  Company,  Dan- 
bury,  Connecticut,  where  the  union  hatters 
have  been  on  strike,  for  union  conditions, 
since  August  20,  1902.  Triest  &  Company 
irjJ]  be  retained  on  the  unfair  Hat  as  long 
502 


from  ^further  negotiating  with  plaintiffs  for  [SO] 
the  purchase  and  intertransportation  of  such 
hats  from  Connecticut  to  the  various  places 
of  destination.  So  that,  although  some  of 
the  means  whereby  the  interstate  traffic  was 
to  be  destroyed  were  acts  within  a  state,  and 
some  of  them  were,  in  themselves,  as  a  part 
of  their  obvious  purpose  and  effect,  beyond 
the  scope  of  Federal  authority,  still,  as  we 
have  seen,  the  acts  must  be  considered  as  a 
whole,  and  the  plan  is  open  to  condemna- 
tion, notwithstanding  a  negligible  amount 
of  intrastate  business  might  be  affected  in 
carrying  it  out.  If  the  purposes  of  the  com- 
bination were,  as  alleged,  to  prevent  any  in- 
terstate transportation  at  all,  the  fact  that 
the  means  operated  at  one  end  before  phys- 
ical transportation  commenced,  and,  at  the 
other  end,  after  the  physical  transportation 
ended,  was  immaterial. 

Nor  can  the  act  in  question  be  held  inap- 
plicable because  defendants  were  not  them- 
selves engaged  in  interstate  commerce.  The 
act  made  no  distinction  between  classes.  It 
provided  that  "every"  contract,  combination, 
or  conspiracy  in  restraint  of  trade  was  il- 
legal. The  records  ol  Congress  show  that 
several  efforts  were  made  to  exempt,  by  leg- 
islation, organizations  of  farmers  and  la- 
bor(T8  from  the  operation  of  the  act,  and 
that  all  these  efforts  failed,  so  that  the  act 
remained  as  we  have  it  before  us. 

In  an  early  case  (United  States  v.  Work- 


«n 
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as  they  handle  the  product  of  this  unfair 
hat-manufacturing  concern.  Union  men  do 
not  usually  patronize  retail  stores  who  buy 
from  unfair  jobbing  houses  or  manufactur- 
ers. Under  these  circumstances,  all  friends 
of  organized  labor,  and  those  desiring  the 
patronage  of  organized  workers,  will  not 
buy  goods  from  Triest  k  Company,  116  San- 
some  street,  San  Francisco. 

"Yours  respectfully. 

"G.  B.  Benham. 
"President  S.  F.  Labor  Council. 
"T.  E.  Zant, 

"Secretary  S.  F.  Labor  Council,    [l.  •.> 
AV.  C.  Hennelly, 
D.  F.  Kelley, 
"Representing  United  Hatters  of  North 
America." 

"Also  the  following,  to  wit: 

"San  Francisco  Labor  Council, 
Affiliated  with  American  Federation  of  La- 
bor, 
Secretary's  Office,  927  Market  Street, 
Rooms    405,    406.    407    Emma    Spreckel% 

Building. 
Meets  every  Friday,  at  1169  Mission  St. 
"Telephone,  South,  447. 
"Address  all  communications  to  927  Mar* 
ket  Street. 

"San  Francisco,  July  14,  1903. 

"Messrs. . 

"Gentlemen : — 

""We  beg  lea^  to  call  your  attention  to  the 
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ingmen's  Amalgamated  Council,  26  L.R.A. 
158,  4  Inters.  Com.  Rep.  831,  54  Fed.  994) 
the  United  States  filed  a  bill  under  the  Sher- 
man act  in  the  circuit  court  for  the  eastern 
district  of  Louisiana,  averrinfi^  the  existence 
of  "a  gigantic  and  widespread  combination 
of  the  members  of  a  multitude  of  separate 
organizations  for  the  purpose  of  restraining 
the  commerce  among  the  several  states  and 
with  foreign  countries,"  and  it  was  contend- 
ed that  the  statute  did  not  refer  to  combina- 
tions of  lal>orers.  But  the  court,  granting 
the  injunction,  said: 

"I  think  the  congressional  debates  show 
that  the  statute  had  its  origin  in  the  evils  of 
massed  capital ;  but,  when  the  Congress  came 
to  formulating  the  prohibition,  which  is  the 
yardstick  for  measuring  the  complainant's 
•2] right  to  the  injunction,  •it  expressed  it  in 
these  words:  'Every  contract  or  combina- 
tion in  the  form  of  trust,  or  otherwise  in 
restraint  of  trade  or  commerce  among  the 
aeveral  states  or  with  foreign  nations,  is 
hereby  declared  to  be  illejfal.'  Tlie  subject 
bad  so  broadened  in  the  minds  of  the  legis- 
lators that  the  source  of  the  evil  was  not 
regarded  as  material,  and  the  evil  in  its  en- 
tirety is  dealt  with.  They  made  the  inter- 
diction include  combinations  of  labor  as  well 
as  of  capital ;  in  fact,  all  combinations  in  re- 
straint of  commerce,  without  reference  to  the 
character  of  the  persons  who  entered  into 
them.     It  is  true  this  statute  has  not  been 


much  expounded  by  judges,  but,  as  it  seems 
to  me,  its  meaning,  as  far  as  relates  to  the 
sort  of  combinations  to  which  it  is  to  apply, 
is  manifest,  and  that  it  includes  combina- 
tions which  are  composed  of  laborers  acting 
in  the  interest  of  laborers. 
•  *.«.• 

''It  is  the  successful  effort  of  the  combina- 
tion of  the  defendants  to  intimidate  and 
overawe  others  who  were  at  work  in  con- 
ducting or  carrying  on  the  commerce  of  the 
country,  in  which  the  court  find.**  their  er- 
ror and  their  violation  of  the  statute.  One 
of  the  intended  results  of  their  combined 
action  was  the  forced  stagnation  of  all  the 
commerce  which  flowed  through  New  Or- 
leans. This  intent  and  combined  action  are 
none  the  less  unlawful  because  they  included 
in  their  scope  the  paralysis  of  all  other 
business  within  the  city  as  well." 

The  case  was  affirmed  on  appeal  by  the 
circuit  court  of  appeals  for  the  flftli  circuit. 
6  C.  C.  A.  258,  13  U.  S.  App.  420,  57  Fed.  85. 

Subsequently  came  the  litigation  over  the 
Pullman  strike  and  the  decisions  Re  Debs, 
5  Inters.  Com.  Rep.  163, 64  Fed.  724,  745,  765, 
158  U.  S.  604,  39  L.  ed.  1092,  15  Sup.  Ct. 
Rep.  900.  The  bill  in  that  case  was  filed 
by  the  United  States  against  the  officers  of 
the  American  Railway  Union,  which  alleged 
that  a  labor  dispute  existed  between  the 
Pullman  Palace  Car  Company  and  its  em- 
ployees; that  thereafter  the  four  officers  of 


following  products  which  are  on  the  unfair 
list  of  the  American  Federation  of  Labor. 

"We  do  this  in  order  that  you  refrain  from 
handling  these  goods,  as  the  patronage  of  the 
firms  named  below  is  taken  by  the  organized 
workers  as  an  evidence  of  a  desire  to  pat- 
ronize those  who  are  opposed  to  the  inter- 
ests of  organized  labor.  The  declaration  of 
unfairness  regarding  the  firms  mentioned 
is  fully  sanctioned  and  will  be  supported 
to  the  fullest  degree  by  the  San  Francisco 
Labor  Council. 

"Trusting  that  you  will  be  able  to  avoid 
the  handling  of  these  goods  in  the  future, 
we  are.  Yours  respectfully, 

*'G.  B.  Benham, 

"President. 

"T.  E.  Zant,  Secretary,    [l.  s.] 

"Unfair  list. 

•Toewe  &  Company,  Danbury,  Connecti- 
cut, and  Triest  &  Company.  116  Sansome 
street,  San  Francisco,  hat  manufacturers. 

"Cluett,  Peabody,  &  Company,  shirts  and 
collars,  Troy,  New  York,  and  562  Mission 
street,  San  Francisco,  California. 

"UniUd  Shirt  &  Collar  Company,  Troy, 
New  York,  and  25  Sansome  street,  San 
Francisco,  California. 

"Van   Zandt,  Jacobs,  ft  Company,  Troy, 
New  York;   Greenbaum,  Weil,  ft  Michaels, 
selling  agents,  27  Sansome  street,  San  Fran- 
cisco, California." 
ftl  Ii.  ed. 


"and  caused  said  circulars  to  be  mailed  to 
and  personally  delivered  to  the  retail  deal- 
ers in  hats,  and  the  other  customers  of  said 
Triest  ft  Company,  upon  the  Pacific  coast, 
and  to  many  others,  thereby  causing  the  loss 
of  many  orders  and  customers  to  said  Triest 
ft  Company  and  to  the  plaintiffs,  for  the 
purpose  of  intimidating  and  coercing  said 
Triest  ft  Company  not  to  deal  with  the 
plaintiffs,  and  thereby  cause  the  loss  of  many 
orders  and  customers  to  said  Triest  ft  Com- 
pany and  to  the  plaintiffs. 

"22.  By  means  of  each  and  all  of  said  acts 
done  by  the  defendants  in  pursuance  of  said 
combination  and  conspiracy,  they  have  great- 
ly restrained,  diminished,  and,  in  many 
places,  destroyed  the  trade  and  commerce  of 
the  plaintiffs  with  said  wholesale  dealers.  In 
said  states  other  than  Connecticut,  by  the 
loss  of  many  orders  and  customers  directly 
resulting  therefrom,  and  the  plaintiffs  have 
been  injured  in  their  business  and  property 
by  reason  of  said  combination  and  conspira- 
cy, and  the  acts  of  the  defendants  done  in 
pursuance  thereof,  and  to  carry  the  same 
into  effect,  which  are  declared  to  be  unlaw- 
ful by  said  act  of  Congress,  to  the  amount 
of  eighty  thousand  ($80,000)  dollars,  to  re- 
cover threefold  which  damages,  under  {  7 
of  said  act,  this  suit  is  brought," 
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SnraEKE  Cousi  or  thk  Unixbo  Statu.  Oor.  Tbm; 

the  rulwsj  union  oombined  together  and  u*I*  witUn  tho  limita  of  tlikt  atate  faaa  a 

with  otban  to  oompel  an  KdjuitmeDt  of  inch  power  which  the  BtAta  itwU  does  not  pe«- 

dispute  bj  OKAting  a  boycott  ftgainst  the  msbT" 

can.  dI  the  car  company;  that,  to  make  such  The  qandon  anawen  itsell;  and,  in  tiM 
boycott  effective,  they  had  already  prevent-  light  of  the  authorities,  the  only  tnqoiry  is 
(.soiled  certain  *o{  the  railtoadi  running  ont  of  aa  to  the  iiifficlcncy  of  the  axermenta  of 
Chicago  from  operating  their  trains;  that  (act.  We  have  given  the  declaration  in  full 
tliey  asserted  that  they  coald  and  wonid  tie  in  the  margin,  and  it  appears  therefrom 
up,  paralyze,  and  break  down  any  and  every  that  it  ii  charged  that  defendants  formed 
railroad  which  did  not  accede  to  their  de-  a  combination  to  directly  restrain  plaintilTa' 
mands,  and  that  the  purpose  and  intention  trade;  that  the  trade  to  be  restrained  was 
of  the  combination  was  "to  secure  unto  them-  interstate;  that  certain  means  to  attain  suoli 
■elves  the  entire  control  of  the  interstate,  restraint  were  contrived  to  he  used  and  en- 
industrial,  and  commercial  business  in  which  ployed  to  that  end;  tliat  those  means  were 
the  population  of  the  city  of  Chicago  and  of  so  used  and  unployed  by  defendants,  and 
the  other  communities  along  the  lines  of  that  thereby  they  injured  plaintiffs'  proper- 
road  of  said  railways  are  engaged  with  each  ty  and  business. 

other,  and  to  restrain  any  and  all  other  per-  At  the  risk  of  tedlousnesi,  we  repeat  that 
sons  from  any  independent  control  or  man-  the  complaint  averred  that  plaintiffs  weM 
agement  of  such  interstate,  industrial,  or  manufacturers  of  hats  in  Danbury,  Connee- 
onnniercial  enterprises,  save  according  to  the  ticut,  having  a  factory  there,  and  wore  then 
will  and  with  the  consent  of  the  defendnnts."  and  there  engaged  in  an  interstate  trade  in 
The  circuit  court  proceeded  principsUy  up-  some  twenty  states  other  than  the  state  of 
on  the  Sherman  anti-trust  law,  and  granted  Connecticut;  that  they  were  practically  de- 
an injunction.  In  this  court  the  case  was  pendent  upon  such  interstate  trade  to  con- 
rested  upon  the  broader  ground  that  the  sume  the  product  of  their  factory,  only  a 
Federal  government  had  full  power  over  in-  small  percentage  of  their  entire  outjuit  be- 
terstate  commerce  and  over  the  tranamis-  '"S  consumed  in  the  sUte  of  Connecticut; 
sion  of  the  mails,  and,  in   the  eiercise  of  ""^'■'  **   the  time   the  alleRcd  combinufioB 

those  powers,  could  remove  sverythinB  put  ""  °"'^'''  "■=?  ""*  'V      KT'!'  f  ""f."' 

," ,                  .       ,            ...  ■  1   T      t  utacturiog  a  large  number  of  hats  for  the 

upon  l„eh..y,,  mlu»l  o,  .rl,«c,.l,  M  .b-  ^^^^  J  ,^,j„SJ^  ,„g^™,„l.  tu„  „t" 


struct  the  passage  of  .nterstnte  commerce,  ^„y   „^^   ^.^^^    consignees   and   wl.oi^ale 

or  the  carrying  of  the  mails.    But,  in  refer-  jealers   in    states   other   than   Connecticut, 

ence  to  the  anti-trust  act,  the  court  express-  ^nj  that,  if  prevented  from  carriing  on  tlie 

ly  stated:  wortc    of    manufacturing   these   hats,   they 

"We  enter  into  no  examination  of  the  act  would  be  unable  to  complete  their  eiigage- 

of  July  2,  1890,  chap.  047,  26  Stat,  at  L,  ments. 

209,  U.  6.  Comp.  Stat.  1901,  p.  3200,  upon        That  defendants  were  members  of  a  vast 

which   the   circuit   court   relied   mainly    to  combination  called  The   United   Hatters  of 

sustain  its  jurisdiction.    It  must  not  be  un-  North    America,    comprising    about     D,OQO 

derstood  from  this  that  we  dissent  from  the  members,  and  including  a  large  number  of 

conclusions  of  that  court  in  reference  to  the  •Y**,'""''."/'  ""'^J  "^  ";»'  ^^'^  "™  ««• 

««pe  of  the  act,  but  simply  that  we  prefer  b.ned  with  some   M00,000  other,  into  an- 

,     *^  ^  .    ,  .        A.    .        J  1  other  association   known  as  The  American 

to  rest  our  judgment  on  the  braider  ground  p^^^^ion   of  'Labor,  of   which   thev   wer"(M 

which   has  been  discus«td   in  this   opinion,  ^^^„_  ,hose  members  resided  in 'all  the 

believing  it  of  imporUnce  thst  the  princi-  pi„^    ;„    0,e    .e^^^l    gt„tcs    where    the 

plea  underlying  it  should  be  fully  stated  and  wholesale  dealers  in   hats  and    tbcir  cus- 

alDrmed."  tomers  resided  and  did  business;  that  do- 

Aud,  in  the  opinion,  Mr.  Justice  Brewer,  fendanta    were    "engaged     in     a     combined 

among  other  things,  said  r  scheme  and  effort   to  force  all   manufae- 

"It  is  curious  to  note  the  (act  that  in  a  t„re„  ^f  fur  haU  in  the  United  SUtcs,  in- 
large  proportion  of  the  cases  in  respect  to  eluding  the  plaintiffs,  against  their  will  and 
interstate  commerce  brought  to  this  court  tlieir  previous  policy  of  carrying  on  their 
the  question  presented  was  of  the  validity  of  business,  to  or^niie  their  workmen  in  the 
state  legislation  in  its  bearings  upon  inter-  departments  of  making  and  finishing,  in  eaeh 
state  commerce,  and  the  uniform  course  of  of  tlieir  factories,  into  an  organization,  to 
decision  has  been  to  declare  that  it  is  not  be  part  and  parcel  of  the  said  comblnatloa 
(••djwithin  'the  competency  of  a  state  to  legislate  known  as  the  United  Hatters  of  North  Amer- 
iu  such  a  manner  as  to  obstruct  interstate  ica,  or,  as  the  defendants  and  their  confed- 
commcrce.  If  a  state,  with  its  recognized  crates  term  it,  to  unionize  their  shops,  with 
powers  of  sovereignty,  is  impotent  to  oh-  the  intent  thereby  to  control  the  employment 
struct  interstate  commerce,  can  it  be  that  of  labor  in  and  the  operation  of  said  fac- 
aiif  mere  volnntai;  aHOelation  of  tndivid-  torlat,  OBd  to  subject  the  same  to  the  di- 

»o^  ats  V.  s. 
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reetioB  and  eonirol  of  peraons  oilier  than 
the  owners  of  the  same,  in  a  manner  ex- 
tremely onerous  and  distasteful  to  such  own- 
ers, and  to  carry  out  such  scheme,  effort,  and 
purpose  by  restraining  and  destroying  the  in- 
terstate trade  and  commerce  of  such  manu- 
facturers, by  means  of  intimidation  of 
and  threats  made  to  such  manufac- 
turers and  their  customers  in  the  several 
states,  of  boycotting  them,  their  product, 
and  their  customers,  using  therefor  all  the 
powerful  means  at  their  command  as  afore- 
said, until  such  time  as,  from  the  damage 
and  loss  of  business  resulting  therefrom,  the 
said  manufacturers  should  yield  to  the  said 
demand  to  unionise  their  factories." 

That  the  conspiracy  or  combination  was  so 
far  progressed  that  out  of  eighty-two  manu- 
facturers of  this  country  engaged  in  the  pro- 
duction of  fur  hats,  seventy  had  accepted 
the  terms  and  acceded  to  the  demand  that 
the  shop  should  be  conducted  in  accordance, 
9o  far  as  conditions  of  employment  were 
concerned,  with  the  will  of  the  American 
Federation  of  Labor;  that  the  local  union 
demanded  of  plaintiffs  that  they  should 
unionize  their  shop  under  peril  of  being  boy- 
oott4Kl  by  this  combination,  which  demand 
plaintiffs  declined  to  comply  ^vith;  that 
thereupon  the  American  Federation  of  La- 
bor, acting  through  its  ofticial  organ  and 
through  its  organizers,  declared  a  boycott. 
fSOO]     ♦The  complaint  then  thus  continued: 

"•20.  On  or  about  July  25,  1902,  the  de- 
fendants individually  and  collectively,  and 
as  members  of  said  combinations  and  asso- 
ciations, and  with  other  persons  whose 
names  are  unknown  to  the  plaintiffs,  as- 
sociated with  them,  in  pursuance  of  the  gen- 
eral scheme  and  purpose  aforesaid,  to 
force  all  manufacturers  of  fur  hats,  and  par- 
ticularly the  plaintiffs,  to  so  unionize  their 
factories,  wantonly,  wrongfully,  maliciously, 
unlawfully,  and  in  violation  of  the  provi- 
sions of  the  'act  of  Congress  approved  July 
2,  1890'  [26  Stat,  at  L.  209,  chap.  647,  U. 
S.  Comp.  »tat.  1901,  p.  3200],  and  entitled 
'An  Act  to  Protect  Trade  and  Com- 
merce Against  Unlawful  Restraints  and 
Monopolies/  and  with  intent  to  injure  the 
property  and  business  of  the  plaintiffs  by 
means  of  acts  done  which  are  forbidden  and 
declared  to  be  unlawful  by  said  act  of  Con- 
press,  entered  into  a  combination  and  con- 
spiracy to  restrain  the  plaintiffs  and 
their  customers  in  states  other  than 
Connecticut,  in  carrying  on  said  trade 
and  commerce  among  the  several  states, 
and  to  wholly  prevent  them  from  en- 
gaging in  and  carrying  on  said  trade  and 
commerce  between  them  and  to  prevent  the 
plaintiffs  from  selling  their  hats  to  whole- 
sale dealers  and  purchasers  in  said  states 
other  than  Connecticut,  and  to  prevent  said 
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deakra  and  euatomers  in  said  other  statea 
from  buying  the  same,  and  to  prevent  the 
plaintiffs  from  obtaining  orders  for  their 
hats  from  such  customers,  and  filling  the 
same,  and  shipping  said  hats  to  said  cus- 
tomers in  said  states,  as  aforesaid,  and 
thereby  injure  the  plaintiffs  in  their  property 
and  business,  and  to  render  unsalable  the 
product  and  output  of  their  said  factory,  so 
the  subject  of  interstate  commerce,  in  whoso- 
over's  hands  the  same  might  be  or  come, 
through  said  interstate  trade  and  com- 
merce, and  to  employ  as  means  to  carry  out 
said  combination  and  conspiracy  and  the 
purposes  thereof,  and  accomplish  the  same, 
the  following  measures  and  acts,  viz,: 

"To  cause,  by  means  of  threats  and  coer- 
cion, and  without  warning  or  information  to 
the  plaintiffs,  the  concerted  and  simultane- 
ous withdrawal  of  all  the  makers  and  fin- 
ishers of  hats  then  working  for  them,  who 
were  not  members  of  their  said  *combination,[S07] 
the  United  Hatters  of  North  America,  as 
well  as  those  who  were  such  members,  and 
thereby  cripple  the  operation  of  the  plain- 
tiffs' factory,  and  prevent  the  plaintiffs 
from  filling  a  large  number  of  orders  then 
on  hand,  from  such  wholesale  dealers  in 
states  other  than  Connecticut,  which  they 
had  engaged  to  fill  and  were  then  in  the  act 
of  filling,  as  was  well  known  to  the  defend- 
ants; in  connection  therewith  to  declare  a 
boycott  against  all  hats  made  for  sale  and 
sold  and  delivered,  or  to  be  so  sold  or  deliv- 
ered, by  the  plaintiffs  to  said  wholesale  deal- 
ers in  states  other  than  Connecticut,  and  to 
actively  boycott  the  same  and  the  business 
of  those  who  should  deal  in  them,  and  there- 
by prevent  the  sale  of  the  same  by  those 
in  whose  hands  they  might  be  or  come 
through  said  interstate  trade  in  said  sever- 
al states;  to  procure  and  cause  others  of 
said  combinations  united  with  them  in  said 
American  Federation  of  Labor  in  like  man- 
ner to  declare  a  boycott  against,  and  to 
actively  boycott,  the  same  and  the  business 
of  such  wholesale  dealers  as  should  buy  or 
sell  them,  and  of  those  who  should  purchase 
them  from  such  wholesale  dealers;  to  intim- 
idate such  wholesale  dealers  from  purchas- 
ing or  dealing  in  the  hats  of  the  plaintiffs 
by  informing  them  that  the  American  Feder- 
ation of  Labor  had  declared  a  boycott 
against  the  product  of  the  plaintiffs  and 
against  any  dealer  who  should  handle  it, 
and  that  the  same  was  to  be  actively  pressed 
against  them,  and  by  distributing  circulars 
containing  notices  that  such  dealers  and 
their  customers  were  to  be  boycotted;  to 
threaten  with  a  boycott  those  customers  who 
should  buy  any  goods  whatever,  even  though 
union-made,  of  such  boycotted  dealers,  and 
at  the  same  time  to  notify  such  wholesale 
dealers  that  they  were  at  liberty  to  deal  in 
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the  hats  of  any  other  nonunion  manufac- 
turer of  similar  quality  to  those  made  by 
the  plaintiffs,  but  miist  not  deal  in  the  hats 
tiinde  by  the  plaintiffs  under  threats  of  such 
!M>ycotting;  to  falsely  represent  to  said 
wlmlesale  dealers  and  their  customers,  that 
the  plaintiffs  had  discriminated  against  the 
union  men  in  tlieir  employ,  had  thrown  them 
out  of  employment  because  they  refused  to 

[S08];rive  up  their  union  cards  and  *  teach  boys, 
who  wore  intondcd  to  take  their  places  after 
seven  months'  instruction,  and  had  driven 
their  employees  to  extreme  measures  *by 
their  persistent,  unfair,  and  un-American 
policy  of  antagonizing  union  labor,  forcing 
wages  to  a  starvation  scale,  and  given  boys 
and  cheap  unskilled  foreign  labor  prefer- 
ence over  experienced  and  capable  union 
workmen/  in  order  to  intimidate  said  deal- 
ers from  purchasing  said  hats  by  reason  of 
the  prejudice  thereby  created  against  the 
pInintifTs  and  the  hats  made  by  them  among 
those  who  might  otherwise  purchase  them; 
to  use  the  said  union  label  of  said  the  United 
flatters  of  North  America  as  an  instrument 
to  aid  them  in  carrying  out  said  conspiracy 
and  «*ombination  against  the  plaintiffs*  and 
their  customers'  interstate  trade  aforesaid, 
and.  in  connection  with  the  boycotting  above 
mentioned,  for  the  puri>ose  of  describing 
and  identifying  the  hats  of  the  plaintiffs  and 
singling  thoni  out  to  be  so  boycotted;  to  em- 
ploy a  large  number  of  agents  to  visit  said 
wholesale  dealers  and  their  customers,  at 
their  several  places  of  business,  and  threat- 
en them  with  loss  of  business  if  they  should 
Iniy  or  handle  the  hats  of  the  plaintiffs,  and 
thereby  prevent  them  from  buying  said  hats, 
and.  in  connection  therewith,  to  cause  said 
dealers  to  be  waited  upon  by  committees 
representing  large  combinations  of  persons 
in  tlieir  several  localities  to  make  similar 
threats  to  them;  to  use  the  daily  press  in 
the  localities  where  such  wholesale  dealers 
reside  and  do  business,  to  announce  and  ad- 
vertise the  said  bi^ycotts  against  the  hats  of 
the  plaintiffs  and  said  wholesale  dealers,  and 
thereby  make*  the  same  more  effective  and 
0[)pres«;ive.  and  to  use  the  columns  of  their 
said  ]>a]>er.  the  Journal  of  the  United  Hat- 
ters of  Xortli  America,  for  that  purpose,  and 
to  describe  the  acts  of  their  said  agents  in 
pro:(ecuting  the  same.*' 

And  then  follow(>d  the  averments  that  the 
defendants  proceeded  to  carry  out  their  com- 
bination to  restrain  and  destroy  interstate 
trade  and  coniiut^ree  between  plaintiffs  and 
tlH'ir  ci'j^toniers  in  other  states  by  employ- 
in;;  the  identical  means  contrived  for  that 
purix)s;  :  and  that,  by  reason  of  those  acts. 

[309pplaintitrs  were  damaged  in  their  business 
and   pro]>»rty  in  some  $80,000. 
We  think  a  ease  within  the  statute  was  set 


up  and  that  the  demurrer  should  have 
overruled. 

Judgment  reversed  and  cause  remanded 
with  a  direction  to  proceed  accordingly. 


R.  ALLYN  LEWIS  and  Laetitia  M.  Lewia, 

Appts., 
v. 
FRED  HERRERA,  Receiver  of  the  Inter- 
national Bank  in  Nogales. 

(See  6.  C.  Reporter's  ed.  309-316.) 

Courts  ^  following    decisions    off    teni* 
torlal  courts  ^  statutory  construction. 

1.  The  construction  of  a  territorial  stat- 
ute by  the  local  courts  is  of  great,  if  not 
controlling,  weight. 

Acknowledgment  ^  necessity  to  Talidata 
deed. 

2.  Acknowledgment  by  the  grantor  before 
a  proper  officer  is  made  as  much  a  pre- 
requisite to  the  validity  of  a  deed  as  the 
signing,  by  Ariz.  Rev.  *  Stat.  1901,  H  725, 
providing  that  "every  deed  or  conveyance  of 
real  estate  .  .  .  'must  be  duly  acknowl- 
edged before  some  officer  authorized  to  take 
acknowledgments,  and  properly  certified  to 
by  him  for  registration.'' 

[No.  79.] 

Submitted  December  13,  1907.    Decided  Feb- 
ruary 24,  1908. 

APPEAL  from  the  Supreme  Court  of  tlM 
Territory  of  Arizona  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  the  Third  Judicial  District  of  that 
Territory  in  and  for  the  County  of  Marico- 
pa, in  favor  of  plaintiff  in  an  action  by  a 
judgment  creditor  to  set  aside  certain  con- 
veyances by  the  judgment  debtor.    Affirmed. 

See  same  case  below  (Ariz.)  85  Pac.  245. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webster  Street  and  J.  li.  B. 
Alexander  submitted  the  cause  for  appel- 
lants: 

Acknowledgment  is  not  a  part  of  the  deed. 

Sicard  v.  Davis,  6  Pet.  124,  8  L.  ed.  342; 
Holladay  v.  Dailey,  1  Colo.  407;  1  C>x. 
Law  &  Proc.  "Acknowledgments.**  pp.  514, 
615;  Harrington  v.  Fortner,  58  ^fo.  468; 
Bennett  v.  Shipley,  82  Mo.  448:  Fitch  t. 
Lewiston  Steam  Mill  Co.  80  Me.  36,  12  Atl. 
732 :  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  488. 

Paragraph  220  of  the  Revised  Statutes  of 
1887  of  Arizona,  which  was  changed  into 
paragraph  725  in  the  revision  of  said  stat- 
utes in  1001,  was  copied  from  article  630 
of  the  statutes  of  Texas,  after  that  statute 
had  had  a  construction  by  the  supreme 
court  of  Texas  as  to  its  effect  upon  instru- 
ments of  conve}'ance,  holding  that  an  instni- 
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ment  of  eonweymet,  without  adcnowledg- 
ment,  was  as  much  of  a  deed  between  grant- 
or and  grantee  as  though  it  were  accompa- 
nied by  an  acknowledgment. 

Mcl>ane  t.  Canales  (Tex.  Cit.  App.)  26 
S.  W.  30;  Frank  v.  Frank  (Tex.  Civ.  App.) 
25  S.  W.  81!);  Kimmarle  v.  Houston  k  T.  C. 
R.  Co.  76  Tex.  686, -12  S.  W.  700;  Rodgera 
V.  Burcbard,  34  Tex.  452,  7  Am.  Rep.  283; 
Coryell  v.  Holmes,  2  Posey,  Unrep.  Cas. 
(Tex.)   605. 

Mr.  William  Herring  submitted  the 
eause  for  appellee: 

A  deed  or  convc^yance  of  real  property,  to 
be  valid  under  the  law  of  Arizona,  must  be 
signed  and  acknowledged  by  the  grantor. 

Lewis  V.  Herrera  (Ariz.)   85  Pac.  246. 

Tbe  construction  of  this  statute  by  the 
local  court  is  of  great,  if  not  of  controlling, 
weight. 

Copper  Queen  Consol.  Min.  Co.  v.  Terri- 
torial Bd.  of  Equalization,  206  U.  S.  474- 
482.  51  L.  ed.  1143-1148,  27  Sup.  Ct.  Rep. 
695;  Sweeney  v.  Lomnie,  22  Wall.  208,  22 
L.  ed.  727;  Northern  P.  R.  Co.  v.  Hambly, 
154  U.  S.  349-361,  38  L.  ed.  1000-1014,  14 
Sup.  Ct.  Rep.  983;  Fox  v.  Haarstick,  156 
U.  S.  674-679,  39  L.  ed.  676-578,  16  Sup. 
Ct.  Rep.  457. 

Similar  statutes  have  been  so  construed 
by  oilier  courts. 

*  Clark  V.  Graham,  6  Wheat.  577,  6  L. 
ed.  334;  Summers  v.  White,  17  C.  C.  A.  631, 
36  t'.  S.  App.  395.  71  Fed.  106;  Hendon  v. 
White,  52  Ala.  597;  Chadwick  v.  Carson, 
78  Ala.  116;  Carlisle  v.  Carlisle,  78  Ala. 
642;  French  v.  French,  3  N.  H.  234;  Merwin 
▼.  Camp.  3  Conn.  36;  Heelan  v.  Hoagland, 
10  Xeb.  511,  7  N.  W.  282;  Hout  v.  Hout, 
20  Ohio  St.  124;  Smith  v.  Hunt,  13  Ohio, 
260,  42  Am.  Dec.  201 ;  Allston  v.  Thompson, 
Clieves  L.  271. 

Mr.  Chief  Justice  Fuller  delivered  tbe 
opinion  of  the  court : 

This  was  a  suit  by  the  receiver  of  the 
bank  as  a  jud^nnont  creditor  in  the  district 
court  of  the  third  judicial  district  of  the 
territorv  of  Arizona,  in  and  for  the  countv 
of  !^raricopa,  to  set  aside  two  deeds  execut- 
ed  by  Lewis,  the  debtor,  to  his  wife,  and 
have  the  property  therein  described  sub- 
jected to  the  payment  of  his  judgment. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  The  district  court  held 
the  deeds  to  be  void  as  against  complainant. 
Defendants  appealed  to  the  supreme  court 
of  Arizona,  which  affirmed  the  judgment  of 
the  lower  court.  85  Pac.  245.  From  that 
judgment  this  appeal  was  taken. 

The  facts  were  sufliciently  stated  by  coun- 
sel for  appellee  as  follows: 

"On  August  26,  1903,  while  appellants. 
R.  Allyn  Lewis  and  Ijtetit'm  3/.  Leuis,  his 
69  Ij/ed. 


wife,  were  in  Germany,  Lewis  signed  and 
delivered  to  his  wife  a  deed  conveying  to  her 
certain  property  situate  in  Phcpnix,  ^Nfari- 
copa  county,  Arizona,  the  consideration  be- 
ing love  and  affection.  The  execution  of  the 
deed  was  not  acknowledged  by  Lewis  before 
any  officer  authorized  to  take  acknowledg- 
ments, until  January  9,  1904,  when  he  did 
acknowledge  the  same  before  a  notary  in  the 
state  of  Xew  York.  On  December  19,  1903, 
in  the  state  of  New  York,  Lewis  signed  and 
delivered  to  his  wife  a  second  deed,  convey- 
ing to  her  the  same  property,  but  with  a 
more  accurate  description;  the  considera- 
tion therefor  being  also  love  and  affection. 
*This  second  deed  was  likewise  not  acknowl-[Slt] 
edged  by  Lewis  before  any  officer  authorized 
to  take  acknowledgments  until  January  9, 
1904. 

"After  Lewis  had  signed  the  first  deed, 
but  before  he  had  acknowledged  it,  and  be- 
fore he  had  either  signed  or  acknowledged 
the  second  deed,  to  wit,  between  November 
6,  1903,  and  December  16,  1903,  he  became 
indebted  in  a  large  sum  to  the  Internation- 
al Bank  in  Nogales,  a  bank  doing  business 
in  Nogales,  Arizona,  which  indebtedness  was 
thereafter  reduced  to  judgment  in  an  action 
before  the  district  court  in  Arizona,  brought 
by  Fred  Herrera,  receiver  for  the  bank.  Ex- 
ecution was  issued  under  this  judgment;  it 
was  returned  unsatisfied."  The  judgment 
remained  unpaid. 

"At  the  time  Lewis  signed  the  first  deed 
to  his  wife,  he  was  solvent  and  was  not  in- 
debted to  the  said  bank  in  any  sum  whatso- 
ever; but  at  the  time  he  signed  the  second 
deed,  and  on  January*  9,  1904,  when,  for  the 
first  time,  he  acknowledged  before  the  no- 
tary the  execution  of  both  the  first  and  sec- 
ond deeds,  he  was  indebted  to  said  bank, 
and  he  ^-as  not  possessed  of  property  within 
the  territory  of  Arizona,  subject  to  execu- 
tion, sufficient  to  pay  his  existing  dcbts.^ 

It  was  admitted  that  there  was  no  fraud 
in  fact,  and  no  intent  in  the  mind  of  Lewis 
to  defraud  his  creditors  in  the  transfers 
made.  Paragraph  2698  of  the  Revised  Stat- 
utes of  Arizona,  1901,  is  as  follows: 

"Every  gift,  conveyance,  assignment,  trans- 
fer, or  charge  made  by  a  debtor  which  is  not 
upon  consideration  deemed  valuable  in  law 
shall  be  void  as  to  prior  creditors,  unless  it 
appear  that  such  debtor  was  then  possessed 
of  property  within  this  territory,  subject  to 
execution,  sufficient  to  pay  his  existing 
debts;  but  such  gift,  conveyance,  assign- 
ment, transfer,  or  charge  shall  not,  on  that 
account  merely,  be  .  .  .  decreed  to  be 
void  as  to  subsequent  creditors  or  purchas- 


ers. 
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Paragraph  725  of  the  Revised  Statutes  of 
Arizona,  1901,  reads  thM'ft*. 
"725.  Evexy  deed  ot   coTVN«^wi<sft  o\  x^a\ 
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[tl4]e8tate  must  be  ^signed  by  the  grantor  and 
must  be  duly  acknowledged  before  some  of- 
ficer authorized  to  take  acknowledgments, 
and  properly  certified  to  by  him  for  r^is* 
tration." 

As  to  the  second  deed,  it  was  both  signed 
and  acknowledged  after  Lewis  became  in- 
debted to  the  bank;  as  it  was  a  gift,  and  as 
it  did  not  appear  that,  at  the  date  of  sign- 
ing, he  was  possessed  of  property  in  Ari- 
zona subject  to  execution  sufficient  to  pay 
his  debts,  it  followed  that  under  paragraph 
2608  of  the  Revised  Statutes  of  Arizona  the 
deed  was  void  as  to  his  prior  creditor,  the 
bank,  and  Herrera,  the  receiver. 

The  first  deed,  however,  was  signed  by 
Lewis  before  he  became  so  indebted.  But 
if,  as  is  contended,  that  deed  did  not  become 
elfective  as  a  conveyance  until  it  was  ac- 
knowledged, namely,  on  January  9,  1904,  on 
which  day  Lewis  was  already  indebted  to 
the  bank,  the  deed  was  void  as  to  it,  a  prior 
creditor.  And  that  makes  the  only  ques- 
tion in  this  case  to  be  whether  or  not,  under 
the  statutes  of  Arizona,  a  deed  signed,  but 
not  acknowledged,  was  valid  as  a  convey- 
ance of  real  property  as  to  third  parties. 

The  courts  below  held  that  a  deed  or  con- 
veyance of  real  property,  to  be  valid  under 
the  law  of  Arizona,  must  be  signed  and  ac- 
knowledged by  the  grantor,  and  that,  until 
acknowledged,  a  deed  or  conveyance  was  in- 
effectual to  convey  title. 

The  construction  of  the  statute  by  the  lo- 
cal courts  is  of  great,  if  not  of  controlling, 
weight.  Sweeney  v.  Lomme,  22  Wall.  208, 
22  L.  ed.  727 ;  Northern  P.  R.  Ck).  v.  Ham- 
bly,  154  U.  S.  349,  38  L.  ed.  1009,  14  Sup. 
Ct.  Rep.  983. 

Tliis  principle  was  applied  in  Copper 
Queen  Consol.  Min.  Go.  v.  Territorial  Bd. 
of  Equalization,  206  U.  S.  474,  51  li.  ed. 
1143,  27  Sup.  Ct.  Rep.  695,  in  which  it  was 
argued  that  a  statute  of  Arizona  in  refer- 
ence to  the  territorial  board  of  equalization 
of  that  territory  had  been  taken  almost 
verbatim  from  one  of  Colorado,  and  as  that 
bad  been  construed  by  the  supreme  court 
of  that  state  contrary  to  the  view  taken  by 
the  supreme  court  of  Arizona  in  the  pres- 
ent case,  it  should  be  followed,  and  we  de- 
[tlft]clined  to  do  so,  although  various  other  *con- 
siderations  were  stated  to  sustain  the  ruling. 
In  this  case  the  same  point  is  urged  as  re- 
spects paragraph  725,  as  having  been  trans- 
ferred from  the  statutes  of  Texas  in  that 
regard,  and  having  been  construed  differ- 
ently from  the  judgment  of  the  supreme 
court  of  Arizona  here.  But  paragraph  220 
of  the  Revised  Statutes  of  Arizona  of  1887, 
which  was  in  the  exact  language  of  the 
Texas  statute,  and  as  follows:  ^220.  Every 
deed  or  conveyance  of  real  estate  must  be 
signed  or  acknowledged  by  the  grantor  in 


the  presence  of  at  feast  two  credible  sub- 
scribing witnesses  thereto;  or  must  be  duly 
acknowledged  before  some  officer  authorized 
to  take  acknowledgments,  and  properly  cer- 
tified to  by  him  for  registration,"  was 
changed  in  the  Arizona  Revised  Statutes  of 
1901,  paragraph  725,  so  as  to  read:  "726. 
Every  deed  or  conveyance  of  real  estate 
must  be  signed  by  the  grantor,  and  must  be 
duly  acknowledged  before  some  officer  au- 
thorized to  take  acknowledgments,  and  prop- 
erly certified  to  by  him  for  registration." 
Thus  the  legislative  assembly  of  Arizona  of 
1001,  so  far  from  adopting  the  construction 
of  the  Texas  statute,  changed  the  language 
entirely  and  made  it  imperative  that  the 
deed  should  be  signed  and  acknowledged  be- 
fore a  proper  officer.  It  made  the  acknowl- 
edgment by  the  grantor  before  a  proper  of- 
ficer a  prerequisite  to  the  validity  of  the 
deed  as  much  as  the  signing. 

Paragraph  732  of  the  Revised  Statutes  of 
Arizona  of  1901  is  as  follows: 

"When  an  instrument  in  writing,  which 
was  intended  as  a  conveyance  of  real  estate, 
or  some  interest  therein,  shall  fail,  either  in 
whole  or  in  part,  to  take  effect  as  a  con- 
veyance by  virtue  of  the  provisions  of  this 
title,  the  same  shall,  nevertheless,  be  valid 
and  effectual  as  a  contract  upon  which  a 
conveyance  may  be  enforced,  as  far  as  the 
rules  of  law  will  permit." 

But  it  is  unnecessary  to  consider  here 
whether  the  unacknowledged  deed  of  Lewis 
to  his  wife  might,  under  the  provisions  of 
this  section,  be  claimed  to  be  good  as  a  con- 
tract, as  that  is  not  a  question  in  this 
case.  These  deeds  were  finally  and  properly 
acknowledged,  but  the  bank  was  then  a  prior 
'creditor,  and  as  to  a  prior  creditor  the[S] 
deeds,  being  gifts,  were  void,  it  not  being 
made  to  appear  that  Lewis  was  then  pos- 
sessed of  property  in  Arizona  sufficient  to 
pay  his  existing  debts. 

Judgment  affirmed. 


CLEVELAND  TERMINAL  ft  VALLEY 
RAILROAD  COMPANY  and  the  Detroit 
ft  Cleveland  Navigation  Company,  Appts., 

V. 

CLEVELAND  STEAMSHIP  COMPANY. 
(See  S.  C.  Reporter's  ed.  316-321.) 

Admiralty  jorlsdlction  ~  maritime  tori. 

A  court  of  admiralty  has  no  jurisdiction 
of  a  libel  in  rem  against  a  vessel,  based  <m 
injuries  inflicted  to  the  piers  or  abutments 
of  a  railroad  bridge  spanning  a  navigable 

NoTV. — ^As  to  what  places  the  jurisdiction 
of  admiralty  is  confined — see  note  to  Allen 
T.  Newberry*  16  L.  ed.  U.  a  110. 
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Ck»H.un>  T.  4  T.B.  Out  T.  Clcvbamd  Snuisiup  Co.  316-31S 

ailing  placed  around  the  MD-  up  agmimt  th«  dock  *brcut  the  Eads,  and 

m   order   to   protect   *eweli  the   Beia,   drifting   atem   flrat,   entered   be- 

Bbore  dock  or  wharf,  tween  the  Bads  and  the  Moore,  and,  it  U 

.^      _.  ^  aaid,  in  so  doing,  forced  the  Eads  into  colll- 

(M*.  B4.J  j^ji   ^^^^   ^^^  eenter  pier  of  the   railroad 

^^,^.  oompanj'g    bridge,    thereby   damaging   the 

"*"'"  protection  piling  about  the  lame,  for  which 

damagee  were  claimed.    It  waa  alio  averred 

TiTicm    .         .>.     W-.  ■  J.  r-     _.     .11.  "^*''  ••  *•>•  three  *csk1s  were  wedged  to- 

PPEAL  from  the  District  Court  of  the  „,l_,  „,  ,v-  k.:j^  n-  .i.     —  _  .11 

..   ......      .      .,.•,.         T.'  ..  -  •  eetner  at  tne  bridge,  toe  itream  was  partial- 

JLi  United  SUtes  for  the  Northern  District  ?„  j.„„^    f  '   n.. ,..  *.  ^.    ._ 

.„,._.        n-  .  -       J.  1  17  oammed,  eauHing  the  water  to  rise,  m- 

of  Ohio.  Eastern  Division,  to  review  a  de-  ^^  ^^^  ^^^^    ^^  ^^^  ^^^^^^  ^^^^^_ 

cree  dismissing,  for  want  of  jur.Bdiction    a  ^^^j,   «^  ^^^  ^^  \^^  ^^^  ^^^   ^^^ 

hM   in  rem  agamat  •  veasel   for  injurlei  ^^  ^^^^  ^^^  ^^^^  undermined  the  cent*; 

mflicted   to   a   railroad   bridge   and   a  dock  p,^  ^„^  ,^^^^  abutment  and  carried  away 

or  wharf.     Affirmed.  ^^^^  ^j  ^^^  protection  piling,  and  tor  re- 
storing that  piling  and  the  support  under 

Statement  by  Mr.  Chief  Justice  Fuller:  the  center  pier  and  the  pier  damages  wero 

This  is  an  appeal  from  a  final  decree  o(  claimed.     And  it  was  further  claimed  that, 

the    Umted    States   district    court   for   the  by  reason  of  the  disaster,  the  railroad  com- 

northem  district  of  Ohio,  eastern  division,  pany  was  deprived  of  the  use  of  its  bridge 

in  admiralty,  dismissing  appellanta'  libel  on  for  a  period  of  ten  days,  and  necessarily  in- 

Ihe    appellee's    eiception    thereto,    on    the  curred  expense  to  a  large  amount, 
ground  that  the  court  had  not  jurisdiction        The  usual  process  issued,  the  vessel  waa 

of  the   subject-matter.     It   comes   here   di-  arrested,  and  later  claimed  and  bonded  by 

rectly,  on  a  certificate  aa  to  the  jurisdiction,  appellee,  which  aabsequentty  Sled  its  excep- 

under  |  6  of  the  act  of  IBSl.     [26  Stat,  at  L.  tion  to  the  libel.     On  the  hearing  the  die- 

827,  chap.  517,  U.  S.  Comp.   Stat,   1901,  p.  trict  court  sustained  the  exception  and  dis- 

549.]  missed  the  libel  "on  the  ground   'that,  al-[SIS] 

The  libel  was  in  rem  against  the  steam  though  the  property  injured  by  said  disas- 
propeller  William  E.  Reis.  owned  by  appel-  ter,  said  dock,  said  center  pier,  and  said  pro- 
lee,  and  was  based  on  injuries  inflicted  to  tection  piling  work,  stood  in  the  navigable 
the  center  pier  of  the  swinging  or  draw-  water  of  said  river,  yet  it  does  not  appear 
bridge  spanning  the  Cuyahoga  river,  a  navi-  from  the  allegations  of  the  libel  that  any 
gable  stream  at  Cleveland,  Oliio;  to  the  part  of  said  property  so  injured  was  either 
protecting  piling  work  aurroundlng  such  cen-  an  instrument  of  or  an  aid  to  navigation, 
ter  pier,  and  one  of  the  shore  abutments  of  for  which  reason  there  is  no  authority  for 
such  bridge;  and  to  a  dock  or  wharf  next  sustaining  the  jurisdiction  of  a  court  of  ad< 
below  such  bridge,  all  caused  as  described  miralty  over  the  wrong  complained  of  and 
ia  the  libel  in  substance  as  follows:  the  cause  of  action  set  forth  in  the  libeL" 

The  steamer  Beis,  during  a  heavy  Dood, 
llI)broke  from  her  'winter  moorings, and,  drift-        Mr.  Roger  Sf.  liee  argued  the  cause,  and, 

ing   down   the   river,    struck    the   merchant  with  Messrs.  Virgil  Kline  and  Kline,  Toilet, 

propeller  Uoore  at  her  moorings,  forcing  her  A  GoS,  and  Lee  &  Marty,  Sled  a  brief  for 

against  the    steamer  Eads,  putting  her  adrift,  appellants : 

the  three  being  carried  down  with  the  cur-  Previously  to  The  Blackheath  (United 
rent.  The  Cleveland  Terminal  A.  Valley  Btates  v.  Evans)  196  U.  S.  361,  49  L.  ed. 
Railroad  Company  owned  and  operated  a  Z36,  26  Sup.  Ct  Sep.  46,  this  court  hod 
bridge  across  the  Cuyahoga  river  below  the  merely  held  that  locality  Is  the  sole  test  of 
mooring  point  of  the  aliove-named  vessels,  admiralty  jurisdiction  in  tort,  that  alt  or 
the  bridge  being  equipped  with  a  swinging  at  least  the  substance  and  consummation 
span,  supported  by  a  center  abutment  or  of  the  wrong  must  be  complete  upon  navi- 
pier  in  the  navigable  channel.  Surround-  gable  waters,  that  this  involves  the  feature 
ing  the  center  abutment  was  piling  in-  that  the  thing  injured  must  be  in  or  upon 
tended  to  protect  vessels  from  damage.  The  navigable  water;  that  when  flames  negli- 
railroad  company  and  the  Detroit  t  Cleve-  gently  emitted  from  a  vessel  on  water  corn- 
land  Navigation  Company  jointly  owned  a  municate  to  and  injure  a  building  on  land, 
dock  below,  constructed  on  piles  driven  in  the  tort  Is  not  maritime;  and  that,  for  the 
the  bed  of  the  stream  and  on  the  shore.  It  purpose  of  applying  the  test  of  admiralty 
was  floored  over,  but  open  underneath.  As  jurisdiction  ea  oonlraotu,  a  dry  dock  penna- 
tbe  vessels  drifted  down,  the  Moore  struck  nently  built  into  the  land  adjoining  the  Erie 
and  damaged  thia  dock,  for  which  claim  it  canal  is  not  to  be  treated  as  land, 
mode.  The  Eads's  stem  brought  up  against  The  Plymouth  (Hough  v.  Western  Transp. 
a  pier  below  tha  bridge.  Tha  Moore  brought  Co.)  S  WaU.  20,  U  \i.  (A.  \%&-,  l.'v  ^1^» 
6a  t.  eO.  ^'^^ 
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Phenix  Ins.  Co.  118  U.  S.  610,  30  L.  ed. 
274,  7  Sup.  Gt.  Rep.  25 ;  Johnson  v.  Chicago 
4  P.  Elevator  Co.  119  U.  S.  388,  30  L.  ed. 
447,  7  Sup.  Ci.  Rep.  254;  Homer  Ramsdell 
Transp.  Co.  y.  La  Compagnie  G^n^rale 
Transatlantique,  182  U.  S.  406,  45  L.  ed. 
1155,  21  Sup.  Ct.  Rep.  831;  The  Robert  W. 
Parsons  (Perry  v.  Haines)  191  U.  S.  17, 
33,  48  L.  ed.  73,  80,  24  Sup.  Ct  Rep.  8; 
Cope  V.  Vallette  Dry  Dock  Co.  119  U.  S. 
625,  627,  30  L.  ed.  501,  502,  7  Sup.  Ct  Rep. 
336. 

The  force  and  authority  of  lower  court 
decisions,  in  so  far  as  they  hold  wharves 
and  bridges  to  be  land  because  they  are  at- 
tached to  the  river  bed  by  piles,  are  com- 
pletely done  away  with  by  the  holding  in 
the  Blackheath  Case,  that  the  attachment  of 
a  beacon  and  its  support  or  foundation  to 
the  bottom  soil  of  a  water  way  by  piling 
makes  the  same  at  most  only  technically 
land,  and  that  this  form  of  attachment  is 
not  sufficient  to  bar  the  admiralty  jurisdic- 
tion. 

A  constitutional  grant  of  jurisdiction  is 
not  to  be  construed  more  broadly  in  favor 
of  the  government  to  which  it  is  made  than 
in  favor  of  private  individuals,  or  to  be 
construed  as  including  a  certain  class  of 
injuries  to  the  property  of  the  government, 
but  not  the  same  class  of  injuries  to  the 
same  sort  of  property  owned  by  the  subjects 
of  such  government. 

The  Siren  (The  Siren  v.  United  SUtes) 
7  Wall.  152,  19  L.  ed.  129;  The  Davis 
(United  States  v.  Douglas)  10  Wall.  15,  19 
L.  ed.  875;  United  States  v.  Cornell  S.  B. 
Co.  202  U.  S.  184,  50  L.  ed.  987,  26  Sup. 
Ct  Rep.  648. 

The  passengers  carried  in  a  ship  are  not 
instruments  of  or  aids  to  navigation,  nor 
are  their  personal  effects  or  lu^age.  Yet 
actions  ex  delicto  for  injuries  received  by 
them  in  navigable  waters  are  within  the 
cognizance  of  admiralty,  and  the  ship  is 
impressed  with  a  maritime  lien  to  secure 
such  a  claim,  where  death  does  not  ensue, 
at  least. 

The  New  World  v.  King,  16  How.  469, 
14  L.  ed.  1019;  The  Willamette  Valley,  71 
Fed.  714;  Schoficld  v.  Palmer,  134  Fed. 
753;  Quinette  v.  Bisso,  5  L.R.A.(N.S.)  303, 
69  C.  C.  A.  503,  136  Fed.  825;  Re  Clyde 
S.  S.  Co.  134  Fed.  98 ;  Elder  Dempster  Ship- 
ping Co.  V.  Pouppirt,  60  C.  C.  A.  500,  125 
Fed.  732. 

A  ship's  cargo  may  consist  of  almost 
any  form  of  personal  property,  iron  ore, 
grain,  mules,  locomotives,  or  street  cars. 
It  surely  cannot  be  said  that  a  locomotive 
or  street  car  is  an  instrument  of  or  aid  tu 
navigation  upon  water.  Yet  this  court  has 
repeatedly  held  that  collision  injury  to  a 
vessers  cargo  constitutes  a  maritimo  tort. 
SI4f 


The  Commander  in  Chief  (La  Tourette  v. 
Burton)  1  WaU.  43,  17  L.  ed.  609;  The  New 
York,  175  U.  S.  187,  44  L.  ed.  126,  20  Sup. 
Ct.  Rep.  67;  The  Beaconsfield,  158  U.  S. 
303,  307,  39  L.  ed.  993,  994,  15  Sup.  Ct 
Rep.  860. 

And  it  has  been  held  in  the  lower  courts 
that  admiralty  has  jurisdiction  of  a  libel 
against  a  vessel  for  collision  damage  in- 
flicted upon  a  floating  bath  house,  moored 
to  the  shore. 

The  M.  R.  Brazos,  10  Ben.  435,  Fed.  Cas. 
No.  9,898. 

Again,  a  parent  may  maintain  a  libel  in 
the  admiralty  for  the  wrongful  abduction 
of  his  child,  and  in  carrying  him  beyond  the 
sea.  Steele  v.  Thacher,  1  Ware,  91,  Fed.  Cas. 
No.  13,348;  Stephens  v.  Felt,  2  Blatchf. 
37,  Fed.  Cas.  No.  13,368;  yet  the  child  had 
not  even  so  much  to  do  with  navigation  as 
would  a  passenger.  The  forcible  deporta- 
tion of  a  citizen  in  an  American  ship,  pur- 
suant to  a  sentence  of  banishment  by  an 
illegal  and  self -constituted  body  of  men.  is 
a  maritime  tort.  The  Yankee  v.  Gallagher, 
McAll.  467,  Fed.  Cas.  No.  18,124.  In  these 
cases  the  cause  of  action  was  maritime 
because  the  locus  of  the  injured  person  or 
property  was  navigable  water,  and  because 
the  disaster  was  characterized  as  maritime 
through  the  fact  that  the  offending  instru- 
ment was  a  ship  engaged  in  navigation.  In 
another  class  of  cases  decided  by  this  court 
the  offending  thing  was  not  an  instrument 
of  or  an  aid  to  navigation,  as  in  the  cases 
above  cited,  but  the  locus  of  the  injury  was 
navigable  water,  and  the  disaster  was  char* 
acterized  as  maritime  by  the  fact  that  the 
injured  thing  was  a  ship  engaged  in  naviga- 
tion. In  Philadelphia,  W.  &  B.  R.  Co.  v. 
Philadelphia  &  H.  de  G.  Steam  Towboat  Co. 
23  How.  209,  16  L.  ed.  433,  the  cause  of 
the  injury  consisted  of  certain  piling  left 
standing  in  navigable  water,  with  which  a 
vessel  collided,  to  the  injury  of  the  vessel. 
In  Atlee  v.  Northwestern  Union  Packet  Ca 
21  Wall.  389,  22  L.  ed.  619,  the  offending 
thing  was  a  stone  pier  in  the  channel  of  a 
navigable  river,  with  which  a  vessel  collided, 
the  vessel  being  injured;  and  in  Panama  R. 
Co.  V.  Napier  Shipping  Co.  166  U.  S.  280, 
41  L.  ed.  1004,  17  Sup.  Ct.  Rep.  572,  the 
cause  of  the  injury  was  an  obstruction  lying 
upon  the  bottom  of  a  slip,  which  struck  and 
pierced  a  vessel's  bottom.  In  each  of  the 
cases  above  cited,  beginning  with  the  cases 
relating  to  injuries  to  passengers,  either 
the  thing  injured  or  the  thing  causing  the 
injury  could  not  be  characterized  as  an 
instrument  of  or  an  aid  to  navigation;  in 
part  of  them  the  thing  injured  was  such  an 
instrument  or  aid,  while  in  the  other?  the 
thing  causing  the  injury  was  such  instru- 
ment or  aid.    It  seems  to  have  born   rr- 

S08  U.  8. 
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garded  as  immaterial  whether  such  charac*  case  is  and  must  be  whether  the  constita- 
terization  applied  to  the  one  or  the  other,  tional  grant  of  jurisdiction  includes  or  ex- 
provided  the  disaster  was  maritime  in  na*  eludes  the  particular  claim, 
ture  because  relating  in  some  way  to  a  Cooley,  Const.  Lim.  p.  88;  The  Genesee 
navigating  ship,  and  the  looua  of  the  injury  Chief  v.  Fitzhugh,  12  How.  443,  460,  13  L. 
was  navigable  water.  ed.   1058,   1065;   The  Eagle    (The  Eagle  y. 

Indeed,  this  court  has  sustained  the  ad-  Eraser)   8  Wall.  15-25,  19  L.  ed.  365-369; 

miralfy  jurisdiction  in  a  case  where  neither  The    St.   Lawrence    (Meyer    v.   Tupper)    1 

the  instrument  causing  the  injury  nor  the  Black,  522-526,  17  L.  ed.  180-182. 

person  injured  could  be  classed  as  an  aid  The   lower   courts   imiformly   accept  the 

to  or  instrument  of  navigation.  doctrine  of  The  Pl3rmouth  as  declaring  the 

Leathers  v.  Blessing,   105  U.  S.  626,  26  true  test,  and  they  would  deny  jurisdiction 

L.  ed.  1192.  herein. 

If,  however,  it  be  the  view  of  this  court  Hermann  v.  Port  Blakely  Mill  Co.  69  Fed. 

that  a  structure  standing  in  navigable  water  646;   The  Strabo,  90  Fed.   110;   The  Mary 

must  be  an  aid  to  navigation  in  order  that  Garrett,  63  Fed.  1009 ;  The  John  C.  Sweeney, 

physical  injury  thereto  caused  by  a  vessel  55  Fed.  540;  The  C.  Accame,  20  Fed.  642; 

may  be  a  maritime  tort,  yet  we  encounter  The  City  of  Lincoln,  25  Fed.  835;  The  Stra- 

no  difficulty,  as  the  structures  mentioned  in  bo,  39  C.  C.  A.  375,  98  Fed.  998;  The  Al- 

our  libel  are  each  and  all  of  that  character,  bion,  123  Fed.  189;  The  Haxby,  95  Fed.  170; 

Atlee  ▼.  Northwestern  Union  Packet  Co.  The    Curtin,    152    Fed.    588;    Chalmers    t. 

supra;  Gilman  V.  Philadelphia,  3  Wall.  713,  Howell,  8  Ben.  647,  Fed.  Cas.  No.  9,302; 

18  L.  ed.  96.  The  Neil  Cochran,  Brown,  Adm.  162,  Fed. 

The  constitutional  grant  of  admiralty  Cas.  No.  7,996;  The  Mary  Stewart,  6 
jurisdiction  should  be  construed  to  cover  the  Hughes,  312,  10  Fed.  137;  The  H.  S.  Pick- 
case  made  in  this  libel.  ands,  42  Fed.  239. 

The    Lottawanna    (Rodd    v.   Heartt)    21  Bridges  and  wharves  are  not  instruments 

Wall.  558,  22  L.  ed.  654;  The  St.  I<awrence  of  maritime  commerce. 

(Meyer  v.  Tupper)   1  Black,  522,  527,  17  L.  The  Neil   Cochran,  supra;    The   Ottawa, 

ed.  180,  183;  Jackson  v.  The  Magnolia,  20  Brown,  Adm.    356,   Fed.   Cas.   No.    10.610; 

How.  296,  299.  15  L.  ed.  909,  911;  Benedict,  Milwaukee  v.  The  Curtis,  3  L.R.A.  711,  37 

Admiralty,  If  48,  61,  107,  124,  126,  127, 150,  Fed.  706. 

151,  172.  173,  175;  De  Lovio  v.  Boit,  2  Gall.  The  dock  is  a  mere  extension  of  the  shore 

398.  Fed.  Caa.  No.  3,776.  and  is  realty. 

Every  case  of  physical  injury  to  person  Smith  v.  New  York,  68  N.  Y.  552;  The 

or  property,  caused  by  the  negligent  act  of  a  Haxby,  94  Fed.  1016;  3  Wash.  Real  Prop, 

ship,  while  such  ship  is  in  navigable  water,  4th  cd.  p.  389. 

should  be  held  to  fall  within  the  jurisdic-  The  Blackheath  (United  States  v.  Evans) 

tion  of  admiralty,  regardless  of  the  locality  195  U.  S.  301,  49  L.  ed.  236,  25  Sup.  Ct. 

of  the  person  or  property  so  injured.  Rep.  46,  does  not  change  any  previously-an- 

Tlie  I'hla,  L.  R.  2  Adm.  &  Eccl.  29,  note;  nounced  principle,  but  simply  brings  within 

The  Swift  [1901]  P.  168.  these  principles  a  damage  to  property  lo- 

«_           __            ^  .--,     .J          J  171 i_  cated  in  navigable  waters,  solely  an  aid  to 

Messrs.  Harvey  D.  Gouldor  and  Frank  ._..          ®,           ....      •'.               , 

„    *                       J  ,,                     ,      ...   ^,  navigation,   and   maritime   m   nature,  and 

8.  Masten  argued  the  cause,  and,  with  Mr.  ,  ^„.„„  ««\v*k«»  tv«,.~v-«  «•  f„^^*:«« 

-,__„, J.    "  ^,  ,      V  .  *  *             11  having  no  other  purpose  or  function. 

S   H.  Holding,  filed  a  brief  for  appellee:  ^«^  ^^^^  ^  wm^hlng  more  than  loca- 

Forinany  years,  m  cases  of  tort,  locality  ^.^^  ^^  ^^^  ^                     «      .^  ^^  j^^^._ 

has  been  regarded  as  the   est  of  jur^diction  contiguouTto  navigaWe  waters;   the 

Mid  the  meaning  of  "locality"  has  been  that  ^^^^^^  character  must  bT  present, 

the  origin  of  the  wrong  and  its  consumma-  Campbell  v.  H.  Hackfcld  4  Co.  02  C.  C. 

tion  or  substantial  consummation  must  be  ^    g^^^  jgS  Fed.  696;  Philadelphia.  W.  ft 

on  or  m  navigable  waters  and  »«  '"t^rest  b.  R.  Co.  v.  Philadelphia  4  H.  de  G.  Steam 

dama^.  maritime  in  cl«jract«f;   that  the  j^^y^^  Co.  23  How.  209.  16  L.  ed.  433. 
locality  u  the  place  of  the  thing  injured, 

'''*l°''i,'''  *^^^f?T^  *^r'"?v^\        rr.  Mr.   Chief  Justice   Fuller  delivered   the 

The  Plymouth  (Hon^'h  v.  >^ estern  Transp.  .^^  ^^  ^^^  ^^^^^ 

Co.)  3  Wall.  20-34  18  L.  ed.  125-128;  Ex  ^^^^^  certificate  below  included  the  libel  in 
parte  Phenix  Ins.  Co.  118  U.  S.  610,  30  L.  ^^^  ^^^  certified  four  questions;  but  we 
ed.  274,  7  Sup.  Ct.  Rep.  26;  Johnson  v.  are  not  called  upon  to  answer  them  seriatim, 
Chirago  k  P.  Elevator  Co.  119  U.  S.  388,  ^nd  must  determine  the  case  on  our  conclu- 
30  L.  ed.  447,  7  Sup.  Ct.  Rep.  254.  gion  as  to  whether  the  record  discloses  a 
In  any  consideration  of  jurisdiction  in  maritime  tort  justifying  the  exercise  of  ad- 
admiralty,  convenience  and  desirability  may  miralty  jurisdiction, 
not  be  regarded;  the  sole  question  in  every  In    The    PlymouUi    ^Ho>x|gfik.  ^.  ^^^oXntw. 
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Transp.  Co.)  8  Wall.  20,  18  L.  ed.  125,  Mr. 
Justice  Nelson,  dellyering  the  opinion  of  the 
court,  said  that  the  true  meaning  of  the 
rule  of  locality  in  cases  of  maritime  torts 
was  that  the  wrong  must  have  been  com- 
mitted wholly  on  navigable  waters,  or,  at 
least,  the  substance  and  consummation  of 
the  same  must  have  taken  place  upon  those 
waters,  to  be  within  the  admiralty  juris- 
diction. A  substantial  cause  of  action  aris- 
ing oat  of  the  wrong  must  be  complete 
within  the  locality  on  which  the  jurisdiction 
depended.  Ex  parte  Phenix  Ins.  Co.  118  U. 
S.  610,  30  L.  ed.  274,  7  Sup.  a.  Rep.  25. 

In  Johnson  v.  Chicago  &  P.  Elevator  Co. 
119  U.  S.  388,  30  L.  ed.  447,  7  Sup.  a.  Rep. 
254,  the  jib  boom  of  a  vessel  towed  by  a 
steam  tug  in  the  Chicago  river,  at  Chicago, 
utruck  a  building  on  land  through  the  neg- 
ligence of  the  tug  and  caused  damage  to  it, 
and  it  was  held  that  the  cause  of  action  was 
not  a  maritime  tort  of  which  the  admiralty 
court  of  the  United  States  would  have  ju- 
risdiction. And  Mr.  Justice  Blatchford  said: 
'^nder  the  decisions  of  this  court  in  The 
Plymouth,  and  in  Ex  parte  Phenix  Ins.  Co. 
[S20]supra,  at  the  ^present  term,  it  must  be  held 
that  the  cause  of  action  in  this  case  was  not 
a  maritime  tort  of  which  a  district  court  of 
the  United  States,  as  a  court  of  admiralty, 
would  have  jurisdiction;  and  that  the  rem- 
edy belonged  wholly  to  a  court  of  common 
law;  the  substance  and  consummation  of 
the  wrong  having  taken  place  on  land,  and 
not  on  navigable  water,  and  the  cause  of 
action  not  having  been  complete  on  such 
water." 

It  is  unnecessary  to  cite  the  numerous 
eases  to  the  same  effect  to  be  found  in  the 
books.  The  rule  stated  has  been  accepted 
generally  by  bench  and  bar,  and  has  never 
been  overruled,  though  counsel  express  the 
hope  that  it  may  be  because  of  our  decision 
in  The  Blackheath  (United  States  v.  Evans) 
105  U.  S.  361,  49  L.  ed.  236,  25  Sup.  Ct.  Rep. 
46.  In  that  case  Mr.  Justice  Brown,  in  con- 
curring, announced  the  view  that  the  effect 
of  the  decision  was  to  overrule  what  had 
previously  been  laid  down  in  the  cases  we 
have  cited.  But  the  court  held  that  the 
opinion  was  not  opposed  to  the  prior  adju- 
dications, and,  without  entering  into  the 
elements  of  distinction  between  that  case 
and  The  Plymouth,  said:  "It  is  enough  to 
say  that  we  now  are  dealing  with  an  injury 
to  a  government  aid  to  navigation  from  an- 
cient times  subject  to  the  admiralty, — a 
beacon  emerging  from  the  water,  injured  by 
the  motion  of  the  vessel,  by  a  continuous 
act  beginning  and  consummated  upon  navi- 
gable water,  and  giving  character  to  the 
effects  upon  a  point  which  is  only  techni- 
cb}}j^  land,  through  a  connection  at  the  hot- 
tarn  of  the 


The  case  was  a  libel  tn  rem  against  % 
British  vessel  for  the  destruction  of  a  bea- 
con, number  7,  Mobile  ship  channel  lights, 
caused  by  the  alleged  negligent  running  into 
the  beacon  by  the  vessel.  The  beacon  stood 
15  or  20  feet  from  the  channel  of  Mobile 
river,  or  bay,  in  water  12  or  15  feet  deep, 
and  was  built  on  piles  driven  firmly  into 
the  bottom.  The  damage  was  to  property 
located  in  navigable  waters,  solely  an  aid  to 
navigation,  and  maritime  in  nature,  and 
having  no  other  purpose  or  function. 

In  the  present  case  damage  to  shore  dock, 
and  to  bridge,  protection  piling,  and  pier, 
by  a  vessel  being  forced  against  *each  of [88 
them  by  the  vessel  proceeded  against,  as 
well  as  damage  to  shore  dock,  abutment, 
protection  piling,  pier  and  dock  foundation 
by  a  wash  said  to  be  due  to  the  increased 
current  arising  from  partial  damming  of  the 
stream  by  the  three  vessels,  brought  into 
such  position  by  the  alleged  fault  of  the 
vessel  proceeded  against,  was  sought  to  bs 
recovered.  But  the  bridges,  shore  docks, 
protection  piling,  piers,  etc.,  pertained  to  the 
land.  They  were  structures  connected  with 
the  shore  and  immediately  concerned  com- 
merce upon  land.  None  of  these  structures 
were  aids  to  navigation  in  the  maritime 
sense,  but  extensions  of  the  shore  and  aids 
to  commerce  on  land  as  such. 

The  proposition  contended  for  is  that  the 
jurisdiction  of  the  admiralty  court  should 
be  extended  to  "any  daim  for  damages  by 
any  ship,"  according  to  the  English  5(tatute; 
but  we  are  not  inclined  to  disturb  the  rule 
that  has  been  settled  for  so  many  years,  be- 
cause of  some  supposed  convenience. 

Unless  we  do  that,  this  decree  must  bt 
affirmed,  and  it  is  so  ordered. 


tDULUTH  ft  SUPERIOR  BRIDGE  COM- 
PANY, Appt., 
v. 

STEAMER  "TROY,"  her  Boilers,  Engines, 

etc. 

(See  S.  C.  Reporter's  ed.  321-323.) 

Admiralty  jurisdiction  ~  maritime  tort. 

Redress  cannot  be  afforded  in  admiralty 
for  injuries  inflicted  by  a  colliding  vessel 
upon  the  draw  of  a  bridge  over  a  naviga- 
b&  stream,  and  to  its  center  pier  protes- 
tion. 

[No.  232.] 

tThis  case  is  reported  by  the  oflicial  Re- 
porter under  the  title  of  "The  Troy." 

Note. — ^As  to  what  places  jurisdiction  of 
admiralty  is  confined — see  preceding:  case 
(Cleveland  Terminal  &  Valley  R.  Co.  t. 
Cleveland  S.  S.  Co.)  and  footnote  thereto. 
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Submitted    December    20,    1907.      Decided 
February  24,  1908. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Wisconsin  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  libel  in  rem 
against  a  vessel  for  injuries  inflicted  to  the 
draw  of  a  bridge  oyer  a  navigable  stream, 
and  to  its  center  pier  protection.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Kremer  submitted  the 
cause  for  appellant.  Mr.  John  A.  Murphy 
was  on  the  brief: 

There  are  numerous  decisions  of  the  dis- 
trict and  circuit  courts,  in  the  books,  in 
which  controversies  arising  out  of  collisions 
b«'twccn  steamers  and  bridges  have  been 
tried  in  the  admiralty  courts. 

Ktlicridge  v.  Philadelphia,  26  Fed.  43, 
Assnnto  v.  Charleston  Bridge  Co.  40  Fed. 
705;  Hill  V.  Essex  County,  45  Fed.  200; 
Greenwood  v.  West  port,  53  Fed.  824;  Boston 
▼.  Crowley,  38  Fed.  202. 

Damage  by  wharf. 

Ball  V.  Trenholm,  45  Fed.  588;  Tlie  City 
of  Lincoln,  25  Fed.  835. 

Damage  by  obstruction  to  navigation. 

Oregon  City  Transp.  Co.  v.  Columbia 
Street  Bridge  *Co.  63  Fed.  649. 

Tlic  dcci;t)ion  of  the  Supreme  Court  in  The 
Blackhoath  (United  States  v.  Evans)  105 
U.  S.  301,  49  L.  ed.  236,  25  Sup.  Ct.  Rep. 
40.  14  a  direct  overruling  of  Milwaukee  v. 
The  Curtis.  3  L.R.A.  711,  37  Fed.  705,  and 
also  of  The  Xeil  Cochran,  Brown,  Adm.  102, 
Fed.  Cn«.  No.  7,990,  on  which  it  relied,  and 
The  John  C.  Sweeney,  55  Fed.  540,  which 
followoil  it.  And  a  reference  to  The  Arkan- 
sas, 5  McCrary,  364,  17  Fed.  383,  with  ap- 
proval in  The  Blackheath,  supra,  is  a  direct 
adoption  of  the  reasoning  of  Judge  Love  as 
the  reasoning  of  the  Supreme  Court,  and 
the  same  reference  to  The  F.  ft  P.  M.  No. 
2,  33  Fed.  511,  in  The  Blackheath  decision, 
supra,  is  also  an  approval  of  the  interpreta- 
tion put  upon  The  Arkansas  Case  by  the 
court  in  that  case,  and  an  authoritative  de- 
nial of  the  position  taken  regarding  The  Ar- 
kansas Case  in  The  Professor  Morse,  23  Fed. 
803.  and  the  approval  of  the  same  by  Judge 
Jenkins  in  The  Curtis  Case. 

Justice  Holmes*s  approval  and  reference 
to  The  Arkansas  and  The  F.  ft  P.  ^L  No.  2 
is  most  significant,  and  his  omission  of  all 
reference  to  The  Neil  Cochran,  The  Curtis, 
and  The  John  C.  Sweeney  is  proof  positive 
that  he  intended  to  overrule  those  cases  and 
the  doctrine  of  locality  on  which  they  were 
baaed,  and  also  The  Plymouth  (Hough  v. 
Western  Transp.  Co.)  3  Wall.  20»  18  L.  ed. 
«a  li.  ed. 


125,  and  to  establish  the  more  reasonable 
rules  of  maritime  nature  of  tort,  in  con- 
sonance with  The  Genesee  Chief  v.  Fitzhugh, 
12  How.  443,  13  L.  ed.  1058,  and  also  New 
England  Mut  M.  Ins.  Co.  v.  Dunham,  11 
Wall.  1,  20  L.  ed.  90. 

The  BUckheath,  in  122  Fed.  112,  also 
cited  Spencer,  Marine  Collisions,  S  H- 

A  reference  to  the  text  of  Spencer  shows 
that  all  the  above  cases  are  cited  in  support 
of  the.  rule  there  laid  down.  It  follows, 
therefore,  that  this  section,  and  cited  cases, 
having  been  before  the  court  when  consider- 
ing The  Blackheath  appeal  (there  being  no 
other  question  in  the  case  except  the  one 
of  jurisdiction),  that  if  the  court  did  not 
intend  to  overrule  all  the  above-mentioned 
cases,  it  would  have  named  the  exception 
in  the  opinion. 

Messrs.  Harvey  D.  Gonlder,  Heraum 
A.  Kellcy,  and  Frank  S.  Masten  submit- 
ted the  cause  for  appellee.  Messrs.  H.  R. 
Spencer  and  S.  H.  Holding  were  on  the 
brief. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  Duluth  ft  Superior  Bridge  Company 
owned  and  operated  a  bridge  between  the 
cities  of  Duluth,  Minnesota,  and  Superior, 
Wisconsin,  over  the  St.  Louis  river, — a  navi- 
gable stream.  The  bridge  was  equipped  with 
a  swinging  span,  supported  to  a  turntable 
resting  on  a  base  of  stone  and  piles  driven 
into  the  bottom  of  the  river,  leaving  a  space 
for  the  passage  of  vessels  on  either  si(^  of 
the  supporting  structure.  When  closed  its 
ends  rested  upon  permanent  abutments, 
forming  a  passageway  over  the  stream  for 
street  ears  and  foot  passengers,  and 
when  opened  allowing  the  passage  of  the 
largest  lake  steamers. 

On  August  11,  1900,  the  merchant  steam- 
er Troy,  inbound,  struck  the  center  pier  pro- 
tection and  glanced  into  the  draw  of  tho 
bridge,  inflicting  heavy  damage.  The  bridge 
company  filed  a  libel  against  the  Troy  in  the 
district  court  for  the  western  district  of 
Wisconsin,  in  admiralty,  claiming  large 
damages.  The  Western  Transit  Company, 
owner  of  the  Troy,  filed  exceptions  to  Uio  li- 
bel, as  follows: 

"1st.  That  it  appears  from  the  averments 
of  the  libel  that  the  bridge  alleged  to  have 
been  injured  was  a  structure  on  land,  for 
purposes  of  land  travel  and  convenience  ex- 
clusively, not  erected,  maintained,  or  oper- 
ated in  any  sense  or  in  any  degree  in  aid  of 
navigation,  but,  on  the  contrary,  an  obstruc- 
tion and  impediment  to  the  navigation  of  a 
public  navigable  water  channel  and  high- 
way, a  part  of  the  public  waters  of  the  Unit- 
ed States,  then  and  there  navigable  to  ships 
engaged  in  commerce  and  navigation. 


322-325 


Sttpbeice  Coubt  of  thx  UirmsD  States. 


Oct.  Tent, 


"2d.  That  whatever  of  damage  cmme  to 

[3  SS]  the  bridge  occurred  *on  land  and  no  |>art  of 

the  same  occurred  or  was  suffered  on  water 

in  place  or  manner  within  the  jurisdiction 

of  an  admiralty  court  of  the  United  States. 

"3d.  That  the  claim  of  damage  propound- 
ed in  the  libel  fails  to  show  a  case  within 
the  admiralty  jurisdiction  of  this  honor- 
able court,  according  to  the  grant  of  such 
jurisdiction  in  the  Constitution  of  the  Unit- 
ed States  and  the  course  and  practice  in 
admiralty  courts  of  the  United  States." 

The  court  sustained  the  exceptions  and 
dismissed  the  libel  with  costs,  whereupon 
the  case  was  brought  by  appeal  to  this  court, 
the  question  of  jurisdiction  being  certified. 

The  aeveland  Terminal  &  Valley  R.  Co.  v. 
Clovoland  S.  S.  Co.  [just  decided]  208  U.  S. 
310,  ante,  508,  28  Sup.  Ct.  Rep.  414,  involved 
substantially  the  same  questions  of  juris- 
diction that  are  involved  in  this  case.  There 
the  steamer  Rcis  collided  with  the  center 
protection  of  a  bridge  located  in  the  navi- 
;rnl>lp  channel  of  th?  Cuyahoga  river  and 
injured  it,  and,  at  the  same  time,  the  abut- 
ment or  shore  end  of  the  bridge,  and  the 
wharf  or  dock  in  the  vicinity.  In  that  case 
the  bridge  itself  was  not  injured,  while  in 
this  C4ise  the  center  protection  and  bridge 
wore  both  injured.  The  views  we  have  ex- 
pressed in  that  case  must  govern  the  dis- 
position of  this  case,  and  the  decree  is  af- 
firmed. 


[32i)*ALBERTO  ARMSTRONG,  as  Liquidator  of 
the  Firm  of  Boysen  &  Company,  Appt., 

V. 

EDUARTX)   FERNANDEZ,   Juan   Bautista 
Pachcco,  and  Genara  Jusino. 

(See  S.  C.  Reporter's  ed.  324-332.) 

Ilankruptcy  ~  i>ctitlon  —  amendments. 

1.  A  court  of  bankruptcy  does  not  abuse 
its  discretion  by  permitting  a  defective 
verification  of  an  involuntary  petition  to  be 
cured  by  amendment,  or  by  allowing  an 
amendment  to  such  petition  to  show  that 
the  alleged  bankrupt  does  not  come  within 
the  excepted  classes  of  persons  who  may  not 
be  declared  bankrupt. 

.-\ppeal —^  necessity  of  raising  objection 
iiolow. 

2.  The  o'^jection  of  the  want  of  evidence 
or  findings  respecting  the  acts  of  bankrupt- 
cy is  not  available  on  appeal  from  the  ad- 
judication of  bankruptcy  to  creditors  who 
only  contested  the  proceedings  on  the  ground 
of  the  occupation  of  the  alleged  bankrupt, 
and  raised  no  objection  below  to  the  want 
of  proof  of  the  acts  of  bankruptcy,  and 
asked  no  findings  in  respect  thereto,  and 
did  not  object  to  the  findings  that  were 
made  for  deficiencies  in  that  regard. 

[Ko.  114.] 


Submitted  January  17,  1908.    Decided  Wb- 
niary  24,  1908. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of 
Porto  Rico  to  review  an  adjudication  of 
bankruptcy.    Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller; 

Appellees,  residing  in  Juana  Diaz,  Puerto 
Rico,  filed,  on  the  29th  day  of  March,  A.  d. 
1006,  their  petition  in  duplicate,  praying 
that  Pascasio  Alvarado,  also  of  Juana  Diaz, 
be  adjudged  a  bankrupt.  They  averred 
that  Alvarado  had,  for  the  greater  portion 
of  six  months  next  preceding  the  filing  of 
the  petition,  his  principal  place  of  business 
at  Juana  Diaz,  and  owed  debts  to  the 
amount  of  $1,000,  and  that  petitioners  were 
his  creditors  and  had  provable  claims 
amounting  in  the  aggregate,  in  excess  of 
securities  held  by  them,  to  the  sum  of  $500, 
the  nature  and  amount  of  each  of  said 
claims  being  specified. 

The  petition  further  stated  "that  said 
Pascasio  Alvarado  is  insolvent,  and  that 
within  four  months  next  preceding  the  date 
of  this  petition  the  said  Pascasio  Alvarado 
committed  an  act  of  bankruptcy,  in  that  ho 
did  heretofore,  to  wit,  on  the  *28th  day  offS 
February,  a.  d.  1006,  permit  and  suffer  sev- 
eral of  his  creditors,  to  wit,  Alberto  Arm- 
strong et  al.,  to  secure  and  obtain  an  ad- 
vantage through  legal  proceedings  over  bis 
creditors,  in  that  he  suffered  and  permitted 
the  said  to  attach  all  of  his  proper- 
ties and  interest,  real  and  personal,  bj 
virtue  of  a  writ  of  fieri  facias  issued  out 
of  the  United  States  district  court  for  Porto 
Rico  on  January  20,  a  d.  1006,  on  a  judg- 
ment rendered  in  the  above  said  court  at 
the  January  term,  a.  d.  1906,  in  favor  of 
the  said  Alberto  Armstrong  et  al.,  and 
against  the  said  Pascasio  Alvarado.  And 
your  petitioners  further  represent  that 
within  four  months  next  preceding  the  date 
of  this  petition,  the  said  Pascasio  Alvarado 
did  commit  another  act  of  bankruptcy  in 
that  he  did  heretofore,  to  wit,  on  the  14tli 
day  of  March,  1006,  in  a  letter  addressed 
to  Eduardo  Fernandez,  one  of  the  petition- 
ers, admit  his  inability  to  pay  his  debts, 
and  his  willingness  to  be  adjudged  a  bank- 
rupt on  that  ground." 

Alvarado  was  served  with  process  March 
30,  returnable  April  13,  and  on  April  24 
an  order  was  made  by  the  clerk  of  the  court 
reciting  the  absence  of  the  judge  from  the 
division  of  the  district,  and  referring  the 
petition  to  a  referee  in  bankruptcy  in  the 
city  of  Ponce  and  district  of  Puerto  Rieo. 

On  the  28th  of  April  counsel  for  Arm- 
strong, as  liquidator  of  the  firm  of  Boysen 
k  Oompanyy  creditors  of  Alvarado,  mored 

ao8  V.  ft. 
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the  referee  to  dismiss  the  petition  because 
of  the  defectiveness  of  verification.  The 
alleged  defect  was  because  the  justice  of 
the  peace  who  took  the  jurat  had  omitted  to 
attach  to  his  signature  of  "justice  of  the 
peace"  the  words  "of  Juana  Diaz,  Porto 
Rico." 

On  the  8th  of  May  the  referee  over- 
ruled a  motion  to  amend,  and  dismissed  the 
petition  with  costs.  Afterwards  he  filed 
in  the  clerk's  office  an  order,  datrd  July  U, 
stating  that  a  motion  for  rehearing  had 
been  granted,  and  setting  aside  the  order 
of  dismissal,  at  the  same  time  directing 
that  the  amendment  might  be  made. 

Thereafter,  July  16,  lOOG,  motion  was  made 
[S2  4]by  counsel  for  'Armstrong  and  others  in  the 
district  court,  before  the  judge  thereof,  to 
set  aside  the  order  of  the  referee  dated 
July  6,  whereupon  the  court  set  aside  the 
cleric's  order  of  reference  and  ordered  the 
case  back  for  further  proceedings.  And 
then  the  court  denied  the  motion  of  coun- 
sel for  Armstrong  et  al.,  and  gave  the  peti- 
tioning creditors  until  the  18th  to  amend 
their  petition  in  the  matter  of  the  verifica- 
tion. On  the  17th  of  Julv  the  amendment 
was  made  by  inserting  after  the  words  "jus- 
tice of  the  peace."  at  the  close  of  the  verifi- 
cation, the  words  "of  Juana  Diaz,  Puerto 
Rico;"  and  the  justice  of  the  peace  so  certi- 
fying. 

July  18,  Armstrong's  attorneys  again 
moved  to  dismiss  on  the  ground  that  the 
petition  did  not  make  the  averment  that  the 
alleged  bankrupt  did  not  come  within  the 
excepted  classes  of  persons  who  might  not 
be  declared  bankrupt.  This  motion  was 
denied  by  the  court,  and  the  petitioning 
creditors  were  allowed  to  amend  in  the  par- 
ticular named. 

The  amendment  was  made  so  as  to  aver 
that  Pascasio  Alvarado  "is  not  a  wage- 
earner  nor  a  person  engaged  chiefly  in  farm- 
ing or  the  tillage  of  the  soil,  and  who  is 
chiefly  engaged  in  commercial  business." 

July  19  Armstrong  and  others  by  answer 
denied  "the  allegations  of  the  involuntary 
petition  that  the  alleged  bankrupt  does  not 
come  within  the  excepted  classes  of  the 
bankniptcy  act,  and  that  he  has  committed 
the  acts  of  bankruptcy  therein  alleged." 

On  the  same  day  the  court  heard  tlie  tes- 
timony of  the  petitioning  creditors,  Fernan- 
dez et  al.,  "upon  the  issue  raised  by  said 
answer."  At  its  conclusion  counsel  for  op- 
posing creditors  moved  that  the  petition  be 
dismissed,  which  motion  was  denied.  Then 
the  court  heard  "the  testimony  offered  by 
the  opposing  creditors,  and  at  the  conclusion 
of  all  the  testimony  overrules  said  answer 
and  denial,  and  directs  that  a  proper  order 
of  adjudication  and  reference  be  prepared,  to 
which  counsel  for  Armstrong  et  al.  except." 
52  Jj.  ed. 


The  order  of  adjudication  was  thereupon 
entered. 

*An  appeal  to  this  court  was  prayed  and[S27] 
allowed,  and  errors  assigned  to  the  effect 
that  the  referee  in  bankruptcy  erred  in 
granting  a  rehearing  by  his  order  of  July 
6;  that  error  was  committed  in  refusing  to 
annul  that  order  of  the  referee;  that  the 
court  also  erred  in  overruling  the  motion 
of  July  18,  to  dismiss  the  petition;  and  that 
the  court  erred  in  adjudicating  Alvarado 
a  bankrupt. 

The  district  judge  filed  findings  of  fact 
and  conclusions  of  law  under  general  order 
36,  as  follows: 

"On  July  16,  190).  when  the  present  in- 
cumbent of  this  bench  held  his  first  term 
of  court  at  Ponce,  in  this  district,  the 
above-entitled  matter  came  on  for  hearing, 
and  it  developed  that  the  petition  for  in- 
voluntary bankruptcy  had  theretofore  been 
duly  filed  and  sent  out  to  the  referee,  who, 
it  appears,  had  first  dismissed  the  petition 
for  informality  as  to  the  verification  there- 
of, but  thereafter  rescinded  his  order  in 
that  regard  and  permitted  the  petition  to 
stand.  On  this  state  of  afl'airs,  Armstrong 
&  Company,  in  open  court,  moved  that  the 
petition  be  dismissed  for  improper  verifica- 
tion, in  accordance  with  the  first  action  of 
the  referee.  Other  creditors  resisted  this 
motion.  The  court  thereupon  entered  an 
order  recalling  the  matter  from  the  hands 
of  the  referee,  and  in  open  court  permitted 
the  verification  nunc  pro  tunn  to  be  correct- 
ed and  the  petition  to  be  considered  as 
filed,  as  thus  amended.  Then  the  question 
as  to  whether  or  not  the  defendant  was  a 
person  'engaged  chiefly  in  agriculture  or 
the  tillage  of  the  soil'  was  raised  by  Arm- 
strong &  Company,  and  on  the  decision  of 
which  would  depend  the  right  of  the  court 
to  declare  him  a  bankrupt  at  all.  On  this 
question  the  court  gave  the  parties  oppor- 
tunity to  procure  evidence,  and  set  the 
case  down  for  a  succeeding  day  for  that 
purpose,  and  did,  at  the  time  fixed,  hear 
evidence  pro  and  con  on  the  subject.  From 
the  evidence  thus  adduced  the  following 
facts  appear: 

"That  Pascasio  Alvarado  is  now  a  feeble 
old  man  living  at  Juana  Diaz,  near  said 
Ponce,  with  his  sons,  one  of  whom  conducts 
his  business,  which  it  appears  is  being 
wound  up;  *that  for  more  than  twenty-five[S28] 
years  last  past  he  has  been  engaged  in  con- 
ducting a  large  merchantile  business  at  said 
place,  and  that  he  kept  a  stock  of  goods 
ranging  from  $25,000  upwards,  continuous- 
Iv,  and  was  well  known  to  the  wholesale 
merchants  of  Europe,  and  perhaps  of  the 
United  States;  that  during  the  last  two 
years  he  has  been,  or  at  least  his  sons,  for 
him,  have  been,  engaged  in  selling  out  the 
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remainder  of  hU  stock  of  goods  and  in  en- 
deavoring to  collect  the  debts  belonging  to 
the  estate,  in  cash  and  in  coffee  and  other 
products;  that  at  the  time  the  business 
was  put  into  liquidation  and  this  son  took 
charge  of  it,  and  since,  the  estate  was  in 
possession,  or  quasi  possession,  of  several 
pieces  of  land  under  mortgage,  which  it 
collected  payments  from  in  the  way  of  por- 
tions of  the  coffee  and  other  crops  raised, 
and  perhaps  the  estate  was  the  absolute 
owner  of  some  small  portion  of  land  itself, 
on  which  some  coffee  is  raised.  Most  of  the 
evidence  thus  taken  is  transmitted  here- 
with, duly  certified.  The  court,  of  course, 
had  the  benefit  of  the  full  record  of  the 
case  and  of  the  arguments  of  counsel  and 
statements  made  in  open  court  at  the  time. 
"The  court  held,  on  this  evidence,  that 
the  defendant  was  not  a  Vage-earner  or  a 
person  chiefly  engaged  in  the  tillage  of  the 
soil,'  but  that  he  was,  and  is,  a  merchant, 
and  tliat  all  the  debts  he  owes  were  created 
as  a  merchant,  and  that  he  could,  there- 
fore, be  declared  a  bankrupt,  and  so  held. 
From  this  action  of  the  court,  Armstrong 
&  Company,  who  have  some  attachment  or 
other  liens  on  some  of  his  estate,  not  four 
months  old  at  the  time  of  the  filing  of  the 
petition,  have  appealed." 

Messrs.  N.  B.  K.  Pettingill  and  Harry 
P.  Leake  submitted  the  cause  for  appel- 
lant: 

Neither  the  referee  nor  the  court  had 
any  jurisdiction  to  reinstate  the  cause  after 
the  order  of  dismissal  made  by  the  referee 
on  May  8,  1906. 

Neustadter  v.  Chicago  Dry-Goods  Co.  96 
Fed.  830;  Re  T.  L.  Kelly  Dry-Goods  Co. 
102  Fed.  747;  Re  Rosenberg,  116  Fed.  402. 

The  bankrupt  act  does  not,  of  course,  pro- 
vide a  method  for  obtaining  a  review  of  the 
actions  and  rulings  of  referees;  the  method 
thereby  provided  is  exclusive. 

Re  Schiller,  96  Fed.  400 ;  Re  Russell,  105 
Fed.  501;  Re  Hawley,  116  Fed.  429. 

The  occupation  of  the  alleged  bankrupt 
must  be  negatived  in  the  petition. 

Re  Mero,  128  Fed.  630;  Re  Callison,  130 
Fed.  987;  Re  Brett,  130  Fed.  981;  Re  White, 
135  Fed.  199;  Rise  v.  Bordner,  140  Fed. 
666;  Re  Taylor,  42  C.  C.  A.  1,  102  Fed. 
728. 

The  burden  of  proof  is  on  the  petitioning 
creditors  to  prove  the  allegations  of  their 
petition. 

Re  Pilger,  118  Fed.  206;  Re  McLaren, 
125  Fed.  835 ;  Re  Doddy  Jourdan  &  Co.  127 
Fed.  771 ;  Jones  v.  Burnham,  W.  &  Co.  71  C. 
C  A.  240,  138  Fed.  986. 

The  allegations  respecting  the  obtaining 
of  an  execution  were  altogether  insufficient 
to  constitute  an  act  of  bankruptcy,  even  if 


proved,  because  not  only  must  it  be  alleged 
that  execution  has  been  issued  against  the 
bankrupt's  property,  but  that  it  is  within 
five  days  of  sale  thereunder,  and  the  bank- 
rupt has  not  yet  vacated  or  discharged  it. 

Seaboard  Steel  Casting  Co.  v.  William  R. 
Trigg  Co.  124  Fed.  75;  Re  Vastbinder,  126 
Fed.  417. 

As  to  when  a  person  will  be  considered  as 
chiefly  engaged  in  farming,  see: 

Re  Mackey,  110  Fed.  355;  Re  Hoy,  137 
Fed.  175;  Rise  v.  Bordner,  supra;  Wulbem 
V.  Drake,  56  C.  C.  A.  643,  120  Fed.  493;  Ba 
Drake,  114  Fed.  229. 

No  appearance  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  court  of  bank- 
ruptcy, "not  within  any  organized  circuit 
of  the  United  States,"  from  a  judgment  ad- 
judging Pascasio  Alvarado  a  bankrupt  un- 
der I  24a  and  i  25a  of  the  bankruptcy  act, 
and  general  order  36,  t  3. 

The  errors  assigned  in  reference  to  the 
action  of  the  referee  and  of  the  court  in 
permitting  the  amendment  of  the  verifica- 
tion and  other  amendments  we  regard  as 
without  merit.  The  power  of  a  court  of 
bankruptcy  over  amendments  is  undoubted 
and  rests  in  the  sound  discretion  of  the 
court.  We  think  there  was  no  abuse  of  dis- 
cretion here,  and  that  the  court  was  fully 
justified  in  its  orders  in  reference  to  amend- 
ments. 

Nor  do  we  see  any  reason  to  question  the 
conclusion  of  the  district  court  "that  the 
defendant  was  not  a  'wage-earner  or  a  per- 
son chiefly  engaged  in  the  tillage  of  the 
soil,'  but  that  he  was,  and  is,  a  merchant, 
and  that  all  the  debts  he  owes  were  created 
as  a  merchant,  and  that  he  could  therefore 
be  declared  a  bankrupt." 

The  appellant,  Armstrong,  now  contends, 
however,  that  the  petitioning  creditors  "lost 
sight  of  every  controversy  except  that  as 
to  the  occupation  of  the  bankrupt,  and  that 
the  court  *later  also  made  the  same  error, [SSI] 
as  there  is  neither  finding  nor  evidence 
that  the  alleged  bankrupt  had  committed 
either  act  of  bankruptcy  alleged,  or  k^ 
act  of  bankruptcy  whatever." 

The  acts  alleged  were  that  Alvarado  per- 
mitted Armstrong  to  obtain  an  execution 
against  him;  and  also  that  Alvarado  ad- 
mitted in  a  letter  addressed  to  Fernandez 
''his  inability  to  pay  his  debts,  and  his 
willingness  to  be  adjudged  a  bankrupt  on 
that  ground." 

And  the  record  shows  that  the  court 
heard  testimony  on  behalf  of  Femandex  and 
others,  petitioning  creditors,  as  to  the  com- 
mission of  the  acts  of  bankruptcy  as  well 
as  to  the  occupation  of  the  bankrupt.    The 
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court  thm  denied  Aimttrong  and  others' 
motion  ta  dinniu,  tad  he»d  tcatinioaj  on 
their  behalf,  and  at  the  concIuBlon  of  all  the 
teatimonf  directed  the  order  of  odjudica- 
tton.  From  that  order  of  adjudication  tbit 
appeal  vAt  prajed,  but  it  nowhere  appears 
that  Armstrong  and  others  objected  to  the 
want  of  proof  of  the  acts  of  bankruptcy,  or 
aslced  may  findings  in  respect  thereto,  or 
objected  to  the  findings  that  were  made  for 
deficiencies  in  that  regard.  In  other  words, 
Armstrong  and  others  permitted  the  find- 
ings to  be  made  as  the;  were,  and  now  say 
tiiat  other  findings  should  have  been  mads 
in  relation  to  proof  of  acts  of  bankruptcy, 
without  Iiaving  objected  that  they  were  not 
made,  or  that  the  findings  as  made  were,  on 
that  account,  fatal  to  the  judgment.  The 
presumption  is  that  if  such  a  suggestion  had 
been  made  to  the  court,  the  alleged  defi- 
ciencies, if  really  existing,  could  have  been 
supplied  and  would  have  been  supplied. 
But  the  record  and  the  certificate  of  the 
Judge  leave  no  doubt  that  the  petition  aa  to 
acts  of  bankruptcy  was  sustained  by  the 
facU. 

The  last  error  assigned  is  that  the  district 
court  erred  in  finding  from  the  evidence  of- 
fered on  July  19,  I0OG,  "upon  the  issue  be- 
tween said  petitioning  creditors  and  these 
npposini;  creditors,  that  said  Pascasto  AI- 
varado  should  be  adjudged  a  bankrupt,  and 
in  Ko  adjudging  him,"  and  that,  of  course, 
was  broad  enough  to  cover  any  question  in- 
[33  3]volvcd  upon  the  evidence;  'but  we  think  that 
that  was  intended  to  cover  the  finding  as  to 
Alvarado's  being  a  merchant,  and  not  a 
wage-earner,  etc.,  and  therefore  susceptible 
of  being  declared  a  bankrupt. 

The  findings  of  fact  and  conclusions  of 
law  made  by  the  district  judge  for  trans- 
mission to  this  court,  under  the  general  or- 
der in  that  regard,  set  forth,  among  other 
things,  that,  after  the  petition  was  amend- 
ed, "then  the  question  as  to  whether  or  not 
the  defendant  was  a  person  'engaged  chiefly 
in  agriculture  or  the  tillage  of  the  soil'  was 
raised  by  Armstrong  &  Company,  and  on  the 
decision  of  which  would  depend  the  right  of 
the  court  to  declare  him  a  bankrupt  at  all. 
On  this  question  the  court  gave  the  parties 
opportunity  to  procure  evidence,  and  set  the 
caae  down  for  a  succeeding  day  for  that  pur- 
pose, and  did,  at  the  time  fixed,  hear  evi- 
dence pro  and  con  on  the  subject."  And 
from  that  evidence  the  court  stated  the  facts 
which  appeared,  and  his  finding  and  con- 
elusion  that  Alvarado  was  a  merchant,  etc. 

It  Mems  clear  that  the  acts  of  bankrupt- 
cy had  been  previously  determined  as  com- 
mitted, and  that  the  case  was  only  contest- 
ed on  the  other  point,  and  hence  that  this 
contention  is  an  afterthought,  which  ought 
not  to  be  entertained,  let  alone  that  from 
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the  findings  that  were  made  it  is  obvioua 
enough  that  Alvarado  was  in  liquidation 
and   might   properly   b«   adjudged   «   bMlk- 
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•UNITED  8TATEB,  Plff.  in  Err.,         [» 

ADRIAN  H.  LARKIN,  tnUrvener  and 
Claimant  of  One  Ring  Set  with  Two 
Cabochon  Rubies  and  Surrounded  with 
Bight  Small  Diamonds,  etc. 

(See  B.  C.  Reporter's  ed.  333-340.) 

Error  to  district  court  — wta«n  Jnrlsdlo* 

tton  is  In  lsBn«. 

A  judgment  of  a  Federal  district  court, 
dismissing,  for  want  of  a  lawful  seizure  in 
the  district,  an  Information  for  the  forfei- 
ture of  certain  jewels  alleged  to  have  been 
smuggled  into  the  United  States,  does  not 
present  a  question  respecting  the  jurisdic- 
tion of  that  court  as  a  Federal  court,  whidi 
is  essential  to  sustain  the  direct  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States  authorized  by  the  act  of  March  S, 
ISgi  (26  Stat,  at  L.  S27,  chap.  517.  U.  8. 
Comp.  Stat.  1901,  p.  S49),  |  S,  when  the 
jurisdiction  of  the  lower  court  is  in  issue. 

(No.  356.] 


IN  ERROR  to  the  District  Court  of  tha 
United  SUtes  for  the  Northern  Distrtot 
of  Ohio  to  review  a  judgment  dismissing 
for  want  of  a  lawful  seizure  in  the  district, 
an  information  for  the  forfeiture  of  certain 
jewels  allegsd  to  have  been  smuggled  into 
the  United  States,  which  judgment  waa  af- 
firmed by  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit.  Diamiasad 
for  want  of  jurisdiction. 

Statement  by  Mr.  Chief  Justice  Fnlleri 
This  waa  an  Information  Sled  on  behalf  ol 
the  United  States  June  8,  1906,  in  the  dia- 
trict  court  for  the  northern  district  of  Ohio, 
for  the  forfeiture  of  certain  jewela  wbleh, 
it  was  set  forth,  had  been  fraudulently  im- 
ported into  the  United  States  without  tha 
payment  of  duty,  and  that,  upon  May  19, 
1 9 OB,  the  jewela  so  smugirled  had  been 
seited  by  Charles  F.  Leach,  collector  of  the 
district  of  Ohio,  within  the  said  district. 

July  G,  1905,  Adrian  E.  Larkin,  being  in- 
terested as  a  claimant,  'came  in,  and,  euter-[8B4 

Nam. — On  direct  review  in  Federal   Su- 
preme Court  of  judgments  of  district  and 
circuit  courts,  see  note  to  Gwin  v.  United 
SUtes,  iO  L.  ed.  U.  S.  741. 
}  BIT 
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lug  his  appearance  specially,  filed  his  plea 
therein  to  the  jurisdiction  of  the  court  below 
to  adjudicate  the  forfeiture  of  said  jewels. 
To  this  plea  a  demurrer  was  filed,  which, 
upon  argument,  was  overruled.  A  reply  to 
the  plea  was  then  filed,  and  to  this  reply 
Larkin  demurred,  and  the  demurrer  was 
sustained.  The  government,  declining  to 
amend  its  reply  or  plead  further,  the  court. 
May  22,  1906,  sustained  the  plea  and  dis- 
missed the  information. 

The  district  judge  expressed  the  opinion 
that,  "considering  the  circumstances  under 
which  the  collector  of  customs  obtained  pos- 
session of  the  articles  of  jewelry  which  are 
the  subject  of  this  action,  as  shown  by  the 
statement  of  facts,  and  especially  by  the 
receipt  which  the  collector  gave  for  them, 
it  is  quite  apparent  that  no  seizure  of  them 
could  be  made  in  this  district." 

The  United  States  prayed  an  appeal  to  the 
United  States  circuit  court  of  appeals  for 
the  sixth  circuit,  which  was  allowed,  and  the 
appeal  was  duly  prosecuted.  April  6,  1907, 
a  judgment  was  entered  by  that  court  af- 
firming the  decision  of  the  United  States 
district  court,  and  an  opinion  was  filed, 
which  is  reported  in  82  G.  C.  A.  247,  153 
Fed.  113.  The  nmndate  from  the  circuit 
court  of  appeals  and  the  opinion  of  that 
court  were  filed  below  May  7,  1907. 

On  the  same  day  Larkin  applied  to  the 
district  court  for  an  order  for  the  delivery 
of  the  property  to  him.  Before  this  was 
acted  on  the  United  States,  May  21,  1907, 
petitioned  that  court  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  which  was  allowed  notwithstanding 
the  proceedings  and  judgment  in  the  circuit 
court  of  appeals,  and  the  court  certified 
"that  the  judgment  and  decree  herein  was 
based  solely  on  the  ground  that  the  district 
court  of  the  United  States  for  the  northern 
district  of  Ohio,  on  the  facts  as  they  appear 
by  the  record,  had  no  jurisdiction  in  the 
premises." 

It  appeared  from  the  pleadings  that  the 
articles  against  which  this  proceeding  in 
forfeiture  was  begun  were  illegally  import- 
ed through  the  port  of  New  York,  and  were 
[885] subsequently  *found  in  the  state  of  New  York 
and  in  the  possession  of  Larkin  as  bailee. 
They  had  been  pledged  to  one  Friend,  and 
he,  learning  that  a  claim  had  been  made 
that  the  articles  had  been  illegally  and  sur- 
reptitiously imported  through  the  port  of 
New  York,  visited  the  Secretary  of  the 
Treasury  and  disclosed  his  possession  of  the 
same  and  his  rights,  and  agreed  with  the 
Secretary  that  the  same  should  be  kept  in 
the  city  of  New  York,  open  to  the  inspection 
and  examination  of  any  official  of  the  De- 
partment. Friend,  not  being  himself  a  resi- 
dent of  New  York,  placed  them  in  the  cut- 
618 


tody  of  Larkin  as  bailee  and  attorney,  with 
authority  to  conduct  any  transactions  with 
the  Treasury  Department  growing  out  of  the 
claim  that  they  had  been  fraudulently  im- 
ported. 

At  the  request  of  the  Department,  Mr. 
Leach,  collector  of  customs  at  Cleveland, 
went  to  New  York  for  the  purpose  of  exam- 
ining the  articles  and  determining  by  in- 
spection whether  they  had  been  illegally  im- 
ported and  whether  they  were  subject  to 
seizure  and  forfeiture.  He  applied  to  Lar- 
kin to  be  allowed  an  inspection,  and  this 
was  permitted. 

The  plea  then  stated  that  Leach  informed 
said  Laiicin  that  certain  of  said  jewelry  had 
not  been  wrongfully  imported  and  that  he 
did  not  care  to  make  further  examination 
thereof,  but  that  certain  of  said  pieces  he 
was  in  doubt  about  and  would  like  to  ex- 
hibit them  to  a  person  located  in  New  York 
city,  who  was  expert  in  such  matters,  for 
his  opinion,  and  asked  permission  to  take 
the  jewelry  away  from  Larkin's  office  for 
that  purpose,  he  agreeing  to  return  the  same 
to  Larkin  at  his  office,  in  New  York  city, 
on  the  afternoon  of  that  day.  Thereupon 
Larkin,  relying  upon  the  promise  and  agree- 
ment of  Leach,  delivered  the  property  inU^ 
his  possession  and  custody,  receiving  from 
Leach  a  receipt  therefor  in  writing,  which 
read:  "New  York,  March  14,  1905.  Re- 
ceived of  A.  H.  Larkin,  attorney  for  J.  W. 
Friend,  the  following  pieces  of  jewelry,  for 
examination  and  identification:"  (Then 
followed  list  of  jewelry.)  The  receipt  vrat 
signed  ''Chas.  F.  Leach,  Collector  of  Cus- 
toms." 

The  plea  then  averred  that  Leach,  in  vio- 
lation of  his  agreement,  ^carried  the  articles [8 
to  Cleveland.  That  from  there  he  returned 
certain  articles  to  Larkin  as  not  subject  to 
seizure,  and  assumed  to  seize  the  remainder 
at  Cleveland,  and  then  caused  this  proceed- 
ing in  forfeiture  to  be  instituted  in  the  dis- 
trict court  for  the  northern  district  of  Ohio. 
After  demurrer  to  the  plea  had  been  over- 
ruled, the  district  attorney  replied;  but,  in 
the  view  taken  of  the  ease,  it  is  unneces- 
sary to  restate  the  contents  of  that  reply. 
The  district  judge  said:  ''An  examination 
of  the  reply  discloses  practically  the  same 
question  as  that  which  was  heretofore  pre- 
sented on  the  demurrer  to  the  plea."  The 
circuit  court  of  appeals  held  the  reply  to 
be  evasive,  and  not  to  deny  the  substantial 
averments  of  the  plea,  and  said:  "We quits 
agree  with  the  court  below  that,  under  the 
circumstances  of  this  case,  these  jewels  wars 
not  subject  to  seizure  in  Cleveland,  but 
should  have  been  seized  in  the  district  of 
New  York.  The  articles  were  found  in  the 
latter  district,  and  should  have  been  there 
seised." 
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AMistant  Attorney  General  Sanford  ar- 1 
gned  the  cause  and  filed  a  brief  for  plaintiff 
in  error: 

The  adjudication  that  the  district  court 
did  not  acquire  jurisdiction  by  reason  of 
the  fact  that  there  was  no  lawful  seizure 
within  the  district,  brought  in  issue  the 
jurisdiction  of  the  court,  within  the  mean- 
ing of  I  5  of  the  judiciary  act  of  1891. 

The  analoprous  rule  is  well  settled  that,  in 
actions  in  personam ^  the  question  whether 
the  court  acquired  jurisdiction  of  the  de- 
fendant by  proper  service  of  process  upon 
him  is  one  involving  the  jurisdiction  of  the 
court,  within  the  meaning  of  |  5  of  that  act. 

Shepard  v.  Adams,  168  U.  S.  618,  42  L. 
ed.  602,  18  Sup.  Ct.  Rep.  214;  Remington 
y.  Central  P.  R.  Co.  198  U.  S.  1:5,  49  L.  ed. 
959,  25  Sup.  Ct.  Rep.  577;  Board  of  T^-ade 
y.  Hammond  Elevator  Co.  198  V.  S.  424, 
49   L.   ed.    nil,   26   Sup.   Ct.   Rep.  740. 

Likewise  in  Wetmore  v.  Rymer,  169  U.  S. 
115,  42  L.  ed.  682,  18  Sup.  Ct.  Rep. 
293,  it  was  held  that  the  action  of  the  cir- 
cuit court  in  dismissing  an  action  of  eject- 
ment on  the  ground  that  the  particular  land 
in  dispute  was  not  of  sufficient  value  to  give 
the  court  jurisdiction  was  reviewable  by 
this  court  under  $  5  of  the  court  of  appeals 
act. 

Mr.  H.  H.  McKechan  argued  the  cause 
for  defendant  in  error.  Mes^^rs.  A.  C.  Dus- 
tin,  and  lloyt,  Dustin,  &  Kelley  filed  a  brief 
for  defendant  in  error: 

This  court  has  no  jurisdiction  to  enter- 
tain this  action,  for  want  of  a  proper  certifi- 
cate of  the  issue  of  jurisdiction  in  the 
court  below. 

Colvin  V.  Jacksonville,  158  V.  S.  456,  39 
L.  ed.  1053,  15  Sup.  Ct.  Rep.  8CG;  Tho 
Bayonne,  159  U.  S.  687,  40  L.  cd.  306,  16 
Sup.  Ct.  Rep.  186;  Merritt  v.  Bowdoin  Col- 
lpj?e,  169  U.  S.  551,  42  L.  cd.  850,  18  Sup. 
Ct.  Rep.  416;  Chappell  v.  United  States. 
160  U.  S.  499,  40  L.  ed.  510,  16  Sup.  Ct. 
Rep.  397;  Davis  v.  Geissler,  162  U.  S.  290, 
40  L.  ed.  972,  16  Sup.  Ct.  Rep.  796;  May- 
nard  ▼.  Hecht,  151  U.  S.  324,  38  L.  ed.  179, 
14  Sup.  Ct.  Rep.  353;  Colvin  v.  Jackson- 
ville, 167  U.  S.  368,  39  L.  ed.  736,  15  Sup. 
Ct.  Rep.  634. 

It  must  appear  either  that  the  question 
of  jurisdiction  was  certified  to  this  court, 
or  that  the  decree  appealed  from  shows  upon 
its  face  that  the  sole  question  decided  was 
one  of  jurisdiction. 

Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  185  U.  S.  286,  46  L.  ed.  913, 
22  Sup.  Ct.  Rep.  681. 

The  record  also  should  show  an  intention 
to  appeal  to  the  Supreme  Court  on  the 
ground  of  jurisdiction. 

The  Bayonne,  supra. 
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While  by  searching  the  record  in  this 
case  the  court  would  find,  on  the  facta  let 
forth  in  the  pleadings  and  the  opinion  of 
the  court,  that  the  case  was  disposed  of  be- 
low on  the  ground  that  no  lawful  seizure 
could  be  made  in  that  district  ( whether  that 
constitutes  jurisdiction  will  be  argued  under 
the  next  head),  yet  the  court  will  not 
search  the  record. 

Van  Wagenen  v.  Sewall,  100  U.  S.  373, 
40  L.  ed.  461,  16  Sup.  Ct.  Rep.  390. 

Where  several  questions  are  presented  to 
the  court  below,  the  sole  question  of  juris- 
diction must  be  certified  with  great  particu- 
larity; where  there  is  in  reality  only  one 
question,  and  that  one  of  jurisdiction,  it 
must  be  made  to  appear,  in  tho  absence  of 
a  formal  certificate,  from  the  decree  itself, 
without  searching  the  record,  that  th<»  court 
below  decided  the  case  on  that  ground,  and 
that  alone. 

Van  Wagenen  v.  Sewall,  supra ;  Re  Lehigh 
Min.  &  Mfg.  Co.  150  U.  S.  322,  30  L.  ed. 
438,  15  Sup.  Ct.  Rep.  375;  Shields  v.  Cole- 
man, 157  U.  S.  168,  39  L.  ed.  660.  15  Sup. 
Ct.  Rep.  570;  Interior  Constr.  &  Improv. 
Co.  v.  Gibney,  160  U.  S.  217,  40  L.  ed. 
401,  16  Sup.  Ct.  Rep.  272:  Chappell  v.  I'nit- 
ed  States  and  Excelrtior  Wooden  Pi|)e  Co. 
V.  Pacific  Bridge  Co.  supra. 

This  case  is  not  one  where  the  jurisdic- 
tion of  the  court  below  was  in  issue  within 
the  meaning  of  S  6  of  the  judiciary  act. 

Tx)ui8ville  Trust  Co.  v.  Knott.  I'oi  U.  a 
225,  48  L.  ed.  159,  24  Sup.  Ct.  Rep.  119; 
Mexican  C.  R.  Co.  v.  Eckman,  187  U.  S. 
432,  47  L.  ed.  246,  23  Sup.  Ct.  Rep.  211; 
Smith  V.  McKay,  161  U.  S.  355,  40  L.  ed. 
731,  16  Sup.  Ct!  Rep.  490;  Blythc  v.  Hinck- 
ley, 173  U.  S.  501,  43  L.  ed.'  783,  19  Sup. 
Ct.  Rep.  497. 

♦Mr.  Chief  Justice  Fuller  delivered  the[3S8 
opinion  of  the  court : 

The  question  is  presented  at  the  threshold 
of  the  case  as  to  whether  or  not  the  pro- 
ceedings in  the  circuit  court  of  appeals  for 
the  sixth  circuit  and  the  judgment  therein 
rendered  were  absolutely  void  for  want  of 
jurisdiction.  If  they  were  not,  this  writ  of 
error  cannot  be  maintained,  as  judgments  of 
the  circuit  courts  of  appeals  cannot  be  re- 
viewed in  this  way. 

PlaintifiTs  in  error  grounded  their  applica- 
tion as  coming  within  the  first  of  the  classes 
of  cases  enumerated  in  §  5  of  the  judiciary 
act  of  1891,  in  which  appeals  or  writs  of 
error  may  be  taken  directly  to  this  court, 
and  which  reads:  "In  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issue;  In 
such  cases  the  question  of  jurisdiction  alone 
shall  be  certified  to  the  Supreme  Court  from 
the  court  below  for  decision."    [26  Stat  at 
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Lu  827,  ohap.  517,  U.  S.  Gomp.  Stat.  1001, 
p.  640.] 

The  word  ''jurisdiction,"  as  used  in  that 
paragraph,  ia,  as  Judge  Taft  said  in  United 
States  ez  rel.  Mudsill  Min.  Co.  ▼.  Swan,  13 
C.  C.  A.  77,  31  U.  S.  App.  112,  66  Fed.  647, 
applicable  to  "initial  questions  of  the  juris- 
diction of  a  United  States  district  or  circuit 
court,  whether  in  law  or  equity,  over  the  sub- 
ject-matter and  parties,  and  not  to  questions 
whether  a  court  of  equity  or  of  law  is  the 
proper  forum  for  the  working  out  of  rights 
properly  within  the  particular  Federal  ju- 
risdiction for  adjudication ;"  and  it  has  long 
been  settled  that  it  is  the  jurisdiction  of  the 
United  States  courts  as  such  which  is  re- 
ferred to.  Louisville  Trust  Co.  ▼.  Knott, 
101  U.  S.  226,  48  L.  ed.  160,  24  Sup.  Ct. 
Rep.  110;  Blythe  ▼.  Hinckley,  173  U.  S.  601, 
43  L.  ed.  783,  10  Sup.  Ct.  Rep.  407 ;  Mexi- 
can C.  R.  Co.  ▼.  Eckman,  187  U.  S.  432,  47 
L.  ed.  246,  23  Sup.  Ct.  Rep.  211. 

Ordinarily  a  formal  certificate  is  essen- 
tial, and  it  must  be  made  at  the  same  term 
as  that  at  which  the  judgment  is  rendered. 
Maynard  ▼.  Hecht,  151  U.  S.  324,  38  L.  ed. 
170,  14  Sup.  Ct  Rep.  363;  Colvin  ▼.  Jack- 
sonrille,  168  U.  S.  466,  30  L.  ed.  1063,  16 
Sup.  Ct.  Rep.  866.  But  where  the  record 
shows  that  the  only  matter  tried  and  decided 
in  the  circuit  court  was  one  of  jurisdiction, 
and  the  petition  upon  which  the  writ  of 
error  was  allowed  asked  only  for  a  review 
[SS9]of  the  judgment  that  the  court  *had  no  juris- 
diction of  the  action,  the  question  of  juris- 
diction alone  is  sufficiently  certified.  Shields 
▼.  Coleman,  157  U.  S.  168,  30  L.  ed.  660,  15 
Sup.  Ct.  Rep.  670;  Interior  Constr.  ft  Im- 
prov.  Co.  ▼.  Gibney,  160  U.  S.  217,  40  L. 
ed.  401,  16  Sup.  Ct.  Rep.  272;  Smithers  ▼. 
Smith,  204  U.  S.  632,  61  L.  ed.  656,  27  Sup. 
Ct.  Rep.  207;  Petri  ▼.  F.  E.  Creelman  Lum- 
ber Co.  100  U.  S.  487,  50  L.  ed.  281,  26  Sup. 
Ct.  Rep.  133;  Wetmore  ▼.  Rymer,  160  U.  S. 
115,  42  L.  ed.  682,  18  Sup.  Ct.  Rep.  203. 
The  formal  certificate  in  this  case  was  not 
made  at  the  term  at  which  judgment  was 
rendered,  and  came  too  late;  but  the  judg- 
ment itself  was  rendered  upon  the  holding 
that  there  was  no  lawful  seizure  in  the 
Cleveland  district,  and  there  must  be  such 
a  seizure  in  order  to  sustain  the  jurisdic- 
tion of  that  particular  district  court.  Rev. 
SUt.  {  734,  U.  S.  Comp.  Stat.  1001,  p.  686. 
Doubtless  this  was  no  case  for  a  certificate, 
and  the  judgment  itself  proceeded  on  the 
ruling  as  to  the  existence  of  seizure  at  Cleve- 
land. District  courts  are  the  proper  courts 
of  the  United  States  to  adjudicate  forfei- 
ture, and  the  question  involved  was  not  the 
jurisdiction  of  the  United  States  courts  as 
such,  but  whether  this  district  court  had 
jurisdiction  or  the  district  court  for  the 
southern  district  of  New  York. 


It  was  not,  and  could  not  be,  eonteadei 
that  some  district  court  of  the  United  States 
was  not  the  proper  court  to  adjudicate  on 
the  question  of  forfeiture,  but,  to  make  a 
case  within  the  jurisdiction  of  a  particular 
district  court,  there  must  be  a  lawful  seizure 
within  that  district.  The  district  court  held 
here  that  there  was  no  seizure  In  the  Cleve- 
land district,  and  dismissed  the  information 
for  that  reason.  That  question  was  submitted 
on  error  to  the  circuit  court  of  appeals  for 
the  sixth  circuit,  and  the  judgment  of  the 
district  court  was  affirmed.  The  question, 
therefore,  of  the  right  of  the  collector  to 
seize  these  particular  goods  in  Cleveland, 
has  been  finally  determined,  and  no  reason  is 
perceived  for  holding  that  the  circuit  court 
of  appeals  did  not  have  jurisdiction  to  ren- 
der its  judgment.  Whether  that  judgment 
was  correct  or  not  is  therefore  not  open  to 
consideration  on  this  writ. 

Where  the  question  of  the  jurisdiction  of 
the  circuit  or  district  court  of  the  United 
States  as  a  court  of  the  United  States  is 
in  issue,  and  is  certified  to  this  court  under 
{  6  of  the  act  of  1801,  *whereby  no  other[34 
question  can  be  considered,  our  jurisdiction 
is  exclusive  (American  Sugar  Ref.  Co.  v.  New 
Orleans,  181  U.  S.  277,  45  L.  ed.  850,  21 
Sup.  Ct.  Rep.  646) ;  but  this  is  not  neces- 
sarily so  as  to  the  other  classes  of  cases 
enumerated  in  that  section.  And  as  to  these 
classes  it  has  been  repeatedly  held  that  the 
act  of  1801  did  not  contemplate  several  sep- 
arate appeals  or  writs  of  error  on  the  mer- 
its in  the  same  case  and  at  the  same  time 
to  two  appellate  courts  (McLish  v.  Roff, 
141  U.  S.  661,  35  L.  ed.  803,  12  Sup.  Ct 
Rep.  118;  Robinson  v.  Caldwell,  166  U.  S. 
350,  41  L.  ed.  745,  17  Sup.  Ct.  Rep.  343; 
Columbus  Constr.  Co.  ▼.  Crane  Co.  174  U. 
S.  600,  43  L.  ed.  1102,  10  Sup.  Ct.  Rep. 
721 ;  Cincinnati,  H.  A  D.  R.  Co.  v.  Thiebaud, 
177  U.  S.  615,  44  L.  ed.  Oil,  20  Sup.  Ct. 
Rep.  822;  Loeb  v.  Columbia  Twp.  170  U.  8. 
472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep.  174). 

Inasmuch  as,  in  our  opinion,  the  contro- 
versy here  did  not  involve  the  jurisdiction 
of  the  district  court  as  a  Federal  court,  the 
case  was  appealable  to  the  circuit  court  of 
appeals,  and  the  writ  of  error  from  thif 
court  directly  cannot  be  maintained. 

Writ  of  error  dismissed. 


GEORGE  DICK,  PUT.  in  Err, 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  340-360.) 

Intoxicating  liqnon  —  bringing  into  In- 
dian country. 

1.  The  words,  "Indian  country,"  aa  used 
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SUt.  at  L.  260,  eh&p.  234),  forbidding  tlu 
iubroduetion  of  intoxicating  liquon  iate 
rach  oonntiy,  do  not,  standing  alone,  aiO' 
faraee  territorr  in  which,  at  t£e  time,  th( 
Indian  title  had  been  extinguiahed,  and 
over  which,  with  its  inhabitaata,  the  juris- 
diction  of  Uie  state,  (or  all  purposes  of  gor- 
emraeiit,  was  full  and  complete. 
Iudlaii^IMnv«r  ol  Congress  over  ceded 

and  allotted  lands  —  commerce  In  In- 

tozlcatlng  UqnorH. 

2.  The  Btipolatioti  in  the  agreement  ol 
Mav  I,  1893,  between  the  United  States 
and  the  Nei  Ferc«  Indians,  that  the  Fed- 
rial  laws  prohibiting  the  introduction  ol 
intoxicating  Hqnors  into  the  Indian  country 
Bbal),  for  a  period  of  twenty-flve  years,  ap- 
ply to  the  lands  thereby  ceded  to  the  United 
States  and  to  those  retained  by  the  Indiana 
and  t«  those  allotted  to  them  in  severalty, 
was  a  valid  regulation,  based  upon  the 
treaty-making  power  of  the  United  Statei 
and  upon  the  power  of  Congresa  to  regulate 
commerce  with  the  Indians,  and  waa  not 
an  invasion  of  the  sovereignty  of  the  state 
of  Idaho,  which  had,  by  the  act  of  1890  (Sfl 
Stat,  at  L.  216,  chap.  656),  been  admitted 
into  the  Union  upon  an  equal  footing  with 
the  other  states. 

[No.   02.] 

Bnbmitted  December  3,  ISOT.    Decided  Ttb- 
ruaty  24,  1908. 

IN  ERROR  to  the  District  Court  of  tht 
United  SUtes  for  the  District  of  Idaho 
to  reriew  a  conviction  for  having  intro- 
dnced  Intoxicating  liquor  into  the  Indian 
country.    Affirmed. 

The  facta  are  stated  in  the  opinion, 

Ur.  Frank  E.  Foeg  submitted  the  cause 
for  plaintiff  in  error: 

There  can  be,  in  police  matters,  no  such 
thing  as  a  divided  sovereignty. 

Re  Heir,  197  U.  B.  605,  49  L.  ed.  860,  2S 
Sup.  Ct.  Rep.  606. 

It  cannot  be  auocessfully  maintained  that 
Congress,  by  the  act  of  ratifying  the  agree- 
ment with  the  Nee  Perc^,  could  place  any 
restrictions  upon  future  legislation,  amend- 
ing or  even  abrogating  tbt  existing  law  in 
rrfereuce  to  the  prohibition  of  the  introduc- 
tion of  liquor.  The  plenary  power  of  Con- 
gress over  tribal  relations  and  landa  cannot 
be  limited  by  provisions  of  treaty  so  as  to 
preclude  future  enactments,  giving  effect  to 
the  government   policy   in   relation  thereto. 

Lone  Wolf  v.  Hitchcock,  187  U.  B.  &53,  47 
L.  cd.  299,  23  Bup.  Ct.  Rep.  21S. 

The  contention  of  the  government  that 
there  can  be  such  a  thing  as  qualified  clt- 
tienabip — that  ia,  that  it  woa  competent  for 
Congl«ss  to  oonfcr  upon  the  Indians  such 
citizenship  as  would  entitle  them  to  all  the  < 
ftl  L.  ed. 


^ta  of  dtizens  of  Um  atata  when  th^ 
Vfl  located,  and,  at  tba  aama  Ume,  denjr 
tin  state  the  ri^t  to  aubjeot  them  to 
e  aame  complete  and  Inclusive  police  con< 
ol  that  it  may  Its  other  dtitena — la  va- 

Re  Celestine,  114  Fed.   SS3;   Re  Now-g»- 

uck,  69  Kan.  410,  70  Pac.  680. 

The  jurisdiction  of  the  United  States  is 

aited  to  the  protection  of  the  landa  allot- 

I  from  alienation  or  encumbrance,  and,  In- 

lentally,   perhaps,   the   protection   of   tho 

iprorementa  upon  said  landa. 

Draper  v.  United  SUtea,  164  U.   8.  240, 

L.  ed.  419,  17  Bup.  Ct.  Rep.  107 ;  United 
atee   v.   McBratney,   104   U.   S.    021-624, 

L.  ed.  869,  870. 
The  government  oontoda  that  the  United 
ates  has  jurisdiction  because  of  a  clause 

the  treaty  or  agreement  with  the  Nes 
rc6a  Indians,  ratifled  on  the  3d  day  of 
ly,  1893,  providing,  in  substance,  that  the 
n  of  the  United  Btatea  prohibiting  the 
production  of  liquor  into  the  Indian  coun- 
7  shall  remain  in  force  over  the  land  ceded 
■  a  period  of  twenty-ftve  years. 
Congress  was  without  eonititutional  au- 
arity  to  authorize  such  an  agreement  with 
a  IndianSj  or  to  ratify  the  clause  in  quea- 
in.  The  effect  of  aueb  an  agreement 
luld  be  to  establish  a  divided  sovereignty 

certain  definite  terrifjjry,  and  deprive 
e  state  of  full  police  control  of  its  own 
ixena  within  its  own  territory.  It  would 
>m  further  that,  in  no  far  aa  It  attempted 

provide  for  the  future  police  control  of 
e  territory  ceded,  the  clause  is  void  for  the 
ditional  reason  that  it  amounts  to  the 
vemment  bartering  with  its  own  oitizeua 

place  a  limitation  upon  its  future  polkv 

regard  to  matters  of  mere  police  r^ula' 

Boyd  V.  Alabama,  94  U.  S.  6S0,  24  I^ 
,  3M;  New  York  t  N.  E.  R.  Co.  t.  Bris- 
,  161  U.  S.  607,  38  L.  ed,  272,  14  Sup^ 
,  Rep.  437;  HolJen  v.  Hardy,  169  U.  8. 
Z,  42  L.  ed.  791,  18  Bup.  Ct.  Rep.  383. 
Attorney  General  BiMiaparte  and  Mr. 
Illlam  R.  Harr  submitted  the  cause  for 
Teudant  in  error: 

It  was  competent  for  Congress  to  stipn* 
e  that  the  lands  ceded  by  the  Nez  Perc«s 
>uld  be  subject,  for  a  definite  period,  to 
)  laws  of  the  United  States,  regulating  Ute 
lodnction  of  liquor  into  the  Indian  coun- 

Bates  V.  Clark,  SE  U.  S.  204,  24  L.  ed.' 
1;  United  States  v.  43  Gallons  of  Whis- 
r  (United  States  v.  Lariviere)  93  U.  S. 
r,  198,  23  L.  ed.  848. 
rhe  power  of  the  United  States  to  deal, 
Lh  the  Indiana  is  the  same,  whether  ex- 
ruised  by  law  or  treaty.  A  treaty  has  no 
Sit 
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superior  force  or  sanctity  to  an  act  passed 
in  pursuance  of  the  Constitution.  Both 
are  equally  declared  to  be  the  supreme  law 
of  the  land,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary  notwith- 
standing. An  act  of  Congress  may  repeal 
a  treaty,  and  vice  versa.  Foster  v.  Neilson, 
2  Pet.  253,  7  L.  ed.  416;  Chae  Chan  Ping  v. 
Unit^  States,  130  U.  S.  681,  32  L.  ed. 
1068,  9  Sup.  Ct.  Rep.  623.  Whether  a 
given  subject  within  the  jurisdiction  of  the 
United  States  shall  be  regulated  by  law  or 
treaty  depends  upon  the  exigencies  of  the 
case.  But,  whatever  the  form  of  the  exer- 
cise of  the  power,  both  are  equally  potent. 

Congress  has  the  right  to  attach  condi- 
tions and  limitations  to  its  grant  of  citizen- 
ship and  subjection  to  state  jurisdiction 
80  far  as  the  property  of  an  Indian  is  con- 
cerned. 

United  States  v.  Rickert,  188  U.  S.  432, 
47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478;  Re 
Heff.  197  U.  S.  509,  49  L.  ed.  867,  26  Sup. 
Ct.  Rep.  60G;  Ex  parte  Viles,  139  Fed.  68. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

By  indictment  returned  in  the  district 
court  of  the  United  States  for  the  district 
of  Idaho,  the  plaintiff  in  error,  Dick,  was 
charged  with  the  offense  of  having  unlawful- 
ly and  feloniously  introduced  intoxicating 
liquor — whisky — into  the  Indian  country,  to 
wit,  into  and  upon  the  Nez  Perc6  Indian 
Reservation,  in  the  county  of  Nez  Perc4, 
state  of  Idaho. 

The  indictment  was  based  upon  §  2139  of 
the  Revised  Statutes  as  amended  and  re- 
enacted  by  the  act  of  July  23d,  1892  (27 
Stat,  at  L.  260,  chap.  234).  That  amended 
•ection  reads:  "No  ardent  spirits,  ale, 
beer,  wine,  or  intoxicating  liquor  or  liquors 
of  whatever  kind  shall  be  introduced,  under 
any  pretense,  into  the  Indian  country.  Every 
person  who  sells,  exchanges,  gives,  barters, 
or  disposes  of  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquors  of  any  kind  to 
any  Indian  under  charge  of  any  Indian  su- 
perintendent or  agent,  or  introduces  or  at- 
tempts to  introduce  any  ardent  spirits,  ale, 
wine,  beer,  or  intoxicating  liquor  of  any 
kind  into  the  Indian  country  shall  be  pun- 
ished by  imprisonment  for  not  more  than 
two  yearn,  and  by  fine  of  not  more  than 
three  hundred  dollars  for  each  offense.  But 
it  shall  be  a  sufficient  defense  to  any  charge 
of  introducing  or  attempting  to  introduce 
ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquors  into  the  Indian  country  that  the 
acts  charged  were  done  under  authority  in 
•writing  from  the  War  Department,  or  any 
oflicer  duly  authorized  thereunto  by  the  War 
Department.     .     .     ." 

The  accused  demurred  to  the  indictment 


upon  the  following  *among  other  grounds  ;[S4! 
That  at  the  time  charged  in  the  indictment 
there   was   no   Indian   country  within  the 
county  of  Nez  Perc6  or  within  the  district 
of  Idaho,  known  or  designated  as  the  Nez 
Perc6  Indian  Reservation;   that  the  juris- 
diction of  the  United  States  over  all  the 
country  and  territory  embraced  within  the 
former  reservation  known  and  designated  as 
the  Nez  Perc6  Indian  Reservation  was,  by 
the  act  admitting  Idaho  as  a  state  into  the 
Union,  relinquished  to  the  state  of  Idaho, 
excepting   only    that    jurisdiction    was   re- 
tained in  the  United  States  over  such  In- 
dian reservation  until  the  Indians'  tiUts  to 
the  lands  included  within  the  boundary  of 
such    reservation    should    be    extinguished; 
that  the  Indian  or  tribal  title  to  the  lands 
therein  contained  has,  since  the  admission 
of  the  state,  been  extinguished  by  the  al- 
lotment of  the  lands  in  severalty  to  the  in- 
dividual Indians  and  by  the  purchase  of  the 
balance  thereof  by  the  United  States,  and 
that  such  allotments  and  purchase  hare  been 
ratified  by  the  public  laws  and  acts  of  Con- 
gress; and  further,  that  the  former  reserva- 
tion, known  and  designated  as  the  Nez  PercC 
Indian  Reservation,  had,  prior  to  the  time 
of  the  commission  of  the  acts  mentioned  in 
the  indictment,  been  opened  for  occupation, 
settlement,  and  disposal  under  the  general 
land  laws  of  the  United  States  by  an  act  of 
Congress,  and  that  the  same  had  been,  as  a 
matter    of    general  and  public  knowledge, 
prior  to  the  time  mentioned  in  the  indictment, 
settled  and  appropriated  by  citizens  of  the 
state;    that  various   townsites   within   the 
boundaries  of   the   former   reservation   had 
been  settled  by  citizens,  and  the  title  there- 
to transferred  from  the  United  States  to  the 
inhabitants,    and    that    municipal    govern- 
ments, namely,  villages,  had  been  organized 
and  were  in  existence  within  the  boundaries 
of  the  former  reservation,  and  that  the  same, 
nor  any  part  thereof,  is  not,  and  was  not, 
at  the  times  mentioned  in  the  indictment, 
Indian  country,  or  lands  reserved  for  the  use 
and  occupation  of  Indians  or  occupied  by 
any  Indian  maintaining  tribal  relations  or 
by  any  Indians  or  persons  whomsoever  over 
which   the   United  States  is  exercising,  or 
attempting  to  exercise,  any  of  the  authority 
*or  control  in  nature  of  the  guardianship  of  [S4^ 
the  person.    Other  grounds  of  demurrer  were 
assigned,  but  they  need  not  be  here  set  out. 
The  demurrer  was  overruled,  and  the  case 
went  to  trial,  the  accused  pleading  not  guilty. 
At  the  close  of  the  evidence  he  asked  the 
court  to  direct  a  verdict  of  not  guilty,  but 
that  request  was  denied  and  the  result  of 
the  trial  was  a  verdict  of  guilty.    Motions 
for  arrest  of  judgment  and  for  a  new  trial 
having  been  denied,  the  defendant  was,  on 
May  16th,  1905,  sentenced  to  pay  a  fine  of 
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$100  and  costs  and  to  be  imprisoned  in  the 
penitentiary  for  the  term  of  one  year  and 
ten  days. 

In  order  that  the  grounds  of  the  demurrer 
may  be  clearly  apprehended  it  is  necessary 
to  bring  into  view  certain  legislation  by 
Congress  and  an  agreement  or  treaty  made 
between  the  United  States  and  the  Nez  Pcrc6 
Indians. 

By  the  act  of  Congress  of  February  8th, 
1887,  chap.  110,  proriding  for  the  allotment 
of  lands  in  severalty  to  Indians  on  the  vari- 
ous Indian  reservations,  and  to  extend  the 
protection  of  the  laws  of  the  United  States 
and  the  territories  over  the  Indians,  it  was 
provided:  "That  upon  the  approval  of  the 
allotments  provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor  in  the  name  of  the 
allottees,  wliich  patents  shall  be  of  the  legal 
effect,  and  declare,  that  the  United  States 
does  and  will  hold  the  land  thus  allotted, 
for  the  period  of  twenty-five  years,  in  trust 
for  the  sole  use  and  benefit  of  the  Indian 
to  whom  such  allotment  shall  have  been 
made,  or,  in  case  of  his  decease,  of  his  heirs 
according  to  the  laws  of  the  state  or  terri- 
tory where  such  land  is  located,  and  that  at 
the  expiration  of  said  period  the  United 
States  will  convey  the  same,  by  patent,  to 
said  Indian,  or  his  heirs  as  aforesaid,  in 
fee,  discharged  of  said  trust  and  free  of  all 
charge  or  encumbrance  whatsoever:  Pro- 
vided, That  the  President  of  the  United 
States  nuiy  in  any  case,  in  his  discretion, 
extend  the  period.  And  if  any  conveyance 
shall  be  made  of  the  lands  set  apart  and 
allotted  as  herein  provided,  or  any  contract 
made  touching  the  same,  before  the  expira- 
[•4  4]tion  of  the  time  above  *mcntioned,  such  con- 
veyance or  contract  shall  be  absolutely  null 
and  void:  Provided,  That  the  law  of  de- 
scent and  partition  in  force  in  the  state  or 
territory  where  such  lands  are  situate  shall 
apply  thereto  after  patents  therefor  have 
been  executed  and  delivered,  except  as  here- 
in otherwise  provided;  .  ,  ."  24  Stat. 
at  L.  389,  «  6. 

Section  6  of  that  act  is  as  follows :  'That 
upon  the  completion  of  said  allotments  and 
the  patenting  of  the  lands  to  said  allottees, 
each  and  every  member  of  the  respective 
bands  or  tribes  of  Indians  to  whom  allot- 
ments have  been  made  shall  have  the  benefit 
of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  in  which  \ 
they  may  reside ;  and  no  territory  shall  pass 
or  enforce  any  law  denying  any  such  Indian 
within  its  jurisdiction  the  equal  protection 
of  the  law.  And  every  Indian  born  within 
the  territorial  limits  of  the  United  States 
to  whom  allotments  shall  have  been  made 
under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  every  Indian  born 


within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within 
said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  civilized  life,  is  hereby 
declared  to  be  a  citizen  of  the  United  States, 
and  is  entitled  to  all  the  rights,  privileges, 
and  inmiunities  of  such  citizens,  whether 
said  Indian  has  been  or  not,  by  birth  or 
otherwise,  a  member  of  any  tribe  of  Indians 
within  the  territorial  limits  of  the  United 
States,  without  in  any  manner  impairing 
or  otherwise  afTecting  the  right  of  any  such 
Indian  to  tribal  or  otlier  property.** 

Idaho  was  admitted  into  the  Union  In 
1890  (26  Stat,  at  L.  215,  chap.  650),  the  act 
of  admission  containing  no  provision  about 
Indian  lands  or  reservations.  But  the  Con- 
stitution of  Idaho,  which  Congress  accepted, 
ratified,  and  confirmed,  contained  this  pro- 
vision: "And  the  people  of  the  state  of 
Idaho  do  agree  and  declare  that  we  forever 
disclaim  all  right  and  title  to  the  unappro- 
priated public  lands  lying  within  the  bound- 
aries thereof,  and  to  all  lands  lying  within 
said  limits  owned  or  ♦held  by  any  Indians  or[345 
Indian  tribes;  and,  until  the  title  thereto 
shall  have  been  extinguished  by  the  Ignited 
States,  the  same  shall  be  subject  to  the  dis- 
position of  the  United  States,  and  said  In- 
dian lands  shall  remain  under  the  absolute 
jurisfliction  and  control  of  the  Congress  of 
the  United  States."  [Amendments,  art.  21, 
§  19.] 

In  the  act  of  August  15th,  1894,  chap. 
290  (28  Stat,  at  L.  280,  326,  327,  330), 
making  appropriations  for  current  and  con- 
tingent expenses  of  the  Indian  Department 
and  fulfilling  treaty  stipulations  with  vari- 
ous Indian  tribes,  will  be  found  the  provi- 
sions of  an  agreement  between  the  Xez  Perc^ 
tribe  of  Indians  upon  the  Lapwai  Reserva- 
tion in  Idaho,  from  which  it  appears  that 
in  making  that  agreement  the  parties  pro- 
ceeded under  the  authority  of  the  above  act 
of  1887.  By  that  agreement  the  Indians 
ceded,  sold,  rolinquislied,  and  conveyed  to 
the  United  States  all  their  claim,  title,  and 
interest  in  and  to  all  the  unallotted  lands 
within  the  limits  of  that  reservation,  except 
certain  specified  tracts,  which  thoy  retained. 
The  parties  stipulated  that  the  land  so  ced- 
ed should  not  be  open  for  public  settlement 
until  trust  patents  for  the  allotted  lands 
had  been  duly  issued  and  recorded  and  the 
first  payment  made  to  the  Indians.  Article 
9  of  that  agreement  has  a  particular  bear- 
ing upon  this  case.  It  reads:  ''It  is  fur- 
ther agreed  that  the  lands  by  this  aprreenient 
ceded,  those  retained,  and  those  allotted  to 
the  l>ez  Perc^  Indians,  shall  be  subject,  for 
a  period  of  twenty-five  years,  to  all  the  laws 
of  the  United  States  prohibiting  the  intro- 
duction of  intoxicants  into  the  Indian  coun- 
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tiT,  «nd  tlut  th«  Kez  Pere^  Indian  «Uot-  Uqnot  of  Kay  kind  tnto  the  Indiui  eounfay. 
tMS,  whether  under  the  care  of  an  Indian       There  are  certain  facte  which  the  accueed 

agent  or  not,   ihall,   for  a  Ifka   period,  be  iiuiita  are  decieive  in  his  favor.     They  %n 

enbject  to  all  the  lews  of  the  United  State*  aa  follows: 

prohibiting  the  sale  or  other  disposition  of  *I.  That  the  Tillage  of  Culdesac,  aJthough[SI 
intoxicants  to  Indians."  The  agreement  by  within  the  boundaries  of  the  Net  Perce  Rm- 
its  terms  was  not  to  take  effect  and  be  in  ervation  as  established  before  Idaho  was  ad- 
force  until  ratified  by  Congress.  It  was  ac-  mltted  into  the  Union,  was,  at  the  tima 
cepted,  ratified,  and  confirmed  by  the  aboye  speoliied  in  the  indictment,  an  organiced 
act  of  August  16th,  18B4,  chap.  290.  ""«««  '»'  to""  "'  '•»*'  '^*^- 

From  the  above  statement  it  appears-  J-  ^'  ^'^^-  J^'^-   «  »  Lm.tilla  In- 

Tbat  the  lands  allotted  in  severalty  to  In-  ^'*",*^°:  "'  ^^^  "^^  °'  ^'^  *"^="~'-  ^^ 
„  .  .  ••  -.1.  .1,  »  t  v  1,  ""i  '<"■  three  years  had  held,  an  allotment 
dians  "'""f""''?/'"'*'^*  «V"J  ^'*>r,  in  severalty  Jd  al«,  what  is  called  aTrSt 
«ry  8th.  1887,  were  to  be  held  for  the  penod  j^^^^,  q^  „  „^„„,  ^^^  ,3^^  ^^  ^^ 
of  twenty-flve  years  by  the  United  SUtes  in  j^oj^  ^^  purchased  at  Culdesac  five  bottlea 
[IBOltnist  for  the  sole  'use  and  benefit  of  the  ^  whisky,  the  contenU  of  two  bottles  of 
Indian  allottee  or  his  heirs,  when  a  formal  which  he  and  some  other  Indians  drank  up. 
patent  was  to  be  issued  by  the  United  States  Fart  of  the  money  paid  for  the  whisky  waa 
to  the  Indian  or  his  heirs  in  fee,  free  from  furnished  by  Te-We-Talkt,  a  Nez  FercA  In- 
all  charge  or  encumbrance  whatever, — such  dian,  living  on  the  Nei  Ferc«  Reservation 
period  subject  to  be  extended  by  the  Presi-  and  holding  an  allotment  and  also  a  pre- 
dent,  in  his  discretion.  liminary  trust  patent.     Dick  gave  one  bot- 

That  upon   tlio   completion   of  the  allot-  tie  of  the  whisky  to  Te-We-Talkt,  but  afler- 

ments  and  patenting  of  the  lands  to  the  al-  wards  it  was  taken  from  the  latter  by  the 

tottees,  as  in  that  act  provided,  every  men-  superintendent  and  acting  agent  of  the  N^ 

her  of  the  respective  bands  or  tribes  of  In-  Perce  Indians.    The  purchasing  of  the  whis- 

diana  to  whom  allotments  have  been  made  ky,  the  giving  of  the  one  bottle  to  Te-We- 

was  to  have  the  benefit  of  and  be  subject  Talkt,  and  the  taking  of  that  bottle   from 

to  the  laws,  both  civil  and  criminal,  of  the  the  Utter  all  occurred  within  the  limit*  of 

state  or  territory  in  which  he  resided  i  also,  the  villB|fe  of  Culdesac.     Nothing  happened 

that  every  Indian  bom  within  the  United  in  relation  to  the  transaction  outside  of  the 

States,  to  whom  an  allotment  was  made  un-  village.     The    superintendent    of    the    N«> 

der   the   act  of   1887  or  under  any   treaty,  PercS  Indians  testified:     "I  do  not  know  of 

and   every   Indian  born   within   the   United  any  reservation  or  any  part  of  the  reserva- 

Statea  who  had  voluntarily  taken  up  within  tion   used   for  government  purposes  or   for 

such  limita  his  residence,  separate  and  apart  Indian  purposes  within  the  boundary  of  the 

from  any  Indian  tribe,  and  adopted  the  liab-  village  of  Culdesac.    I  have  no  idea  there  la 

Its  of  eivilised   life,  was   declared   to  be  a  any   such   reservation   within   such   village, 

citizen  of  the  United  States  and  entitled  to  Culdesac  is  7  or  8  miles  from  the  exterior 

all  the  righta,  privileges,  or  immunitiea  of  boundaries  of  the  Indian  school  reservation." 
such  citiien;  and  3.  The   lands   upon   which  the   village  of 

That  by  the  agreement  of  1BQ3  with  the  Culdesac  is  located  were  part  of  those  ceded 

Indians  the  lands  thereby  ceded,  those  re-  to  the  United  Stales  by   the  agreement  of 

tained,  and  those  allotted  to  the  Nes  Ferc<  1663  with  the  Indians,  and  before  the  above 

Indians,  were  to  be  subject  for  the  period  of  transaction  In  that  village  about  whisky  oe- 

twenty-flve    years   to   all    the    laws   of   the  curred  the  title  to  such  lands  had  passed 

United  States  prohibiting  the  introduction  by  patent  from  the  United  States  under  the 

of  intoiicaota  into  the  Indian  country,  and  town-site  laws  to  the  probate  judge  of  Ncs 

that  the  Nez  Perd  Indian  allottees,  whether  Perc«  county,  in  trust  for  the  inluUiitanta 

under  the  care  of  an  Indian  agent  or  not,  of  the  village.    72  C.  C.  A.  667,  Ul  Fed.  S,  7. 
should  for  a   like  period  be  subject  to  all        We  need  not  stop  to  consider  the  scope, 

the   laws  of  the  United  States   prohibiting  meaning,  or  validity  of  that  part  of  amend* 

the  sale  or  other  disposition  of  intoxicants  ed   f   2139  of  the  Revised   Statutes  whieh 

to  the  Indians.     It  also  appears  that  at  the  makea    it    an    offense    against    the    United 

date  of  such  agreement  it  was  made  an  of-  States  to  sell,  exchange,  'give,  barter, or  dis-[3I 

fense  against  the  United  States,  punishable  pose  of  ardent  spirits,  ale,  beer,  wine,  or  in- 

by  fine  and  imprisonment,  for  anyone  either  toxicant  liquors  "to  any  Indian  under  charge 

to  sell,  exchange,  give,  barter,  or  dispose  of  of  any  Indian  superintendent  or  agent."   No 

ardent  spirits,  ale,  beer,  wine  or  intoxieat-  caae  is  here  for  trial  under  that  clause  ot 

ing  liquor  ot  any  kind  to  any  Indian  under  the  statute;  for  the  only  charge  in  the  in- 

charge  of  an  Indian  superintendent  or  agent,  dictment  is  that  the  accused  unlawfully  and 

or  to  introduce  or  attempt  to  introduce  ar-  feloniously  Introduced   intoxicating  liquoia 

dent  apirita,  ale,  beer,  wine,  or  intoxicating  into  the  "Indian  countr?." 
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Seetion  2139,  as  amended  and  re-enacted 
in  1892,  makes  it  an  offense  against  the 
United  States  for  anyone  to  introduce  intox- 
icating liquors  into  the  "Indian  country," 
and  the  offense  charged  against  Dick  was  the 
introduction  by  him  of  whisky  into  that 
country  on  the  15th  day  of  March,  1905. 
The  transaction  out  of  which  the  present 
prosecution  arose  occurred,  as  we  have  seen, 
within  the  village  of  Culdesac,  a  municipal 
organization  existing  under  and  by  virtue 
of  the  laws  of  Idaho,  and  the  parties  in- 
volved in  it  were  Dick  and  Te-We-Talkt, 
who  were  at  that  time  Indian  allottees  in 
severalty  and  holders  of  trust  patents,  and 
therefore,  according  to  the  decision  in  Re 
Heff,  197  U.  S.  488,  49  L.  ed.  848,  25  Sup. 
Ct.  Rep.  506,  citizens  of  the  United  States. 
If  this  case  depended  alone  upon  the  Fed- 
eral liquor  statute  forbidding  the  introduc- 
tion of  intoxicating  drinks  into  the  Indian 
country,  we  should  feel  obliged  to  adjudge 
that  the  trial  court  erred  in  not  directing 
a  verdict  for  the  defendant;  for  that  stat- 
ute, when  enacted,  did  not  intend  by  the 
words  "Indian  country"  to  embrace  any 
body  of  territory  in  which,  at  the  time, 
the  Indian  title  had  been  extinguished,  and 
over  which  and  over  the  inhabitants  of  which 
(as  was  the  case  of  Culdesac)  the  jurisdic- 
tion of  the  state,  for  all  purposes  of  gov- 
ernment, was  full  and  complete.  Bates  v. 
Clark,  95  U.  S.  204,  24  L.  ed.  47 1 ;  Ex  parte 
Crow  Dog  (Ex  parte  Kang-Gi-ShunCa)  100 
U.  S.  556,  561,  27  L.  ed.  1030,  1032,  3  Sup. 
Ct.  Rep.  396. 

But  this  case  does  not  depend  upon  the  con- 
struction of  the  Federal  liquor  statute,  con- 
sidered alone.  That  statute  must  be  inter- 
preted in  connection  with  the  agreement  of 
1893  between  the  United  States  and  the  Nez 
Perc6  Indians.  By  that  agreement,  as  we 
have  seen,  the  United  States  stipulated  that 
the  lands  ceded  by  the  Nez  Perc6  Indians, 
and  those  retained  as  well  as  those  allotted 
i^53]to  the  Indians  (which  embraced  all  *the 
lands  in  the  original  reservation)  should  be 
subject,  for  the  limited  period  of  twenty- 
five  years,  to  all  Federal  laws  prohibiting 
the  introduction  of  intoxicants  into  the  In- 
dian country. 

Now,  the  principal  contention  of  the  ac- 
cused is  that  the  United  States  has  no  ju- 
risdiction for  purposes  of  local  police  con- 
trol over  lands  within  a  state  which  are 
owned  in  fee  by  white  citizens  of  such  state, 
although  they  may  have  been  once  the  prop- 
erty of  an  Indian  tribe,  and  were  acquired 
by  the  United  States  subject  to  the  condi- 
tion that  the  acts  of  Congress  relating  to  a 
named  subject  should  remain  in  force,  for 
a  prescribed  period,  over  such  territory.  We 
could  not  allow  this  view  to  control  our  de- 
cision without  overruling  former  deciaionB, 

•1  li.  «d. 


the  correctness  of  which,  so  far  as  we  ara 
aware,  has  never  been  questioned.  In  de- 
termining the  extent  of  the  power  of  Con- 
gress to  regulate  commerce  with  the  Indian 
tribes,  we  are  confronted  by  certain  princi- 
ples that  are  deemed  fundamental  in  our 
governmental  system.  One  is  that  a  state, 
upon  its  admission  into  the  Union,  is  there- 
after upon  an  equal  footing  with  every  oth- 
er state  and  has  full  and  complete  jurisdic- 
tion over  all  persons  and  things  within  its 
limits,  except  as  it  may  be  restrained  by  the 
provisions  of  the  Federal  Constitution  or 
by  its  own  Constitution.  Another  general 
principle,  based  on  the  express  words  of  the 
Constitution,  is  that  Congress  has  power  to 
regulate  commerce  with  the  Indian  tribes, 
and  such  power  is  superior  and  paramount 
to  the  authority  of  any  state  within  whose 
limits  are  Indian  tribes.  These  fundamen- 
tal principles  are  of  equal  dignity,  and  nei- 
ther must  be  so  enforced  as  to  nullify  or 
substantially  impair  the  other.  In  regu- 
lating commerce  with  Indian  tribes  Ck>n- 
gress  must  have  regard  to  the  general  au- 
thority which  the  state  has  over  all  persons 
and  things  within  its  jurisdiction.  So,  the 
authority  of  the  state  cannot  be  so  exerted 
as  to  impair  the  power  of  C!ongress  to  regu- 
late commerce  with  the  Indian  tribes. 

At  the  date  of  the  agreement  of  1893  with 
the  Nez  Perc6  Indians  the  reservation  upon 
which  they  lived  was  their  'property,  and [354^ 
they  and  their  lands  were  subject  to  Fed- 
eral jurisdiction,  although  the  lands  of 
that  reservation  were  within  the  limits  of 
the  state  of  Idaho,  which  had  been  previ- 
ously admitted  into  the  Union  upon  an  equal 
footing  with  other  states.  The  future  of 
those  lands  was  a  matter  to  be  determined 
primarily  between  the  Indians  owning  them 
and  the  United  States,  under  whose  exclusive 
jurisdiction,  at  that  time,  were  both  the  In- 
dians and  their  lands.  The  Indians — such  is 
the  fair  interpretation  of  the  agreement — 
desired  to  retain  some  of  their  lands,  but  were 
willing  to  cede  a  part  of  them  to  the  United 
States,  to  be  allotted  in  severalty  to  men  of 
their  tribe,  provided  the  lands  then  consti- 
tuting the  reservation,  "those  ceded,  thoee 
retained,  and  those  allotted"  to  the  Nex 
Perc6  Indians,  were  protected  by  the  Federal 
laws  prohibiting  the  introduction  of  intox- 
icants into  the  Indian  country.  We  may 
assmne  that  they  particularly  had  in  mind 
the  lands  allotted  in  severalty,  because  the 
allottees,  after  receiving  preliminary  trust 
patents,  would  become  citizens  of  the  United 
States,  and  it  was  necessary  that  the  Indians 
remaining  on  the  unallotted  and  retained 
lands  should  be  protected  against  the  per- 
nicious influences  that  would  come  from 
having  the  allotted  lands  used  by  citizens 
of  the  United  States  as  a  storehouse  for  in- 
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toxicants.  Only  the  authority  of  the  United 
States  could  have  adequately  controlled  the 
conduct  of  such  citizens.  If  intoxicants 
could  be  kept  upon  the  lands  of  the  allottees 
in  severalty,  it  is  easy  to  perceive  what  in- 
jury would  be  done  to  the  Indians  living  on 
the  other  lands,  who,  in  order  to  obtain  in- 
toxicating liquor,  could  go  regularly  or  fre- 
quently to  the  places  near  by,  on  some  al- 
lotted lands,  where  intoxicants  were  stored 
for  sale  or  exchange.  Therefore,  the  pro- 
vision in  the  agreement,  by  which  the  lands 
allotted  in  severalty,  as  well  as  those  re- 
tained and  ceded,  were  made  subject  (not 
for  all  time,  but  only  for  a  limited  period, 
reasoiiabh;  in  duration )  to  any  Federal  stat- 
ute forbidding  the  introduction  of  intoxi- 
cants into  the  Indian  country,  was  one  de- 
manded by  the  highest  considerations  of  pub- 
is 5  5]  lie  policy,  whether  we  look  to  the  *  proper 
;:overnni<'nt  of  the  Indian  tribes  by  the 
L'nited  States  or  to  the  safety  and  happi- 
ness of  the  Indians  themselves. 

This  question,  as  to  the  validity  of  arti- 
cle 0  of  the  agreement  of  1893,  is,  we  think, 
concluded  by  principles  announced  in  former 
decisions  in  this  court.  A  leading  case  is 
tliat  of  United  States  v.  43  Gallons  of  Whis- 
ky (Tnitpd  States  v.  Lariviere)  93  U.  S. 
ISr,  103,  195,  197,  23  L.  ed.  840-848.  That 
was  a  lil)el  of  information  by  the  United 
States  against  a  lot  of  whisky  seized  and 
sought  to  be  forfeited  by  virtue  of  an  act 
of  Congress,  approved  June  30th,  1834  [4 
Stat,  at  L.  729,  chap.  ICl],  and  amended 
March  loth,  18C4  [13  Stat,  at  L.  29,  chap. 
33J.  The  liquors  were  introduced  into  an 
organized  village  of  the  state  of  Minnesota, 
which  village  was  located  upon  territory 
that  had  been  ceded  to  the  United  States  by 
a  treaty  made  in  18C3  and  proclaimed  in 
18G4  with  certain  bands  of  Indians.  The 
case  proceeded  upon  the  ground  that  the 
carrying  of  the  whisky  into  the  Minnesota 
viUage  was  in  violation  of  an  existing  act 
of  Congress,  making  it  a  crime  to  introduce 
spirituous  liquors  or  wines  into  the  "Indian 
countrv.*'  The  treatv  with  the  Indians, 
which  was  involved  in  that  case,  provided 
that  the  statutes  of  the  United  States  pro- 
hibiting the  introduction  and  sale  of  spiritu- 
ous liquors  into  the  Indian  country  should 
he  the  law  throughout  all  the  country  ced- 
ed, until  otherwise  directed  by  Congress  or 
the  President.  In  that  case  the  contention 
was  that  the  place  where  the  whisky  was 
found  was  not  Indian  country;  that  it  ceased 
tn  be  such  when  the  territory  was  trans- 
ferred to  the  United  States:  and  that  the 
extension,  by  force  alone  of  the  Indian 
treaty,  of  the  Federal  laws  relating  to  lands 
in  an  organ i/.ed  county  of  the  state  was  an 
infringement  of  the  state's  lawful  jurisdic- 
tJon  and  an  invasion  of  its  sovereignty,  the 
6JO 


state  having  been  admitted  into  the  Unicm 
upon  an  equal  footing  with  the  original 
states. 

This  court  said:  "The  Red  Lake  and 
Pembina  band  of  Chippewa  Indians  ceded  to 
the  United  States,  by  treaty,  concluded  Oc- 
tober 2,  1863  [13  Stat,  at  L.  6G7],  a  portion 
of  the  lands  occupied  by  them,  reserving 
enough  for  their  own  use.  The  7th  article  is 
in  these  words:  'The  laws  of  the  United 
States  now  in  force,  *or  that  may  hereafter [S 
be  enacted,  prohibiting  the  introduction  and 
sale  of  spirituous  liquors  in  the  Indian 
country,  shall  be  in  full  force  and  effect 
throughout  the  country  hereby  ceded  until 
otherwise  directed  by  Congress  or  the  Presi- 
dent of  the  United  States.*  The  ceded  coun- 
try is  now  part  of  an  organized  county  of 
the  state  of  Minnesota;  and  the  question  is 
whether  the  incorporation  of  this  article  in 
the  treaty  was  a  rightful  exercise  of  power. 
If  it  was,  then  the  proceedings  to  seize  and 
libel  the  property  introduced  for  sale  in 
contravention  of  the  treaty  were  proper, 
and  must  be  sustained.  Few  of  the  recorded 
decisions  of  this  court  are  of  greater  inter- 
est and  importance  than  those  pronounced 
in  Cherokee  Nation  v.  Georgia,  6  Pet.  1,  8 
L.  ed.  26,  and  Worcester  v.  Georgia,  0  Pet. 
515,  8  L.  ed.  483.  Chief  Justice  Marshall, 
in  these  cases,  with  a  force  of  reasoning  and 
an  extent  of  learning  rarely  equaled,  stated 
and  explained  the  condition  of  the  Indiana 
in  their  relation  to  the  United  States  and 
to  the  states  within  whose  boundaries  they 
lived;  and  his  exposition  was  based  on  the 
power  to  make  treaties  and  regulate  com- 
merce with  the  Indian  tribes.  Under  the 
Articles  of  Confederation,  the  United  States 
had  the  power  of  regulating  the  trade  and 
managing  all  affairs  with  the  Indians  not 
members  of  any  of  the  states,  provided  that 
the  legislative  right  of  a  state  within  its 
own  limits  be  not  infringed  or  violated.  01 
necessity,  these  limitations  rendered  the 
power  of  no  practical  value.  This  waa 
seen  by  the  convention  which  framed  the 
Constitution;  and  Congress  now  has  the  ex- 
clusive and  absolute  power  to  regulate  com- 
merce with  the  Indian  tribes, — a  power  as 
broad  and  as  free  from  restrictions  as  that 
to  regulate  commerce  with  foreign  nations. 
The  only  efficient  way  of  dealing  with  the 
Indian  tribes  was  to  place  them  under  the 
protection  of  the  general  government.  Their 
peculiar  habits  and  character  required  this; 
and  the  history  of  the  country  shows  the 
necessity  of  keeping  them  'separate,  sulmrdi- 
nate,  and  dependent.'  Accordingly,  treaties 
have  been  made  and  laws  passed  seiia rating 
Indian  territory  from  that  of  the  states, 
and  providing  that  intercourse  and  trade 
with  *the  Indians  should  be  carried  on  solely  [SI 
under  the  authority  of  the  United  States. 

SOS  U.  8. 


1907. 


Dick  t.  Unitb>  States. 


S57-8fl9 


Congress  very  early  passed  laws  relating  to 
the  subject  of  Indian  commerce,  which  were, 
from  time  to  time,  modified  by  the  lessons  of 
experience.  .  .  .  The  power  is  in  nowise 
affected  by  the  magnitude  of  the  traffic  or 
the  extent  of  the  intercourse.  As  long  as 
these  Indians  remain  a  distinct  people,  with 
an  existing  tribal  organization,  recognized 
by  the  political  department  of  the  govern- 
ment, Congress  has  the  power  to  say  with 
whom,  and  on  what  terms,  they  shall  deal 
and  what  articles  shall  be  contraband.  If 
liquor  is  injurious  to  them  inside  of  a  reser- 
vation, it  is  equally  so  outside  of  it,  and 
why  cannot  Congress  forbid  its  introduction 
into  a  place  near  by,  tchich  they  would  he 
likely  to  frequent  f  It  is  easy  to  seie  that 
the  love  of  liquor  would  tempt  them  to  stray 
beyond  their  borders  to  obtain  it,  and  that 
bad  white  men,  knowing  this,  would  carry 
on  the  traffic  in  adjoining  localities,  rather 
than  venture  upon  forbidden  ground.  If 
Congress  has  the  power,  as  the  case  we  have 
last  cited  decides,  to  punish  the  sale  of 
liquor  anywhere  to  an  individual  member  of 
an  Indian  tribe,  why  cannot  it  also  subject 
to  forfeiture  liquor  introduced  for  an  un- 
lawful purpose  into  territory  in  proximity 
to  that  where  the  Indians  live?  There  is  no 
reason  for  the  distinction ;  and,  as  there  can 
be  no  divided  authority  on  the  subject,  our 
duty  to  them,  our  regard  for  their  material 
and  moral  well-being,  would  require  us  to 
impose  further  legislative  restrictions  should 
country  adjacent  to  their  reservations  be 
used  to  carry  on  the  liquor  traffic  with 
them." 

After  referring  to  United  States  v.  Holli- 
day,  3  Wall.  409,  18  L.  ed.  182,  in  which  it 
was  held  that  Congress  could  regulate  com- 
merce with  the  individual  members  of  Indian 
tribes,  the  court  proceeded:  ''The  chiefs 
doubtless  saw,  from  the  curtailment  of  their 
reservation,  and  the  consequent  restriction 
of  the  limits  of  the  'Indian  country'  that  the 
ceded  lands  would  be  used  to  store  liquors 
for  sale  to  the  young  men  of  the  tribe;  and 
they  well  knew  that,  if  there  was  no  cession, 
they  were  already  sufficiently  protected  by 
the  extent  of  their  reservation.  Under  such 
t%ft8]circumstances  *it  was  natural  that  they 
should  be  unwilling  to  sell  until  assured 
that  the  commercial  regulation  respecting 
the  introduction  of  spirituous  liquors  should 
remain  in  force  in  the  ceded  country,  until 
otherwise  directed  by  Congress  or  the  Presi- 
dent. This  stipulation  was  not  only  reason- 
able in  itself,  but  was  justly  due  from  a 
strong  government  to  a  weak  people  it  had 
engaged  to  protect.  It  is  not  easy  to  see 
how  it  infringes  upon  the  position  of  equal- 
ity which  Minnesota  holds  with  the  other 
states.  The  principle  that  Federal  jurisdic- 
tion must  be  everywhere  the  same,  under 
ftS  li.  ed. 


the  same  circumstances,  has  not  been  depart- 
ed from.  The  prohibition  rests  on  grounds 
which,  so  far  from  making  a  distinction  be- 
tween the  states,  apply  to  them  all  alike. 
The  fact  that  the  ceded  territory  is  within 
the  limits  of  Minnesota  is  a  mere  incident; 
for  the  act  of  Congress  imported  into  thp 
treaty  applies  alike  to  all  Indian  tribes  oc 
cupying  a  particular  country,  whether  with- 
in or  without  states'  lines.  Based,  as  it  is, 
exclusively  on  the  Federal  authority  over 
the  subject-matter^  there  is  no  disturbance 
of  the  principle  of  state  equality." 

The  result  in  that  case  was  that  the  whis- 
ky was  forfeited  because  illegally  intro- 
duced, in  violation  of  the  treaty  with  the 
Indians,  and  this  notwithstanding  the  place 
in  which  it  was  found  and  seized  was  within 
a  state. 

In  Bates  v.  Clark,  95  U.  S.  204,  208,  200, 
24  L.  ed.  471-473,  the  court  said  that  In- 
dian lands  ceased,  without  any  further  act 
of  Congress,  to  be  Indian  country  after  the 
Indian  title  had  been  extinguished,  but  It 
took  care  to  add  the  qualifying  words,  ''un- 
less, by  the  treaty  by  which  the  Indians  part- 
ed with  their  title,  or  by  some  act  of  Con- 
gress, a  different  rule  was  made  applicable 
to  the  case."  Referring  to  the  treaty  in- 
volved in  the  case  of  the  43  Gallons  of  Whis- 
ky, the  court  further  said:  "When  this 
treaty  was  made,  in  1864,  the  land  ceded 
was  within  the  territorial  limits  of  the 
state  of  Minnesota.  The  opinion  holds  that 
it  was  Indian  country  before  the  treaty,  and 
did  not  cease  to  be  so  when  the  treaty  was 
made,  by  reason  of  the  special  clause  to  the 
cotitrary  in  the  treaty,  though  within  the 
boundaries  *of  a  state.  It  follows  from[S6f] 
this  that  all  the  country  described  by  the 
act  of  1834  as  Indian  country  remains  In- 
dian country  so  long  as  the  Indians  retain 
their  original  title  to  the  soil,  and  ceases  to 
be  Indian  country  whenever  they  lose  that 
title,  in  the  absence  of  any  different  provi- 
sion by  treaty  or  by  act  of  Congress.**  See 
also  Ex  parte  Crow  Dog  (Ex  parte  Kang- 
Gi-Shun-Ca)  109  U.  S.  566,  561,  27  L.  ed. 
1030,  1032,  3  Sup.  Ct.  Rep.  396. 

Following  our  former  decisions,  we  ad- 
judge that  the  agreement  between  the  Unit- 
ed States  and  the  Nez  Perc6  Indians,  where- 
by the  Indian  lands  ceded,  retained,  and  al- 
lotted to  the  Nez  Perc^  Indians  should  be 
subject  (not  without  limit  as  to  timf^  but 
only  for  twenty-flvc  years)  to  any  Federal 
statutes  prohibiting  the  introduction  of  in- 
toxicants into  the  Indian  country,  was  not 
liable  to  objection  on  constitutional  grounds; 
in  which  case  the  demurrer  to  the  indiet- 
ment  was  properly  overruled,  and  the  plain- 
tiff in  error  rightfully  convicted. 

In  view  of  some  contentions  of  counsel 
and  of  certain  general  observations  in  the 
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ease  of  43  Gallons  of  Whisky,  above  cited,  sible   for   the  expenses  ineurred  by  a  n- 

not  necessary  to  the  decision  of  that  case,  ceiver  appointed  on  his  motion,  which  iim 

but  npon  which  some  stress  has  been  laid,  proceeds  of  the  sale  of  the  property  proved 

it  is  well  to  add  that  we  do  not  mean,  by  insufficient  to  pay.    Reversed  and  remanded 

anything  now  said,  to  indicate  what,  in  our  for  further  proceedings, 

judgment,  is  the  full  scope  of  the  treaty-  See  same  case  below,  76  C.  C.  A.  396,  14^ 

making  power  of  Congress,  nor  how  far,  if  Fed.  820. 

at  all,  a  treaty  may  permanently  displace  The  facts  are  stated  in  the  opinion, 

valid  state  laws  or  regulations.    We  go  no  ^,       «^     ,        ..«     ^                        ,    ., 

further  in  this  case  tSn  to  say  that  the  re-  **'•    **■"  *!u  «*    ^'^Z  ^^^^-^  *^ 

quirement.  in  the  agreement  of  1803,  that  ^T'  '"f/,'*''  Mr    Ej^ard  B.  W h.tney, 

the  Federal  liquor  statutes  protecting  the  "'tl*  brief  for  petitioner: 

Indian  country  against  the  introduction  of  Th'  ««"'*  «»jrt  was  without  power  to 

intoxicants  into  it  should,  for  the  limited  T'*    ^  ~™P>«"iant  *«  W  the  deflelt 

period  of  twenty-five  years,  be  the  law  for  "'  » /«*e»^">"P  which  w„,  ,„  all  respect*, 

the  lands  ceded  and  retained  by,  as  well  as  ''■^'''J-  *"*'  ""*'  judgment  in  compl.in- 

tbe  lands  allotted  to,  the  Nez  Perc«  Indians,  *"*  '  "^''''  ^         ..  -,   „         „           „   „ 

was    a    valid   remilation    based    unon    the  Fanners'  Loan  &  T.  Co.  v.  Oregon  P.  R. 

^ty^mll^Ji  ';^«  0° th^^nitTstaS  ^-  "  ^'J"'  '«.J;;«-A-  «*•  ««  -^'"-  ^t 
and  upon  the  power  of  Congress  to  regulate  ^f'  ^  *"  .  '  '•,,.. 
commewe  with  those  Indies,  and  w7s  Mrt  .  ^  «**"■"  "  "  »P"*  »'  *«  <^"r*'  •"* 
inconsistent,  in  any  substantial  sense,  with  ff'"^"  no  authority  from  the  act  of  thep«- 
the  constitutional  principle  that  a  new  *'*",  ^^  ?*»**  suggestion  or  by  whose  con- 
state comes  into  the  Union  upon  entin  '*'|?r,."  *£?*'?**?;  „  ,„„  ,„  ,.  , 
equality  with  the  original  states.    The  judg-  ^^  Jk,^"^'-^  ^^   '"f«  «-^;.'LV 

ment  must,  for  the  reasons  steted,  be  7t-  f'^^'  I'^i,^"'  ',«">;    «  ^^f"    2M' 

fl      ^  218,  21   L.  ed.  447.   462;    Fnllbrook   Irrig. 

It  is  so  ordered.  ^'''^^  !l  ^J^^^^^;  '^  V  t!'''  ^l  ^ 

ed.  360.  17  Sup.  Ct.  Rep.  56;  Union  Nat. 

Bank  v.  Bank  of  Kansas  City.   136  U.  8. 

223.  236,  34  L.  ed.   341.  346.*  10  Sup.   Ct. 

[S60]»ATLANTIC  TRUST  COMPANY,  Petitioner,  Rep.    1013;    Quincy,    M.    &    P    R     Co.    v. 

V.  Humphreys,  146  U.  S.  82.  97.  36  L.  ed.  632^ 

EDGAR    C.    CHAPMAN.    Receiver    of    the  637,  12  Sup.  Ct.  Rep.  787;  Texas  &  St.  U 

Woodbridge  Canal  k  Irrigation  Company,  R.  Co.  v.  Rust,  6  McCrar>'.  348.   17    Fed. 

et  al.  282 :  Central  Trust  Co.  v.  Wabash.  St.  L.  ^ 

«      «    ^    «        X    .       .    ««^  «•«  V  I*-  R-  Co.  23  Fed.  863 ;  New  York,  P.  &  O.  R- 

(See  S.  C.  Reporter's  ed.  360-378.)  ^o.  v.  New  York,  L.  E.  A  W.  R.   Co.  58 

Receivers  *  expenses  of   receivership—  ,«*,".        xu      u  .       xi.            x     *  ai. 

liability  of  person  procuring  appoint-  The  recoiver  thus  being  the  a*r?nt  of  the 

2iiQ,it.  court,  and  not  the  agent  of  either  party. 

The  trustee  in  a  mortgage  of  the  property  there  is  no  legal  principle  upon  which  hia 

of   a   canal   and    irrigation   company,    who  contract  may  be  treated  as  the  contract  of 

brings  a  suit  for  foreclosure  and  sale,  and  either  partv. 

obtains   the  appointment  of  a  receiver  to  Turner  v^  Peoria  A  S.  R.  Co.  95  111.  146, 

Uke   charge  of  and  manage  the   property  35  ^^    p        I44     McCurdv  v.  Bowes.  88 

pendente  Itte,  does  not,  by  reason  of  such  ac*  .    ,    .g.       '^ 

tion,   become   personally    liable   for   money  *                                       1,     «  1.1    *      ^i^ 

borrowed,  expenses  incurred,  and  certificates  There  is  no  one  personally  liable  for  the 

issued  by  the  receiver  under  orders  of  the  payment  of  receivers  certificates, 

court,    in    keeping   the    corporation    on    its  Beach,  Receivers,  §  416. 

feet  as  a  going  concern,  which  the  proceeds  Such  a  certificate  is  payable  solely  from 

of  the  sale  proved  insuflficient  to  pay.  the   funds   of   the    receivership,   and    there 

is  no  responsible  principal  back  of  them,  to 

[No.  109.]  y^  „^^  li^Mp  in  case  of  default. 

,r,-,^o     T^.^^^u  S™i*^»  Receiverships,   |   287;   High,   Re- 
Argued  January  16,  16,  1908.    Decided  Feb-  ^.^.^^^    |  g^g^   ^.  3^  ^^   l.  Rev.  162. 

ruary  24,   1908.  j^^  England,  where  receivers'  certificates 

AN   WRIT  of   Certiorari   to   the   United  ^  "ot  seem  to  be  used,  the  receivers  are 

U     SUtes  Circuit  Court  of  Appeals  for  the  Personally    liable    unless    special    arrange 

Ninth  Circuit  to  review  a  decree  which,  on  "^e"^'  *'«  ™*^«  ^  ^^^  contrary.    They  are 

a  second  appeal,  affirmed  a  decree  of  the  Cir-  indemnified  out  of  the  fund;  but  the  idea 

euit    Court    for   the   Northern    District    of  that  the  parties  applying  for  receivers  are 

California,  holding  a  complainant  in  a  suit  I  personally    liable   upon    any    theory    seems 
to  foreclose  a  mortgage  personally  respon- '  never  to  have  suggested  itself. 

jfjiS  208  U.  S. 
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Kerr,  Receivers,  London  ed.  1900,  pp.  195, 
208;  Burt  v.  Bull,  [1895]   1  Q.  B.  279. 

The  fund  in  the  receiver's  hands  is  alone 
bound  for  their  redemption,  and  their  pay- 
ment can  be  compelled  only  by  an  applica- 
tion to  the  court  by  whose  authority  they 
were  issued. 

Beach,  Receivers,  |  416. 

The  holders  of  these  certificates  must  see 
to  it  that,  in  the  order  distributing  the  pur- 
chase money,  the  proper  provision  is  made 
for  their  redemption;  because,  if  once  the 
property  is  sold,  and  the  court  makes  a 
final  decree  without  providing  for  the  pay- 
ment of  the  certificates,  there  is,  in  some 
sort,  an  end  of  the  matter.  The  receiver 
cannot  then  be  sued;  the  court  has  no 
longer  either  the  suit  or  the  property  under 
its  control,  and  is  powerless  to  compel  pay- 
ment of  such  obligations. 

Beach,  Receivers,  {  418;  Anderson,  Re- 
ceivers, i  344. 

The  certificates  may  not  follow  the  prop- 
erty out  of  the  court.  But  they  constitute 
a  charge  upon  it  in  the  particular  cause, 
enforceable  in  this  court,  and  must  be  sat- 
isfied or  provided  for  before  the  property 
or  the  proceeds  of  it,  after  the  sale,  shall 
pass  out  of  its  control.  The  certificates  are 
not  debts  of  the  company,  but  of  the  re- 
ceivers, backed  by  the  pledged  faith  of  thie 
court  that  the  property  on  the  proceeds  of 
which  they  are  charged  is  in  its  possession, 
subject  to  bo,  and  that  it  will  be,  disposed 
of  by  It  for  the  payment  of  them. 

Meyer  v.  Johnston,  53  Ala.  349. 

The  most  that  can  be  predicated  of  them 
is  that  they  are  evidence  in  the  hands  of 
the  holder  that  he  is  entitled  to  receive  from 
the  fund  under  the  control  of  the  court  that 
authorized  its  officer  to  issue  them  the 
amount  specified,  if  the  fund  is  sufficient  to 
pay  in  full  all  holders  of  such  certificates; 
or,  if  it  is  not  sufficient,  then  only  a  pro 
rata  share  i^ith  other  holders. 

Turner  v.  Peoria  &  S.  R.  Co.  95  111.  145, 
35  Am.  Rep.  144. 

A  court  which  appoints  a  receiver  ac- 
quires, by  virtue  of  that  appointment,  cer- 
tain rights  and  assumes  certain  obliga- 
tions, and  the  expenses  which  the  court  cre- 
ates in  discharge  of  those  obligations  are 
burdens  necessarily  on  the  property  taken 
possession  of;  and  this,  irrespective  of  the 
questions  as  to  who  may  be  the  ultimate 
owner,  or  who  may  have  the  preferred  lien, 
or  who  may  invoke  the  receivership. 

Kneeland  v.  American  Loan  &  T.  Ck).  136 
U.  8.  89,  98,  34  L.  ed.  379,  383,  10  Sup. 
€t.  Rep.  950. 

Costs  of  this  kind.  In  absence  of  a  stat- 
ute, should,  in  all  cases,  be  governed  by 
equitable  considerations;  and,  upon  the  case 
«a  L.  ed. 


now  presented,  the  equities  are  with  the 
petitioner. 

Chapman  ▼.  Atlantic  Trust  Co.  56  C.  C. 
A.  61,  119  Fed.  267;  Farmers'  Nat.  Bank  ▼. 
Backus,  74  Minn.  264,  77  N.  W.  142;  Espue- 
la  Land  &  Cattle  Co.  v.  Bindle,  11  Tex. 
Civ.  App.  262,  32  S.  W.  582 ;  Wills  Valley 
Min.  &  Mfg.  Co.  V.  Galloway,  139  Ala.  276, 
35  So.  850;  1  Foster,  Fed.  Pr.  3d  ed.  718. 

It  appears  that  the  bulk  of  the  certificates 
were  not  regarded  at  the  time  as  being  is- 
sued for  the  benefit  of  the  complainant,  but 
as  issued  for  the  benefit  of  those  other  per- 
sons whom  the  receiver  was  bound  equally 
to  consider;  namely,  that  portion  of  the 
public  for  whose  benefit  the  canals  and 
ditches  and  laterals  and  dams  had  been  con- 
structed and  up  to  that  time  maintained. 
In  such  a  case  the  receiver  is  not  appointed 
for  the  benefit  of  either  of  the  parties,  but 
of  all  concerned.  Davis  v.  Gray,  supra. 
Nan  constat  but  had  the  parties  both  asked 
an  abandonment  of  the  irrigation  service 
pendente  lite,  the  court  might  have  con- 
sidered it  in  the  public  interest  to  disregard 
their  wishes.  Indeed,  probably  it  would 
have  refused  any  such  request;  and  the  re- 
ceiver is  the  bailiff  of  the  court,  deriving 
no  authority  from  the  parties  (24  Am.  &, 
Eng.  Enc.  Law,  2d  ed.  p.  26;  Union  Nat 
Bank  v.  Bank  of  Kansas  City;  Quincy,  M. 
k  P.  R.  Co.  V.  Humphreys;  and  Texas  &  St. 
L.  R.  Co.  V.  Rust, — supra;  Central  Trust 
Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.  23  Fed. 
868;  New  York,  P.  &  0.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  supra) ;  nor  could 
the  company,  prior  to  the  receivership,  have 
abandoned  the  irrigation  work  without  sub- 
jecting itself  to  suit  on  behalf  of  the  farm- 
ers of  the  vicinage  (see  Baldwin,  Am.  Rail- 
road Law,  41,  491,  492;  Union  P.  R.  Co. 
V.  Hall,  91  U.  S.  343,  354,  23  L.  ed.  428, 
432). 

Hie  receiver  is  estopped  by  his  own  laches 
from  seeking  to  recover  from  complainant. 

Stumpf  V.  Hallahan,  101  App.  Div.  383, 
91  N.  Y.  Supp.  1062;  Patterson  v.  Hewitt, 
195  U.  S.  309,  317-319,  49  L.  ed.  214,  217, 
218,  25  Sup.  Ct.  Rep.  35;  18  Am.  k  Eng. 
Enc.  Law,  2d  ed.  p.  97;  Hoyt  v.  Latham, 
143  U.  S.  553,  36  L.  ed.  259,  12  Sup.  Ct. 
Rep.  568;  New  York  v.  Pine,  185  U.  S.  93, 
99,  46  L.  ed.  820,  823,  22  Sup.  Ct.  Rep. 
592 ;  Curtis  v.  Lakin,  36  C^  C.  A.  222,  94 
Fed.  251;  McMurray  v.  Noyes,  72  N.  Y. 
523,  28  Am.  Rep.  180;  Townsend  v.  Vander- 
werker,  160  U.  S.  171-186,  40  L.  ed.  383- 
388,  16  Sup.  Ct  Rep.  258 ;  2  Pom.  Eq.  Jur. 
I  816;  Simmons  v.  Burlington,  C.  R.  k  N. 
R.  Co.  159  U.  S.  278,  291,  40  L.  ed.  150, 
154,  16  Sup.  Ct  Rep.  1. 

In  all  cases  where  a  complainant  has  been 
charged  personally  with  the  expenses  of  a 
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reoeiyership,  lie  was  held  to  be  in  some 
way  in  the  wrong. 

Pittsfield  Nat.  Bank  v.  Bayne,  140  N. 
Y.  331,  35  N.  E.  630;  French  v.  Gifford, 
31  Iowa,  428;  McAnrow  v.  Martin,  183  111. 
467,  56  N.  E.  168;  Link  Belt  Machinery  Co. 
▼.  Hughes,  195  111.  413,  59  L.R.A.  673,  63 
N.  E.  186;  Beach  v.  Macon  Grocery  Co.  11 
Am.  Bankr.  Rep.  104;  Couper  v.  Shirley, 
21  C.  C.  A.  288,  44  U.  S.  App.  686,  75  Fed. 
168;  Cutter  v.  Pollock,  7  N.  D.  631,  76  N. 
W.  235;  Highley  v.  Deane,  168  111.  266,  48 
N.  £.  50;  St.  Louis  v.  St.  Louis  Gaslight 
Co.  87  Mo.  223;  Ferguson  v.  Dent,  46  Fed. 
98;  Elk  Fork  Oil  &  Gas  Co.  y.  Foster,  39 
C.  C.  A.  615,  99  Fed.  495;  Tome  v.  King,  64 
Md.  166,  21  Atl.  279;  Ephraim  y.  Pacific 
Bank,  129  Cal.  589,  62  Pac.  177;  Knick- 
erbocker V.  McKindley  Coal  ft  Min.  Co.  67 
111.  App.  291;  Ephraim  y.  Pacific  Bank,  136 
Cal.  646,  69  Pac.  436;  Wills  Valley  Min.  & 
Mfg.  Co.  V.  Galloway,  139  Ala.  276,  35  So. 
850. 

The  circuit  court  had  no  jurisdiction,  af- 
ter the  final  decree  of  foreclosure  and  sale, 
to  make  any  new  disposition  of  the  costs  of 
the  suit,  as  by  charging  any  portion  person- 
ally upon  the  complainant. 

The  decree  of  foreclosure  and  sale  is  the 
final  decree  in  the  cause. 

Ray  V.  Law,  3  Cranch,  179,  2  L.  ed.  404; 
Whiting  V.  Bank  of  United  Stetes,  13  Pet. 
0,  10  L.  ed.  33;  Forgay  v.  Conrad,  6  How. 
201,  203,  204,  12  L.  ed.  404-406. 

A  decree  is  final  which  settles  all  the 
rights  of  the  parties,  and  leaves  nothing  to 
be  done  but  to  make  the  sale  and  pay  out 
the  proceeds. 

Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  106  U. 
S.  429,  431,  27  L.  ed.  237,  238,  1  Sup.  Ct. 
Rep.  414;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Southern  Exp.  Co.  108  U.  S.  24,  27  L.  ed. 
638,  2  Sup.  Ct.  Rep.  6;  Missouri,  K.  &  T.  R. 
Co.  V.  Dinsmore,  108  U.  S.  30,  27  L.  ed. 
640,  2  Sup.  Ct.  Rep.  9. 

Mr.  Edgar  C.  Chapman,  in  propria  per- 
90ua,  argued  the  cause  and  filed  a  brief  for 
re8|K)ndents : 

The  circuit  court  has  power  to  compel 
petitioner  to  pay  the  deficit  of  the  receiver- 
ship. 

Knickerbocker  v.  McKindley  Coal  &  Min. 
Co.  67  111.  App.  295;  Pacific  Bank  v.  Madera 
Fruit  &  Land  Co.  124  Cal.  525,  57  Pac,  462; 
Ephraim  v.  Pacific  Bank,  129  Cal.  689,  62 
Pac.  177;  Chapman  v.  Atlantic  Trust  Co. 
66  C.  C.  A.  61,  119  Fed.  270. 

A  final  decree  is  not  conclusive  as  to  the 
receiver  who  is  not  a  party  to  the  litigation. 

Bosworth  v.  St.  Louis  Terminal  R.  Asso. 

174  U.  S.   187,  43  L.  ed.  943,  19  Sup.  Ct. 

Rep.  625;   Chapman  v.  Atlantic  Trust  Co. 

#upra;   Beebe  v.  Russell,   19  How.  283,  15 

Xw  ed,  668;  Ray  v.  LtLW,  3  Cranch,  179,  2 

sso 


L.  ed.  404;  Whiting  y.  Bank  of  United 
States,  13  Pet.  6,  10  L.  ed.  33;  Forgay  y. 
Conrad,  6  How.  201,  12  L.  ed.  404;  Pacific 
Bank  v.  Madera  Fruit  ft  Land  Co.  supra; 
Beach,  Receivers,  f  796;  State  v.  Gibson, 
21  Ark.  140;  Ireland  v.  Nichols,  40  How. 
Pr.  85;  Whiteside  v.  Prendergast,  2  Barb. 
Ch.  471;  Field  v.  Jones,  11  Ga.  418;  Gar- 
niss  V.  Superior  Court,  88  Cal.  415,  26  Pac. 
351. 

A  receiver  has  the  right  to  appeal  from  an 
order  refusing  to  settle  his  final  and  supple- 
mental accounts,  and  from  an  order  dis- 
charging an  order  to  show  cause  why  the 
deficit  of  a  receivership  should  not  be 
charged  to  the  complainant  personally. 

Bosworth  V.  St.  Louis  Terminal  R.  Asso. 
174  U.  S.  183,  43  L.  ed.  941,  19  Sup.  Ct. 
Rep.  625. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  principal  question  in  this  case — now 
before  us  upon  writ  of  certiorari  for  the 
review  of  a  final  order  of  the  circuit  court 
of  appeals  for  the  ninth  circuit — is  stated 
by  counsel  to  be  this:  Is  a  complainant 
who  has,  in  good  faith,  prosecuted  a  suit 
upon  a  good  cause  of  action,  and  upon  whose 
application  the  court  has  properly  appoint- 
ed a  receiver,  and  who  obtains  a  decree  fully 
establishing  his  rights,  nevertheless  per- 
sonally responsible  for  a  deficiency  caused 
by  the  failure  of  the  property  which  is  the 
subject  of  the  suit  to  bring  enough  to  cover 
the  allowances  made  by  the  court  to  the 
receiver  and  his  counsel,  and  the  expenses 
which  the  receiver,  without  special  request 
of  the  complainant  in  any  instance,  had  in- 
curred ? 

The  Woodbridge  Canal  &  Irrigation  Com- 
pany, a  corporation  of  California,  executed 
July  17  th,  1891,  a  mortgage  conveying  all 
its  property  and  franchises  to  the  Atlantic 
Trust  Company,  a  New  York  corporation, 
in  trust  to  secure  certain  bonds,  with  in- 
terest coupons  attached,  issued  by  the  mort- 
gagor company  for  the  purpose  of  raising 
money  to  fully  complete  and  equip  its  canal 
and  head  works,  and  of  paying  its  indebted- 
ness then  existing  or  to  be  subsequently  in- 
curred. The  bonds  were  made  payable  with 
interest  semiannually  at  the  office  of  the 
trust  company  in  the  city  of  New  York. 

In  the  event  of  default  in  the  payment 
of  semiannual  interest  of  the  bonds  for  six 
months,  or  of  any  tax  or  assessment  for  the 
same  period,  the  trustee  and  its  successors 
were  authorized,  on  the  written  request  of 
the  majority  of  the  holders  of  the  outstand- 
ing bonds,  or,  if  the  principal  of  the  bonds 
shall  be  due,  upon  the  request  of  the  hold- 
ers of  outstanding  bonds,  to  take  actual 
possession  of  the  mortgaged  property,  and, 
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by  Uiemselves  or  agents,  hold,  use,  and  en- 
.'l65]joy  *the  same,  and  from  time  to  time  make 
repairs,  replacements,  alterations,  additions, 
and  improvements  as  fully  as  the  con^pany 
might  have  done  before  such  entry,  and  re- 
ceive all  tolls,  income,  rent,  issues,  and 
profits  arising  from  the  property.  The 
trustee  and  its  successor  or  succes^^ors  were 
authorized,  on  such  default,  to  sell  the 
mortgaged  property  at  public  auction,  after 
at  least  two  months'  notice,  and  execute 
to  the  purchaser  or  purcliasers  a  deed  in 
fee  simple,  or  otherwise,  for  all  the  right, 
title,  interest,  and  estate  reversionary  or  in 
possession  which  they  might  be  entitled  to 
receive,  have,  or  hold  of  the  company,  such 
sale  to  be  a  complete  bar  against  the  com- 
pany, its  successors  or  assigns,  and  all  per- 
sons claiming  from  or  under  it. 

The  mortgage  made  provision  as  to  the 
disposal  of  moneys  received  from  tolls,  in- 
come, profits,  etc.,  and  provided  that,  "noth- 
ing herein  shall  be  construed  as  limiting 
the  right  of  the  trustee  to  apply  to  any 
competent  court  for  a  decree  of  foreclosure 
and  sale  under  this  indenture,  or  for  the 
uKual  relief  in  such  proceedings,  and  the 
said  trustee,  or  its  successor,  may,  in  its 
discretion,  so  proceed." 

The  Canal  ft  Irrigation  Company,  hav- 
ing made  default  in  the  payment  of  the 
principal  and  interest  due  on  its  bonds,  its 
board  of  directors,  by  formal  action,  recog- 
nized their  inability  to  meet  its  obligations, 
and  requested  the  trustee  to  bring  the  pres- 
ent suit  for  the  foreclosure  of  the  mort- 
gage, and  enforce  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds.  The  bring- 
ing of  the  suit  was  also  in  conformity  with 
the  written  request  of  the  owners  and  hold- 
ers of  fifty-five  of  the  outstanding  bonds, 
who  expressed  their  election  and  option  that 
the  principal  of  the  bonds  should  forthwith 
become  due  and  payable. 

The  bill  filed  by  the  trust  company 
prayed:  1.  That  a  receiver  be  appointed  to 
take  charge  of  the  mortgaged  property  and 
to  maintain  and  operate  the  canals  pend- 
ing the  suit  and  until  sale  under  a  judg- 
ment of  foreclosure.  2.  That  the  court  as- 
.  certain  the  number  and  amount  of  outstand- 

^^66]ing  bonds,  fix  *the  compensation  of  the  re- 
ceiver and  his  attorney,  and  that  the  plain- 
tiff have  judgment  against  the  Canal  & 
Irrigation  Company,  for  the  amount  due 
for  principal  and  interest  on  the  bonds, 
and  for  attorney's  fee,  trustee's  commis- 
sions, costs,  and  expenses  of  the  suit.  3. 
That  the  mortgaged  property  be  sold  at 
public  auction,  and  that  out  of  the  pro- 
ceeds the  expenses  of  sale,  costs  of  suit, 
trustee's  conunissions,  and  counsel  fees  be 
paid,  the  balance  to  be  applied  in  payment 
of  outstanding  bonds. 
52  Jj.  ed. 


The  court,  on  motion  of  the  trust  com- 
pany, the  Canal  &  Irrigation  Company  ap- 
pearing and  consenting  thereunto,  appoint- 
ed £.  C.  Chapman  receiver  of  the  mort- 
gaged property,  with  authority  to  take  pos- 
session of  it.  The  receiver  was  empowtMod 
by  the  order  of  court  to  continue  the 
operation  of  the  main  and  branch  canals  of 
the  mortgagor  company  in  the  usual  and 
ordinary  way  as  the  same  were  then  oper- 
ated, discharging,  so  far  as  practicable,  con- 
tracts for  water  supplies  entered  into  by 
the  company,  collecting  rents,  tolls,  moneys 
payable  under  water  contracts,  keeping  the 
property  in  good  condition  and  repair,  em- 
ploying needful  agents  and  servants  at 
such  compensation  as  he  deemed  reason- 
able, paying  for  needful  labor,  supplies, 
and  materials  as  might  seem  to  him  to  be 
necessary  and  proper  in  the  exercise  of  a 
sound  discretion,  "with  leave  to  apply  to 
the  court  from  time  to  time,  as  he  may  be 
advised,  for  instructions  in  the  preiiiiscs." 
"He  shall,"  the  order  proceeded,  "do  wliat- 
ever  may  be  needful  to  preserve  and  main- 
tain the  corporate  franchises  of  said  de- 
fendant corporation  and  its  rights  to  the 
use  of  the  water  and  all  its  property,  until 
final  judgment  in  this  action,  and  to  defray 
the  necessary  and  proper  expenses  incident 
thereto."  The  above  order  was  made  Octo- 
ber dd,  1894. 

In  the  progress  of  the  cause  the  receiver, 
upon  his  own  motion,  and  not,  so  far  as 
the  record  shows,  by  direction  of  the  plain- 
tiff, applied  to  the  court  and  obtained  its 
authority  to  borrow  money  and  issue  cer- 
tificates, which  were  used  by  him  in  the 
operation  of  the  property,  paying  debts, 
etc. 

•Certain  i)arties  were  permitted  to  inter- [8 6 7] 
vene,  and  the  litigation  lingered  until  Sep- 
tember 18tli,  1897,  when  a  decree  of  fore- 
closure and  sale  was  entered,  nearly  three 
years  after  the  receiver  was  appointed. 
There  was  great  difiiculty  in  effecting  a  sale, 
partly  because  of  the  washing  away  of  a 
dam.  Finally,  a  bid  of  $21,000  by  one 
Thompson,  acting  on  behalf  of  the  receiver 
and  his  attorneys,  was  accepted.  That 
amount  was  just  enough  to  cover  the  fees 
of  the  receiver  and  his  counsel  and  the  ex- 
penses of  the  sale,  and  to  make  a  snuill  pro 
rata  payment  on  the  accrued  interest  on 
receiver's  certificates.  This  left  unpaid  all 
other  expenses  and  certificates  of  the  re- 
ceiver. The  sale  was  confirmed  August  15th, 
1898,  and  the  commissioner  was  directed  to 
deliver  a  deed  for  the  property. 

The  order  confirming  the  sale  directed  the 
clerk  of  the  court  to  report  the  balance  re- 
maining unpaid  on  account  of  the  fees  of 
officers  or  appointees  of  the  court,  or  of 
advances  made  by  them,  and  on  account  of 
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reoeiver'8  certificates,  time  checks,  or  other 
expenses  of  the  receiver's  administratioii. 
The  order  also  directed  the  receiver  to  ren- 
der an  account  of  his  receipts,  disburse- 
ments, and  expenses  in  the  management  and 
care  of  the  property  between  the  date  of 
the  decree  of  foreclosure  and  the  date  of 
the  sale  and  transfer  of  possession. 

The  clerk  made  the  required  report,  from 
which  it  appeared  that  the  proceeds  of  sale, 
$21,000,  were  absorbed  by  these  claims: 
Compensation  of  receiver,  $9,000;  receiver's 
attorneys,  $9,000,  and  fees  of  commissioner, 
master,  advertising,  etc.,  $3,000.  He  fur- 
ther reported  that  of  the  amoimts  found 
due  by  the  decree  of  foreclosure  of  Septem- 
ber 18th,  1897,  there  remained  unpaid,  on 
the  following  accounts,  these  sums:  Re- 
ceiver's certificates,  $12,292.47;  receiver, 
for  advance  made  by  him,  care,  and  manage- 
ment of  property,  $3,105.72;  time  checks  is- 
sued by  receiver,  $5,728.89;  work  done  for 
receiver,  $2,269.85;  expenses  of  operating 
canal  system,  $5,728.54;  other  sums,  $13,- 
723.49;  total,  $42,848.96. 

On  the  3d  of  August,  1899,  nearly  five 
years  after  the  appointment  of  the  receiver, 
lSf8]he  filed  his  final  report  and  petition,  *in 
which  he  prayed  that  the  balance  due  him 
on  account  of  his  receipts  and  disbursements 
after  the  making  of  the  decree,  also  the 
balance  due  to  his  employees  after  the  mak- 
ing of  the  report  upon  which  the  decree  was 
based,  and  the  compensation  to  be  allowed 
to  him  and  his  counsel  since  the  date  of 
the  decree,  be  fixed  and  established  by  the 
court,  and  judgment  entered  "against  the 
plaintiff  in  this  cause  for  the  full  amount 
of  the  deficiency  hereinbefore  stated,  with 
the  sum  so  allowed  for  services  and  ex- 
penses since  the  date  of  said  decree,  and 
that  the  proper  process  of  court  be  issued 
for  the  collection  thereof  from  plaintiff,  and 
that,  when  collected,  the  same  be  paid  into 
court,  to  be  by  the  court  disbursed  to  the 
several  persons  entitled  thereto." 

The  petition  alleged  that  the  Canal  k 
Irrigation  Company  was  insolvent  and  un- 
able to  respond  to  any  judgment  for  de- 
ficiency that  had  been  or  might  be  entered 
in  the  cause.  Upon  this  report  and  peti- 
tion being  filed,  the  circuit  court  ordered 
the  trust  company  to  show  cause  why  the 
amount  due  the  receiver  and  his  employees 
should  not  be  settled  and  allowed,  and  why 
judgment  for  such  deficiency  should  not, 
when  ascertained,  be  entered  against  that 
company  and  it  be  required  to  pay  the  same 
into  court. 

The  trust  company  appeared  and  de- 
murred to  the  receiver's  report  and  motion 
for  judgment  against  it.  The  circuit  court, 
after  hearing,  sustained  the  demurrer  and 
tfijebsjyed  the  nils  to  show  cause.     Upon 
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appeal  to  the  circuit  court  of  appeals  tht 
order  of  the  circuit  court  was  reversed,  tht 
former  court  being  of  opinion  that  the  trust 
company  was  liable  to  a  personal  judgment 
for  the  alleged  deficiency.  Chapman  r. 
Atlantic  Trust  Co.  56  C.  C.  A.  61,  119  Fed. 
257. 

The  grounds  upon  which  the  circuit  court 
and  the  circuit  court  of  appeals,  respective- 
ly, proceeded,  appear  in  the  margin.f 

*Upon  the  return  of  the  case  to  the  cir-[SC 
cuit  court  the  trust  company  filed  its  an- 
swer to  the  receiver's  petition,  and  the 
cause  was  submitted,  by  consent,  as  upon 
bill  and  answer,  on  *the  issues  joined  by  the[S7* 
receiver's  final  report  and  petition  and  the 
answer  of  the  trust  company.  In  conform- 
ity with  the  opinion  of  the  circuit  court 
of  appeals,  the  circuit  court  gave  personal 

tCircuit  court — Judge  Morrow:  "I  am 
of  the  opinion  that  provisions  should  have 
been  made  when  this  suit  was  commenced, 
or  at  the  time  when  the  receiver  was  ap- 
pointed, for  the  payment  of  or  security  for 
the  amount  of  his  expenses,  and  for  the  re- 
demption of  whatever  certificates  might  be 
issued  by  him,  in  the  event  that  the  pro- 
ceeds of  the  sale  of  the  property  should 
prove  insufficient.  But  such  provision  was 
not  made  at  the  time  by  the  court,  and  I 
am  of  the  opinion  that  the  court  is  with- 
out authority  to  do  so  now.  In  Farmers* 
Loan  Co.  v.  Oregon  P.  R.  Co.  31  Or.  237, 
38  LJIJ^.  424,  65  Am.  St.  Rep.  822,  48 
Pac.  706,  this  question  was  fully  considered* 
and  the  views  there  expressed  are  in  ac- 
cord with  my  opinion  in  the  present  case." 

Circuit  court  of  appeals—Judge  Ross: 
"Those  who  render  services  in  and  about 
the  receivership  are  justly  entitled  to  be 
paid  the  fair  value  of  such  services,  and 
when  the  issuance  of  receiver's  certificates 
becomes  necessary  for  the  proper  preserva- 
tion of  the  property,  and  such  certificates 
are  authorized  by  the  court  to  be  issued  by 
the  receiver  for  money  to  be  used  for  such 
purposes,  those  who  buy  the  obligations 
are  entiUed  to  have  them  paid.  How!  In 
cases  like  the  present,  out  of  the  property 
or  its  proceeds,  certainlv.  No  one,  we  ap- 
prehena,  will  question  that.  But  the  prop- 
erty having  httn  sold  for  but  a  trifle  mors 
than  the  amoimt  theretofore  allowed  the 
receiver  and  his  attorney  for  their  services 
in  and  about  the  receivership,  and  they 
credited  with  such  allowance  on  their  bid, 
who  is  to  suffer?  The  complainant,  at 
whose  instance  the  receiver  was  appointed, 
or  those  who,  relying  upon  his  acts,  based 
upon  the  authority  and  sanction  of  the 
court,  invested  their  money  and  rendered 
their  services  in  and  about  the  operation 
and  preservation  of  the  property!  It  is  not 
diflScult  to  determine  on  which  side  of  this 
question  are  the  equities.  With  due  defei^ 
cnce  we  are  unable  to  see  any  force  in  ths 
suggestion  ol  the  supreme  court  of  Oregon 
in  the  case  cited  that,  as  the  oomplainmnt 
in  such  a  suit  has  no  control  over  the  rs- 
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jndgDMBt  agaimt  that  oompanj  for  $36,- 
207.67,  as  the  amount  due  the  receiver. 
That  judgment  waa  affirmed  by  the  circuit 
court  of  appeals.  Atlantic  Trust  Co.  y. 
Chapman,  76  C.  C.  A.  396,  145  Fed.  820. 

We  are  of  opinion  that  the  court  of  ap- 
peals erred  in  holding  that  the  trust  o(»n- 
pany  was  liable  for  the  deficiency  found  to 
exist.  No  such  liability  could  arise  from 
the  simple  fact  that  it  was  on  plaintiff's 
motion  that  a  receiver  was  appointed  to 
take  charge  of  the  property  pending  the  liti- 
gation. The  motion  for  a  receiver  was  to 
the  end  that  the  property  might  be  cared 
for  and  preserved  for  all  who  had  or  might 
have  an  interest  in  the  proceeds  of  its  sale. 
The  circumstances  seemed  to  have  justified 
the  motion,  but  whether  a  receiver  should 
have  been  appointed  or  not  was  in  the  sound 
discretion  of  the  court.  Immediately  upon 
such  appointment  and  after  the  qualifica- 
tion of  the  receiver,  the  property  passed  into 
the  custody  of  the  law,  and  thenceforward 
its  administration  was  wholly  under  the 
control  of  the  court  by  its  officer  or  creature, 
the  receiver.  In  Booth  v.  Clark,  17  How. 
322,  331,  15  L.  ed.  164,  167,  it  was  said: 
"A  receiver  is  an  indifferent  person  be- 
tween parties,  appointed  by  the  court  to 
receive  the  rents,  issues,  or  profits  of  land, 
or  other  thing  in  question  in  this  court, 
(^7i]pending  the  suit,  where  *it  does  not  seem 
reasonable  to  the  court  that  either  party 
should  do  it.  Wyatt,  Practical  Reg.  355. 
He  is  an  officer  of  the  court;  his  appoint- 
ment is  provisional.  He  is  appointed  in 
behalf  of  all  parties,  and  not  of  the  com- 
plainant or  of  the  defendant  only.  He  is 
appointed  for  the  benefit  of  all  parties  who 
may    establish    ri^ts    in    the    cause.     The 


money  in  his  hands  is  in  custodia  legU  for 
whoever  can  make  out  a  title  to  it.  Delaay 
V.  Mansfield,  1  Hogan  (Ir.)  234.  It  is  the 
court  itself  which  has  the  care  of  the  prop- 
erty in  dispute.  The  receiver  is  but  the 
creature  of  the  court;  he  has  no  powers  ex- 
cept such  as  are  conferred  upon  him  by  the 
order  of  his  appointment  and  the  course 
and  practice  of  the  court.  Verplanck  ▼• 
Mercantile  Ins.  Ca  2  Paige,  452/*  In  Por- 
ter V.  Sabin,  140  U.  S.  473,  479,  37  L.  ed. 
815,  818,  13  Sup.  Ct.  Rep.  1008,  1010,  the 
court  said:  "When  a  court  exercising 
jurisdiction  in  equity  appoints  a  receiver 
of  all  the  property  of  a  corporation,  the 
court  assumes  the  administration  of  the 
estate;  the  possession  of  the  receiver  is  the 
possession  of  the  court;  and  the  court  it- 
self holds  and  administers  the  estate, 
through  the  receiver  as  its  officer,  for  the 
benefit  of  those  whom  the  court  shall  ulti- 
mately adjudge  to  be  entitled  to  it,"-'Citing 
Wiswall  V.  Sampson,  14  How.  52,  65,  14  L. 
ed.  322,  328;  Peale  v.  Phipps,  14  How.  368, 
374,  14  L.  ed.  459,  461 ;  Booth  v.  Clark,  17 
How.  322,  331,  15  L.  ed.  164,  167;  Union 
Nat  Bank  v.  Bank  of  Kansas  City,  136  U. 
S.  223,  34  L.  ed.  341,  10  Sup.  Ct.  Rep.  1013; 
Thompson  v.  Phenix  Ins.  Co.  136  U.  S.  287, 
297,  34  L.  ed.  408,  413,  10  Sup.  Ct.  Rep. 
1019.  Ought  the  receiver,  in  this  case,  to 
have  been  authorized  to  burden  the  prop- 
erty with  indebtedness  on  account  of  money 
borrowed  or  on  account  of  certificates  whidi 
should  become  a  first  lien?  Ought  some 
limit  have  been  put  on  expenses  of  that 
kind?  These  were  matters  to  be  determined 
by  the  court,  in  the  light  of  all  the  circum- 
stances. It  was  for  the  court  to  say  whetii- 
er  the  Canal  &  Irrigation  Company  should 


ceiver,  if  he  be  held  liable  for  the  expenses 
of  the  receivership,  in  the  event  the  prop- 
erty prove  insufficient  to  pay  them,  he  may 
be  bankrupted.  At  the  same  time  it  is  con- 
ceded by  that  learned  court  that  where  it 
appears  probable  that  the  property  will 
prove  insufficient,  the  court  may  require, 
as  a  condition  to  the  appointment  of  a 
receiver,  a  guaranty  of  the  payment  of  the 
expenses  of  such  officer,  and  a  like  guaranty 
suDsequently,  on  pain  of  the  discharge  of 
the  receiver,  when  it  becomes  evident  that 
the  property  will  prove  insufficient  to  pay 
the  expenses.  The  theory  of  this  manifest- 
ly is,  that  in  these  two  instances  the  com- 
plainant can  inform  himself  of  the  probable 
outcome  of  the  property,  and  if  he  be  not 
willing  to  give  the  guaranty  he  will  not  se- 
cure Uie  appointment  of  a  receiver  in  the 
one  instance,  or  his  continuance  in  office  in 
the  other.  But  why  should  he  not  be  re- 
quired to  inform  himself,  also,  when  no  such 
condition  is  imposed  by  the  court?  Pre- 
cisely the  same  opportunity  on  complainant's 
part,  and  precisely  the  same  duty  to  inform 
himself  in  that  respect,  exists  in  the  absence 
of  the  requirement  of  the  guaranty  men- 
«S  li.  ed. 


tioned.  The  complainant,  whose  lien  upon 
the  property  it  is  sought  to  foreclose,  in 
the  nature  of  things  must  and  should  be 
held  to  have  much  better  information  re- 
garding the  value  of  the  property  and  its 
probable  outcome  than  the  court.  Indeed, 
it  is  not  easy  to  see  how  the  court  can  be 
properly  expected  to  know  anything  about 
it.  The  appointment  of  a  receiver,  if  made 
at  all,  is  usually  made  at  the  request  of 
the  complainant, — occasionally,  as  in  the 
case  at  bar,  with  the  consent  ojf  the  defend- 
ant. If  the  complainant  was  not  willing  to 
pay  the  expenses  of  the  receivership  it 
asked  for,  in  the  event  of  the  insufficient 
of  the  property  to  do  so,  it  should  not  have 
asked  the  court  to  make  the  appointment, 
incur  the  liabilities,  and  pledge  its  faith  to 
their  payment.  It  was  the  duty  of  the 
complainant  to  keep  informed  in  respect  to 
the  progress  of  the  receivership,  the  prop- 
erty, and  its  probable  outcome,  and  when- 
ever it  became  unwilling  to  further  stand 
good  for  any  deficiency,  to  ask  the  court  to 
bring  to  an  end  the  business  it  undertook 
and  was  conducting  on  complainant's  peti* 
tion."  [56  C.  C.  A.  72,  119  Fed.  268.1 
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be  kept  on  its  feet  by  moneys  borrowed  or 
obtained,  under  its  orders,  by  the  receiver. 
The  wishes  of  the  parties  could  not  control 
as  to  such  matters.  Indeed,  they  need  not 
in  strictness  have  been  consulted  as  to  what 
should  be  done  from  time  to  time  in  the 
management  of  the  property.  If  the  situa- 
tion was  such  as  to  render  it  uncertain  or 

[872]doubtful  whether  the  property  •would  ulti- 
mately bring,  at  a  sale,  enough  to  meet  the 
expense  incurred  in  connection  with  its 
management,  the  court  might  well  have  de- 
clined to  permit  its  receiver  to  issue  cer- 
tificates or  to  borrow  any  money  on  the 
property  as  security  for  its  payment.  So, 
if  the  condition  and  apparent  prospects  of 
the  property  made  such  a  course  proper,  the 
court,  in  the  exercise  of  a  sound  judicial 
discretion,  and  looking  to  the  interests  of 
all  who  might  be  affected  by  its  action, 
could,  at  the  outset,  have  made  it  a  condi- 
tion of  the  appointment  of  a  receiver  that 
the  plaintiff  and  those  whom  it  represented 
should  be  liable  for  any  deficiency  in  the 
funds  required  for  the  expenses  of  the  re- 
ceivership; or  it  might  have  made  it  a  con- 
dition of  any  order  authorizing  receiver's 
certificates  or  the  borrowing  of  money,  that 
the  plaintiff,  or  those  whom  it  represented, 
should  make  good  any  deficiency  that  might 
l)e  disclosed  after  applying  the  proceeds  of 
the  sale  according  to  the  rights  of  parties. 
Still  further,  the  court — if  it  had  been  prop- 
er, under  all  the  circumstances,  to  pursue 
such  a  course — could  have  refused  to  oper- 
ate the  canals  in  question  at  all,  and  re- 
quired the  parties  to  proceed  to  a  final  de- 
cree of  foreclosure  and  sale  at  the  earliest 
practicable  moment.  But  none  of  these 
thin^vs  were  done.  Under  the  responsibility 
imposed  upon  it  by  law,  the  court  deter- 
mined to  carry  on  the  business  of  the  Canal 
&  Irrigation  Company  for  a  time;  and,  un- 
der the  same  responsibility,  it  authorized 
the  receiver  to  borrow  money,  issue  re- 
ceiver's certificates,  and  incur  expenses, 
without  any  security  for  indebtedness  in- 
curred in  this  way,  except  the  property  or 
the  fund  in  the  control  of  the  court,  and 
the  good  faith,  discretion,  and  care  of  the 
court  in  its  administration.  No  other  se- 
curity seems  to  have  been  contemplated  by 
the  court  or  the  receiver  or  any  party  to 
the  cause.  No  hint  or  warning  was  given, 
in  the  progress  of  the  cause,  that  the  ab- 
sent trustee  was  to  be  liable  in  the  ev«it 
that  the  property  or  fund  under  the  con- 
trol of  the  court  proved  insufficient  to  meet 
the  expenses  of  the  receivership.  The  trust 
company,  it  is  true,  invoked  the  jurisdic- 
tion of  the  court  by  bringing  this  suit  for 

[S 7 8] foreclosure  and  sale  and  •making  a  motion 
for  the  appointment  of  a  receiver  to  hold 
and  man/Lge  the  property  pendente  lite, 
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That,  surely,  the  trust  company  had  thft 
right  to  do,  but  it  did  not  thereby  nuike  it- 
self ultimately  liable  for  money  borrowed 
and  receiver's  certificates  issued  by  order 
of  the  court.  The  one  person  who  was  in 
a  position  to  inform  the  court  from  time  to 
time  of  the  condition  and  probable  value  of 
the  property,  and  of  what  was  or  what 
seemed  to  be  necessary  in  order  to  preserve 
it  for  the  parties  interested  in  it,  was  ita 
officer  and  representative,  the  receiver.  It 
was  at  his  instance  and  because  of  his  re- 
port of  the  condition  and  needs  of  the  prop- 
erty, that  money  was  borrowed  and  cer- 
tificates issued  in  order  that  expenses  in- 
curred in  the  administration  of  the  prop- 
erty might  be  met.  To  hold  the  trust  com- 
pany liable  for  indebtedness  thus  created 
would  be  most  inequitable,  and  would  not, 
we  think,  be  in  accord  with  sound  prin- 
ciple. 

It  is  true  that  eases  are  cited  in  which 
the  party  bringing  a  suit  in  which  a  re- 
ceiver is  appointed  has  been  held  liable  for 
expenses  incurred  by  the  receiver  in  excess 
of  the  proceeds  arising  from  the  sale  of  the 
property.  But  in  most,  if  not  in  all,  of 
those  cases,  the  circumstances  were  pecul- 
iar and  were  such  as  to  make  it  right  and 
equitable,  in  the  opinion  of  the  court,  that 
that  should  be  done.  As,  for  instance,  in 
Ephraim  v.  Pacific  Bank,  129  Cal.  589,  592, 
62  Pac.  177,  178,  in  which  arose  a  ques- 
tion as  to  the  party  to  whom  a  receiver 
should  look  for  reimbursement  or  payment 
of  his  expenses,  the  court  recognized  the 
fact  that  the  general  rule  that  the  com- 
pensation of  a  receiver  was  a  charge  upon 
the  fund  in  his  hands  did  not  apply  with- 
out qualification  to  every  case,  and  said: 
"If  he  [the  receiver]  has  taken  property 
into  his  custody  under  an  irregular,  unau- 
thorized appointment,  he  must  look  for  his 
compensation  to  the  parties  at  whose  in- 
stance he  was  appointed;  and  the  same  rule 
applies  if  the  property  of  which  he  takes 
possession  is  determined  to  belong  to  per- 
sons who  are  not  parties  to  the  action,  and 
is  taken  from  his  possession  by  paramount 
authority.  As  to  such  property  his  ap- 
pointment as  receiver  was  •unauthorised  and[S  ^  ^ 
conferred  upon  him  no  right  to  charge  it 
with  any  expenses.''  In  Farmers  Nat.  Bank 
V.  Backus,  74  Minn.  264,  77  N.  W.  142,  the 
supreme  court  of  Minnesota  said:  "The 
second  proposition  is  that,  a  receiver  being 
an  oflUcer  of  the  court,  subject  to  its  con- 
trol, and  not  to  that  of  the  party  asking 
for  his  appointment,  his  fees  and  expenses 
are  chargeable  solely  against  the  fund  which 
comes  into  his  hands  as  receiver.  The  par- 
ties to  the  action  are  not  personally  liable 
therefor,  unless  they  have  given  a  bond  or 
other  contract  to  pay  them  as  a  condition 
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of  tbe  appointment  or  oontinuanoe  of  the 
reeeivrr.  This  may  be  conceded  to  be  eor- 
reet  as  a  general  rule,  but  there  are  cases 
where  the  court  will,  if  the  fund  in  court 
be  insufficient  to  give  the  receiver  reason- 
able compensation  and  indemnity,  require 
the  parties  at  whose  instance  he  is*  placed 
in  possession  of  the  property  to  pay  him. 
Johnson  v.  Garrett,  23  Minn.  665 :  Knicker- 
bocker T.  McKindley  Coal  ft  Min.  Co.  67 
ni.  App.  293;  High,  Receivers,  f  796.  The 
special  facts  of  this  case  fully  justify  the 
order  of  the  trial  court.  It  is  not  a  case 
where  the  party  asking  for  the  appointment 
of  a  receiver  is  required  to  pay  the  receiver's 
charges  without  having  received  any  benefit 
from  the  receivership.  It  is  a  case  where 
the  benefits  so  received  were  more  than 
five  times  as  great  as  the  amount  required 
to  be  paid.  .  .  .  The  order  of  the  court 
requiring  the  appellant  to  pay  the  receiver 
is,  in  effect,  the  enforcement  of  the  receiver's 
equitable  right  to  be  paid  from  a  fund  grow- 
ing out  of  the  receivership."  In  Cutter  v. 
Pollock,  7  N.  D.  631,  634,  76  N.  W.  285, 
237,  the  supreme  court  of  North  Dakota, 
speaking  by  its  chief  justice,  said:  "We 
do  not  believe  that  any  case  can  be  found 
to  uphold  the  palpably  unjust  rule  that  one 
who  is  shown  to  have  had  no  right  to  main- 
tain the  action,  and  no  interest  whatever 
in  the  property  which  he  claims,  can  re- 
quire that  the  defendant,  who  has  paid  out 
of  his  oi»Ti  pocket  the  expenses  of  a  receiver- 
slup,  shall  not  call  upon  him  (the  plaintiff 
in  the  action)  for  reimbursement."  See 
High,  Receivers,  3d  ed.  §  796;  Bench,  Re- 
ceivers, i  774. 

The  above  cases  relied  upon  in  the  cir- 
[cult  court  of  appeals — *and  others  of  like 
kind  could  be  cited — proceeded  upon  their 
special  facts.  They  do  not,  in  onr  judg- 
ment, authorize  the  order  made  by  that 
court,  although  they  tend  to  support  the 
rule  that  cases  may  arise  in  which,  because 
of  their  special  circumstances,  it  is  equita- 
ble to  require  the  parties,  at  whose  in- 
stance a  receiver  of  property  was  appoint- 
ed, to  meet  the  expenses  of  the  receivership, 
when  the  fund  in  court  is  ascertained  to 
be  insufficient  for  that  purpose.  Here,  it 
is  not  asserted  that  the  plaintiff  trustee 
was  not  in  the  exercise  of  his  strict  rights 
when  bringing  a  suit  for  foreclosure  and 
sale  and  asking  that  the  property  be  put 
in  possession  of  a  receiver.  It  gave  no  as- 
surances as  to  the  probable  value  of  the 
property  or  of  the  profits  to  arise  from  its 
management.  It  misled  no  one  who  loaned 
money  to  the  receiver,  or  who  purchased 
the  certificates.  It  acted  as  an  ordinary 
litigant,  submitting  to  the  action  of  the 
eourt  in  all  particulars.  We  do  not  think 
that  the  mere  insufficiency  of  the  property 
5S  L.  ed. 


or  fund  to  meet  the  expesBes  of  a  receiver- 
ship entitled  the  receiver  to  hold  the  plain- 
tiff in  the  suit  personally  liable,  if  all  that 
could  be  said  was  that  he  instituted  the 
suit  and  moved  for  the  appointment  of  the 
receiver  to  take  charge  of  the  property  and 
maintain  and  operate  it  pending  the  suit. 
A  receiver,  as  soon  as  he  is  appointed  and 
qunlifirs,  comes,  as  we  have  said,  under  the 
sole  direction  of  the  court.  The  contracts 
he  makes  or  the  engagements  into  which 
he  enters,  from  time  to  time,  under  the  or- 
der of  the  court,  are,  in  a  substantial  sense, 
the  contracts  and  engagements  of  the  court. 
The  liabilities  which  he  incurs  are  liabili- 
ties chargeable  upon  the  property  under 
the  control  and  in  the  possession  of  the 
court,  and  not  liabilities  of  the  parties. 
They  have  no  authority  over  him  and  can- 
not control  his  acts. 

When  neither  the  order  appointing  a  re- 
ceiver nor  the  order  authorizing  him  to 
borrow  money  and  issue  certificates  Vere 
conditioned  upon  the  plaintiff's  (in  a  suit 
for  foreclosure  and  sale)  being  liable  for 
the  expenses  of  the  receivership,  and  when 
no  special  circumstances  appear  which, 
upon  equitable  principles,  would  authorize 
the  court  to  fix  liability  upon  the  plain- 
tiff *for  such  expenses,  the  general  rule[37f] 
should  be  applied  which  makes  such  ex- 
penses a  charge  upon  the  property  or  fund 
under  the  control  of  the  court,  without  any 
personal  liability  therefor  upon  the  part 
of  the  plaintiff,  who  invoked  the  jurisdic- 
tion of  the  court.  The  mere  inadequacy  of 
the  property  or  fund  to  meet  such  expenses 
constitutes  in  itself  no  reason  why  lia- 
bility should  be  fastened  upon  the  plaintiff, 
who  has  been  guilty  of  no  irregularity,  and 
who,  so  far  from  seeking  any  improper  ad- 
vantage, has  succeeded  in  his  suit  by  ob- 
taining the  relief  asked, — namely,  a  decree 
of  foreclosure  and  sale. 

The  considerations  which,  in  our  judg- 
ment, should  control  in  ca^es  like  this,  are 
well  stated  by  the  supreme  court  of  Oregon 
in  the  above  case  of  Farmers'  Loan  Co.  ▼. 
Oregon  P.  R.  Co.  31  Or.  237,  38  L.R.A.  424, 
65  Am.  St.  Rep.  822,  48  Pac.  706.  That, 
it  is  true,  was  the  case  of  a  railroad  re- 
ceivership, but  what  is  said  is  equally  ap- 
plicable to  other  quasi-public  corporations 
having  public  duties  to  perform,  as  in  the 
case  of  water  and  irrigation  companies. 
The  particular  question  in  that  case  was 
whether  the  plaintiff  in  a  suit  brought  to 
foreclose  a  railroad  mortgage  could  be  held 
liable  for  the  wages  of  employees  of  the 
receiver,  who  had  no  funds  with  which  to 
pay  them,  having  exhausted  his  power  to 
float  receiver's  certificates.  After  observing 
that  the  plaintiff  at  whose  instance  a  re- 
ceiver is  appointed  tVv^te\s^  QATi<«ft;T)L\A  \a  ^J»fe 
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absolute  control  and  management  of  the 
mortgaged  property  by  tbe  eourt  and  its 
agents,  and  to  the  priority  of  claims  for 
the  expenses  incurred  in  its  operation  and 
management,  and  after  declaring  that  it 
was  not  perceived  upon  what  ground  it 
could  be  claimed  that,  because  the  expenses 
of  the  receivership  were  allowed,  without 
any  fault  of  his,  to  exceed  the  value  of  the 
mortgaged  property,  thus  entirely  destroy- 
ing his  security,  he  must,  in  addition  to 
the  loss  of  his  debt,  be  compelled  to  make 
good  the  deficit,  unless  the  order  of  ap- 
pointment was  made  upon  that  condition, 
the  court  in  that  case  proceeded  to  say  that 
the  plaintiff  "has  no  control  over  the  acts 
of  the  receiver,  and  if,  without  his  consent, 
he  is  to  be  held  responsible  therefor,  he  is 
liable  to  absolute  bankruptcy  and  ruin. 
[S77]Such  a  *rule  would  render  the  plaintiff's 
position  so  uncertain  and  precarious  as 
practically  to  preclude  him  from  any  pro- 
tectidn  whatever  through  the  appointment 
of  a  receiver  pending  the  foreclosure  suit. 
But  the  inquiry  is  made,  'shall  not  a  rail- 
load  mortgagee  who  applies  for  and  obtains 
the  appointment  of  a  receiver,  with  au- 
thority to  operate  the  road,  be  held  re- 
sponsible for  the  liabilities  incurred  by  such 
officer  when  they  cannot  be  made  out  of  the 
property  itself?'  We  think  not,  unless 
such  responsibility  was  imposed  as  a  con- 
dition to  the  appointment  or  the  continu- 
ance of  the  receiver  in  office.  The  appoint- 
ment of  a  receiver  in  a  suit  to  foreclose  a 
railroad  mortgage  is  not  a  matter  of  strict 
right,  but  rests  in  the  sound  judicial  discre- 
tion of  the  court;  and  it  may,  as  a  condi- 
tion to  issuing  the  necessary  order,  impose 
such  terms  as  may,  under  the  circum- 
stances of  the  particular  case,  appear  to 
be  reasonable,  and,  if  not  acceded  to,  may 
refuse  to  make  the  order.  30  Am.  L.  Rev. 
161;  Fosdick  v.  Schall,  99  U.  S.  235,  25  L. 
ed.  399.  If,  therefore,  upon  an  application 
for  the  appointment  of  a  railroad  receiver, 
it  appears  probable  that  the  income  and 
corpus  will  prove  insufficient  to  pay  the  ex- 
penses and  liabilities  thereof,  we  have  no 
doubt  that  the  court  may  require  of  the 
plaintiff,  as  a  condition  to  such  appointment, 
a  guaranty  of  the  payment  of  the  expenses 
of  such  officer.  And  if,  at  any  time  after 
the  appointment  has  been  made,  it  become 
apparent  to  the  court  that  it  will  be  un- 
able to  pay  and  discharge  the  present  or 
future  liabilities  incurred  by  its  executive 
officer  and  manager,  it  should  refuse  to 
continue  the  operation  of  the  road  under 
the  receiver,  unless  its  expenses  are  guar- 
anteed. No  court  is  bound  or  ought  to  en- 
gage or  continue  in  the  operation  of  a  rail- 
road or  any  other  enterprise  without  the 
ability   to   promptly   discharge    its   obliga- 
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tions,  andf  unless  it  oaa  do  so,  it  ihoold 
keep  out  or  immediately  go  out  ci  the  busi- 
ness. But,  unless  such  terms  are  imposed 
as  a  condition  of  the  appointment  or  ooii- 
tinuation  in  office  of  the  receiver,  his  em- 
ployees must  lode  to  the  property  in  the 
custody  of  the  court  and  its  income  for 
their  compensation.  They  have  no  claim 
whatever  on  any  of  the  parties  to  the  litiga- 
tion. They  *are  the  employees  and  8ervants[S' 
of  the  court,  and  not  of  the  parties.  Their 
wages  are  in  no  sense  costs  of  tiie  litiga- 
tion; and,  although  incurred  during  the 
progress  of  the  siiit,  they  are  not  incurred 
in  the  suit.  They  are  neither  expenses  of 
the  plaintiff,  nor  of  the  defendant,  and  are 
not  fees  or  costs  which  can  be  charged 
against  the  successful  party  to  the  litiga- 
tion, as  is  sought  to  be  done  in  this  case.** 

Without  further  elaboration,  or  further 
citation  of  authorities,  we  adjudge  that  the 
final  orders  of  the  circuit  court  and  of  the 
circuit  court  of  appeals,  whereby  the  trust 
company  was  held  liable  to  make  good  tha 
deficiency  found  to  exist  in  the  funds  re- 
quired for  the  expenses  of  the  receivership^ 
were  erroneous.  Those  orders  must  be  set 
aside,  and  the  petition  of  the  receiver,  so 
far  as  it  seeks  to  impose  such  liability  on 
the  plaintiff,  must  be  dismissed.  To  thai 
end  the  decree  is  reversed  and  the  cause 
remanded  for  such  proceedings  as  will  be 
consistent  with  this  opinion  and  be  in  coa* 
formity  with  law. 

Reversed. 

Mr.  Justice  McKcnnA  did  not  sit  in  thk 

case. 


00SM0PQI4TAN  CLUB,  Plff.  in  Err^ 

V. 

COBdMONWEALTH  OF  VIRGINIA. 

(See  8.  C.  Reporter's  ed.  378-386.) 

Constitutional  law  —  Impairing  con- 
tract obligations  —  revoking  corpo- 
rate charter. 

1.  The  obligation  of  the  contract  between 
the  state  and  a  social  club,  arising  out 
of  the  mere  granting  of  the  club*s  cliarter» 
is  not  impaired  by  the  revocation  of  su^ 
charter,  which,  under  Va.  act  March  12« 
1904,  p.  214,  chap.  116,  automatically  fol- 
lowed a  judgment  that  such  club  was  beinf 
conducted  for  the  purpose  of  violating  and 
evading  the  laws  of  the  state  regulating  the 
licensing  and  sale  of  liquors. 

Constltntlonal  law  —  due  process  of  law 
—  revoking  corporate  charter. 

2.  Due  process  cl  law  is  not  denied  a  w^ 
cial  club  by  the  revocation  of  its  charter, 
which,  under  Va.  act  of  March  12,  1904,  au- 
tomatically followed  a  judgment  of  a^  court 
of  competent  iorisdictiont  rendered  with  all 
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tke  parties  before  it»  after  giving  foil  op-  eumot  do  directly.    Undoiibtedlj  the  eon- 

portonity  to  be  heard,  that  such  dub  was  tract  evidenced  in  the  charter  may  be  for- 

being  conducted  for  the  puraoM  of  violating  f eited  like  any  other  contract  by  nonuaer 

and  evatog  the  laws  of  the  sUte  regula^  ^^  misuser,  in  regard  to  matters  which  are 

ing  the  licensing  and  sale  of  Uquors.  ^^  ^  ^^^^  ^^^  ^^^^  ^^^^  ^ 

[No.  130.]  corporation  and  the  state. 

,  _              ««    -^^„     -m^^^M  M  <B  V Dartmouttt     College    v.     Woodward,     4 

Aigaed  J.n«nr  2».  »«»•    »««»«^  »*^  Whet.  668,  4  L.  ed^ftM;  Stete  «s  rd.  Dil- 

«7  z*,  iww.  ^^^^^  ^   Council  Bluff*  &  N.  Ferry  Co.  11 

I»  nnnA«  ..    xt.    a  e% i    <  1-  Neb.  366,  9  N.  W.  664;  Com.  v.  CommereM 

N  BMWR  to  tte  Supreme  Court  of  Ap-  ^^  28  p«.  389,  Hod«lon  t.  Copelwd.  16 

peals  of  the  State  of  Virginia  to  review  ^^  ^^^                 '                          '^       ' 

«  judgment  dejiytog  a  writ  of  error  to  iwriew  j^^  ^^ ,  ^,,^  u,urt  be  «  mi.uMr  or 

.  jndpn«t  of  the  Corpor«t.ou  Court  ofthe  ^^^^  ^,  ^^ 

2Sr  •'  ^i!?  *'  ^-  li,  J^i^^i^ttJ^  *W«*  ^  «<*  the  eJ;  with  pWntiff  in  er' 

dub  was  being  conducted  for  the  purpose  ox  '^ 

violating  and  evading  the  laws  of  the  state 

rigulating  the  licensing  and  sale  of  liquors.  Mr.  Willimm  A.  Anderson  argued  the 

Affirmed.  cause  and  filed  a  brief  for  defendant  in  er- 

The  facts  are  stated  in  the  opinion.  rort 

Mr.  B.   Budolph   Hick,   argued   the  »  ;«- oonipeteiit  f«r  the  rimto  to  wmul 

J  -r?^  V  •  «  «  ^rT  .  li*.       the  charter  and  fraachiiee  of  the  oorpora- 

*r      J^  *■"    !.t\t^  S  ^^  ««»  fo'  ""^IteMance,  abuM.  or  mi«.S-  of 

Since  the  decision  of  the  case  of  Dart-  . .    f--«uhig^ 

T^^JI^Z'  ^*^T*'  *  ^^  ^M  ««»«'••  Bri««.  Wti»  Vire..  p.  786,  Lo.- 

Jv  ;    i:    f '  ^  .          ha.  unrfonnly  held  ^  ^  ^^,^^   ^^  ^^          •  j^        ;  j^ 

tiiat  ctorters  ol  incorporation  ««  "ittn.  a^,  «  Bam.  t  C.  703,  Terr^tt  v.  Taylor.  9 

the  protecfaon  of  the  provision  of  the  Con-  ^           43,  8  L.  ed.  660;  Dartmouth  College 

•titution  of  the  United  State.,  prohibiting  ^    Woodward,  4  Wheat  618-663.  4  L.  ^ 

Um  parage  of  law.  impairing  the  obliga-  ^g^^j.    ^^^  ^    p^,^  ^    ,  p^ 

ti<m.  of  eontiactfc  281-287,  8   L.   ed.   946-948;    2   Moraweta. 

*J^\^Y^  have  modified  thi.  doctrine  to  p^j^  ^      ,  ^^      5  Thomp.  Corp.  ||  6609- 

the  extent  that  jt  doe.  not  deprive  the  .tote  ^^  q^,^^  WatorWork.  Co.  v.  Lou- 

«f  any  of  >*»  poli«  power  nor  deprive  it  of  .            j^g  ^   g   ,3                       46  L.  ed. 

the  nght  of  forfeiting  a  charter  for  mi.u.er  ^    ^^^    ^  g^p    ^^  ^^    ^^^   ^^  ^ 

or  nonuMsn                   „         .       „     „,  tt  Union  P."  ft  M.  In*  Co.  6  Mam.  230,  4  Am. 

Boaton  Beer  Co.  v.  MastachuMtto,  97  U.    -,„   -„    „ , xt»-*u  -at-     a  .1 t».« 

a  99  9A  1    -J   000  ^^-  '"''  People  ▼•  North  River  Sugar  Kef. 

n  1  »v    1  •*?•""''•           ,j     ^  *  u  Co.  121  N.  Y.  682,  9  I, JUL.  33,  18  Am.  St 

But  the  legidature  could  not  take  away  ^     ^     ^  N.  E.  834;  Eel  River  R.  Ca  v. 

the  contractual  right,  a.  .et  out  in   the  gj^,   j^j  ^^  ^^  „'^  j.  jgg 

charter  of  .nconwration,  a.  a  pun,.hment  j^  ^  ^^^^.^  ^  ^^      „^                „^^ 

for  the  misuM  of  the  pn«I^  of  wiling  in-  ^^  ^^  ^^^^^^  ^j  wverei^ity  rtill  remain- 

twcicatuig  liquor.,  granted  by  a  .ubaequent  .      ^  ^^^             ^  .tato  iovemmento  may 

wt  of  the  legidature.  when  thow  contr«-  ^^^^  ^  ^^^  ^^^  ^ufactare  and 

^-.^  vrere  perfectly  innocent  not  in-  ^^  ^,  ^^^        ^^  ^^^^  ^^^  territorUl 

hibited  by  the  .totute,  nor  even  subject  to  ,._„.    _._      'x-iv-tt   ti..  ..«..    —j   ».. 

Inhibition  by  the  legi.Uture.  limito,   may  prohibit  the  «me,  and  may 

^rv„i  _  r-i.  i  T-      aiu "j       »ia    t»7    v  ™ake  and  punish  infractione  of  their  stot- 

.  ^%'JS^  P         ^f*  ?JJ.  '      ^^  «*«  *»  «»is  behalf,  a.  crimes,  or  by  .uch 

S?^  ?%  ?i  V      w  '*  «^'"p     ;  P«*l«*«  -nctioned  by  the  lav;makiBg  pow- 

^  ,^  ,^n^^^  1       li    ko^-   «• .  «^'  tl"  •*»*«  "  "-y  »*  appropriate  to  the 

Harr.   (Del.)   389,  44  Am.  Dec  693;  SUte  eaj  desired  to  be  reached 

V.  Noye.,  47  Me.  189;  Pingry  v.  Washburn,  Ti„_.e  Caws   6  How  '604-631    12  L   ed 

j^ew^SiT'EV^'t/i^^  255^rirMs:; /^L^^ 

V.  New  York  A  E.  R.  Co.  21   Barb    613;  g^g   ^^   ^^    %1(^U,  31  L.  ed.  206,  209- 

WVt  iT'          P   ^  I  r^i^'o!  211    213-216,  8  Sup.  Ct.  Rep.  273. 

M,ch.  307;  Slc^i  V.  Pacific  R.  Co.  61  Mo.  24  ^^  ^^,^^;          P  ^  incorporated  social 

i  ^1,  n^'  oJL^  1;,;  ""•  ^  "^  <^«b,  of  a  law  forbidding  the  sale  of  in- 
tJVv.  ^'f^r^^:  ^^^'  ^  ^^  ^^  toxicating  liquors  to  ito  members,  is  such 
If  tins  conclusion  is  not  correct,  tiien  tiie  ^  ^^use  and  misuse  of  its  diarter  powers 
l^gislatim  may,  at  any  time,  destrqy  any  and  franchises  as  to  furnish  legal  cause  for 
charter  by  prohibiting  some  one  power  in  the  annulment  of  its  charter, 
the  charter,  which  is  properly  a  subject  of  State  v.  Easton  Social,  Literary,  k  Musi- 
police  regulation,  and  imposing  as  a  punish-  cal  Club,  73  Md.  97,  10  L.R.A.  64,  20  Atl. 
nent  the  destruction  of  all  the  other  inno-  788;  Eureka  Club  v.  Coul  106  Va.  664,  64 
cMit  rights,  and  thus  do  indireeUy  what  it  S.  £.  470. 
59  Ii.  ed.  5S7 
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No  Federal  question  is  presented  in  this 
case. 

New  Orleans  Waterworks  Co.  v.  Louisi- 
ana, 185  U.  S.  336,  34G,  350,  46  L.  ed.  036, 
042,  043,  22  Sup.  Ct.  Rep.  601 ;  Kennard  v. 
Louisiana,  02  U.  S.  480,  23  L.  ed.  478; 
Foster  v.  Kansas,  112  U.  S.  201-206,  28  L. 
ed.  620-607,  5  Sup.  Ct.  Rep.  8,  07. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

Complaint  having  been  made  in  due  form 
that  the  Cosmopolitan  Club,  a  corporation 
of  Virginia,  formed  to  promote  social  inter- 
course, athletic  and  physical  culture,  and  to 
encourage  manly  sports,  had  violated  and 
evaded  the  laws  of  that  commonwealth  reg- 
ulating the  licensing  and  sale  of  liquors, 
the  cori)oration  court  of  the  city  of  Norfolk, 
where  the  club  had  its  domicil,  gave  notice 
that  it  would,  on  a  named  day,  inquire  into 
tlie  truth  of  the  charge. 

The  proceeding  was  based  on  a  statute  of 
Virginia  passt^d  March  12th,  1004,  amenda- 
tory of  a  previous  statute,  and  providing 
that  "uiKm  complaint  of  any  person  that  any 
sucli  corporation  so  chartered  as  a  social 
club  is  being  conducted,  or  has  been  con- 
ducted, for  the  purpose  of  violating  or  evad- 
ing the  laws  of  this  state  regulating  the  li- 
censing and  sale  of  liquors,  and  after  serv- 
ice of  such  complaint  on  such  corporation  at 
least  ton  days  before  the  hearing  of  said 
complaint,  the  circuit  court  of  the  county 
or  the  corporation  court  of  the  city  wherein 
is  located  its  place  of  business  or  meeting, 
or  the  judge  thereof  in  vacation,  shall  in- 
[382]quire  into  the  truth  of  said  complaint;  *and 
if  the  court,  or  judge  in  vacation,  shall  ad- 
judge that  the  said  corporation  is  being  con- 
ducted, or  has  been  conducted,  for  the  pur- 
pose of  violating  or  evading  the  laws  of  the 
state  regulating  the  licensing  and  sale  of 
liquors,  the  chartered  rights  and  franchises 
of  said  corporation  shall  cease  and  be  void 
without  any  further  proceedings,  and  the 
said  corporation  and  all  persons  concerned 
in  the  violation  or  evasion  of  said  law  shall 
be  subject  to  the  penalties  prescribed  here- 
in." 

At  the  hearing  of  the  case  the  club,  by  its 
counsel,  moved  to  dismiss  the  complaint  on 
the  ground  that,  under  the  Constitutions  of 
Virginia  and  of  the  United  States,  the  court 
had  no  power  to  entertain  it,  and  that  the 
act  under  which  it  was  filed  was  contrary 
to  those  Constitutions.  The  motion  to  dis- 
miss was  overruled  and  the  parties  intro- 
duced their  evidence.  The  result  was  a  judg- 
ment by  the  corporation  court  that  the  club 
had  been  conducted  for  the  purpose  of  vio- 
lating and  evading  the  laws  of  Virginia 
regulating  the  licensing  and  sale  of  liquors. 
The  defendant  then  applied  to  the  supreme 
5S8 


court  of  appeals  of  Virginia  for  a  writ  of  er- 
ror and  supersedeas.  The  latter  court,  upon 
inspection  of  the  record,  refused  the  appli- 
cation upon  the  ground  that  the  judgment 
was  plainly  right.  The  president  of  that 
court  allowed  a  writ  of  error  for  the  review 
of  its  judgment  by  this  court. 

It  is  contended  by  the  plaintiff  in  error 
that  the  judgment  against  it  was  inconsist- 
ent with  the  contract  clause  of  the  Consti- 
tution of  the  United  States.  The  charter 
of  the  club,  it  is  insisted,  was  a  contract 
between  it  and  Virginia,  which  could  not  be 
amended  or  annulled  unless,  at  the  time  it 
was  granted,  the  state,  by  constitutional 
provision  or  by  legislative  act,  had  retained 
or  reserved  the  right  of  repealing,  forfeiting, 
or  modifying  it.  Neither  the  state  Consti- 
tution nor  any  statute,  it  was  alleged, — and 
we  assume  such  to  be  the  fact, — contained 
any  such  reservation  at  the  time  the  club's 
charter  was  granted. 

Assuming  that  the  charter  of  the  club 
constituted  a  contract  between  it  and  the 
state,  it  would  not  follow  that  the  statute  *of  [S  S 
Virginia,  enacted  in  1004,  after  the  granting 
of  such  charter,  was  inconsistent  with  the 
clause  of  the  Constitution  forbidding  a  state 
from  passing  any  law  impairing  the  obliga- 
tion of  a  contract.  The  principle  is  well  es- 
tablished that  the  charter  of  a  private  cor- 
poration may  be  forfeited  or  annulled  for 
the  misuse  of  its  corporate  privileges  and 
franchises,  and  that  its  forfeiture  or 
annulment  by  appropriate  judicial  proceed- 
ings, for  such  a  reason,  would  not  impair 
the  obligation  of  the  contract  arising  be- 
tween the  state  and  the  corporation  out  of 
the  mere  granting  of  the  charter.  In  Chi- 
cago L.  Ins.  Co.  V.  Needles,  113  U.  S.  574, 
580,  28  L.  ed.  1084.  1087,  5  Sup.  Ct.  Rep. 
681,  683,  an  insurance  company  contested 
the  validity,  under  the  contract  clause  of  the 
Constitution,  of  a  statute  of  Illinois  pre- 
scribing certain  regulations  (not  in  force 
when  the  company's  charter  was  granted) 
in  reference  to  the  conduct  of  life  insurance 
business  in  that  state.  This  court  over- 
ruled the  contention,  observing:  "The  right 
of  the  plaintiff  in  error  to  exist  as  a  corpo- 
ration, and  its  authority,  in  that  capacity, 
to  conduct  the  particular  business  for  which 
it  was  created,  were  granted,  subject  to  the 
condition  that  the  privileges  and  franchises 
conferred  upon  it  should  not  be  abused,  or 
so  employed  as  to  defeat  the  ends  for  which 
it  was  established,  and  that,  when  so  abused 
or  misemployed,  they  might  be  withdrawn  or 
reclaimed  by  the  state,  in  such  way  and  by 
such  modes  of  procedure  as  were  consistent 
with  law.  Although  no  such  condition  is  ex- 
pressed in  the  company's  charter,  it  is  neces- 
sarily implied  in  every  grant  of  corporate 
existence.    Terrett  v.  Taylor,  0  Cranch,  43, 
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51,  8  Lb  ed.  660,  663;  Angell  k  A.  PriT.  qofiBtion  must  be  answered  in  fhe  affirma- 
Corp.  9th  ed.  f  774,  note.  Equally  implied,  tive.  The  proceedings  against  the  club  were 
ia  oor  judgment,  is  the  condition  that  the  had  in  a  *court  competent  under  the  Const i-[ 8 85] 
corporation  shall  be  subject  to  such  reason-  tution  and  laws  of  Virginia  to  determine  the 
able  regulations,  in  respect  to  the  general  questions  raised  by  the  complaint  against 
conduct  of  its  affairs,  as  the  legislature  the  club.  This  must  be  assumed  to  be  the 
may,  from  time  to  time,  prescribe,  which  do  case  after  the  highest  court  of  Virginia  re- 
not  materially  interfere  with  or  obstruct  the  fused  a  writ  of  error,  upon  the  ground  that 
substantial  enjoyment  of  the  privileges  the  the  judgment  of  the  corporation  court  was 
state  has  granted,  and  serve  only  to  secure  plainly  right.  The  mode  of  proceeding 
the  ends  for  which  the  corporation  was  ere-  against  the  club  was  not  unusual  in  such 
ated.  Sinking  Fund  Cases,  99  U.  S.  700,  26  cases.  As  early  as  Terrett  r.  Taylor,  9 
L.  ed.  496;  Com.  v.  Farmers  &  M.  Bank,  21  Cranch,  43,  61,  3  L.  ed.  650,  653,  this  court 
Pick.  542,  32  Am.  Dec.  290;  Commer-  said:  *'A  private  corporation  created  by 
Icial  Bank  v.  *State,  4  Smedes  &  M.  the  legislature  may  lose  its  franchises  by  a 
497,  503.  If  this  condition  be  not  neces-  misuser  or  a  nonuser  of  them;  and  they 
aarily  implied,  then  the  creation  of  corpora-  may  be  resumed  by  the  government  under 
tions,  with  rights  and  franchises  which  do  a  judicial  judgment  upon  a  quo  warranto  to 
not  belong  to  individual  citizens,  may  be-  ascertain  and  enforce  the  forfeiture."  So, 
come  dangerous  to  the  public  welfare  in  New  Orleans  Waterworks  Co.  v.  Louisi- 
through  the  ignorance,  or  misconduct,  or  ana,  above  cited,  the  first  of  several  ques- 
frmud  of  those  to  whose  management  their  tions  raised  there  was  that,  since  the  char- 
affairs  are  intrusted.  It  would  be  extraor-  ter  of  a  certain  waterworks  company  pre- 
dinary  if  the  legislative  department  of  a  scribed  mandamus  as  the  remedy  to  main- 
government,  charged  with  a  duty  of  enact-  tain  a  lawful  tariff  of  water  rates,  was  not 
ing  such  laws  as  may  promote  the  health,  the  substitution  by  the  writs  of  forfeiture 
the  morals,  and  the  prosperity  of  the  peo-  of  charter,  as  a  remedy  for  the  maintenance 
pie,  might  not,  when  unrestrained  by  con-  of  unlawful  rates,  a  breach  of  the  contract, 
stitutional  limitations  upon  its  authority,  and  a  deprivation  of  the  property  without 
provide,  by  reasonable  regulations,  against  due  process  of  law,  and  a  denial  of  the  equal 
the  misuse  of  special  corporate  privileges  protection  of  the  laws  ?  The  court  answered 
which  it  has  granted,  and  which  could  not,  the  question  by  saying:  ''The  answer  to 
except  by  its  sanction,  express  or  implied,  the  first  question,  as  to  mandamus  being  the 
have  been  exercised  at  all."  exclusive  remedy  for  illegal  rates,  is  that 

These  principles  were  expressly  reaffirmed,  the  state  court  has  otherwise  construed  the 

upon  a  review  of  the  adjudged  cases,  in  New  charter,  and  has  held  that  mandamus  is  not 

Orleans  Waterworks  Co.  v.  Louisiana,  185  the  only  remedy,  but  that  the  company  was 

U.  S.  336,  347,  46  L.  ed.  936,  942,  22  Sup.  liable  to  be  proceeded  against  by  quo  war- 

Ct.  Rep.  691.  ran  to  at  the  suit  of  the  state,  through  its 

It  must,  therefore,  be  held  that  the  con-  attorney  general.  The  claim  that,  by  so 
tract  between  the  club  and  the  state  did  proceeding,  there  is  any  impairment  of  the 
not  authorize  the  club  to  disregard  the  valid  obligation  of  a  contract  by  any  subsequent 
law  of  the  state  regulating  the  licensing  and  legislation,  or  that  there  has  thus  been  a 
sale  of  liquors.  Such  a  course  upon  the  deprivation  of  property  without  due  process 
part  of  the  club  was  alleged  to  be  a  misuse  of  law,  or  a  denial  of  the  equal  protection 
of  its  corporate  privileges  and  franchises,  of  the  laws,  has  no  colorable  foundation. 
The  distinct  charge  against  the  club  in  the  An  examination  of  this  question,  among  oth- 
corporation  court  was  that  it  was  being  eon-  ers,  was  made  by  the  state  court  after  full 
ducted  for  the  purpose  of  violating  and  evad-  hearing  by  all  parties,  and  all  that  can 
ing  the  statute  regulating  the  licensing  and  possibly  be  claimed  on  the  part  of  the  plain- 
sale  of  liquors, — ^a  statute  which  the  com-  tiff  in  error  is  that  such  court  erroneously 
monwealth  could  rightfully  enact  under  its  decided  the  law.  That  constitutes  no  Fed- 
power  to  care  for  the  health  and  morals  of  ^^al  question." 

its  people.     And  the  court  adjudged  that  j^  ^^g  appears  that  the  club  ceased  to 

the  charge  against  the  club  was  susUined  -  ^^j^^  „  ^  corporation  •in  virtue  of  a  judg.[38«l 

^JT^       ,ir^     fi  ^  I,-      '^  !l^  ,  K  «»ent  of  a  court  of  competent  jurisdiction, 

ehartered  rights  and  franchises  of  the  club  „  .,          ^.     .    .      .   ^       .i.      j    •        «  n 

eeased    without    any    further    proceedings,  all  the  parties  being  before  it  and  given  full 

Even   if   this    court   could    reexamine   the  opportunity  to  be  heard.    Such  a  judgment 

judgment  of  the  corporation  court  on  the  ca^i^t  be  held  to  have  violated  any  right 

facts,  the  present  record  would  not  justify  belonging  to  the  club  under  the  contract  or 

us  in  holding  tliat  error  was  committed.  other  clause  of  the   Federal   Constitution. 

Was  this  result  consistent  with  the  due  Foster  v.  Kansas,  112  U.  S.  201,  206,  28  L. 

pvocesB  enjoined  by  the  Conatitutiont    This  ed.  629»  697,  5  Sup.  Ct  Rep.  8,  97;  Ken- 
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nard  ▼.  Louisiaiut,  92  U.  S.  480,  28  L.  ed. 
478 ;  New  Orleans  Waterworks  Ck).  v.  Laoisi- 
ana,  above  cited. 
Judgment  affirmed. 


JACOB  BASSmO,  Plff.  in  Err., 

V. 

PHILO  V.  CADY,  Sheriff  of  Bristol  County, 
State  of  Rhode  Island. 

(See  &  C.  Reporter's  ed.  386-393.) 

Appeal  —  record. 

1.  Papers  or  documoits  used  at  the  hear- 
ing in  the  court  below  cannot,  in  strictness, 
be  examined  on  appeal  to,  or  writ  of  error 
from,  the  Federal  Supreme  Court,  unless 
they  are  made  part  of  the  record  by  bill  of 
exceptions  or  some  other  proper  mode. 

Extraditing  twice  for  same  offense. 

2.  A  second  indictment  for  the  same  of- 
fense may  serve  as  the  basis  for  the  second 
extradition  of  a  person  as  a  fugitive  from 
justice  without  violating  any  rights  se- 
cured to  him  by  the  Federal  Constitution 
or  laws,  where  the  first  indictment,  on 
which  the  accused  was  originally  extradi- 
ted, was  dismissed  on  motion  of  the  state's 
attorney  before  the  accused  was  placed  in 
jeopardy. 

Extradition  —  who  is  fugitive  from  Jus- 
tice. 

3.  A  person  indicted  the  second  time  for 
the  same  offense  is  none  the  less  a  fugitive 


from  justice  within  the  meaning  of  U.  8. 
Const,  art  4,  i  2,  and  Rev.  SUt  §  6278» 
U.  S.  Comp.  Stat  1901,  p.  3597,  goveminf 
extradition,  because,  after  the  dismissal  al 
the  first  indictment,  on  which  he  was  orig- 
inally extradited,  he  left  the  state  with  tht 
knowledge  of,  or  without  objection  bj,  th» 
state  authorities. 

[No.  426.] 

Argued  January  8,  1908.     Decided  Febm* 

ary  24, 1908. 

IN  ERROR  to  the  Superior  Court  of  tht 
State  of  Rhode  Island  to  review  a  decree 
dischai^ng  a  writ  of  habeas  corpus  to  in- 
quire into  a  detention  under  an  extraditioB 
warrant     Afllrmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Edward  D.  BaaseU  argued  the 
cause,  and  filed  a  brief  for  plaintiff  in  er^ 
ror: 

The  plaintiff  in  error  is  not  a  fugitive 
from  justice  within  the  meaning  of  article 

4,  i  2,  of  the  Constitution  of  the  United 
States,  and  §  6278  of  the  Revised  Statutes. 

Kentucky  v.  Dennison,  SS4  How.  66,  16  L. 
ed.  717;  Robb  v.  Connolly,  111  U.  S.  624, 
28  L.  ed.  542,  4  Sup.  Ct.  Rep.  644 ;  Ex  parte 
Reggel,  114  U.  S.  642,  29  L.  ed.  250,  5  Sup. 
Ct   Rep.   1148;    Roberts  v.  Reilly,   116  U. 

5.  80,  29  L.  ed.  544,  6  Sup.  Ct  Rep.  291; 


NoT]^ — As  to  right  of  Federal  Supreme 
Court  to  review  questions  not  involved  in 
tlMe  record — see  note  to  State  ex  rel.  Hill  v. 
Dockery,  63  L.R.A.  576. 

Who  are  fugitives  from   justice,  for  pur- 
poses of  extradition. 

The  decisions  as  to  the  necessity,  for  ex- 
tradition purposes,  of  the  actual  presence 
of  the  accused  in  the  demanding  state,  and 
the  insufficiency  of  a  merely  constructive 
presence  at  the  time  of  the  alleged  com- 
mission of  the  offense,  having  already  been 
set  forth  in  a  note  to  Hyatt  v.  New  York, 
47  L.  ed.  U.  S.  657,  the  present  note  will 
include  only  cases  involving  other  aspects 
of  the  question. 

To  be  a  fugitive  from  justice  within  the 
meaning  of  the  act  of  Congress,  it  is  not 
necessary  that  the  person  charged  should 
have  left  the  state  in  which  the  crime  is  al- 
leged to  have  been  committed  after  indict- 
ment found,  or  for  the  purpose  of  avoiding 
a  prosecution  anticipated  or  begun,  but  sim- 

gy  that,  having,  within  a  state,  committed 
at  which,  by  its  laws,  constitutes  a  crime, 
when  he  is  sought  to  be  subjected  to  its 
criminal  process,  to  answer  for  his  offense, 
he  has  left  its  jurisdiction,  and  is  found 
within  the  territorv  of  another  state.  Rob- 
ters  V.  Reilly,  116  U.  S.  97,  29  L.  ed.  549, 
if  Sup.  Ct  Kep.  291;  Appleyard  v.  Massachu- 
fetts,  203  U.  8.  222,  61  L.  ed.  161,  27  Bup. 


Ct  Rep.  122;  Ex  parte  Brown,  28  Fed.  653; 
Re  Keller,  36  Fed.  681;  Re  White,  5  C. 
C.  A.  29,  14  U.  S.  App.  87,  65  Fed.  54; 
Hughes  V.  Pflanz,  71  C.  C.  A.  234,  138 
Fed.  980;  Depoilly  v.  Palmer,  28  App.  D. 
C.  324 ;  Ex  parte  Dickson,  4  Ind.  Terr.  48U 
69  S.  W.  943;  State  ex  rel.  Burner  v.  Rieh- 
ter,  37  Minn.  436,  35  N.  W.  9;  Hibler  ▼. 
State,  43  Tex.  197. 

His  motive  in  leaving  the  state  where 
the  offense  was  committed  is  immaterial 
(Re  Bloch,  87  Fed.  981) ;  and  his  departure 
need  not  be  secret  or  sudden,  with  a  con- 
sciousness of  his  having  committed  an  of- 
fense, or  in  apprehension  of  being  charged 
therewith  (Johnson  v.  Ammons,  6  Ohio  Uec 
Reprint,  747). 

The  belief  of  the  accused,  whoi  leaving* 
the  demanding  state,  that  he  had  not  com- 
mitted any  crime  against  the  laws  of  that 
state,  does  not  prevent  his  being  a  fugitive- 
from  justice.  Appleyard  v.  BCassachusetts, 
supra. 

To  the  authority  above  arrayed  one  ease 
only  is  opposed, — ^Degant  v.  Michael,  2  Ind. 
396,— in  which  it  was  held  that  to  be  • 
fugitive  from  justice  a  perton  must  have 
left  the  state  in  which  he  committed  the 
crime  for  the  purpose  of  escaping  punish- 
ment for  it 

Under  the  act  of  Congress  the  accused 
may  insist  upon  proof  that  he  was  in  the 
demanding  state  at  the  time  he  was  alleged 
to  have  committed  tha  «riiiii  ehargtd,  and 
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Btreep  t.  Vnitcd  Btatea,  160  U.  S.  128, 
«)  L.  ed.  386,  10  Snp.  Ct.  Sep.  M4;  ETatt 
T.  New  Toric,  188  V.  6.  691,  47  L.  ed.  667, 
IS  Snp.  Ct.  Bep.  4B6;  Muiue;  t.  Clough, 
IM  U.  S.  364,  49  L.  ed.  SIS.  26  Sup.  Ct. 
Bmp.  2SZ;  Fettiboue  v.  Nichols,  203  U.  S. 
192,  61  L.  ed.  148,  27  Sup.  Ct  Rep.  Ill; 
Appl<7»id  T.  MMwehuKtU,  203  U.  S.  222, 
fil  L.  ed.  161,  27  Sup.  Ct  Bep.  122;  lUinoU 
ex  ret.  HeNieholi  v.  Peue,  207  U.  S.  100, 
luite,  121,  28  Snp.  Ct  Sep.  68. 

He  hki  afforded  ma  opportunity  to  the 
state  of  New  York  to  prooecut^  him  tot  hia 
alleged  offense,  being  returned  on  (onner 
extradition  proceedings,  and  has  tieen  with- 
in the  jorisdietion  of  that  state  several 
tlmee  since  the  commission  ot  his  alleged 
offense  was  known. 

Kingsbury's  Ca^,  106  Haas.  227. 

He  has  ooniplied  with  the  purpose  and 
Bplrit  of  the  Constitution  and  statote,  and 
his  continued  residence  in  Rhode  Island 
should  be  protected  from  action  on  tbe  part 
of  the  state  of  New  York,  branding  him  as 
■  fugitire  from  justice. 

Applqrard  v.  Massachusetts  and  Dlluols 
ex  rel.  McNIchoIs  v.  Pease,  snpra. 

Hia  delivery  to  the  state  of  New  York 
on  the  lint  extradition  warrant  gave  the 
demanding  state  rightful  posaession  of  bis 
person,  and  it  could  lawfully  subject  him 
to  criminal  process  for  the  offense  charged. 

sabaequently  withdrew  from  her  Jurisdiction 
so  that  he  could  not  he  reached  by  her 
inal  process.  If  tbe  accused  had  in 
never  beoi  in  the  demanding  state,  he  could 
not  be  said  to  have  fled  from  its  justice. 
Ex  parte  Beggel,  114  U.  S.  642,  29  L.  ed. 
260,  6  Sup.  Ct  Rep.  1148. 

The  fact  that  a  person  has  been  indicted 
for  an  offense  which,  In  its  own  nature, 
plies  the  actual  presence  of  the  offender 
within  tbe  jurisdiction  of  the  demanding 
state,  is  sofficicnt  prima  facie  evidence  of 
his  liaving  fled  fmm  justice  when  found 
within  another  state. 
Leary-s  Case,  6  Abb.  N.  C.  67. 
A  person  who  commits  a  crime  within  the 
state,  and  withdraws  himself  from  such  ju- 
risdiction without  waiting  to  abide  the  con- 
■equenoes  of  such  act,  must  be  regarded  as 
a  fugitive  from  the  justice  of  such  state, 
whose  laws  be  has  infringed.  Re  Voorhpes, 
32  N.  J.  h.  141. 

The  fact  that  a  person  has  committed  a 
crime  in  one  state  and  has  been  found  in 
another  establiihes  conclusively  that  he  is  a 
fugitive  frMn  justice.  Be  Strauss,  63  C. 
C.  A  99,  126  Fed.  327;  Ex  parte  Edwards 
(Miss.)  44  So.  827;  People  a  rel.  Draper 
T.  Pinkerton,  17  Bun,  109. 

One  who  goes  into  a  state  and  commits  a 
erlme  and  then  returns  home  is  a  fugitive 
from  justice.  Re  Roberts,  24  Fed.  132;  Re 
Adams,  7  Law  Rep.  366;  Re  Hess,  6  Kan. 
App.  703,  48  Pac  696;  KincsbuiT's  Case, 
SI  It.  eO. 


T.  OAVT. 

Streep  t.  United  States,  rapra;  Bmea  t. 
Rayner,  62  G.  C.  A.  604,  124  P<d.  461. 

And  the  atate  of  Mew  York  could  tfaw 
have  prosecuted  him  for  that  or  any  other 
c^ense  it  had  against  him,  or  acted  toward 
him  as  it  saw  fit. 

Lascelles  v.  Crtorgla.  148  U.  8.  637,  37  L. 
ed.  649.  IS  Sup.  Ct.  Bep.  687. 

Leaving  the  state  of  New  York  with  ex- 
press aasent  and  knowledge  of  its  authori- 
ties neptives  the  fact  that  he  is  a  fugitin 
from  justice. 

Be  Tod,  12  S.  D.  386,  SI  N.  W.  637; 
Patterson's  Case,  2  Moore,  Extradition,  f 
669. 

Mr.  J.  Jerome  Hahn  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

Tbe  number  of  extraditions  which  may 
be  issued  is  in  tbe  discretion  of  the  execu- 
tive, the  sole  requirement  for  interstate  ex- 
tradition being  "simjdy  that  having,  Within 
a  state,  committed  a  crime,  he  (the  peti- 
tioner) has  left  its  jurisdiction,  and  is  found 
within  the  territory  of  another  when  tt  is 
sought  to  subject  him  to  criminal  process." 

Roberts  v.  Beilly,  116  U.  S.  80,  29  L. 
ed.  644,  0  Sup.  Ct  Bep.  291 ;  Appleyard  v. 
Massachusetts,  203  U.  8.  222,  61  L.  ed.  161, 

27  Sup.  Ct  Rep.  122;  Illinois  ex  rel.  Mc- 
NIchoIs V.  Pease,  207  U.  S.  100,  ante,   121, 

28  Sup.  Ct,  Bep.  68;  2  Moore,  Extraditioil, 
p.  938;  Be  White,  4S  Fed.  239. 

106  Mass.  223;  Johnson  v.  Ammons,  6  Ohio 
Dec.  Reprint,  747;  Ex  parte  Swearingen,  IS 
S,  C.  74. 

Where  a  person  is  charged  with  a  crime 
of  a  continuous  nature,  such  as  keeping  & 
gambling  bouse,  going  back  and  forth  tie- 
tweoi  it  and  a  [3ace  outside  of  Uie  state, 
both  before  and  after  the  date  alleged  in  tlie 
indictment,  proof  that  he  was  personally 
present  at  each  time  a  game  was  exhibited 
therein  is  not  essential  to  constitute  him  & 
fugitive  from  justice.  Hayes  v.  Palmer,  21 
App.  D.  C.  450. 

A  person  may  flee  from  justice  although 
no  process  has  been  issued  against  him. 
Tbe  departure  of  the  offender  from  tlie  vi- 
cinity of  ttie  place  within  which  the  oltenss 
was  committed  to  his  usual  residence  in 
another  state,  for  the  purpose  of  avoiding 
punishment  for  that  or  any  other  offense, 
is  a  fleeing  from  justice.  United  States  v. 
White,  S  Cranch,  C.  C.  38,  Fed.  Cas.  No. 
18,876. 

A  prisoner  in  a  reformatory,  who  violatw 
a  parole  permitting  him  to  go  into  one 
state  by  ^ing  into  another,  is  a  fugitive 
from  justice  within  U.  S.  Canst,  art  4,  f 
2 ;  as  is  one  who  escapes  from  prison  before 
the  expiration  of  bis  sentence  for  a  crime 
of  which  he  has  been  convicted,  and  fleea 
into  another  state.  Drinkall  v.  Spiegel,  68 
Conn.  441,  36  L.R.A.  486,  36  Atl.  830. 


convicted 


i  of  »  (1 


1  released  o 
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SUFBDOB  COUBT  OT  TBM  VMITED  STATBS. 


Oct.  Tkbm» 


Mr.  Justice  Harlan  delivered  the  qpin- 
ion  of  the  court: 

There  was  some  difference  of  opinion  be- 
[S89]tween  counsel  upon  *the  question  whether 
certain  papers,  printed  by  the  defendant, 
constituted  any  part  of  the  record  which 
this  court  could  examine  upon  the  present 
writ  of  error.  While  this  is  not  an  import- 
ant matter,  in  yiew  of  our  conclusion  as  to 
the  controlling  questions  in  the  case,  it  is 
appropriate  to  say  that,  on  appeal  or  writ 
of  error  to  this  court,  papers  or  documents 
used  at  the  hearing  in  the  court  below  can- 
not in  strictness  be  examined  here  unless 
they  are  made  part  of  the  record  by  bill  of 
exceptions  or  in  some  other  proper  mode. 
For  the  purposes  of  our  decision  we  take  the 
case  to  be  substantially  as  the  plaintiff  in 
error  insists  that  it  is  on  the  record.  He 
cannot  ask  more. 

Tlie  governor  of  Rhode  Island  on  the  10th 
day  of  July,  1907,  issued  a  warrant  of  ar- 
rest addressed  to  the  sheriff  of  the  county 
of  Bristol,  in  that  state,  reciting  that  in- 
formation had  been  communicated  to  him 
by  tlie  governor  of  New  York  that  Jacob 
Bassing  (the  present  plaintiff  in  error)  was 
charged  with  the  crime  of  grand  larceny, 
first  degree,  committed  in  New  York,  was 
a  fugitive  from  the  justice  of  the  latter 
state,  and  was  suppo.s;\l  to  be  then  in  Rhode 
Island;  and  that  the  governor  of  New  York 
had  transmitted  to  him  a  copy  of  an  indict- 
ment, warrant,  and  other  papers,  certified 
by  him  to  be  authentic,  charging  Bassing 
with  the  above  crime,  and  demanded  his 
delivery  to  the  agent  of  New  York,  ac- 
cording to  the  Constitution  and  lavm 
of  the  United  States.  The  warrant  of 
the  governor  of  Rhode  Island  commanded 
the  arrest  of  Bassing  and  his  delivery  to  the 
person  designated  by  the  governor  of  New 
York  to  receive  and  coiivey  him  to  the  lat- 
ter state,  to  be  there  dealt  with  according 
to  law. 

Having  been  arrested  under  that  warrant, 
and  being  in  the  custody  of  the  sheriff  of 
Bristol  county,  Bassing  sued  out  the  present 
writ  of  habeas  corpus  from  the  superior 
«ourt  of  Rhode  Island.  The  material  part  of 
that  petition  is  in  these  words:     '^our  pe- 


titioner further  shows  that  he  has  been  ex- 
tradited at  a  prior  time,  to  wit,  Mareli 
12th,  1907,  on  requisition  of  the  governor 
of  the  state  of  New  York  for  the  same  of- 
fense as  is  alleged  in  the  present  indictment 
Your  petitioner  'further  shows  that  on  April [SfO 
15th,  A.  D.  1997,  he  was  discharged  from  cus- 
tody by  the  state  of  New  York,  to  which  he 
had  been  extradited,  where  he  was  held  in 
custody  for  the  same  alleged  offense  for 
which  he  is  now  held  for  extradition,  and 
your  petitioner  offers  to  produce  in  eourt 
the  warrant  under  which  he  is  now  held,  to- 
gether with  a  copy  of  the  indictment  for 
the  offense  on  which  he  is  now  held,  it  being 
impossible  to  procure  a  copy  of  said  war- 
rant on  the  presentation  of  this  petition,  on 
account  of  the  shortness  of  the  time  sinee 
said  warrant  has  been  issued,  r,nd  because 
said  sheriff  of  Bristol  county  threatens  to 
immediately  remove  said  Bassing  out  of  the 
jurisdiction  of  this  court.  Your  petitioner 
further  shows  that  his  detention  and  im- 
prisonment, as  aforesaid,  is  unlawful,  in  this, 
to  wit:  First.  That  the  warrant  of  the  gov- 
ernor of  Rhode  Island  and  the  order  for  his 
delivery  to  the  agent  of  the  state  of  New 
York  were  issued  without  authority  of  law 
and  contrary  to  the  Constitution  and  laws 
of  the  state  of  Rhode  Island,  as  well  as  con- 
trary to  the  Constitution  and  laws  of  the 
United  States  [relating  to  fugitives  from 
justice],  especially  f  2,  article  4,  of  the  Con- 
stitution of  the  United  States,  and  f  5278  of 
the  Revised  Statutes  of  the  United  SUtes 
(U.  S.  Comp.  SUt.  1901,  p.  3597),  in  that 
your  petitioner  is  not  a  fugitive  from  jus- 
tice. Wherefore  he  prays  that  he  may  be 
relieved  of  said  unlawful  restraint  and  im- 
prisonment, and  that  a  writ  of  habeas  cor- 
pus may  issue  in  this  belialf,  so  that  your 
petitioner  may  be  forthwith  brought  before 
this  court  to  do,  submit  to,  and  receive  what 
the  law  may  direct." 

The  sheriff  justified  under  the  warrant 
issued  by  the  governor  of  Rhode  Island. 

At  the  hearing  of  the  case  in  the  Rhode 
Island  court  it  appeared  that  the  accused 
was  charged  by  indictment  in  one  of  the 
courts  of  New  York,  with  the  crime  of  grand 
larceny,  first  degree,  committed  on  the  6th 


violates  the  conditions  of  such  parole,  and 
goes  into  another  state,  is  a  fugitive  from 
justice  within  the  meaning  of  the  extra- 
dition statute,  is  also  held  in  Hughes  ▼. 
Pfianz,  supra. 

A  person  is  not  a  fugitive  from  justice, 
subject  to  surrender  by  extradition  warrant, 
when  he  goes  from  one  state  to  another  at 
the  request  and  in  pursuance  of  the  business 
oi  the  party  who  demands  his  surrender. 
Re  Tod,  12  S.  D.  386,  47  L.R.A.  666,  76 
Am.  St.  Rep.  616,  81  N.  W.  637. 

Convicted  prisoners,  en  route  to  the  pen- 
itentiary, are  not  fuf^tives  from  justice,  so 
S4% 


as  to  require  extradition  proceedings  in  or- 
der to  hold  them  in  custody  in  another  state 
through  which  they  pass.  Re  Maney,  20 
Wash.  509,  72  Am.  St.  Rep.  130,  65  Pac 
930. 

As  to  who  are  fugitives  from  justice,  with- 
in the  meaning  of  the  statute  of  limitations, 
see  State  v.  Washburn,  48  Mo.  240;  United 
States  V.  Brown,  2  Low.  Dec.  267,  Fed.  Cas. 
No.  14,665;  United  States  v.  O'Brian,  3 
Dill.  381,  Fed.  Cas.  No.  15,908;  United 
States  V.  Smith,  Brunner,  Col.  Cas.  87,  Fed. 
Cas.  No.  16,332. 
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of  February,  1007;  and  that  on  the  14th  of 
March  of  that  year  the  governor  of  New 
York  made  his  requisition  on  the  governor 
of  Rhode  Island,  in  due  form,  for  the  arrest 
of  Bassing  as  a  fugitive  from  justice.  That 
requisition  was  honored  by  the  governor  of 
IRhode  Island,  *and  Bassing  was  taken  to 
New  York.  He  was  there  arraigned  and 
pleaded  to  the  indictment.  After  one  or 
two  continuances  the  district  attorney  moved 
to  dismiss  the  indictment,  stating  orally, 
as  a  reason  for  his  action  (so  Bassing  testi- 
fied in  this  case),  that  he  had  not  sutficient 
evidence  to  hold  the  accused.  The  motion 
was  sustained  and  Bassing  returned  to 
Rhode  Island  without,  so  far  as  the  record 
•howSj  any  objection  on  the  part  of  the  New 
York  authorities.  Shortly  tliereafter  a  sec- 
ond indictment  was  found  in  the  New  York 
court  against  Bassing  for  the  same  offense 
as  that  charged  in  the  first  indictment,  and 
this  was  made  the  basis  of  a  second  requisi- 
tion upon  the  governor  of  Rhode  Island  on 
the  14th  of  June,  1907.  Upon  that  requisi- 
tion the  governor  of  Rhode  Island  issued  the 
warrant  of  arrest  of  which  Bassing  com- 
plained in  his  present  petition  for  a  writ  of 
habeas  corpus. 

The  question  arises  on  these  facts  whether 
the  governor  of  Rhode  Island  was  autlior- 
iied  by  the  Constitution  and  laws  of  the 
United  States  to  issue  a  second  warrant  for 
the  arrest  of  Bassing  and  his  deliver}'  to  the 
agent  of  New  York,  such  warrant  being 
based  upon  a  second  indictment  for  the 
same  offense  as  that  charged  in  the  former 
indictment.  We  have  not  been  referred  to, 
nor  are  we  aware  of,  any  judicial  decision 
covering  this  precise  question.  If  the  pro- 
seedings  in  the  New  York  court,  after  the 
appearance  there  of  the  accused  under  the 
first  requisition  by  the  governor  of  that 
state,  had  so  far  progressed,  before  the  dis- 
missal of  the  first  indictment,  as  to  put  him 
in  legal  jeopardy  of  his  liberty,  it  might 
be — but  upon  that  point  we  forbear  any  ex- 
presi^ion  of  opinion — that  the  governor  of 
Rhode  Island  could  rightfully  haA'e  declined 
to  honor  a  requisition  to  meet  a  second  in- 
dictment for  the  same  offense.  But  no  such 
ease  is  presented.  The  accused  had  not  been 
pot  in  jeopardy  when  the  first  indictment 
was  dismi!i:>«cd.  It  may  have  been  that  the 
dismissal  was  because  the  state  was  without 
anfficient  evidence  at  the  time  to  hold  the 
defendant;  or  there  may  have  been  other 
and  adequate  reasons  for  the  course  taken 
by  the  state's  attorney.  His  mere  arraign- 
i]nient  and  pleading  *to  the  indictment  did 
not  put  him  in  judicial  jeopardy.  1  Whar- 
ton, Crim.  Law,  H  644,  590,  and  authori- 
ties cited  under  each  section.  Suffice  it  to 
■ay  that  when  the  second  warrant  of  arrest 
was  issued  by  the  governor  of  Rhode  Island 
SS  li.  ed. 


the  accused  had  not  been  tried,  nor  put  on 
final  trial,  in  New  York,  nor  placed  in  jeop- 
ardy there  for  the  offense  with  which  he 
was  charged  in  that  state.  We  do  not,  there- 
fore, perceive  any  reason,  based  on  the  Con- 
stitution and  laws  of  the  United  States,  why 
the  governor  of  Rhode  Island  could  not  hon- 
or, as  he  did,  the  second  requisition  of  the 
governor  of  New  York,  and  issue  thereon  a 
second  warrant  of  arrest.  It  is  certain  that 
no  right  secured  to  the  alleged  fugitive  by 
the  Constitution  or  laws  of  the  United  States 
was  thereby  violated. 

The  plaintiff  in  error  insists,  as  one  of 
the  grounds  of  his  discharge,  that  he  was 
not  a  fugitive  from  justice.  Undoubtedly  it 
was  competent  for  him  to  show  that  he  was 
not  a  fugitive,  but  he  did  not  establisli  that 
fact  by  evidence.  The  warrant  of  arrest  is- 
sued by  the  governor  of  Rhode  Island  estab- 
lished prima  facie  the  lawfulness  of  his  ar- 
rest, and,  nothing  to  tlie  contrary  ap])earing 
in  proof,  it  was  to  be  taken  by  the  court 
which  heard  this  case  that  the  accused  was 
a  fugitive  from  the  justice  of  the  state  in 
which  he  stood  charged  by  indictment  with 
crime.  So  far  as  the  record  show.s  it  did 
not  appear  l)y  proof  that  the  accunocl  was 
not  in  New  York  at  the  time  the  crime  with 
which  he  was  charged  was  comniitted.  If  he 
was  in  New  York  at  that  time  (and  it  mii;<t 
be  assumed  upon  the  record  that  he  was) 
and  thereafter  left  New  York,  no  matter  for 
what  reason  or  under  what  belief,  he  was  a 
fugitive  from  the  justice  of  that  state  with- 
in the  meaning  of  the  Constitution  and  law4 
of  the  United  States.  These  views  are  in  ac- 
cord with  the  adjudged  cases.  Appleynrd  v. 
Massachusetts,  203  U.  S.  222.  51  L.  ed  1«1, 
27  Sup.  Ct.  Rep.  122,  and  authorities  cited; 
Illinois  ex  rel.  McNichoIs  v.  Pease,  207  V. 
S.  100,  ante,  121,  28  Sup.  Ct.  Rep.  58, 
and  authorities  cited.  He  was  none  the  less 
such  a  fugitive,  within  the  meaning  of  the 
Constitution  and  laws  of  the  United  States, 
because,  after  the  ^dismissal  of  the  first  in- [3 98] 
dictment,  he  left  New  York  and  returned  to 
Rhode  Island  with  the  knowledge  of,  or 
without  objection  by,  the  New  York  authori- 
ties. 

The  judgment  of  the  state  court  refusing 
the  discharge  of  the  accused  from  custody 
must  be  affirmed. 

It  is  so  ordered. 


UNITED  STATES,  PlfT.  in  Err., 

V. 

JOHN   BITTY. 

(See  S.  C.  Reporter's  ed.  393-403.) 

Appeal  — right  of  government  to  writ 
of  error  In  criminal  case. 
1.  Const! tut  iosal    rights   of   the   accused 
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are  not  violated  by  the  aet  of  Hardi  2,  1907 
(34  Stat,  at  L.  1246,  chap.  2564,  U.  8. 
Comp.  8tat  8app.  1907,  p.  209),  authoriz- 
ing the  United  States  to  hring  up  a  criminal 
case  from  a  circuit  court  to  tne  Supreme 
Court  by  a  direct  writ  of  error  where  an 
indictment  has  been  quashed  or  set  aside, 
or  a  demurrer  to  the  indictment  or  any 
count  thereof  has  been  sustained,  on  the 
ground  of  the  invalidity  or  construction  of 
the  statute  upon  which  the  indictment  was 
founded,  although  such  statute  does  not 
allow  the  accused  to  bring  up  the  case  in 
the  same  way  when  a  demurrer  to  the  in- 
dictment or  tome  count  thereof  has  been 
overruled. 

Aliens  —  importation  for  immoral  pur- 
pose. 

2.  The  importation  of  an  alien  woman 
into  the  United  States  in  order  that  she 
may  live  with  the  person  importing  her  as 
his  concubine  is  for  an  immoral  purpose, 
within  the  meaning  of  the  act  of  February 
20,  1907  (34  Stat,  at  L.  898,  chap.  1134, 
U.  S.  Comp.  Stat.  Supp.  1907,  p.  389), 
making  it  a  crime  against  the  United  States 
to  import  alien  women  for  the  purpose  of 
prostitution  or  for  any  other  immoral  pur- 
pose. 

[No.   503.] 

Submitted  January  27,  1908.    Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  sustain- 
ing a  demurrer  to  an  indictment  for  im- 
porting a  alien  woman  for  an  immoral 
purpose.  Reversed  and  remanded  with  di- 
rections to  overrule  the  demurrer. 
See  same  case  below,  155  Fed.  938. 
The  facts  are  stated  in  the  opinion. 

Attorney  General  Bonaparte  and  Assist- 
ant Attorney  General  Cooley  submitted  the 
cause  for  plaintiff  in  error: 

The  rule  ejuadem  generis  does  not  apply. 

Wilkinson  v.  Leland,  2  Pet.  662,  7  L.  ed. 
554;  State  v.  Holman,  3  M'Cord,  L.  806; 
State  V.  Williams,  2  Strobh.  L.  474;  Queen 
V.  Payne,  L.  R.  1  C.  C.  27 ;  Willis  v.  Mabon 
(Willis  V.  St.  Paul  Sanitation)  48  Minn. 
155,  16  L.R.A.  281,  31  Am.  St.  Rep.  626, 
50  N.  W.  1110;  Webber  v.  Chicago,  148  111. 
314,  36  N.  E.  70;  Gillock  v.  People,  171  111. 
307,  49  N.  E.  712;  Woodworth  v.  State, 
26  Ohio  St.  196;  Winters  v.  Duluth,  82 
Minn.  127,  84  N.  W.  788;  St.  Joseph  v. 
Elliott,  47  Mo.  App.  418;  Foster  ▼.  Blount, 
18  Ala.  687;  Haigh  v.  Sheffield,  L.  R.  10 
Q.  B.  102;  Bows  ▼.  Fenwick,  L.  R.  9  C. 
P.  339. 

Note. — ^As  to  right  of  state  to  appeal  in 
criminal  case — see  note  to  People  ex  rel. 
JfodBoa  K  Miner,  19  L.1UA.  842. 
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Thib  courts  have  repeatedly  refused,  evea 
when  applying  the  rule  ejuedem  generie,  t» 
apply  it  in  a  narrow  sense. 

Misch  V.  Russell,  136  Ul.  22,  12  LJLA. 
125,  26  N.  E.  528;  Queen  v.  Edmundson,  2 
El.  k  El.  77;  Union  County  v.  Ussery,  147 
m.  204,  35  N.  E.  618. 

The  conduct  of  the  defendant  in  error 
was  "immoral"  as  matter  of  strict  law. 

1  Bouvier's  Law  Diet.  p.  984,  "immoral- 
ity;" Ralston  v.  Boady,  20  Ga.  449;  Gir- 
ardy  v.  Richardson,  1  Esp.  13;  Jeniiings  v. 
Throgmorton,  Ryan  &  M.  251 ;  Com.  v.  Har- 
rington, 3  Pick.  26;  Potter  v.  Gracie,  58 
Ala.  303,  29  Am.  Rep.  748;  Walker  v.  Per- 
kins, 3  Burr.  1568,  1  W.  Bl.  517;  Nye  v. 
Moseley,  6  Bam.  ft  C.  133;  Walker  v.  Greg- 
ory, 36  Ala.  180;  Winebrinner  v.  Weisiger, 
3  T.  B.  Mon.  33;  Reed  v.  Brewer  (Tex.  Civ. 
App.)  36  8.  W.  99;  Mackbee  v.  Griffith,  2 
Cranch,  C.  C.  336,  Fed.  Cas.  No.  8,660. 

Mr.  Edward  A.  Alexander  submitted 
the  cause  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  a  criminal  prosecution  under  an 
act  of  Congress  regulating  the  immigration 
of  aliens  into  the  United  States. 

By  the  act  of  March  3d,  1875,  chap.  141» 
relating  to  immigration,  it  was  made  a 
felony,  punishable  by  imprisonment  not  ex- 
ceeding five  years  and  by  fine  not  exceeding 
$5,000,  for  anyone  knowingly  and  wilfully 
to  import  or  to  cause  the  importation  of 
women  into  the  United  States  for  the  pur- 
poses of  "prostitution."  18  Stat,  at  L.  477, 
U.  8.  Comp.  Stat.  1901,  p.  1285. 

*By  the  act  oi  March  3d,  1903,  chap.  1012,[Sf 
it  was  provided:  "That  the  importation  in- 
to the  United  States  of  any  woman  or  girl 
for  the  purposes  of  prostitution  is  herehy 
forbidden;  and  whoever  shall  import  or  at- 
tempt to  import  any  woman  or  girl  into  tlie 
United  States  for  the  purposes  of  prostitu* 
tion,  or  shall  hold  or  attempt  to  hold  any 
woman  or  girl  for  such  purposes  in  pursn* 
ance  of  such  illegal  importation,  shall  be 
deemed  guilty  of  a  felony,  and,  on  convietion 
thereof,  shall  be  imprisoned  not  less  than  one 
nor  more  than  five  years,  and  pay  a  fine  not 
exceeding  five  thousand  dollars."  32  8tat. 
at  L.  1213,  1214. 

A  more  comprehensive  statute  regulating 
the  immigration  of  aliens  into  the  United 
States  was  passed  on  February  20th,  1907. 
By  that  act  the  prior  act  of  1903  (except 
one  section)  was  repealed.  The  3d  section 
of  this  last  statute  was  in  these  words: 
"That  the  importation  into  the  United 
States  of  any  alien  woman  or  girl  for  the 
purpose  of  prostitution,  or  far  any  other 
immorai  purpose,  is  hereby  forbidden;  and 
whoever  shall,  directly  or  indirectly,  import^ 
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or  attempt  to  import,  into  the  United  States, 
any  alien  woman  or  girl  for  the  purpose 
of  prostitution,  or  for  any  other  immoral 
purpose,  or  whoever  shall  hold  or  attempt 
to  hold  any  alien  woman  or  girl  for  any 
such  purpose  in  pursuance  of  such  illegal 
importation,  or  whoever  shall  keep,  maintain, 
control,  support,  or  harbor  in  any  house  or 
other  place,  for  the  purpose  of  prostitution, 
or  for  any  other  immoral  purpose,  any  alien 
woman  or  girl,  within  three  years  after  she 
shall  have  entered  the  United  States,  shall, 
in  every  such  case,  be  deemed  guilty  of  a 
felony,  and,  on  conviction  thereof,  be  im- 
prisoned not  more  than  five  years  and  pay 
a  fine  of  not  more  than  five  thousand  dol- 
lars; and  any  alien  woman  or  girl  who 
shall  be  found  an  inmate  of  a  house  of 
prostitution  or  practising  prostitution,  at 
any  time  within  three  years  after  she  shflll 
have  entered  the  United  States,  shall  be 
deemed  to  be  unlawfully  within  the  United 
States  and  shall  be  deported  as  provided  by 
sections  twenty  and  twenty-one  of  this  act." 
34  Stat,  at  L.  898,  chap.  1134,  U.  S.  Gomp. 
Stat.  Supp.  1907,  p.  389. 

The  defendant  in  error,  Bitty,  was  charged 
']by  indictment  in  *the  circuit  court  of  the 
United  States  for  the  southern  district  of 
Kew  York  with  the  offense  of  having  un- 
lawfully, wilfully,  and  feloniously  imported 
into  the  United  States  from  England  a  cer- 
tain named  alien  woman  for  "an  immoral 
purpose,"  namely,  "that  she  should  live  with 
him  as  his  concubine." 

The  circuit  court  having  sustained  a  de- 
murrer to  the  indictment  and  dismissed  the 
case,  the  United  States  prosecuted  this  writ 
of  error  under  the  authority  of  the  act  of 
March  2d,  1907  (34  Stat,  at  L.  1246,  chap. 
2564,  U.  S.  Comp.  Stat  Supp.  1907,  p.  209). 
Tliat  statute  authorizes  a  writ  of  error,  on 
behalf  of  the  United  States,  from  the  dis- 
trict or  circuit  courts  directly  to  this  court 
in  all  criminal  cases  in  which  an  indict- 
ment is  quashed  or  set  aside  or  in  which  a 
demurrer  to  the  indictment  or  any  count 
thereof  is  sustained,  "where  such  decision 
or  judgment  is  based  upon  the  invalidity  or 
construction  of  the  statute  upon  which  the 
indictment  is  founded." 

The  demurrer  to  the  indictment  was  sus- 
tained and  the  indictment  dismissed  upon 
the  ground  that  the  statute,  properly  con- 
strued, did  not  make  it  an  offense  for  one 
to  bring  and  import  an  alien  woman  into 
the  United  States  for  the  purpose  of  having 
her  live  with  him  as  his  concubine.  The 
Oise  is,  therefore,  one  in  which  the  United 
States  was  entitled,  under  the  above  act  of 
1007,  to  prosecute  a  writ  of  error  from  this 
«ourt  unless,  as  the  accused  suggests,  the 
act  is  unconstitutional  in  that  it  authorizes 
the  United  States  in  the  cases  specified  to 
Z2  li.  ed. 


bring  the  eaae  directly  to  this  court,  but 
does  hot  allow  the  aec^ised  to  bring  it  here 
when  a  demurrer  to  the  indictment  or  to 
some  count  thereof  is  overruled.  There  is 
no  merit  in  this  suggestion.  Except  in  cases 
affecting  ambassadors  and  other  public 
ministers  and  consuls  and  those  in  which 
a  state  shall  be  a  party — in  which  cases  this 
court  may  exercise  original  jurisdiction — 
we  can  exercise  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  Congress 
shall  make  in  the  other  cases  to  which,  by 
the  Constitution,  the  judicial  power  of 
the  United  States  extends.  Const,  art.  3, 
I  2.  What  such  exceptions  and  regulations 
^should  be  it  is  for  Congress,  in  its  wi8dom,[400] 
to  establish,  having,  of  course,  due  regard 
to  all  the  provisions  of  the  Constitution. 
If  m  court  of  original  jurisdiction  errs  in 
quashing,  setting  aside,  or  dismissing  an 
indictment  for  an  all^aped  offense  against 
the  United  States,  upon  the  ground  that  the 
statute  on  which  it  is  based  is  unconstitu- 
tional, or  upon  the  ground  that  the  stat- 
ute does  not  embrace  the  case  made  by 
the  indictment,  there  is  no  mode  in  which 
the  error  can  be  corrected  and  the  provi- 
sions of  the  statute  enforced,  except  the 
case  be  brought  here  by  the  United  States 
for  review.  Hence — that  there  might  be  no 
unnecessary  delay  in  the  administration  of 
the  criminal  law,  and  that  the  courts  of 
original  jurisdiction  may  be  instructed  as 
to  the  validity  and  meaning  of  the  par- 
ticular criminal  statute  sought  to  be  en- 
forced— ^the  above  act  of  1907 -was  passed. 
Surely  such  an  exception  or  regula- 
tion is  in  the  discretion  of  Congress  to 
prescribe,  and  does  not  violate  any  consti- 
tutional right  of  the  accused.  Taylor  v. 
United  States,  207  U.  S.  120,  ante,  130,  28 
Sup.  Ct.  Rep.  63.  Congress  was  not  re- 
quired by  the  Constitution  to  grant  to  an 
accused  the  privilege  of  bringing  here,  upon 
the  overruling  of  a  demurrer  to  the  indict- 
ment, and  before  the  final  determination  of 
the  case  against  him,  the  question  of  the 
sufficiency  of  the  indictment  simply  be- 
cause, in  the  interest  of  the  prompt  ad- 
ministration of  the  criminal  law,  it  allowed 
the  United  States  to  prosecute  a  writ  of 
error  directly  to  this  court  for  the  review 
of  ^  final  judgment  which  stopped  the  prose- 
cution by  quashing  or  dismissing  the  indict- 
ment upon  the  ground  of  the  unconstitu- 
tionality or  construction  6f  the  statute. 

We  come  now  to  the  merits  of  the  case, 
and  they  are  within  a  very  narrow  compass. 
The  earlier  statutes,  we  have  seen,  wera 
directed  against  the  importation  into  this 
country  of  alien  women  for  the  purposes  of 
prostitution.  But  the  last  statute,  on  which 
the  indictment  rests,  ia,  wa  \ia.^^  «q«ol^  ^- 
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reeted  against  the  importation  of  an  alien 
woman  ''for  the  purpose  of  prostitution  or 
for  any  other  immoral  purpose;''  and  the 
indictment  distinctly  charges  that  the  de- 
fendant imported  the  alien  woman  in  ques- 
tion "that  she  should  live  with  him  as  his 

[401]concubine;"  *that  is,  in  illicit  intercourse, 
not  under  the  sanction  of  a  valid  or  legal 
marriage.  Was  that  an  immoral  purpose 
within  the  meaning  of  the  statute?  The 
circuit  court  held,  in  effect,  that  it  was  not, 
the  bringing  of  an  alien  woman  into  the 
United  States  that  she  may  live  with  the 
person  importing  her  as  his  concubine  not 
being,  in  its  opinion,  an  act  ejusdem  generis 
with  the  bringing  of  such  a  woman  to  this 
country  for  the  purposes  of  "prostitution." 
Was  that  a  sound  construction  of  the  stat- 
ute? 

All  will  admit  tliat  full  effect  must  be 
given  to  the  intention  of  Congress  as  gath- 
ered from  the  words  of  the  statute.  There 
can  be  no  doubt  as  to  what  class  was  aimed 
at  by  the  clause  forbidding  the  importation 
of  alien  women  for  purposes  of  "prostitu- 
tion." It  refers  to  women  who,  for  hire 
or  without  hire,  offer  their  bodies  to  indis- 
criminate intercourse  with  men.  The  lives 
and  example  of  such  persons  are  in  hostility 
to  "the  idea  of  the  family  as  consisting  in 
and  springing  from  the  union  for  life  of 
one  man  and  one  woman  in  the  holy  estate 
of  matrimony;  the  sure  foundation  of  all 
that  is  stable  and  noble  in  our  civilization; 
the  best  guaranty  of  that  reverent  morality 
which  ia  the  source  of  all  beneficent  progress 
in  social  and  political  improvement."  Mur- 
phy v.  Ramsey,  114  U.  S.  15,  45,  29  L,  ed. 
47,  57,  5  Sup.  Ct.  Rep.  747,  764.  Congress, 
no  doubt,  proceeded  on  the  ground  that  con- 
tact with  society  on  the  part  of  alien  women 
leading  such  lives  would  be  hurtful  to  the 
cause  of  sound  private  and  public  morality 
and  to  the  general  well-being  of  the  people. 
Therefore  the  importation  of  alien  women 
for  purposes  of  prostitution  was  forbidden 
and  made  a  crime  against  the  United  States. 
Now,  the  addition  in  the  last  statute  of  the 
words,  "or  for  any  other  immoral  purpose," 
after  the  word  "prostitution,"  must  have 
been  made  for  some  practical  object.  Those 
added  words  show  beyond  question  that 
Congress  had  in  view  the  protection  of  so- 
ciety against  another  class  of  alien  women 
other  than  those  who  might  be  brought  hero 
.merely  for  purposes  of  "prostitution."  In 
forbidding  the  importation  of  alien  women 
"for  any  other  immoral  purpose,"  Congress 

[402]evidently  thought  *that  there  were  purposes 
in  connection  with  the  importations  of  alien 
women  which,  as  in  the  case  of  importa- 
tions for  prostitution,  were  to  be  deemed  im- 
monJ,     It  may  be  admitted  that,   in  ac- 
eordance  with  the  Hmili^t  rule  of  t)u%6,em 
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generis,  the  immoral  purpose  referred  to 
by  the  words  "any  other  immoral  purpose" 
must  be  one  of  the  same  general  class  or 
kind  as  the  particular  purpose  of  "prosti- 
tution" specified  in  the  same  clause  of  the 
statute.  2  Lewis's  Sutherland,  Stat.  Constr 
I  423,  and  authorities  cited.  But  that  rule 
cannot  avail  the  accused  in  this  case;  for 
the  immoral  purpose  charged  in  the  indict- 
ment is  of  the  same  general  class  or  kind 
as  the  one  that  controls  in  the  importation 
of  an  alien  woman  for  the  purpose  strictly 
of  prostitution.  The  prostitute  may,  in 
the  popular  sense,  be  more  degraded  in  diar- 
acter  than  the  concubine,  but  the  latter 
none  the  less  must  be  held  to  lead  an  im- 
moral life,  if  any  regard  whatever  be  had 
to  the  views  that  are  almost  universally 
held  in  this  country  as  to  the  relations 
which  may  rightfully,  from  the  standpoint 
of  morality,  exist  between  man  and  woman 
in  the  matter  of  sexual  intercourse.  We 
must  assume  that,  in  using  the  words  "or 
for  any  other  immoral  purposes,**  Congress 
had  reference  to  the  views  commonly  enter- 
tained among  the  people  of  the  United 
States  as  to  what  is  moral  or  immoral  in 
the  relations  between  man  and  woman  in 
tlie  matter  of  such  intercourse.  Those  views 
may  not  be  overlooked  in  determining  ques- 
tions involving  the  morality  or  immorality 
of  sexual  intercourse  between  particular 
persons.  Chief  Justice  Marshall,  speaking 
for  the  court,  said  that  "though  penal  laws 
are  to  be  construed  strictly,  they  are  not  t<> 
be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  The 
maxim  is  not  to  be  so  applied  as  to  narrow 
the  words  of  the  statute  to  the  exclusion  of 
cases  which  those  words,  in  their  ordinarv 
acceptation,  or  in  that  sense  in  which  the 
legislature  has  obviously  used  them,  would 
comprehend.  The  intention  of  the  legisla- 
ture is  to  be  collected  from  the  words  they 
employ.  .  .  .  The  case  must  be  a  strong 
one  indeed  which  would  justify  a  court  in 
departing  from  the  plain  ^meaning  of  words,  C 
especially  in  a  penal  act,  in  search  of  an 
intention  which  the  words  themselves  did 
not  suggest."  United  States  v.  Wiltberger, 
5  Wheat.  76,  95,  96,  5  L.  ed.  37,  42,  43.  In 
United  States  v.  Winn,  3  Sumn.  209,  211. 
Fed.  Cas.  No.  16,740,  Mr.  Justice  Story  said 
that  the  proper  course  is  "to  search  out  and 
follow  the  true  intent  of  the  legislature,  and 
to  adopt  that  sense  of  the  words  which 
harmonizes  best  with  the  context,  and  pro- 
motes in  the  fullest  manner  the  apparent 
policy  and  objects  of  the  legislature.'*  To 
the  same  effect  are  United  States  v.  Morris. 
14  Pet.  464,  10  L.  ed.  543;  American  Fur 
Co.  v.  United  States,  2  Pet.  358,  367,  7 
L.  ed.  450,  453;  United  States  v.  Lacher. 
134  U.  S.  624,  628,  33  L.  ed.  lOaO.  1083,  10 
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Sop.  Ct.  Rep.  025 ;  Sedgw.  Stat.  &  Const  Law, 
2d  ed.  282;  Maxwell,  Interpretation  of  Stat- 
utes, 2d  ed.  318.  Guided  by  these  considera- 
tions and  rules,  we  must  hold  that  Con- 
gress intended  by  the  words  ''or  for  any 
other  immoral  purpose,"  to  include  the 
ease  of  anyone  who  imported  into  the 
United  States  an  alien  woman  that  she 
might  live  with  him  as  his  concubine.  The 
statute  in  question,  it  must  be  remembered, 
was  intended  to  keep  out  of  this  country 
immigrants  whose  permanent  residence  here 
would  not  be  desirable  or  for  the  common 
good,  and  we  cannot  suppose  either  that 
Congress  intended  to  exempt  from  the  opera- 
tion of  the  statute  the  importation  of  an 
alien  woman  brought  here  only  that  she 
might  live  in  a  state  of  concubinage  with 
the  man  importing  her,  or  that  it  did  not 
regard  such  an  importation  as  being  for 
an  immoral  purpose. 

The  judgment  must  be  reversed,  and  the 
case  remanded  with  directions  to  set  aside 
the  order  dismissing  the  indictment  and 
overrule  the  demurrer,  and  for  such  further 
proceedings  as  will  be  consistent  with  this 
opinion. 

It  is  so  ordered. 


>4]»R.  M.  HENNINGSEN  and  Edward  W. 
Clive,  Copartners,  the  National  Bank  of 
Commerce  of  Seattle,  and  R.  R.  Spencer, 
Appts., 

V. 

UNITED  STATES  FIDELITY  &  GUARAN- 
TY COMPANY  of  Baltimore,  Maryland; 
Sylvester  E.  Brown,  Doing  Business  as 
S.  E.  Brown  &  Company.;  Bryant  Lum- 
ber &,  Shingle  Mill  Company;  Carstens 
Packing  Company;  E.  C.  Macdougall  and 
H.  T.  Dinham,  Copartners  as  E.  C.  Mac- 
Dougall  k  Company;  W.  O.  Nelson,  £. 
£.  Caine,  and  the  C.  B.  Smith  Company. 

(See  S.  C.  Reporter's  ed.  404-412.) 

Appeal  ~  from  circuit  court  of  appeals. 

1.  An  appeal  from  a  circuit  court  of  ap- 
peals to  the  Federal  Supreme  Court  will  not 
be  dismissed  on  the  ground  that  the  juris- 
diction of  the  circuit  court  was  invoked 
solely  on  the  grounds  of  diverse  citizenship, 
where  grounds  of  suit  and  relief  were  also 
based  upon  Federal  statutes  which  were 
necessary  elements  of  the  decision  of  the 
circuit  court  of  appeals. 

Subrogation  —  of  surety. 

2.  The  surety  on  the  bond  of  a  public 
contractor,  conditioned,  in  compliance  with 
the  act  of  August  13,  1894  (28  Stat  at  L. 

Note. — As   to  subrogation   of  sureties — 
see  notes  to  Prairie  State  Nat.  Bank  v.  Unit- 
ed States,  41  L.  ed.  U.  S.  412,  and  Nelson 
▼.  Webster,  68  L.R.A.  520. 
52  li.  ed. 


278,  chap.  280,  U.  8.  Comp.  Stat.  1001,  p. 
2523),  for  the  faithful  performance  of  the 
contract,  and  the  prompt  and  full  payment 
of  laborers  and  materialmen,  has  an  equity, 
under  the  doctrine  of  subrogation,  in  the 
sums  due  from  the  government  under  the 
contract,  which  is  superior  to  the  claim  of 
a  bank  under  an  assignment  from  the  con- 
tractor to  secure  the  repayment  of  money 
loaned,  to  be  used  as  he  saw  fit,  either  in 
the  performance  of  his  building  contract  or 
in  any  other  way. 

[No.  78.] 

Argued   December    16,    17,    1907.     Decided 
February  24,  1908. 

APPEAL  from  the  United  States  Circuit 
(Dourt  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Washington,  enforcing  the  right  of  a  surety 
on  the  bond  of  a  public  contractor  to  a 
first  lien  upon  sums  due  under  the  contract. 
Affirmed. 

See  same  case  below,  74  C.  C.  A.  484,  143 
Fed.  810. 

Statement  by  Mr.  Justice  Brewer: 
R.  M.  Henningsen  and  Edward  W.  Clive, 
as  copartners,  in  May,  1903,  contracted  with 
the  United  States  for  the  construction  of 
certain  buildings  at  Fort  Lawton,  in  the 
state  of  Washington,  and  entered  into  a 
bond  with  the  United  States  Fidelity  & 
Guaranty  Company  of  Baltimore  (hereinaf- 
ter called  the  guaranty  company,  as  surety 
in  the  penal  sum  of  $11,625  for  the  faithful 
performance  of  the  contract,  and  to  "prompt- 
ly make  full  payments  to  all  persons  sup- 
plying labor  or  materials  in  the  prosecution 
of  the  work  provided  for  in  said  contract.'' 
The  buildings  were  constructed  in  accord- 
ance with  the  terms  of  the  contract,  but 
the  contractors  failed  to  pay  certain  just 
and  lawful  claims  for  labor  and  materials, 
amounting  in  the  aggregate  to  $15,409.04. 
After  such  default  the  guaranty  company 
instituted  a  suit  in  the  United  States  cir- 
cuit court  for  the  district  of  Washington, 
in  which  it  made  the  contractors  and  all 
persons  to  whom  they  were  indebted  for 
labor  and  materials  defendants,  confessing 
its  own  liability  to  the  full  amount  of  the 
bond.  A  decree  was  entered,  adjudging  the 
*company  liable  to  such  creditors  of  the  con- [405] 
tractors  in  the  full  sum  of  the  bond, — 
$11,626, — and  awarding  payment  to  such 
creditors  pro  rata.  It  also  adjudged  that, 
upon  such  payment,  the  liability  of  the  com- 
pany upon  the  bond  should  be  discharged. 
On  March  16,  1904,  pending  the  performance 
of  the  contract,  the  contractor,  or  rather 
Henningsen  alone,  lot  C\\n^  \iab^  c»iA^^  V^ 
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have  any  connection  with  the  performance 
of  the  contract,  made  a  written  assignment 
of  all  payments  which  were  then  due,  or 
might  thereafter  become  due  on  account  of 
the  contract,  to  R.  R.  Spencer,  in  trust  for 
the  National  Bank  of  Commerce  of  Seattle, 
to  secure  payment  of  a  loan  made  by  the 
bank  to  the  contractors,  October  10,  1003. 
of  $3,500,  and  also  subsequent  loans,  and, 
at  the  same  time,  gave  as  further  security 
an  order  addressed  to  the  United  States 
quartermaster,  requesting  him  to  deliver  to 
said  Spencer  all  checks  of  the  government 
on  account  of  said  contract.  The  moneys  so 
loaned  were  paid  directly  by  the  baxik  to 
Henningsen,  and  handled  and  disbursed  by 
him,  without  any  supervision  or  control  up- 
on the  part  of  the  bank  or  Spencer.  This 
suit  was  commenced  by  the  guaranty  com- 
pany by  a  bill  in  the  circuit  court  of  the 
United  States  for  the  district  of  Washing- 
ton to  restrain  the  appellants  from  collect- 
ing or  accepting  the  tNnlance  due  on  the  con- 
tract from  the  United  States.  It  appeared 
at  the  time  of  the  commencement  of  the  suit 
that  there  was  in  the  hands  of  the  quarter- 
master, due  upon  the  contract,  the  sum  of 
$13,066,  which  he  was  about  to  pay  to  Spen- 
cer under  the  assignment  and  order.  On 
June  17,  1904,  an  arrangement  was  made 
between  the  parties,  by  which  the  sum  of 
$8,024.21  was  paid  to  certain  creditors,  and 
the  balance,  $6,041.79,  was  applied  in  con- 
ditional payment  of  the  indebtedness  of  the 
contractors  to  the  bank,  with  a  stipulation 
that,  if  it  should  be  finally  determined  that 
the  guaranty  company  was  entitled  to  re- 
ceive it,  then  the  bank  should  pay  it  to  the 
guaranty  company.  This  suit  proceeded  to 
a  decree  in  favor  of  the  guaranty  company  for 
$5,041.79,  which  decree  was  affirmed  by  the 
circuit  court  of  appeals.  February  12, 
[40 6]  1906;  74  C.  C.  A.  484,  143  Fed.  810.  «The 
bond  of  the  guaranty  company  was  given 
under  the  requirements  of  the  act  of  Con- 
gress of  August  13,  1894  (28  Stat,  at  L. 
278,  chap.  280,  U.  S.  Comp.  Stat.  1901,  p. 
2523),  which  reads: 

"That  hereafter  any  person  or  persons  en- 
tering into  a  formal  contract  with  the  United 
States  for  the  construction  of  any  public 
building,  or  the  prosecution  and  completion 
of  any  public  work,  or  for  repairs  upon  any 
public  building  or  public  work,  shall  be  re- 
quired, before  commencing  such  work,  to  exe- 
cute the  usual  penal  bond,  with  good  and 
sufficient  sureties,  with  the  additional  obliga- 
tions that  such  contractor  or  contractors 
shall  promptly  make  payments  to  all  per- 
sons supplying  him  or  them  labor  and  ma- 
terials in  the  prosecution  of  the  work  pro- 
vided for  in  such  contract;  and  any  person 
or  persons  making  application  therefor,  and 
furnishing  affidavit  to  the  department  under 
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the  direction  of  which  said  work  ia  being, 
or  has  been,  prosecuted,  that  labor  or  ma- 
terials for  the  prosecution  of  aoch  work  has 
been  supplied  by  him  or  them,  and  payment 
for  which  has  not  been  made,  shall  be  fur- 
nished with  a  certified  copy  of  said  contract 
and  bond,  upon  which  said  person  or  per- 
sons supplying  such  labor  and  materials 
shall  have  a  right  of  action,  and  shall  be 
authorized  to  bring  suit  in  the  name  of  the 
United  States  for  his  or  their  use  and  bene- 
fit against  said  contractor  and  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution:  Provided,  That  such  action  and 
its  prosecutions  shall  involve  the  United 
States  in  no  expense.** 

« 
Mr.  George  E.  De  Steiguer  argued  the 

cause,  and,  with  Mr.  W.  W.  Wilshire,  filed 

a  brief  for  appellants: 

The  fact  that  the  rights  of  the  complain- 
ant, as  claimed  in  its  bill  of  complaint,  arose 
through  a  bond  required  and  given  under 
the  statutes  of  the  United  States,  is  suffi- 
cient to  sustain  the  jurisdiction  of  the 
circuit  court  on  the  ground  that  the  cause 
arose  under  a  statute  of  the  United  States. 

Howard  v.  United  States,  184  U.  S.  676, 
46  L.  ed.  754,  22  Sup.  Ct.  Rep.  543;  Sonnen- 
theil  V.  Christian  Moerlein  Brewing  Co.  172 
U.  S.  401,  43  L.  ed.  492,  19  Sup.  Ct.  Rep. 
233;  Feibelman  v.  Packard,  109  U.  S.  421, 
423,  27  L.  ed.  984,  985,  3  Sup.  Ct.  Rep.  289 ; 
Bachrack  v.  Norton,  132  U.  S.  337,  33  L.  ed. 
377,  10  Sup.  Ct.  Rep.  106;  Reagan  v.  Aiken, 
138  U.  S.  109, 34  L.  ed.  892, 11  Sup.  Ct.  Rep. 
283;  Bock  v.  Perkins,  139  U.  S.  628,  630, 
35  L.  ed.  314,  315,  11  Sup.  Ct.  Rep.  677; 
Walker  v.  Windsor  Nat.  Bank,  5  C.  C.  A 
421,  5  U.  S.  App.  423,  56  Fed.  76. 

The  facts  requiring  the  application  of  a 
Federal  statute  being  stated,  the  court  will 
take  judicial  notice  of  that  statute. 

Bridge  Proprs.  v.  Hoboken  Land  &  Im- 
prov.  Co.  1  Wall.  116,  142,  17  L.  ed.  671, 
575;  Warner  v.  Searle  &  H.  Co.  191  U.  8. 
195,  205,  48  L.  ed.  145,  147,  24  Sup.  Ct. 
Rep.  79;  Northern  P.  R.  Co.  v.  Soderberg, 
188  U.  S.  526,  528,  47  L.  ed.  575,  680,  23 
Sup.  Ct.  Rep.  365. 

As  the  respondent  in  this  case,  both  in 
the  oircuit  court  and  the  circuit  court  of  ap- 
peals, has  relied  upon  its  alleged  rights 
under  the  laws  of  the  United  States,  it 
should  now  be  bound  by  its  contentions  there 
made. 

Cooke  V.  Avery,  147  U.  S.  375,  386,  37  L. 
ed.  209,  213,   13  Sup.  Ct.  Rep.  340. 

In  Union  P.  R.  Co.  v.  Harris,  158  U.  8. 
326,  327,  39  L.  ed.  1003,  15  Sup.  Ct  Rep. 
843,  an  argument  very  similar  to  that  made 
in  this  case  seems  to  have  been  made,  but 
the  objection  to  the  jurisdiction  was  over- 
ruled.   See  also  Northern  P.  R.  Co.  ▼,  Ama- 
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Bcp.  740. 

Then  Ib  no  default  of  which  the  govem- 
mmt  c^n  take  advantage.  So  far  aa  it 
U  concerned,  the  contrtct  hkH  been  full; 
performed. 

United  8t«te«  nu  of  Fidelitj  N«t.  Bank 
r.  Rundle,  40  C.  C.  A.  460,  100  Fed.  400; 
United  States  use  of  Anniiton  Pipe  &  Foun- 
diy  Co.  V.  National  Surety  Co.  34  C.  0.  A. 
«Ze,  »2  Fed.  649. 

There  waa,  therefore,  no  right  or  equity 
left  in  the  United  States  to  which  the  com- 
plainant could  be  Hubropated. 

Lllea  T.  Rogers,  113  N.  C.  197,  37  Am. 
St.  Rep.  627,  18  S.  E.  104. 

Aside  from  some  statutory  or  contract 
prm-ision,  laborers  or  materialmen  have  no 
claim,  lep^al  or  equitable,  either  against  the 
property  improved,  or  the  contract  price. 

Lawrence  v.  United  States,  71  Fed.  228; 
South  Fork  Canal  Co.  v.  Gordon,  8  Wall. 
(Hit.  371.  18  L.  ed.  894.  896;  Withrow  Lum. 
ber  Co.  V.  niangow  Invest.  Co.  42  C.  C.  A.  61, 
lAl  Fell.  808;  Mechanii^s'  &.  T.  Nat.  Bank  v. 
Winnnt,  16  N.  Y.  S.  R.  902,  1  N.  V.  Supp. 
BOO:  Randolph  v.  JTew  York,  63  How.  Pr. 
C8;  Piiillips.  Mechanics'  Liens,  S  1;  20  Am, 
t  Eu);.  Eac.  I^w,  2cl  ed.  pp.  209,  293. 

Of  course,  in  no  case  is  there  such  a  claim 
in  the  case  of  public  property. 

20  Am.  t  Eng.  Enc.  Law,  2d  ed.  p,  396. 

The  surety  may  acquire  the  right  of  the 
original  creditor,  but  be  cannot  acquire 
•ny  greater  rights. 

27   Am.  k  EnK.  F-nc.  Law,  2d  ed.  p.  20(1. 

The  right  of  subrogation  does  not  arise 
until  the  luretv  has  made  pavmcnt. 

.■Etna  L.  Ids."  Co.  v.  Middleport,  124  U.  S. 
534,  51  L.  ed.  537,  8  Sup.  Ct.  Rep.  286; 
Prairie  State  Nat.  Bank  t.  United  SUtea, 
164  V.  8.  23L  41  L.  ed.  416,  17  Sup.  Ct. 
Rep.  142:  Conwell  v.  McCotvan,  63  111.  363; 
Columbia  Finance  t  T.  Co.  v.  Kentucky 
Union  R.  Co.  9  C.  C.  A.  264,  22  U,  S.  App. 
64,  00  Fed.  794;  Vert  v.  Voss,  74  Ind,  666; 
Janies  v.  Day,  37  Iowa.  164. 

If  the  complainant  has  no  lien  upon  or 
peculiar  right  to  the  fund  in  question,  the 
defendant!,  HenningKen  and  Clive,  had  a 
right  to  see  that  it  was  applied  in  payment 
of  the  bank's  claim,  in  pursuance  of  Hen- 
ningsen'a  agreement;  and  this  would  be  true, 
eren  if  no  effect  were  ^ven  to  the  assign. 
Bient.  However,  I  3477  of  U.  S.  Rev.  SUt., 
U.  8.  Camp.  SUt.  190],  p.  2320.  declaring 
auch  aiaignmenta  void,  has  been  held  by  the 
courta  to  have  been  passed  for  the  protection 
of  the  United  States  only,  and  not  to  pre. 
vent  the  assignment  being  good  as  between 
the  parties  themselves. 

York  V.  Conde,  147  N.  Y.  486.  42  N.  E. 
193;  168  U.  8.  642,  42  L.  ed.  811,  IB  Sup. 
Ct.  Rep.  234;  Re  Hone,  163  N.  Y.  622.  47 


N.  E.  798;  Dulaney  ».  Scudder,  36  C.  C  A. 
82,  94  Fed.  8;  Lopez  v.  United  States,  S 
L'.R-4.  671,  24  a.  CI.  84. 

Mr.  Jame*  B.  Hurphjr,  argued  tti* 
cause,  and,  with  Messrs.  Harold  Preston, 
Carroll  B.  Graves,  and  Edward  B.  Palmer, 
filed  a  brief  for  appellees; 

The  assignment  made  by  Henningsen  to 
Spencer  is  void  under  U.  S.  Rev.  Stat.  II 
3477  and  3737,  U.  S.  Comp.  SUt.  1001,  pp. 
2320.  2S07,  as  against  the  rights  of  third 
persons. 

Greenville    Sav.    Bank    r.    Lawrence,    22 

C.  C.  A.  848.  42  O.  S.  App.  179,  76  Fed. 
546;  United  States  v.  Gillis,  95  U.  S.  407, 
24  L.  ed.  603;  SpolTord  v.  Kirk,  97  U.  8. 
484,  24  L.  ed.  1032:  Eiiimcrt  v.  Thompson. 
49  Minn.  380.  32  Am.  St.  Rep.  566,  62  N. 
W.  31;  Prairie  SUte  Nat.  Bank  v.  United 
SUtc^.  1B4  U,  S.  227,  41  L.  ed.  412,  17 
Sup.  Ct.  Rep.  142. 

The  appellant  bank  occupies  no  better 
position  than  a,  general  creditor.  It  waa 
under  no  obligation  to  lend  this  money,  and 
there  is  no  proof  that  any  part  of  it  was 
used  on  the  contract  in  qu cation.  The 
money  was  panned  to  the  credit  of  Henning- 
sen.  and  checked  out  to  whom  and  for  what 
no  one  seems  to  know;  and,  as  far  as  this 
fund  is  concerned,  the  bank  is  a  stranger 
umi  a,  mere  volunteer. 

Emmert  v.  Thompson,  supra;  Sheldon, 
Subrogation,  |  240;  ^tna  L.  Ins.  Co.  v. 
Middleport,  124  U.  S.  S34.  31  L.  ed.  637, 
S  Sup.  Ct.  Rep.  266. 

The  doctrine  of  subrogation  does  not  de- 
pend on  a  lien. 

.ii;tna  L.  Ins.  Co.  v.  Middleport,  supra; 
Matthews  v.  Fidelity  Title  &  T.  Co.  52  Fed. 
887;  Memphis  &  L.  R.  K.  Co.  v.  Dow,  129 
U.  S.  287.  ZO  L.  ed.  695,  7  Sup.  Ct.  Rep. 
482. 

The  right  of  aiibrogation  is  not  founded 
on  a  contract.  It  is  a  creature  of  equity; 
is  enforced  solely  for  the  purpose  of  ao- 
complishing  the  ends  of  gubaUntial  jus- 
tice, and  is  independent  of  contractual  re- 
lations bctnecn  the  parties. 

Emmert  v.  Thompson,  supra. 

This  appellee  is  entitled  to  assert  the  doc- 
trine ol  subTo<nition. 

Prairie  SUte  Nat.  Bank  v.  United  SUtes, 
supra;   First   Xat.   Bank  v.   City  Trust,   S. 

D.  *  Suretv  Co.  52  C.  C.  A.  313.  114  Fed. 
529;  Finney  v.  Condon,  86  HI.  78. 

Appellant  concedes  the  point  that,  if  the 
contractor  defaulted  as  to  the  construction 
of  the  building,  the  appellee's  position  would 
be  secure.  By  the  same  reasoning  and  the 
same  equiUble  principles,  the  default  being 
as  to  the  laborers  and  materialmen,  appellee 
is  subrogated  to  the  righU  of  the  creditors 
in  this  fund. 
16  B4t 
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Oreenrille  8aT.  Bank  v.  Lawrence.  22  C. 
C.  A.  646,  42  U.  S.  App.  179,  76  Fed.  545; 
Lawrence  v.  United  States,  71  Fed.  228; 
Reid  V.  Pauly,  68  C.  C.  A.  152,  121  Fed.  652. 

This  principle  should  be  the  rule  applied 
in  this  case,  and  under  it  the  appellee  would 
have  an  equitable  lien  upon  this  fund,  which 
is  superior  to  that  of  general  creditors,  of 
which  the  bank  must  be  regarded  as  one. 

Prairie  State  Nat.  Bank  v.  United  SUtes 
and  Finney  v.  Condon,  supra;  Alfred  Rich- 
ards Brick  Co.  v.  Roth  well,  18  App.  D.  C. 
516;  United  States  use  of  Vermont  Marble 
Co.  V.  Burgdorf,  13  App.  D.  C.  519. 

As  between  the  surety  and  his  principal, 
and  likewise,  as  between  the  surety  and 
any  assignee  of  his  principal,  we  urge  the 
true  rule  to  be  that,  upon  paying  any  part 
of  the  principal  debt,  the  surety  is  entitled 
to  be  subrogated  to  all  the  securities,  funds, 
liens,  and  equities  of  the  creditor. 

Fisher  v.  Columbia  Bldg.  &  L.  Asso.  59 
Mo.  App.  430;  Gedye  v.  Matson,  25  Beav. 
310;  Motley  v.  Harris,  1  Lea,  577:  Sheldon, 
Subrogation.  $  510;  Mechanics'  Sav.  Bank 
k  T.  Co.  V.  Scoggin  (Tenn.  Ch.  App.)  52  S. 
W.  718;  Xettleton  v.  Ramsey  County  Land 
k  Loan  Co.  54  Minn.  395,  40  Am.  St.  Rep. 
342.  56  N.  W.  128. 

This  action  does  not  arise  under  the  Con- 
stitution or  laws  of  the  United  States. 

Press  Pub.  Co.  v.  Monroe,  1G4  U.  S. 
105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep.  40; 
Florida  C.  &  P.  R.  Co.  v.  Bell,  176  U.  S. 
326,  44  L.  ed.  489,  20  Sup.  Ct.  Rep.  399; 
American  Sugar  Ref.  Co.  v.  New  Orlean?, 
181  U.  S.  277.  45  L.  ed.  859.  21  Sup.  Ct. 
Rep.  640:  Arbuckle  v.  Blackburn.  191  U. 
S.  405,  48  L.  ed.  239,  24  Sup.  Ct.  Rep.  148. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

A  motion  is  made  to  dismiss  on  the 
ground  that  the  jurisdiction  of  the  circuit 
court  was  invoked  solely  on  the  ground  of 
the  diversity  of  citi/.onship  of  the  parties, 
and  hence  the  decree  of  the  circuit  court  of 
appeals  was  final.  The  motion  must  be 
overruled.  Diversity  of  citizenship  was,  it 
is  true,  alleged  in  the  bills,  but  grounds  of 
suit  and  relief  were  also  based  on  the  stat- 
utes of  the  United  States,  as  from  the  dis- 
cussion of  the  merits  will  be  seen.  Those 
statutes  entered  as  elements  into  the  de- 
cision of  the  circuit  court  of  appeals,  and 
were  necessarj*  elements.  Howard  v.  United 
States,  184  U.  S.  676.  46  L.  ed.  754.  22  Sup. 
Ct.  Rep.  543;  Warner  v.  Searle  *  H.  Co. 
191  U.  S.  195.  205,  48  L.  ed.  145.  147,  24 
Sup.  Ct.  Rep.  79. 

Passing  to  the  m?rits  of  the  case,  the 
question  turns  upon  the  n^spectix-e  equities 
of  the  parties.  Appellants  concede  that  the 
bank  was  not.  bv  the  making  of  the  loans 
SftO 


to  Henningsen,  entitled  to  subrogation  to 
the  righU,  if  any,  of  the  United  ^States  or[41l 
the  laborers  or  materialmen,  and  also  that^ 
if  the  guaranty  company  is  entitled  to  sub- 
rogation to  any  right  of  the  United  States 
government  arising  through  the  buildinsr 
contract,  the  bank  can  make  no  claim  by 
reason  of  the  assignment. 

Henningsen  (for  we  may  leave  Clive  out 
of  consideration)  entered  into  a  contract 
with  the  United  States  to  construct  build- 
ings. The  guaranty  company  was  surety  on 
that  contract.  Its  stipulation  was  not  mere- 
ly that  the  contractor  should  construct  the 
buildings,  but  that  he  should  pay  promptly 
and  in  full  all  persons  supplying  labor  and 
material  in  the  prosecution  of  the  work 
contracted  for.  He  did  not  make  this  pay- 
ment, and  the  guaranty  company,  as  sure^» 
was  compelled  to  and  did  make  the  payment. 
Is  its  equity  superior  to  that  of  one  who 
simply  loaned  money  to  the  contractor,  to  be 
by  him  used  as  he  saw  fit,  either  in  the 
performance  of  his  building  contract  or  in 
any  other  way?  We  think  it  is.  It  paid 
the  laborers  and  materialmen,  and  thus  re- 
leased the  contractor  from  his  obligations  to 
them,  and  to  the  same  extent  released  the 
government  from  all  equitable  obligations 
to  see  that  the  laborers  and  supplymen  were 
paid.  It  did  this  not  as  a  volunteer,  but  by 
reason  of  contract  obligations  entered  into 
before  the  commencement  of  the  work. 
Prairie  State  Xat.  Bank  v.  United  States, 
164  U.  S.  227,  41  L.  ed.  412,  17  Sup.  a. 
Rep.  142,  is  in  point.  In  that  case  Sund- 
bcrg  &  Company,  in  1888,  contracted  with 
the  government  to  build  a  customhouse  at 
Calveston.  Hitchcock  was  suretv  on  that 
contract.  On  February  3,  1890,  in  consider- 
ation of  advances  made  and  to  be  made  bv 
the  Prairie  Bank.  Sundbcrg  k  Company  gave 
a  power  of  attorney  to  a  representative  of 
the  bank  to  receive  from  the  United  States 
the  final  payment  under  the  contract.  In 
May.  1890,  Sundbcrg  &  Company  defaulted 
in  the  performance  of  this  contract  and 
Hitchcock,  as  surety*,  without  any  knowledge 
of  the  alleged  rights  of  the  liank.  assumed 
the  completion  of  the  contract  and  di8bur<icd 
therein  about  $15,000  in  excess  of  the  cur- 
rent payments  from  the  government.  In  a 
contest  between  Hitchcock  and  the  Prairie 
Bank  it  was  held  that  Hitchcock  had  the 
superior  equity,  and  the  judgment  of  the 
court  of  claims  in  his  favor  *for  the  amountt^- 
still  due  from  the  government  was  atBrmed. 
Tlie  bank  loaned  to  Sundberg  &  Company 
about  $6,000  prior  to  the  time  that  they  de- 
faulted in  the  performance  of  their  contract, 
and  prior  to  any  action  by  Hitchcock  in 
completing  the  contract  or  in  paying  out 
money,  so  that  the  bank  actually  parted 
with  '$6,000  of  its  money  before  Hitchcock 
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parted  with  any  of  his.     It  was  held  that  Federal   Constitution  are  not  infringed  by 

Hitchcock's  equity  commenced  with  his  ob-  the    limitation   of    the   hours   of    labor   of 

ligation   in    1888   to  see   that   Sundberg  &  V^.?^"  employed  in  laundries  to  ten  hours 

ComFMiny    duly    performed    their    contract  ^*'^f,„^''"^^,  '"  '?»^f.  *>y,^^T?       ^^    ^  ' 

wiUi^he'  gove'rnm'ent.     Mr.  Justice  White  ^ll  Vplll^e:? '  m'i'y^  ^^^^^^^^^^^^^       *'"''"^ 

delivering  the  opinion  of  the  court,  reviewed  '^    ''              ^ 

the  authorities  at  length  and  discussed  the  [No.    107.] 

1"*^ '»"  *""y-    P."^'**  <P-  232) :    .  Argued  January  15,  1908.    Decided  F.bru- 

"Lnder  the  principles  thus  governing  sub-  *'                            oa    looft 

rogation,  it  is  clear  whilst  Hitchcock  was  ^      ' 

entitled  to  aubrogation.  the  bank  w«  not.  j,  ^^^^^ 

The  former,  ,n  making  h.8  PaynenU.  d.s-  |    g^^^  ^,                      P 

charged  an  obligation  due  by  Sundberg,  for  u*  i.     «       j               •  x.       •     x.      .4; 

Iv           *                   *      v.-  u    u      TI-*  ^*    1  which  affirmed  a  conviction  in  the  Circuit 

the    performance    of    which    he,    Hitchcock,  ^       .  .      *»     /m       i.      *  *#  ix          «    .     ^i.  ^ 

i       J       J      .,       VI'     i.-        *  u-  Court  for  the  County  of  Multnomah  in  that 

was  bound  under  the  obligation  of  his  sure-  ^  .    «             .  .       "^                      i       V  . 

tvshiD      The  bank    on  the  contrary    was  a  *^*^  ^^^  requiring  a  woman  employed  in  a 

■  ^      *^*   ,     .            u     1     X                *     o     J  loundry  to  work  more  than  ten  hours  daily, 

mere  volunteer,  who  lent   money  to  Sund-  .  ^      \ 

berg  on  the  faith  of  a  presumed  agreement  ^     * 

and  of  supposed  rights  acquired  thereunder.  ^^^      "•^  ^®®  '^'®^»  ^**  ^^'  ^^^'  ^^  *  *^- 

The  sole  question,  therefore,  is  whether  the  rw^x.    e    4.            ^  x  j  .     ^^ 

•i  ui    !•         V  u  xu    u     1     1  •       •*  U--  -l"®  facts  are  stated  in  the  opinion, 

equitable  hen  which  the  bank  claims  it  has  '^ 

without  reference  to  the  question  of  its  sub-  Mr.    William    D.    Fenton    argued    tlio 

rogation  is  paramount  to  the  right  of  sub-  cause,  and,  with  Mr.  Henry  H.  Oilfry,  lile<l 

rogation  which  unquestionably  exists  in  fa-  a  brief  for  plaint  iff  in  error: 

\*or  of  Hitchcock.    In  other  words,  the  rights  Women,  within  the  meaning  of  both  the 

of  the  parties  depend  upon  whether  Hitch-  state   and   Federal    Constitutions,   are    per- 

cock's   subrogation    must   be   considered   as  sons  and  citizens,  and  as  such  are  entitled 

arising  from  and  relating  back  to  the  date  to  all  the  privileges  and  immunities  therein 

of  the  original   contract,  or  as   taking  its  provided,  and  are  as  competent  to  contract 

origin  solely  from  the  date  of  the  advance  with  reference  to  their  labor  as  are  men. 

by  him."     '  Re  Leach,   134  Ind.  «G5,  21    L.R.A.   701, 

It  seems  unnecessary  to  again  review  the  34  N.  E.  641 :  Minor  v.  Hnppcrsett.  21  AN'all. 

authorities.     It  is  sufficient  to  say  that  we  163,  22  L.  ed.  627;  Lochner  v.  New  York, 

agree  with  the  views  of  the  circuit  court  of  198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Kep. 

appeals,    expressed    in    its    opinion,    in    the  639;    First  Nat.   Bank  v.   Leonard,  36  Or. 

present  case:  390.  69  Pac.  873. 

''Whatever  equity,  if  any,  the  bank  had  The  right  to  labor  or  employ  labor,  and 

to  the  fund  in  question,  arose  solely  by  rea-  to  make  contracts  in  res|)ect  thereto,  upon 

•on   of   the   loans   it  made   to   Henningsen.  such  terms  as  may  be  agreed  u})on,  is  both 

Henningsen's  surety  was,  upon  elementary  a  liberty  and  a  property  right,  included  in 

principles,  entitled   to  assert  the  equitable  the    conHtitiitional    guaranty    that    no    per- 

doctrine  of  subrogation,   but   it   is  equally  son    shall    be   deprived   of   life,    liberty,   or 

clear  that  the  bank  was  not,  for  it  was  a  property  without  due  process  of  law. 

mere  volunteer,  and  under  no  legal  obliga-  Cooley,  Const.  Lim.  7th  ed.  p.  880;    Kx 

tion  to  loan  its  money.     Prairie  State  Nat.  parte  Kuback.  85  Cal.  274,  9  L.R.A.  482, 

.2]Bank  v.  ♦United  States,  supra :  iEtna  L.  Ins.  20  Am.  St.  Rep.  226,  24  Pac.  737:  Seattle 

Co.  V.  Middleport,  124  U.  S.  534,  31  L.  ed.  v.  Smyth,  22  Wash.  327,  79  Am.  St.  Kep. 

537,  8  Sup.  Ct.  Rep.  625;   Sheldon,  Subro-  939,  60  Pac.   1120:   Low  v.  Reese  Printinir 

gation,  §  240."     See  also  United  States  Fi-  Co.  41  Neb.  146,  24  L.R.A.  702,  43  Am.  St. 

delity  &  G.  Co.  v.  United  States.  204  U.  S.  Rep.  670,  59  N.  W.  362;  Ritchie  v.  People, 

349,  356,  357,  51    L.  ed.  516,  519,  520,  27  156  111.  104,  29  L.R.A.  79,  46  Am.  St.  Rep. 

Sup.  Ct.  Rep.  381.  315,  40  N.  E.  454:   Cleveland  v.  Clements 

The  decree  of  the  Circuit  Court  of  Ap-  Bros.  Constr.  Co.  67  Ohio  St.  210,  .59  L.R.A. 

peals  is  affirmed.  775,  93  Am.  St.  Rep.  670.  65  \.  E.  885; 

Frorer  v.   People.    141    III.    181,    16  L.R.A. 

492,  31  N.  E.  395;    Rraceville  Coal   Co.  v. 

^  ,,,,^,^„    «,^   .     «  People,  147  111.  71,  22  L.R.A.  340,  37  Am. 

CURT  MULLER,  Plff.  in  Err.,  g^    j^       206,  35  N.  E.  62;   State  v.  Good- 
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STATE  OF  OREGON.  Notf.— As  to  validity  of  legislation  regii- 

(See  S.  C.  Reporter's  ed.  412-423.)  ja^i^K  ^'To"t'''  ^a^\~'^^%  J^o^"^^  ^.^^^'?  ""' 

^                       ^  Kansas,  48  L.  ed.  U.  S.  148,  and  People  v. 

Constitutional    law  —  regulating    hours  Orange  County  Road  Constr.  Co.  65  L.R.A. 

of  women  employees.  38;  and  case  note  to  People  v.  Williams,  12 

Rights  under  the  14th  Amendment  to  the  L.R^.(N.S.)   1130. 

52  li.  ed.  ^^^ 
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will,  38  W.  Va.  183,  6  L.R.A.  621,  25  Am. 
St.  Rep.  863,  10  S.  E.  285;  State  v.  Loomis, 
115  Mo.  316,  21  L.R.A.  789,  22  S.  W.  350; 
Re  Morgan,  26  Colo.  415,  47  L.R.A.  52,  77 
Am.  St.  Rep.  269,  58  Pac.  1071;  Lochner  v. 
New  York,  198  U.  8.  63,  49  L.  ed.  940, 
25  Sup.  Ct.  Rep.  539;  State  v.  Buchanan, 
29  Wash.  603,  59  L.R.A.  342,  92  Am.  St. 
Rep.  930,  70  Pac.  52;  State  v.  MuUer,  48  Or. 
252,  85  Pac.  855. 

The  law  operates  unequally  and  unjustly, 
and  does  not  affect  equally  and  impartially 
all  persons  similarly  situated,  and  is  there- 
fore class  legislation. 

Bailey  v.  People,  190  111.  28,  54  L.R.A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98;  Oulf, 
C.  &  S.  F.  R.Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  857;  Soon  Hing  v.  Crowley,  113 
U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  Ritchie  v.  People,  155  111.  107,  21) 
L.R.A.  79.  46  Am.  St.  Rep.  315,  40  X.  £. 
454;  State  v.  Goodwill,  33  W.  Va.  180, 
6  L.R.A.  621,  25  Am.  St  Rep.  863,  10  S. 
E.  285;  Frorer  v.  People,  141  111.  186,  16 
L.R.A.  492,  31  N.  E.  395;  Braceville  Coal 
Co.  V.  People,  147  111.  67,  22  L.R.A.  340, 
37  Am.  St.  Rep.  206,  35  N.  E.  62;  Ex  parte 
Northrup,  41  Or.  493,  69  Pac.  445;  Re 
Morgan,  supra;  Re  House  Bill  No.  203,  21 
Colo.  27,  39  Pac.  431 ;  Re  Eight  Hour  Law, 
21  Colo.  29,  39  Pac.  328. 

It  deprives  the  plaintiff  in  error  and  his 
employees  of  the  right  to  contract  and  be 
contracted  with,  and  deprives  them  of  the 
right  of  private  judgment  in  matters  of 
individual  concern,  and  in  a  matter  in  no 
wise  affecting  the  general  welfare,  health, 
and  morals  of  the  persons  immediately  con- 
cerned, or  of  the  general  public. 

State  V.  Loomis,  115  Mo.  315,  21  L.R.A. 
789,  22  S.  W.  350;  Re  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  636;  People  v.  Gillson,  109 
N.  Y.  389,  4  Am.  St.  Rep.  465,  17  N.  E. 
343;  Godcharles  v.  Wigeman,  113  Pa.  St. 
437,  6  Atl.  354;  State  v.  Fire  Creek  Coal 
k  Coke  Co.  33  W,  Va.  188,  6  LJI.A.  359, 
25  Am.  St.  Rep.  891,  10  S.  E.  288;  State  v. 
Goodwill,  33  W.  Va.  179,  6  L.R.A.  621,  25 
Am.  St.  Rep.  863,  10  S.  E.  285;  Braceville 
Coal  Co.  V.  People,  147  111.  66,  22  L.R.A. 
840,  37  Am.  St.  Rep.  206,  35  N.  E.  62; 
Frorer  v.  People,  141  111.  180,  16  L.R.A. 
492,  31  N.  E.  395;  Ramsey  v.  People,  142 
111.  380,  17  L.R.A.  853,  32  N.  E.  364; 
Ritchie  v.  People,  155  111.  108,  29  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454;  Re 
Morgan,  supra. 

Conceding  that  the  right  to  contract  is 
subject  to  certain  limitations  growing  out 
of  the  duty  which  the  individual  owes  to 
■oeiety,  the  public,  or  to  government,  the 


power  of  the  legislature  to  limit  such  Hght 
must  rest  upon  some  reasonable  basis,  and 
cannot  be  arbitrarily  exercised. 

Ritchie  v.  People,  155  111.  106,  29  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454; 
State  v.  l>K)mis,  115  Mo.  307,  21  L.R.A. 
780,  22  S.  W.  350;  Ex  parte  Kuback,  85 
Cal.  274,  9  L.R.A.  482,  20  Am.  St.  Rep.  226, 
24  Pac.  737;  Cleveland  v.  Clements  Bros. 
Constr.  Co.  67  Ohio  St.  218,  59  L.R.A.  775,  93 
Am.  St.  Rep.  670,  65  N.  E.  885;  SUte  ▼. 
Goodwill,  33  W.  Va.  182,  6  L.R.A.  621,  25 
Am.  St.  Rep.  863,  10  S.  E.  285;  Lochner 
V.  New  York,  198  U.  S.  48,  57,  49  L.  ed. 
937,  941,  25  Sup.  Ct.  Rep.  539. 

Tlie  police  power,  no  matter  how  broad 
and  extensive,  is  limited  and  controlled  by 
the  provisions  of  organic  law. 

Re  Jacobs,  98  N.  Y.  108,  50  Am.  Rep. 
636;  People  v.  Gillson,  supra;  Civil  RighU 
Cases,  109  U.  S.  11,  27  L.  ed.  839,  3  Sup. 
Ct.  Rep.  18;  Mugler  v.  Kansas,  123  U.  8. 
661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep.  273; 
Tiedeman,  Pol.  Power,  §|  3-86;  Ritchie  ▼. 
People,  155  111.  110,  29  L.R.A.  79,  46  Am. 
St.  Rep.  315,  40  N.  E.  454. 

Women,  equally  with  men,  are  endowed 
with  the  fundamental  and  inalienable  rights 
of  liberty  and  property,  and  these  rights 
cannot  be  impaired  or  destroyed  by  legis- 
lative action  under  the  pretense  of  exercis- 
ing the  police  power  of  the  state.  Differ* 
ence  in  sex  alone  does  not  justify  the  de- 
struction or  impairment  of  these  rights. 
Where,  under  the  exercise  of  the  police 
power,  such  rights  are  sought  to  bo  re- 
stricted, impaired,  or  denied,  it  must  dear- 
ly appear  that  the  public  health,  safety,  or 
welfare  is  involved.  This  statute  is  not  de- 
clared to  be  a  health  measure.  The  em- 
ployments forbidden  and  restricted  are  not 
in  fact  or  declared  to  be,  dangerous  to 
health  or  morals. 

Wenham  v.  SUte,  66  Neb.  405,  58  L.R.A. 
825,  91  N.  W.  421 ;  Ritchie  v.  People,  155 
111.  Ill,  29  L.R.A.  79,  46  Am.  St.  Rep.  315, 
40  N.  E.  454;  Frorer  v.  People,  141  111. 
179,  16  L.R.A.  492,  31  N.  E.  395;  Brace- 
ville Coal  Co.  V.  People,  147  111.  72,  22  L. 
R.A.  340,  37  Am.  St.  Rep.  206,  .35  N.  E. 
62;  State  v.  Goodwill,  33  W.  Va.  185,  6 
L.R.A.  021,  25  Am.  St.  Rep.  863,  10  S.  E. 
285;  Re  Morgan,  supra;  Tiedeman,  Pol. 
Power,  f  86,  Tiedeman,  State  &  Federal 
Control  of  Persons  k  Property,  pp.  335- 
.337;  Colon  v.  Lisk,  163  N.  Y.  197,  60  Am. 
St.  Rep.  609,  47  N.  E.  302;  Re  Jacobs,  98 
N.  Y.  115,  50  Am.  Rep.  636;  Lochner  v. 
New  York,  198  U.  S.  48,  57,  68,  60,  49  L. 
ed.  937,  941-943,  25  Sup.  Ct.  Rep.  539; 
People  v.  Williams,  61  Misc.  383,  100  N. 
Y.  Supp.  337,   116  App.  Div.  379,  101   N. 

Y.  Supp.  562. 
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Mr.  Iioiito  D.  Brandeis  argued  the  cause  Holden  t.  Hardy,  109  U.  8.  366,  42  L.  ed. 

and  filed  a  brief  for  defendant  in  error:  780,    18    Sup.    Ct.    Rep.    383;    Jacobson    v. 

The  right  to  purchase  or  sell  labor  is  a  Massachusetts,  197  U.  S.  11,  49  L.  ed.  643, 

part  of  the  ^'liberty"  protected  by  the  14th  25  Sup.  Ct  Rep.  358;  Lochner  v.  New  York, 

Amendment  of  the  Federal  Constitution.  198  U.  8.  48,  49  L.  ed.  937,  25  Sup.  Ct 

Lochner  t.  New  York,  198  U.  8.  45,  53,  Rep.  539)  establish,  we  submit,  conclusive- 

49  L.  ed.  937,  940,  25  Sup.  Ct.  Rep.  539.  ly,  that  there  is  reasonable  ground  for  hold- 

This  right  to  "liberty"  is,  however,  sub-  ing  that  to  permit  women  in  Oregon  to  work 

}ect  to  such  reasonable  restraint  of  action  in  a  "mechanical  establishment,  or  factory, 

as  the  state  may  impose  in  the  exercise  of  or  laundry*'  more  than  ten   hours  in  one 

the    police    power,    for    the    protection    of  day    is    dangerous    to    the    public    health, 

health,  safety,  morals,  and  the  general  wel-  safety,  morals,  or  welfare, 
fare. 

Lochner  v.  New  York,  198  U.  S.  45,  53.  Mr.  H.  B.  Adams  also  argued  the  cause 

67,  49  L.  ed.  937,  940,  945,  25  Sup.  Ct.  Rep.  ior  defendant  in  error. 
559 

The  mere  asaeHion   that   a   aUtute   re-  „  Messrs.  John  Manning,  A.  M.  Crawford, 

.trieting  "liberty"  relatea,  though  in  a  re-  »•  E.  Haney    and  Louis  D.  Brandei.  alao 

mote  degree,  to  the  public  health,  safety,  or  ""!?,  »  »>"«' '»'  defendant  in  error: 

welfare,  doet  not  rmder  it  valid.    Thi  act  .  ^''  *f'  '%.»  «»'«>»*«'le  and  legal  exer- 

murt  have  a  "real  or  .ubeUntial  relation  «««  "f  the  police  power  of  the  state, 

to  the  protection  of  the  public  health  and  „  f  *"^'"1,  \  ^w  ^'o,    «.  !        2P'  u 

the  public  ^fetv."  ?A?^^  ^L^- 1-  f2  \  ^^^n  '  •J"r''""S' 

Ja^cobeon  v.  M«»achuwtt..  197  U.  S.  11,  ?»  Wa.h.  603,  69  I.R.A^  342.  92  Am.  St. 

31.  40  L.  ed.  643.  661,  26  Sup.  Ct.  Rep.  368.  ^J>-  ^^^J^J"''  ^f  =    Com.  v.   Hamilt«l 

It  mu«t  have  "a  more  dirl^et  relation,  as  ^\^^- ^^V^'^^J^'^'^^^  '•  J*"'*.''  ** 

•  ,i,o«.«o  ♦«  «»  ««,!   ««^  4^1.-  ^^A  ;♦— 1#  J..-*  Or.  252,  85  Pac.  855;  Allgeyer  v.  Louisiana, 

a  mrans  to  an  end,  and  the  end  itself  mi'^t  ..  '       ^             '    ^    aoo    17  q,,,.    of 

be  appropriate  and  legitimate."  i^^  ^:J'  f ®»  *^      \!^\     .'Jr.  T .^ 

Lochner  v    New  York    198  U    S    45    56  P"         *  Lawton  v.  Steele,  152  U.  S.  133, 

67.  01.  49  U  ^d.  937,  941,  943,  25  Sup!  Ct!  HI*  ^  \  ^-  ^^^'  .^f '  ^*  ^"P"  !:\^ 

Ren   539  ^^'  Crowley  v.  Christensen,  137  U.  S.  So, 

Such  a  law  will  not  be  sustained  if  the  ^^  ^'  ^'  ^^^*  ^^  ®"P-  ^*-  ^^P*  ^^'*  *^*^^ 

i>ucn  a   law  win  not  oe  sustained  11  tne  Massachusetts    197  U    S    11    49  L. 

court  can  see  that  it  has  no  real  or  sub-  T  ^.'o    of  c    ^*    i>        oVq     t     u 

sUntial   relation   to   public   health,  safety,  ^'  ^3,  25  Sup    Ct   Rep.  358;  I;ochnerir. 

or  welfare,  or  that  it  is  "an  unreasonable  ^^^  ^c^'V^  Fn'o^'J^'  ^\^' ^'J^^l  S 

i«..«,»^M«««^      -«^     -«uu •  4.    *  Sup.   Ct.  Rep.   539;    Ex  parte  Kuback,   85 

unnecessary,     and     arbitrary     interference  ,^  ;   „-.   a  t  »  *    Jot%  ««  *       a*   n       oaa 

*.;♦!.  *y.^  •;-!»♦  «*  «.v«  :»j-  :  1     1  i.    u*  Cal.  274,  9  L.R.A.  482,  20  Am.  St.  Rep.  226, 

With  the  right  of  the  individual  to  his  per-  ^^   «      %»«^     ▼»      1         ^r-ii*           «i   -^c 

•^«.i    i;iwi..r«.    ^  ♦«  «-*^.   •  *«  ♦u^      L.  24  Pac.  737;  People  v.  Williams,  51  Misc. 

sonal    liberty,  or   to  enter   into  those  con-  ^      inn  xr    v    o.„^«    ^^7    lift    a««    tii^ 

tracts  in  relation  to  labor  which  mav  fle^m  ^®^»   ^""  ^'  ^'  ®"PP-  ^^''   ^^®  ^PP"   ^*^' 

xraeia  m  reiauon  to  laoor  wmcn  may  seem  ^     ^    Y.   Supp.  562;   Black,  Const. 

to    him    appropriate  or   necessary   for   the  ^     *        o«r/    r^    oupp.  uu^,   ""^^>  ^«  •" 

•upport  of  himself  and  his  familv"  ^"^^  P'  ^^^'  ^^™-  ^-  Beatty,  15  Pa.  Super. 

STt    4   thelSd   ihSh   r  -legislature  ^'  '' \^''^^  ^^  "^jf/'^  ^«f  T 1 '' 

•eeks    to   acomplish   be    one   to   which    its  J^-  ^Z  J^O.  18  Sup.  Ct    Rep.  383;   Cooley, 

•^  .->-  .^»«..i.    -«j   :*  *!.                         1       J  Const.  Law,  <th  ed.  p.  889. 

power  extends,  and  if  the  means  employed  ««  .    •        *    1        1     •  1  ai 

to  that  end,  although  not  the  wisest  o?  bist,  ?"»  '•'"'*'''"''  '«8»»'*"°»- ^.„    „„  _  ^ 

are  yet  not  plainly  and  palpably  unauthor-  ,,f  T^u.       i",  r?'    1,    i.  ?^  *    k??" 

4  ^j   K«  1-.-    Ai.       *!.            A           ^    •  i.  445:   Re  Oberg,  21  Or.  406,  14  L.R.A.  577, 

ized  by  law,  then  the  court  cannot  inter-  „«   I.        ioa     o         ■»•             /^       i        ii4» 

fere      In  other  words   when  the  validity  of  ^   ^'^'   ^^^'    ^^"  ^'"«  ""•   ^""^^^^y*   ^^^ 

1  I!l*nVl  ^- nJo.Tf/^!i  Tk!  K,;^.      /   ^   /  ^'  S.  7O8,  709,  28  L.  ed.  IHO,  1147,  5  Sup. 

a  statute  is  questioned,  the  burden  of  proof,  ^.    ^        -oa     wt    t.             o*  j.        \a  o*  f 

^  ♦^  -~w»u    i-  „..«-.  lu  -  »»      u            -1   •*  ct.  Rep.  730;  Wenham  v.  State  and  State 

■o  to  speak,  is  upon  those'    who  assail  it.  ^^  .f          ' 

Lochner  v.  New  York,  198  U.  S.  45-68,  ^-  f  "  !''il^5'*;      .1              ^:*  *•       1       ^ 

49  L.  ed.  937-946,  25  Sup.  Ct.  Rep.  539.  ^^'^  ^  ^  ^^?}f;^  uncomititutional  must 

The  validity  of  the  Oregon  statute  must  ^^f.^^^^y  ^n         "1^     in   n      o^n     r    v 

therefore  be  s\i.Uined  unl^s  the  court  can  ^^'"^^  ^-   ^iT^'^^n    ?.  t\  a    L^^ 

4i^A  *u^4^  *\^^  • «*  •     —       J  V.  Portland,  20  Or.  580,  13  L.R.A.  533,  27 

find  that  there  is  no  "fair  ground,  reason-  _       ^^„      *  ,  .          .,    *         mt  tt    o    oa^ 

-KL-.  ;«  ..^  ^*  u^u    ♦^  — «  *u..4.  ♦u  Pac.  263;  Atkm  v.  Kansas,  191  U.  S.  207, 

able  in  and  of  itself,  to  say  that  there  is  „„,    aq  i    ^    wa    iica    oi  q««    p*    w«« 

material   danger  to  the   public  health    (or  ?23,  ^8  L.  ed    148    158    24  Sup^  Ct    Rep. 

safety),  or  to  the  health    (or  safety)    of  !^4;  M^Culloch  v.  Maryland,  4  Wheat.  316, 

the  employees  (or  to  the  general  welfare),  ^^^*  *  ^'  ^'  ^'*''  '^^• 
if  the  hours  of  labor  are  not  curtailed." 

Lochner  v.  New  York,  198  U.  S.  45,  61,  ^»*.  Justice  Brewer  delivered  the  opinion 

49  L.  ed.  937,  943,  25  Sup.  Ct.  Rep.  539.  of  the  court: 

The  facts  of  common  knowledge  of  which  On  February  19,  1903,  the  legislature  of 

the   court    may   take   judicial    notice    (see  the  state  of  Oregon  passed  an  act  (Session 
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Laws  1903,  p.  148)  the  first  section  of  which 
is  in  these  words: 

"Sec.  1.  That  no  female  (shall)  be  em- 
ployed in  any  mechanical  establishment,  or 
factory,  or  laundry  in  this  state  more  than 
ten  hours  during  any  one  day.  The  hours 
of  work  may  be  so  arranged  as  to  permit 
[417]the  employment  of  females  ♦at  any  time  so 
that  they  shall  not  work  more  than  ten 
hours  during  the  twenty-four  hours  of  any 
one  day." 

Sec.  3  made  a  violation  of  the  provisions 
of  the  prior  sections  a  misdemeanor  subject 
to  a  fine  of  not  less  than  $10  nor  more  than 
$25.  On  September  18,  1906,  an  informa- 
tion was  filed  in  the  circuit  court  of  the 
state  for  the  county  of  Multnomah,  char- 
ging that  the  defendant  "on  the  4th  day  of 
September,  a.  d.  1905,  in  the  county  of 
Multnomah  and  state  of  Oregon,  then  and 
there  being  the  owner  of  a  laundry,  known 
as  the  Grand  Laundry,  in  the  city  of  Port- 
land, and  the  employer  of  females  therein, 
did  then  and  there  unlawfully  permit  and 
suffer  one  Joe  Hasclbock,  he,  the  said  Joe 
Haselbock,  then  and  there  being  an  over- 
seer, superintendent,  and  agent  of  said  Curt 
Muller,  in  the  said  Grand  Laundry,  to  re- 
quire a  female,  to  wit,  one  Mrs.  E.  Gotcher, 
to  work  more  than  ten  hours  in  said  laun- 
dry on  said  4th  day  of  September,  A.  D. 
1905,  contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Oregon." 

A  trial  resulted  in  a  verdict  against  the 
defendant,  who  was  sentenced  to  pay  a  fine 
of  $10.  The  supreme  court  of  the  state  af- 
firmed the  conviction  (48  Or.  252,  85  Pac. 
865),  whereupon  the  case  was  brought  here 
on  writ  of  error. 

The  single  question  is  the  constitution- 
ality of  the  statute  under  which  the  defend- 
ant was  convicted,  so  far  as  it  affects  the 
work  of  a  female  in  a  laundry.  That  it 
does  not  conflict  with  any  provisions  of 
the  state  Constitution  is  settled  by  the  de- 
cision of  the  supreme  court  of  the  state. 
The  contentions  of  the  defendant,  now  plain- 
tiff in  error,  are  thus  stated  in  his  brief: 

"  ( 1 )   Because    the    statute    attempts    to 
prevent  persons  aui  juris  from  making  their 
own   contracts,  and  thus  violates  the  pro 
visions  of  the  I4th  Amendment,  as  follows: 

"  'No  state  shall  make  or  enforce  any  law 
which  shall   absidge  the   privileges  or   im- 
munities of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  proc- 
ess of  law;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  tlie 
laws.* 
(418]     *"2.  Because  the  statute  does  not  apply 
equally   to   all    persons   similarly   situated, 
mad  ia  claaa  i^sJation. 
S»4 


"(3)  The  sUtute  is  not  a  valid  exercise 
of  the  police  power.  The  kinds  of  work 
prescribed  are  not  unlawful,  nor  are  they 
declared  to  be  immoral  or  dangerous  to  the 
public  health;  nor  can  such  a  law  be  sus- 
tained on  the  ground  that  it  is  designed  to 
protect  women  on  account  of  their  sex. 
There  is  no  necessary  or  reasonable  connec- 
tion between  the  limitation  prescribed  by 
the  act  and  the  public  health,  safety,  or 
welfare." 

It  is  the  law  of  Oregon  that  women,  wheth- 
er married  or  single,  have  equal  contractual 
and  personal  rights  with  men.  As  said  by 
Chief  Justice  Wolverton,  in  First  Nat. 
Bank  v.  Leonard,  36  Or.  390,  396,  59  Pac. 
873,  874,  after  a  review  of  the  various 
statutes  of  the  state  upon  the  subject: 

"We  may  therefore  say  with  perfect  con- 
fidence that,  with  these  three  sections  upon 
the  statute  book,  the  wife  can  deal,  not  only 
with  her  separate  property,  acquired  from 
whatever  source,  in  the  same  manner  as 
her  husband  can  with  property  belonging 
to  him.  but  that  she  may  make  contracts 
and  incur  liabilities,  and  the  same  may  be 
enforced  against  her,  the  same  as  if  she 
were  a  feme  sole.  There  is  now  no  resid- 
uum of  civil  disability  resting  upon  her 
which  is  not  recognized  as  existing  against 
the  husband.  The  current  runs  steadily 
and  strongly  in  the  direction  of  the  emanci- 
pation of  the  wife,  and  the  policy,  as 
disclosed  by  all  recent  legislation  upon  the 
subject  in  this  state,  is  to  place  her  upon 
the  same  footing  as  if  she  were  a  feme  sole, 
not  only  with  respect  to  her  separate  prop- 
erty, but  as  it  affects  her  right  to  make 
binding  contracts;  and  the  most  natural 
corollary  to  the  situation  is  that  the  reme- 
dies for  the  enforcement  of  liabilities  in- 
curred are  made  coextensive  and  coequal 
with  such  enlarged  conditions." 

It  thus  appears  that,  putting  to  one  side 
the  elective  franchise,  in  the  matter  of  per- 
sonal and  contractual  rights  they  stand  on 
the  same  plane  as  the  other  sex.  Their 
rights  in  these  respects  can  no  more  be 
infringed  than  the  equal  riglits  of  their 
brothers.  We  held  in  Lochner  v.  New  York, 
198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct. 
Rep.  539,  that  *a  law  providing  that  nof^  ^ 
laborer  shall  be  required  or  permitted  to 
work  in  bakeries  more  than  sixty  hours  in 
a  week  or  ten  hours  in  a  day  was  not,  as 
to  men,  a  legitimate  exercise  of  the  police 
power  of  the  state,  but  an  unreasonable, 
unnecessary,  and  arbitrary  interference  with 
the  right  and  liberty  of  the  individual  to 
contract  in  relation  to  his  labor,  and  as 
such  was  in  conflict  with,  and  void  under, 
the  Federal  Constitution.  That  decision  ii 
invoked  by  plaintiff  in  error  as  decisive  of 
the  question  before  us.     But  this  assumes 
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that  the  difference  between  the  sexes  does 
not  justify  a  different  rule  respecting  a  re- 
striction  of  the  hours  of  labor. 

In  |>atent  cases  counsel  are  apt  to  open 
the  argument  with  a  discussion  of  the  state 
of  the  art.  It  may  not  be  amiss,  in  the 
present  case,  before  examining  the  consti- 
tutional question,  to  notice  the  course  of 
legislation,  as  well  as  expressions  of  opinion 
from  other  than  judicial  sources.  In  the 
brief  filed  by  Mr.  Louis  D.  Brandeis  for 
the  defendant  in  error  is  a  very  copious 
collection  of  all  these  matters,  an  epitome 
of  which  is  found  in  the  margin .f 
ISO]  *Whlle  there  have  been  but  few  decisions 
bearing  directly  upon  the  question,  the  fol- 
lowing sustain  the  constitutionality  of  such 
legislation:  Com.  v.  Hamilton  Mfg.  Co.  120 
Mass.  383;  Wenham  v.  State,  «5  Xeb.  :J94, 
400,  406,  58  L.R.A.  825,  91  N.  W.  421; 
SUte  V.  Buchanan,  29  Wash.  602,  59  L.R.A. 
342,  92  Am.  St.  Rep.  930,  70  Pac.  52;  Com. 
V.  Beatty,  15  Pa.  Super.  Ct.  5,  17;  against 
them  is  the  case  of  Ritchie  v.  People,  155 
111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep.  315, 
40  X.  E.  454. 

The  legislation  and  opinions  referred  to 
in  the  margin  may  not  be,  technically 
speaking,  authorities,  and  in  them  is  little 
or  no  discussion  of  the  constitutional  ques- 
tion presented  to  us  for  determination,  yet 
they  are  significant  of  a  widespread  belief 
that  woman's  physical  structure,  and  the 
functions  she  performs  in  consequence  there- 
of, justify  special  legislation  restricting  or 


qualifying  the  conditions  under  which  she 
should  be  permitted  to  toil.  Constitutional 
questions,  it  is  true,  are  not  settled  by  even 
a  consensus  of  present  public  opinion,  for  it 
is  the  peculiar  value  of  a  written  constitu- 
tion that  it  places  in  unchan^ring  form  lim- 
itations upon  legislative  action,  and  thus 
gives  a  permanence  and  stability  to  popular 
government  which  otherwise  would  be  lack- 
ing. At  the  same  time,  when  a  question  of 
fact  is  debated  and  debatable,  and  the  ex- 
tent to  *which  a  special  constitutional  lim-[491] 
itation  goes  is  affected  by  the  truth  in  re- 
spect to  that  fact,  a  wiilespread  and  long- 
continued  belief  concerning  it  is  worthy  of 
consideration.  We  take  judicial  cognizance 
of  all  matters  of  general  knowledge. 

It  is  undoubtedly  true,  as  more  than 
once  declared  by  this  court,  that  the  general 
right  to  contract  in  relation  to  one's  busi- 
ness is  part  of  the  liberty  of  the  individual, 
protected  by  the  14th  Amendment  to  the 
Federal  Constitution;  yet  it  is  equally  well 
settled  that  this  libertv  is  not  absuUitc  and 

» 

extending  to  all  contracts,  and  that  a  state 
may,  without  conflicting  with  the  provisions 
of  the  14th  Amendment,  restrict  in  many 
respects  the  individual's  power  of  contract. 
Without  stopping  to  discuss  at  length  the 
extent  to  which  a  state  may  act  in  this  re- 
spect, we  refer  to  the  following  cases  in 
which  the  question  has  been  considered: 
Allgeyer  v.  Louisiana,  165  U.  S.  578.  41 
L.  ed!  832,  17  Sup.  Ct.  Rep.  427;  Holden  v. 


tThe  following  legislation  of  the  states  im- 
poses restriction  in  some  form  or  another 
upon   the   hours  of   labor   that    may   be   re- 

Suired  of  women:  Massacliu<*etts:  1874, 
lev.  I^ws  1902,  chap.  100,  $  24;  Rho<le  Is- 
land- 1885,  Acts  and  Resolves  lf)02,  chap. 
994,  p.  73;  Louisiana:  188(1,  Rev.  Laws 
1904,  vol.  1,  $  4,  p.  989;  Connecticut:  1887, 
Oen.  SUt.  Revision  1902,  §  4091;  Maine: 
1887,  Rev.  Stat.  1903,  chap.  40.  §  48:  New 
Hampshire:  1887,  Laws  1907,  chap.  94,  p. 
95;  Maryland:  1888,  Pub.  Gen.  Laws  1903, 
art.  100,  §  1;  Virginia:  1890,  Code  1904. 
title  51A,  chap.  178A,  $  36576;  Pennsylva- 
nia: 1897,  I-aws  1905,  No.  226,  p.  352;  New 
York:  1899,  Laws  1907,  chap.  507,  §  77, 
subdiv.  3,  p.  1078;  Nebraska:  1899.  Comp. 
SUt.  1905,  $  7955,  p.  1986;  Washington: 
Stat.  1901,  chap.  68,  f  1,  p.  118;  Colorado: 
Acts  1903,  chap.  138,  §  3,  p.  310;  New  Jer- 
fiey:  1892,  Gen.  Stat.  1895,  p.  2350,  §§  60, 
67;  Oklahoma:  1890,  Rev.  Stat.  1903,  chap. 
25,  art.  58,  f  729;  North  Dakota:  1877, 
Rev.  Code  1905,  ft  9440;  South  Dakota: 
1877,  Rev.  Code  (Penal  Code,  $  764),  p. 
1185;  Wisconsin:  1867,  Code  1898,  $  1728; 
South  Carolina:     Acts  1907,  No.  233. 

In  foreign  legislation  Mr.  Brandeis  calls 
attention  to  these  statutes:  Great  Britain, 
1844:  Law  1901,  1  Edw.  VII.  chap.  22. 
France,  1848:  Act  Nov.  2,  1892,  and  March 
30,    1900.     Switzerland,  Canton  of  Glarus, 
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1848:  Federal  1-aw  1877,  art.  2.  «  1.  Aus- 
tria. 185,-);  Acts  1807,  art.  90a,  §§  1-3.  Hol- 
land, 1889:  art.  5,  §  I.  Italy,  June  19,  1902, 
art.  7.    Germany,  I^ws  1891. 

Then  follow  extracts  from  over  ninety  re- 
ports of  committees,  bureaus  of  statistics, 
commissioners  of  hygiene,  insi>ectors  of  fac- 
tories, both  in  this  country  and  in  Europe, 
to  the  etrect  that  long  hours  of  lalx)r  are 
dangerous  for  women,  primarily  l)ecause  of 
their  special  physical  organization.  The 
matter  is  discussed  in  these  reports  in  dif- 
ferent asi)ect8,  but  all  agree  as  to  the  dan- 
ger. It  would.,  of  course,  take  too  much 
space  to  give  these  reports  in  detail.  Fol- 
lowing them  are  extracts  from  similar  re- 
ports discussing  the  general  berefits  of  short 
hours  from  an  economic  aspect  of  the  ques- 
tion. In  many  of  these  reports  individual 
instances  are  given  tending  to  support  the 
general  conclusion.  Perhaps  the  general 
scope  and  character  of  all  these  reports  may 
be  summed  up  in  what  an  inspector  for  Han- 
over says:  "The  reasons  for  the  reduction 
of  the  working  day  to  ten  hours — (a)  the 
physical  organization  of  women,  (b)  her 
maternal  functions,  (c)  the  rearing  and 
education  of  the  children,  (d)  the  mainte- 
nance of  the  home — are  all  so  important  and 
so  far-reaching  that  the  need  for  such  re- 
duction need  hardly  be  discussed.** 
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Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383;  Lochner  v.  New  York,  supra. 

TLat  woman's  physical  structure  and  the 
performance  of  maternal  functions  place  her 
at  a  disadvantage  in  the  struggle  for  sub- 
sistence is  obvious.  This  is  especially  true 
when  the  burdens  of  motherhood  are  upon 
her.  Even  when  they  are  not,  by  abundant 
testimony  of  the  medical  fraternity  con- 
tinuance for  a  long  time  on  her  feet  at 
work,  repeating  this  from  day  to  day,  tonds 
to  injurious  effects  upon  the  body,  and,  as 
healthy  mothers  are  essential  to  vigorous 
offspring,  the  physical  well-being  of  woman 
becomes  an  object  of  public  interest  and 
care  in  order  to  preserve  the  strength  and 
vigor  of  the  race. 

Still  again,  history  discloses  the  fact 
that  woman  has  always  been  dependent 
upon  man.  He  established  his  control  at 
the  outset  by  superior  physical  strength, 
and  this  control  in  various  forms,  with 
diminishing  intensity,  has  continued  to  the 
prrspnt.  As  minors,  though  not  to  the  same 
extent,  she  has  been  looked  upon  in  the 
courts  as  needing  especial  care  that  her 
rights  may  be  preserved.  Education  was 
long  denied  her,  and  while  now  the  doors  of 
the  schoolroom  are  opened  and  her  oppor- 
tunities for  acquiring  knowledge  are  great, 
[42 2] yet  even  with  that  and  the  *con»equent  in- 
crease of  capacity  for  business  alTairs  it  is 
still  true  that  in  the  struggle  for  subsist- 
ence she  is  not  an  equal  competitor  with 
her  brother.  Though  limitations  upon  per- 
sonal and  contractual  rights  may  be  re- 
moved by  legislation,  there  is  that  in  her 
disposition  and  habits  of  life  which  will 
operate  against  a  full  assertion  of  tliose 
rights.  She  will  still  be  where  some  legis- 
lation to  protect  her  seems  necessary  to  se- 
cure a  real  equality  of  right.  Doubtless 
there  are  individual  exceptions,  and  there 
are  many  respects  in  which  she  has  an  ad- 
vantage over  him;  but  looking  at  it  from 
the  viewpoint  of  the  effort  to  maintain  an 
independent  position  in  life,  she  is  not  upon 
an  equality.  Differentiated  by  these  mat- 
ters from  the  other  sex,  she  is  properly 
placed  in  a  class  by  herself,  and  legislation 
designed  for  her  protection  may  be  sus- 
tained, even  when  like  legislation  is  not 
necessary  for  men,  and  could  not  be  sus- 
tained. It  is  impossible  to  close  one's  eyes 
to  the  fact  that  she  still  looks  to  her  broth- 
er and  depends  upon  him.  Even  though  all 
restrictions  on  political,  personal,  and  con- 
tractual rights  were  taken  away,  and  she 
stood,  so  far  as  statutes  are  concerned, 
upon  an  absolutely  equal  plane  with  him,  it 
would  still  be  true  that  she  is  so  constituted 
that  she  will  rest  upon  and  look  to  him  for 
protection:  that  her  physical  structure  and 
s  proper  diacharge  of  her  maternal  func- 
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tions — having  in  view  not  merely  her 
health,  but  the  well-being  of  the  race — ^jus- 
tify legislation  to  protect  her  from  the 
greed  as  well  as  the  passion  of  man.  The 
limitations  which  this  statute  places  upon 
her  contractual  powers,  upon  her  right  to 
agree  with  her  employer  as  to  the  time  she 
shall  labor,  are  not  imposed  solely  for  her 
benefit,  but  also  largely  for  the  benefit  of  all. 
Many  words  cannot  make  this  plainer.  The 
two  sexes  differ  in  structure  of  body,  in  the 
functions  to  be  performed  by  each,  in  the 
amount  of  physical  strength,  in  the  capaci- 
ty for  long-continued  labor,  particularly 
when  done  standing,  the  influence  of  vigor- 
ous health  upon  the  future  well-being  of 
the  race,  the  self-reliance  which  enables  one 
to  assert  full  rights,  and  in  the  capacity  to 
maintain  the  struggle  for  subsistence.  This 
difference  *  justifies  a  difference  in  lcgisla-[4 
tion,  and  upholds  that  which  is  designed  to 
compensate  for  some  of  the  burdens  which 
rest  upon  her. 

We  have  not  referred  in  this  discussion 
to  the  denial  of  the  elective  franchise  in 
the  state  of  Oregon,  for  while  that  may  dis- 
close a  lack  of  political  equality  in  all 
things  with  her  brother,  that  is  not  of  itself 
decisive.  The  reason  runs  deeper,  and  rests 
in  the  inherent  difference  between  the  two 
sexes,  and  in  the  different  functions  in  life 
which  they  perform. 

For  the«*e  reasons,  and  without  questioning 
in  any  respect  the  decision  in  J^iehner  v. 
New  York,  we  are  of  the  opinion  that  it 
cannot  be  adjudged  that  the  act  in  question 
is  in  conflict  with  the  Federal  Constitution, 
so  far  as  it  respects  the  work  of  a  female 
in  a  laundry,  and  the  judgment  of  the  Su- 
preme Court  of  Oregon  is  affirmed. 


FRANKLIN    BlEX,    Plff.    in    Err., 

V. 

BEVERLY  R.  ROBINSON,  Receiver  of  the 
Property  and  Assets  of  the  Ilaigiit  h, 
Freese  Company. 

(See  S.  C.  Reporter's  ed.  423-428.) 

Error  to  circuit  courts  when  Jurisdic* 

tion  Is  In  issue. 

1.  A  writ  of  error  from  the  Federal  Su* 
preme  Court  to  a  circuit  court,  authorized 
by  the  act  of  March  3,  1891  (26  Stat,  at  L. 
827,  chap.  617,  U.  S.  Comp.  SUt.  11)01,  p. 
549),  §  5,  when  the  jurisdiction  of  the  low- 
er  court  is  in  issue,  cannot  be  maintained 
because  of  a  question  as  to  the  jurisdiction 
of  that  court  in  respect  to  its  general  au- 

Note. — As  to  direct  review  in  Federal 
Supreme  <Ik>urt  of  judgments  of  district  and 
circuit  courts,  see  note  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  741. 
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thority  as  a  ludicial  tribunal,  or  its  power 
as  a  court  of  equity. 

Error  to  circuit  court  ^  f  riToBoasness  of 
FMeral  questions. 

2.  The  contention  that  constitutional 
rights  to  trial  by  jury  and  to  due  process 
of  law  are  infringed  by  the  action  of  a  Fed- 
eral circuit  court,  after  appointing  receivers 
of  the  assets  and  property  of  a  corporation, 
and  enjoining  any  interference  with  such 
property,  in  compelling  repayment  by  sum- 
mary process,  after  due  notice  and  opportu- 
nity for  hearing,  from  one  who,  with  knowl- 
edge of  the  injunction,  collects  a  check 
dra\vn  in  his  favor  by  the  corporation  to 
satisfy  a  debt,  and  in  denying  his  applica- 
tion to  compel  the  bringing  of  an  action  at 
law  for  the  recovery  of  the  proceeds  of  the 
check,  is  too  frivolous  to  serve  as  the  foun- 
dation of  a  writ  of  error  from  the  Supreme 
Court. 

[No.  136.] 

Submitted  January  27,  1908.     Decided  Feb- 
ruary 24,  1908. 

IX  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  requiring 
the  repayment  to  the  receivers  of  a  corpora- 
tion of  the  proceeds  of  a  check  drawn  by 
such  corporation,  which  was  collected  with 
knowledge  of  an  injunction  restraining  in- 
terference with  the  corporate  assets  or  prop- 
erty.    Dismissed  for  want  of  jurisdiction. 

See  Kame  case  below,  146  Fed.  267. 

The  facts  arc  stated  in  the  opinion. 

^Ir.  Albert  I.  Sire  submitted  the  cause 
for  plaint ilT  in  error. 

• 

Messrs.  Roger  Foster  and  G.   Thomas 

Dunlop  submitted  the  cause  for  defend- 
ant in  error.  Mr.  Frederick  J.  Moses  was 
on  the  brief. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

By  a  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Massachu- 
setts, James  D.  Colt  was  appointed  receiver 
of  the  property  and  assets  of  the  Haight 
&  Freese  Company,  a  New  York  corporation, 
then  ostensibly  engaged  in  business  as  stock 
brokers  in  New  York,  Boston.  Philadelphia, 
and  other  cities.  Subsequently,  and  on  May 
9,  1905,  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New 
York,  upon  a  bill  filed  on  behalf  of  one  Ridg- 
way  Bowker  against  the  said  Haight  & 
Freese  Company  and  others,  Colt  and  one 
Edmonds  were  appointed  temporary  receivers 
of  the  same  corporation,  ''both  original  and 
as  ancillary  to  said  decree  of  the  circuit 
court  of  the  United  States  for  the  district 
of  Massachusetts.''  The  order  appointing 
receivers  also  contained  a  clause  enjoining 
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the  defendants,  various  other  named  peraons 
and  corporations,  and  all  persons  and  cor- 
porations generally,  from  paying  over  or 
transferring  any  of  the  money,  property,  ef- 
fects, or  assets  of  the  corporation  to  any  per- 
son other  than  the  receivers.  On  the  same 
day  that  the  receivers  were  appointed,  but 
before  the  filing  of  the  bill  of  complaint,  an 
officer  of  the  Haight  &  Freese  Company  gave 
to  Franklin  Bien,  an  attorney  at  law,  a 
check  drawn  on  the  Colonial  Bank  of  the 
city  *of  New  York,  in  which  were  on  deposit[4S 
funds  of  the  company,  and  later  in  the  day 
Mr.  Bien  learned  of  the  appointment  of  the 
receivers  and  the  terms  of  the  order.  The 
check  was  certified  on  the  following  day, 
was  then  indorsed  by  Bien,  and  collected 
through  a  third  party.  In  June  following, 
upon  the  petition  of  the  receivers,  a  rule 
was  issued  requiring  Mr.  Bien  to  show  cause 
why  an  order  should  not  be  made  requiring 
him  to  pay  to  the  receivers  the  money  thus 
collected  on  the  check,  with  interest.  The 
application  was  hc^rd  upon  affidavits,  and 
.in  order  was  issued  by  the  circuit  judge  re- 
quiring [Mr.  Bien  to  pay  the  money  to  the 
receivers,  with  interest,  within  ten  days 
after  the  service  of  the  order.  Bien  there- 
upon sued  out  this  writ  of  error.  In  addi- 
tion to  allowing  the  writ  of  error  the  circuit 
judge  certified  that  the  .  application  was 
mado  "upon  the  ground  that  this  [circuit] 
court  had  no  jurisdiction  to  make  the  order, 
as  in  said  petition  for  appeal  and  assign- 
ment of  errors  appears,''  and  it  was  further 
certified  ''that  the  question  of  jurisdiction 
was  involved  in  making  the  order  of  May 
29,  190G.'* 

The  alleged  errors  assigned  are,  in  sub- 
stance, that  the  court  below  had  not  juris- 
diction over  the  plaintiff  in  error  or  the  sub- 
ject-matter of  the  proceedings  (1)  because 
the  plaintiff  in  error  was  not  an  officer  of 
the  Haight  &  Free.se  Company;  (2)  because 
the  check  was  received  prior  to  the  filing  M 
the  bill  of  complaint  and  the  appointment  of 
receivers;  and  (3)  because  the  right  of  the 
receivers  to  the  fund  could  not  be  deter- 
mined in  a  summary  proceeding,  but  could 
only  be  adjudged  in  an  action  at  law  to  re- 
cover the  proceeds  of  the  check. 

It  was  also  assigned  as  error  that  the 
plaintiff"  in  error  was  deprived  of  a  jury 
trial,  contrary  to  his  rights  under  the  Con- 
stitution of  the  United  States,  and  tliat 
the  circuit  court  had  refused  and  denied  his 
application  ''to  compel  the  defendant  in  er* 
ror  to  bring  any  action  he  may  be  advised 
for  the  recovery  of  the  said  sum  of  $2,000," 
which  denial  operated  to  "deprive  the  plain- 
tiff' in  error  of  his  property  without  due 
process  of  law  as  provided  for  by  the  Con- 
stitution and  laws  of  the  United  States." 

*  In  the  brief  of  counsel  it  is  further  urged[4Si 
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that  the  circuit  court  was  without  jurisdic- 
tion to  appoint  the  receivers,  the  contention 
beinfif  tliat  the  case  presented  by  the  bill 
was  not  one  cognizable  in  a  court  of  equity, 
but  that  the  remedy  of  the  complainant  was 
in  an  action  at  law. 

The  case  will  be  disposed  of  by  our  ruling 
upon  a  motion  which  has  been  made  to  dis- 
miss the  writ  of  error  for  want  of  jurisdic- 
tion in  this  court  over  the  same. 

The  writ  of  error  was  applied  for  and  al- 
lowed upon  the  question  of  the  jurisdiction 
of  the  circuit  court.  By  the  first  clause  of 
§  .3  of  the  act  of  March  3,  1801  [20  Stat, 
at  L.  827,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549],  it  is  provided  that  appeals  or  writ 
of  error  may  be  taken  from  the  district 
courts  or  from  the  existing  circuit  courts 
direct  to  this  court  "in  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issue; 
in  such  cases  the  question  of  jurisdiction 
alone  sliall  be  certified  to  the  Supreme  Court 
from  the  court  below  for  decision."  The 
scope  and  meaning  of  this  clause  has  not  in- 
frequently been  the  subject  of  consideration, 
and  the  prior  authorities  are  reviewed  in 
Hoanl  of  Trade  v.  Hammond  Elevator  Co. 
198  U.  S.  424.  49  L.  ed.  1111,  25  Sup.  Ct. 
Kep.  740,  where  the  court  said  (p.  432)  : 

**lt  has  been  definitely  settled  that  it  [the 
section]  must  be  limited  t<>  cases  where  the 
jurisdiction  of  tlie  Federal  court  as  a  Fed- 
eral court  irt  put  in  issue,  and  that  questions 
of  jurist! ietioii  applicable  to  the  state  courts, 
as  well  as  to  the  Federal  courts,  are  not 
within  its  scope.*' 

In  Scliweer  v.  Brown.  105  V.  S.  171,  49  L. 
cd.  144,  25  Sup.  Ct.  Rep.  15.  we  declared 
that  an  issue  as  to  the  authority  of  the 
court,  arising  in  a  sunmuiry  proceeding  in 
bankrupt cv.  to  compel  repayment  of  money, 
part  of  the  assets  of  the  bankrupt's  estate, 
was  not  embraced  in  the  first  of  the  classes 
of  cases  enumerated  in  S  5  of  the  judiciary  | 
act  of  1891,  as  that  class  only  includes  cases 
where  the  question  is  as  to  the  jurisdiction 
of  <-ourts  of  the  United  States  as  such.  And 
in  Smith  v.  McKay,  161  U.  S.  355,  40  L.  ed. 
731.  H)  Sup.  Ct.  Rep.  490,  it  was  held  that 
the  question  wheth(»r  the  remedy  was  at  law 
or  in  equity  did  not  involve  the  jurisdiction 
of  a  Ketleral  court  as  such,  and  the  case  was 
disnii^si'd.  Obviously,  therefore,  in  the  case 
t4271:it  bar  *the  jurisdiction  of  the  circuit  court 
in  res])ect  to  its  power  as  a  court  of  the 
(  tiilt'ii  States  was  not  assailed,  either  in 
the  assigimient  of  errors  or  in  the  argument 
at  bar.  The  jurisdiction  of  the  court  was 
questioned  merely  in  respect  to  its  general 
authority  as  a  judicial  tribunal,  to  enter- 
tain the  summary  proceeding  against  Bien, 
initiated  by  the  rule  to  show  cause,  or  its 
power  as  a  court  of  equity  to  entertain  the 
suit  of  Bowker  and  aiTord  him  equitable  re- 

sas 


lief,  and  we  cannot,  therefore,  under  the 
clause  of  the  judiciary  act  above  referred  to, 
l)ass  upon  the  questions  asserting  a  want  of 
jurisdiction  in  the  circuit  court. 

As  the  writ  of  error  was  allowed  upon  as- 
signments claimed  to  present  questions  as  to 
the  jurisdiction  of  the  circuit  court,  and  the 
circuit  judge  certified  the  question  of  juris- 
diction, the  writ  might  well  be  treated  as 
bringing  up  only  jurisdictional  questions. 
Inasmuch,  however,  as  the  right  to  bring  a 
case  direct  to  this  court  exists  when  con- 
stitutional questions  are  raised  and  decided 
in  the  circuit  court,  we  will  briefly  notice 
the  assignments  not  stated  as  jurisdictional, 
viz.,  that  the  denial  of  a  jury  trial  was  an 
invasion  of  rights  under  the  Constitution  of 
the  United  States,  and  that  the  refusal  to 
compel  the  receiver  to  bring  an  action  at 
law  for  the  recovery  of  the  $2,000  paid  by 
the  bank  was  a  deprivation  of  property 
without  due  process  of  law.  The  record  does 
not  contain  the  bill  of  complaint  upon  which 
the  court  made  its  order  appointing  receiv- 
ers  of,  and  enjoining  interference  by  third  par- 
ties with  the  assets  of,  the  Haight  &  Freese 
Company.  It  is  shown,  however,  that  that 
com])any,  represented  by  Mr.  Bien  as  its  so- 
licitor, moved  to  set  aside  the  order  as  hav- 
ing been  "inadvertently  granted,  and,  among 
otlier  grounds,  that  the  court  was  without 
jurisdiction."  This  motion  was  denied, 
"with  leave  to  renew  should  the  order  in  the 
Massachusetts  district  be  vacated,"  and  such 
action  by  the  court  appears  to  have  been  ac- 
quiesced in  by  the  Haight  k  Freese  Com- 
pany. Even  if  it  be  assumed  that  the  ob- 
jection was  available  to  Bien,  no  suflficient 
reason  has  been  stated  warranting  us  in  de- 
ciding that  the  circuit  court  acted  without 
jurisdiction.  *and  we  must  assume  that  the[4S 
apiK)intment  of  the  receivers  and  the  making 
of  the  injunction  order  was  rightful.  As 
to  the  money  collected  on  the  check,  the  ar- 
gument at  bar  on  behalf  of  the  plaintiflf  in 
error  pnjceeded  upon  the  manifestly  incor- 
rect hy|K)thesi8  that  the  delivery  to  Bien  of 
the  check  was  the  equivalent  of  the  payment 
of  the  money  ordered  by  the  check  to  be 
paid. 

Reduced  to  its  last  analysis,  the  conten- 
tion of  this  branch  of  the  case  is  that  a 
court  of  equity,  which,  in  the  due  exercise  of 
jurisdiction,  had  appointed  receivers  of  the 
assets  and  property  of  a  corporation,  and 
enjoined  interference  by  others  with  such 
proi)erty,  was  without  power,  by  summary 
process,  after  due  notice  and  opportunity 
to  be  heard,  to  compel  a  repayment  by  one 
who,  with  knowledge  of  the  order  of  injunc- 
tion, and  in  violation  of  its  terms,  took  in 
satisfaction  of  an  indebtedness  from  a  debtor 
to  the  corporation,  property  forming  part  of 

208  U.  S. 


1M7. 


NOTLBT  ▼.  BlOWN. 


428,  420 


the  assets  of  such  corporation.  We  think 
the  contention  and  the  assignments  of  error 
based  thereon  are  so  manifestly  frivolous  as 
to  be  utterly  insufficient  to  serve  as  the 
foundation  for  a  writ  of  error. 

It  is  unnecessary  to  pass  upon  various 
other  objections  to  our  jurisdiction  over  tlie 
writ,  made  on  behalf  of  the  defendant  in 
error,  as  it  plainly  results  that  the  motion 
to  dismiss  must  be  granted,  and  our  order 
therefore  is,  writ  of  error  dismissed. 


l4Jf l^WILLIAM  NOTLEY,  Charles  Notley,  and 
Maria   Hughes,   Plifs.   in   Err., 

V. 

CECIL  BROWN  and  Anthony  Lidgate,  Pro- 
ponents of  the  Will  of  Charles  Notley, 
Deceased,  et  al. 

(See  S.  C.  Reporter's  ed.  429-443.) 

Error  to  Hawaiian  supreme  court. 

1.  A  writ  of  error  directed,  on  its  face, 
to  the  sup])ospd  judgment  of  the  supreme 
court  of  the  territory  of  Hawaii,  disposing 
of  exceptions  on  non- Federal  grounds,  prior 
to  the  act  of  March  3,  1!)05  (33  Stat,  at  L. 
1035.  chap.  14G5),  enlarging  the  appellate 
jurisdiction  of  the  Federal  Supreme  Court 
over  the  territorial  court,  cannot  be  sus- 
tained on  the  theory  that  a  final  judgment 
in  the  case  wan  not  rendered  until  after 
the  passage  of  that  act,  when  judgment  on 
the  verdict  was  entered  in  the  trial  court 
in  connection  with  a  nunc  pro  tunc  entry, 
since  sucli  judgment  must  necessarily  have 
been  entered  after  the  judg^nent  which  the 
writ  seeks  to  review. 

Error  to  Hawaiian  supreme  court. 

2.  Jurisdiction  of  a  writ  of  error  direct- 
ed, on  its  face,  to  a  supposed  judgment  of 
the  supreme  court  of  the  territory  of 
Hawaii,  disposing  of  exceptions  on  non- 
Federal  grounds  prior  to  the  act  of  March 
3,  1005,  enlarging  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over  the 
territorial  court,  cannot  be  taken  by  treat- 
ing the  writ  as  addressed  to  a  later  judg- 
ment of  that  court,  quashing  a  writ  of  er- 
ror to  the  trial  court,  which  judgment  was 
not  formally  entered  until  long  after  the 
writ  of  error  from  the  Federal  Supreme 
Court  was  sued  out,  where  to  regard  the 
entry  as  relating  back  to  the  time  when  the 
opinion  of  the  court  was  announced  would, 
if  the  same  rule  be  applied  to  the  nunc  pro 
ttinc  entry  of  the  judgment  of  the  trial 
eourt,  require  an  affirmance  of  the  judg- 
ment of  the  territorial  supreme  court  on 
the  ground  that  the  writ  of  error  to  the 
trial  court  was  not  sued  out  in  time. 

[No.  68.] 

Argued  January  24,  1908.     Decided  F^ru- 

ary  24,  1908. 
IS  li.  ed. 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment overruling  exceptions  from  the  Circuit 
Court  of  the  Fourth  Circuit,  in  that  terri- 
tory, in  a  contest  over  the  probate  of  a  will. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  15  Haw.  435;  on 
motions  for  rehearing,  15  Haw.  700,  16 
Haw.  66 ;  on  motion  to  quash  writ  of  error, 
17  Haw.  455. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  M.  Morse  argued  the  cause, 
and,  with  Mr.  William  M.  Richardson,  filed 
a  brief  for  plaintiffs  in  error: 

For  purposes  of  right  of  appeal  to  this 
court,  date  of  entry  of  judgment  is  to  be  re- 
garded. 

Borer  v.  Chapman,  119  U.  S.  587,  602,  30 
L.  ed.  532,  538,  7  Sup.  Ct.  Rep.  342.  See 
also.  Miller  v.  Wolf,  63  Iowa,  233,  18  N. 
W.  889;  McXamara  v.  New  York,  L.  E.  & 
W.  R.  Co.  50  N.  J.  L.  56.  28  Atl.  313;  Black, 
Judgm.    9    133. 

The  decision  of  the  supreme  court  of 
Hawaii  of  April  13,  1906,  was,  in  cfTect,  an 
affirmance  of  the  judgment  of  the  circuit 
court. 

Gregory  v.  McVeigh,  23  Wall.  294,  23  L. 
ed.  156. 

In  Fisher  v.  Perkins  (Fisher  v.  Carrico) 
122  U.  S.  522,  30  L.  ed.  1192,  7  Sup.  Ct. 
Rep.  1227,  it  was  held  that  a  review  of  a 
final  judgment  of  a  lower  court  could  not 
be  entertained  until  it  appeared  that  ap- 
plication for  such  review  had  first  been 
made  to  the  appellate  court  and  refused. 

The  test  as  to  what  constitutes  a  final 
judgment  to  which  a  writ  of  error  can  be 
taken  is  whether,  in  entering  such  judg- 
ment, the  court  was  affirming  or  reject- 
ing a  claim  which  the  plaintiff  in  error 
sought  to  enforce  as  a  matter  of  right,  or 
whether  it  was  one  which  the  court,  in 
the  exercise  of  its  discretion,  might  allow  or 
not. 

Walden  ex  dem.  Denn  v.  Craig,  9  Wheat. 
576,  6  L.  ed.  164;  Pickett  v.  Legerwood,  7 
Pet.  144,  8  L.  ed.  638;  Shreve  v.  Cheesman, 
16  C.  C.  A.  413,  32  U.  S.  App.  676,  69  Fed. 
785;  Whitworth  v.  United  States,  52  C. 
C.  A.  214,   114  Fed.  302. 

Messrs.  Sidney  M.  Ballon  and  J.  J.  Dunne 
also  filed  a  brief  for  plaintiffs  in  error  on 
the  motion  to  dismiss. 

Messrs.  Aid  is  B.  Browne  and  W.  Ij. 
Stanley  argued  the  cause,  and,  with  Messrt. 
Alex.  Britton  and  Henry  Holmes,  filed  a 
brief  for  defendants  in  error: 

The  court  below,  in  quashing  the  writ, 
has  done  it  upon  the  distinct  ground  that 
it  would  not  lie  to  thus  review  questions 
theretofore  heard  and  decided  by  it  in  the 
cause.    Tlie  judgment  of  the  circuit  court. 
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the  supreme  court  of  the  territory  on  the 
exceptions,  tliat  is,  on  November  24,  1905,  a 
petition  for  &  writ  of  error  to  the  circuit 
court,  with  assignments  of  error,  was  filed 
in  the  supreme  court  of  the  territory  on  be- 
half of  the  contestants,  praying  that  court  to 
reverse  a  judgment  entered  in  tlie  circuit 
court.  The  petition  for  the  writ  recited  the 
order  admitting  the  will  and  codicils  to 
probate,  the  appeal  to  tho  circuit  court,  the 
trial  upon  specified  issuer  of  fact,  the  mo- 
tion to  direct  a  verdict,  the  instruction  to 
sign  a  certain  form  of  verdict,  the  verdict, 
the  taking  of  various  exceptions,  and  the 
overruling  of  motions  for  a  new  trial.  No 
reference  was  made  in  the  petition  for  a  writ 
of  error  to  the  fact  that  the  exceptions  re- 
sened  at  the  trial  had  been  previously  tak- 
I5]en  to  tho  supreme  court  of  the  'territory  and 
had  been  there  decided  adversely  to  the  con- 
testants. Tlie  petition  tlien  proceeded  to 
recite  that  on  June  8,  1905,— which,  it  tvill 
be  observed,  was  after  the  final  action  of 
the  supreme  court  on  the  exceptions, — the 
contestants  had  in  the  circuit  court  filed  a 
motion  to  set  aside  the  "order  for  entering 
judgment,"  tiled  .Tanuarj*  29,  1003,  upon  the 
ground  that  the  order  was  obtained  ex  parte 
and  without  notice  to  or  knowledge  of  con- 
testants, and  said  motion  was  heard  upon 
aflidavit  and  oral  evidence  and  was  over- 
ruled, to  which  exception  was  duly  taken, 
etc.  It  was  further  recited  that  on  the  same 
day,  while  this  motion  was  pending,  coun- 
sel for  proix)nents  moved  that  the  clerk  of 
the  court  be  instructed  to  sign  the  judgment 
which  had  been  previously  made  out  on 
January  28,  1903,  and  filed  on  the  next  day, 
in  conformity  to  the  order  of  the  court  ren- 
dere<l  on  January  28.  1903,  and  that,  on  this 
motion  being  granted  by  the  court,  the  judg- 
ment was  entered  and  signed  by  the  clerk, 
and  the  following  exception  was  taken: 

^'Contestants  except  to  the  allowance  of 
proponents'  motion  that  the  clerk  of  court 
be  ordered  to  sign  the  form  of  judgmehi 
filed  January  29th,  190:],  and  to  the  judg- 
ment so  signed  on  the  ground  that  such  al- 
lowance is  illegal,  null,  and  void,  and  not 
justified  by  the  law  or  evidence  or  record 
herein,  and  to  the  judgment  on  the  ground 
that  said  judgment  is  contrary  to  the  law 
and  evidence  and  weight  of  evidence,  and 
without  authority  of  law.  and  is  illegal,  null, 
and  void. 

"Dated  Hilo,  June  8th.  1905." 
The  first  five  of  the  grounds  set  forth  in  the 
assignment  of  errors  made  for  the  purpose 
of  the  writ  of  error  prayed  from  the  su- 
preme court  of  the  territory,  as  abote  stated, 
were  but  a  reiteration  of  alleged  errors  as- 
serted to  have  been  previously  committed 
by  the  trial  court  in  instructing  a  rerdict 
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in  favor  of  the  will,  and  which  had  already 
been  taken  to  the  supreme  court  of  the  ter- 
ritory on  the  exceptions,  and  had  been  ad- 
versely passed  upon  by  that  court.  The  re- 
maining assigned  errors  were  as  follows: 

*"Sixth.  That  the  court  erred  in  niaking[4S6j 
the  ex  parte  order  of  January  29,  1903,  con- 
firming the  decree  of  Judge  Little  admit- 
ting the  alleged  will  of  Charles  Notley  to 
probate. 

"Seventh.  That  the  court  erred  in  denying 
contestants'  motion  to  set  aside  order  ojf 
.ludge  Robinson  filed  January  29,  1903,  con- 
firming decree  of  Judge  Little,  admitting 
will  to  probate. 

"Eighth.  That  the  court  erred  in  ordering 
the  clerk  to  sign  the  form  of  judgment  sub- 
mitted by  proponents. 

"Ninth.  That  the  court  erred  in  entering 
judgment  for  the  proponents  in  said  matter 
of  the  estate  of  Charles  Notley,  deceased, 
being  petition  for  probate  of  will." 

It  may  be  observed  that  Judge  Little  was 
the  judge  by  whom  the  will  was  originally 
admitted  to  probate,  while  Judge  Robinson 
was  the  judge  who  presided  at  the  trial  in 
the  circuit  court  and  whose  action  in  in- 
structing a  verdict  had  been  approved  by 
the  supreme  court  of  the  tcrritor}\  The  writ 
of  error  from  the  supreme  court,  prayed  un- 
der the  circumstances  just  stated,  was  al- 
lowed on  November  24,  1905,  and  on  De- 
cember 14,  1905,  a  motion  to  quash  the  writ 
was  filed  upon  the  following  grounds : 

"  ( 1 )  That  it  is  apparent  upon  the  record 
that  this  honorable  court  has  heretofore,  to 
wit,  on  the  8th  day  of  March,  1904,  on  the 
3d  dav  of  June,  1904,  and  on  the  2d  dav  of 
August,  1904,  decided  the  questions  now 
sought  to  be  reviewed  and  embraced  in  the 
assignment  of  errors  filed  herein ;  and 

"(2)  That  the  petition  for  writ  of  error 
was  not  filed  nor  the  writ  issued  within  six 
months  from  the  rendition  of  judgment  in 
said  cause,  the  same  having  been  rendered 
and  filed  on,  to  wit,  the  29th  dav  of  Janu- 
ary, 1003." 

After  argument,  for  reasons  stated  in  an 
opinion  filed  April  13,  1000  (17  Haw.  455), 
the  supreme  court  of  Hawaii  granted  the 
motion  and  dismissed  the  writ. 

Although  the  court,  in  its  opinion,  dc- 
darted  that  there  was  considerable  force  in 
the  contention  of  the  defendants  in  error 
that  the  writ  should  be  dismissed  because 
the  only  judgment  rendered  below  was  that 
of  January  28,  1903,  and  therefore  *thut  the[  137] 
writ  of  error  had  not  been  sued  out  within 
tlic  statutor}-  limit,  viz.^  six  months  from 
the  rendering  of  the  judgment,  it  did  not 
rest  its  conclusion  to  dismiss  upon  that 
ground.  The  court,  reviewing  the  contro- 
versy, held  that  every  substantial  question 
in  the  case  had  been  already  disposed  of 
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when  the  ease  wm  previously  before  it  on 
exceptions.  Without  specifically  analyzing 
thf!  assignment  of  errors  based  on  the  action 
of  the  trial  court  on  June  8,  1905,  in  direct- 
ing the  clerk  to  sign  the  judgment  which 
had  been  made  out  in  pursuance  to  the  or- 
der of  the  court  on  January  28,  1903,  those 
assignments  were,  in  fact,  treated  as  irrele- 
vant or  without  merit,  since  it  was  held  that, 
as  a  necessary  result  of  the  previous  action 
of  the  court  in  finally  disposing  of  the  ex- 
ceptions, judgment  was  required  to  be  en- 
tered upon  the  verdict  by  operation  of  law 
on  notice  to  the  trial  court  of  the  overruling 
of  the  exceptions. 

Although,  as  we  have  seen,  the  opinion  of 
the  supreme  court  of  the  territory  just  re- 
ferred to  was  announced  on  April  13,  1906, 
no  formal  order  or  judgment  in  conformity 
to  the  opinion  delivered  by  the  court,  quash- 
ing the  writ,  was  entered  until  September 
27,  1907.  A  few  days  after  the  delivery  by 
the  supreme  court  of  the  territory  of  the 
opinion  referred  to,  that  is,  on  April  18, 
1006,  three  of  the  contestants  served  a  for- 
mal notice  on  the  fourth  one,  calling  upon 
him  to  elect  whether  he  would  join  them 
in  a  writ  of  error  to  be  prosecuted  from  this 
court  to  the  supreme  court  of  the  territory 
of  Hawaii,  to  obtain  a  reversal  of  the  judg- 
ment of  the  territorial  court  "rendered 
against  you  and  us  ...  on  the  8th  day 
of  March,  1904,  a  motion  for  rehearing  hav- 
ing been  heard  and  considered,  and  having 
been  denied  on  the  3d  day  of  June,  1904." 
The  contestant  thus  notified  formally  replied 
that  he  would  not  join  the  other  contest- 
ants in  prosecuting  a  writ  of  error  to  re- 
verse the  judgment  rendered  on  March  8, 
1904.  Thereupon  an  application  for  the  al- 
lowance of  a  writ  of  error  from  this  court 
was  made  to  the  chief  justice  of  the  supremo 
court  of  the  territory.  In  a  petition  for  the 
[4S8]writ  the  only  'judgment  referred  to  was  that 
claimed  to  have  been  rendered  by  the  su- 
preme court  of  the  territory  on  March  8, 
1904,  when  the  case  was  before  tliat  court 
on  the  exceptions.  In  the  assignment  of  er- 
rors accompanying  the  petition  it  was  re- 
cited that  the  final  judgment,  for  the  re- 
versal of  which  the  writ  of  error  was  prayed, 
was  that  rendered  on  March  8,  1904,  and 
the  first  three  grounds  therein  assigned  ex- 
clusively related  to  the  action  of  the  su- 
preme court  of  the  territorj*  when  the  case 
was  before  that  court  on  exceptions  in  sus- 
taining the  ruling  of  the  trial  court,  in  in- 
structing a  verdict.  The  fourth  and  last  er- 
ror assigned  was  as  follows: 

Fourth.  That  the  said  supreme  court  of 
the  territory  of  Hawaii  erred  in  that  the 
said  cause  having  been  remanded  to  the  cir- 
cuit court  of  the  fourth  circuit  of  the  ter- 
ritory of  Hawaii  after  the  aforesaid  judg- 
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ment  of  the  supreme  court,  and  further  pro- 
ceedings  having  been  taken  in  said  cause  in 
said  circuit  court  and  a  writ  of  error  dated 
November  25,  1905,  in  said  cause,  having 
been  thereafter  sued  out  by  the  present 
plaintilTs  in  error  from  the  supreme  court 
of  the  territory  of  Hawaii  to  the  said  circuit 
court,  the  said  supreme  court  quashed  said 
writ  of  error." 

The  chief  justice  of  the  supreme  court  of 
the  territory,  having  refused  to  allow  the 
writ  on  the  petition  therefor  and  assign- 
ment of  errors  heretofore  referred  to,  the 
writ  was  allowed  by  a  justice  of  this  court. 
The  transcript  of  the  record  was  filed  in 
this  court  on  July  20,  1906. 

On  November  28,  1906,  a  motion  was  made 
to  dismiss  the  writ  of  error  for  want  of  ju> 
risdiction.  In  the  brief  filed  on  behalf  of 
the  defendants  in  error  it  w«is  insisted  tliat, 
prior  to  the  act  of  March  3,  1005  (33  SUt. 
at  L.  1035,  chap.  1465),  the  power  of  this 
court  to  review  the  judgments  and  decrees  of 
courts  of  the  territory  of  Hawaii  was  gov- 
erned by  the  rules  relating  to  the  right  to 
review  judgments  and  decrees  of  state  courts, 
and  that,  as  the  cause  presented  no  question 
which  would  justify  a  review  if  the  judg- 
ment had  been  rendered  in  a  state  court, 
there  was  therefore  no  jurisdiction.  It  was 
conceded  that  a  broader  and  'different  right[-i 
as  to  the  courts  of  the  territory  of  Hawaii 
had  been  conferred  by  the  act  of  ^larch  3, 
1905,  but  it  was  urged  that  that  act  did 
not  confer  jurisdiction  because  the  judg- 
ment of  the  supreme  court  of  the  territory 
to  which  the  writ  of  error  was  addresscvl  had 
been  rendered  prior  to  the  pa<sag<'  of  the 
act  of  1905,  and,  as  that  act  had  no  retro- 
active eflfect,  there  was  no  jurisdiction. 
Whilst  admitting  that  the  controversy  in- 
volved no  question  giving  the  right  to  re- 
view if  the  judgment  had  been  rendered  in 
a  state  court,  and  therefore  there  could  be  no 
review  under  the  prior  act,  plaintiffs  in  er- 
ror insisted  that  there  was  [>ower  to  review 
under  the  act  of  March  3.  1905.  bocausvthnt 
act  operated  retroactively.  The  motion  wa» 
not  passed  upon,  but  was  post|K)neil  to  the 
hearing  of  the  merits. 

At  the  same  term  (October  term.  lOOit), 
however,  and  some  months  after  thr  motion 
to  dismiss  had  been  postponed  to  the  hear- 
ing ujjon  the  merits,  the  question  involved  in 
that  motion  arose  in  another  case,  and  it 
was  decided  that  the  act  of  March  3.  1905, 
did  not  operate  retroactively,  and  there- 
fore that  tins  court  had  no  authority  to  re- 
view a  judgment  or  decree  of  a  court  of  the 
territory  of  Hawaii  rendered  before  the  pas- 
sage of  the  act,  which  could  not  be  reviewed 
under  the  previous  act.  Harrison  v.  Ma- 
goon,  205  U.  S.  501,  51  L.  ed.  900,  27  Sup. 
Ct.  Rep.  577. 
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Five  months  after  the  decision  just  re- 
ferred to  in  the  Magoon  Case,  what  is  styled 
a  juigmcnt  was  entered  by  the  supreme 
court  of  Hawaii,  concerning  tlie  action  of 
that  court  in  quashing  the  writ  of  error  from 
that  court  to  the  lower  circuit  court,  previ- 
ously referred  to.  Omitting  the  title  of  the 
cause  and  the  signature  of  tlio  clerk,  the  so- 
called  judgment  is  copied  in  the  margin. f 
[440]  'At  the  present  term,  on  October  14.  1907, 
a  stipulation  of  counsel  was  filed,  adding  to 
the  record  as  omitted  matter  the  petition 
for  a  writ  of  error  from  the  supreme  court 
of  the  territory,  the  assignment  of  errors, 
the  writ  of  error,  the  motion  to  quash  the 
said  writ  of  error,  and  the  so-called  judg- 
ment of  September  27,  1007.  quashing  the 
same,  to  which  we  have  previously  referred. 

With  these  facts  in  mind,  we  come  to  con- 
sider the  controversy.  At  the  outset  we 
must  dispose  of  the  motion  to  dismiss,  which 
we  have  previously  said  was  made  at  the 
October  term,  100<>,  and  was  postponed  to 
the  hearing  on  the  merits. 

As  on  its  face  the  writ  of  error  in  terms 
is  directed  to  the  supposed  judgment  of  the 
supreme  court  of  Hawaii,  rendered  March  8. 
19U4,  disposing  of  the  case  on  exceptions, 
and  there  is  no  pretense  of  the  existence  of 
a  Federal  question  among  the  issues  arising 
on  the  exceptions,  it  is  obvious  that,  as  a 
result  of  the  decision  in  Harrison  v.  Ma- 
goon,  supra,  we  are  without  jurisdiction  to 
review  by  writ  of  error  the  judgment  to 
which  the  writ  runs.  But,  although  the 
writ  of  error  in  specifically  addressed  to  the 
judgment  of  March  8.  1004,  and  all  the 
grounds  previously  urged  to  maintain  juris- 
diction have  been  determined  to  be  untt-n- 
able.  it  is  now  pressed  that  there  is  jurisdic- 
tion uiK)ii  other  and  dilTerent  grounds  wliich 
are.  in  fact,  wholly  incompatible  with  those 
previously  taken.  Let  ua  consider  these 
grounds. 

It  is  urged  that  the  supremo  court  of 
Hawaii  did  not  render  a  judgment  in  1004. 
and.  indeed,  it  is  asserted  tliat  that  court 
had  no  |)ower  to  render  a  judgment  in  pass- 
"^  l]ing  on  a  ease  *tnken  up  on  e\eeptions.  The 
claim,  therefore,  really  is  that  although  tlie 
judgment  to  which  the  writ  of  error  is  in 
tenns  addressed  was  no  judgment,  yet   tlie 


writ  should  be  sustained.  Aside  from  tho 
contradiction,  this  contention  must  rest  up- 
on one  of  two  assumptions:  1st.  That  there 
was  no  final  judgment  susi'eptible  of  l>eing 
reviewetl  by  a  writ  of  error  until  .Tune  8, 
1005,  when,  it  is  asserted,  a  jutlgment  arose 
for  the  first  time  by  the  making  of  an  order 
by  the  trial  court,  directing  tho  clerk  to  sign 
nunc  pro  tunc  the  judgment  which  had  lieen 
previously  pre|Mired  by  the  clerk  in  pursu- 
ance of  the  ex]»ress  order  of  the  court,  in 
consequence  of  the  verdict  of  the  jury.  Al- 
though this  judgment  was  not  only  written 
up  in  100.3,  but  was  indorsed  filed  on  .lanu- 
ary  20.  100.3.  the  argtiment  is  that.  a«  it 
was  not  signed  on  its  face  by  the  clerk  when 
it  was  so  filed,  it  could  not  take  eflTect  ns  a 
judgment  until  the  date  of  the  actual  sign- 
ing on  its  fact*  by  that  oflieer  as  a  conse- 
(juence  of  the  nunc  pro  func  order.  2d. 
That  this  Avrit  of  error  must  Ik*  treated,  de- 
spite its  terms,  as  if  it  were  a<ldressed  to 
the  action  of  the  supreme  court  of  Hawaii 
in  quashing  the  writ  of  error  on  August  13, 
1000. 

In  considering  the  first  proposition,  it  is 
to  be  observed  that  there  is  nothing  in  the 
record  discl<»sing  any  ruling  by  the  trial 
court  concerning  the  order  for  the  signature 
nunc  pro  tunc  of  the  judgment,  or  any  excep- 
tion taken  to  such  a  ruling.  We  say  this 
becausr.  leaving  out  of  view  som**  allusifins 
made  to  the  subject  in  the  opinion  of  the 
su|  reme  court  of  the  territory,  (plashing  the 
writ,  the  onlv  ref»»rence  to  these  matters  is 
found  in  recitals  ccmtained  in  the  applica- 
tion to  the  supreme  court  of  Hawaii  for  a 
writ  of  error,  which  was  stiptilated  inti»  the 
reeonl  long  after  the  writ  in  this  case  was 
allowed  and  the  reeonl  fih'il  here.  But 
waiving  any  intirniity.  an<l  assuming  that 
we  may  hmk  at  mere  reeitals  in  the  |N*tition 
for  the  writ  of  error  from  tho  supreme  court 
of  the  territory,  the  situation,  if  the  con- 
t«*ntinn>  be  well  loundeil.  i-i  then  this, — that 
the  only  judgment  susceptible  of  b*iing  re- 
viowed  v.a-  one  which,  it  wa**  clainuMl.  was 
ontered  in  the  trial  court  in  eonnection  with 
tli;*  }Niiif  firo  *tunr  entry,  after  the  a«tion  of[  142 
(hi-  su])renie  court  of  tho  territtny  overrul- 
ing the  exceptions,  jind  therefore  after  the 
judgment  of  that  eourt  which  the  writ  seeks 


U)efeudants  in  error  abovt*  named,  having 
nnule  a  motion  to  quash  the  writ  of  error 
issued  herein  ou  the  'jrith  day  of  November. 
A.  i>.  lOOo,  U)Mm  grounds  therein  set  fortli. 
to  wit: 

(1)  That  snid  writ  was  not  issued  within 
six  months  from  the  rendition  of  judgment: 
and 

(2)  That  all  errors  assigned  have  been 
heret«»forc  decide<l  by  this  court  in  15  Ilaw. 
4.3.>.  700,  IG  Haw.  00;  and  said  motion  com- 
ing on  to  be  heard,  now.  after  reading  and 
filing  said  motion  to  quash  said  writ  of  er- 
52  L.  cd. 


ri»r.  and  afti'r  hearing  \V.  L.  Stanley.  Ksq., 
of  ciiunsol  t'i)r  (lefi'iidant^  in  «'rrnr.  in  sup- 
port (if  >aid  motion,  and  S.  M.  Ballon.  Ksq., 
of  counsel  for  ])laintill's  in  error,  in  opjMJsi- 
tion  tluMcto.  and  due  deliberatirm  having 
been  had.  it  is 

OnlertMl,  adjudg(>d.  and  deenMMl  that  said 
motion  to  quash  the  writ  of  error  issued 
herein  on  the  25tli  «lay  of  Novenihor.  1005.  he 

'  and   the  same   is   hereby  granted,  and   that 

I  siiid  writ  1m»  and  it  lien'by  is  dismissed. 

I       Dated    Honolulu.    September    27th,    A.    O. 

1  1007,  as  of  April  13,  1900. 
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to  review.  And  a  eonHideration  of  the  sec- 
ond proposition  le&di  to  a  like  result.  Con- 
ceding that  the  writ  of  error,  althoii«h  it  ia 
in  terme  addressed  to  the  action  of  the  court 
OD  the  exceptions,  may  now  be  treated  as 
being  addressed  to  its  action  in  lOGG  in 
quasliinfc  the  writ  of  error,  and  further  con- 
ceding, for  the  sake  of  argiunent  only,  that 
the  judgment  of  the  territorial  court  in  re- 
fusing to  consider  the  case  on  its  merits  and 
4)uasbing  the  writ  of  error  could,  under  any 
circumstances,  be  treated  aa  a  final  judg- 
ment, susceptible  of  being  reviewed  here  by 
writ  o!  error,  nevertheless  there  is  no  judg- 
ment before  us  which  we  can  review.  This 
follows  because,  ss  shown  by  the  statement 
which  we  have  previously  made,  at  the  time 
when  this  writ  of  error  was  taken  no  judg- 
ment whatever  had  been  entered  in  the  su- 
preme court  of  Hawaii  giving  formal  ex- 
pression to  its  decision  quashing  the  writ. 
Indeed  tJie  judgment  so  doing  was  only  en- 
tered in  that  court,  as  we  have  seen,  Sep- 
tember 27,  1007,  long  after  the  record  in 
this  case  had  been  filed  here  and  the  mo- 
tion to  dismiss  the  writ  had  been  made  and 
■ubmitted  on  briefs  of  counsel  and  had  been 
postponed  to  the  hearing  on  the  meritn.  In 
tact,  no  such  judgment  was  entered  until 
after  the  decision  of  this  court  in  the  Ma- 
goon  Case.  The  argument  nhich  Rceks  to 
hare  the  writ  of  error  from  this  court  which 
is  directed  to  one  judgment  applied  to  an- 
other, rendered,  lung  after  the  writ  of  error 
was  sued  out.  can  only  rest  upon  the  as- 
Bumj>liiin  that  the  entry  of  the  judgment  be- 
low in  lil07,  after  the  writ  of  error  was  sued 
out,  must  be  irrat«d  as  retntin)r  back  to  the 
time  in  ll)OG.  when  the  opinion  of  the  court, 
quashing  the  writ,  was  announced.  But, 
if  wc  apply  this  rule  to  the  judgment  in 
question,  we  would  have  to  apply  it  also  to 
the  judgment  of  the  Hawaiian  circuit  court 
rendered  January  2S.  lOO.I,  and  therefore  we 
■hould  be  obliged  to  say,  irrespective  of  tbe 
reason  assigned  by  the  supreme  court  of  the 
territory,  that  that  court  had  rightly 
quaslied  the  writ  of  error  for  want  of  juris- 
■'4<S]dictioD,  'since  it  is  conceded  that,  under  the 
statutes  of  Hawaii,  a  writ  of  error  must  be 
■ued  out  within  six  months  from  the  ren- 
dition of  judgment. 

The  considerations  jiut  stated  make  it  in- 
evitable that  this  writ  of  error  should  be 
dismissed-  Of  course,  it  may  be  that  the 
reasons  which  we  have  given  do  not  neces- 
sarily foreclose  the  right  within  the  stat- 
utory time  to  prosecute  a  new  writ  of  error 
to  the  judgment  of  the  supreme  court  of  the 
territory  of  Hawaii,  quashing  the  writ,  en- 
tered September  27,  1907.  On  that  subject, 
however,  we  observe,  to  the  end  that  this 
litigation  may  not  be  unnecessarily  pro- 
loi^ed,  that  because  we  do  not  deoide  the 
S»4 


question  not  before  us,  as  to  whether  such 
right  to  a  new  writ  of  error  exists,  we  muit 
not  be  conNidered  as,  in  the  slightest  degm, 
intimating  an  affirmative  view  as  to  the  ex- 
istence of  such  a  right. 

Writ  of  error  dismissed  for  want  of  ju- 
risdiction. 


CONCEPCIUN-  CAU'O,  Appt., 

AXGELES  O.  De  GUTIERREZ  and  Ediinr- 
do  Guticrrei,  her  Husband ;  Gabriel 
Olives,  Paz  O.  de  Martinez,  and  Manuel 
Martinez,  her  Husband. 

[See  S.  C.  Reporter's  ed.  443-4S1.) 

Compromise  —  construction     of     tamllr 

scltlnnrnt. 

One  half  the  net  proceeds  of  the  sale  of 
real  property  in  which  a  testator  owned  an 
undivided  half  interest,  and  not  the  entire 
net  proceeds  of  the  sale.  U  meant  by  the 
word  "remainder,"  as  u«ed  in  nn  agree- 
ment for  tlie  division  of  tlie  inheritance  be- 
tween the  widow  as  uHufruetiuiry  heiress 
and  the  heirs,  who  were  also  the  owners  of 
the  other  undivided  half  interest  of  tlie 
property,  b^  wliich  such  property  wna  to  lie 
sold,  certain  admitted  debts  or  liabilities 
were  to  be  deducted  from  the  proceeds,  and 
the  remainder  was  to  be  lurninl  over  to  the 
widow,  to  be  used  by  her  as  usufructuarj 
heiress. 

[Xo.  80.] 

.\rgiicd  December  17,  1007.     Decided  .Tn:iu« 
ary  24,  1008. 

4  PPEAL  from  the  Supreme  Court  of  the 
2%.  Philippine  Islands  to  review  a  decree 
which,  reversing  a  decree  of  the  Court  of 
First  Instance  of  the  City  of  Manila,  con- 
struing a  family  settlement,  conhned  the 
usufructuary  right  of  a  widow  in  the  pro- 
ceeds of  property  sold  in  pursuance  of  such 
settlement  to  the  net  pnx^edB  ol  the  inter- 
est in  such  property  which  had  belonged  to 
her  husband.    Afllrmed. 

See  same  case  below,  S  Philippine,  91, 

The  facts  are  stated  in  the  opinion. 

Mr.  Howard  Thayer  Klnssbnry  ar- 
gued the  cause,  and,  with  Mr.  Frederic  R. 
Coudert,  filed  a  brief  for  appellant. 

No  appearance  for  appellees. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

At  the  time  of  the  death  of  Francisco 
Gonzalez  de  la  Fuente  he  was  the  owner  of 
an  undivided  half  interest  in  a  piece  of  real 
estate  known  as  So.  69  on  the  Escotta,  Ma- 
nila, of  an  individed  half  interest  in  a  house 
known  as  No.  B7  Calle  Palacio,  province  o( 
!••  U.  S. 
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MamarineSy  Philippine  Islands,  and  likewise 
of  an  undivided  lutlf  interest  in  a  certain 
hacienda.  Besides  this,  there  stood  in  the 
name  of  the  deceased  two  houses  in  Ermita, 
Manila,  which  were,  however,  encumbered 
with  a  debt  of  $12,000,  payable  in  Mexican 
money,  which  debt  was  due  to  one  Julian  de 
la  O,  and  the  deceased  moreover  owned  cer- 
tain furniture  and  jewelry. 

The  remaining  undivided  half  interest 
not  owned  by  Fuente  in  the  three  first-de- 
scribed pieces  of  property  were  jointly 
owned  by  his  nephew,  Gabriel  Olives  y  Gon- 
zalez de  la  Fuente,  and  two  nieces,  who  were 
both  married, — Angeles  Olives  y  Gonzalez 
de  la  Fuente,  wife  of  Eduardo  Gutierrez  y 
Repide,  and  Paz  Olives  y  Gonzalez  de  la 
Fuente,  wife  of  Manuel  Martinez. 

By  the  will  of  Fuente  all  his  property  was 
given  to  his  nephew,  Gabriel,  and  his  two 
nieces,  Angeles  and  Paz,  subject,  however,  to 
a  right  or  usufruct  during  her  life  in  his 
wife,  Concepci6n  Calvo.    It  would  seem  that 

ft  4  6]. some  controversy  arose  •between  the  widow 
as  usufructuary  and  the  nephews  and  nieces 
as  heirs  of  Fuente  and  as  co-owners  in  their 
own  right,  as  to  the  partition  of  the  proper- 
ty. The  result  was  a  written  agreement  be- 
tween the  parties, — the  nephews  and  nieces 
and  the  wife, — the  whole  of  which  is  in 
the  margin, t  and  the  parts  which  we  think 
are  pertinent  to  this  controversy  we  quote: 
"The  undersigned.  Angeles  and  Paz  Olives, 
in  the  presence  of  their  respective  husbands, 

^"^7  ]and  Gabriel  Olives,  as  heirs  of  'certain  prop- 
erty of  Francisco  Gonzalez  de  la  Fuente,  and 
Concepci6n  Calvo,  as  usufructuary  heiress 
of  the  said  Gonzalez,  agree  upon  a  division 


of  the  inheritance,  the  principal  conditions 
of  which  are  as  follows: 

"First.  The  property  No.  —  on  the  Escol- 
ta,  half  of  which  belonged  to  the  testator, 
shall  be  sold  at  the  price  not  less  than 
$90,000. 

"Second.  From  the  proceeds  of  the  sale 
there  shall  be  paid  the  amount  owing  to 
pious  works,  the  amount  owing  Mr.  Roensch, 
that  owing  Julian  la  O,  and  the  unpaid 
legacies  made  by  Jos6  Gonzalez  de  la 
Fuente. 

"Third.  The  remainder  shall  be  turned 
over  to  Concepci6n  Calvo,  to  be  used  by  her 
as  usufructuary  heiress,  after  she  has  given 
a  mortgage  bond   (fianza  hipotecaria ) ." 

This  suit  in  the  form  of  a  bill  in  equity 
was  commenced  by  the  appellant,  the  widow, 
against  the  defendants,  the  nephew  and 
nieces,  asserting  rights  under  the  agree- 
ment and  asking  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  fund  arising 
from  the  sale  of  the  property  on  the  Escolta 
and  money  derived  from  other  sources,  as 
well  as  a  balance  coming  from  the  Ermita 
property  after  paying  the  debt  with  which 
that  property  was  encumbered.  Without  go- 
ing into  detail  or  considering  irrelevant 
questions,  it  suffices  to  say  that  the  princi- 
pal right  which  the  widow  asserted  was 
that  she  was  entitled  under  the  agreement 
to  hold  as  usufructuary  the  whole  proceeds 
of  the  property  on  the  Escolta  after  making 
the  payments  specified  in  the  agreement.  That 
is,  her  principal  claim  was  that  her  usu- 
fructuary right  under  the  will,  in  virtue  of 
the  agreement,  attached  not  only  to  the  pro- 
ceeds of  the  share  of  the  property  on  the 


tTranslation  of  Exhibit  "A."  to  testator's  father,  which  shall  go  to  Ga- 

briel Olives  as  the  only  male  grandson. 
The  undersigned,  Angeles  and  Paz  Olives,  j  Fifth.  With  regard  to  the  pieces  of  prop- 
in  the  presence  of  their  respective  husbands,  erty  purchased  by  the  testator  from  Panta* 
and  Gabriel  Olives,  as  heirs  of  certain  prop-  leona  Rivera,  which  were  paid  for  by  money, 
erty  of  Francisco  Gonzalez  de  le  Fuente,  and  half  of  which  belonged  to  the  testator  and 
Concepci6n  Calvo,  as  usufructuary  heiress  of    the  other  half  to  the  heirs  of  Paz  Gonzales, 


the  said  Gonzalez,  agree  upon  a  division  of 
the  inheritance,  the  principal  conditions  of 
which  are  as  follows: 

First.  The  property  No.  —  on  the  Escolta, 
half  of  which  belonged  to  the  testator,  shall 
be  sold  at  the  price  not  less  than  $90,000. 

Second.  From  the  proceeds  of  the  sale 
there  shall  be  paid  the  amount  owing  to 
pious  works,  the  amount  owing  Mr.  Roensch, 
that  owing  Julian  la  O,  and  the  unpaid  leg- 
acies made  by  Jos^  Gonzalez  de  la  Fuente. 

Third.  The  remainder  shall  be  turned  over 
to  Concepci6n  Calvo,  to  be  used  by  her  as 
nsufnictuary  heiress,  after  she  has  given  a 
mortgage  bond  (fianza  hipotecaria). 

Fourth.  Concepci6n  Calvo  relinquishes  her 
right  to  reimbursement  of  the  amounts  ex- 
pended by  her  on  account  of  the  last  illness 
and  burial  of  the  testator.  But  in  compen- 
sation for  this  she  shall  have  all  the  mov- 
able property  of  the  testator  with  the  ex- 
ception of  a  set  of  buttons,  etc.,  belonging 
B%  li.  ed. 


ConcepciCn  Calvo  recognizes  the  said  heirs 
as  absolute  owners  of  the  half  of  the  inter 
est  of  the  testator  in  and  to  the  said  proper- 
ty. 

Sixth.  Angeles,  Paz,  and  Gabriel  Olives 
respect  the  legacy  of  the  testator  to  Con- 
cepci6n  Calvo,  and  acknowledge  her  right  to 
enjoy  the  usufruct  of  half  of  the  house  No. 
97  Calle  Palacio,  and  half  of  the  estate  of 
Pasacao,  and  half  of  the  interest  of  the  Er- 
mita houses. 

Seventh.  Gabriel,  Angeles,  and  Paz  Olives 
renounce  all  rights  that  they  may  have  as 
wards  of  the  testator  to  require  a  rendering 
of  accounts  of  any  kind. 

Eighth.  Concepci6n  Calvo  shall  be  entitled 
to  claim  from  Pantaleona  Rivera  whatever 
taxes  she  may  have  paid  for  the  Ermita 
houses  after  the  death  of  the  testator. 

In  witness  whereof,  we  sign  the  present 
document  in  Manila,  this  4th  day  of  May, 
1903. 
36  ^%^ 
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Escolta  owned  bv  hor  liusbaRd  at  his  death. 
but  also  to  the  share  «>f  the  procet'ds  repn*- 
aenting  the  undivided  interest  owned  by  the 
nephew  and  nieees.  This  case  was  put  at 
issue  and  tnueh  testimony  was  taken  in  thc> 
trial  eourt  which  that  court  deemed  to  be 
aduiistiible  upon  the  theory  that  it  tended  to 
throw  lip:ht  upon  the  meaning  of  the  written 
a^rrrement.     There   was  judgment   in   favor 

[118  ]of  the  widow,  ^practically  maintaining  all 
lici-  claims,  including  her  asserted  ri^ht  to  a 
iisufructuarv  interest  in  the  whole  sum  ot 
the  Kscolta  property,  and  that  portion  of 
the  decree  was  in  effect  the  real  subject  of 
controversy  in  the  sujireme  ctmrt  «>f  the 
Philippine  Islands,  to  which  the  eas;-  was 
appealed.  That  court,  whilst  reco;:nizin^ 
the  ri;rhts  of  the  widow  in  otiier  particulars, 
reverseil  the  judgment  in  so  far  as  it  decreed 
her  t(»  be  entithsl  to  a  usufructuarv  inter- 
e*t  in  the  whole  of  the  proceeds  of  the  Ks- 
eolta  projM'rty.  and  confined  her  usufructu 
ary  right  to  the  j)rocee<ls  of  half  of  the 
KMM»lta  property  which  lunl  belongtd  to  her 
husband. 

Two  substantial  grounds  of  error  are'  here 
assigned:  First,  that  the  supreme  court  of 
tin'  Philippine  Islands  erred  in  its  conclu- 
sion einieerning  the  Kscolta  proj):'rty.  because 
in  doing  so  it  disregarded  the  unambigutnis 
letli'r  of  the  agreement;  and.  second,  be- 
eau-e  it  <liffered  with  the  trial  court  as  to 
the  n  suit  of  the  eviilence.  and  tlujrefon*  <h'- 
parted  from  the  rindiii<;!s  of  fact  nnule  by  the 
trial  court,  whieh.  it  is  asserted,  tin'  court 
had  not  the  p«»wer  to  do.  iM'cause  there  had 
be;  n  no  motion  for  a  new  trial  in  the  lower 
ennrt.  <»n  the*  ground  that  the  findin,L'>  of 
fad  wi're  plainlv  and  mnnifestiv  a;'ainst  the 
wj'ight  of  evidence.  Philippine  (^o«le  Civ. 
Phk*.  jJ  497.  We  put  this  latter  c<msidera- 
tion  at  once  out  of  view  as  l)eing  totally  de 
void  of  merit.  This  is  said  iM'cause  we  do 
not  think  th«»re  were  findings  below  con- 
eernintr  the  e\ idenc«'  throwing  light  upon  the 
Clint  met  in  the  sense  whieh  the  pro|)Osition 
assume^,  and.  even  if  there  were,  we  find 
nothing  in  the  record  justifying  the  c<m- 
elusion  that  such  findings  were  disregarded 
by  the  supreme  court,  or  that  its  conclusion 
t»n  the  controverted  (pie<tion  was  base<l  up- 
on them.  True  it  is  that,  after  inter]>reting 
the  ecmtract.  an<l  stating  the  legjil  rules  by 
which  it  «leeme<l  that  interpretatitm  was 
sustained.  tli(>  opinion  of  the  supn'ine  court 
made  reference  to  what  it  bi»lieve<i  to  l>e  the 
persuasive  force  of  the  t<»stiniony  concern- 
ing the  relations  and  deajings  of  the  par- 
ties leading  up  to  the  contract.  When  the 
opinion,  htnvever.  is  con<»idered  as  a  whole. 

[4491  we  think  it  is  elear  that  the  •references  ma<le 
to  the  testinumy  may  b*»  put  out  of  view, 
since    the   action    of    the    court    was    reallv 

« 

ba<t<Hl  alone  upon  its  construction  of  the 
ft66 


contract  and  the  law  applicable  to  it,  and 
we  shall  therefore  confine  ourselves  exclu- 
sively to  that  subject. 

It  will  be  observed  that  the  first  parm- 
gianh  of  the  contract  provided  for  the  sale 
cf  the  house  in  the  Escolta,  "half  of  which 
belonged  to  the  testator,"  and  fixed  the  price 
at  which  the  sale  should  be  made.  The 
second  clause  provided  for  tlie  deduction 
from  the  proceeds  of  sale  of  certain  admit- 
ted debts  or  liabilities.  Tlie  third  clause 
provided  that  the  remainder  should  be 
turned  over  to  Concepci6n  Calvo,  to  be  used 
by  her  as  usufructuarv  heiress,  after  the 
giving  by  her  of  a  mortgage  bond.  The 
wh.ole  contr(.ver.sy  hinges  on  the  word  "re- 
mainder." The  appellant  insists  because  of 
this  word  that  tlie  plain  letter  of  the  con- 
tract exacted  that  the  wife  should  take  as 
usufructuary  not  only  the  proceeds  of  the 
sale  of  the  portion  of  the  property  which 
the  husband  owned,  and  upon  whieh  alone, 
prior  to  the  contract,  her  usufructuary  right 
attached,  but  also  the  proceeds  of  the  Iialf 
of  the  i)roperty  which  belonged  to  the  other 
parties,  and  which,  prior  to  the  contract, 
she  had  no  right  or  interest  in  as  usufruc- 
tuary. 

The  argument  is  thus  stated:  "To  say 
that  the  remainder  means  one  half  of  the 
remaintler  is  to  make  a  new  contract  for  the 
parti! s,  in  direct  contravention  of  article 
12S1  of  the  Spanish  and  Philippine  Civil 
('o<l(».'*  The  iirtich*  referred  to  provides  that 
where  the  terms  of  a  contract  aro  clear, 
ami  there  can  In*  no  doubt  alM)ut  the  inten- 
tion «)f  the  contracting  {parties,  the  legal 
stipulations  of  the  contract  shall  be  en- 
fiu-eed.  U*<*  do  not  follow  the  refen»nce  in 
the  argument  to  authorities  under  the  S|ian- 
ish  and  liomnn  law  enforcing  the  legal  )irop- 
osition.  It  is  elementar\-.  The  dillicultv  is 
in  its  application  to  the  caust^  b?fore  us; 
since  the  real  question  under  the  contract 
is  whether  the  word  ** remainder"  as  used 
does  not,  in  view  of  the  subject  with  whieh 
the  contract  is  ctmcerniHl.  relate,  and  re- 
late only,  to  the  remainder  of  the  procee<ls 
as  to  which,  under  the  *will  of  the  deceased, 
the  usufructuary  interest  of  the  widow  at- 
tached. Considering  this  subject,  and  look- 
ing at  the  contract,  Sve  think  there  can  be 
no  doubt  that  the  word  "remainder,"  as  U8?d 
in  the  contract,  must,  in  the  verv  nature  of 

« 

things,  in  the  absence  of  an  express  stipu- 
lation to  the  contrary,  be  held  not  to  Imve 
transferred  to  the  widow  a  usufruct uar\-  in- 
terest  in  property  which  her  deceased  hus- 
band did  not  own,  and  which  the  verv' terms 
of  the  contract  show  was  owned  bv  otkier 
parties.  The  reasoning  of  the  court  below, 
in  our  opinion,  so  adequately  disposes  of  the 
(.intention  that  the  w^ird  "remainder^ 
:»hould  be  considered  as  having  transferred 

s«8  u.  a 
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to  the  widow  a  usufruetuaiy  interest  in 
property  to  which  that  interest  did  not  at- 
tach, that  we  excerpt  a  portion  thereof,  as 
follows  : 

"The  court  below  was  of  opinion  that  the 
language  of  the  third  article  of  the  forego- 
ing agreement  leaves  no  room  for  interpre- 
tation or  construction,  and  that  the  word 
'remainder/  as  used  therein,  refers  necessari- 
ly to  the  balance  remaining  after  deducting' 
from  the  whole  amount  received  from  the 
Escolta  property  the  amount  of  the  debts 
and  legacies  mentioned  in  the  second 
article.  We  are  of  opinion,  however, 
that  the  court  erred  in  its  construction  of 
this  section  of  the  agreement,  and  we  think 
that  the  word  'remainder'  must  be  limited 
to  the  inheritance  which  it  was  the  inten- 
tion and  object  of  the  parties  to  divide,  for 
the  preamble  expressly  states  that  the  par- 
ties, as  heirs  of  Francisco  Gonzalez  de  la 
Fucnte,  agree  upon  a  division  of  the  inher- 
itance, and  it  is  admitted  that  one  half  of 
the  property  on  the  Escolta  was  the  prop- 
erty of  the  defendants,  and  formed  no  part 
whatever  of  said  inlteritance. 

"Article  1283  of  the  Civil  Code  provides 
that  'however  general  may  be  the  terms  of 
a  contract,  there  shall  not  he  understood 
as  included  therein  [oilier  subjects  or] 
things  and  cases  different  from  those  re- 
garding which  the  interested  parties  pro- 
posed "to  contract;'  and  we  are  of  opinion 
that  although  the  word  'remainder,'  as  used 
in  the  third  article  of  the  said  agreement, 
nught,  in  the  broadest  acceptation  of  the 
term,  refer  to  the  total  balance  resulting 
***3from  the  sale  of  the  Escolta  'property,  nev- 
ertheless, under  the  provisions  of  the  fore- 
going article,  it  should  be  limited  to  the 
subject-matter  of  the  agreement,  and,  thus 
limited,  it  must  be  taken  to  refer  to  the  re- 
mainder of  the  share  of  the  inheritance  in 
which  [Dofia]  Concepci6n  Calvo  had  a  usu- 
fructuary life  interest."     [6  Philippine,  91.] 

There  is  a  conflicting  contention  in  the 
argument  for  the  appellant  that,  if  there  be 
doubt  as  to  the  meaning  of  the  word  "re- 
mainder," that  doubt  should  be  resolved  in 
favor  of  the  right  of  the  widow  to  a  usu- 
fruct in  the  portion  of  the  property  not  be- 
longing to  her  husband,  and  as  to  which, 
therefore,  she  was  not  his  usufructuary 
heir.  We  do  not  stop  to  analyze  the  matters 
thur^elied  upon,  as  we  think  it  suffices  to 
say  that,  after  an  examination  of  the  whole 
contract,  we  find  nothing  in  it  which  would 
justify  the  construction  of  the  word  "re- 
mainder" which  is  asserted.  In  other  words, 
we  can  discover  nothing  in  any  part  of  the 
agreement  which  would  authorize,  without 
express  language  to  that  effect,  the  trans- 
ferring to  one  party  to  the  contract  of  valu- 
ftS  Ii.  ed. 


able  property  belonging  to  the  other,  espe* 
cially  when  the  contract  itself  was  con* 
cerned  only,  as  aptly  pointed  out  by  the  low- 
er court,  with  settling  the  rights  of  the  par- 
ties to  the  property  left  by  the  deceased. 
Affirmed. 


•GREAT    NORTHERN    RAILWAY    C0M-[451] 
PANY,  Petitioner, 

V. 

UNITED  STATES. 
(See  S.   C.  Reporter's  ed.  452-472.) 

Statutes  —  repeal  —  saving  clause. 

1.  Effect  must  be  given,  in  construing  a 
repealing  act,  to  the  general  saving  clausa 
in  r.  S.  Rev.  SUt.  ft  13,  U.  S.  Comp.  Stat. 
1901,  p.  6,  prescribing  the  effect  of  repealing 
acts  on  existing  penalties,  forfeitures,  and 
liabilities,  unless,  either  by  express  declara- 
tion or  necessary  implication  arising  from 
the  terms  of  the  repealing  law  as  a  whole, 
it  results  that  the  legislative  mind  will  ba 
set  at  naught  by.  giving  effect  to  such  sav- 
ing  clause. 

Statutes  —  repeal  —  cfTc^ot   on   prior  oN 
fense. 

2.  The  exception  from  the  operation  of  the 
provision  repealing  conflicting  laws,  which 
is  made  by  the  Hepburn  act  of  June  29, 1906 
(34  Stat,  at  L.  584,  chap.  3591,  I'.  S.  Comp. 
Stat.  Supp.  1907,  p.  892),  §  10,  in  favor 
of  causes  pending  in  the  Federal  courts, 
which  "shall  be  prosecuted  to  conclusion  in 
the  manner  heretofore  provided  by  law,"  was 
addressed  solely  to  the  procedure  to  be  fol- 
lowed in  pending  cases,  and  such  section, 
therefore,  does  not  supersede  the  general 
provision  of  U.  S.  Rev.  Stat,  fi  13,  saving 
existing  forfeitures,  penalties,  or  liabilities 
from  repeal,  so  as  to  prevent  future  crim- 
inal prosecutions  for  offenses  against  the  EI- 
kins  act  of  Feb.  19,  1903  (32  Stat,  at  L.  817, 
chap.  708,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
880),  committed  prior  to  the  adoption  of 
the  later  statute. 

Certiorari  —  questions  reviewed. 

3.  An  objection  to  the  sufficiency  of  an  in- 
dictment will  not  be  considered  by  the  Fed- 
eral Supreme  Court  on  certiorari,  although 
the  grounds  of  the  demurrer  and  the  general 
language  of  the  exceptions  taken  on  the 
trial  are  broad  enough  to  embrace  such  ob- 
jection, where  thQ  conduct  of  counsel  for  the 
accused  in  the  courts  below  is  wholly  incon- 
sistent with  any  intention  to  rely  upon  such 
objection,  and  the  point  was  not  referred  to 
in  the  petition  for  writ  of  certiorari,  or  in 
the  brief  submitted  in  support  of  that  peti* 
tion. 

[No.  491.] 

Argued   January   7,   1908.    Decided   Feb^^ 

ary  24,  1908. 

Note.  —  As  to  certiorari  in  United  States 
courts — see  note  to  Clark  v.  Hackett,  17  L. 
ed.  U.  B.  69. 
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ON  WBIT  of  Certiorwi  to  the  United 
Stales  Circuit  Court  of  AppMls  tor  the 
Eighth  Circuit  to  review  a  judgment  irtitch 
•ffirmed  a  conviction  in  the  Diatrict  Court 
for  the  District  of  Minneaota,  (or  giving 
rebates  in  violation  of  the  Ellcini  aet.  At' 
flniied. 

See  same  case  below,  166  Fed.  94S. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  R.  BegR  argued  the  caus^ 
and  tiled  a  brief  for  petitioner: 

The  Hepburn  act  changed  the  cliaracter 
of  the  crime  and  the  nature  ot  the  punish- 
ment, and  hence  operated  as  a  repeat. 

Norris  v.  Crocker,  13  How.  42D,  439,  14 
L.  ed.  210,  214;  United  States  v.  Tynen,  11 
Wall.  BS,  92,  20  L.  ed.  1G3,  194;  United 
States  V.  Ctaflin,  97  U.  S.  646,  660,  562, 
24  L.  ed.  1062,  1084,  1085;  United  States 
T.  Fisher,  109  U.  S.  143,  146,  27  L.  ed. 
886,  880,  n  Sup.  Ct.  Rep.  164;  Coolc  County 
Nat.  Bank  v.  United  Stetes,  107  U.  S.  446, 
VI  L.  ed.  537.  2  Sup.  Ct.  Rep.  601;  Dis- 
trict of  Columbia  v.  Button,  143  U.  S.  IK. 
20,  30  L.  ed.  00,  62,  12  Sup.  Ct  Rep. 
SOO;  People  v.  Tisdale,  57  Cal.  105;  West- 
ern U.  Teieg.  Co.  v.  Brown,  108  In<i.  638. 
8  N.  E,  172;  Lindtey  v.  State.  65  Miss. 
642,  7  Ain.  St.  Rep.  674,  6  So.  100;  State  v. 
Allen,  14  Wash.  103,  44  Pac.  122;  State  v. 
Ingersoli,  17  Wis.  035;  Mulien  v.  People, 
31  Hi.  446;  Mongeon  v.  People,  SS  N.  Y. 
SIR;  State  v.  Maasey,  103  N.  C.  366,  4 
L.R.A.  311,  D  S.  £.  632;  Wharton  v.  State, 
6  Coldw.  1,  94  Am.  De«.  214;  State  v.  Smith, 
«S  Minn.  640,  04  N.  W.  1022;  2  lewis'a 
Sutlierlnnd,  Stat.  Conatr.  482. 

The  rule  that  the  repeal  and  simulta* 
neous  re-enactment,  literally  or  substantial- 
I7,  of  a  statute,  continues  it,  has  no  appli- 
cation to  the  case  at  bar. 

( 1 )  This  court,  as  well  as  others,  has 
rojretcd  the  rule  where  the  re-enactment  is 
a  conipletc  revision  of,  and  substitute  for, 
the  earlier  statute. 

Murdocic  V.  Memphia,  20  Wall.  690,  S16. 
22  L.  ed.  429.  437 ;  Pana  t.  Bowler,  107  U. 
S.  620,  6.18,  27  L.  ed.  424,  428,  2  Sup.  Ct. 
Rep.  704;  Murphy  v.  Utter,  180  U.  S.  93. 
104.  105,  48  L.  ed,  1070,  1076,  1077,  22 
Sup.  Ct.  Eep.  770;  Tracy  v.  Tuffly,  134  U. 
8.  206.  223,  33  L.  ed.  879,  684,  10  Sup.  Ct. 
Rep.  627;  Cooli  County  Nat.  Bank  v.  United 
States,  supra;  Red  Rocic  v.  Henry,  106  U. 

B.  696.  27  L.  ed.  2S1,  I  Sup.  Ct.  Bep.  434; 
The  Habana.  175  U.  8.  677,  686,  44  L.  ed. 
320.  SiS.  20  Sup.  Ct  Rep.  290;  State  v. 
King,  12  La.  Ann.  604;  Coffin  v.  Rich,  45 
He.  G13.  71  Am.  Dec.  569;  Goodno  v.  Osh- 
kosh.   31    Wis.    129;    Wilwm   v.    California 

C.  R.  Co.  04  Cal.  166,  17  L.R.A.  086,  29 
Pae.  801. 

(2)  The  rule  cannot  apply  to  the  caae 
•IS 


at  bar  because  there  la  t 
enactment  of  the  earlier  law. 

The  repeal  ot  the  part  of  the  Elklns  law 
quoted   was   complete. 

Ooodno  V.  Oshkosh,  31   Wis.   ISO. 

Congress,  in  |  10  ot  the  Hepbura  aet 
spoke  to  the  subject  of  saving  peamltiea  and 
forfeitures    incurred    under    the    laws    re- 

( 1 )  Congress  is  presumed  to  have  enact- 
ed the  section  with  Icnowledge  of  tfae  law 
as  to  the  effect  of  repeals. 

State  T.  Showers,  34  Kan.  £71,  8  Par. 
474 ;  Benton  v.  Willis,  76  Ark.  443;  86  S. 
W.  1000;  Kleclcner  v.  Turk.  4S  Neb.  176. 
63  N.  W.  489;  O'Neill  t.  Hoboken,  73  S. 
J.  L.  189,  63  Atl.  986;  MeCaiin  v.  New 
Vork,  62  App.  Div.  3S8,  6S  N.  Y.  Supp. 


(a)  By  the  common  law,  in  the  abwnee 
of  any  saving  statute,  the  repeal  of  a  crim- 
inal statute  remits  all  penalties  previously 
Incurred  (or  which  final  judgment  of  con- 
viction had  not  been  had  at  the  data  ot 
the   repeal. 

United  Statca  v.  Tynen.  II  Wall.  88.  M. 
20  L.  ed.  153.  ISG;  Norris  v.  Crocker,  su. 
pra:  Maryland  use  of  Washington  County 
V.  Baltimore  ft  O.  R.  Co.  3  Hon-.  634.  11 
L.  ed.  714;  Gregory  v.  German  Bank,  3 
Colo.  332,  23  .Am.  Rpp.  760;  Wharton  ». 
State,  supra ;  Woodbum  v.  Western  U. 
Teleg.  Co.  95  Ga,  808.  23  S.  E.  116;  Maaon 
ft  P.  Co.  V.  Com.  16  Ky.  L.  Rep.  371,  M 
S.  W.  670;  HartunR  v.  People.  22  N.  Y. 
OS;  State  V.  Oliver.  12  Wash.  &47,  41  Pae. 
896;  State  v.  Ingersoli.  supra. 

(b)  By  I  13.  Revised  Statutes,  in  the  ab- 
sence ot  a  special  saving  clause  in  the 
repealing  act.  all  penalties  previously  in- 
curred under  the  act  repealed  are  saved. 

United  Stntes  v.  Reisinger,  126  U.  S. 
306,  32  L.  ed.  480.  9  Sup.  Ct.  Rep.  M; 
I^ng  V.  United  States.  66  C.  C.  A.  265,  133 
Fed.  204;  People  v.  England,  91  Hun.  162. 
36  N.  ¥.  Supp.  634;  Stata  v.  Smith,  62 
Minn.  543.  64  N.  W.  1022;  KJeckner  r. 
Turk,  supra. 

(c)  In  the  absence  of  a  statute  to  tlw 
contiary,  where  the  repealing  act  saves 
rights  accrued  and  penalties  incurred  under 
the  previous  law,  and,  at  the  same  time, 
modifies  the  procedure  by  which  the  right 
is  to  be  enforced  or  the  penalty  recorered, 
the  procedure,  in  an  action  or  prosecution 
to  enforce  the  right  or  recover  the  pCBalty, 
must  be  in  accordance  with  the  latar  act 

Baltimore  ft  P.  R.  Co.  v.  Grant,  98  U.  & 
398.  23  L.  ed.  231 ;  Pittsburgh.  C.  C.  A  St 
L.  R.  Co.  V.  Oglesby.  165  Ind.  548,  76  N. 
E.  166;  Taylor  v.  Strayer,  167  Ind.  23, 
110  Am.  St.  Rep.  469,  78  N.  E.  238;  Palner 
v.  Danville,  168  111.  42,  46  N.  £.  62»;  U«l- 

•••  D.  a. 
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comb  T.  BoyntoB,   161   111.  294,  37   N.   E. 
1031. 

(2)  The  language  of  the  section  is  pe- 
culiarly apt  for  the  saving  of  pending 
causes  and  the  procedure  therein. 

(3)  The  word  "causes"  as  used  in  the 
section  includes  criminal  cases. 

Blyew  v.  United  SUtes,  13  Wall.  581. 
501,  20  L.  ed.  638.  641;  Erwin  v.  United 
States,  2  L.R.A.  229,  37  Fed.  479;  Taylor 
V.  United  States,  45  Fed.  539;  State  v. 
Hancock,  54  N.  J.  L.  393,  24  Atl.  728; 
United  States  ▼.  Reisinger,  128  U.  S.  398, 
403,  32  L.  ed.  480,  482,  9  Sup.  Ct.  Rep. 
99;  United  States  v.  Ulrici,  3  Dill.  532, 
Fed.  Cas.  No.  16,594. 

(4)  The  fact  that  what  is  now  |  10  was 
part  of  the  Hepburn  bill  from  the  time 
of  its  introduction,  while  the  amendment  of 
I  1  of  the  Elkins  law  was  inserted  at  a 
later  stage,  does  not  make  against  peti- 
tioner's contention. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  318,  41  L.  ed.  1007, 
1010,  17  Sup.  Ct.  Rep.  540;  United  States 
V.  Union  P.  R.  Co.  91  U.  S.  72,  79,  23  L. 
ed.  224.  228;  Aldridge  v.  Williams,  3  How. 
9,  24.  11  L.  ed.  469,  475. 

Under  the  settled  rules  for  the  interpre- 
tation of  statutes,  |  10  will  bear  no  con- 
struction other  than  that  claimed  by  peti- 
tioner. 

( 1 )  Where  the  language  of  the  statute 
is  clear,  there  is  no  room  for  construction. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  358,  48  L.  ed.  679,  709.  24 
Sup.  Ct.  Rep.  436;  United  States  v.  Fish- 
er, 2  Cranch,  358,  399,  2  L.  ed.  .304,  317; 
United  States  v.  Wiltberger,  5  Wheat.  76, 
95,  5  L.  ed.  37,  42;  Wilkinson  v.  Leland,  2 
Pet.  627,  662,  7  L.  ed.  542,  554;  Penning 
ton  V.  Coxe,  2  Cranch,  33,  62,  2  L.  ed.  190, 
204;  Lake  County  v.  Rollins,  1.30  U.  S.  662, 
670,  32  L.  ed.  1060,  1063,  9  Sup.  Ct.  Rep. 
651;  Thornley  v.  United  States,  113  U.  S. 
310.  313,  28  L.  od.  909,  1000,  6  Sup.  Ct. 
Rep.  491 ;  Doe  ex  dem.  Poor  v.  Considine, 
6  Wall.  458,  479,  18  L.  ed.  800,  876;  United 
States  V.  Fisher,  100  U.  S.  143,  145,  27  L. 
ed.  885,  886,  3  Sup.  Ct.  Rep.  154;  Doggett 
V.  Florida  R.  Co.  00  U.  S.  72,  78,  25  L. 
ed.  301,  303;  Lewis  v.  United  States.  02 
U.  S.  618,  621,  23  L.  ed.  513,  514;  Gibbons 
T.  Ogden,  9  Wheat.  1,  186,  6  L.  ed.  23,  67; 
Beardstown  v.  Virginia,  76  111.  40;  Hills 
▼.  Chicago,  60  111.  91. 

(2)  A  statute  must  be  so  construed  as 
to  give  effect  to  every  word  and  clause  of 
it. 

Piatt  V.  Union  P.  R  Co.  99  U.  S.  48, 
58,  25  L.  ed.  424,  427;  Washington  Mar- 
ket Co.  V.  Hoffman,  101  U.  S.  112,  115,  25 
L.  ed.  782,  783;  Croser  v.  People,  206  111. 
464,  69  X.  E.  491 ;  Pertaet  ▼.  F^ple,  65  111. 
U  li.  ed. 


233;  Hartford  F.  Ins.  Co.  t.  State,  76  Aik* 
303,  89  S.  W.  45 ;  Wellsburg  k  8.  L.  R.  Cow 
v.  Pan  Handle  Traction  Co.  56  W.  Va.  18^ 
48  8.  B.  746;  Old  Dominion  Bldg.  ft  Lr 
Asso.  ▼.  Sobn,  54  W.  Va.  101,  46  8.  B, 
222;  State  v.  F6ntenot,  112  La.  628,  36  So, 
630;  Newell  v.  People,  7  N.  Y.  98. 

(3)  Congress  is  presumed  to  have  intend- 
ed to  save  only  the  causes  it  specifically 
mentioned. 

M'lver  V.  Ragan,  2  Wheat.  25,  29,  4  L. 
ed.  175,  176;  Dean  ex  dem.  Scott  v.  Roid, 
10  Pet.  524,  527,  9  L.  ed.  519,  520;  Bank 
of  Alabama  v.  Dalton,  9  How.  522,  529,  18 
L.  ed.  242,  245;  Baltimore  &  P.  R.  Co.  ▼. 
Grant,  98  U.  S.  398,  403,  25  L.  ed.  231, 
233;  Troup  v.  Smith,  20  Johns.  33;  CoiBh 
V.  Rich,  45  Me.  511,  71  Am.  Dec.  559; 
Beardstown  v.  Virginia,  76  111.  39;  Perkins 
V.  Thornburgh,  10  Cal.  192;  Lewis's  Suther- 
land, Stat.  Constr.  f  493.  « 

(4)  The  enumeration  in  a  statute  of 
certain  things  to  be  unaffected,  by  implica- 
tion excludes  all  others. 

Durousseau  v.  United  States,  6  Cranch, 
307,  314,  3  L.  ed.  232,  234;  United  SUtet 
V.  Arredondo,  6  Pet.  691,  725,  8  L.  ed.  547, 
560;  Ex  parte  McCardle,  7  Wall.  606,  10 
L.  ed.  264;  McHenry  v.  Alford.  168  U.  S. 
651,  672,  42  L.  ed.  614,  621,  18  Sup.  Ct 
Rep.  242;  State  y.  Showers,  34  Kan.  271, 
8  Pac.  474;  Lewis's  Sutherland,  SUt. 
Constr.  I  493. 

Causes  are  matters  of  the  substantive 
law,  which  creates  rights,  duties,  and  obli- 
gations. 

United  States  v.  Rhodes,  1  Abb.  (U.  a) 
28,  Fed.  Cas.  No.  16,161;  People  v.  Dodge, 
104  Cal.  487,  38  Pac.  204. 

Procedure  is  a  matter  of  the  adjective 
law,  which  prescribes  the  forms  by  which 
matters  of  substantive  law  may  be  en- 
forced or  vindicated. 

Holland,  Jurisprudence,  1st  Am.  ed.  •78. 

Congress  has,  by  implication,  enacted 
that  the  amendments  and  repeal  wrought 
by  the  Hepburn  act  shall  affect  causes  not 
pending  at  the  date  of  the  passage  of  the 
act;  and,  of  necessity,  that  the  previous 
law  should  not  apply  to  and  govern  such 
causes.  Clearly,  the  increased  punishment 
provided  by  the  Hepburn  act  cannot  be  im- 
posed for  offenses  committed  prior  to  its 
passage.  Such  construction  would  make  it 
ex  post  facto,  in  violation  of  the  Constitu- 
tion of  the  United  States. 

Kring  V.  Missouri,  107  U.  S.  221,  235,  27 
L.  ed.  506,  511,  2  Sup.  Ct.  Rep.  443;  Re 
Medley,  134  U.  S.  160,  33  L.  ed.  835,  10 
Sup.  Ct.  Rep.  384;  Com.  v.  McPonough,  13 
Allen,  581;  State  v.  Smith,  62  Minn.  540, 
64  N.  W.  1022;  SUte  v.  Ingersoll,  17  Wit. 
632;  State  y.  Showers,  34  Kan.  274,  8  Pae. 
474. 
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ConKTPMH  rannnt  have  intended  the  nmpnd-  (1)   The  list  Conjtrrat,  in  1   13,  did  not 

mertu  and  repeal  wroiiRht  by  the  Heplinrn  attempt,  by  the  use  of  the   wonla   "so  «■ 

act  tfi  have  any  elTeot  on  causes  arisinf;  iin-  pretwly     provide,"     to    (etter    future    Cob- 

Apt  tlie  Rlkitis  law,  but  not  pending  at  the  f^resses. 

dat.'  iif  tlie  repeal,  other  than  to  remit  the  MaRone  v.  Heller,   150  U.  8.   70.   74,  75, 

causes    of   artion   or    prniiecution.   and    the  37  L.  ad.  1001-1003,   14  Sup.  Ct.  Rep.   IB; 

penaltii's   and    liabilities   involved   in   them.  Webster's   Dift.   "expressly." 

Conf-res.    must    have    intended    that    |    10  (2)   One  Congress  cannot   limit  a  subse- 

ahould  hove  be  valid  and  effective.  quent    Congress    to    the    use    of    any    fixed 

Kleekner   v,    Turk,   45   Neb.    176,   63    N.  formula   to   manifest   its  legislative   intent 

W.  4fl».  Brown  v.   Barry,  3  Dall.   365,   367,   1   L. 

The    Hepburn    art    made    no    important  ed.  63B.  630:  Briffhiman  v.  Kirner.  22  Wii. 

changes  in  the  proeediire  applicable  to  any  54;  Mon^eon  v.  I'eople.  55  X.  Y.  610;   Mc- 

civil  cause  whicli  could  have  been   pending  Cann   v.   Xew   York,   S2   App.  Div.   362,  6S 

at  the  date  of  its  passage.  N.   Y.    Supp.   30S;    People   v.   England,   91 

Southern   R.   Co.  v.  Tift,  206  U.   S.  428.  Hun,    155.   38    X.   Y.    Supp.   534;    State   v. 

51  L.  ed.  1124,  27  Sup,  Ct.  Rep.  700;  Texas  Smith.  62  Minn.  542.  64  X.  W.  1022;  Friend 

A  P,  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204  v.   Uvy,   76  Ohio  St.   28,   80   X.   E.    1036; 

U.  S.  428,  51   I,,  e.1.  553,  27  Sup.  Ct.  Rep.  Files  v.  Fuller.  44  Ark.  280. 

360.  (3)   Section    13    is    not  a    constitutional 

•Faimes*  and  good  faith  justified  the  re-  provision.     It   cannot   save   itself   from    re- 

mifsioH   of   penalties   for    previous   offenses  penl. 

not  in  pronecutiim.  Manigault  v.  Springs,  199  U.  S.  473,  487, 

Red  Rock  V.  Henry.   106  U.  S.  S96,  604,  50  L.  ed.  274,  281,  2«  Sup.  Ct.  Rep.   127  i 

27   I.,  ed.  251.   2S4.   1    Sup.   Ct   Bep.   434:  Brown  ».  Barry  and  Files  v.  Fuller,  supra; 

Brougliton  v.   Pensaeola.  D3  t'.  S.  206,  269.  Cortelyou  v.  Anderson,  73  X.  J.  L.  427.  63 

23  1,.  ed.  «!>«.  807:    I'nited  States  v.  Cen-  Atl.   1097;    Kleekner   v.  Turk,   supra;    Mix 

tn.l  I',  li.  Co.  118  U.  S.  235.  240,  .10  L.  ed,  v.  Illinois  C.  R.  Co.  116  111.  502.  6  X.  E. 

173.    17.1.   «   Sup.   Ct,   Rep.   IMS;    I-au   Ow  42. 

Tletv  V.  I'niti'd  States.  144  V.  S.  47,  6ft.  36  141  Section  10  takes  the  repeal  effected 
I„  p[|.  340,  .144.  12  Sup.  Ct.  Rep.  517;  by  the  He]iburn  act  out  from  the  opera- 
Frost  V.  Uenie.  157  V.  S.  4«.  5ft,  39  L.  tion  of  i  1.1,  and  itself  preneribes  the  only 
od.  t1l4.  610.  IS  Sup.  Ct.  Rep.  632.  rule  applicable  to  that   repeal. 

The  uianifesl  intent  of  Consress  is  not  to  Tracy  v.  TuiTy,  134  U.  S.  206,  33  L.  ed. 

tie  disrepirdcd  iH-eause  of  any  supposed  pol-  879,    10   Sup.   Ct.    Rep.   527;    Cook   Countv 

icy  of  the  K-ivernuient  to  the  ennlrary.  nor  Xat.  Bank  v.  I'nited  States.  107  V.  S.  443. 

beniiiHe  pvoxccuttons  instituted  must  fait.  450.   27   T..  ed.   .'>37.   S3ft,   2   Sup.   (  t   Rep. 

NortliiTu  Securities  Co.  V.  I'nited  States,  501:    I'nited    Slates   v.    Chase.    135    L".    S. 

IM   V.    S.    107.   350.   351.   48    L.   ed.    670.  25.1,  280,  34   L.   ed.   117,   119,   10   Sup.   Ct. 

70.^.  TOli.  24  Sup.  Ct.  Rep.  436;   Goodno  v.  Kep.  756:  Felt  v.  Felt,  19  Wis.  104:  Clark 

0*hko«li.    .11    Wi».    130:    Wisconsin    C.    R,  v.   Baxter,  98  Minn,   256.  108  X.   W.   838; 

Co,  V.  Taylor  County,  52  Wis,  58,  8  N,  W.  Stale  v.  Sho«ers.  34  Kan.  271,  8  Pac.  474; 

83.1.  Kleekner    v.    Turk;    Files    v.    Fuller;    and 

There   can    l)e   no   policy   of   the   govern-  Fiiend  v.  I^vy.— supra :  State  v.  Smith.  62 

mcnl  eotilrary  to  tbe  enactment  of  Congress  Minn.  541).  64  X,  W.  1022;   People  v.  Eng- 

on  a  ■'iibii-et  within  ita  sphere,  land.   01    Ilnn.   155,   36   X.   V.   Supp,   .134; 

St.  Paul.  M.  i  M.  B.  Co.  v.  Phelps,   137  Lang  v.  United  States,  8<t  C.  C,  A.  255,  133 

U.  S.  .128.  .138.  34  L.  eil.  707.  789.  11  Sup,  Fed,  201, 

Ct    Rep.     188:    Hadden    v.    The    Collector  (5)   Section   13  can   have  no  application 

(Hadden   v.   Uamcyl    .1  Wall.   107.  111.   18  nhere  Congress,  in  a  repealing  stotute.  en 

L.  ed.  518,  519;   Tnited  States  v.  Lee.   108  ads  a  Special  saving  provision. 

U.  S.   100.  220.  27   L.  ed.   171.   181.   1   Sup.  sutf  v.  Sliou-ers,  supra;  State  ¥.  Smith. 

Ot,   Rep.   210:    Xorthern   Securities   C.O.   v.  gg   „;„„    543    „   y    ^-     1022;    People   v. 

United   States.   193   l^   K    107.  350    «L.  ^^            ^^^  ^,^_^^  ^    ^^ 

:^irhe;,''  ■oiv'TS.s.fii.rz^;:  :;•'?  ;■  '"t^tv^^'-'JI'--  s 

183.  10  Sup.  Ct.  Rep.  903 :  Coffin  v.  Rich.  -''■ } '  «"PP-  ^^'  ■  ^''^«  ^-  P"»"  «'«'  *'"*'^ 

and   fiooduo   v.  OHl.kosli,   supra:    Dewey   v.  ''■   'f'^'j, '"''",■      ,^  .                 ,.         ,  .   . 

United   States,   178  U.   S,   510.   521,   44   L.  <«'   ^he    rule    that    an    earlier    sUtute. 

ed.  1170.   1174,  20  Sup.  Ct  Sep.  B81.  covering  a  particular  subject-matter,  is  not 

The   legislative   intent   of  the   69th   Con-  overthrown  by  a  later  sUtute,  including  in 

gms.  as  manifested  in  |  10  of  the  Hepburn  its   general    terms    the    particular    subject, 

ftet,  is  not  defeated  by  U.  S.  Rev.  Stat   |  has  no  application  to  the  case  at  bar. 

13.  L'.  S.  Comp.  Stat  1901,  p.  6.  (7)   The  queation  here  involved  was  not 

)  StS  V.  8. 
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dBdd«d  in  United  SUtet  v.  Beisinger,  IBS 
U.  S.  308,  SZ  L.  ad.  4S0,  g  Sup.  Ct.  Rep.  99. 

Section  18  {•  inefTectual  to  prevent  thr 
court!  from  giving  effect  by  their  decree* 
to  the  intent  of  »  eubtequent  Congresa.  u 
that  intent  mnj  be  diicovered  from  the  sub- 
sequent enactment. 

Ableuikn  v.  Booth.  21  Row.  506,  620,  18 
L.  ed.  169,  176;  Gordon  v.  United  SUtea, 
117  U.  S.  697,  Appx.i  United  Statei  v, 
Klein,  13  Wall.  128,  147,  20  L.  ed.  619, 
625;  Marbury  t.  Madison,  1  Cranch,  137. 
170,  2  L.  ed.  SO,  73;  EKstrict  of  Columbia 
V.  Button.  143  U.  S.  18.  27,  36  L.  ed,  BO, 
62,  12  Sup.  Ct.  Rep.  369;  United  States 
V.  Claflin,  97  U.  S.  646,  54B,  24  L.  ed. 
1082.  1083;  Powell  v.  Pennayivania,  127 
U.  S.  67S,  6»7,  32  L.  ed.  263,  261,  8  Sup. 
Ct.  Rep.  992.  1257;  Brown  v.  Barry;  Filet 
V.  Fuller;  Brlghtman  v.  Kimer;  State  v. 
tflmwers:  People  v.  England;  and  McCann 
T.  New  York.— fupra. 


When  there  are  two  arts  on  the  same 
subject,  the  rule  is  to  jjive  effect  to  both, 
if-  posHible.  But  if  the  two  are  re|mKnant 
in  any  of  thrir  provisionn.  the  latter  act, 
without  any  repealing;  clause,  operates,  tc 
the  e:<tent  of  the  repu^ancy.  an  a  repeal 
of  the  firat;  and  even  where  tvra  acta  am 
not,  in  expresB  terms,  reputmant.  yet,  if  the 
latter  act  covers  the  whole  subject  of  the 
Arst,  and  embraces  new  provisionH,  plainly 
showing  that  it  waa  intended  as  a  Bubsti- 
tute  tor  the  firat  act,  it  will  operate  as  a 
repeal  of  that  act- 
United  States  V.  Tynen,  U  Wall.  88,  02- 
113.  20  L.  ed.  163,  1&4. 

Such  acta  are  clearly  repuptant  where,  ac 
here,  the  later  act  so  changes  the  piiniah- 
ment  for  an  offense  as  is  done  by  the  Hep- 
bum  act  in  question. 

Tvnpn  Case,  supra;  Com.  t.  Kimball,  21 
Pick.  373. 

This  rule  applies  aa  well  where  the  tatei 
criminal  statute  is  in  the  form  of  an  amend 
ment,  "so  as  to  read  as  follows." 

Nash  V.  White's  Bank,  106  N.  Y.  243,  11 
N.  E.   946. 

A  "cause  now  penciinf;:"  is  synonymoui 
with  a  "case"  now  pending. 

BIj-ew  V.  United  States,  13  Wall.  681 
5S3,  20  L.  ed.  638,  042. 

It  is  a  "suit  or  action;"  "any  question 
civil  or  criminal,  contested  before  a  couri 
of  justice," 

BouTier's  Law  Diet,  title,  "Cause;"  Tay 
lor  r.  United  States,  45  Fed.  639. 

A  "liability"  ia  defined  to  be  the  atab 
of  being  bound  or  obliged  in  law  or  justici 
to  do,  pay,  or  make  good  something  whicL 
51  L.  ed. 


nay  be  enfofced  by  action;  legal  responil- 
Inlity. 

Bouvier'a  Law  Diet  title,  "Liability;" 
Black's  Law  Diet,  title,  "Liability;"  White 
r.  Green,  lOS  Towa,  181,  74  N.  W.  028] 
Benge  v.  Bowling,  lOB  Ky.  676,  61  S.  W. 
161. 

There  is  no  aerious  dilBcuIty  presented 
by  this  ease  when  the  purpose  of  a  general 
■aving  clause  in  the  general  statutes  of  a 
state  ia  considered, — ttiat  it  simply  reverses 
the  preaumption  as  to  the  legislative  intent 
in  case  of  silence,  indulged  by  the  common 

Piles  v.  Puller,  44  Ark.  280.  See  also 
People  v.  England,  91  Hun,  162,  36  N.  Y. 
Supp.  534:  Lewis's  Sutherland,  SUt. 
Constr.  I  366. 

The  natural  as  well  as  the  l^^l  pre- 
aumption is  that,  if  the  lejcislature  baa 
spoken  on  the  aubject  at  all,  it  has  ex- 
pressed its  full  purpoHC.  and  has  not  left 
that  to  be  gathered  in  part  from  wliat  it 
has  said,  and  in  part  from  presumptiuna 
which  arise  only  out  of  silenre. 

Lewis's  Sutherland.  Stat.  Constr.  t  4»3; 
Perkins  v.  Thornbur;!h,  10  Cal.  190;  .John- 
son v.  Southern  P.  Co.  54  C.  C.  A.  608,  117 
Fed.  482. 

It  is  a  well-settled  rule  of  construction, 
that  where  there  are  two  provisions,  one 
of  which  is  general  and  designed  to  npply 
to  cases  generally,  and  the  other  in  par- 
ticular and  relatin;;  to  one  subject,  the 
particular  provision  munt  prei'ail,  and  must 
be  treated  as  an  exception  to  the  general 
provision. 

People  ex  rel.  Akin  v.  Kiplev,  171  III. 
84,  41  L.R.A.  775.  4R  N".  E-  220;  United 
States  v.  t  hasp.  136  U.  S.  200.  34  L.  ed. 
119.  10  Sup.  Ct.  Rep.  750. 

The  applicability  of  thia  rule  is  even 
more  obvious  where  the  fcpnerel  proviwons 
are  contained  in  other  law*,  previously 
passed  by  a   precedinji  leRJalature. 

Felt  V.  Felt.  ID  Wi«.  1011;  Raleigh  &  O. 
R.  Co.  v.  Reid,  13  Wall.  27U,  20  L.  ed.  570; 
United  States  v.  Tynen,  11  Wall.  92,  03, 
20  L.  ed.  154,  155. 

Thia  principle  is  expressed  in  the  maxim, 
Expremio  unius  ril  exrlusio  alleriut;  and 
thia,  said  the  Supreme  Court,  in  United 
States  V.  Arredondo.  G  Pet.  726,  8  L.  ed, 
580,  is  a  universal  maxim  in  the  construc- 
tion of  statutes ;  and.  as  the  court,  in 
Coast-Line  R.  Co.  v.  Savannah,  30  Fed. 
649,  said,  is  never  more  applicable  than 
when  applied  to  the  interpretation  of  a 
atatuta. 

The  action  of  Congress  in  releasing  and 
extinguishing  the  penalties  and  liabilities 
under  the  Elkins  act  which  were  not  saved 
by  I  10  of  the  Hepburn  act  was  positive, 
direct,  and  express,  and  not  by  inference. 
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Ex  parte  McCardle,  7  Wall.  506,  513, 
514.  19  L.  ed.  264,  265:  Durousseau  v.  Unit- 
ed States,  6  Cranch.  307,  3  L.  ed.  232. 

The  general  savings  statute  is,  of  course, 
itself  subject  to  repeal,  and  therefore  can- 
not impose  a  construction  upon  any  act 
thereafter  passed  which  is  contrary  to  the 
clear  language  of  the  later  act. 

Cortelyou  v.  Anderson,  73  X.  J.  L.  427,  63 
Atl.   1095. 

A  case  meeting  and  matching  every  phase 
of  this  case  is  State  v.  Showers,  34  Kan. 
269,  8  Pac.  474. 

Unless  Congress  intended,  by  §  10  of  the 
Hepburn  act,  to  limit  the  saving  of  oflTenses 
under  the  Elk  ins  act  to  those  then  pending 
in  the  I'nited  States  courts,  then  the  saving 
clause  of  §  10  is  useless,  because  everything 
that  it  does  would  have  been  done  by  |  13. 
It  could  not  have  been  intended  merely  to 
gave  procedure,  because  the  procedure  would 
have  been  saved  without  the  expressed 
words. 

Endlich,  Interpretation  of  Statutes,  8 
487. 

Saving  clauses,  saving  penalties  from  the 
efTect  of  repeal,  are  to  receive  the  same 
strict  construction  which  a  penal  statute 
receives.  Aaron  v.  State,  40  Ala.  312.  On 
the  other  hand,  provisions  of  law  which 
amount  to  an  amnesty,  or  a  wiping  out  of 
penalties  for  alleged  offenses,  are  favored 
and  to  be  construed  liberally.  State  v. 
Shelton,  65  N.  C.  297.  To  exclude,  by  im- 
plication, the  words  "causes  now*  pending," 
in  the  saving  clause  of  §  10.  prosecutions 
of  indictments  under  the  Elkins  act,  which 
are  plainly  included  in  the  express  language 
used,  would  infringe  the  rule  that  a  crim- 
inal statute  is  not  to  be  extended  by  intend- 
ment. Todd  V.  United  States.  158  U.  S. 
282,   39   L.  ed.  982,   15   Sup.   Ct.  Rep.   889, 

Attorney  General  Bonaparte  and  Assist- 
ant Attorney  General  Purdy  argued  the 
cause  and  filed  a  brief  for  respondent: 

U.  S.  Rev.  Stat.  §  13,  U.  S.  Comp.  Stat. 
1901,  p.  6,  forbids  the  implication  sought 
to  be  made  in  this  case. 

United  States  v.  Barr.  4  Sawy.  254,  Fed. 
Caa.  No.  14,527;  United  States  v.  Ulrici, 
8  Dill.  532,  Fed.  Cas.  No.  16,594;  United 
States  V.  4  Cases  of  Lastings,  10  Ben.  371, 
Fed.  Cas.  No.  15.145;  Sims  v.  United 
States,  58  C.  C.  A.  92,  121  Fed.  515. 

During  the  last  thirty-six  years  it  has 
been  the  general  policy  of  Congress,  as  de- 
clared by  this  statute,  to  save  accrued  pen- 
alties, forfeitures,  and  liabilities  from  re- 
lease and  extinguishment,  unices  the  in- 
tention to  the  contrary  clearly  appears. 

United  States  v.  Reisinger,  128  U.  S.  398, 
82  L.  ed.  480,  9  Sup.  Ct.  Rep.  99;  United 
States  V.  Barr,  supra. 
§78 


This  language  should  be  construed  as 
laying  down  a  rule  of  construction  for  the 
guidance  of  the  courts,  instead  of  an  at- 
tempt upon  the  part  of  the  legislature  to 
bind  succeeding  legislatures  as  to  the  man- 
ner in  which  they  might  effect  the  repeal 
of  a  particular  statute. 

Lang  V.  United  States,  66  C.  C.  A.  255, 
133  Fed.  206;  People  v.  Madill,  91  Hun, 
152,  36  N.  Y.  Supp.  637. 

A  perpetual  statute  is  to  be  considered  in 
force  as  to  the  particulars  of  the  subject- 
mp.tter  legislated  upon  until  repealed  by 
an  act  professing  to  repeal  it,  or  by  a  clause 
or  section  of  another  act  directly  bearing  in 
terms  upon  the  particular  matter  of  the 
first  act;  and  this,  too,  notwithstanding  an 
implication  to  the  contrary  which  may  be 
raised  by  a  general  law  embracing  the  sub- 
ject-matter. 

Wood  V.  United  SUtes,  16  Pet.  342,  362» 
10  L.  ed.  987,  995;  United  SUtes  v.  Gear, 
3  IIow.  120,  131,  11  L.  ed.  523,  528;  Frost 
V.  Wenie.  157  U.  S.  46.  58,  39  L.  ed.  614, 
019,  15  Sup.  Ct.  Rep.  532;  United  SUtes 
V.  Healey,  160  U.  S.  130,  146,  40  L.  ed. 
369,  373,  16  Sup.  Ct.  Rep.  247;  Rosencrans 
V.  United  States.  165  U.  S.  257,  41  L.  ed. 
708.  17  Sup.  Ct.  Rep.  302;  United  SUtes 
V.  Greathouse,  166  U.  S.  601,  41  L.  ed. 
1130.  17  Sup.  Ct.  Rep.  701;  McCliord  y. 
Louisville  &  X.  R.  Co.  183  U.  S.  483.  500, 
46  L.  ed.  280.  297,  22  Sup.  Ct.  Rep.  105; 
Great  Northern  R,  Co.  v.  United  States, 
155   Fed.  960. 

The  Federal  courts,  without  exception,  in 
passing  upon  the  question  here  presented, 
have  decided  that  no  penalty  which  had 
accrued  under  the  Elkins  act  prior  to  the 
29th  dav  of  June,  1906,  was  released  or 
extinguished  by  any  of  the  provisions  con- 
Uined  in  the  new  rate  law. 

United  States  v.  Standard  Oil  Co.  148 
Fed.  719:  United  SUtes  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  151  Fed.  84;  United  SUtes 
v.  Delaware.  L.  &  W.  R.  Co.  152  Fe<l.  269; 
Unite<l  States  v.  New  York  C.  &  H.  U.  R. 
Co.  153  Fed.  630:  United  States  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (Apr.  8.  1907;  C.  C.  8. 
D.  Cal.);  United  SUtes  v.  Standard  Oil 
Co.  (Oct.  28,  1907;  C.  C.  W.  D.  Tenn.)  5 
Great  Northern  R.  Co.  v.  United  SUtes, 
155  Fed.  946. 

Mr.  Justice  Wiiite  delivered  the  opinion 
of  the  court: 

The  act  of  Congress  commonly  referred  to 
as  the  Hepburn  law  was  enacted  June  29» 
1906.  34  SUt.  at  L.  584,  chap.  3591,  U.  S. 
Comp.  SUt.  Supp.  1907,  p.  892.  In  Novem- 
ber, 1906,  in  the  district  court  of  the  United 
SUUs  for  MinnesoU,  the  Great  Northern 
Railsvay  Company  and  several  of  iU  offi- 
cials  were   indicted   for   violations  of   tha 
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«ct  of  1903,  commonly  known  aa  the  Elkins 
act.  32  SUt.  at  L.  847,  chap.  708,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  880.  There  were 
^fteen  counts,  all  relating  to  acts  done  in 
May,  June,  July,  and  August,  1905.  Ex- 
cept as  to  varying  dates  of  shipment  and 
the  sum  of  the  concessions,  the  counts  were 
alike.  A  reference  to  the  first  count  will 
therefore  make  clear  all  the  charges  which 
the  indictment  embraced.  After  alleging 
the  corporate  existence  of  the  railway  com- 
pany^ the  capacity  of  its  named  officials  and 
agents,  and  the  fixing  and  publishing  of 
rates,  there  was  set  out  the  carriage  of  cer- 
tain grain  by  the  railway  company  from 
Minneapolis,  Minnesota,  to  Seattle.  Wash- 
ington, for  account  of  the  W.  P.  Devereux 
Company,  a  corporation.  It  was  then  al- 
leged that  by  the  tariff  and  schedule  of 
rates  as  established,  published,  and  filed  in 
conformity  to  the  act  to  regulate  commerce 
the  legal  charge  was  50  cents  for  each  100 
pounds  of  grain  carried  from  Minneapolis 
to  Seattle,  "but  the  grand  jurors  aforesaid, 
on  their  oath  aforesaid,  do  present  and 
charge  that  .  .  .  within  the  jurisdiction 
of  this  court,  .  .  .  the  said  Great  North- 
em  Railway"  (and  the  officers  and  agents 
named)  "did  unlawfully  grant  and  give  to 
the  said  W.  P.  Devereux  Company  .  .  . 
a  concession  of  twenty  cents  (20c.)  of  the 
said  rate  as  aforesaid  upon  every  100  pounds 
of  the  property  so  transported  ...  as 
aforesaid,  whereby  the  said  property  was, 
by  said  corporation  common  carrier,  trans- 
ported in  said  interstate  commerce  .  .  . 
at  a  less  compensation  and  rate  than  that 
named  therefor  in  said  tarilT  and  schedules 
^)ao  aa  aforesaid  'published  and  filed  by  the 
Haid  common  carrier  and  in  force  at  the 
time  upon  its  said  route.'' 

The  indictment  was  demurred  to  by  al) 
"the  accused  upon  the  following  grounds: 

**1.  That  neither  the  said  indictment  nor 
Any  count  in  the  said  indictment  stated 
sufficient  facts  or  grounds  to  constitute 
against  the  said  defendants,  or  either  of 
them,  an  ofi'ense  against  the  laws  of  the 
XJnited   States,   nor   any   offense. 

"2.  That  the  statute  of  the  United  States 
creating  the  offense  or  offenses  pretended  to 
be  charged  in  the  said  indictment,  and  un- 
der which  said  indictment  was  found,  was 
duly  repealed  and  was  not  in  force  at  the 
time  when  the  said  indictment  was  found." 

The  demurrer  in  this  case  was  evidently 
heard  along  with  demurrers  in  cases 
against  others  presumed  to  present  like 
questions.  The  demurrer  was  overruled  for 
reasons  stated  in  an  opinion,  deemed  con- 
trolling not  only  of  this,  but  also  of  the 
other  cases.  151  Fed.  84.  By  consent 
there  was  a  severance  between  the  railway 
company  and  the  individual  defendants. 
61  li.  ed. 


On  the  trial,  after  the  jury  had  been  sworn 
and  when  the  taking  of  testimony  was 
about  to  begin,  the  bill  of  exceptions  states 
that  the  counsel  for  the  company  declared 
that  he  desired,  on  behalf  of  the  defendant, 
"in  order  to  save  our  rights  under  the  law 
questions  involved,  to  make  objection  to 
the  introduction  of  any  evidence.  And  I 
desire  to  have  it  understood  and  agreed  be- 
tween the  government  and  the  defendant 
that  1  may  now  enter  this  objection  with 
the  same  force  and  effect  as  if  a  witness 
had  been  already  called  and  sworn  to  tes- 
tify on  behalf  of  the  government."  On  this 
being  assented  to  by  the  government,  ob- 
jection was  made  to  the  introduction  of  any 
evidence  based  upon  the  two  grounds  which 
had  been  previously  urged  to  support  the 
demurrer.     The  following  occurred: 

The  Court:  I  understand  that  last 
ground.     Let  us  see  the  first  ground. 

•Mr.  Brown:   The  first  ground  is  the  gen-[461) 
eral  ground  of  the  insufficiency  of  the  imiict- 
ment.    The  second   is  the  same  thing,  only 
more  specific. 

I  think  the  objection  will  be  sufficient  if 
confined  to  the  first  one. 

The  Court:  The  point  that  you  wish  to 
make  is  that  there  can  be  no  prosecution 
here,  no  matter  what  the  evidence  is,  be- 
cause of  the  repeal  of  this  Elkins  act  by 
the  Hepburn  act. 

Mr.  Brown:  That  is  right. 

The  Court:  The  objection  will  be  over- 
ruled. 

Mr.  Brown:  I  would  ask  an  exception  to 
the  ruling  of  the  court. 

The  Court:  An  exception  is  allowed. 

Thereupon  the  counsel  for  the  company 
stated  that  there  wa.s  an  agreement  with 
the  government  that  the  company  should 
make  an  admission  as  to  the  facts  alleged 
in  the  indictment,  subject  to  the  rijrlit  of 
the  company  to  make  "such  objections  and 
motions  and  to  take  such  action,  either  in 
this  court  or  upon  appeal,  as  shall  be 
deemed  necessary  and  proi)er  to  have  deter- 
mined the  question  of  the  sufficiency  of  the 
indictment  to  state  an  ofTcnse.  and  the  suffi- 
ciency of  the  facts  admitted  to  state  an  of- 
fense; and  it  is  further  agreed  that  neither 
such  admissions,  nor  the  fact  that  they  had 
been  made  in  this  trial,  shall  be  used  as  evi- 
dence or  otherwise  upon  any  other  trial  of 
this  case,  or  upon  the  trial  of  any  case." 
To  this  the  prosecution  assented.  The  es- 
tablishment and  publication  of  the  tariff 
rates,  the  shipments  of  grain  as  alleged  in 
the  indictment,  etc.,  were  then  admitted  by 
the  accused,  and  it  was  further  admitted  as 
follows : 

"That  in  case  of  the  several  shipment* 
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specified  in  the  several  counts  of  the  in- 
dictment herein  the  concessions  stated  in 
the  several  counts  respectively  in  tlip  said 
indictment  were  given  to  W.  P.  Devereux 
Company  by  the  direction  and  with  the  con- 
sent of  the  said  defendant,  the  Great  North- 
ern Railroad  Company." 

Both  parties  then  rested.  The  company 
[4 62] requested  an  instruction  *in  its  favor,  based 
on  the  grounds  upon  which  it  had  de- 
murred, for  which  it  had  objected  to  any 
evidence,  and  upon  the  additional  ground 
"that  the  facts  shown  by  the  evidence  are 
not  sufTicient  to  constitute  against  the  de- 
fendant any  offense  against  the  laws  of  the 
United  States,  nor  any  oflfense."  Upon  this 
requef^t  the  following  colloquy  between  the 
court  and  the  counsel  occurred: 

The  Court:  You  admit  all  the  material 
facts  allej^ed  in  the  indictment? 

Mr.  Brown :    We  do. 

The  Court:  And  practically  admit  that 
they  are  proved? 

Mr.  Brown:  We  can't  say  that.  We  ad- 
mit the  facts  that  are  stated  here — the  gov- 
ernment has  gone  over — and  I  understand 
they  are  the  facts  of  the  indictment. 

The  Court:  For  the  purposes  of  this 
case,  we  will  say  that  you  admit  those 
facts. 

The  motion  will  be  denied,  and  an  excep- 
tion allowed  the  defendant. 

The  court  then  instructed  the  jury,  as 
follows : 

"The  defendant  has  admitted  by  its  coun- 
sel, that  all  the  material  allegations  of  the 
several  counts  are  true,  and  if  you  do  not 
)>elieve  these  allegations  are  proven  you 
are  obliged  to  fmd  the  defendant  not  guilty. 
I  suppose  it  is  proper  for  the  court  to  say 
that  it  can  hardly  see  how  you  can  find  any 
other  verdict  than  that  of  guilty,  but  that 
is  for  you  to  say.  If  you  do  not  believe 
these  allegations  are  proven  you  can  find 
the  defendant  not  guilty." 

An  exception  was  allowed  the  defendant 
to  that  part  of  the  charge  instructing  that 
if  the  facts  stated  in  the  indictment  were 
believed  to  be  true,  that  the  defendant 
should  be  found  guilty.  The  following  then 
occurred: 

The  Court:  That  is  equivalent  to  saying 
that  the  indictment  itself  is  insufficient. 

Mr.  Brown:  Might  I  have  that  exception? 

The  Court:    You  may. 

Mr.  Brown:   May  I  have  it  appear  on  the 

[46S]record  that  the  'grounds  of  my  exception 

are  the  same  three  grounds  named  as  the 

basis  of  my  motion  to  instruct  a  verdict,  to 

wit; 

That    neither   the    indictment   on    which 


this  prosecution  is  based,  nor  any  count  in 
the  said  indictment,  states  sufficient  facts 
or  grounds  to  constitute  against  the  defend- 
ant un  offense  against  the  laws  of  the 
United  States,  nor  any  offense. 

2.  That  the  statute  or  statutes,  of  the 
United  States,  creating  the  offense  or  of- 
fenses pretended  to  be  charged  in  the  in- 
dictment, and  in  each  count  thereof,  and 
upon  which  statutes  the  said  indictment 
and  each  count  thereof  is  based,  had  been 
duly  repealed  and  were  not  in  force,  aa  to 
any  of  the  offenses  in  the  said  indictment 
pretended  to  be  charged,  at  the  time  when 
the  said  indictment  was  found. 

3.  On  the  ground  that  the  facts  shown  by 
the  evidence  are  not  sufficient  to  constitute 
against  the  defendant  an  offense  against 
the  laws  of  the  United  States,  nor  any  of- 
fense. 

The  Court:    You  may. 

There  was  a  verdict  of  guilty,  and  the 
grounds  upon  which  the  exceptions  pre- 
viously taken  had  been  rested  were  made  the 
basis  for  a  motion  in  arrest,  which  was 
overruled  and  excepted  to.  From  the  ver- 
dict and  sentence  thereon  the  case  was 
taken  to  the  circuit  court  of  appeals  for  the 
eighth  circuit,  where  the  judgment  was  af- 
firmed (155  Fed.  946),  and  the  case  is  here 
because  of  the  allowance  of  a  writ  of  cer- 
tiorari. 

There  is  a  contention  in  the  brief  of 
counsel  for  the  petitioner,  that  the  de- 
murrer to  the  indictment  should  have  been 
sustained  and  that  the  motion  to  arrest  as 
well  as  the  exceptions  to  the  charge  should 
have  prevailed,  because  the  indictment  in 
all  its  counts  was  insufficient  to  state  an 
offense  under  the  Elkins  act,  even  if  that 
act  had  not  been  repealed  or  modified  by 
the  Hepburn  law. 

We  postpone  presently  determining 
whether  this  contention  is  open  on  the 
record,  or,  if  open,  is  meritorious,  in  order 
to  come  at  once  to  the  important  question 
for  decision,  which  is: 

*1.  Did  the  Hepburn  law  repeal  the  Elkins[' 
act  so  as  to  deprive  the  government  of  the 
right  to  prosecute  for  violations  of  the  El- 
kins act  committed  before  the  Hepburn  law 
was  passed?  The  conflicting  contentions  on 
these  subjects  are  these:  It  is  insisted  on 
behalf  of  the  railway  company  that  the  El- 
kins act  was  amended  and  re-enacted  by  f  2 
of  the  Hepburn  law,  and  that  thereby  a  re- 
peal of  the  Elkins  act  was  accomplished, 
and  that  the  express  terms  of  the  Hepburn 
law  manifest  the  intention  of  Congress  that 
no  offense  theretofore  committed  against  the 
Elkins  act  should  be  prosecuted,  unless  a 
prosecution  was  then  pending.  The  gov- 
ernment,  whilst   not  challenging   the   doc- 
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trine  that  where  a  criminal  statute  is  re- 
pealed and  a  right  to  prosecute  for  a  prior 
offense  is  not  saved,  such  right  is  extin- 
guished, yet  insists  that  the  principle  has 
no  application  to  this  case,  because  the  re- 
enactment  of  the  Elkins  act  by  $  2  of  the 
Hepburn  law  did  not  amount  to  a  repeal  of 
the  Elkins  act  to  the  extent  of  preventing 
prosecutions  for  offenses  against  that  act 
committed  prior  to  the  adoption  of  the 
Hepburn  law.  And  it  is  urged  that  this 
result  is  demonstrated  not  only  by  the 
clause  of  the  Hepburn  law  re-enacting  the 
Elkins  act,  but  also  by  other  provisions  of 
the  Hepburn  law  interpreted  in  the  light  of 
the  principles  of  construction  which  <ire 
made  applicable  by  operation  of  the  gen- 
eral law,— tliat  is.  Rev.  Stat.  §  13,  U.  S. 
Com  p.  SUt.  1001,  p.  6. 

In  considering  these  contentions  in  their 
ultimate  aspect  it  is  clear  that  to  dispose 
of  them  requires  us,  in  any  event,  to  inter- 
pret the  Hepburn  law  and  to  determine  how 
far  the  re-enactment  by  that  law  of  the  pro- 
visions of  the  Elkins  act  operates  to  pre- 
vent   prosecutions    for    offenses    committed 
prior  to  the  date   when   the   Hepburn   law 
was  enacted.     We  come  therefore  at  once  to 
that  question.    In  doing  so,  to  <liflcmbarrass 
the  analysis  from  what  may  be  an   irrele- 
vant and   certainly  a   confusing  considera- 
tion, we  concede,  for  the  sake  of  argument 
only,  that  the  effect  of  the  amendment  and 
re-enactment  of  the  Elkins  act  by  §  2  of  the 
Hei)burn  law  was  to  repeal  the  Elkins  act, 
«^]and,  in  the  light  of  this  concession,  we  •pro- 
pose   to    determine    whether    the    right    to 
prosecute  for  any   prior  offense  committed 
before  the  going  into  effect  of  the  Hepburn 
law  was  lost  by  reason  of  the  adoption  of 
that  law. 

We  must  read  the  Hepburn  law  in  the 
light  of  S  13  of  the  Revised  Statutes,  which 
provides  as  follows: 

'*Sec.  13.  The  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability  in- 
curred under  such  statute,  unless  the  re- 
pealing act  shall  so  expressly  provide,  and 
such  statute  shall  be  treated  as  still  re- 
maining in  force  for  the  purpose  of  sustain- 
ing any  proper  action  or  prosecution  for  the 
enforcement  of  such  penalty,  forfeiture,  or 
liability." 

This  provision  but  embodies  $  4  of  the 
act  approved  February  25,  1871  (16  Stat, 
at  L.  431,  chap.  71,  U.  8.  Comp.  Stat.  1901, 
p.  G),  which  was  entitled,  "An  Act  Pre- 
scribing the  Form  of  the  Enacting  and  Re- 
solving Clauses  of  Acts  and  Resolutions  of 
Congress,  and  Rules  for  the  Construction 
Thereof."  As  the  section  of  the  Revised 
Statutes  in  question  has  only  the  force  of  a 
statute,  its  provisions  cannot  justify  a  dis- 
5S  li.  ea. 


regard  of  the  will  of  Congress  as  manifested, 
either  expressly  or  by  necessary  implication, 
in  a  subsequent  enactment.  But,  while 
this  is  true,  the  provisions  of  §  13  arc  to  be 
treated  as  if  incorporated  in  and  as  a  juirt 
of  subsequent  enactments,  and  therefore 
under  the  general  principles  of  construction 
requiring,  if  possible,  that  effect  ho  given  to 
all  the  parts  of  a  law,  the  section  must  he 
enforced  unless,  either  by  express  declara- 
tion or  necessary  implication,  arising  from 
the  terms  of  the  law  as  a  whole,  it  resultn 
that  the  legislative  mind  will  be  set  at 
naught  by  giving  effect  to  the  provi.sionti  of 
§  13.  For  the  sake  of  brevity  we  do  not 
stop  to  refer  to  the  many  cases  from  state 
courts  of  last  resort  dealing  with  the  oi>era- 
tion  of  general  state  statutes  like  unto  $  13, 
Rev.  Stat.,  because  we  think  the  view?*  just 
stated  arc  obvious  and  their  correctness  is 
established  by  a  prior  decision  of  this  court 
concerning  tlmt  section.  L'nited  States  v. 
Reisinger.  128  U.  S.  398,  32  L.  ed.  480,  0 
Sup.  Ct.  Rep.  99. 

The  Hepburn  law  is  entitled,  "An  Act  to 
Amend  an  Act  Entitled  'An  Act  to  Regulate 
Commerce,'  Approved  February  "Fuurth.[466] 
Eighteen  Hundred  and  Eighty-seven  [24 
SUt.  at  L.  379,  chap.  104,  U.  S.  Comp.  SUt 
1901.  p.  3154],  and  All  Acts  Amendatory 
ThenHjf,  and  to  Enlarge  the  Powers  of  the 
Interstate  ConiUierce  Commission."  The 
law  is  comprehensive.  It  undoubtedly,  as 
we  have  said,  in  the  2d  section,  amends 
and  re-enacts  the  Elkins  act,  and  enlarges 
in  imporUnt  particulars  the  powers  of  the 
IntersUte  Commerce  Commission,  and 
changes  the  procedure  in  various  ways  es- 
sential to  the  conduct  of  controversies  be- 
fore the  Commission.  Besides,  the  act  in 
some  res))ects  modifies  the  nieiins  of  enfor- 
cing the  orders  of  the  Commission  in  the 
courts  of  the  l'nited  States,  the  riglil  of 
appeal,  the  judgment  as  to  costs,  attornevH* 
fees.  etc.  The  crucial  jiortion  of  tlii*  act, 
for  the  purposes  of  the  present  inquiry,  is 
§  10,  which  provides:  **That  nil  laws  and 
parts  of  laws  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed,  hut  the 
amendments  herein  provided  for  shall  not 
affect  causes  now  pending  in  courts  of  the 
United  States,  but  such  causes  shall  l>e 
prosecuted  to  a  conclusion  in  the  manner 
heretofore  provided  by  law.** 

Clearly,  the  mere  repeal  of  contlictiug 
laws  is  in  no  way  repugnant  to  the  pro- 
visions of  S  13  of  the  Revised  SUtutes,  and, 
therefore,  sUnding  alone,  leaves  no  room 
for  contending  that  the  enactment  of  the 
Hepburn  law  destroyed  the  effect  of  §  13. 
The  difhculty  of  construction,  if  any,  arises 
from  the  words  following  the  general  re- 
pealing clause:  "But  the  amendmenU  here- 
in provided  for  shall  not    affect  causes  now 
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pending  in  courts  of  the  United  States,  but 
•ncli  cauiet  shall  be  prosecuted  to  a  eonelu- 
•ion  in  the  manner  heretofore  provided  by 
law."  These  words,  we  thinic,  do  not,  ex- 
pressly or  by  fair  implication,  conflict  with 
the  general  rule  established  by  f  13,  Rev. 
Stat.,  since,  by  their  very  terms,  they  are 
concerned  with  the  application  to  proceed- 
ings pending  in  the  courts  of  the  Ufaited 
States  of  the  new  methods  of  procedure 
created  by  the  Hepburn  law.  Any  other 
construction  would  necessitate  expunging 
the  words  "shall  be  prosecuted  to  a  con- 
clusion in  the  manner  heretofore  provided 
by  law."  This  follows,  because  if  it  were 
to  be  held  that  the  intent  and  object  of  the 
(407]*lawmaker  in  dealing  with  cases  "pending 
in  the  courts  of  the  United  States"  was 
solely  to  depart  as  to  all  but  such  pending 
eases  from  the  general  rule  of  Rev.  Stat,  f 
18,  then  the  provision  as  to  future  proceed- 
ings would  be  unnecessary,  because  the  old 
and  unrepealed  as  well  as  the  newly  en- 
acted remedies  would  be  applicable,  as  far 
as  pertinent,  to  such  pending  causes.  The 
provision  commanding  that  the  new  reme- 
dies should  not  be  applicable  to  causes  then 
pending  in  the  courts  of  the  United  States 
gives  significance  to  the  whole  clause,  and 
■ervcs  to  make  clear  the  fact  that  the  legis- 
lative mind  was  concerned  with  the  con- 
fusion and  uncertainty  which  might  be  be- 
gotten from  applying  the  new  remedies  to 
esuses  then  pending  in  the  courts,  and 
demonstrates  therefore  that  this  subject, 
and  this  subject  alone,  was  the  matter  with 
which  the  provision  in  question  was  intend- 
ed to  deal.  In  other  words,  when  the  ob- 
ject contemplated  by  the  provision  is  ac- 
curately fixed,  the  subject  is  free<l  from 
difficulty,  and  not  only  the  letter  but  the 
•pirit  of  the  provision  becomes  clear:  that 
is  to  say,  it  but  manifests  the  purpose  of 
Congress  to  leave  case<«  pending  in  the 
courts  to  be  prosecuted  under  the  prior 
remedies,  thus  causing  the  new  remedies 
created  to  be  applicable  to  all  controver- 
sies not  at  the  time  of  the  passage  of  the 
act  pending  in  the  courts.  And  all  the  ar- 
guments relied  upon  to  sustain  the  theory 
that  the  power  to  prosecute  for  past  offenses 
not  then  pending  in  the  courts  w*as  abro- 
gated by  the  Hepburn  law  rest  in  substance 
upon  the  disregard  of  the  true  significance 
of  the  provision  of  {  10.  Thus  the  argu- 
ment that,  by  the  application  of  the  ele- 
mentary rule  by  which  the  inclusion  of  one 
must  be  considered  as  the  exclusion  of  the 
other,  it  follows  that  the  power  to  further 
prosecute  all  but  cases  then  pending  in  the 
courts  was  destroyed  by  the  Hepburn  law, 
because  pending  eauses  are  enumerated  in 
I  10.  and  are  hence  not  saved  by  Rev.  Stat. 
I  IS,  simply  assumes  that  ths  provisioii  of 
•ft 


I  10  was  intended  to  save  the  right  to 
further  prosecute  the  cases  then  pending  in 
the  courts,  and  disregards  the  fact  that  the 
provision  as  to  pending  causes  was  solely 
addressed  to  the  remedies  to  *be  applied  in[40ft 
the  future  carrying  on  of  Huch  eases.  Again, 
the  contention  that  unless  the  provision  as 
to  pending  causes  in  f  10  be  construed  as 
relating  to  the  further  right  to  prosecute 
such  cases  it  becomes  meaningless,  but 
overlooks  the  fact  that  the  purpose  of  the 
provision  was,  by  express  enactment,  to 
prevent  the  application  of  the  new  remedies 
to  the  causes  then  pending  in  the  courts  of 
the  United  States, — a  result  which  ^-ould 
not  necessarily  have  followed  without  the 
direction  in  question. 

The  purpose  of  Congress  in  enacting  §  10 
is  aptly  illustrated  by  previous  legislation 
concerning  the  re-enactment  of  the  inter- 
state commerce  law.  and  may  well  have 
been  deemed  to  l>e  advisable  in  couHequence 
of  the  decision  of  this  court  in  MiHsouri 
P.  R.  Co.  V,  United  States,  189  U.  S.  274, 
47  L.  ed.  811.  23  Sup.  Ct.  Rep.  507.  The 
construction  which  we  have  given  H  10,  re- 
sulting from  its  plain  language,  is  fortified 
by  a  consideration  of  the  context  of  the 
Hepburn  law.  Thus,  conceding,  for  the 
sake  of  argument,  that  the  words,  "pending 
cases,"  as  used  in  i  10.  embrace  criminal 
prosecutions,  they  clearly  also  relate  to 
civil  controversies.  Now,  f  10  of  the  prior 
act  to  regulate  commerce,  as  amended  and  re- 
enacted  by  $  5  of  the  Hepburn  law.  prcAcrilies 
a  limitation  of  two  years  "from  the  time 
the  cause  of  Action  accrues'*  as  to  "all  fom- 
l^laints  for  the  recovery  of  damage^'*  U^fore 
the  Commission,  and  estaI)li!<liPA  n  limita- 
tion of  one  ^^-ear  for  the  filing  of  a  iN'titioa 
in  the  circuit  court  for  the  oiiforocniont  of 
an  order  of  the  Commission  for  the  pay- 
ment of  money.  Rut  the  section  contains  a 
proviso  saving  the  right  to  prcntrnt  claims 
accrued  prior  to  the  passage  of  the  act.  pro- 
vided the  petition  be  filed  within  one  year. 
If  it  were  true  that  f  10  abrogated,  a:*  as- 
serted, the  right  to  prosecute  all  claims  not 
pending  In  the  courts  at  the  time  of  the 
passage  of  the  Hepburn  law,  it  would  fol- 
low that  that  law  destroyed  the  very  rights 
which  it  specifically  provides  should  be 
saved  if  prosecuted  within  a  year.  More- 
over, as  the  clause  of  |  10  which  is  relied 
upon  in  terms  embraces  only  cases  |)ending 
in  the  courts  of  the  United  States,  it  would 
follow,  if  the  contention  here  made  were 
true,  that  the  ^Hepburn  law,  while  saTing[40t' 
pending  cases  in  the  courts,  yet  destroyed 
all  claims  pending  at  the  time  of  the  pas- 
sage of  that  act  before  the  Commission.  As 
no  reason  is  suggested  why.  if  the  purpose 
of  I  10  was  to  save  pending  causes,  that 
section  sboold  liavs  deitroyed  the  right  to 
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further  prosecute  all  causes  pending  before 
tlie  Commission,  it  would  seem  that  the  in- 
«lusion  in  §  10,  only  of  causes  pending  in 
courts  of  the  United  States,  could  only  liave 
been  the  result  of  a  purpose  on  the  part  of 
Congress  not  to  distinguish  without  reason 
between  pending  causes  by  saving  one  class 
and  destroying  the  other,  but  was  solely 
based  on  the  desire  of  Congress  not  to  in- 
terfere with  proceedings  then  pending  in 
the  courts,  but  to  leave  such  proceedings  to 
be  carried  to  a  finality,  in  accordance  with 
the  remedies  existing  at  the  time  of  their 
initiation.  There  are  various  other  pro- 
visions of  the  Hepburn  law  which  wo  think 
additionally  irresistibly  demonstrate  the 
correctness  of  the  construction  which  we  af- 
fix to  $  10,  but  we  do  not,  for  the  sake 
of  brevity,  refer  to  them,  as  we  think  the 
reasoning  hitherto  stated  adet]uatply  shows 
the  unsoundness  of  the  pro[K>sition  that 
that  section  manifests  in  any  respect  the 
intention  of  Congress  to  depart  from  the 
general  principle  -expressed  in  the  Revised 
Statutes,  (13.  We  say.  however,  that  the 
view  we  have  taken  has  in  various  forms  of 
statement  been  upheld  by  a  lino  of  deciMions 
in  tlio  lower  Federal  courts.  United  States 
V.  Standard  Oil  Co.  148  Fed.  719;  United 
SUtes  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  151 
Fed.  84;  Unitetl  States  v.  Delaware,  L.  & 
\V.  R.  Co.  152  Fed.  201);  United  States  v. 
New  York  C.  &  H.  R.  R.  Co.  153  Fed.  «30. 
In  citing  the  cases  in  question  we  do  not 
wish  to  be  considered  as  implying  that  we 
express  any  opinion  as  to  the  doctrines 
which  they  may  announce  upon  other  sub- 
jects than  the  one  now  before  us.  We  say 
this,  because  it  may  be  that  some  of  the 
otlier  subjects  with  which  some  of  the  cited 
cases  deal  may  hereafter  come  before  us  for 
decision,  and  therefore  we  prefer  not  pre- 
maturely, even  by  indirection,  to  leave  room 
O]*for  the  slightest  implication  that  we  ex- 
press an  opinion  as  to  such  other  issues. 

2.  This  brings  us  to  the  contention  which 
we  at  tne  outset  passed  over,  which  is  that 
the  indictment  was  insufficient  to  state  an 
offense  under  the  EI  kins  act,  although  that 
act  was  not  repealed.  The  proposition  is, 
that  as  the  indictment  only  charged  that 
the  concessions  on  the  established  rate  were 
unlawfully  given,  it  was  insufficient,  be- 
cause, in  order  to  cause  a  concession  to  be  a 
crime  under  the  Elkins  act,  as  it  stood  be- 
fore the  Hepburn  law,  such  concession  must 
have  been  ''either  knowingly  or  wilfully 
granted.  If  a  criminal  intent  is  necessary 
to  the  crime,  it  must  be  charged  in  the  in- 
dictment." It  is  undoubted  that  the  first 
ground  of  the  demurrer  filed  to  the  indict- 
ment was  broad  enough  to  embrace  this  con- 
tention if  it  had  been  urged.  That  it  was 
aot  urged  on  the  hearing  of  the  demurrer 
•S  li.  ed. 


persuasively  resulta  from  the  fact  that  it 
was  not  noticed  in  the  elaborate  opinion  filed 
by  the  court  in  disposing  of  the  demurrer. 
It  moreover  results  from  the  proceedings 
had  at  the  trial  after  the  jury  was  sworn. 
The  judge  who  presided  at  that  trial  was  the 
same  judge  before  whom  the  demurrer  was 
heard.  When,  in  stating  the  objection  to 
the  admissibility  of  any  evidence  on  the 
part  of  the  government,  the  counsel  for  the 
accused  restated  both  grounds,  as  expressed 
in  the  demurrer,  the  only  contention  which 
the  court  understood  to  be  urged  was  the 
repeal  of  the  Elkins  act,  since  the  court  said : 
''I  understand  that  last  ground"  (the  one  re* 
ferring  to  the  repeal  of  the  Elkins  act). 
"I^t  us  see  the  first  ground."  It  is  clear 
that  the  counsel  did  not  then  consider  that 
the  first  ground  embraced  the  proposition 
now  made,  since,  in  answer  to  the  question 
of  the  court,  he  said:  "The  first  ground  is 
the  general  ground  of  the  insufficiency  of 
the  indictment.  The  second  is  the  same 
thing,  only  more  specific."  That  the  court 
understood  this  declaration  as  indicating 
that  the  only  question  raised  was  the  repeal 
of  the  Elkins  act,  beyond  controversy  ap- 
pears from  the  statement  then  made  by  the 
court:  "The  point  you  wish  to  make  is 
that  there  can  be  no  prosecution  *here,  no[471] 
matter  what  the  evidence  is,  because  of  the 
repeal  of  the  Elkins  act  by  the  Hepburn 
act."  To  which  counsel  answered:  "That 
is  right."  True  also  is  it  that  the  general 
language  of  the  exceptions  subsequently 
taken  is  also  broad  enough  to  embrace  the 
point  now  made,  but  consistently  with  that 
candor  and  directness  of  conduct  which  we 
should  attribute  to  counsel,  and  which  we 
do  attribute,  we  cannot  consider  that  the 
subsequent  exceptions  were  intended  by 
counsel,  without  notice  to  the  court,  to  em- 
brace a  contention  which  had  been  express- 
ly disclaimed  and  which  could  not  be  in  the 
case  consistently  with  the  previous  state- 
ment of  counsel  as  to  the  one  and  sole  point 
which  they  desired  to  raise.  And  this  con- 
clusion is,  moreover,  rendered  necessary  by 
the  nature  of  the  admission  made,  which 
expressly  conceded  that  "the  concessions 
stated  in  the  several  counts  respectively  in 
the  said  indictment  were  given  ...  by 
the  direction  and  with  the  consent  of  the 
said  defendant,  the  Great  Northern  Rail- 
way Company."  And.  particularly  is  this 
so  in  view  of  the  express  declaration  made 
by  counsel  to  tlie  court  after  his  admission 
as  to  the  facts  of  the  case,  viz,:  "I  under- 
stand that  they  {the  admissions]  are  the 
facts  of  the  indictment."  In  addition  to 
this  not  a  syllable  in  the  elaborate  opinion 
of  the  circuit  court  of  appeals  refers  tb  the 
question  now  urged.  On  the  contrary,  that 
opinion  contains  affirmative  statements  by 
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the  court  concerning?  concessions  made  by 
counsel  for  both  parties  in  aro^ument  which 
exclude  the  possibility  that  the  contention 
we  are  considering  was  ever  directly  urged 
or  even  indirectly  called  to  the  attention  of 
that  court.  Finally,  in  the  petition  filed  for 
certiorari,  counsel,  after  stating  the  bringing 
of  the  indictment,  the  demurrer,  the  admis- 
sions, and  the  exceptions  made  at  the  trial, 
summed  up  and  precisely  stated  all  the  con- 
tentions which  arose  from  the  demurrer  and 
the  exceptions  without  a  single  reference  to 
the  point  now  relied  u])on,  and  that  point  was 
not  n-ferred  to  or  noticed  in  the  brief  sub- 
mitted in  support  of  the  petition  for  cer- 
tiorari. Certain  is  it  that  the  proposition 
now  ur;:jod.  in  view  of  the  admission  made 
[472]Ik'1ow.  is  of  a  purely  •technical  character. 
Because  we  decline  to  consider  the  conten- 
tion under  the  circumstances  stated,  we 
must  not  be  understood  as  intimating  any 
opinion  whatever  u|K>n  it.  Into  that  ques- 
tion \\v  have  not  deemed  that  we  are  called 
upon  to  enter. 
Ailirnied. 


FERDIXAXD  PHILLIPS,   P1(T.   in  Err., 

V. 

CITY  OF  MOBILE. 

(See  S.  C.  Reporter's  ed.  472-480.) 

Commerce  — In  Intoxlcatlns:  liquors  — 
municipal  license* —^  Wilson  act. 
A  license  tax  imposed  under  municipal 
ordinance  u])on  thobc  enga<!ed  in  selling 
beer  in  the  city  by  the  barrel,  half  barrel, 
or  quarter  barrel  must  be  regarded,  even 
when  applied  to  interstate  transactions  in 
the  original  packages,  as  an  exercise  of 
the  ]K>licc  power  permitte<l  bv  the  Wilson 
act  of  August  8.1890  (26  Stat,  at  L.  313, 
chap.  728.  I'.  S.  Comp.  Stat.  11)01.  p.  3177), 
subjecting  intoxicating  Iiqu(»rs  arriving  in 
a  state  to  the  laws  of  such  state  enacted  in 
the  exercise  of  its  police  powers,  although 
the  city  may  derive  more  or  less  revenue 
from  the  ordinance  in  question. 

[No.  113.] 

Argued  January  17.   1008.     Decided  Febru- 
ary 24,  1908. 


X()TE. — As  to  validity  of  state  regulation 
of  sales  of  into.xicating  liquors — see  notes 
to  Hhodes  v.  Iowa,  42  L.  ed.  U,  S.  1089. 
and  F<»ster  v.  Kan.nas.  28  L.  ed.  U.  S.  696. 

For  state  licenses  or  taxes  as  affecting  in- 
terstate commerce  generally — see  notes  to 
(.Mbbons  V.  Ogden.  6  L.  ed.  U.  S.  23;  Brown 
v.  Marvland.  6  L.  ed.  U.  S.  678;  Ratter- 
man  v.*  Western  U.  Teleg.  Co.  32  L.  ed.  U. 
S.  229:  Harmon  v.  Chicago.  37  L.  ed.  U.  S. 
217;  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  38  L.  ed.  U.  S.  1041;  PosUl  Teleg. 
Cable  Co.  v.  Adams,  39  L.  ed.  U.  S.  311; 
and  Vittsburg  &  S.  Coal  Co.  v.  Bates,  39 
X.  ^d,  U.  S.  538, 
STS 


IX  KBROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  reversed  a  judgment  of  the  City  Court 
of  Mobile,  in  that  state,  in  favor  of  defend- 
ant in  an  action  to  recover  a  fine  imposed 
for  selling  beer  without  a  municipal  license. 
Affirmed.  •       ■• 

See  same  case  below,  146  Ala.  158,  40  So. 
826. 

Statement  by  Mr.  Justice  Peckham: 

The  plaintiff  in  error  herein  seeks  to  re- 
verse a  judgment  of  the  supreme  court  of 
Alabama  which  reversed  a  judgment  in  his 
favor  given  by  the  city  court  of  Mobile. 

The  action  was  brought  in  the  city  court 
by  the  city  of  Mobile,  b}'  a  written  com- 
plaint, wherein  the  city  sought  to  recover 
from  the  plaintiff  in  error  (defendant  in  that 
court)  the  sum  of  $15.  the  amount  of  the 
fine  imposed  upon  him  by  the  recorder  for 
the  violation  of  what  is  termed  the  license 
ordinance  of  the  city,  approved  March  14, 
1904,  by  failing  to  obtain  and  pay  for  a  li- 
cense under  the  28th  subdivision  of  the  2d 
section  of  that  ordinance,  relating  to  the 
selling  of  beer  in  that  city.  The  defendant 
filed  a  plea,  setting  up  what  he  alleged  was 
a  defense. 

•Upon  the  trial  in  the  city  court  the  inir'[47 
ties  agreed  upon  a  statement  of  facts. 

From  such  statement  it  appears  that  the 
city  council,  as  authorized  by  the  .state  leg- 
islature, had.  prior  to  the  complaint  in  ques- 
tion, adopted  an  ordinance,  §  2  of  which 
imposed  a  license  tax  for  the  fiscal  year  l>e- 
ginning  March  15,  1904,  **on  each  i)er>on. 
firm,  corporation,  or  association  doing  bust 
ness  or  trading  or  carrying  on  any  business, 
trade,  or  profession,  by  agent  or  otherwise, 
within  the  limits  of  the  city  of  Mobile, 
.  .  .  and  such  licenses  are  hereby  fixed 
for  such  business,  trade,  or  profession     .     , 

as  follows." 

Subsection  28  of  I  2  fixes  the  amount, 
upon  the  payment  of  which  the  license  may 
be  granted  in  such  a  case  as  this,  as  fol- 
lows : 

**28.  Breweries. — Each  person,  firm,  corpo- 
ration, dealer,  brewer,  brewery,  agent  or 
handler  for  a  brewery,  selling  beer  by  the 
barrel,  half  barrel,  or  quarter  barrel  (this 
clause  is  not  to  include  license  for  whole- 
sale or  retail  vinous  or  spirituous  liquors), 
$200." 

The  statement  of  facts  as  agreed  upon 
then  continues  as  follows: 

"That  the  defendant  herein  is  an  indi- 
\idual  who  resides  in  Mobile,  Alabama,  and 
that  he  is  engaged  in  the  business  of  being' 
a  retail  beer  dealer,  for  which,  under  the 
exhibit  hereto,  he  has  paid  the  amount  of 
his  license,  as  required  by  said  ordinance  for 
mnd  during  the  ftMal  year,  beginning  March 
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15,  1904,  and  ending  March  14,  1905;  and 
that  said  payment  having  been  made,  a  li- 
cense therefor  was  duly  issued  by  the  proper 
authorities  of  the  city  of  Mobile,  authoris- 
ing the  defendant  to  carry  on  the  business 
of  retail  beer  dealer  during  said  time;  that 
the  defendant,  in  addition  to  his  other  liquor 
business,  carried  on  under  the  authority  of 
said  paid  license  under  said  ordinance,  has 
likewise,  but  at  the  same  place,  and  with 
the  same  employees,  before  the  institution 
of  this  prosecution  in  the  recorder's  court, 
and  since  March  15,  1904,  been  engaged  in 
the  business  of  buying  and  selling  beer  in 
r4]keg8,  but  only  *under  the  following  circuin- 
Mtances:  That  the  defendant  would,  by  let- 
ter or  telegram  sent  from  Mobile,  Alabama, 
order  from  a  brewery  or  breweries  owned 
and  conducted  by  residents  and  citizens  of 
states  other  than  Alabama,  certain  quanti- 
ties of  lager  beer,  which,  pursuant  to  said 
orders,  would  be  shipped  by  continuous  in- 
terstate trans|)ortation  by  fiaid  nonreHidents 
to  the  defendant  at  Mobile,  Alabama,  in 
ki»g8,  which  kegs  were,  without  other  pack- 
ing, loaded  into  railroad  freight  box  cars 
and  transported  by  the  railroad  companies 
from  said  breweries  in  other  statcR  to  the 
defendant  at  Mobile,  Alabama.  The  said 
purchases  by  the  defendant  were  outright, 
and  that  the  defendant  by  and  through  said 
purcliases  became  the  owner  of  said  lager 
beer,  to  do  with  as  he  pleased ;  that  he  paid 
for  it  usually  after  its  arrival,  but  never 
until  a  bill  of  lading  for  each  such  ship- 
ment so  paid  for  had  been  received  by  the 
defendant  at  Mobile;  that  the  packages  in 
which  said  beer  camo  were  invariably  kegs 
of  the  ordinary,  usual,  and  customary  com- 
mercial sizes  in  which  the  same  is  packed 
for  sale  and  shipment,  and  that  in  such 
usual  commercial  ori<;inal  packages  the 
same  was  taken  from  the  car  upon  arrival 
at  Mobile,  and  stored  in  the  storehouse  or 
warehouse  of  the  defendant  in  the  city  of 
Mobile  until  sold  by  the  defendant;  that 
the  defendant  made  sales  of  said  kegs  in 
quantities  of  one  or  more  to  his  various 
customers  in  and  about  the  city  of  Mobile 
and  the  vicinity  thereof,  and  that  such  sales 
were  made  in  contemplation  by  defendant  of 
deliveries  by  the  defendant  in  said  kegs  as 
original  packages,  and  that  the  deliveries 
were  thereafter  made  by  delivery  wagons 
owned  and  operated  by  the  defendant  in  the 
city  of  Mobile  to  such  customers  in  such 
original  packages.  That  from  the  time  of 
the  packing  and  shipment  of  said  beer  at 
the  breweries  in  other  states  than  Alabama, 
until  after  sale  and  deliver}'  thereof  by  the 
defendant  to  his  various  customers  in  the 
city  of  Mobile  and  the  vicinity  thereof,  none 
of  said  kegs  as  original  packages  over  be- 
came broken  or  open,  but  the  deliveries  by 
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the  defendant  to  his  respective  customers 
of  said  beer  was  always  in  the  same,  orig- 
inal, usual,  commercial  packages  *in  which [4 7 6] 
the  same  was  packed  and  shipped  from  the 
breweries  in  said  foreign  states.  That  each 
and  all  of  the  kegs  herein  mentioned  con- 
tained more  than  one  quart  of  beer.  That 
this  mode  of  business  has  been  conducted  by 
the  defendant  since  March  15,  1904,  and 
still  continues,  and  that,  except  as  is  herein 
above  stipulated,  the  defendant,  neither  as 
a  brewery,  person,  firm,  corporation,  dealer, 
brewer,  brewery  agent,  or  handler  has  ever 
sold  beer  by  the  barrel,  half  barrel,  or  quar- 
ter barrel  in  the  city  of  Mobile,  Alabama, 
since  March  15,  1904.  That  nearly  50  per 
cent  of  all  the  offenses  against  the  ordi- 
nances of  the  city  of  Mobile  ordained  to  se- 
cure peace  and  order  is  brought  about  by 
the  use  of  intoxicating  liquors.  Neither  the 
license  sued  for  nor  the  fine  assessed  by  the 
recorder  has  been  paid.'' 

The  case  was  submitted  to  the  jury  upon 
this  agreed  statement. 

The  plaintifT,  the  city  of  Mobile,  asked 
the  court  to  charge  the  jury  that,  if  they 
belit'vod  the  evidence,  they  must  find  for  the 
plaintifT.  The  defendant  also  asked  the 
court  to  charge  the  jury  that,  if  they  be- 
lieved the  evidence  in  this  case,  they  ought 
to  find  for  the  defendant. 

The  court  charged  the  jury  in  accordance 
with  the  request  of  the  defendant,  and  a 
verdict  was  thereupon  rendered  in  his  favor* 

On  appeal  from  the  judgment  to  the  su- 
preme court  it  was  reversed,  the  court  hold- 
ing that  the  trial  court  should  have  refused 
the  request  of  the  defendant,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintifT. 
Tho  caso  was  therefore  remanded  with  such 
directions. 

Mr.  Richarcl  William  Stents  argued  the 
cause,  and,  with  Mr.  Walter  A.  White,  filed 
a  brief  for  plaintifT  in  error: 

The  business  of  buying  and  selling  origi- 
nal packages  of  goods,  traded  in  as  com- 
merce between  the  states,  is  not  taxable  by 
the  states. 

Lyng  V.  Michigan.  136  U.  8.  166,  34  L. 
ed.  153,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  Rep.  725;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681 :  Austin  v.  Tennessee, 
179  U.  S.  363.  364,  45  L.  ed.  234,  21  Sup. 
Ct.  Rep.  132:  Norfolk  &  W.  R.  Co.  v.  Sims, 
101  U.  S.  449,  450,  48  L.  ed.  257,  258,  24 
Sup.  Ct.  Rep.  151. 

Beer  in  kegs  is  in  the  original  packages. 

Keith  V.  State,  91  Ala.  2,  10  L.R.A.  430, 
8  So.  353;  Lyng  v.  Michigan  and  Leisy  y» 
Hardin,  supra;  Austin  v.  Tennessee,  179 
I'.  S.  351,  45  L.  ed.  229,  21  Sup.  Ct.  Rep. 
132;    Bro\ni  v.  Maryland,   12   Wheat.  419, 
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t  h.  ed,  678;  Schollpnberger  v.  Pennsyt- 
wiik.  171  U.  S.  1,  43  L.  ed.  40,  18  Sup. 
Ct  Rep.  757. 

The  riglit  to  oriler  beer  from  breweries 
In  other  states,  and  bring  it  here  in  ke;;8, 
eonHtituted  importing  the  same,  and  gave 
thp  interstate  importers  a  right  to  sell  the 
beer  in  the  original  package,  free  of  any 
ttalf  or  municipal  taxation  on  such  business 
not  e\acted  under  the  police  power;  and 
until  said  sale  had  taken  place  after  impor- 
tation, and  was  an  accomplished  fact,  the 
Iceg  or  kegs  of  beer  forming  the  subject- 
natter  of  the  sate  did  not  become  mingled 
with  the  mass  of  property  in  the  state,  so 
that  the  businesi  of  selling  same  could  be 
taxable  therein. 

Keith  V.  State,  91  Ala.  6,  10  L.R.A.  430, 
S  So.  863. 

The  teat  question  is  whether  the  propertr 
wu  sold   in   the   original    package. 

Schollenbcrger  v.  Pennaylvania,  171  U.  S. 
«,  43  L.  ed.  57,  18  Sup.  Ct.  Eep.  757. 

The  purpose  of  the  Wilson  act  is  purely 
to  give  to  the  state  police  power,  and  that 
klone,  over  liquorx  which  come  under  the 
liead  of  interstate  eoinmerce. 

Revmann  Brewing  Co.  v.  Brister,  178 
U.  Sl  455,  45  L.  ed.  274,  21  Sup.  Ct.  Rep. 
Ml;  Re  Rahrer  (Wilkerson  v.  Rahrer) 
140  V.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct. 
Kep.  865:  Vance  v.  W.  A.  Vandcrcook  Co. 
170  U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct. 
Rep.  674 ;  Pabat  Brewing  Co.  v.  Terre  Haute, 
SS  Fed.  330;  SUte  v.  Bengsch,  170  Mo.  81, 
70  S.  W.  710:  Fred  Miller  Brewins  Co.  v. 
Stevens.  102  Iowa.  60,  71  N.  W.  188;  Ste- 
vens V.  Stale,  01  Ohio  St.  5U7,  36  N.  E.  478; 
Tinker  v.  State.  00  Ala.  640.  8  So.  814. 

But  the  act  gives  no  right  tn  levy  a  tax 
3n  the  hunineiw  of  dralinj;  in  such  liijuors 
while  thp  same  retain)>  its  interslatc-lmiiort 
character,  purely  for  pur|>oscg  of  revenue  or 
taxation.  The  police  |)o\ver  cannot  bo  put 
forward  as  an  evcuse  for  oppressive  and  un- 
just legislation,  not  under  the  police  power. 

Austin  V.  Tennessee,  179  L'.  S.  340.  45  L. 
«d.  228,  21  Sup.  Ct.  Rep.  132;  Holden  v. 
Hardy.  160  U.  S.  368,  392,  42  L.  ed.  780, 
761,  IB  Sup.  Ct.  Rep.  383;  Pabst  Brewing 
Co,  V.  Terre  Haute,  supra. 

Tlip  ordinance  of  the  city  of  Mobile  is 
purely  a  revenue  ordinance,  and  is  not  a 
police  ordinance  in  any  respect. 

Stratford  v.  Montgomery,  110  Ala.  626, 
£0  So.  127;  Mobile  v.  Leioup,  76  Ala.  403. 
Re\er8ed  in  127  U.  S.  644,  32  L.  ed.  313.  2 
Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Pabst  Brewing  Co.  v.  Terre  Haute.  93  Fed. 
334;  Brennan  v.  Titusville,  153  U.  S.  288, 
JOl,  302,  38  L.  ed.  719.  722.  723,  4  Inters. 
Com.  Rep.  65B.  14  Sup.  Ct.  Rep.  8211: 
Swords  V.  Daigle,  107  La.  5tO,  32  So.  04. 

The  state  may  tax  goods  aa  property  by 


a  nondiscriminating  property  but  though  it 
may  not  tax  them  as  importa,  distinctively 
and  discriminatingly  as  such,  and  it  may 
not  tax  the  busineis  of  importing  the  goods 
from  another  state  and  selling  them  in 
original  packages. 

Leisy  v.  Hardin  and  Lyng  v.  Michigan, 
supra;  Norfolk  t  W.  K.  Co.  v.  Sims,  161 
U.  S.  441,  48  L.  ed.  254,  24  Sup.  Ct.  Rep. 
151;  Vance  v.  W.  A.  Vandercook  Co.  and 
Reymann  Brewing  Co.  v,  Brister,  supra; 
Kehrer  v.  Stewart,  197  U.  S.  60,  40  L.  ed. 
863,  25  Sup.  Ct.  Rep.  403;  Adams  Exp.  Co. 
V.  Kentucky,  206  V.  S.  137,  51  L.  ed.  992, 
27  Sup,  Ct.  Rep.  606;  Rearick  v.  Pennsylva- 
nia. 203  U.  S.  507,  61  L.  ed.  295,  27  Sup. 
Ct.  Rep.  159. 


The  decision  of  this  court  in  the  case  of 
Kehrer  v.  Stewart,  107  V.  S.  60,  49  L.  ed. 
803.  25  Sup.  Ct.  Rep.  403,  aeeras  clearly 
against  the  contention  of  the  plaintiff  in 
error,  that  lie  w-as  engaged  in  business  pro- 
tected from  the  imposition  of  a  license  by 
'    ise  of  the  federal  ConsU- 


In  American  Steel  A.  Wire  Co.  v.  '"j — ' 

102  U.  S.  510,  48  L.  ed.  546,  24  Sup.  Ct 

Rep.  365.  Mr.  Justice  White  poinU  out  that^  . 
since   thL'   decision   in   Brown   t.   Marvland  < 

12  Wheat.  430.  8  L.  ed.  684.  it  has  not  been = 

an  open  question  that  the  states  had  nc=^^ 
power  to  tax  imports  from  foreign  cauntrie^^=-^ 

while   the   goods    remained   in   the   origioa ^ 

packages.  And  that,  where  the  gooda  wer-  — < 
brought  from  one  state  of  the  Union  to  ai^K'^i' 
other  state,  and  delivered  to  the  conaigni'^^^^ 
they  were  not  imported  in  the  legal  Mns^^--e, 

and  were  subject  to  state  taxation  after  tin say 

liad  reached  their  destination,  and  whtl^^M*! 
held  in  the  state  for  sale. 

The  nianifeHt  purpose  of  the  Wilson  a—  ^1 
was  to  subject  original  packages  to  t~^K)e 
regulations  and  restraints  impoaed  by  t~^"^c 
state  law. 

Pabst  Brewing  Co.  v.  Crenshaw,  198  X/. 
S.  30,  40  L.  ed.  930,  25  Sup.  Ct.  Rep.  Sv^f; 
Delamater  v.  South  DakoU,  200  U.  S.  »S, 
51  L.  ed.  728.  27  Sup.  Ct.  Rep.  447. 

The  contention   that   the   ordinance  ia  a  ^ 

taxing  law,  and  not  a  police  regulation,  is 
put  at  rest  by  the  decisions  of  this  court. 

Pabst  Brewing  Co.  v.  Crenshaw,  108  U. 
S.  27,  49  L.  ed.  026,  26  Sup.  Ct.  Rep.  552; 
Delamater  v.  South  Dakota,  20fi  U.  &  lOti 
51  L.  ed.  731,  27  Sup.  Ct.  Rep.  447. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opisini 
of  the  court: 

The   plaintilT   in  error  asserts  that  a  li. 

cense  tax,  such  as  is  prorMed  tn  this  «rdi- 

»•»  V.  S. 
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nance,  is  a  tax  upon  the  seller  of  the  goods 
under  the  license,  and  therefore  a  tax  upon 
the  goods  themselves  (Kehrer  v.  Stewart, 
197  U.  S.  60,  49  L.  ed.  663,  25  Sup.  Gt.  Rep. 
403),  and,  as  they  were  brought  into  the 
state  from  another  state,  they  cannot  be 
taxed  in  their  original  packages,  even  un- 
der the  Wilson  act.  26  Stat,  at  L.  313, 
chap.  728,  U.  8.  Comp.  Stat.  1901,  p.  3177. 
The  ordinance,  it  is  said,  is  in  the  nature 
of  a  revenue  act,  and  was  not  enacted  in  the 
exercise  of  the  police  powers  of  the  state 
through  the  city.  The  Wilson  act  provides 
that  the  liquors,  upon  arrival  in  a  state  or 
territory  to  which  the  liquor  may  be  sent, 
shall  be  subject  to  the  operation  and  effect 
of  the  laws  of  the  state  or  territory,  enacted 
in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been 
produced  in  such  state  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  packages  or 
otherwise. 

It  is  insisted  that  Congress,  by  the  pas- 
sage of  the  Wilson  act,  merely  removed  the 
impediment  to  the  states  reaching  the  in- 
terstate liquor  through  the  police  power, 
and  that  it  intended  to,  and  did,  keep  in 
existence  any  other  impediment  to  state  in- 
terference with  interstate  conunerce  in  orig- 
inal packages. 

But  we  are  of  opinion  that  this  section 
of  the  ordinance  was  clearly  an  exercise  of 
the  police  power  of  the  state,  and,  as  such, 
authorized  by  the  act  of  Ck>ngress.  The 
fact  that  the  city  derives  more  or  less  reve- 
nue from  the  ordinance  in  question  does 
not  tend  to  prove  that  this  section  was  not 
[47f  ]adopted  in  *the  exercise  of  the  police  power, 
even  though  it  might  also  be  an  exercise 
of  the  power  to  tax.  The  police  power  is 
a  very  extensive  one,  and  is  frequently  ex* 
ercisel  where  it  also  results  in  raising  a 
revenue.  The  police  powers  of  a  state  form 
a  portion  of  that  immense  mass  of  legisla* 
tion  which  embraces  ever3rthing  within  the 
t'^rritory  of  a  state  not  surrendered  to  the 
gt;neral  government;  all  which  may  be  most 
advantageously  exercised  by  the  states  them- 
selves. Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as 
laws  for  the  regulating  the  internal  com- 
merce of  a  state,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  component 
parts  of  this  mass.  Gibbons  v.  Ogden,  9 
Wheat.  1-203,  6  L.  ed.  23-71;  New  York  v. 
Miln,  11  Pet.  102,  139,  141,  9  L.  ed.  648,  662, 
663;  Barbier  v.  Ck>nnolly,  113  U.  S.  27,  81, 
28  L.  ed.  923,  924,  6  Sup.  Gt.  Rep.  357. 

The  sale  of  liquors  is  confessedly  a  sub- 
ject of  police  regulation.    Such  sale  may  be 
absolutely  prohibited,  or  the  business  may 
be  controlled  and  regulated  by  the  impoai 
51  li.  ed. 


tion  of  license  taxes,  by  which  those  only 
who  obtain  licenses  are  permitted  to  engage 
in  it.  Taxation  is  frequently  the  very  best 
and  most  practical  means  of  regulating  this 
kind  of  business.  The  higher  the  license, 
it  is  sometimes  said,  the  better  the  regula- 
tion, as  the  effect  of  a  high  license  is  to 
keep  out  from  the  business  those  who  are 
undesirable,  and  to  keep  within  reasonable 
limits  the  number  of  those  who  may  engage 
in  it.  We  regard  the  question  in  this  case 
as  covered  in  substance  by  prior  decisions 
of  this  court.  See  Vance  v.  W.  A.  Vander- 
cook  Go.  170  U.  S.  438,  446,  42  L.  ed.  1100, 
1103,  18  Sup.  Gt.  Rep.  674;  Reymann  Brew- 
ing Go.  V.  Brister,  179  U.  S.  445,  45  L.  ed. 
269,  21  Sup.  Gt.  Rep.  201;  Pabst  Brewing 
Go.  v.  Grenshaw,  198  U.  S.  17,  26,  49  L.  ed. 
925,  928,  25  Sup.  Gt.  Rep.  552;  Delamater 
v.  South  Dakota,  205  U.  S.  93,  51  L.  ed. 
724,  27  Sup.  Gt.  Rep.  447.  Even  where  the 
subject  of  transportation  is  not  intoxicating 
liquor,  this  court  has  held  that  goods 
brought  in  the  original  packages  from  an- 
other state,  having  arrived  at  their  destina- 
tion, and  being  at  rest  there,  may  be  taxed, 
without  discrimination,  like  other  property 
within  the  state,  even  while  in  the  original 
packages  in  which  they  were  brought  from 
another  state.  American  Steel  k  Wire  Go. 
V.  Speed,  192  U.  S.  500,  48  L.  ed.  538,  24 
Sup.  Gt.  Rep.  305. 

*This  license  tax  is  exacted  without  refer- [4 80] 
ence  to  the  question  as  to  where  the  beer 
was  manufactured,  whether  within  or  with- 
out the  state,  and  hence  there  is  no  discrim- 
ination in  the  case. 

It  is  unnecessary  to  continue  the  discus- 
sion. As  we  have  said,  the  cases  above 
cited  are  conclusive  in  favor  of  the  correct- 
ness of  the  judgment  of  the  supreme  court 
of  Alabama. 

Judgment  affirmed. 


EDWARD  E.  RIGHARD  and  Ralph  G. 
Richard,  Partners  as  S.  Richard  &  Sons, 
Appts., 

T. 

GITY  OF  MOBILE. 

(See  S.  G.  Reporter's  ed.  480,  481.) 

This  case  is  governed  by  the  decision  in 
No.  113,  ante,  578. 

[No.  112.1 

Argued  January  17,  1908.    Decided  Febru- 
ary 24,  1908. 

PPEAL  from  the  Gircuit  Gourt  of  the 
United  States  for  the  Southern  Dis- 
trict of  Alabama  to  review  a  judgment  sus- 
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taining  a  deniiiiTer  to,  and  dinmiinlng,  a 
bill  which  seeks  to  enjoin  a  municipality 
from  collecting  a  municipal  license  tax  upon 
persons  selling  beer  by  the  barrel,  half  bar- 
rel, or  quarter  barreL    Affirmed. 

Mr.  Richard  William  Stoats  argued  the 
eause,  and,  with  Mr.  Walter  A.  White,  filed 
a  brief  for  appellants. 

Mr.  Bnrwell  Boykln  Boone  argued  the 
cause  and  filed  a  brief  for  appellee. 

For  contentions  of  counsel,  see  their  briefs 
as  reported  in  Phillips  ▼.  Mobile,  ante,  678. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  Alabama,  sustaining  the 
demurrer  of  the  city  of  Mobile  to  a  bill  filed 
by  the  appellants,  and  dismissing  the  same. 
It  appears  that  the  appellants  sought  to  ob- 
tain an  injunction  to  restrain  the  city  from 
collecting  the  amount  of  the  license  tax  im- 
posed under  the  ordinance  of  the  city  upon 
those  who  were  engaged  in  selling  beer  in 
the  city  by  the  barrel,  half  barrel,  or  quar- 
ter barrel. 
[481]  *The  question  involved  is,  as  counsel  for 
appellants  admits,  identical  with  that  which 
has  just  been  decided  in  the  foregoing  case. 
No.  113  [208  U.  S.  472,  ante,  578,  28  Sup. 
Ct.  Rep.  370],  and  for  the  reasons  therein 
stated  the  judgment  of  the  Circuit  Court  is 
affirmed. 


CHABLES  UGHBANKS,  Plff.  in  Err., 

T. 

A.  N.  ARMSTRONG,  Warden  of  the  SUte 
Prison  at  Jadcson,  Michigan. 

(See  S.  C.  Reporter's  ed.  481-488.) 

Courts  —  following     state     court     deci- 
sions —  statutory  construction. 

1.  A  decision  of  the  highest  state  court, 
that  the  Michigan  indeterminate  sentence 
act  (Public  Acts  1903,  No.  136)  was  not 
repealed  as  to  those  sentenced  under  it  by 
Public  Acts  1905,  No.  184,  will  be  followed 
by  the  Federal  Supreme  Court  on  writ  of 
error  to  the  state  court. 

Note. — ^As  to  Federal  courts  following 
state  laws  and  decisions — see  notes  to 
Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290; 
Jackson  ex  dem.  St.  John  v.  Chew,  6  L.  ed. 
U.  S.  584;  Mitchell  v.  Burlington,  18  L.  €d. 
U.  S.  351;  United  SUtes  ex  rel.  Buts  v. 
Muscatine,  19  L.  ed.  U.  S.  490;  Wilson  v. 
Perrin,  11  C.  C.  A.  71;  and  Hall  v.  Hite,  29 
C.  C.  A.  653. 

As  to  reduction  of  prisoner's  term  by  al- 
lowance for  good  behavior — see  note  to  How- 
ard V.  United  SUtes,  84  L.R^  600;  and 
case  note  to  Fite  y.  State,  1  LJLA.(N^.) 
620. 


Constitutional  law  —  due  process  of  law 
—  equal  protection  of  the  laws. 
2.  A  person  sentenced  under  the  Michigan 
indeterminate  sentence  act  (Public  Aets 
1903,  No.  136)  after  having  been  twice  be- 
fore convicted  of  felony  is  not  imprisoned 
witiiout  due  process  of  law  or  denied  the 
equal  protection  of  the  laws  because  he  is  de- 
prived by  that  act  of  the  privilege  therein 
accorded  to  other  convicts  at  the  end  of  the 
minimum  term  of  the  sentence  to  make  ap- 
plication for  parole,  although  the  statute 
gives  no  hearing  upon  the  question  of  prior 
conviction. 

[No.  435.] 

Submitted  January  20,  1908.    Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
denying  an  application  for  writ  of  liabeas 
corpus.    Affirmed. 

Statement  by  Mr.  Justice  Peckham: 

This  writ  of  error  brings  up  a  judgment 
of  the  supreme  court  of  Michigan,  denying 
the  application  of  the  plaintiff  in  error  for 
a  writ  of  habeas  corpus,  to  inquire  into  the 
cause  of  his  detention  in,  and  to  obtain  liis 
discharge  from,  the  state  prison  at  Jackson. 

It  appears  from,  the  record  that  on  the 
17th  of  March,  1904,  the  plaintiff  in  error 
was  proceeded  against  in  the  circuit  court 
for  the  county  of  Washtenaw,  in  the  state 
of  Michigan,  on  an  information  filed  by  the 
prosecuting  attorney  for  that  county,  char- 
ging the  plaintiff  in  error  with  having  com- 
mitted the  crime  of  burglary  on  the  16th 
of  March,  1904.  Upon  being  arraigned  upon 
such  information  he  pleaded  guilty  and  was, 
on  the  day  mentioned,  sentenced  under  the 
indeterminate  sentence  act  of  the  state  to 
be  confined  in  the  state  prison  at  Jackson 
at  hard  labor  for  a  period  not  less  than  one 
year  and  not  more  than  two  years.  Public 
AcU  of  Michigan,  1903,  No.  136.  His  term 
of  imprisonment,  counting  the  maximum  pe- 
riod for  which  he  was  sentenced,  ended,  aa 
he  asserts,  on  March  17,  1906,  even  with- 
out any  deduction  for  good  behavior. 

In  his  petition  for  the  writ,  plaintiff  In 
error  stated  that,  by  the  record  kept  and  re- 
tained by  the  warden  of  the  Michigan  state 
prison  at  Jackson,  it  appeared,  as  plaintiff 
in  error  was  advised,  that  he  had  been  twiee 
before  convicted  of  felony,  and  that  he  had 
served  four  years  in  Kingston,  Canada,  and 
four  years  in  Jackson,  Michigan,  on  account 
thereof,  and  that  he  was  a  resident  of  Can- 
ada, and  had  never  resided  in  the  state  of 
Michigan  or  in  the  United  States. 

He  made  application  at  the  end  of  the 
minimum  term  of  his  sentence  to  the  ad- 
visory board,  provided  for  by  §  4  of  the 

20S  U.  & 
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■boTc  Mt,  for  Ua  dbctutrge  on  {wrole,  but 
be  wM  notfBed  thftt  hla  ftppliestion  oonld 
not  be  hekrd  or  eoniidercd  (or  the  remson 
IS]*tliat  it  appesred  that  he  had  been  twice  be- 
fore convicted  of  a  felony,  and  the  act  pro- 
vide* that  no  person  who  has  been  twice 
pTevioiuly  convicted  of  a  felony  ahall  be 
eligible  to  parole. 

After  the  expiration  of  the  maximum  term 
named  in  the  sentence,  Iieing  still  detaini'il 
In  prison  under  the  claim  that  the  law  pro- 
vided a  maximum  term  of  impriBonment  of 
five  years  in  such  a  case  as  his,  which  term 
had  not  elapsed,  the  plaintiff  in  error  ap- 
plied to  the  supreme  court  of  Miehif^n  for 
•  writ  of  habeas  corpus  to  obtain  his  dis- 
eharge,  and,  upon  the  denial  of  the  applica- 
tion, brought  the  case  here. 

Mr.  John  B.  Cheddocic  submitted  the 
cause  for  plaintifT  in  error.  Mr.  George  E. 
Nichols  was  on  the  brief. 


Mr.  Justice  Peckham,  after  making  the 
foregoiHR  statement,  delivered  the  opinion 
of  the  court: 

An  act  providing  for  an  indeterminate 
sentence  was  first  passed  in  Michigan  in 
1889,  and  was  declared  unconstitutional  by 
the  supreme  court  of  that  state.  People  v. 
CuDunings,  8S  Micb.  249,  14  L.R.A.  2SS,  50 
N.  W.  310.  A  constitutional  amendment 
was  subsequently  adopted  (1901),  which  au- 
thorized the  legislature  to  provide  for  an 
indeterminate  sentence  law,  as  punishment 
for  crime,  on  conviction  tliereof.  Art.  4, 
f  47,  Constitution  of  Michigan,  as  amended. 
Vnder  the  authority  of  this  amendment  the 
legislature,  in  1903,  passed  act  No.  130  of 
the  Public  Vets  of  that  year.  Tliis  act 
was  held  to  be  valid.  Be  Crimpbcll,  138 
Mich.  697,  101  N.  W.  826;  Re  Duff,  141 
Mich.  623,  106  N.  W.  13B.  An  act  of  a 
character  very  similar  has  been  held  to  vio- 
late no  provision  of  the  Federal  Constitu- 
tion. Dreyrr  v.  Illinois.  187  V.  S.  71,  47 
L.  ed.  79,  23  Sup.  Ct.  Bep.  28.  While  the 
act  in  question  bne  was  in  force,  the  crime 
of  plaintifT  in  error  was  committed,  and  on 
the  17th  of  March,  1904.  he  was  sentenced 
as  already  stated.  The  sentence  fixed  the 
maximum  a*  well  as  the  minimum  term  of 
imprisonment,  but  the  fixing  of  the  maxi- 
mum term  in  the  sentence  has  been  held  to 
be  void,  as  mot  intended  or  authorized  by  the 
law  of  1903  in  any  case  where  the  statute 
providing  for  the  punishment  of  a  crime  it- 
self fixes  the  maximum  term  of  imprison- 
ment at  a  certain  number  of  years.  Re 
Campbell  and  Re  Duff,  aupra. 

In  this  case,  where  the  maximum  term 
ftS  I^  ed. 


for  bur^rf  ii  fixed  by  the  statute  at  five 
years,  the  sentence  fixing  that  term  at  two 
yeara  was  simply  void,  and  the  maximum 
term  of  imprisonment  fixed  by  the  statute 
takes  the  place  of  the  maximum  term  'fix<>il[4S61 
in  the  sentence.  Re  Campbell  and  Re  Duff, 
supra.  Under  this  construction  the  term  of 
imprisonment  of  the  plaintiff  in  error  lius 
not  yet  expired. 

He  cannot,  however,  avail  himself  of  tlie 
proviaions  of  the  statute  in  relation  to  ap- 
plying for  And  obtaining  his  disrhar^  im 
parole,  after  tlie  expirntion  of  the  niiuimnm 
term  of  the  sentence,  because  he  has  been 
convicted  of  ttt'o  previous  felonies. 

In  1905  (Public  -Acts  of  Jlichifian.  Xo. 
1841  the  legislature  passed  another  act  on 
the  same  suliject  and  repealed  the  act  of 
1003.  The  plaintiff  in  error  ■imtemlH  that 
tlie  provisions  of  the  act  of  1905  arc  more 
unfavorable  to  him  than  that  of  the  act  of 
1003,  and  that  It  is  invalid  as  to  him  he- 
cause  it  is  an  ex  post  faelo  la«-.  and.  as  tlia 
act  of  1903  has  been  r(|iealed.  there  U  no 
act  in  force  by  which  he  can  be  further  im- 
prisoned. 

W'itliout  stopping  to  inquire  tvhetlier  the 
BctoflOOS  nonid  be, in  hio  <':is.miu  <v  ;<'>»I 
facto  lnu~.  it  may  be  stali-il  that  the  :<ii|>rcinc 
court  of  Michigan  has  held  that  tlie  net  of 
1903  is  not  repealed  as  to  tlini>e  vvlio  wvte. 
sentenceil  under  It.  and  tlint,  hh  to  llii'tn.  it 
is  in  full  force,  and  the  stati''-  of  l!K)5  lias 
no  application.  Re  Manaiit.  140  Mieli.  HOT, 
no  N.  W.  75.  In  Hiicli  a  cnsc  as  this  we 
follow  tluit  ronstruclion  of  the  ConatitulJon 
and  InwB  of  the  Htate  nliich  has  been  givi'n 
them  by  the  highest  court  thereof.  There 
is,  therefore,  no  force  in  th<-  contention  mode 
on  the  iwrt  of  the  plaintiff  in  error  that  the 
act  of   ISOS  applies  in   his  case  and   is  ea 

It  is  also  urged  that  the  result  of  the 
holding  of  the  state  court  is  thnt  phiiiitlff 
in  error  is  imjirisoiKtl  under  titc  initeter- 
minate  sentence  act  of  1003  for  the  maxi- 
muni  period  (five  years)  provided  by  the 
general  statute  for  tjii-  crime  of  wliirli  he 
has  been  convicted,  wiliiout  any  discretion 
on  the  part  of  Uie  court  as  to  the  term  of 
his  sentence,  while  he  ia  also  refusi-d  the 
right  to  apply  under  the  act  for  a  discharge 
upon  his  parole  after  the  expiration  of  the 
minimum  term  of  the  sentence,  because,  it 
is  alleged,  that  as  to  him  there  can  be  no 
'minimum  sentence,  as  he  lins  been  twice be-[4S3] 
fore  convicted  of  a  felony,  although  he  has 
had  no  opportunity  of  iH'iiig  heard  as  to 
that  allegation.  He  now  ur)?-s  that  he  Is 
imprisoned  in  violation  of  tlie  (itii  and  Sth 
and  14th  Amendments  of  the  t'l-derat  Con- 
stitution. 

The  claim  rests  upon  an  entire  iiiiwippre- 

henaion  of  the  riglits  of  the  plaintiff  in  I'r- 
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ror  under  these  Amendments.  The  6th  and 
8th  Amendments  do  not  limit  the  powers  of 
the  states,  as  has  many  times  been  decided. 
Spies  V.  Illinois  (Ex  parte  Spies)  123  U.  S. 
131,  31  L.  ed.  80.  8  Sup.  CL  Rep.  21;  Eilen- 
bccker  ▼.  District  Court,  134  U.  S.  31,  33  L. 
cd.  801,  10  Sup.  Ct.  Rep.  424;  Brown  t. 
New  Jersey,  176  U.  S.  172-174,  44  L.  ed. 
119,  120,  20  Sup.  Gt.  Rep.  77;  Maxwell  v. 
Dow,  176  U.  S.  581,  686,  44  L.  ed.  697,  699, 
20  Sup.  Ct.  Rep.  448,  494.  The  plaintiff  in 
error  says  that,  under  the  14th  Amendment, 
he  is  imprisoned  vrithout  due  process  of  law, 
and  is  denied  the  equal  protection  of  the 
laws.  The  last-named  Amendment  was  not 
intended  to,  and  does  not,  limit  the  powers 
of  a  state  in  dealing  with  crime  committed 
within  its  own  oorders  or  with  the  punish- 
ment thereof,  although  no  state  can  depriTC 
particular  persons  or  classes  of  persons  of 
equal  and  impartial  justice  under  the  law. 
Re  Kemmler,  136  U.  S.  436,  448,  34  L.  ed. 
519,  624,  10  Sup.  Ct.  Rep.  930;  Caldwell  ▼. 
Texas,  137  U.  S.  092,  34  L.  ed.  816,  11  Sup. 
Ct.  Rep.  224.  The  act  in  question  provides 
for  the  granting  of  a  favor  to  persons  con- 
victed of  crime  who  are  confined  in  a  state 
prison.  People  v.  Cook,  147  Mich.  127-132, 
110  N.  W.  614.  It  gives  to  a  criminal  so 
confined,  subsequent  to  the  expiration  of 
the  minimum  term  of  imprisonment  stated 
in  the  sentence,  the  privilege  to  make  appli- 
cation for  parole  to  the  warden  or  superin- 
tendent of  the  prison  where  he  is  confined, 
and  the  warden  is  directed  to  send  such 
application  to  the  governor.  Upon  its  re- 
ceipt the  governor  may  order  such  investi- 
gation by  the  advisory  board  in  the  matter 
of  pardons  as  he  may  deem  advisable  and 
necessary,  but  the  authority  to  grant  pa- 
roles, under  such  rules  and  regulations  as 
tlie  governor  may  adopt,  is  conferred  by  the 
statute  exclusively  upon  that  officer.  He 
is  not  bound  to  grant  a  parole  in  any  case, 
and  $  4  provides  "that  no  prisoner  who  has 
been  twice  previously  convicted  of  a  felony 
shall  be  eligible  to  parole  under  the  provi- 
sions of  this  act."  As  the  state  is  thus 
[488] providing  *for  the  granting  of  a  favor  to  a 
convicted  criminal  confined  within  one  of 
its  prisons,  it  may  (unless  under  extraor- 
dinary circumstances)  attach  such  condi- 
tions to  the  application  for  or  to  the  grant- 
ing of  the  favor  as  it  may  dean  proper,  or  it 
may,  in  its  discretion,  exclude  such  classes 
of  persons  from  participation  in  the  favor 
as  may  to  it  seem  fit.  If  the  state  choose 
to  grant  this  privilege  to  make  application 
to  tlie  governor  for  a  discharge  upon  parole 
in  the  case  of  one  class  of  criminals  and 
deny  it  to  others,  such,  for  instance,  as 
those  who  have  been  twice  convicted  of  a 
felony,  it  is  a  question  of  state  policy  ex- 
dusively  for  the  state  to  decide,  as  is  also 
i 


the  procedure  to  ascertain  the  faet»  m  w«Q 
as  the  kind  or  amount  of  evidenee  upoo 
which  to  base  its  determination.  It  is  not 
bound  to  give  the  convict  a  hearing  upos 
the  question  of  prior  conviction,  and  a  fail- 
ure to  give  it  violates  no  provision  of  tlM 
Federal  Constitution.  The  application  for 
parole  is,  in  any  event,  addressed  exclusive- 
ly to  the  discretion  of  the  governor.  Even 
after  the  convict  is  at  large  by  virtue  of  tlM 
parole  granted,  he  is  still  deemed  to  be  teir- 
ing  out  the  sentence  imposed  upon  him,  and 
lie  remains  technically  in  the  legal  eusto<|y 
and  under  the  control  of  the  governor,  "sub- 
ject at  any  time  to  be  taken  back  within 
the  inclosure  of  the  prison  from  which  he 
was  permitted  to  go  at  large,  for  any  reason 
that  shall  be  satisfactory  to  the  govenK^, 
and  at  his  sole  discretion;  and  full  power 
to  retake  and  return  any  such  paroled  con- 
vict to  the  prison  from  which  he  was  per- 
mitted to  go  at  large  is  hereby  expressly 
conferred  upon  the  governor."  Act  of  1903» 
S  5,  supra. 

We  find  nothing  in  the  record  which  showi 
any  violation  of  thf  Federal  Constitution, 
and  the  judgment  of  the  Supreme  Court  of 
Michigan  must,  therefore,  be  affirmed* 

Mr.  Justice  Harlan  dissents. 


*JAB(ES  R.  JETTON,  Revenue  Agent  of  tlie[4i 
State   of  Tennessee;    David   S.   Osborne, 
Trustee  of  Franklin  County,  Tennessee; 
and  the  County  of  Franklin,  Appta., 

V. 

UNIVERSITY  OF  THE  SOUTH. 

(See  S.  C.  Reporter's  ed.  489-604.) 

Courts—  jurisdiction  of  circuit  court -« 
case  arising  under  Federal  Gonstlta- 
tlon. 

1.  A  case  arising  under  the  Federal  GoB- 
stitution,  of  which  a  Federal  circuit  court 
has  jurisdiction  without  diversi^  of  dti* 
xenship,  is  presented  by  a  bill  which  alienee 
a  contract  exemption  from  taxation  which 
the  state  is,  by  subsequent  legislation,  a^ 
tempting  to  destroy. 

Constitutional  law  —  impairing  con* 
tract  obligations  —  contract  exemption 
frpm  taxation. 

2.  The  contract  exemption  from  taxation 
granted  to  the  University  of  the  South  by 
its  charter  of  January  6,  1858,  as  amended 
January  19,  1858,  to  continue  as  lon^  as  the 
land  so  exempted  belongs  to  that  institution« 
is  not  impaired  by  taxing,  under  the  au- 
thority of  Tcnn.  act  Januarv  10,  1903, 
chap.  258,  $  5,  the  interests  of  the  lessese 

Note. — ^As  to  impairing  obligation  of  con- 
tract for  exemption  from  taxation — see  note 
to  Wicomico  County  v.  Bancroft,  70  C.  C  A. 
294. 
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of  inch  land  under  leases  from  the  iiniTer* 
sitj  for  a  term  of  years,  which,  inter  €Uiiit 
require  the  lessees  to  pay  the  rent  specified 
and  "all  taxes  and  assessments  upon  said 
premises/'  and  reserve  the  right  of  reentry 
for  covenant  broken,  although,  when  the 
exemption  was  granted,  the  state  had  not 

I»rovided  for  tauttion  of  the  interest  of  a 
essee  in  his  own  name. 

Taxes—  lien. 

3.  The  lien  of  taxes  upon  the  fee,  given 
by  Tenn.  act  January  10,  1903,  chap. 
258,  f  82,  applies  only  when  the  fee  itself 
may  be  taxed,  and  does  not  give  such  lien 
for  a  tax  upon  the  interest  of  a  lessee  where 
the  fee  itself  is  exempt  from  taxation. 

[No.  488.] 

Argued  January  28,  1908.    Decided  Febru- 
ary 24,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Middle  District 
of  Tennessee  to  review  a  decree  enjoining 
the  taxation  of  the  interests  of  lessees  of 
certain  lands  from  the  University  of  the 
South,  which  are  exempt  from  taxation 
while  owned  by  that  university.  Reversed 
and  remanded  with  directions  to  dismiss  the 
bill. 

See  same  case  below  on  demurrer,  166 
Fed.  182. 

Statement  by  Mr.  Justice  PeckhAm: 

This  is  a  suit  in  equity  brought  in  the 
United  States  circuit  court  for  the  middle 
district  of  Tennessee,  by  the  University  of 
the  South,  a  corporation,  and  by  the  several 
individual  complainants  named  in  the  bill, 
who  are  residents  of  the  county  of  Franklin, 
in  that  state,  and  lessees  of  certain  lands 
from  the  university,  to  obtain  an  injunction 
against  the  individual  defendants,  who  are  a 
state  revenue  agent  and  a  trustee  of  Franklin 
county,  and  also  against  the  county  of  Frank- 
lin, in  the  above-named  state,  to  restrain 
them  from  taking  any  proceedings  to  col- 
lect taxes  from  the  lessees  of  the  university 
within  the  limits  of  the  1,000  acres  men- 
tioned in  the  complainants'  bill. 

The  bill  having  been  filed,  a  preliminary 
injunction  was  issued,  restraining  the  col- 
lection of  the  taxes,  as  prayed  for. 

Thereaftei;  a  demurrer  to  the  bill  was  filed 
by  the  defendants  on  several  grounds;  among 
others,  on  the  ground  that,  as  to  the  indi- 
vidual complainants,  the  bill  could  not  be 
maintained,  and  the  court  had  no  jurisdic- 
tion to  hear  and  determine  the  cause  on 
their  behalf. 

The  defendants  also  answered. 

The  demurrer  was  sustained  as  to  the  in- 
dividual   complainants    and    the    bill    dis- 
missed, but  was  overruled  as  to  the  univer- 
sity itself. 
5S  li.  ed. 


After  a  trial  between  the  university  and 
the  defendants  a  final  decree  was- entered  in 
favor  of  the  university,  restraining  the  de- 
fendants from  assessing,  or  attempting  to  as- 
sess, taxes  *on  the  property  and  leasehold  in- [4 91] 
terests  described  in  the  bill,  and  situated 
within  the  1,000  acres  already  referred  to. 

From  this  final  decree  the  defendants 
have  taken  an  appeal  directly  to  this  court, 
under  the  6th  section  of  the  act  of  1891  (26 
Stat,  at  L.  820,  chap.  617,  U.  S.  Comp. 
Stat.  1901,  p.  488),  as  involving  the  appli-  J 
cation  of  the  Constitution  of  the  United 
States. 

The  material  facts  are  as  follows: 

The  University  of  the  South  is  a  Tennes- 
see corporation,  vmder  a  charter  granted  by 
the  legislature  of  that  state,  January  6, 
1868,  and  amended  January  19,  1858.  The 
corporation  was  created  for  the  purpose  of 
establishing  a  seminary  of  learning,  to  be 
located  at  Sewanee,  on  the  Cumberland 
mountain,  in  Tennessee. 

The  10th  section  of  the  act,  under  which 
the  question  arises,  is  set  forth  in  the  mar- 
gin.f  That  question  is  whether  the  assess- 
ments made  against  the  lessees  upon  their 
interests  in  that  portion  of  the  1,000  acres 
of  the  lands  leased  to  them  respectively  are 
valid,  or  whether  they  are  not  a  violation 
of  the  exemption  from  taxation  granted  by 
that  section. 

The  Civil  War  coming  on  soon  after  the 
charter  was  granted,  very  little  work  was 
done  under  it;  but  after  peace  was  restored 
the  university  authorities,  aided  by  subscrip- 
tions from  those  interested  in  the  work, 
went  on  with  it,  and  in  process  of  time  the 
1,000  acres  were  duly  surveyed  and  marked 
out  and  many  buildings  were  erected  for  the 
university.  Leases  were  also  granted  by  it 
of  lots  within  the  1,000-acre  limit  to  per- 
sons who,  under  such  leases,  built  upon  the 
lots  severally  leased  to  them.  By  this  meth- 
od a  population  of  about  1,000  or  1,200  peo- 
ple had  been  gathered  within  the  village 
called  *Sewanee,  situated  within  the  limit [491] 
stated,  and  which  was  a  barren  wilderness 
when  the  charter  was  granted.  In  fact,  the 
very  existence  of  the  village  is  the  result 
of  the  efforts  of  the  university. 

In  the  summer  of  1906  proceedings  were 
taken  to  assess  taxes  upon  the  interests  of 


tSec.  10.  Be  it  further  enacted.  That  said 
university  may  hold  and  possess  as  much 
land  as  may  be  necessary  for  the  buildings, 
and  to  such  extent  as  may  be  sufficient  to 
protect  said  institution  and  the  students 
thereof  from  the  intrusion  of  evil-minded 
;>er8ons  who  may  settle  near  said  institu- 
tion, said  land,  however,  not  to  exceed  10,000 
acres,  1,000  of  which,  including  buildings 
and  other  effects  and  property  of  said  cor- 
poration, shall  be  exempt  from  taxation  as 
long  as  said  lands  belong  to  said  university. 
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the  lessees  ooeupying  Tarious  lots  under  the 
leases  mentioned,  and  a  hearing  was  had 
before  the  trustee  of  Franklin  county,  with- 
in which  the  lots  were  situated,  and  he  held 
that  under  the  act  of  the  legislature  of 
Tennessee,  passed  January  10,  1903,  chap. 
258,  being  the  general  assessment  act,  the 
lessee  of  a  leasehold  interest  of  a  lot  in  Se- 
wance  was  taxable  on  the  value  of  such  in- 
terest, and  he  thereafter  assessed  the  tax  in 
the  case  of  an  individual  named,  and  an- 
nounced his  intention  of  doing  the  same 
with  reference  to  all  lessees  similarly  sit- 
uated. This  bill  was  then  filed  before  any 
further  assessments  were  made. 

The  several  leases  under  which  the  vari- 
ous lessees  of  the  university  held  their  lots, 
among  other  things,  provided  that  the  lessees 
would  pay  the  rent  specified  in  the  lease 
"and  all  taxes  and  assessments  upon  said 
premises."  It  was  also  provided  in  the 
leases  that  the  premises  should  not  be  sublet 
or  transferred  without  the  consent  of  the 
commissioner  of  lands  and  buildings  of  the 
university,  and  that,  for  any  violation  of 
the  restrictions  and  -provisions  made  in  the 
lease,  the  lessor  might  end  and  determine 
the  lease  and  re-enter  upon  tiki  premises. 
Elach  lease  also  contained  the  following,  the 
blanks  being  filled  up  in  accordance  with 
the  terms  which  might  be  agreed  upon  be- 
tween the  parties: 

'*And  at  the  expiration  of  the  present 
term,  the  University  of  the  South  shall  have 
the  option  of  taking  the  premises  by  paying 
for  all  such  improvements  made  thereon,  or 
may  renew  the  lease  for  another  term  of 

^years,  on  such  terms  as  may  be  agreed 

upon  by  the  parties  respectively,  and  may 

also  give  a  second  renewal  for years ; 

and  in  case  the  parties  cannot  agree  upon 
the  value  of  the  improvements  or  the  rental 
to  be  paid  for  the  new  term,  the  same  shall 
[49S]be  determined  *by  arbitration,  one  of  the  ar- 
bitrators to  be  selected  by  the  commissioner 
of  buildings  and  lands  and  the  other  by  the 
lessee;  and,  in  case  they  cannot  agree,  they 
shall  call  in  an  umpire  .  .  .  provided, 
however,  that  in  fixing  the  rental  for  the 
new  term,  the  value  of  the  improvements 
shall  not  be  taken  into  account  as  against  the 
said  party  of  the  second  part  .  .  .  heirs 
or  assigns.     And  it  is  further  agreed  that 

the  improvements  to  the   value  of  

hundred  dollars  be  made  and  kept  on  said 
premises  by  the  party  of  the  second  part." 

At  the  time  of  the  passage  of  the  act  of 
1858  (the  charter  of  the  university)  there 
was  no  statute  providing  for  the  separate 
taxation  of  the  interest  of  a  lessee  in  real 
estate,  but  the  whole  value  of  the  entire  real 
estate  was  assessed  against  the  owner  of 
the  fee.  The  act  of  1903,  already  mentioned, 
provided  in  subdivision  5  of  |  5  that  the 
3S0 
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interest  of  a  lessee  should  be  assessed  to  tha 
owner  of  such  interest  separately  from  other 
interests  in  the  real  estate. 

Section  32  of  the  same  act  provided  that 
all  taxes  should  be  a  lien  upon  the  fee  in 
the  property,  and  not  merely  upon  the  inter- 
est of  the  person  to  whom  the  property  was, 
or  ought  to  be,  assessed,  and  it  was  provided 
that  the  whole  proceeding  for  the  collection 
of  taxes,  from  the  delinquency  to  the  sale, 
should  be  a  proceeding  in  rem. 

It  is  also  asserted  by  complainant  as  a 
further  ground  of  invalidity  that  S  2,  sub- 
division 2,  of  the  act  of  1903,  providing  a 
general  exemption  from  taxation  of  reli- 
gious, educational,  and  other  named  classes 
of  institutions,  as  therein  stated,  does  not 
provide  as  broad  an  exemption  as  the  special 
exemption  granted  the  university  by  ita 
charter,  and  if  it  be  held  that  the  above 
general  exemption  does  not  reach  the  com- 
plainant, while  at  the  same  time  it  is 
claimed  to  repeal  the  special  exemption  pro- 
vided by  the  charter,  it  impairs  the  con- 
tract between  the  state  and  the  university, 
and  is  therefore  void. 

Mr.  Charles  T.  Cates,  Jr.,  argued  the 
cause,  and,  with  Messrs.  Frank  L.  Lynch, 
Felix  D.  Lynch,  Isaac  G.  Phillips,  and 
Thomas  B.  Lytic,  filed  a  brief  for  appel- 
lants : 

What  the  lessees  have,  in  and  upon  their 
leasehold  interests,  by  virtue  of  the  im- 
provements erected  thereon,  is  property,  and 
therefore  taxable  by  the  state  of  Tennessee, 
without  in  any  way  impairing,  diminishing, 
or  affecting  appellee's  charter  exemption. 

Cooley,  Taxn.  3d  ed.  pp.  633,  634;  Peo- 
ple ex  rel.  Muller  v.  Board  of  Assessors,  93 
N.  Y.  308;  Russell  v.  New  Haven,  51  Conn. 
269;  Brainard  v.  Colchester,  31  Conn.  407; 
Lord  v.  Litchfield.  30  Conn.  116,  4  Am.  Rep. 
41;  People  ex  rel.  Van  Nest  v.  Tax  ft  A. 
Comrs.  80  N.  Y.  573;  Union  Compress  Co. 
V.  State,  64  Ark.  136,41  S.  W.  52;  Milligan 
V.  Drury,  130  Mass.  426;  Philadelphia,  W. 
&  B.  R.  Co.  V.  Appeal  Tkx  Court.  50  Md. 
307;  Zumstein  v.  Consolidated  Coal  &  Min. 
Co.  54  Ohio  St.  264,  43  N.  E.  329;  Bentloy 
V.  Barton,  41  Ohio  St.  410;  Parker  v.  Red- 
field,  10  Conn.  490;  People  ex  rel.  Muller  v. 
Board  of  Assessors,  93  N.  Y.  311;  Ex  parte 
Gaines,  56  Ark.  227,  19  S.  W.  602;  San 
Francisco  v.  McGinn,  67  Cal.  110,  7  Pac. 
187;  People  v.  Shearer,  30  Cal.  657;  State 
v.  Moore,  12  Cal.  70;  State  ex  rel.  Sioux 
County  V.  Tucker,  38  Neb.  60,  56  N.  \V. 
718;  Luttrell  v.  Knox  County,  89  Tenn. 
257,  14  S.  W.  802. 

Appellee's  charter  exemption  is  personal 
to  it. 

Picard  v.  East  Tennessee,  V.  &  G.  R.  Co. 
130  U.  S.  637,  32  L.  ed.  1051,  9  Sup.  Ct. 
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Rep.   640;   Mercantile  Bank  v.   Tennessee, 
161  U.  S.  161,  40  L.  ed.  656,  16  Sup.  Ct. 
Rep.  461 ;  l>elaware  Railroad  Tax,  18  Wall. 
226,  21  L.  ed.  894;  Providence  Bank  v.  Bil 
lings,  4  Pet.  565,  7  L.  ed.  957. 

Mr.  Felix  D.  liynch  also  argued  the 
cause,  and,  with  Messrs.  Frank  L.  Lynch 
and  l^aac  6.  Phillips,  filed  a  brief  for  ap- 
pellants : 

Assuming  that  this  tax  places  a  burden  on 
the  university,  can  this  case  be  distinguished 
from  the  principles  governing  the  Tennes- 
see Bank  Cases,  wherein  it  was  held  that, 
under  the  charter,  the  shares  of  stock  in 
the  liands  of  the  shareholders  were  exempt 
from  taxation,  but,  nevertheless,  the  state 
had  the  right  to  tax  the  surplus  of  the 
bank? 

Bank  of  Commerce  v.  Tennessee,  161  U. 
S.  134,  40  L.  ed.  645,  16  Sup.  Ct.  Rep.  456; 
Shelby  County  v.  Union  &  Planters'  Bank, 
161  U.  S.  149,  40  L.  ed.  650,  16  Sup.  Ct. 
Rep.  558. 

The  principles  governing  the  case  at  bar 
on  the  question  of  the  alleged  burden  on 
the  university  by  taxation  of  the  lessee  are 
discussed  at  length  by  Mr.  Justice  Shiras  in 
Thomas  v.  Gay,  169  U.  S.  264,  42  L.  ed. 
740.  18  Sup.  Ct.  Rep.  340. 

Mi>«?r».  James  J.  liynch  and  Arthnr 
Cpownovor  argued  the  cause,  and,  with 
Messrs.  William  D.  Spears,  Isaac  W.  Crab- 
tree,  John  J.  Vertrees.  Albert  T.  McNeal, 
and  William  L.  Myers,  filed  a  brief  for  ap- 
pellee: 

The  averments  in  the  bill  in  the  case  at 
bar  state  a  case  giving  the  circuit  court 
Jurisdiction. 

Pennsylvania  Mut.  L.  Inn.  Co.  v.  Austin, 
168  U.  S.  686.  42  L.  ed.  620,  18  Sup.  Ct. 
Rep.  228;  Louisville  Trust  Co.  v.  Stone,  46 
C.  C.  A.  299.  107  Fed.  305;  Illinois  C.  R. 
Co.  V.  Adams,  180  U.  S.  28.  45  L.  ed.  410, 
21  Sup.  Ct.  Rep.  251 ;  City  R.  Co.*  v.  Citi- 
zens' Street  R.  Co.  166  U.  S.  558,  41  L.  ed. 
1115.  17  Sup.  Ct.  Rep.  653:  Bank  of  Ken- 
tucky V.  Stone.  88  Fed.  383;  Union  &  Plant- 
ers' Bank  v.  Memphis,  49  C.  C.  A.  455,  -111 
Fed.  561;  Knoxville  Water  Co.  v.  Knowille, 
200  U.  S.  22,  50  L.  ed.  353,  26  Sup.  Ct.  Rep. 
224;  Hamilton  Gaslight  k  Coke  Co.  v.  Ham- 
ilton, 146  U.  S.  258,  36  L.  ed.  963,  13  Sup. 
Ct.  Rep.  90;  Citizens'  Street  R.  Co.  v.  City 
R.  Co.  56  Fed.  746. 

At  the  time  this  charter  was  granted, 
and  until  the  passage  of  the  act  of  1903, 
complained  of,  the  common-law  rule  that 
taxes  on  leased  property  should  be  assessed 
to  the  lessor  prevailed  in  Tennessee. 

East  Tennessee,  V.  &  O.  R.  Co.  v.  Mor- 
ristown    (Tenn.  Ch.  App.)    35  8.  W.  771; 
Tnylor,  Land.  &  T.  f  341. 
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The  property  is  exempt  from  taxation  so 
long  as  the  title  remains  in  the  University 
of  the  bouth. 

University  of  the  South  v.  Skidmore,  87 
Tenn.  155,  9  S.  W.  892. 

The  exemption  attached  to  the  property, 
and  passed  to  the  purchaser. 

New  Jersey  v.  Wilson,  7  Cranch,  104,  3 
L.  ed.  303. 

A  tax  on  the  rent,  or  income,  from  land, 
is  a  direct  tax  on  the  property  itself. 

Pollock  V.  Farmers'  I-.oan  &  T.  Co.  157 
U.  S.  427,  39  L.  ed.  759,  15  Sup.  Ct.  Rep. 
673. 

Forbidding  the  taxation  of  the  land  for- 
bids the  taxation  of  an  estate  less  than  the 
fee. 

Daugherty  v.  Thompson,  71  Tex.  202,  9 
S.  W.  99. 

A  bond,  being  exempt  from  taxation,  the 
income  derived  therefrom  is  likewise  exempt. 

Mosely  v.  State,  115  Tenn.  52,  86  S.  W. 
714. 

Under  the  law  as  it  existed  when  this 
charter  was  granted,  and  until  the  passage, 
in  1903,  of  the  act  complained  of,  every  in- 
terest in  this  property  was  exempt  from 
taxation,  and  this  complainant  was  pro- 
tected against  the  burdens  from  either  di- 
rect or  indirect  assessments.  Under  the  law 
as  it  existed,  all  the  taxes  ajrainst  the  prop- 
erty, whether  leased  or  not,  must  be  as- 
sessed against  the  university.  The  cliai*tcr 
contract  undertook  to  protect  the  university 
against  such  an  assessment  so  lon^  as  it 
owned  the  property.  That  rule  of  the  com- 
mon law  entcre<l  into  anil  became  a  part  of 
the  contract  as  fully  as  if  written  in  it. 

Von  Hoffinan  v.  Quiucy  (United  States 
ex  rel.  Von  HutTman  v.  Quincy)  4  Wall.  536, 
18  L.  ed.  403. 

One  of  the  tests  that  a  contract  lias  been 
impaired  is  that  its  value  has,  by  legisla- 
tion, been  diminished. 

Planters'  Bank  v.  Sharp,  6  How.  327,  12 
L.  ed.  458. 

If  the  state  has  a  right  to  assess  these 
leasehold  interests,  it  has  a  right  to  sell 
them. 

Cooley,  Taxn.  p.  858. 

The  sale  vests  the  purchaser  with  a  new 
and  independent  title,  destroying;  the  en- 
cumbrances and  the  equities  in  favor  of  all 
other  persons. 

Hadley  v.  Hadley,  114  Tenn.  UAl  87  S. 
W.  250;  Osterberg  v.  Union  Trust  Ok  03 
U.  S.  424,  23  L.  ed.  964;  Hefner  v.  North- 
western Mut.  L.  Ins.  Co.  123  U.  8.  747,  31 
L.  ed.  309,  8  Sup.  Ct.  Rep.  337;  Kmery  ▼. 
Boston  Terminal  Co.  178  Mass.  172.  8(5  Am. 
St.  Rep.  473,  59  N.  E.  703;  2  CtMdey,  Taxn. 
p.  866;  Desty,  Taxn.  f  150,  p.  966.* 
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Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  appellants  Insist  that  the  circuit 
court  had  no  jurisdiction  of  this  suit,  be- 
cause all  the  parties  are  citizens  of  Tennes- 
see. We  think,  however,  that  jurisdiction 
existed,  because  the  case  is  one  arising  un- 
der the  Constitution  of  the  United  States, 
the  complainant  insisting  that  under  such 
Constitution  the  law  of  the  state  of  Tennes- 
see, passed  in  1903,  is  invalid,  because  it 
impairs  the  obligations  of  a  contract  pro- 
tected by  that  instrument.  Illinois  C.  R.  Co. 
V.  Adams,  180  U.  S.  28,  35,  45  L.  ed.  410, 
412,  21  Sup.  Ct.  Rep.  251.  We  therefore 
pass  to  the  merits  of  the  controversy. 

As  the  complainant  maintains  that  the  ex- 
emption clause  in  the  10th  section  of  its 
charter  is  broader  than  that  contained  in 
the  2d  section  of  the  act  of  1903,  we  may 
[499]at  once  refer  *to  the  charter  exemption,  and 
if  the  contention  of  complainant  is  not  jus- 
tified by  that  exemption,  it  is  unnecessary 
to  consider  that  which  is  given  by  the  act 
of  1903.  It  is  by  the  charter  exemption 
that  we  are  to  judge  the  matter. 

Upon  the  question  of  the  proper  construc- 
tion of  the  exemption  clause  in  the  charter, 
the  case  of  the  University  of  the  South  v. 
Skidmore,  87  Tenn.  155,  9  S.  W.  892,  is 
cited,  and  it  is  urged  that  within  that  case 
no  tax  can  be  assessed  against  the  lessees 
of  this  property  within  the  1,000  acres. 
While  in  such  a  case  as  this  we  form  our 
own  judgment  as  to  the  existence  and  con- 
struction of  the  alleged  contract,  and  are 
not  concluded  by  the  construction  which  the 
state  court  has  placed  on  the  statute  that 
forms  such  contract,  yet  we  give  to  that 
construction  the  most  respectful  considera- 
tion, and  it  will,  in  general,  be  followed,  un- 
less it  seems  to  be  plainly  erroneous. 

Looking  at  the  Skidmore  Case,  we  find 
that  it  does  not  uphold  the  contention  main- 
tained by  the  complainant.  In  that  case  the 
university  filed  a  bill  against  Skidmore, 
trustee  of  Franklin  county,  to  enjoin  him 
from  assessing  for  taxation  against  the  uni- 
versity the  property  belonging  to  it  within 
the  1,000  acres.  In  answer  to  the  bill  the 
state  contended  that  the  1,000  acres  would 
be  exempt  from  taxation  so  long  only  as 
they  were  substantially  owned  by  the  uni- 
Tersity,  but  that,  when  it  gave  a  lease  of 
the  kind  described  in  the  case  before  us,  it 
ceased,  during  the  term  of  the  lease,  to  be 
the  real  and  substantial  owner  of  the  land 
■o  leased,  which,  by  the  lease,  was  taken 
out  of  the  exemption  granted  by  the  statute, 
and  was,  from  that  time,  taxable  against 
the  university.  The  supreme  court,  how- 
ever, held  that  the  assessment  made  was 
void  because  the  property,  the  land  owned 
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by  the  university,  was  exempt  from  taxa- 
tion so  long  as  it  belonged  to  that  corpora- 
tion, and  the  making  of  the  leases  did  not 
permit  the  property  to  be  taxed  against  the 
university. 

This  is  a  different  proposition  from  the 
one  asserted  by  the  complainant,  and  is  not 
authority  for  its  contention  that  the  assess- 
ment cannot  be  made  against  the  lessee  in 
his  own  name  •for  his  particular  interest  in [51 
the  land  while  the  university  continues  to 
own  the  fee. 

It  is  plain  that  the  state  court  has  not 
construed  the  statute  of  1858  as  a  contract 
that  the  interest  of  the  lessee  in  the  land 
granted  to  him  for  a  term  of  years  by  the 
university  cannot  be  assessed  or  taxed 
against  him  because  of  the  exemption  in 
question. 

Counsel  for  appellee,  placing  the  Skid- 
more Case  aside  for  the  moment,  assert  that, 
when  this  exemption  was  granted,  leasehold 
interests  were  only  assessable  against  the 
owner  of  the  fee  as  part  of  the  whole  es- 
tate; and  it  was  therefore  a  part  of  the  es- 
tate exempted  from  taxation  by  the  char- 
ter. We  think  this  is  not  a  correct  construc- 
tion of  the  contract  of  exemption. 

As  long  as  different  interests  may  exist  in 
the  same  land,  we  think  it  plain  that  an  ex- 
emption granted  to  the  owner  of  the  land 
in  fee  does  not  extend  to  an  exemption  from 
taxation  of  an  interest  in  the  same  land, 
granted  by  the  owner  of  the  fee  to  another 
person  as  a  lessee  for  a  term  of  years.  The 
two  interests  are  totally  distinct,  and  the 
exemption  of  one  from  taxation  plainly  does 
not  thereby  exempt  the  other.  The  fact 
that,  at  the  time 'when  the  exemption  was 
granted  to  the  owner  of  the  fee,  the  state 
had  not  provided  for  taxation  against  the 
lessee  in  his  own  name,  is  not  important. 
The  different  interests  of  an  owner  of  the 
fee  and  an  owner  of  an  estate  for  years,  as 
lessee,  existed,  and  such'  existence  was  ree- 
ognized.  An  exemption  of  one  did  not  neces? 
sarily  include  the  exemption  of  the  other. 
The  contract  of  exemption  did  not  imply  in 
the  .most  remote  degree  that  the  state  would 
not  thereafter,  through  its  legislature,  so 
change  its  mode  of  assessment  as  to  reach 
the  interest  of  a  lessee  directly,  and  not 
through  the  owner  of  the  fee.  In  so  doing 
the  state  does  not  tax  the  owner  of  the  land 
in  fee  nor  the  fee  itself.  It  taxes  what  it 
had  a  right  to  tax, — a  separate  and  distinct 
interest  in  the  land,  although  the  fee  thereof 
be  in  the  university,  which  cannot  be  taxed 
therefor.  The  doctrine  that  laws  which  are 
in  force  when  a  contract  is  made  will  gen- 
erally enter  into  its  obligations  (Oshkosh 
•Waterworks  Ca  v.  Oshkosh,  187  U.  S.  437.[6f 
47  L.  ed.  249,  23  Sup.  Ct  Rep.  234)  is  not 
denied,  but  it  has  no  application.    The  laws 
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existing  when  the  contract  was  made  have 
not  been  altered  so  as  to  impair  the  obliga- 
tions of  that  contract  by  the  passage  of  the 
act  of  1903.  Those  obligations  remain  pre- 
cisely as  they  were  prior  to  its  passage. 
The  change  wrought  by  the  act  affected  third 
persons  only  (the  lessees  of  real  estate), 
and,  instead  of  leaving  them  to  be  taxed  in 
the  name  of  their  lessor  for  their  interest 
in  the  land  as  such  lessees,  the  act  provided 
for  their  separate  taxation.  Such  act  im- 
paired no  obligation  of  contract  between  the 
state  and  the  university. 

Nor  is  such  an  assessment  the  same  in 
substance  as  one  against  the  owner  in  fee 
of  the  land.  We  cannot  see  that  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  429,  39 
L.  ed.  759,  15  Sup.  Ct.  Rep.  673,  touches  the 
case.  This  is  not  a  tax  on  the  rents  or  in- 
come of  real  estate.  The  university  receives 
the  rents  or  income  free  from  any  tax.  The 
tax  is,  in  both  form  and  substance,  upon  a 
separate  interest  in  real  estate  granted  by 
the  lessor,  and  is  assessed  against  the  owner 
of  such  separate  interest.  If  the  university 
could  lease  its  lands  and  could  also  effec- 
tually provide  that  the  interest  of  the  lessee 
in  the  land  so  leased  should  be  exempt  from 
taxation,  it  may  readily  be  seen  that  the 
amount  of  rent  which  it  would  receive  would 
be  larger  than  if  no  such  exemption  could 
be  obtained,  but  that  is  a  matter  which  is 
wholly  immaterial  upon  the  question  of  the 
impairment  of  the  contract  of  exemption 
that  was  really  made.  That  contract  cannot 
be  extended  simply  because  it  would,  as  so 
construed,  add  value  to  the  exemption.  The 
language  used  does  not  include  the  exemp- 
tion claimed. 

The  lessee  also  agreed  in  the  lease  to  pay 
the  taxes  in  any  event,  and  the  claim  that 
the  agreement  was  intended  only  to  refer  to 
municipal  taxation  which  might  be  provided 
for  by  the  university  cannot  prevail  against 
the  plain  words  of  the  agreement. 

That  part  of  i  32  of  the  act  of  1903  which 
makes  the  tax  a  lien  upon  the  fee,  even  if 
DS]void  in  that  particular,  does  not  make  *the 
section  void  which  provides  for  the  separate 
assessment  of  the  interest  of  the  lessee.  It 
is  proper  to  mention  that  the  appellants  did 
not  and  do  not  claim  that  the  32d  section 
gives  a  lien  upon  the  fee  for  the  tax  against 
the  lessee  in  cases  where  the  fee  is  itself  ex- 
empt from  taxation,  but  they  assert  that  the 
correct  construction  of  that  section  is  to  ap- 
ply the  lien  to  the  fee  only  in  cases  where 
the  fee  itself  may  be  taxed;  and  in  their 
answer  they  expressly  aver  that  under  that 
section  neither  the  state  nor  county  can 
haTe  a  lien  upon  any  property  which  is  ex- 
empt from  taxation,  and  that  no  claim  has 
ever  been  made,  or  was  made  in  the  pro- 
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ceedings  instituted  by  the  state  revenue 
agent,  that  the  interest  of  the  university  in 
the  leased  premises  could  be  assessed  Sot 
taxation  or  could  in  any  way  be  affected 
by  the  proceedings  so  instituted,  and  the 
defendants  disclaimed  any  intention  of  as- 
sessing or  levying  any  tax  whatsoever 
against  the  property  of  the  complainant  uni- 
versity, and  they  denied  that  the  assessment 
of  the  interests  of  the  several  lessees  of  the 
complainant  university  in  the  buildings  and 
improvements  erected  by  them  upon  said 
property  would  in  any  manner  affect  the 
interest  of  the  university.  What  is  the  prop- 
er construction  of  that  section  on  this  point 
is  not  a  matter  of  importance  as  to  future 
assessments,  because  the  state,  having  these 
objections  before  it,  and,  as  we  may  pre- 
sume, in  order  to  avoid  any  such  objection, 
even  though  possibly  not  well  founded, 
passed  another  assessment  act  in  1907,  re- 
pealing the  one  of  1903,  and  recognizing  as 
valid  all  charter  exemptions,  and  also  pro- 
viding that  the  lien  of  the  tax  should  not 
apply  to  or  affect  any  fee  in  property  where 
the  same  was  exempt  from  taxation.  The 
question,  however,  remains  so  far  as  the 
assessment  here  involved  is  concerned,  and 
we  are  of  opinion  that  the  construction  con- 
tended for  by  the  defendants  is  the  correct 
one.  We  cannot  assume  that  the  state  would 
endeavor  to  create  a  lien  upon  property 
which  it  recognized  as  exempt  from  taxa- 
tion, for  the  purpose  of  thereby  attempting 
to  obtain  such  a  security  for  the  payment 
of  a  tax  due  from  another  upon  different 
property  which  is  not  exempt.  *This  never  [SOS] 
could  have  been  the  intention  of  the  fram- 
ers  of  the  act  of  1003. 

Again,  it  is  urged  that  if  the  interest  of 
the  lessee  can  be  taxed,  it  might  be  sold  for 
the  nonpayment  of  the  tax,  and  thus  some- 
one might  get  into  possession  who  would 
not  be  a  proper  person  to  be  in  such  place, 
and  the  chief  purpose  of  the  cb*\rter  in  this 
respect  would  fail.  If  the  interest  of  the 
lessee  in  the  land  could  be  sold  for  nonpay- 
ment of  the  tax  assessed  thereon,  such  re- 
sult would  arise  from  the  act  of  the  uni- 
versity in  creating  it.  But  the  lessor  might, 
under  the  terms  of  the  lease,  at  once  re- 
enter for  nonpayment  of  taxes. 

What  is  the  exact  interest  of  the  lessee 
in  the  land  leased  to  him  it  is  not  necessary 
to  here  determine.  It  is  plain  that  he  has 
some  interest  in  it,  and  that  interest  is  dis- 
tinct from  the  fee,  and  may  be  taxed  when 
the  fee  is  exempt  from  taxation.  See  cases 
to  that  effect  in  the  margin.f    In  Elder  v. 

fPeople  ex  rel.  Muller  v.  Board  of  As- 
sessors, 93  N.  y.  308;  People  ex  rel.  Van 
Nest  V.  Tax  &  A.  Comrs.  80  N.  Y.  573; 
Parker  T.  Redfield,  10  Conn.  400;  Russell 
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Wood  [208  U.  S.  226,  «nte,  4M,  29  Sup.  Ct, 
Rep.  2C3],  decided  by  thia  court  Janiwrr 
27,  1008,  it  wsB  helil  tliat  m  mere  possesooiy 
right  in  a  mining  claim  in  land  to  tvhieh  the 
United  States  had  title  waa  a  right  eeparate 
from  tlie  fee,  and  might  be  taxed  under  • 
state  statute,  althougli  the  fee  rould  not, 
beoaiite  it  waB  in  tlie  government,  Xetv 
JpTspy  r.  Wilson,  7  Cranch,  104.  3  L.  ed. 
30:),  is  not  in  point.  The  exemption  was 
U4<iiimed  to  be  absolute,  unconditional,  and 
uiiliniili'd  in  time.  It  seems  that  there  was 
an  act  (that  of  17SQ)  which  autlioHzed  the 
lands  to  be  leased,  but  that  act  was  not 
brou;cht  to  the  attention  of  the  court.  See 
Given  v.  Wright  (New  Jersey,  Given,  Prose- 
cutor. V.  Wright)  117  U,  S.  848,  6E5.  29  L. 
ed.  1021,  1024,  G  Sup.  Ct,  Rep.  S07,  where 
a  more  full  history  of  tlic  case  is  given. 
The  act  repealing  the  exemption,  pasKcd 
aft^T  the  sale  of  the  lands  by  the  Indiana, 
was  held  void  because  it  impaired  the  ob- 
ligations of  a  contract.  In  the  case  before 
UH  (he  ■■xpin[>tion  lasts  onlj'  so  long  as  the 
university  owns  tlie  lands,  and,  nhen  it  con- 
;504]veyB  *  certain  interest  In  them  *tn  a  third 
{•cison.  it  no  longer  owna  that  interest, 
uliii-h  at  once  iH'comes  subject  to  the  right 
oC  till-  ittnte  to  tax  it.  nHien  the  state  ex- 
eri-iHi's  thnt  ri;.'ht,  as  it  did  under  tlie  act  of 
l!lll:t.  and  taxes  the  interest  in  the  name 
of  it4  owner,  the  state  thereby  violates  no 
conlnii'l.  and  the  tax  is  valid,' 

It  i^  snid  that  allhongh  the  lessee  is 
bniind  to  make  iinjirovements,  yet  he  does 
not  own  thoin.  even  though  their  value  is 
nut  to  lie  taken  into  eonsii deration  agninAt 
liini  when  his  li-ase  is  renewed.  Whetlier  he 
is  the  nuner  of  the  improvemenln  m.ide  by 
liini  iinlil  Ihi-  same  arc  paid  for  at  <iome  time 
is  not  nnilcrial  upon  the  ijuestion  of  the 
Hcpnr^iti'  inteii'sta  of  the  lessee  and  the  own- 
er i.f  the  fee,  the  ownership  of  the  improve- 
mi'iil-  iH'ing  only  material  upon  the  question 
of  Hie  value  of  the  interest  of  the  les.see. 
Ev.n  if  the  university  was  entitled  to  be- 
conic  and  was  the  owner  of  such  improve- 
ments at  the  end  of  the  second  renewal, 
williont  paying  for  them,  the  question  still 
remains  as  to  the  value  of  the  sejurate 
ti'ie><t  of  the  leasee,  which.  e(*en  upon  that 
a-iiimption.  might  be  greatly  more  than  the 
rent  to  be  ])aid.  The  value  of  whatever 
lerowt  he  has  is  lo  i*  assessed  as  real  es 
under  the  statute,  and  that  value  must 
detei-mined  by  the  assessing  ofllccr.  All 
we  can  say  is  that  it  is  a  separate  and  dia- 

V.  NVw  ]lai-en.  51  Oonn.  259:  Brainard  v, 
(■..Idiestir.  .11  Conn.  407;  Lord  v.  Litchfield, 
:ti:  Conn.  11(1,  4  Am,  Rep,  41;  Philadelphia, 
\\',  i  H.  R,  Co,  V.  Appeal  Tax  Court,  50 
^1H,  3!IT;  Zum*lein  v.  Consolidated  Cool  4 
Min,  Co,  .'■.4  Ohio  8t.  2ii4.  4:t  \",  E.  329; 
H--i,tle,v  y.  Iturlua,  41  Ohio  St.  410. 
S»0 


tinct  interest  from  that  of  the  owner  of  the 
fee,  and  the  assessment  of  that  interest  for 
taxation  ia  not  an  assessment  upon  the  in- 
terest of  the  nntversity,  and  is  not  a  vioU- 
tion  of  the  exemption  granted  to  it  by  tba 
statuU  of  lSe8. 

Tlie  decree  of  the  Circuit  Court  must  b« 
reversed  and  the  case  remanded  to  that  court 
with  directions  to  dismiss  the  bill. 


•A.  W.  BENNETT.  Plff.  in  Err.  and  AppttKO 

SARAH  GRACE  BENNETT. 

(See  S.  C.  Reporter's  ed.  SOS-BU.) 

A|>penl  —  rovlow  of  dlncretlonary  ordev 
—condition  ot  opening  defftalt. 
The  discretion  of  the  court,  under  Olclabo- 
inaCodc  Civ.  Proe,,  |  30S4,  to  permit  a  dn- 
faulting  defendant  to  answer  "upon  such 
term' as  may  be  just."  is  not  abused  by  mak- 
ing it  a  condition  of  granting  Mich  perniissiolt 
in  a  suit  for  divorce  that  defendant  comply 
with  an  order  theretofore  made,  directing 
liim  to  pay  temporary  alimony  and  attor- 
ney's fees,  which  was  reasonable  in  itself, 
and  reasonable  in  relation  to  the  meana  and 
obligations  of  defendant  to  plaintiff. 


[No.  »B.] 


IK  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa to  review  a  decree  which  affirmed  a 
decree  of  the  District  Court  of  Lincoln 
County,  in  that  territory,  awarding  alimony 
and  attorney's  fees  in  a  suit  for  divorce. 
Allirmed. 

case   below,   IS   OkU.    IM,   83 
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(Statement  by  Mr.  .Tustice  HcKennat 

The  question  in  this  rase  is  whether,  fat 
a  suit  for  divorce,  the  defendant  being  In 
default  for  not  answering  within  the  UnM 
alloupd  by  statute,  a  court  may  make  it  a 
condition  of  permission  to  answer  that  he 
comply  with  the  order  of  the  court  direct- 
ing him  to  pay  teniporary  alimony  and  at- 
torney's fees. 

It  will  avoid  confusion  to  designate  the 
parties  as  they  were  in  the  trial  court,  the 
appellee  as  plaintiff  and  the  appellant  as  de- 
fendant. 

The  plaintiff  brought  suit  for  divoTC« 
against  the  defendant  in  the  district  court 
of  Lincoln  county,  Oklahoma  territory,  on 
the  21st  of  May,  1903.  alleging  as  the 
grounds  thereof  extreme  cruelty.  She  al- 
leged In  facr  complaiut  that  defendant  waa 
90S  V.  S. 
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the  owner  of  certain  personal  property  and 
certain  real  estate,  and  that  defendant  had, 
for  the  purpose  of  defrauding  her,  conveyed 
such  real  estate  to  Harry  M.  Bennett,  a  son 
by  a  former  marriage.  She  prayed  for  a 
divorce,  just  division  of  the  real  and  person- 
al property,  and  the  custody  of  a  child 
which  had  been  born  to  her  and  defendant. 
Sli?  also  prayed  for  $1,000  temporary  ali- 
mony and  $1,000  attorney's  fees. 

SuinmonA  was  issued  requiring  defendant 
'ftOGjto  answer  by  the  10th  •day  of  June,  or  the 
petition  would  be  taken  as  true  and  judg- 
ment rendered  accordingly. 

The  return  of  the  sheriff  recites  that  he 
served  it  on  May  22,  1903,  at  8:55  A.  M., 
by  leaving  for  defendant,  ''at  his  usual  place 
of  residence"  in  the  county,  "a  true  and  cer- 
tified copy"  of  the  summons  "with  all  the 
indorsements  thereon." 

On  the  day  plaintiff  filed  her  petition  she 
applied  for  an  order  restraining  defendant 
from  disposing  of  his  property,  and  that  he 
pay  into  court  the  sum  of  $1,000  temporary 
alimony,  ''to  support  her  and  carry  on  her 
suit,*'  as  she  w^s  "unable,  on  account  of 
sickness  and  late  confinement,  to  do  work 
of  any  kind  or  character,"  and  that  he  pay 
into  court  $500  for  the  supi)ort  and  main- 
tenance of  the  child  born  to  her  and  de- 
fendant, and  also  $500  for  attorney's  fcc.s. 
Notice  of  the  application  was  personally 
served  on  defendant.  The  application  was 
heard  bv  order  of  the  court  at  chambers  on 
the  23d  of  May.  The  defendant  did  not  ap- 
pear. A  restraining  order  was  granted  and 
defendant  ordered  to  pay  into  the  otlice  of 
the  clerk  of  the  court  within  ten  days  "the 
sum  of  $1,000,  for  the  use  and  benefit  of 
the  plaintiff  as  temporary  alimony  and 
suit  money,"  and  the  sum  of  $100,  attor- 
ney's fees. 

On  the  2l8t  of  July,  1903,  plaintiff  filed 
an  amended  petition,  in  which  she  repeated 
the  charges  of  cruelty,  made  fuller  allega- 
tions aft  to  the  property  of  defendant  and  at- 
tempts at  its  disposition.  In  this  petition 
Harry  M.  Bennett,  a  son  of  defendant  by  a 
fonner  marriage,  was  made  a  party  by  his 
next  friend  and  guardian.  Service  was 
made  upon  the  defendants  by  publication 
and  they  were  required  to  answer  on  or  be- 
fore the  4th  day  of  September,  1903.  It 
also  api>earri  from  the  record,  under  the  head 
of  '^journal  entry,"  that  defendant  "was 
duly  and  legally  served,  personally,  with 
an  alias  summons"  after  the  filing  of  the 
amended  petition.  By  this  summons  defend- 
ant was  required  to  answer  by  the  12th  day 
of  March,  1904.  The  record  shows  that  on 
the  24th  September,  1903,  the  following  pro- 
ceedings took  place: 
'507]  *"Come  now  the  plaintiff  and  defendant, 
A.  W.  Bennett,  by  their  respective  counsel, 
62  li.  ed. 


and  said  defendant  submits  a  motion  to  set 
aside  service  of  summons  herein,  and  the 
court  being  fully  advised:  It  is  by  the 
court  ordered — ^be  given  leave  to  amend  re- 
turn on  said  summons." 

On  the  same  day  Harry  M.  Bennett  was 
given  additional  time  to  answer,  and  on  th:» 
30th  of  September  did  answer  by  his  guard- 
ian ad  litem,  appointed  by  the  court,  deny- 
ing each  and  every  allegation  of  the  peti 
tion. 

The  record  contains  an  order  which  re- 
cites that  plaintiff  and  defendant  appeared 
by  attorneys  6th  April,  1904,  being  a  regu- 
lar court  day,  and  also  recites  "this  motion 
comes  up  for  hearing,  on  the  motion  of  Al- 
bert W.  Bennett,  who  appears  specially  by 
his  attorneys,  for  the  purpose  of  this  nto- 
tion  only,  and  for  no  other  purpose,  to  set 
aside  the  summons  in  this  case."  The 
grounds  of  the  motion  are  given.  The  court 
overruled  the  motion  and  defendant  except- 
ed. "Whereupon,"  the  order  recites,  "the 
delendant  Albert  VV.  Bennett,  by  his  attor- 
neys, offered  to  file  his  answer  in  this  cause, 
instanter,  which  said  offer  was  refused  by 
the  court  for  the  reason  that  the  said  de- 
fendant is  in  conteni]>t  of  this  court  by  rea- 
son of  his  failure  and  refusal  to  comply 
with  the  order  of  the  court,  heretofore  made, 
to  pay  to  the  plaintiff  in  this  cause  the 
sum  of  $1,000  as  and  for  temporary  ali- 
mony, and  $100  as  attorney's  fees  in  this 
case,  but  made  the  further  order  that  the 
said  defendant  should  be  permitted  to  file 
said  answer  within  five  days  on  condition 
that  he  purge  himself  of  said  contempt  by 
complying  with  said  order  within  that  time; 
to  which  order  of  the  court  the  defendant 
Albert  W.  Bennett  excepted  at  the  time." 

In  the  decree  of  the  court  the  proceedings 
are  stated  as  follows: 

"The  court  further  finds  that  on  the  5th 
day  of  April,  1904,  the  defendant  A.  W. 
Bennett  appeared  by  his  attorneys  and 
asked  leave  to  file  his  answer  herein  out  of 
time,  which  request  was  objected  to  by  the 
plaintiff,  for  the  reason  that  the  said  de- 
fendant had  failed  to  comply  with  an  order 
theretofore  made  *to  pay  to  the  clerk  of  the  ^Mfl 
court  for  the  use  of  the  plaintiff  the  sum  of 
$1,000  as  and  for  temporary  alimony  and 
the  further  sum  of  $100  as  and  for  attorney 
fees  for  her  attorneys,  and  the  court  being 
advised  that  the  defendant  had  not  com- 
plied with  said  order  or  offered  any  excuse 
for  his  failure  so  to  do,  his  application  for 
leave  to  answer  is  refused  until  he  shall 
comply  with  said  former  order  or  show 
cause  why  he  has  not,  and  he  is  given  five 
days  to  make  said  showing  and  in  which  to 
file  his  said  answer." 

And  the  decree  further  recites  that  on  th«« 
29th  day  of  April,  1904,  the  cause  came  on 
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for  trial,  Knd  plaintifT  appeared  (.nd  Harry  Found  guUtj  of  wilfullj  diiobejing  (ueh  or- 

M.  Bennett  alto  appeared,  "and  the  defend-  der. 

ant  A.  W.  Bennett  having  failed  to  eomplj  HntcUion  t.  Canon,  6  Okla.  7:25.  6S  Pae. 

with  the  former  order  of  the  court  or  make  1077;    Johnson   v.   Superior   Court,   (npra; 

excuse  for  not  conipljing,  and  having  failed  Hovey  v.  Elliott,  146  N.  Y.  126,  39  L.It.A. 

to  aniwer  the   petition  of   plaintiff  herein,  446.  30  N.  E.  841. 

the   taid  defendant  A.  W.  Bennett   ia  non  Had  nnv  such  attachment  or  citation  been 

called  three  tiniei  in  open  court,  but  make«  issued  and  served  on  defendant,  ho  uould, 

default  and  fails  to  plead  or  othemise  ap-  unquefltionablr,    have    been   entitled    to    be 

pear  in  said  cause,  and  the  said  A,  W.  Ben-  heard  before  being  Anally  adjudged  in  con- 

nett  is  by  the  court  adjudged  to  be  in  de-  tempt 

fault   for   an   answer,   and   not   entitled   to  McClatchy   v.    Superior   Court,    IID   Cal. 

answer  or  plead  unUl  he  shall  comply  with  413,   39  LJt.A.  SSI,  51   Pac.   69B;  Oalland 

the  order  heretofore  made,  wherein  the  said  v.  Calland,  44  Cal.  475,  13  Am.  Rep.   107; 

A.  W.  Bennett  was  ordered  by  the  court  to  Palmer  v.  Palmer,  36  Fla.  365,  IS  So.  720. 

pay  40  the  plaintiff  SI.OOO  temporary   ali-  Had   defendant  in  the  case  at  bar  been 

mony   and   9100   attorney   fees   for   her   at-  legally  adjudged  guilty  of  contempt  for  his 

torneys."  wilful  failure  to  comply  with  said  order  to 

The  decree  dissolved  the  marriage  between  pay   temporary   alimony   and   counsel   fees, 

plaintiff   and   defendant,    awarded   her   the  still   the  trial  court  CMnmitted   prejudicial 

custody    of    their   child,    awarded    her   the  errsr  te  denying  him  the  right  to  file  his 

homestead  as  her  sole  property  and  t6,OO0  uiiwer  and  make  his  defense  to  said  action, 

permanent    alimony    and    $500    attorney's  Hovey  t.  Elliott,  167  U.  S.  409,  48  L.  ed. 

fees.   The  decree  vacated  the  order  made  for  215,  I?  Sop.  Ct.  Rep.  Ml. 

temporary    alimony    and    the    payment    of  Because   defendant    ( by    first    appearing 

?!00   attorney's   fees.     The  decree   was  af-  gpecially  and   tiling  a  motion  to  quash  the 

firmed  by   the  supreme  court  of  the  terri-  Mrrice  af  said  summons]    failed  to  fi|p  or 

tory.     This  appeal  is  from  that  part  of  the  tender  his  answer  within  the  time  prescribed 

decree    awarding    alimony    and    attorney's  by  statute,  the  trial  court  had  no  le;^1  au- 

fees.  thority  to  impose  upon  him  practically  any 
burden  it  saw  fit,  as  a  condition  precedent 

Mr.  James  R.  Keaton  argued  the  cause,  to  the  filing  of  such  answer. 

and,    with    Messrs,    John    W,    Shartel    and  Windsor  v.  McVeigh,  93  U.  S.  277,  23  L. 

Frank  Wells,  filed  a  brief  for  plaintiff  in  ed.  916. 

error  and  appellant:  The    discretion   of    the    court   to    impose 

A  party  defendant  has  the  right  to  chal-  terms  or  refuse  the  answer  ia  not  an  arbi- 

lenge  the  jurisdiction  of   the  court  by  mo-  trary  one. 

tion  to  quash  service  of  HUmmons,  and  then  Thornton  v.  Borland,  12  Cal.  438;  Roosa 

file  his  answer  and  go  to  trial  on  the  moritB,  ^    parkins,  0  Neb.   304,   31   Am.  Rep.   40», 

without  waiving  the  question  of  jurisdiction  j  jj    ^    ^jg.   corson  v.  Neatheny,  9  Colo, 

raised  by  such  motion.  212   n  p„  gs;  Wvckofr,  Scnmans  ft  Bene- 

Chirafio  Bldg  A  Mfg.  C^.  v  Pewthers,  10 

Okla.  724,  63  Pac.  964;  St.  Louis  4  S.  F.  ,^       .  .  /.       .       u      j-       .-           ^ 

R.  Co.  V.  Clark,  17  OLU.  662,  87  Pac.  430i  * '^.^'"'J'  "  "f'"'^,  '  '''T'l"".      ** 

Harkness  y.  Hyde,  98  U.  S.  47fl,  25  L.  ed.  «"thoTi«  the  court  to  refuse  defendant  per- 

2.17  ■  Southern  P.  Co.  v.  Denton,  146  U.  S.  n>i«9'on  to  answer  out  of  time  as  a  punish- 

202,   36  L.   ed.   942,   13   Sup.  Ct   Rep.  44;  mr"*  f<"  «"  alleged  contempt. 

Mexican  C.  R.  Co.  v.  Pinkney,  140  C.  S.  104,  Kruegel  v.  Nash,  31  Tex.  CTv.  App.  16,  70 

37  h.  ed.  660,  13  Sup.  Ct.  Rep.  859.  S.  W.  983;   Wiggins  v.  Com.   102  Ky.  «, 

Under  the  laws  of  Oklahoma  Urritory,  be-  42  S.  W.  1106, 

fore  any  person  can  be   legally   adjudged  The  principle  we  are  contending  for  ap- 

piilty  of  contempt  of  court,  by  reason  of  plies  with  even  greater  force  to  actions  tor 

his  having  refused  to  obey  an  order  of  the  divorce,   or   divorce   and   alimony,   than   ta 

court    or    judge,    he    must    be    complained  other  classes  of  action. 

againBt  in   writing,  cited  to  appear  belort  Bachelor  v.   Bachelor,  80  Wash.   639,  71 

the  court  and  show  cause  why  he  should  not  Pac.  193. 

bi;  punished  for  such  contempt,  and  given  Partiea  are  entitled  to  be  lieard  beforr 

an  opportunity  to  be  heard.  judgments  are  taken  against  them,  and  it  is 

Johnson  v.   Superior  Court,  63  Cal.  678.  ever   an  abuse  of  discretion   for  courts   to 

The  court's  power  to  enforce  oompllanct  hamper  this  right  by  the  imposition  of  on- 

with  an  order  awarding  temporary  alimony  just  conditions. 

is  limited  to  the  attachment  of  defendant,  6   Enc.   PI.   t  Pr.  p.  SIBi    Bachelor  T. 

followed  by  fine  and  imprisonment  if  be  it  Bachelor,  anpnu 

Kaa  90S  u.  a. 


1907. 


BXAMETT  y.  BeHAKR. 


61(M12 


Mr.  Ii.  T.  Bfichener  argued  the  cause, 
and,  with  Messrs.  John  Embry  and  W.  W. 
Ihidley,  filed  a  brief  for  defendant  in  error 
and  appellee: 

Matters  resting  entirely  in  discretion  are 
not  re-exam inable  in  a  court  of  errors,  and 
there  can  be  no  departure  from  that  rule  in 
this  court  without  overruling  the  settled 
prnotice  from  its  organization. 

Pomeroy  v.  State  Bank,  1  Wall.  502,  698, 
17  L.  ed.  638,  640;  Washington,  A.  t  G. 
Steam  Packet  Co.  v.  Sickles,  19  Wall.  611, 
615,  22  L.  ed.  203;  Van  Stone  v.  Stillwell  & 
B,  Mfg.  Co.  142  U.  S.  128,  134,  36  L.  ed. 
961,  963,  12  Sup.  Ct.  Rep.  181;  Eamshaw 
V.  United  States,  146  U.  S.  60,  68,  36  L.  ed. 
887,  889,  13  Sup.  Ct.  Rep.  14;  Mexican  C. 
R.  Co.  V.  Pinkney,  149  U.  S.  194,  200,  SOI, 
37  L.  ed.  699,  701,  702,  13  Sup.  Ct.  Rep. 
859;  Pullman's  Palace  Car  Co.  ▼.  Cantral 
Transp.  Co.  171  U.  S.  138,  146,  43  L,  ed. 
108,  112,  18  Sup.  Ct.  Rep.  808. 

The  Oklahoma  trial  court  was  justified  in 
requiring  A.  W.  Bennett  to  comply  with 
its  previous  order  within  five  days  as  a  con- 
dition precedent  to  the  filing  of  an  answer. 

Hovey  v.  Elliott,  167  U.  S.  409,  42  L.  ed. 
216,  17  Sup.  Ct.  Rep.  841. 

Mr.  Justice  McKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

The  assignment  of  errors  attacks  the  de- 
cree of  the  supreme  court  because  (1) 
the  court  decided  or  assumed  that  defend- 
ant was  in  contempt  for  not  complying  with 
the  order  for  temporary  alimony.  (2)  In 
so  holding  or  deciding,  though  defendant 
had  not  been  cited  to  show  cause  why  he 
should  not  be  adjudged  in  contempt  for  not 
complying  with  the  order.  (3)  (4)  In  af- 
firming the  action  of  the  trial  court  refus- 
ing permission  to  defendant  to  answer  to 
or  make  defense  against  the  amended  peti- 
tion except  on  condition  that  he  should  com- 
ply in  five  days  with  the  order  for  tempo- 
i]rary  alimony.  (6)  In  'affirming  decree  of 
the  court  awarding  plaintiff  $6,600  per- 
manent alimony  and  attorney's  fees  and  cer- 
tain real  property  constituting  the  home- 
stead of  the  parties. 

The  assignments  of  error  are  based  upon 
a  misunderstanding  of  the  action  of  the 
trial  court  and  the  opinion  of  the  supreme 
court.  They  proceed  upon  the  supposition 
that  he  was  not  in  culpable  default  to  the 
law  and  the  orders  of  the  court, — a  default 
after  amplest  opportunity  to  be  heard  and 
to  contest  every  charge  and  claim  against 
him. 

The  summons  issued  upon  the  original 
petition  was  served  upon  him  by  leaving 
•  copy  of  it  at  his  usual  place  of  residence, 
52  Ii.  ed. 


as  under  the  law  it  could  be  served.  Okla. 
Stat.  1903,  S  3938.  It  contained  the  notifi- 
cation that  unless  he  answered  by  the  16th 
of  June,  1903,  the  petition  would  be  taken 
as  true,  and  judgment  would  be  rendered 
accordingly.  He  paid  no  attention  to  it. 
Yet  there  is  more  than  the  legal  presump- 
tion that  he  received  it,  for  on  the  day  pre- 
ceding there  had  been  served  on  him  a  no- 
tice of  the  application  for  the  temporary 
alimony  and  attorney's  fees,  the  order  to 
pay  which  makes  the  pivot  of  this  con- 
troversy. He  does  not  seem  to  have  been 
sensitive  to  the  charges  against  him,  and, 
it  may  be,  he  thought  his  property  was  se- 
cure from  the  demands  of  the  plaintiff  by 
the  conveyance  to  his  son  on  the  day  before. 
The  order  upon  the  application  was  made 
May  23,  1903.  He  did  not  obey  it.  On  the 
21st  of  July,  1903,  the  amended  petition 
was  filed.  It  was  served  by  publication,  he 
having  changed  his  residence  to  Nevada. 
He  was  notified  to  answer  on  or  before  Sep- 
tember 4,  1903.  He  did  not  answer,  but, 
on  September  24,  he  appeared  by  counsel  and 
submitted  a  motion  to  set  aside  service  of 
summons,  upon  which  motion  the  record 
shows  the  court  made  the  following  order: 
"It  is  by  the  court  ordered — be  given  leave 
to  amend  return  on  said  summons."  He 
was  subsequently  personally  served  with  an 
alias  summons. 

It  required  an  answer  to  the  petition  on 
or  by  the  12th  of  March,  1904.  An  answer 
was  not  filed.  On  the  6th  of  April  follow- 
ing a  special  appearance  was  entered  and  a 
motion  *made  to  set  aside  the  summons  and [5 IS] 
the  alias  summons  on  various  grounds,  which 
motion  was  denied  after  hearing.  The  de- 
fendant then  offered  to  file  an  answer  "in- 
stanter,"  and  the  offer  was  refused  on  the 
ground  that  he  was  in  contempt  of  court 
for  not  complying  with  the  order  for  tem- 
porary alimony.  It  was,  however,  ordered 
that  he  should  be  permitted  to  file  an  an- 
swer "within  five  days  on  condition  that  he 
purge  himself  of  said  contempt  by  comply- 
ing with  said  order  within  that  time." 
From  the  decree  of  the  court  it  appears 
that  its  order  was  not  so  absolute  but  that 
he  was  given  an  opportunity  to  show  why 
he  had  not  complied  with  the  order  for  ali- 
mony. Had  the  court  the  power  to  impose 
the  conditions?  Could  the  court  have  im- 
posed any  conditions  or  terms  at  all,  and 
what  was  the  limit  of  its  power?  If  the 
court  had  a  discretion  it  cannot  be  reviewed 
unless  it  was  unreasonably  exercised.  And 
the  court  certainly  had  a  discretion.  We 
have  seen  that  S  3933  of  the  statutes  of 
the  territory  prescribes  the  result  to  a  de- 
fendant for  default  in  not  appearing  to  be 
that  the  petition  against  him  will  be  taken 
as  true  and  judgment  shall  be  rendered  ac- 
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eordingly.  If  there  is  any  modification  of 
this  in  a  suit  for  divorce  it  gives  no  rights 
to  a  defaulting  defendant.  Section  3983  of 
the  Code  of  Civil  Procedure  of  the  territory 
provides  that  a  defendant  must  demur  or 
answer  within  twenty  days  after  the  day  on 
which  the  summons  is  returnahle,  and  § 
3984  is  as  follows: 

"The  court,  or  any  judge  thereof  in  vaca 


City,  Xevada.  Besides,  under  the  circum- 
stances, plaintiff  cannot  urge  that  com- 
pliance with  the  order  of  the  court  couM 
have  been  enforced  in  some  other  way  than 
that  adopted.  It  may  be  that  the  poverty 
which  made  the  order  of  the  court  a  neces- 
sity to  her  prevented  her  from  enforcing 
the  order,  and  the  defendant  may  have  de- 
liberately planned  to  that  end.    And  it  may 


tion,  may,  in  his  discretion,  and  upon  such    have  appeared  to  the  court  at  the  hearing 


terms  as  may  be  just,  allow  an  answer  or 
reply  to  be  made,  or  other  act  to  be  done, 
after  the  time  limited  by  this  act,  or,  by  an 
order,  enlarge  such  time." 

The  question,  then,  can  only  be  whether 
the  court  abused  the  discretion  given  to  it 
by  that  section.  Were  the  terms  which  the 
court  imposed  just? 

The  record  demonstrates  that  the  order 
for  alimony  was  reasonable  in   itself  and 
reasonable  in  relation  to  the  means  and  ob- 
ligations   of    defendant    to    plaintiff.      Ac- 
cording to  plaintiff's  petition,  and  presum- 
[51S]ably  according  to  proof  submitted  ♦to  the 
court  upon  the  application  for  alimony,  of 
which  defendant  had  notice,   plaintiff  was 
compelled  by  his  cruelty  to  leave  him  with 
her  child,  then  only  a  month  old.    She  had 
no  means  to  support  herself  and  child.    She 
was  sick  and  unable  to  seek  work.    She  was 
without  means  to  carry  on  her  suit  for  di- 
vorce.   This  was  her  situation  as  presented 
to  the  court,  and  defendant  did  not  appear 
to  deny  it.    He  did  not  appear  to  deny  that 
he  owned  real  estate  in  the  county  where 
he  lived  of  the   value   of  $20,000,   and   in 
other  places  of  the  value  of  $14,000;  that 
he  had  bank  deposits  of  $10,000,  and  other 
personal  property  of  the  value  of  $15,000. 
He  did  not  appear  to  deny  that  his  cruelty — 
a   cruelty  of  a  peculiar  kind — ^had   driven 
her  with  her  infant  from  his  house.    To  this 
he  was  not  sensitive.    He  was,  however,  not 
without   anxiety    for    some    of    the    conse- 
quences of  the  charge,  and  immediately  set 
about  to  dispose  of  his  property.    After  this 
he  seemed  to  feel  secure,  either  in  misun- 
derstanding of  his  rights,  or  in  some  per- 
verted notion  that  he  could  evade  or  defy 
the  law.     At  any  rate,  he  did  not  appear 
and  he  did  not  obey  the  order  of  the  court. 


of  April  6,  1904,  that  he  had  done  so.  It 
may  have  appeared  to  the  court  that  his 
contumacy  was  without  just  cause  or  rea- 
son, and  it  would  be  continued  to  defeat 
the  order  of  the  court,  though  he  should  re- 
ceive from  its  discretion  a  remission  of  the 
consequences  of  his  default.  Take  the  order 
of  *the  court  in  its  most  absolute  sense  and, [51 
we  say  again,  it  was  reasonable.  Take  it 
as  described  in  the  final  decree  and  it  was 
indulgent.  It  added  another  opportunity  to 
be  heard  in  addition  to  those  defendant  had 
been  given. 

The  plaintiff  in  error,  without  any  dis- 
cussion of  the  section  of  the  Oklahoma  stat- 
utes  which    we    have    quoted,   attempts   to 
avoid  their  effect  by  the  contention  that  he 
had  never  been  adjudged  guilty  of  contempt, 
and,  even  if  he  had  been,  the  power  of  the 
court  to  punish  him  was  limited  by  a  stat- 
ute of  the  territory  to  imposition  of  a  fine 
or  a  sentence  of  imprisonment.     He  hence 
seeks  to  invoke  the  doctrine  of  Hovey  v.  El- 
liott, 167  U.  S.  409.  42  L.  ed.  215,  17  Sup. 
Ct.  Rep.  841.     The  contention  is  basin],  as 
we  have  said  upon  the  argument,  tliat  the 
assignments  of  error  are.  upon   a   miscon- 
ception  of   the   action   of   the  court.     The 
principle    of    Hovey    v.     Elliott    therefore 
is   not  applicable.      Indeed,   the   point    was 
reserved  in  that  case  whether  one  in  con- 
tempt  could   be    refused   a   right    under   a 
statute  invoked  by  him  as  actor.     But  we 
need  not  stop  to  consider  whether  the  rea- 
soning, which  we  may  say  now  we  entirely 
approve,  or  the  cases  cited,  carry  the  prin- 
ciple of  the  case  to  the  point  reserved,  for 
we  are  of  opinion  that  the  pending  case  is 
not  within  the  principle.    The  question  here, 
we  repeat,  is  the  simple  one  whether,  under 
the  statute  giving  the  power  to  a  court  to 


Whether   it  could  have  been  directly  and    »"°*''    »    defaulting    defendant    to    ani.wer 


expeditiously  enforced  against  him  may  be 
doubted.  He  had  put  his  property  in  the 
name  of  others.  An  execution,  therefore, 
would  have  encountered  that  obstacle,  and 
personal  coercion  might  not  have  been  pos- 
sible, for  certainly  as  early  as  July,  1903, 

he  had  changed  his  residence  to  Virginia 
^04 


upon  such  terms  as  may  be  just,"  the  or- 
der in  controversy  was  within  the  power. 
And  being  of  opinion  that  an  affirmative 
answer  is  justified,  the  decree  of  the  su- 
preme court  of  the  territory  is  affirmed. 


Mr.  Justice  Brewer  dissents. 
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BENJAMIN    H.    DYE    and    William    B. 

Childers. 

(See  8.  C.  Reporter's  ed.  615-526.) 

Courts  —  following:  territorial  court  de- 
cisions—statutory    construction. 

1.  The  view  of  a  territorial  supreme 
court,  that  an  alias  attachment  is  not  au- 
thorized by  the  local  statutes,  is  very  per- 
suasive upon  the  Federal  Supreme  Court 
in  construing  such  statutes. 

Alias  attachments -~  most  precede  pub- 
lication. 

2.  An  alias  attachment,  even  if  author- 
ized by  the  Xew  Mexico  statutes,  cannot 
support  a  judgment,  where  such  attach- 
ment did  not  precede  publication,  as  is  re- 
quired by  the  scheme  prorided  by  those 
statutes  for  the  commencement  of  actions 
by  attachment. 

Estoppel   —  acquiescence     in     judicial 
sale. 

3.  Declarations  by  the  judgment  debtor 
subsequent  to  a  judicial  sale  of  his  inter- 
est in  a  mining  claim,  showing  his  acqui- 
escence in  such  sale,  will  not  estop  him 
from  thereafter  asserting  the  invalidity  of 
such  sale  as  against  persons  who  leased  the 
property  from  the  sheriff's  vendee,  with  an 
option  to  purchase,  who  had  equal  means  of 
information  as  to  the  invalidity  of  the  sale, 
and  whose  action  in  closing  their  option 
was  not  induced  by  such  declarations. 

Abandonment  —  of    mining   claim  — ac- 
quiescence in  Judicial  sale. 

4.  The  acquiescence  by  the  judgment 
debtor  in  an  invalid  judicial  sale  of  his  in- 
terest in  a  mining  claim  cannot  be  regard- 
ed as  an  abandonment  of  the  claim  and  an 
election  to  accept  the  sale  as  a  disposition 
of  his  property. 

[No.  103.] 

Argued  January  13,  14,  1908.     Decided  Feb- 
ruary 24,   1908. 

IN  ERROR  to  the  Supreme  Court  of  tlie 
Territory  of  New  Mexico  to  review  a  judg- 
ment which,  on  a  second  appeal,  alfirmod 
a  judgment  of  the  District  Court  of  Socor- 

NoTE. — As  to  binding  effect  on  Federal 
court  of  state  laws  and  decisions — sec  notes 
to  Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290; 
Jackson  ex  dem.  St.  John  v.  Chew,  6  L.  ed. 
r.  S.  584;  Mitchell  v.  Burlington,  18  L.  ed. 
U.  S.  351;  United  States  ex  rel.  Butz  v. 
Muscatine,  10  L.  ed.  U.  8.  490;  Wilson  v. 
Perrin,  11  C.  C.  A.  71;  and  Hill  v.  Hite,  29 
C.  C.  A.  553. 

As  to  estoppel  by  acquiescence — see  note 
to  Michigan  v.  Flint  &  P.  M.  R.  Co.  38  L.  ed. 
V.  S.  478. 

As  to  abandonment  of  mining  claim — see 
note  to  Enterprise  Min.  Co.  v.  Rico- Aspen 
CoDsol.  Min.  Co.  42  L.  ed.  U.  S.  96. 
ft2  Li.  ed. 


ro  County,  in  that  territory,  in  favor  of 
plaintiffs  in  an  action  of  ejectment.  Af- 
firmed. 

See  same  case  below  (N.  M.)  9  L.R.A. 
(N.S.)  1136,  85  Pac.  1038;  ou  prior  appeal, 
12  N.  M.  460,  78  Pac.  533. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  B.  Fcrgusson  ar^'ued  the  cause, 
and,  with  Mr.  Elfego  Baca,  filed  a  brief  for 
plaintiffs  in  error: 

The  rule  of  the  common  law  and  the  prac- 
tice of  the  district  court  of  New  Mexico  Is 
for  the  court  to  issue,  in  its  di:«cn*tion,  alias 
and  pluries  writs  of  citation. 

24  Am.  &  Eng.  Enc.  Law,  p.  524,  note  2. 
Whether  the  writ  should  have  been  issued 
simultaneously  with  the  institution  of  the 
suit,  or  at  some  other  stage  of  its  progiess, 
cannot  be  a  question  of  jurisdiction. 

Cooper  v,  Reynolds,  10  Wall.  308.  19  L. 
ed.  931. 

Alias  writs  of  attachment  not  lK»ing  pro- 
hibited by  statute,  and  our  district  courts 
(courts  of  record)  having  been  given  juris- 
diction of  attachment  suits  by  our  statute, 
we  submit  that  our  districts  courts  have 
inherent  power  to  issue  alias  writs  of  at- 
tachment. 

4  Cyv.  T-Aw  &  Proc.  p.  553.  n«>te  27; 
Hamill  v.  Phenicie,  9  Iowa.  525;  Klliott  v. 
Stevens,  10  Iowa,  418. 

A  distinction  exists  b<»t\ve<*n  irregular  or 
erroneous  acquiring  of  jurisdiction,  and  not 
acquiring  jurisdiction  at  all. 

1  Freeman,  Judgni.  H  VIC},  UO:  1  Black, 
Judgm.  Hi  170.  272:  17  Am.  &  Kng.  Knc. 
Law,  pp.  1068,  note  1.  10C9.  notv  2. 

Authorities  controlling  in  direct  attack 
are  not  in  point  in  a  collat«Tiil  attack. 

Voorhees  v.  .lackson.  10  Pit.  449.  *.)  T^.  ed. 
490;  Huff  v.  Hutchinson.  14  How.  580.  14 
L.  ed.  553;  Koybers  v.  ^faconihcr.  i'*7  Cnl. 
395,  7  Pac.  838;  Burke  v.  Intcr-Statc.  Sav. 
&  L.  Asso.  25  Mont.  315.  87  Am.  St.  Bcp. 
416,  64  Pac.  879;  Isaacs  v.  Price,  2  Dill. 
347,  Fed.  Cas.  No.  7.097. 

In  the  attachment  case  the  court  de- 
cided that  the  property  in  controversy  had 
U'cn  duly  attached  by  the  levy  of  the  alias 
writ.  Such  decision  of  that  jurisdictional 
question  is  conclusive  in  this  collateral  at- 
tack, and.  if  erroneous,  could. onlv  have  been 
corrected  on  direct  motion  in  that  cmirt.  or 
by  appeal  from  such  de<'isio!i. 
"  Foltz  v.  St.  Louis  &  S.  F.  R.  Co.  8  C.  C. 
A.  635,  19  U.  S.  App.  576,  00  Fed.  310; 
Lake  County  v.  Piatt,  25  C.  C.  A.  87.  49 
U.  S.  App.*  216,  79  Fed.  507;  Cornett  v. 
Williams  (Nash  v.  Williams)  20  Wall.  240, 
22  L.  ed.  258;  Manson  v.  Duncanson,  1(U>  L'. 
S.  533,  41  L.  ed.  1105,  17  Sup.  Ct.  Rep.  047; 
Graff  v.  I^uis,  71  Fed.  591 ;  Hatcher  v.  Hen- 
drie  &  B.  Mfg.  Supply  Co.  68  C.  C.  A.  19, 
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188  Fed.  267;  Mellen  ▼.  Moline  Malleable 
Iron  Co.  131  U.  S.  362,  33  L.  ed.  178,  9  Sup. 
Ct.  Rep.  781;  Skinner  v.  Moore,  19  N.  C. 
(2  Dev.  &  B.  L.)  138,  30  Am.  Dec.  165; 
Hardy  v.  Beaty,  84  Tex.  562,  31  Am.  St. 
Rep.  80,  19  S.  W.  778;  Salisbury  v.  Sands, 
2  Dill.  270,  Fed.  Cas.  No.  12,261;  1  Free- 
man, Judgm.  §  130;  1  Black,  Judgm.  §  274; 
Drake,  Attachm.  §§  447,  448;  Tilton  v.  Cor 
field,  93  U.  S.  163,  23  L.  ed.  858;  Bank  of 
Colfax  V.  Richardson,  34  Or.  518,  75  Am. 
St.  Rep.  664,  54  Pac.  359 ;  McNitt  v.  Turner, 
16  Wall.  306,  21  L.  ed.  348;  Paine  v.  Moore- 
land,  15  Ohio,  445,  45  Am.  Dec.  585;  Coch- 
ran V.  Loring,  17  Ohio,  432;  Matthews  v. 
Densmore,  109  U.  S.  216,  27  L.  ed.  912,  3 
Sup.  Ct.  Rep.  126;  Simmons  v.  Saul,  138  U. 
S.  439,  34  L.  ed.  1054,  11  Sup.  Ct.  Rep. 
869;  Mohr  v.  Manierre,  101  U.  S.  417,  25 
L.  ed.  1052;  Smith  v.  Pomeroy,  2  Dill.  414, 
Fed.  Cas.  No.  13,092. 

The  presumptions  indulged  in  support  of 
the  jurisdiction  of  a  court  of  record  whose 
judgment  is  collaterally  attacked,  if,  as  in 
the  case  now  before  this  court,  such  judg- 
ment has  been  followed  by  a  sale  to  an  in- 
nocent purchaser,  are  conclusive  of  this  case. 

Sargent  v.  State  Bank,  12  How.  385,  386, 
13  L.  ed.  1033,  1034;  Voorhees  v.  Jack- 
son, 10  Pet.  469,  473,  9  L.  ed.  498,  499; 
Grignon  v.  Astor,  2  How.  319,  11  L.  ed.  283; 
Applegate  v.  Lexington  &  C.  County  Min. 
Co.  117  U.  S.  255,  29  L,  ed.  892,  6  Sup. 
Ct.  Rep.  742;  White  v.  Crow,  110  U.  S. 
183,  28  L.  ed.  113,  4  Sup.  Ct.  Rep.  71; 
Comett  V.  Williams,  supra;  Thompson  v. 
Tolmie,  2  Pet.  165,  7  L.  ed.  384;  Gulickson 
▼.  Bodkin,  78  Minn.  33,  79  Am.  St.  Rep. 
352,  80  S.  W.  783;  1  Black,  Judgm.  §§  270- 
277;  Sacramento  Bank  v.  Montgomery,  146 
Cal.  745,  81  Pac.  138;  1  Freeman,  Judgm. 
IS  1311-1314;  Treat  v.  Maxwell,  82  Me.  76, 
10  Atl.  98;  Robinson  v.  Fair,  128  U.  S.  53, 
32  L.  ed.  415,  9  Sup.  Ct.  Rep.  30;  17  Am. 
4  Eng.  £nc  Law^  2d  ed.  p.  1080;  12  Enc. 
PI.  k  Pr.  p.  205,  note  2,  p.  207,  note  1,  and 
p.  208,  note  1 ;  Hendrick  v.  Whittemore,  105 
Mass.  23. 

Attachment  proceedings  conducted  bj  a 
court  of  general  original  jurisdiction  are 
entitled  to  the  same  presumptions  as  other 
judgments  of  such  courts. 

Van  Wagenen  v.  Carpenter,  27  Colo.  444, 
«1  Pac.  698. 

Dye's  negligence  was  so  gross  as  to  be 
fraudulent,  and  to  subject  him  to  the  charge 
of  laches  in  waiting  for  the  result  of  the 
efforts  of  Heiniman  and  Crary  to  make  a 
mine  of  the  prospect. 

Bigelow,  Estoppel,  530,  notes  1,  2;  2  Pom. 
Eq.  Jur.  SS  800-811;  Story,  Eq.  Jur.  SS 
193,  585-588 ;  Two  Rivers  Mfg.  Co.  ▼.  Day, 
102  Wis.  328,  78  N.  W.  442;  SulUvan  t. 
Colby,  18  a  a  A.  193,  34  U.  8.  App.  432, 


71  Fed.  465;  Chase's  Appeal,  57  Conn.  236» 
18  Atl.  96;  Payment  v.  Church,  38  Mich. 
776;  Dezell  v.  Odell,  3  Hill,  215,  38  Am.  Dea. 
628;  Delaplaine  v.  Hitchcock,  6  Hill,  14; 
Patterson  v.  Hitchcock,  3  Colo.  533;  Kirk 
V.  Hamilton,  102  U.  S.  68,  26  L.  ed.  70. 

An  undivided  interest  in  a  mining  claim 
may  be  abandoned. 

Black  V.  Elkhorn  Min.  Co.  163  U.  S.  445, 
41  L.  ed.  221,  16  Sup.  Ct.  Rep.  1101. 

Dye's  acquiescence  in  such  sale  amounted 
to  abandonment. 

Ibid. ;  Golden  Terra  Min.  Co.  y.  Mahler,  4 
Morrison  Min.  Rep.  390;  2  Pom.  Eq.  Jar. 
965;  Power  v.  Larabee,  3  N.  D.  502,  44  Am. 
St.  Rep.  577,  57  N.  W.  789. 

A  defendant  who  has  notice  that  his  prop- 
erty is  about  to  be  sold  by  the  officers  of 
the  law  for  the  payment  of  his  debts,  and 
makes  no  objection  until  an  innocent  pur- 
chaser has  paid  the  purchase  money,  and 
received  a  deed,  duly  acknowledged,  is  es- 
topped from  objecting  afterwards. 

Maple  v.  Kussart,  53  Pac.  340,  91  Am. 
Dec.  214;  Spragg  v.  Shriver,  25  Pa.  282, 
64  Am.  Dec.  698. 

Parties  and  privies  are  estopped. 

Bigelow,  Estoppel,  pp.  94  et  seq.,  517-519; 
Ratcliff  v.  Bellefonte  Iron  W^orks  Co.  87  Ky. 
559,  10  S.  W.  365;  Dickerson  v.  Colgrove, 
100  U.  S.  578,  25  L.  ed.  618;  10  Qyc  Law 
ft  Proc.  pp.  777  (note  29),  779  (note  35); 
2  Pom.  Eq.  Jur.    813. 

Ignorance  of  facts  and  ignorance  of  law 
distinguished.  Ignorance  of  law  does  not 
excuse. 

Bloch  V.  Sammons,  37  Or.  600,  55  Pac 
438,  62  Pac.  290;  Bobbins  v.  Moore,  129  IlL 
30,  21  N.  E.  934;  Storrs  v.  Barker,  10  Am. 
Dec.  316  and  note,  6  Johns  Ch.  166. 

Holding  under  quit  claim  deed  does  not 
preclude  purchaser  from  being  held  bona 
fide  purchaser. 

Moelle  v.  Sherwood,  148  U.  &  21,  37  L. 
ed.  350,  13  Sup.  Ct  Rep.  426. 

When  one  of  two  innocent  persons  must 
suffer,  he  whose  negligence  caused  tlie  lo« 
must  bear  the  consequences. 

McConnell  v.  Rowland,  48  W.  V*.  276, 
37  S.  E.  586;  Titos  ▼.  Morse,  40  Me.  348,  63 
Am.  Dec.  665. 

Taking  advice  of  an  attomey  by  party 
claiming  the  estoppel  does  not  show  he  did 
not  rely  on  representations,  especially  if 
represoitations  were  made  afterwards. 

Bobbins  v.  Moore,  supra. 

Mr.  W.  B.  ChlldeTs  argued  tlie  eanas 
and  filed  a  brief  for  defendants  in  error: 

Proceeding  by  attachment  is  wholly  stat- 
utory, in  derogation  of  the  oommon  law, 
and  its  rules  will  be  strictly  construed;  and 
a  court  which  exercises  such  extraordinary 
jurisdiction  is  odIj  justified  ia  acting  under 
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its  special  powers,  limited  by  that  statute 
aeeording  to  the  forms  of  procedure  it  pre- 


1  Shinn,  Attachm.  S  8;  1  Wade,  Attaehm. 
II  2-4,  24;  Waples,  Attachm.  S  7;  3  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  184. 

A  second  or  alias  writ  is,  in  general,  un- 
authorized, because  the  affidavit  for  the  first 
does  not  necessarily  show  the  existence  of 
the  same  state  of  facts  at  the  subsequent 
time  of  issuing  the  second. 

1  Shinn,  Attachm.  §  198;  Dennison  v. 
Bluroenthal,  37  HI.  App.  385;  Pack,  W. 
ft  Co.  V.  American  Trust  &  Sav.  Bank,  172 
m.  192,  60  N.  E.  327;  Carr  v.  Kelley  Brew- 
ing Co.  94  III.  App.  226;  American  Hy- 
draulic Dredging  Co.  v.  0.  S.  Richardson 
Fueling  Co.  90  111.  App.  376;  Buck  v.  Coy, 
73  111.  App.  160;  Watson  v.  Noblett,  66  N. 
J.  L.  606,  47  Atl.  438;  Wilson  v.  Strieker, 
66  Ga.  575;  Harris  v.  Linnard,  9  N.  J.  L. 
58;  Cummins  v.  Blair,  18  N.  J.  L.  161; 
Brundred  v.  Del  Hoyo,  20  N.  J.  L.  328. 

In  some  states,  second,  or  alias,  attach- 
ments may  be  issued,  but  new  bonds,  affi- 
davits, and  notice  of  publication  are  con- 
ditions precedent  to  the  second,  or  alias. 
writ,  and  a  valid  levy  thereunder,  and,  un- 
less they  are  complied  with,  the  second,  or 
alias,  writ,  is  void. 

It  must  be  supported  by  new  affidavits  or 
new  bond.  In  some  states,  plaintiff  must 
commence  de  novo.     So  in  Missouri. 

Favrot  v.  Delle  Piane,  4  La.  Ann.  684. 

In  Iowa,  when  the  statute  authorizes  an 
alias  writ^  the  alias  should  refer  to  the  pre- 
ceding writ,  showing  its  issue  and  the 
amount  levied  under  it. 

Hamill  v.  Phenicie,  9  Iowa,  625. 

Nothing  shows  more  clearly  that  there 
can  be  no  alias  wTit  under  our  statute,  based 
on  the  first  affidavit  and  bond,  than  the  fact 
that  when  successive  attachments  are  sued 
out  in  the  same  suit,  on  difl'erent  grounds, 
the  lien  of  attachment  does  not  relate  back 
to  the  first  attachment. 

Miller  v.  White,  46  W.  Va.  67,  76  Am.  St. 
Rep.  791,  33  S.  E.  332. 

All  of  the  following  elements  must  actu- 
ally or  presumably  be  present  in  order  to 
an  estoppel  by  conduct: 

1.  There  must  have  been  a  false  represen- 
tation or  concealment  of  material  facts. 

2.  The  representation  must  have  been 
made  with   knowledge   of   the   facts. 

3.  The  party  to  whom  it  was  made  must 
have  been  ignorant  of  the  truth  of  the  mat- 
ter. 

4.  It  must  have  been  made  with  the  in- 
tention that  the  other  party  would  act  upon 
it 

6.  The  other  party  must  have  been  in- 
dneed  to  act  upon  it 


Bigelow,  Estoppel,  p.  484;  2  Pom.  Eq.  Jur. 
3d  ed.  §  806,  p.  1430. 

The  facts  in  this  case  furnish  no  basis 
for  application  of  the  doctrine  of  estoppel. 

Brant  ▼.  Virginia  Coal  k  I.  Co.  93  U. 
S.  335,  23  L.  ed.  929;  Hobbs  v.  McLean, 
117  U.  S.  681,  29  L.  ed.  945,  6  Sup.  a. 
Rep.  870;  Sturm  v.  Boker.  150  U.  S.  336, 
37  L.  ed.  1102,  14  Sup.  Ct.  Rep.  99;  Shaw  v. 
Chambers,  48  Mich.  359,  12  N.  W.  488; 
Kingman  v.  Graham,  51  Wis.  232,  8  N.  W. 
187;  Mueller  v.  Kaessmann,  84  Mo.  329; 
Clark  V.  Parsons,  69  N.  H.  147,  76  Am.  St 
Rep.  167,  39  Atl.  900;  First  Nat.  Bank  v. 
Marshall  &  I.  Bank,  28  C.  C.  A.  42,  64 
U.  S.  App.  610,  83  Fed.  737;  Simplot  v. 
Chicago,  M.  &  St  P.  R.  Co.  5  McCrary,  158, 
16  Fed.  363;  Wilkins  v.  McGehee,  86  Ga. 
764,  13  S.  E.  86. 

This  estoppel  cannot  be  made  to  operate 
for  the  benefit  of  the  plaintiffs  in  error, 
who  purchased  from  Heiniman  and  Crary 
after  the  suit  was  brought,  Heiniman  and 
Crary  having  parted  with  all  their  interest, 
and  the  judgment  is  not  against  them. 

Morgan  v.  Chicago  k  A.  R.  Co.  96  U.  S. 
716,  24  L.  ed.  743;  Ketchum  v.  Duncan, 
96  U.  S.  666,  24  L.  ed.  871;  John  Shillito 
Co.  V.  McClung,  2  C.  C.  A.  526,  6  U.  S. 
App.  128,  51  Fed.  876;  Deery  v.  Cray,  6 
Wall.  803,  18  L.  ed.  655. 

Parties  making  declarations  must  know 
that  the  party  to  whom  they  are  made 
means  to  be  guided  by  them. 

Houser  v.  Austin,  2  Idaho,  204,  10  Pac. 
44;  Pearson  v.  Hardin,  95  Mich.  360,  64 
N.  W.  906;  Pierce  v.  Andrews,  6  Cush.  4, 
52  Am.  Dec.  748;  Jameson  v.  Rixey,  94  Va. 
342,  64  Am.  St  Rep.  726,  26  S.  E.  863; 
Steel  V.  St.  Louis  Smelting  &  Ref.  Co.  106 
U.  8.  466,  27  L.  ed.  229,  1  Sup.  Ct  Rep. 
389. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

This  is  an  action  of  ejectment  for  certain 
mining  ground  in  the  territory  of  New  Mex- 
ico. Plaintiff  in  error  claimed  title  by 
virtue  of  a  sheriff  sale  in  proceedings 
against  Dye,  one  of  the  ^defendants  in  error,[516] 
reinforced  by  certain  declarations  of  the  lat- 
ter, which,  it  is  contended,  constitute  an  es- 
toppel against  him  to  assert  the  invalidity  of 
the  sale  or  claim  of  title  thereunto.  There 
have  been  two  trials  of  the  action.  The 
first  resulted  in  a  verdict  for  plaintiff  in 
error,  which  was  reversed  by  the  supreme 
court  of  the  territory.  12  N.  M.  460,  78 
Pac  533.  The  second  trial  resulted  in  a 
judgment  for  defendants  in  error,  which  was 
affirmed  by  the  supreme  court  This  writ  of 
error  was  then  sued  out 

The  validity  of  the  sale  and  an  estoppel, 
based  on  the  facts  hereinafter  referred  to, 
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were  relied  on  by  plaintifTs  in  error  at  the 
first  trial,  and  they  secured  a  verdict  by  the 
instructions  of  the  court.  The  supreme 
court  of  the  territory  reversed  it,  adjud^dng 
the  sale  to  be  invalid  on  the  ground  that  an 
alius  attachment  was  not  authorized  by  the 
laws  of  the  territory.  12  N.  M.  460,  78 
Pac.  i)33.  On  the  second  appeal  the  court 
rofu^cd  to  review  this  decision,  holding  it  to 
be  the  "law  of  the  case,"  and  not  open  to 
furtlier  review.  It  confined  its  consid^sra- 
tion  to  the  question  of  estoppel  and  de- 
cided the  question  adversely  to  the  conten- 
tion of  plaintifTs  in  error,  and  affirmed  the 
judgment  against  them.  This  writ  of  error 
bring!)  up  both  questions,  which  we  will 
consider  in  their  order. 

1.  The  statutes  of  the  territory  distin- 
guish between  original  and  ancillary  attach- 
ments. Sections  2636  and  2721  of  the  Com- 
piled Laws  of  New  Mexico.  There  is  no  pro- 
vision for  an  alias  attachment,  and  it  was 
hence  concluded  by  the  supreme  court  of  the 
territory  that  alias  attachment  was  not  au- 
thorized, and  that  a  judgment  dependent 
theroon  was  void  and  could  be  attacked 
collaterally.  The  procedure  in  attachment 
is  provided  for  in  chapter  2  of  the  Compiled 
Laws  of  New  Mexico,  §§  2686  to  2737,  both 
inclusive.  A  summary  of  the  appliaible 
ftoctions  is  inserted  in  the  margin.f 

[517]  *There  is  no  provision  for  an  alias  attach- 
ment, and  we  think  the  implication  of  the 
statute  is  against  it;  certainly  against  it 
except  upon  filing  a  new  affidavit  and  bond 

;518]and  a  new  publication  *of  notice.  We  have 
seen  that  an  affidavit  and  bond  arc  required 
and  the  proceedings  are  that  when  a  de- 
fendant cannot  be  cited  and  his  property  > 


shall  be  attached,  if  he  did  not  appear  w^ith- 
in  the  first  two  days  of  the  return  term  of 
the  writ  the  court  shall  order  publication 
to  be  made  stating  the  amount  of  the  de- 
mand, that  his  property  has  been  Attached, 
and  that  unless  he  appears  at  the  next  term 
judgment  will  be  rendered  against  him  and 
his  property  (property  attached,  8  2703) 
sold  to  satisfy  the  same.  In  other  words, 
the  attachment  must  precede  the  publica- 
tion and  constitutes  the  ground  of  publica- 
tion. The  summons  to  the  defendant  is 
through  his  property,  and  does  not  extend 
beyond  it.  The  only  consequence  of  his  de- 
fault is  the  sale  of  the  property  attached, — 
not  some  other  property  or  property  at- 
tached subsequently  to  publication.  The 
publication  cannot  be  ordered  until  the  ex- 
ecution of  the  writ  of  attachment  and  its 
return.  Section  2701.  And  to  the  same  ef- 
fect, as  we  have  seen,  in  §  2702. 

It  is,  however,  contended  by  plaintiffs  in 
error  that  subsection  24  of  §  685  prescribed 
the  procedure  of  publication  of  summons, 
not  §§  2701  and  2702,  and  that  subsection 
24  provides  that,  upon  the  filing  a  sworn 
pleading  or  affidavit  showing  cause  for  *pub-[5r 
lication,  the  clerk  shall  give  notice  of  the 
pendency  of  the  action  in  some  newspaper 
published  in  the  county  where  the  action  is 
pending,  which  notice  shall  contain  the 
names  of  the  parties  to  the  cause,  the  court 
in  which  it  is  pending,  and  a  statement  of  the 
general  objects  of  the  action,  and  shall  no- 
tify the  defendant  that,  unless  he  enters  his 
appearance  before  the  day  named  therein, 
judgment  will  be  rendered  against  him  by 
default.  If  this  contention  be  true  it  is 
difficult  to  account  for  SS  2701  and  2702, 


tSec.  2686.  Creditors  whose  demands 
amount  to  $100  or  more  may  sue  their 
debtors  in  the  district  court  by  attach- 
ment, when,  among  other  cases,  the  debtor 
is  not  a  resident  of  or  does  not  reside  in 
the  territory,  or  has  concealed  himself,  or 
absconded,  or  absented  himself  from  his 
usual  place  of  abode,  "so  that  the  ordinary 
process  of  law  cannot  be  passed  upon  him." 

Sec.  2Cl»0.  A  creditor  wishing  to  sue  his 
debtor  by  attachment  may  place  in  the 
clerk's  office  a  petition  or  other  "lawful 
statement"  of  his  cause  of  action  and  file 
an  affidavit  and  bond,  and  thereupon  he 
"may  sue  out  an  original  attachment" 
against  the  property  of  the  debtor. 

.Sec.  2691.  An  affidavit  must  be  made  by 
the  plaintiff,  or  by  some  person  for  him, 
stating  that  the  defendant  is  indebted  to 
plaintifT,  and  the  amount  of  the  indebted- 
ness, and  on  what  account,  and  the  exist- 
ence of  one  or  more  of  tlie  causes  men- 
tioned in  §  2636. 

Sees.  2692,  2694.  A  bond  shall  be  execut- 
ed by  tlie  plaintifT,  the  penalty  of  which 
and  the  sufficiency  Of  the  sureties  shall  be 
approved  by  the  clerk,  and  shall  be  condi- 
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tioned  that  the  plaintiff  shall  prosecute  the 
action  without  delay,  and  with  effect,  and, 
to  quote  from  the  statute,  "refund  all  Bums 
of  money  that  may  be  adjudged  to  be  re- 
funded to  the  defendant  ...  or  gar- 
nishee by  reason  of  this  attachment,  or  any 
process  of  judgment  thereon."  The  clerk 
is  directed  to  indorse  his  approval  on  the 
bond  "and  the  same,  together  with  the  affi- 
davits and  petition  or  other  lawful  state- 
ment of  the  cause  of  action,  shall  be  filed 
before  an  attachment  shall  be  issued." 

Sees.  2696,  2697.  Original  write  of  at^ 
tachment  shall  be  directed  to  the  sheriff  of 
the  proper  county,  commanding  him  to  ex- 
ecute the  same,  "with  a  clause  of  the  na- 
ture and  to  the  effect  of  an  ordinary  cita- 
tion, to  answer  the  action  of  the  plaintiff." 
And  shall  be  issued  and  returned  in  like 
manner  as  ordinary  write  of  citation^  and 
when  the  defendant  is  cited  to  answer  the 
action  the  like  proceedings  shall  be  had  be- 
tween him  and  the  plaintiff  as  in  ordinary 
actions  or  contracte,  and  a  general  jud^ 
ment  may  be  rendered  for  or  against  the 
defendant. 

Sec.  2701.  When  the  defendant  cannot  be 
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and  the  scheme  provided  for  the  commence- 
ment  of  actions  by  attachment.  Nor  do  we 
think  the  contention  is  supported  by  the 
fact  that  by  subsection  175  it  is  provided 
that  the  act  "shall  not  affect  actions  of  re- 
plevin or  writs  of  attachment,  except  as  to 
the  form  of  the  action/'  and  the  amend- 
ment subsequently  made,  excepting  from  the 
operation  of  S  2685,  "proceedings  by  attach- 
ment." The  amendment  was  made,  no 
doubt,  to  put  the  meaning  of  subsection  175 
beyond  any  controversy.  Besides,  subsec- 
tion .179  provides  that  "the  former  practice 
in  law  and  equity  shall  be  retained  in  all 
cases  and  proceedings  not  comprehended 
within  the  terms  and  intent  of  this  code." 

But  even  if  plaintiffs  in  error  be  right 
about  subsection  24,  an  alias  attachment 
would  not  thereby  be  justified.  The  su- 
preme court  of  the  territory  has  expressly 
decided  that  an  alias  attachment  is  not 
authorized,  and  we  have  recently  decided 
that  the  views  of  the  local  courts  are  very 
persuasive  of  the  construction  of  the  local 
statutes. 

In  the  pending  cause  a  petition  in  the  at- 
tachment suit  was  filed  in  the  district  court 
of  the  county  of  Lincoln  on  the  5th  of  March, 
1898,  and  on  the  same  day  an  affidavit  was 
filed,  stating  that  the  defendant  could  not 
be  served  "in  the  ordinary  way  or  in  any 
way  except  by  publication."  A  writ  of  at-  , 
tachment  was  issued  on  the  8th  of  March. 
The  sheriff  made  his  return  thereon  on  the 
16th,  certifying  that  he  had  levied  upon  and 
attached  certain  real  estate,  which  was  de- 
scribed, and  "that  the  defendant,  Benja- 
min H.  Dye,  is  not  in  my  county,  and  sup- 
posed to  be  in  the  state  of  Ohio." 


*The  record  shows  an  alias  attachment  is- [520 
sued  on  the  11th  of  May,  1898.  The  return 
of  the  sheriff  shows  that  the  alias  writ  came 
to  his  hands  on  the  27th  of  May  and  that 
he  levied  the  same  on  the  28th  of  May,  on 
the  mining  claim  now  in  controversy. 

The  first  publication  of  the  notice  was  on 
the  17th  of  March,  1898,  and  the  last  on  the 
14th  of  April,  1898.  Pasted  to  the  affidavit 
stating  those  facts  is  a  paper  headed  "No- 
tice of  Suit,"  by  which  Benjamin  H.  Dye 
is  notified  "that  a  suit  of  assumpsit  by  at- 
tachment has  been  commenced  against  him,* 
and  that  unless  he  enter  his  appearance  on 
the  4th  of  June,  1898,  judgment  would  be 
rendered  against  him  in  said  cause  by  de- 
fault. The  record  contains  no  other  pub- 
lication or  notice,  but  it  leaves  no  doubt 
that  it  was  upon  that  publication  th«  de- 
fault of  the  defendant  was  based.  This  !• 
established  by  the  motion  for  judgment,  filed 
by  the  attorney  in  the  case,  which  alleges 
service  by  publication  and  that  the  appear- 
ance day  was  June  4,  1808.  This  motion  was 
filed  August  19,  1898,  but  proof  of  publica- 
tion was  not  filed  until  December  31.  the  day 
judgment  was  taken.  The  judgment  recites 
that,  the  cause  coming  on  to  be  heard,  "it  is 
considered  that  the  defendant  is  in  default 
for  failure  to  answer,  and  therefore  the 
court  hears  the  evidence  of  plaintiff,  and 
assesses  the  damages  on  the  two  causes  of 
action  contained  in  the  complaint  at  $143. 
And  the  court  finds  that  the  grounds  of  at* 
tachment  are  well  taken  and  true  in  effect, 
and  the  defendant,  having  failed  to  deny 
same,  it  is  ordered  by  the  court,  consid- 
ered and  adjudgc<l,  that  the  attachment 
herein  be  sustained." 


cited  and  his  property  and  effects  shall  be 
attached,  if  he  do  not  appear  and  answer 
to  the  action  at  the  return  term  of  the 
writ,  within  the  first  two  days  thereof,  the 
court  shall  order  a  publication  to  be  made; 
stating  the  amount  of  the  plaintiff's  de- 
mand, and  notifying  him  that  his  property 
has  been  attached,  and  that  unless  he  ap- 
pear at  the  next  term  judgment  will  be 
rendered  against  him  and  his  property  sold 
to  satisfy  the  same.  Publication  in  a 
newspaper  is  directed. 

Section  2702  enlarges  S  2701,  and  pro- 
vides that  the  law  of  the  territory  in  re- 
gard to  attachments  is  so  amended  that 
where  the  defendant  cannot  personally  be 
served  with  the  process,  and  shall  have  no 
place  of  residence  in  the  territory,  and  the 
property  of  the  defendant  shall  have  been 
attached  in  time  to  make  the  necessary 
publication  as  now  required  by  law,  the 
officer  executing  the  process,  or  the  agent 
or  attorney  of  the  plaintiff  in  the  case,  is 
authorieed  to  make  publication  of  notice 
to  the  defendant  in  such  attachment  in  the 
manner  prescribed  by  law,  which  shall  have 
the  same  force  and  effect  to  compel  the  ap- 
pearance of  the  defendant  as  if  such  puD- 
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lication  had  been  in  conformity  to  an  order 
of  the  court;  and,  upon  proof  of  the  pub- 
lication being  made  to  the  court,  plaintiff 
may  proceed  in  the  case  as  if  the  process 
had  been  served  personally  upon  the  de- 
fendant. 

Sec.  2703.  Judgment  by  deiault  may  be 
entered,  but  the  judgment  shall  only  bind 
the  property  attached. 

Sec.  2707.  A  defendant  may  contest  the 
truth  of  the  affidavit,  and  ii  he  succeeds 
the  action  is  dismissed. 

Sees.  2713,  2714,  2716.  Where  the  debt 
exceeds  the  sum  of  $100  the  creditor  has  an 
election  of  suing  out  the  attachment,  either 
from  the  district  court  or  from  the  probate 
court  of  the  county  in  which  the  suit  is 
brought,  by  filing  affidavit  and  bond  with 
the  clerk  of  such  court.  The  form  of  the 
afiidavit  and  bond  is  given,  and  it  is  re- 
quired in  its  condition  to  recite  "that, 
whereas  the  above-named  A.  B.  has  this 
day  sued  out  an  attachment,"  etc.  An- 
cillary attachments  are  provided  for  in  f 
2721,  and  may  be  issued  in  a  pending  suit 
"when  the  summons  against  the  defendant 
has  been  returned,  executed." 
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The  record  shows  only  one  affidavit  and 
bond,  but  it  is  contended  by  plaintiff  in  er- 
ror that>  even  if  it  be  considered  necessary 
that  another  affidavit  and  bond  should  have 
been  filed  to  justify  the  alias  writ,  it  must 
be  presumed  that  they  were  filed,  in  the  ab- 
sence of  evidence  to  the  contrary;  that  the 
mere  silence  of  the  record  is  sufficient. 
To  support  the  contention  Voorhees  v.  Jack- 
son, 10  Pet.  449,  9  L.  ed.  490,  and  Cooper  v. 
Reynolds,  10  Wall.  308,  19  L.  ed.  931,  are 
[591]cited.  But  if  a  presumption  may  *be  enter- 
tained as  to  another  affidavit  and  bond,  a 
presumption  cannot  be  entertained  that  an- 
other publication  succeeded  the  alias  attach- 
ment. The  record  shows  the  reverse.  The 
publication  was  complete  before  the  alias 
attachment  was  issued,  and,  therefore,  the 
attachment  referred  to  in  the  notice  was  the 
first  attachment,  not  the  alias  attachment. 
As  we  have  said,  the  attachment  must  pre- 
cede the  publication.  The  attachment  vir- 
tually commences  the  action,  the  publica- 
tion is  the  summons  to  the  defendant,  giv- 
ing the  court  jurisdiction  to  apply  the  prop- 
erty attached  to  the  satisfaction  of  the  plain- 
tiff's demand.  It  follows,  therefore,  that  the 
court  had  no  jurisdiction  to  render  the  judg- 
ment relied  on,  and  that  the  plaintiffs  in  er- 
ror acquired  no  title  through  sale  under  it. 

2.  The  principle  of  estoppel  is  well  set- 
tled. It  precludes  a  person  from  denying 
what  he  has  said  or  the  implication  from 
his  silence  or  conduct  upon  which  another 
has  acted.  There  must,  however,  be  some 
intended  deception  in  the  conduct  or  declara- 
tions, or  such  gross  negligence  as  to  amount 
to  constructive  fraud.  Brant  v.  Virginia 
Goal  &  I.  Co.  93  U.  S.  326,  23  L.  ed.  927; 
Hobbs  v.  McLean,  117  U.  S.  5G7,  29  L.  ed. 
940,  6  Sup.  Ct.  Rep.  870.  And  in  respect 
to  the  title  of  real  property,  the  party  claim- 
ing to  liave  been  influenced  by  the  conduct  or 
declarations  must  have  not  only  been  desti- 
tute of  knowledge  of  the  true  state  of  the 
title,  but  also  of  any  convenient  and  avail- 
able means  of  acquiring  knowledge.  Where 
the  condition  of  the  title  is  known  to  both 
parties,  or  both  have  the  same  means  of  as- 
certaining the  truth,  there  can  be  no  estop- 
pel Brant  v.  Virginia  Coal  &  I.  Co.  supra. 
These  principles  are  expressed  and  illus- 
trated by  cases  in  the  various  text-books 
upon  equitable  rights  and  remedies.  Does 
the  conduct  relied  upon  in  the  case  at  bar 
satisfy  these  principles? 

The  property  was  sold  by  the  sheriff  Feb- 
ruary 18,  1899,  to  Jones  Taliaferro.  On 
June  5,  1900,  he  leased  the  property  to  H. 
C.  Crary  and  £.  Heiniman,  giving  them  an 
option  to  purchase.  They  went  into  pos- 
session and  discovered  by  their  labor  upon 
the  property  a  vein  of  rich  gold-bearing  ore 
[599]in  June  *and  later  in  August  They  sub^- 
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quently  purchased  the  property  under  their 
contract,  paying  therefor  the  sum  of  $1,500. 
Dye  returned  to  the  territory  in  the  latter 
part  of  April,  1899,  but  took  no  steps  to 
ascertain  the  condition  of  the  attachment 
proceedings, — indeed,  assumed  or  believed 
them  to  be  valid,  for  he  declared  to  several 
persons  that  his  interest  in  the  property 
had  gone  to  pay  a  debt  and  that  he  consid- 
ered it  well  sold.  One  of  the  persons  to 
whom  he  made  the  declarations  communi- 
cated them  to  Crary  and  Heiniman.  And  on 
the  25th  of  October,  Mr.  Heiniman  testified 
that  Dye  visited  the  mine,  "and  while  there, 
in  the  presence  of  Mr.  Alexander  and  Mr. 
Crary,  I  told  him  that  I  was  about  to  make 
the  payment  for  the  property  in  full,  and 
I  asked  him  if  he  knew  of  any  conflicting 
claim  or  any  other  claims  on  the  Compro- 
mise. He  immediately  answered  there  was. 
The  Scranton  claim  on  the  west  took  off 
al>out  100  feet,  and  he  said  as  to  other 
claims  there  would  be  nobod.v  but  myself. 
And  he  says,  'I  have  allowed  all  my  time 
to  lapse  and  I  have  no  claim  whatever.* 
With  that  he  wished  me  success,  and  1to|KHl 
that  it  would  prove  to  be  a  good  mine.  Ife 
says,  'If  it  does,  it  is  bound  to  licnefit  nic. 
because  I  own  an  interest  in  the  Little  Nell 
claim,  just  north  of  you,  which  is  only  155 
feet  north  of  the  Compromise  shaft.' " 

To  these  statements  the  witness  said  lie 
expressed  his  gratification  that  all  were 
working  "in  harmony  in  the  camp,"  and  that 
Dye  remarked  further:  "I  wish  you  the 
bcbt.  I  hope  you  will  make  a  million."  And 
he  testified  that  if  Dve  had  told  him  not  to 
make  (myment  under  his  contract,  or  tliat 
he  was  going  to  try  to  recover  the  mine, 
the  witness  would  not  have  made  the  pay- 
ment. And,  further,  he  first  learned  of 
Dye's  intention  to  make  a  claim  by  the 
service  in  the  suit  of  the  papers  by  the 
sheriff,  and  that  Dye  had  not  in  any  of  his 
visits  intimated  that  he  had  a  claim  agaihst 
the  mine,  or  of  his  intention  to  assert  a 
claim  or  give  warning  of  any  suit.  ''Ue  al- 
ways expressed  himself,  while  visiting  tbo 
mine,  that  it  was  one  of  the  brightest  pnM- 
pects  in  the  camp  and  that  he  was  glad** 
that  witness  was  one  of  the  owners.  Crary 
also  testified  *to  conversations  with  Dye, [5 
the  first  being  a  few  days  after  ore  was 
"struck"  in  the  mine,  although  witness  had 
seen  Dye  frequently  and  Dye  knew  witness 
was  working  the  mine.  This  conversation 
need  not  be  given  at  length.  It  took  place 
while  witness  was  showing  Dye  the  mine 
and  the  work  which  had  been  done  preced- 
ing the  discovery  of  ore.  Dye  said  that  he 
had  owned  the  property,  knew  of  the  ore  in 
the  mouth  of  an  old  tunnel,  "and  had  taken 
ore  out  of  it,  but  did  not  regard  it  of  suf- 
ficient value  to  warrant  working  it;   that 
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h«  had  allowed  his  tim«  to  expire,"  and 
hoped  that  witness  and  Heiniman  would  do 
well  on  it;  '*tbat  he  made  no  claim  to  it,  as 
he  owned  the  property  on  the  other  side  of 
the  gulch;  and  if  they  could  get  good  ore 
there  it  would  make  his  Little  Nell  prop- 
erty more  valuable.''  And  the  witness  said : 
*'I  felt  elated  over  the  discovery  of  this  ore, 
and  both  of  us  talked  a  good  deal  and  both 
of  us  felt  good.**  In  corroboration  of  Hein- 
iman the  witness  testified: 

"Mr.  Dye  was  there,  and  Mr.  Heiniman 
asked  him,  I  can  hardly  remember  the  exact 
words,  but,  in  substance,  whether  the  title 
to  this  property,  the  Compromise  mine,  was 
all  right.  Mr.  Dye  replied  that  there  was 
some  drawn  ground  between  it  and  the  Scran- 
ton,  and  it  on  the  side  that  would  belong  to 
the  Scranton.  It  was  an  overlap;  that  there 
could  be  no  other  claimant,  unless  it  was 
him,  and  he  had  allowed  his  time  to  lapse 
and  made  no  further  claims  to  the  prop- 
erty. He  also  added,  'I  hope  you  will  do 
well  with  the  property,  and  make  lota  of 
money  out  of  it.' " 

He  further  testified  that  he  did  not 
think  he  would  have  completed  the  payment 
for  the  property  if  he  had  learned  at  that 
time  that  Mr.  Dye  expected  to  assert  any 
claim  to  it,  and  further:  "We  done  the 
work,  and  paid  the  payment  on  the  repeated 
assurance  of  Mr.  Dye  that  he  made  no  claim 
to  it:  and  would  not  have  touched  the  prop- 
erty in  the  first  place  had  we  known  that 
he  made  a  claim  or  had  a  claim."  The  con- 
versation beti%'een  Dye  and  Heiniman  has 
some  corroboration  from  one  of  the  employ- 
ees of  the  mine  who  was  working  near  by. 
3  *It  is  manifest  that  Dye  took  for  granted 
that  the  attachment  proceedings  were  good 
and.  indeed,  declared  it, — declared  it  before 
the  discovery  of  gold  on  the  claim, — declared 
it  afterwards,  when  he  knew  that  Crary  and 
Heiniman  were  expending  considerable  sums 
of  money  upon  the  claim  and  h>  i  money  yet 
to  pay  upon  it.  Such  declarations  were  nat- 
ural enough  before  the  discovery  of  gold; 
they  were  not  natural  after  the  discovery  of 
gold, — a  discovery  which  apparently  pro- 
claimed the  mine  to  be  one  of  great  richness. 
Let  it  be  conceded,  therefore,  that  his  inat- 
tention to  his  rights  was  grossly  negligent; 
that  his  admissions  of  their  loss  were  gross- 
ly negligent,  and  so  far  might  satisfy  one 
of  the  conditions  of  estoppel.  But  another, 
and  the  consummating  condition,  is  that 
Crary  and  Heiniman  must  have  been  with- 
out equal  means  of  information.  This,  how- 
ever, was  not  their  situation.  They  had 
means  of  information  equal  to  those  of  Dye, 
and  nothing  was  purposely  done  or  said  to 
divert  them  from  inquiry.  The  only  source  of 
information  was  the  record,  and  that  they 
had  examined  and  took  legal  advice  upon 
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its  8ufficien<7.  They  testify,  however,  that 
they  alflo  relied  upon  the  declarations  of 
Dye,  as  well  as  the  advice  received,  and  that 
they  would  not  have  expended  what  they 
had  expended  (four  or  five  thousand  dol- 
lars) or  made  the  final  payment  ($1,500) 
but  for  those  declarations.  The  letter  of 
this  te^imony  must  be  weighed  against  oth- 
er considerations.  The  declarations  of  Dye 
were  but  the  expression  of  an  opinion  of  tlie 
legal  effect  of  the  attachment  proceedings, 
made  strong,  perhaps,  from  the  right  he 
had  to  attack  the  proceedings  directly,  but 
it  is  hard  to  think  Dye's  declarations  were 
as  determinative  as  other  considerations. 

The  lease  and  option  to  purchase  the  mine 
were  not  induced  by  anything  done  or  said 
by  Dye.     In  taking  them    Heiniman    and 
Crary  acted  upon  their  own  judgment,  based 
upon  the  prospects  or  chance  of  value,  and 
their  judgment  was  luckily  or  skilfully  exer- 
cised.    Within  a  few  days  ore  was  discov- 
ered.    In   the   latter   part  of   August   the 
"big  strike"  was  made   that  demonstrated 
the  mine  to  be  of  great  value.     This  value 
must  *be  considered  in  estimating  the  ro1a-[52ftl 
tive  strength  of  the  inducements  upon  which 
Crary  and  Heiniman  acted.    When  they  took 
the  lease  and  option  to  purchase  the  mine 
it  was  considered  by  Dye  as  worth  no  more 
than  his  debt  to  Taliaferro,  to  wit,  $112  and 
the  costs  of  the  attachment  suit.    Taliaferro 
would  have  been  glad  to  have  taken  $600  for 
it,  Heiniman  testified.    At  the  time  this  suit 
was  brought, — December,  1000, — six  months 
after  the  lease,  it  was  worth  $100,000,  ac- 
cording to  Heiniman*s  testimony;  $50,000  or 
$60,000,  according  to  other  estimates.    This 
value  they  might  acquire  by  the  payment  of 
$1,500.    They  would  certainly  lose  it  if  they 
did    not   make   such    payment.     The    case, 
therefore,  is  very  simple.     It  is  a  case  of 
mine  property  bought  upon  speculation,  and 
title  to  which  came  through  a  sheriff's  sale, 
the  validity  of  which  sale  was  either  as- 
sumed  or  risked;    the  development  of  the 
mine  undertaken   in   like   speculation,  but 
continued    in   certainty   of   reward    within 
three  days  by  the  discovery  of  what  Heini- 
man calls  in  his  testimony  "the  large  ore — 
the  pay  ore  chute."    Whether  this  was  the 
real  discovery  or  that  of  August  following 
which   finally  revealed  the  richness  of  the 
mine,  matters  not.    Within  a  few  days  there 
was  evidence  of  value  and  inducements  to 
the  expenditures  testified  to.     Within  four 
months  a  property  which  was  sold  for  a  few 
hundred  dollars  was  estimated  by  mining 
experts  to  be  worth  $100,(K)0.    Such  induce- 
ment existing  for  Heiniman  and  Crary  to 
complete  their  contract,  we  are  asked  to  be- 
lieve that  they  were  misled  by  the  declara- 
tions of  Dye  to  action  detrimental  to  their 
interest.    We  are  unable  to  yield  to  the  con- 
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teiition.  That  they  felt  satisfaction  at  the 
declarations  niay  be.  That  they  labored  an 
rxtra  day  or  spent  an  extra  dollar  upon  the 
fiiith  of  them  the  record  fails  to  establish. 
Another  contention  remains  to  be  noticed. 
Dye  owned  five  sixths  of  the  mine;  the  other 
unc  sixth  was  owned  by  the  Apex  Gold  ^lin- 
in*j  Company.  Dye  did  not  do  the  assess- 
nii'nt  work  upon  the  mine  for  1898,  and  the 
work  was  done  by  the  mining  company. 
Thi'rc  was  an  attempt  at  forfeiture  of  Dye's 
interest,  but  the  notice  of  publication  was 
[520] not  given  by  the  mining  company,  ♦but  by 
one  T.  C.  .fohns.  who  described  himself  as  co- 
owner  witli  Dyo.  Johns  was  the  manager 
of  the  company.  Subsequently  Taliaferro 
paid  to  one  T.  R.  Walsh  for  Johns  Dye's 
proportion  of  the  expenditure  for  the  work. 
Dye  did  not  do  or  offer  to  do  any  assess- 
ment work  for  1898. 

I'lKin  these  facts  plaintiff  in  error  seemed 
to  have  contended  in  the  supreme  court  of 
the  territory  that  Dye  had  forfeited  his 
ri^'hU  to  Johns,  considered  as  co-owner  with 
Dyo,  and  that  Taliaferro,  by  paying  John^, 
b(>cunie  substituted  to  his  rights.  To  this 
contention  the  supreme  court  made  answer 
that  a  forfeiture  had  not  been  effected,  be- 
(iinse  Johns  was  not  a  co-owner  with  Dye, 
but  that  the  Apex  Mining  Company  was, 
and  that  the  company  had  not  given  notice 
of  forfeiture.  Plaintiffs  in  error  now  change 
their  contention  or  the  form  of  it.  They  now 
contend  that  after  Taliaferro  purchased  the 
property  at  sheriff's  sale,  and  before  the  for- 
feiture occurred  under  the  advertisement 
u;<:ain>t  Dye  by  his  eotenant,  Taliaferro  paid 
to  the  co-owner  or  its  agent  the  amount 
cluinied,  and  thereby  protected  himself  un- 
der $  :]12(>t  of  the  Compiled  Laws  of  New 
.Mexico,  1807,  and  ended  also  Dye's  interest. 
]{ul  till!)  contention  involves  again  the  valid- 
ity of  the  sherifl's  sale  and  the  attitude  of 
Dye  to  the  sale.  Besides,  the  liability  for 
the  as'^essment  work  had  not  taken  the  form 
of  a  lien. 

It  is  fiirtlier  contended  that  an  undivided 
interest  in  a  mining  claim  can  be  abandoned, 
and  that  Dye's  acquiescence  in  the  sher- 
iff's sale  constituted  an  abandonment  of  the 

tW'Iien  any  property  shall  be  sold  sub- 
ject to  liens  and  encumbrances,  the  pur- 
chaser may  pay  the  liens  and  encumbrances 
ami  hold  the  pro|)erty  discharged  from  all 
claims  of  tlie  defendant  in  execution;  but 
the  defendant  may  redei^m  the  property 
within  one  year  after  the  sale  thereof,  pay- 
in<:  to  the  purchaser,  his  heirs  or  assig-iS. 
tlie  purchase  money  with  interest.  Wnen 
redeemed,  the  purchaser  shall  have  the 
jfrowin;;  crops,  and  shaJl  not  be  responsible 
/or  rents  and  profits,  but  be  shall  aocouatj 
///r  %%  nates. 

eo2 


claim  and  an  election  to  accept  the  sale  as  a 
disposition  of  his  property.    We  do  not  con- 
cur in  the  view  that  Dye's  acts  constituted 
an  abandonment  of  his  claim. 
Judgment  afSrmed. 


*ANTOINE  G.  STARR,  an  Infant,  by  h{a[Sl 
Guardian,   A.    Pearce   Tomkins^    Plff.   in 
Err., 

V. 

SAMUEL  W.  CAMPBELL. 

(See  S.  C.  Reporter's  ed.  527-534.) 

Indians  — Flight  to  proceeds  of  sale  of 
timber  — Executive  regrulations. 

1.  The  approval  by  the  Commissioner  of 
Indian  Affairs  of  a  contract  for  the  sale  of 
timber  by  an  Indian  allottee,  which,  under 
the  rules  and  regulations  established  by 
the  President  on  December  6,  1893,  pur- 
suant to  the  treaty  with  the  Chippewa  In- 
dians of  September  30,  1854  (10  Stat,  at 
L.  1110),  art.  3,  was  to  ''operate  as  spe- 
cific consent  of  the  Executive  to  the  sale  of 
the  timber  to  which  the  contract  relates," 
did  not  end  the  authority  of  the  President, 
so  as  to  prevent  a  modi  ^cation  of  the  con- 
tract by  making  it  subject  to  an  amend- 
ment of  those  rules,  giving  the  Indian 
agent,  subject  to  the  approval  of  the  Com- 
missioner of  Indian  Affairs,  authority  to 
fix  the  sums  which  an  allottee  should  be 
permitted  to  withdraw  from  the  proceeds 
of  the  timber,  deposited  in  a  national  bank. 

Indians  — restriction  upon  alienation  «• 
sale  of  timber. 

2.  Restrictions  in  a  patent  of  timber 
land  to  an  Indian  upon  the  sale,  lease,  or 
alienation  of  the  tract  conveyed  without 
the  consent  of  the  President  extend  to  thA 
sale  of  the  timber  on  such  tract. 

[No.  132.] 

Argued  January  23,  24,  1008.    Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Wisconsin  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  complaint  in  an  ac- 
tion by  an  Indian  allottee  to  recover  from 
an  Indian  agent  the  proceeds  of  the  sale  of 
timber.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  W.  M.  Tomkins  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

A  patent  in  the  usual  form,  except  that 
it  contains  a  restriction  that  the  grantee 
shall  not  sell,  lease,  or  in  any  manner  alien- 
ate the  tract  of  land  without  the  consent  of 
the  President,  conveys  the  title  in  fee  sim- 
ple to  the  grantee. 

Libbj  y.  Clark,  118  U.  S.  250.  30  L.  ed. 
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133.  «  Sup.  Ct,  Rep.  104Si  Schrlmiwcher  t. 
Stockton,  183  U.  8.  290.  46  L.  ed.  203,  22 
8np.  Ct.  Rep.  107;  Lykin*  t.  McOrath,  184 
TJ.  S.  16S,  46  L.  ed.  '4B5,  32  Sup.  Ct.  Rep. 
450;  United  Stktes  v.  Taiiif  Lumber  Co. 
ZOe  U.  a  4«T,  51  L.  ed.  llSlt,  2T  Sup.  Ct. 
Rep.  607. 

While  It  is  tme  that,  under  tlie  atatntc 
of  frauds,  the  sale  of  itandlng  timber  must 
be  in  writing,  it  is  equally  true  that  a  parol 
licrnsp  is  Rood  until  revoked,  and  one  cut- 
tint;  under  such  lierase  is  not  a  trespasser, 
anit  gets  good  title  to  all  timber  cut  and 
removed  before  the  license  is  rerolced. 

Kevstone  Lumber  Co.  v.  Kolnisn,  94. Wis. 
463,  34  L.R.A.  B21.  S9  Am,  St.  Rep.  904,  69 
N.  W.  166;  Giles  v.  Simonds,  77  Am.  Dee. 
373  and  note,  IS  Gray,  441. 

When  consent  to  alienation  is  given,  tbe 
President's  authority  over  the  mntter  is 
ended.  Permiision  once  given  cannot  be  re- 
Doe  es  dem.  Godfrey  v.  Beardsley,  B  Mc- 
Lean, 412,  Fed.  Cas.  No.  8,497. 

Limitations  and  restrictions  on  the  uw  of 
property  are  net  favored,  and  although  tliey 
nill  be'  enforced  when  the  intent  is  clear, 
ordinarily  all  donbts  will'  be  resolved 
against  thrm. 

WakeBeld  v.  Van  Tassell.  08  Am.  St. 
Rep,  207,  2U,  note  a,  202  111.  41,  6S  L.R.A. 
511.  66  N.  E.  830;  Klaer  v.  Ridgwaj,  86  Pa. 
eSO:    Dunbar   t.   Stickler,   46   Iowa,   384. 

Tlic  consent  of  tbe  Presldrnt  Is  no  formal 
proceeding,  it  is  a  mere  matter  of  permie- 

Lomax  r.  Pickering,  173  U.  S.  26,  43 
L.  ed.  eOl,  10  Sup.  Ct.  Rep.  416. 

This  court  has  repeatedly  held  that  where 
the  United  States  con\'eyed  property  to  an 
Inilian  absnliitely.  that  is,  without  any  con- 
dition or  n-striction  on  its  alipnatfon,  he 
could  dispose  o(  the  same  at  his  pleasure 
anil  give  good  title  to  his  fjrantee. 

United  States  v.  Ritchie,  17  How.  626, 
16  L.  ed.  236;  Doe  ex  dem,  Mann  t.  Wilson, 
23  How.  457,  IB  L.  ed.  884;  Crews  v.  Burch- 
man.  1  Black,  382.  17  L.  ed.  91;  Wilson  v. 
Wall.  6  Wall.  83,  18  L.  nl.  727;  Peonocic  v. 
Franklin  County,  103  V.  8.  44,  26  L.  ed. 
3«7:  Elwood  v.  Flannipan,  104  U.  8.  663. 
26  L.  ed.  842;  Jones  v.  Meehan,  175  U.  S. 
I,  44  L.  ed.  4B,  20  Sup.  Ct.  Rep.  I. 

Indian  allottees  are  emancipated  from 
Federal  control  as  to  their  civil  and  politi- 
cal righta  and  status. 

Re  HefT.  107  U.  S.  4SB,  49  L.  ed.  848,  26 
Sup.  Ct.  Ri>p.  506. 

Solicitor  General  Ho;t  argued  the  cause 
and  flied  a  brief  for  defendant  in  error: 

Conferring  citiMnsbip  upon  an  Indian 
does  not  necensarily  free  him  from  the  guar- 
dianship of  the  United  States  In  respect  to 
SX  L.  ed. 


property-  granted   him  by  the  general  gor^ 

United  States  t,  Bickert,  IBS  U.  8.  432, 
47  L.  ed.  532,  23  Sup.  Ct.  Rep.  478;  Ri'  HefT, 
IS7  U.  S.  488,  608,  609,  49  L.  ed.  848, 
860,  867,  26  Sup,  Ct.  Rep.  500;  Cherokee 
Nation  v.  Hitchcock.  187  L\  S.  294,  307, 
308,  47  L.  ed,  183.  1!)0,  2.1  Sup.  Ct.  Rop. 
116;  United  tStatea  v.  Thurston  Coimtv.  74 
C.  C.  A.  426,  143  Fed.  287;  Natioiml  it.-int 
V.  Anderson,  77  C.  C.  A.  269,  147  Fed.  87; 
Hitchcock  V.  I'nited  States,  22  App,  D.  C. 
284. 

The  restriction  on  alienation  embraces  the 
sale  of  the  standing  timber. 

Hitchcock  V.  United  States,  supra;  United 
States  V.  Cook,  IB  Wall.  591,  693,  22  L. 
ed.  210,  211;  2  Bl.  Com.  p.  18;  Williams, 
Real  Prop.  pp.  78,  7B. 

The  President,  as  a  condition  of  his  con- 
sent to  a  sale,  may  make  any  proper  regula- 
tion with  regard  to  the  disposition  of  the 
proceeds  thereof  that  the  welfare  of  the  al- 
lottee may  appear  to  him  to  require. 

United  SUtcs  t.  Thurston  County,  and 
Vational  Bank  v.  Anderson,  supra. 

Messrs.  Charles  Quarles  and  Francis  H. 
De  Groat  Hied  a  brief  as  amid  curia: 

In  dealing  with  the  Indians  it  has  ever 
been  the  policy  and  manifest  purpose  o( 
the  Federal  government  to  hold  or  reserve 
control  o(  the  instrumentalities  employed  by 
it  in  the  lawful  exercise  of  its  powers  of 
government  to  protpct,  support,  and  instruct 
the  Indians,  The  lands  allotted  or  granted 
to  Indians  have  been  one  of  the  principal 
instrumentalities  of  the  Federal  government 
in  discharging  its  duty  as  guardian  of  the 
Indians. 

United  States  v.  Bickert,  1B8  U.  S.  432, 
47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478;  United 
SUtrs  V.  Thurston  County,  74  C.  C.  A.  42S, 
143  Fed,  287. 

And  it  has  lieen  its  policy  throughout.  In 
negotiating  treaties  with  Iiidiar  tribes  and 
in  enacting  legislation  for  the  benefit  of  tb* 
IndiaoB,  to  provide  restrictions  on  aliena- 
tion of  lands  donated  to  them,  of  greater  or 
less  stringency,  and  sometimes  in  varying 
fonii  and  duration. 

The  purpose  of  the  restriction  upon  vol- 
untary alienation  is  protection  of  the  In- 
dian from  the  cunning  and  rapacity  of  his 
white  neighbors, 

Goudy  V.  Meath,  203  U.  S.  146,  61  L. 
«d.  130,  27  Sup.  Ct,  Rep.  48;  United  States 
V.  Thurston  County,  supra. 

The  Indians  Iiave  ever  been  the  wards  of 
the  United  Statfs.  and  how  the  guardian's 
care  anil  duty  shall  be  exercised  is  a  politi- 
cal question,  and  it  is  not  the  province  of 
the  courts  to  intrude  upon  the  domain 
committed  by  the  Constitution  to  the  politi- 
cal department  of  the  government,  or  in  ef- 
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feet  determine  questions  of  mere  govem- 
mental  policy. 

Cherokee  Nation  ▼.  Georgia,  5  Pet.  1,  8 
L.  ed.  25;  Worcester  v.  Georgia,  6  Pet.  515, 
8  L.  ed.  483;  United  States  v.  Kagama,  118 
U.  S.  375,  30  L.  ed.  228,  6  Sup.  Ct.  Rep. 
1109;  New  York  Indians  (Fellows  v.  Den- 
nlston)  5  Wall.  761,  18  L.  ed.  708;  Kansas 
Indians  (Blue  Jacket  t.  Johnson  Ck)unty) 
5  Wall.  737,  18  L.  ed.  667 ;  Cherokee  Nation 
V.  Hitchcock,  187  U.  S.  294,  47  L.  ed. 
183,  23  Sup.  Ct.  Rep.  115;  Lone  Wolf  v. 
Hitchcock,  187  U.  S.  563,  47  L.  ed.  299,  23 
Sup.  Ct  Rep.  216;  Beecher  v.  Wetherby,  95 
U.  S.  517,  24  L.  ed.  440;  United  SUtes  v. 
Holliday,  3  Wall.  407,  18  L.  ed.  182;  United 
States  ex  rel.  West  v.  Hitchcock.  205  U. 
S.  80-85,  51  L.  ed.  718-721,  27  Sup.  Ct. 
Rep.  423. 

To  hold  otherwise  would  produce  great 
confusion,  and  would  transfer  from  the  De- 
partment of  the  Interior  to  the  courts  most 
of  the  controversies  relating  to  Indian  af- 
fairs, now  properly  disposed  of  by  it 

United  States  v.  Boyd,  27  C.  C.  A.  592, 
42  U.  S.  App.  637,  83  Fed.  547;  Bern- way- 
bin-ness  v.  Eshelby,  87  Minn.  108,  91  N. 
W.  291. 

The  Indians  are  the  wards  of  the  nation, 
and  are  not  wards  of  the  court.  Tlie  power 
which  now  speaks  for  them  is  the  legisla- 
tive power  of  the  United  States. 

Brown  v.  United  States,  32  Ct.  CI.  432. 

It  is  not  left  to  the  Indian  to  withdraw 
himself  or  his  property  from  the  guardian- 
ship and  control  of  the  United  States. 
When  a  tribe  of  Indians  is  placed  under  the 
charge  of  an  Indian  agent  by  treaty  or  oth- 
erwise, each  member  of  such  tribe  is  under 
the  charge  of  such  agent,  within  the  purview 
of  U.  S.  Rev.  Stat.  §  2139,  and  no  member 
thereof  can  dissolve  his  tribal  relation  or 
escape  such  charge  by  absenting  himself 
from  such  reservation,  or  otherwise,  with- 
out the  consent  of  the  United  States. 

United  States  v.  Earl,  9  Sawy.  79,  17 
Fed.  75;  Farrell  v.  United  SUtes,  49  C.  C. 
A.  183,  110  Fed.  942;  Regulations  of  Indian 
Office,  1904,  §  107;  United  SUtes  v.  Holli 
day  and  United  SUtes  v.  Boyd,  supra; 
SUte  v.  Campbell,  53  Minn.  354,  21  L.R.A. 
169,  55  N.  W.  553;  Lowe  v.  UniUd  SUtes, 
37  Ct  CI.  413. 

Up  to  the  time  of  the  passage  of  the 
Dawes  act,  1887,  24  SUt  at  L.  389,  chap. 
119,  the  Indians  were  cerUinly  wards  of 
the  nation,  both  as  to  person  and  esUU. 

Lone  Wolf  v.  Hitchcock  and  United  SUtes 
▼.  Kagama,  supra. 

This  court  has  held,  in  Re  HefT,  197  U. 
S.  488,  49  L.  ed.  848,  25  Sup.  Ct  Rep.  506, 
that  the  Dawes  act  operated  as  a  renuncia- 
tion of  the  function  of  tutor,  or  guardian 
of  the  peTBon,  on  the  part  of  the  United 
0O^ 


SUtef,  to  the  extent  that  Indians  in  the 
classes  described  therein  have  been  freed 
from  police  regulation  on  the  part  of  the 
Federal  government 

McKay  v.  Kalyton,  204  U.  S.  458-467,  51 
L.  ed.  566-570,  27  Sup.  Ct  Rep.  346. 

But  it  has  never  been  held,  either  by  the 
Executive  or  judiciary,  that  the  govern- 
ment has  renounced  iU  function  of  curator, 
— that  is,  guardianship  of  property  cir- 
cumsUnced  as  is  the  proper^  in  contro- 
versy. 

On  the  other  hand,  the  Supreme  Court  of 
the  United  SUUs  has  expressly  held  that 
Indians  circumsUnced  as  is  plaintiff  in  er- 
ror are  yet  wards  of  the  nation,  in  a  condi- 
tion of  pupilage  or  dependency,  and  have 
not  been  discharged  from  the  condition; 
and  that,  in  spiU  of  the  Dawes  act,  lands 
allotted  to  the  Indians,  with  power  of  alien- 
ation conditioned  upon  the  consent  of  the 
President,  in  that  case  for  twenty-five  years 
and  in  this  case  indefinitely,  are  held  by 
the  United  SUtes  for  the  period  in  trust 
for  the  Indians,  such  trust  being  an  agency 
for  the  exercise  of  a  Federal  power,  and 
therefore  outside  the  province  of  sUte  or 
territorial  authority. 

United  SUtes  v.  Rickert  and  United 
SUtes  ex  rel.  West  v.  Hitchcock,  supra. 

And  in  the  Heff  Case  a  sharp  distinction 
is  drawn  between  civil  and  political  riprhU, 
which  are  reached  by  the  Dawes  act,  and 
mere  property  rights,  which  are  not. 

United  SUtes  v.  Rickert:  Cherokee  Na- 
tion V.  Hitchcock;  and  McKay  v.  Kalyton, 
— supra. 

Inasmuch  as  it  must  be  conceded  that  the 
Federal  government  is  still  acting  as  cura- 
tor of  this  Indian's  property, — i.  c,  guar- 
dian of  his  property, — and  that  iU  acU  in 
relation  thereto  are  subject  to  no  limiU- 
tion  or  control,  it  must  follow  that  it  was 
competent  for  the  government  to  create  a 
trust  in  itself,  by  transforming,  or  causing 
to  be  transformed,  the  property  given  the 
Indian  into  a  fund  to  be  held  by  it  and  iU 
officers,  for  the  benefit  of  that  Indian. 

Tomkins  v.  Campbell,  129  Wis.  93,  108 
N.  W.  216;  Hitchcock  v.  United  SUtes,  22 
App.  D.  C.  275;  United  SUtes  v.  Thurston 
County,  74  C.  C.  A.  425,  143  Fed.  287. 

What  bearing  has  the  citizenship  of  the 
Indian  upon  the  question? 

Hitchcock  V.  United  SUtes ;  United  SUtet 
V.  Thurston  County;  and  Re  Heflf, — supra; 
BusUr  V.  Wright,  68  C.  C.  A.  505,  136  Fed. 
947;  Wallace  v.  Adams,  74  C.  0.  A.  540, 
143  Fed.  716. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  directed  to  a  judg- 
ment susUining  a  demurrer  to  a  complaint 
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ld]iB  mn  action  to  reeorer  certain  moneys  *ool- 
lected  by  the  defendant,  who  is  an  Indian 
agent,  for  timber  cut  off  plaintiff's  allot- 
ment. The  case  comes  directly  from  the  cir- 
cuit court,  as  involving  the  construction  of 
a  treaty. 

The  plaintiff  is  an  infant  Indian  of  the 
Chippewa  Indians  of  the  Lake  Superior,  and 
Tomkins  is  his  duly  appointed  guardian. 
A  summary  ot  the  complaint  is  as  follows : 
On  the  1st  of  October,  1901,  the  plaintiff 
then  residing  on  the  Bad  River  Indian  Res- 
ervation, the  President  of  the  United  States, 
in  accordance  with  the  provisions  of  the  3d 
article  of  the  treaty  concluded  September  30, 
1854  [10  Stat,  at  L.  1110],  with  the  Chip- 
pewa Indians  of  the  Lake  Superior,  ap- 
proved a  selection  of  land  made  by  plaintiff, 
and  assigned  to  him  the  west  half  of  the 
southeast  quarter  of  section  4,  township  46 
north,  of  range  8,  west  of  the  4th  principal 
meridian  in  the  state  of  Wisconsin. 
Article  3  of  the  treaty  is  as  follows : 
"Article  3.  The  United  States  will  define 
the  boundaries  of  the  reserved  tracts,  when- 
ever it  may  be  necessary,  by  actual  survey, 
and  the  President  may,  from  time  to  time, 
at  his  discretion,  cause  the  whole  to  be  sur- 
veyed, and  may  assign  to  each  head  of  a 
family,  or  a  single  person  over  twenty-one 
years  of  age,  80  acres  of  land  for  his  or  their 
separate  use;  and  he  may,  at  his  discretion, 
as  fast  as  the  occupants  become  capable  of 
transacting  their  own  affairs,  issue  patents 
therefor  to  such  occupants,  with  such  re- 
strictions of  the  power  of  alienation  as  he 
may  see  fit  to  impose.  And  he  may,  also  at 
his  discretion,  make  rules  and  r^^lations 
respecting  the  disposition  of  the  lands  in 
case  of  the  death  of  the  head  of  a  family  or 
single  person  occupying  the  same,  or  in  case 
of  its  abandonment  by  them.  And  he  may 
also  assign  other  lands  in  exchange  for  min- 
eral lands,  if  any  such  are  found  in  the 
tracts  herein  set  apart.  And  he  may  also 
make  such  changes  in  the  boundaries  of  such 
reserved  tracts  or  otherwise  as  shall  be  nec- 
essary to  prevent  interference  with  any  vest- 
ed rights.  All  necessary  roads,  highways, 
and  railroads,  the  lines  of  which  may  run 
tl] through  any  *of  the  reserved  tracts,  shall 
have  the  right  of  way  through  the  same, 
compensation  being  made  therefor  as  in  oth- 
er cases." 

By  the  act  of  Congress  of  February  11, 
1901  [31  Stat,  at  L.  766,  chap.  350],  the 
right  to  allotments  was  extended  to  all  In- 
dians then  residing  on  the  La  Pointe  or 
Bad  River  Reservation,  irrespective  of  age 
or  condition.  A  patent  was  duly  issued  on 
tlie  29th  June,  1905,  to  plaintiff,  and  the 
land  conveyed,  exclusive  of  the  merchantable 
timber  standing  thereon,  is  of  the  value  of 
$1,000.    On  the  8th  January,  1902,  the  plain- 1 

U  Ii.  ed. 


tiff  made  a  contract  with  one  Justus  S. 
Steams,  by  which  he  agreed  to  sell  him  the 
merchantable  lumber  under  the  rules  and 
regulations  approved  by  the  President,  De- 
cember 6,  1893,  standing  or  fallen,  on  said 
lands,  and  the  said  Stearns  agreed  to  cut 
and  remove  the  same,,  employing  Indian  labor 
therein,  and  pay  to  the  United  States  Indian 
agent  for  the  La  Pointe  agency,  in  trust  for 
the  plaintiff,  certain  designated  sums,  ac* 
cording  to  the  kind  of  lumber  cut.  There 
were  other  details,  which  need  not  be  men- 
tioned. The  agreement  was  subject  to  the 
approval  of  the  Commissioner  of  Indian  Af- 
fairs. 

A  copy  of  the  regulations  made  in  1893  is 
attached  to  the  contract,  rule  7  of  which  is 
the  only  one  material,  and  is  as  follows: 

"7,  After  deducting  one  half  of  the  cost 
of  the  scaling  and  other  necessary  expenses 
chargeable  against  the  same,  the  proceeds 
of  timber  sold  from  the  unallotted  portions 
of  the  reservation  shall  be  paid  to  the  In- 
dian agent,  to  be  expended  for  the  relief  and 
benefit  of  the  Indians  of  the  reservation 
under  the  direction  of  the  Commissioner  of 
Indian  Affairs,  and  the  proceeds  of  timber 
taken  from  the  allotted  lands  of  the  reserva- 
tion shall,  after  the  deductions  above  stated, 
be  deposited  in  some  national  bank,  subject 
to  check  of  the  Indian  owner  of  the  allot- 
ment, countersigned  by  the  Indian  agent  of 
the  La  Pointe  agency,  unless  otherwise  stip- 
ulated in  contracts  with  particular  Indians." 

In  December,  1002,  ^he  President  amended 
that  rule  by  adding  thereto  the  following: 

*"If  the  Indian  agent  shall,  in  any  ca8e.[5S2] 
be  of  the  opinion  that  the  allottee  is  not 
competent  to  manage  his  own  affairs,  he 
shall,  subject  to  the  approval  of  the  Com- 
missioner of  Indian  Affairs,  have  authority 
to  fix  the  sum  or  sums,  if  any,  such  allottee 
shall  be  permitted  to  withdraw  from  de- 
posit." 

The  Commissioner  of  Indian  Affairs  modi- 
fied the  agreement  so  as  to  make  it  subject 
to  the  amendment,  and  approved  it  as  modi- 
fied. 

Between  January,  1002,  and  the  1st  of  Oc- 
tober, 1905,  Steams  cut  and  removed,  un- 
der the  contract,  timber  of  the  value  at 
least  of  $15,000,  and  paid  that  amount  to 
the  defendant  for  the  use  and  benefit  of  the 
plaintiff,  and  that  of  that  sum  defendant 
has  paid  plaintiff  only  the  sum  of  $3,100. 
Demand  was  made  upon  the  defendant  for 
the  payment  of  the  balance,  but  he  refused, 
and  still  refuses,  to  pay  the  same,  and  an- 
nounces that  he  will  only  pay  plaintiff  the 
sum  of  $10  per  month,  and  claims  the  right 
to  hold  the  same  and  pay  the  same  out  as  he 
may  be  directed  by  the  Commissioner  of  In- 
dian Affairs. 

Prior  to  the  amendment  of  rule  7  it  had 
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been  for  manj  yean  the  ntabtiitied  ciiitom  the   contraet   nUtea."     Bute   7,   wbicfc   wt 

of  the  afcenta  of  the  L«  Foint«  Indian  agency  have  already  given,  wa«  part  of  theae  rales 

to  pay  the  allottee*  under  timber  contracte  and  regulations.     In  December,  IBDS,  how- 

the  amount  paj-able  as  fait  aa  demandiMl  by  ever,  the  President  made  an  order  amend- 

■uch  allottFca,  auch  payments  being  left  en-  ing  mle  7,  giving  the  Indian  agent,  aDbjeet 

tirely  to  the  Indian  agenta,  the  Commission-  to  the  approval  of  the  CommiHioner  of  In- 

er  of  Indian  AfFntn  in  no  manner  interfering  dian  Affairs,   authority   to  flz  the  sum   or 

or  attcm|iting  to  control  such  payments,  and  sums,  if  any,  an  allottee  shouU  be  permit- 

that  the  defindnnt  was  the  first  to  adopt  the  ted  to  withdraw  from  deposit.     Subject  to 

rule  and  practice  of  limiting  pajmcnts  to  this  addition  to  rule   7   the  contract  with 

»10   per   month,   as   he,   in    bis    discretion,  Stesrns  was  made  and  the  timber  cut.    We 

thought  best,  giving  as  a  reason  therefor  in-  w"""*  ?**"  *°  ^^^  contention  that  the  c<m- 

struclions  from  the  CommiHioner  of  Indian  •'"^  °'  t*"  ^'^'^l"*-  *»  ">•  wntraot  end«l  his 

j^g^i^g  authority  over  the  matter.    In  other  words, 

n>  '  '.'IT    II         .L  1  II  J  1  I  II     -iv  that  he  could   put  *no  oonditions  upon  it.r5 

p  .»i,ii  .11^  u,.ui  do«  ,„t  wi  „th-  ^,„,^  5^^, ;  ^^^^^  ^      jP°^  ^  I 

In  the  Kope  of  lb.  .ulhonly  of  th.  Conn...-  ^    j^,    ,„  ,^    ^87;   N.Uon^  B.nk  ot 

.lo».r  to  .nfrt.,.  w.th  tl..  d,.po.t,oo  of  Comm,™,  ,.  And.„on,  77  C.  C.  i.  £»,  147 

the  monpy  by  the  Indian  agent,  and  that  the  YpA    S7 

guardian  of  the  plaintiff  is  the  proper  party  jiie  restriction  upon  alienation,  howevw, 
to  dewrmine  how  much  shall  he  paid  to  and  ft  ig  contended,  does  not  extend  to  the  Urn- 
expended  for  plaintiff.  ber,  and  United  States  v.  Paine  Lumber  Ok. 

Damages  are  a]tc;,'ed  at  »I1,900,  andjudg-  208  U.  S.  467,  61  L.  ed.  1130,  27  Bap.  Ct 

ment  is  prayed  for  tliat  amount.  Brp.     607,     is    adduced    aa    conclusive    of 

The  argument  of  this  case  has  taken   a  this.     We  do  not  thinly  so.     There,  a*  said 

[SS3]soinei.vhat  nide  range,  'and  counsel  in  other  by  the  Solicitor  General,  the  land  granted 

litigations  for  the  Bed  Cliff  Lumber  Com-  «*»  arable,  and  could  be  of  no  use  until  tbe 

imny  have,  by  permission  of  this  court,  sub-  timber  was  cut;    here  the  land  granted  is 

mitted  a  brief  in  support  ot  the  judgment  "»  timber  land.    And  that  the  distincUon 

of  the  circuit  court.     We  think,  however,  i»  imporUnt  to  observe    is   illustrated    bf 

the  case  is  in  narrow  compass  and  depends  t)>«  allegations  of  the  complaint     It  ia  al- 

for  its  decision  upon  the  power  reserved  to  ''K^  ""'  ^^'  '*'»"  ""'  the  land,  esclusive 
the  President  by  article  3  of  the  treaty,  t)ie 


patent,  and  the  terras  of  the  contract  v 


timber,  is  no  more  than  (1,000; 
teen  tliousand  dollars'  worth  of  lumber  h 


I,.                I*  _     I     4  .1.         4    .  V     ,      1  -  been  cut  from  the  land.    The  restraint  upoa 

IStearns.     It  must  at  the  outset  be  kept  in  ,.       ..              ,,  .         j       j  .            „       ^^ 

.    ,  .,    .          ,,        ,        .     ,           „^*^  ,  alienation  would  be  reduced  to  small  eonae- 

m.nd    bat  a  policy  of  control  over  the  In-  -,  -^  ^e  confined  to  one  si.t«enth  ol 

dians  ha*  always  been  observed  by  the  gov  the  value  of  the  land  and  flft«en  siitenitia 

ernment.     The  many  eiercises  of  the  policy  i^jt  ^  the  unrestrained  or  unqualified  d^ 

which    have   been   susUined   by   tliU   court  position  of  the  Indian.     Such  ia  not  the  l» 

we  need  not  stop  to  comment  on.    This  pol-  gal  effect  of  the  patent, 

icy  is  exercised  in  article  3  in  the  power  re-  Judgment  affirmed, 
served  to  the  President  to  put  in  the  patent 

"such  n-slrictiona  upon  the  power  of  aliena-  , 
tion  as  he  may  see  fit  to  impose."     In  the 
exercise  of  this  power  the  patent  to  plain- 

tifT  contains  the  wndition  that  he  .hall  not  DRUMM-FLATO       COMMISSION       COM- 
■■.ell.  lease,  or  in  any  manner  alicmite"  the  ^^^^-  P'"'  '"  Ex- 
tract conveyed  "without  the  consent  ol  the  „    f,    ij.™T<!Qnw 
President  of  the  United  Slates,"    There  is  a  "■  ^-  "UMiSSUN. 
oareful   repetition  of  the  conditions   In  the  (g^e  g.  C.  Reporter's  ed.  634-540.) 
habendum   that   "all   the   rights,  privileges, 

immunities,    and    appurtenances"   convened  Evidence  — books  ot  acconnl  —  coplea. 

should  be  limited  by  the  condition.  1.  The   original   books   of  account  should 

On  December  C.  1893,  the  President  made  ^  produced,  where  copies  made  by  a  notarj, 

rules  and  regulations  to  govern  contracts  for  "''"»  ^\^\  ''"fffi*  w  °'  '.^  '>°"'^''*«P«; 

«■..  ...I.  ^r  4^™u«_  I,,   tl.     I   J-         4        u  'f*  objected  to,  both  before  the  notarv  and 

n  ,        .     i^^  >       ^         ;      V'  ':    !°  ■'  lb.  W.1,  "  »ol  tb.  b„t  .,fd™«; 

allotments   had  been  made  and   patents  ia-    I 

sued,    prescribing    certain    conditions    and  NOTB. — When    interest    is    recoverable   aa 

prices,   and   requiring  such  contracts  to  be  damages — see   note   to   Sneed   v.   Wiater,   • 

approved  by  the  Commissioner  of  lnt:ian  Af-  hj^'  ^-  ^-  '^''  "^  Wilson  v.  Troy,  IB 

fairs,    which    approral,    it    was    provided.  ^^•^\**^-       ,             .^             .... 
,      ,,   ,.           .'^'^          '  .^                ^     ,   ,\.    I      A»   to  secondarv   evidence  of  contents  of 

slioulil     operate   a*  specific  consent  of   the  Uoks  of  account— see  note  to  Post  v.  K«- 

Kvf^utive  to  the  sale  of  the  timber  to  which  crson,  6S  LJLA.  004. 

'*•  SOB  U.  8. 
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Dbukm-Flato  Coumission  Co.  y.  Eomisson. 


Appeal  ^  liarmless     error  ^  ruling     on 
evidence. 

2.  Error,  if  any,  in  excluding  copies  of 
books  of  account,  is  harmless  where  all  per- 
■ons  from  whose  reports  the  books  are  made 
up  were  permitted  to  testify. 

IntorcAt^as  damages ^ for  conversion. 

3.  Interest  is  expressly  made  by  Okla- 
homa Statutes  1803,  §  2640,  a  part  of  the 
detriment  caused  by  the  conversion .  of  per- 
sonal [>roperty. 

Trin  1  ^  special    Interrogatories  ^  neces- 
sity of  ans%%'er. 

4.  The  court  need  not  require  the  jury 
to  answer  a  special  interrogatory  which  in- 
quires into  a  fact  only  incidental  to  the  is- 
sue, and  which  was,  besides,  undefined  and 
vmcertain  as  to  time. 

Appeal  ^  necessity  of  exception. 

6.  Failure  to  except  to  remarks  by  the 
court  regarded  as  prejudicial  is  not  excused 
because  of  the  belief  of  counsel  that  to  make 
objection  would  make  a  bad  matter  worse. 

[No.  139.] 

6ubmitted  January  27,  1908.    Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Woods  County,  in  that  terri- 
tory, in  favor  of  plaintiff  in  an  action  for 
conversion.    Affirmed. 

See  same  case  below,  17  Olda.  344,  87  Pftc. 
111. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  S.  Botsford  submitted  the 
cause  for  plaintiff  in  error.  Messrs.  Buck- 
ner  F.  Deatherage  and  Odus  6.  Young  were 
on  the  brief: 

The  court  erred  in  rejecting  the  books  of 
account  kept  by  the  defendant,  and  showing 
thf»  number  of  Edmisson  cattle  sold  by  the 
defendant  in  December,  1899. 

Kesler  v.  Cheadle,  12  Okla.  494,  72  S.  W. 
367 :  Drumm-Flato  Commission  Co.  v.  Qer- 
lach  Bank,  107  Mo.  App.  426,  81  S.  W.  505 ; 
Chaffee  v.  United  States,  18  Wall.  541,  21 
L.  ed.  912. 

In  actions  of  tort,  interest  is  only  allow- 
able in  the  discretion  of  the  jury. 

Lincoln  v.  Gaflin,  7  Wall.  132.  139,  19 
L.  ed.  106,  109;  The  Scotland,  118  U.  S. 
507,  518,  30  L.  ed.  163,  155,  6  Sup.  Ct. 
Rep.  1174;  District  of  Columbia  v.  Robin- 
son, 180  U.  S.  92,  107,  45  L.  ed.  440,  447, 
21  Sup.  Ct.  Rep.  283. 

It  was  the  duty  of  the  trial  court  to  sub- 
mit all  questions  asked  by  the  parties  on 
material  points  in  the  case  to  the  jury,  for 
thoir  answer,  and  the  parties  have  the  right 
to  requii'e  answers  to  all  such  questions  sub- 
niittod  by  the  court. 
^2  li.  ed. 


Bent  V.  Philbrick,  16  Kan.  190;  Wichita 
&  W.  R.  Co.  V.  Fechheimer,  36  Kan.  50,  12 
Pac.  362 ;  Chicago,  I.  &  K.  R.  Co.  v.  Towns- 
din,  38  Kan.  78,  15  Pac.  889;  Hulrae  v. 
Diffenbacher,  53  Kan.  181,  36  Pac.  60; 
Walker  v.  Brantner,  59  Kan.  126,  68  Am. 
St.  Rep.  344,  52  Pac  80 ;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Ayers,  56  Kan.  176,  42  Pac. 
722. 

The  general  rule  which  governs  the  ad- 
missibility of  entries  in  books  made  b}'  pri- 
vate parties  in  the  ordinary  course  of  their 
business  requires  that  the  entries  shall  be 
contemporaneous  with  the  facts  to  which 
they  relate,  and  shall  be  made  by  the  par- 
ties having  personal  knowledge  of  the  facts, 
and  be  corroborated  by  their  testimony,  if 
living  and  accessible,  or  by  proof  of  their 
handwriting,  if  dead,  or  insane,  or  beyond 
the  reach  of  the  process  or  commission  of 
the  court. 

Chaffee  v.  United  States,  18  Wall.  516, 
541,  21  L.  ed.  908,  912. 

A  judgment  should  be  reversed  where  the 
trial  judge  indulges  in  prejudicial  remarks. 

Rose  v.  Kansas  City,  125  Mo.  App.  231, 
102  S.  W.  578;  Wright  v.  Richmond,  21  Mo. 
App.  76;  Padgitt  v.  Moll,  159  Mo.  143,  52 
LJI.A.  854,  81  Am.  St.  Rep.  347,  60  S.  W. 
121;  Mcintosh  v.  Mcintosh,  79  Mich.  198, 
44  N.  W.  592;  Chesapeake,  0.  &  S.  W.  R. 
Co.  T.  Barlow,  86  Tenn.  537,  8  S.  W.  147. 

Objection  to  the  copies  of  the  books 
should  have  been  made  at  the  time  of  takin;^ 
the  depositions;  or,  at  least,  before  the 
coming  on  of  the  trial  of  the  cause. 

13  Cyc  Law  &  Proc.  pp.  1014,  1019. 

Where  a  deposition  is  taken  in  another 
state,  copies  of  exhibits  instead  of  the  orig- 
inals may  be  produced  and  used  in  evidence. 

Craig  V.  Russell,  2  Harr.  (Del.)  353;  2 
Wigmore,  §  1223;  St.  Louis  Perpetual  Ins. 
Co.  V.  Cohen,  9  Mo.  443;  Todd  v.  Bishop, 
136  Mass.  386;  Amherst  Bank  v.  Conkey, 
4  Met.  459;  Marvin  v.  Raigan,  12  Cush. 
132;  Petersburg  Sav.  it  Ins.  Co.  v.  Manhat- 
tan F.  Ina,  Co.  66  Ga.  460;  Howard  v.  Orient 
Mut.  Ins.  Co.  9  Bosw.  645;  Fant  v.  Camp- 
bell, 8  Okla.  592,  58  Pac  741. 

Mr.  Elijah  Robinson  submitted  the 
cause  for  defendant  in  error.  Mr.  Charles 
Swindall  was  on  the  brief: 

The  entries  in  defendant's  books  wore  not 
made  contemporaneously  with  the  transac- 
tions to  which  they  related,  nor  by  persons 
who  had  any  knowledge  of  those  transac- 
tions, and  consequently  were  not  admissible 
in  evidence. 

Batre  v.  Simpson,  4  Ala.  312;  Davis  v. 
Tarver,  65  Ala.  102;  W^alling  v.  Morgan 
County,  126  Ala.  326,  28  So.  433 ;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Schwenk,  94  U.  S. 
598,  24  L.  ed.  295;  Wells  v.  Hobson,  91  Mo. 

607 


58^-087 


BumOtE  OOUBT  OF  THC  UllITBD  STATSB. 


Oat. 


App.  379;  Kelton  v.  N^aon,  90  Mo.  480,  2 
8.  W.  418;  Robinson  v.  Smith,  111  Mo.  206, 
Z3  Am.  St  Rep.  610,  20  S.  W.  29;  2  Wig- 
more,  Ev.  f  1630. 

The  trial  court  committed  no  error  in  its 
instructions  on  the  question  of  interest. 

George  R.  Barse  Lire  Stock  Commission 
Co.  V.  McKinster,  10  Okla.  708,  64  Pac.  14; 
Straw  T.  Jenks,  6  Dak.  414,  43  N.  W.  941 ; 
Thompson  v.  Schaetzel,  6  Dak.  284,  42  N. 
W.  765. 

Interrogatories  that  are  calculated  to  mis- 
lead, confuse,  or  harass  the  jury,  should  not 
be  submitted. 

Lawton  ▼.  McAdams,  16  Okla.  412,  83 
Pac.  429. 

The  question  asked  to  be  submitted  was 
too  general. 

Guthrie  ▼.  Shaffer,  7  Okla.  469,  64  Pac. 
898. 

Objection  must  be  made  to  any  action  of 
the  trial  court  at  the  time  it  occurs;  and, 
if  not  then  made,  it  cannot  be  made  in  the 
appellate  court. 

8  Enc.  PI.  &  Pr.  p.  272;  Sloan  t.  Frye, 
86  Mo.  App.  623;  People  t.  Abbott,  101  Ca). 
645,  36  Pac.  129 ;  State  v.  Pugsley,  75  Iowa, 
742,  88  N.  W.  498;  Glenny  v.  Territory,  16 
Okla.  281,  79  Pac.  754;  Blain  ▼.  State,  34 
Tex.  Crim.  Rep.  448,  31  S.  W.  368;  Irvin  v. 
Kutruir,  162  Pa.  615,  25  Atl.  796;  Roten 
y.  SUte,  31  Fla.  521,  12  So.  910. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  defendant  in 
error  against  plaintiff  in  error  for  $8,000, 
for  the  conversion  of  410  head  of  cattle. 
The  case  was  tried  to  a  jury,  which  returned 
a  verdict  for  the  sum  of  $7,436.06.  The  jury 
also  returnecl  with  the  general  verdict  an- 
swers to  special  interrogatories  which  were 
submitted  at  the  request  of  the  commission 
eompany.  Judgment  was  entered  upon  the 
verdict,  which  was  affirmed  by  the  supreme 
eourt  of  the  territory  of  Oklahoma.  This 
writ  of  error  was  then  sued  out. 

The  assignments  of  error  assail  the  suffi- 
ciency of  the  evidence  to  justify  the  verdict 
and  judgment,  and  certain  rulings  of  the 
trial  court. 

'  1.  As  to  the  sufficiency  of  the  evidence  to 
justify  the  verdict,  we  may  say  that  we 
agree  with  the  courts  below.  Upon  the  ques- 
tions of  fact  presented  the  evidence  was 
so  far  conflicting  as  to  remove  the  verdict 
of  the  jury  and  the  action  of  the  lower 
courts  from  reversal  by  an  appellate  tribu- 
[5S6]nal.  The  'issue  between  the  parties  was 
clearly  defined.  Edmisson  had  become  in- 
debted to  the  commission  company  in  large 
amounts  of  money,  secured  by  certain  notes 
and  chattel  mortgages  on  the  cattle  which 
sre  the  siibjeet  of  the  action. 
000 


In  full  satisfaction  of  the  indebtedn< 
the  company  and  he  entered  into  an  agree- 
ment on  the  22d  November,  1899,t  by  which 
he  agreed  to  deliver  to  the  company  1,900 
of  the  cattle  as  they  run  on  the  range,  if 
tliat  number  could  be  found,  of  various  ages. 
And  it  was  further  agreed  that  if,  after  the 
delivery  of  that  number,  Edmisson  should 
gather  as  many  as  200  head,  he  should  turn 
over  100  of  them  to  the  company,  or  if  he 
delivered  as  many  as  2,000  head,  "any  resi- 
due thereafter**  was  ''to  be  retained  bv  said 
Edmisson."  Edmisson  contended  that  he  de- 
livered 1,700  head  in  compliance  with  this 
agreement  and  was  ready  and  had  "rounded 
up"  about  350  head  of  other  cattle  and  held 
tlicm  for  a  time  ready  to  deliver  to  the  com- 
pany. These  cattle,  after  being  held  for  a 
time,  were  turned  *loose  in  a  ]ar»(M-  pistm-  f  5S7 
And  Edmisson  further  oontended  that  tiie 
company,  by  its  agents,  forcibly  took  from 
his  ranges  and  pastures  in  excess  of  the 
number  the  company  was  entitled  to  under 
the  agreement,  and  for  this  convorsion  the 
action  was  brought.  EdmisM>n*s  evidence 
was  addressed  to  the  proof  of  these  conten- 
tions. 

The  counter  contentions  of  the  commis- 
sion company  were  that  Edmisson  delivered 
to  it  only  1,550  head  of  cattle,  and  that  lie 
refused  to  deliver  any  more,  and,  instead  of 

tThis  agreement,  made  and  entered  into 
this  22d  day  of  November,  1899,  by  and  b(*- 
tween  Drumm-Flato  Commission  Coni|)any. 
party  of  the  first  part,  and  R.  C.  Edmisson, 
party  of  the  second  part. 

Witnesseth,  That  said  R.  C.  Edmisson.  the 
second  party,  hereby  agrees  to  deliver 
to  Drumm-Flato  Commission  Company  nine- 
teen hundred  (1,900)  head  of  cattle  as 
they  run  on  the  range  (provided  the  same 
can  be  found  to  make  this  number  of  head) 
of  various  ages,  and  on  which  said  Druumi- 
Flato  Commission  Company  hold  a  chattel 
mortgage. 

The  parties  of  the  first  part  agrc^e,  in 
consideration  of  the  delivery  of  the  above- 
mentioned  number  of  cattle,  to  deliver  to 
said  second  party,  R.  C.  Edminson,  all  of 
his  notes,  mortgages,  and  other  indebted- 
ness due  said  Drumm-Flato  Commission 
Company  to  this  date. 

It  is  further  agreed  by  the  parties  men- 
tioned that  if  Mr.  Edmisson  gathers  as 
many  as  200  head  after  the  delivery  to 
Drumm-Flato  Commission  Company  of  said 
1900  head  of  cattle,  he  is  to  turn  over  100 
head  of  the  200  gathered,  or  in  case  said 
Edmisson  delivers  to  said  Drumm-Flato 
Commission  Company  as  many  as  2,000 
head  of  cattle,  any  residue  thereafter  is  to 
be  retained  by  said  Edmisson. 

In  witness  whereof,  we  have  hereunto  set 
our  hands  the  day  and  year  above  written. 

R.  C.  Edmisson, 
Drumm-Flato  Com.  Co^ 
Per  A.  Drumm,  P't. 

SOS  U.  8. 
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delivering  enough  more  to  comply  with  his 
agreement,  he  scattered  them  through  the 
varion^  pastures  in  bunches  at  distances  of 
10  or  50  miles  from  his  range,  and  it  was 
with  difSculty  that  the  company,  through 
its  agents,  collected  356  head,  making  in  all 
1,881  head.  In  support  of  these  contentions 
evidence  was  adduced  and  the  jury  rendered 
the  verdict  already  mentioned. 

2.  The  next  assignment  of  error  is  that 
the  court  erred  in  rejecting  the  books  of  ac- 
count  kept  by  the  commission  company, 
sliowing  the  number  of  cattle  received  and 
bold  by  the  company.  In  support  of  the 
contention  involved  in  this  assignment  of 
error  the  commission  company  relies  on  f 
4277  of  the  Statutes  of  Oklahoma  of  1893 
and  the  case  of  Kesler  v.  Cheadle,  12  Okla. 
489,  72  Pao.  367,  and  Drumm-Flato  Com- 
mission  Co.  v.  Gerlach  Bank,  107  Mo.  App. 
426,  81  S.  VV.  503. 

Section  4277  is  as  follows:  "Entries  in 
books  of  account  may  be  admitted  in  evi- 
dence when  it  is  made  to  appear  by  the  oath 
of  the  person  who  made  the  entries  that 
buch  entries  are  correct,  and  were  made  at 
or  near  the  time  of  the  transaction  to  which 
they  relate,  or  upon  proof  of  the  handwrit- 
ing of  the  person  who  made  the  entries,  in 
i-aso  of  his  death  or  absence  from  the  coun- 
ty" 

To  the  contention  the  supreme  court  of  the 

territoi-j'  replied  that  the  entries  were  not 
part  of  the  res  t/cstcr,  that,  besides,  the  books 
were  not  produced,  and  that  neither  they  nor 
the  original  entries  were  attaclied  to  the 
deposition  of  the  witness,  nor  were  they 
] shown  to  be  lost  or  destroyed.  "We  "know 
of  no  rule  of  evidence,"  the  court  said, 
"that  would  permit  a  witness  to  state  the 
entries  or  the  contents  of  a  book  of  account 
unless  the  book  were  lost  or  destroyed." 

It  is,  however,  contended  that  the  books 
were  before  the  notary  public  who  took  the 
deposition  of  the  bookkeeper,  and  that  copies 
of  the  entries  were  made  by  the  notary.  But 
when  the  copies  were  otTered  as  evidence 
they  were  immediately  objected  to  as  incom- 
petent and  immaterial  and  not  the  best  evi- 
dence. The  commission  company  was  there- 
fore put  upon  notice  that  the  production  of 
the  books  themselves  would  be  insisted  on. 
The  notary  was  not  trying  the  case,  and  be- 
fore the  court  and  jury  who  were  trying  it 
the  objection  to  the  copies  of  the  entries 
was  renewed.  We  think  that  the  books 
should  have  been  produced.  They  were  in- 
tended as  independent  evidence, — independ- 
ent of  the  witness  from  whose  returns  they 
were  made.  But  if  it  should  be  granted  their 
exclusion  was  error,  it  is  difficult  to  see  how 
the  oonunission  company  was  prejudiced. 
The  persons  who  received  the  cattle  at  the 
plaoe  they  were  delivered  to  the  company, 
1(2  Ii.  ed. 


and  the  employee  of  the  company  who  sold 
them  after  they  were  received,  and  from 
whose  report  the  books  were  made  up,  all 
were  permitted  to  testify.  And  it  may  be 
that  ^e  entries  in  the  books  were  inadmis- 
sible for  the  other  reasons  given  by  the  su- 
preme court.  They  were  not  entries  of  any 
transaction  relating  to  the  cattle  between 
the  commission  company  atnd  Edmisson. 
They  were  entries  of  sales  made  by  the  com- 
mission company  after  the  cattle  had  been 
delivered  to  its  agent  and  shipped  to  it  by 
that  agent. 

3.  Error  is  assigned  upon  the  instruction 
of  the  court  that,  if  the  jury  found  a  con- 
version of  the  property,  7  per  cent  interest 
should  be  added  to  its  value  from  the  time 
of  its  conversion.  The  contention  is  that  in- 
terest can  only  be  given  in  actions  by  a 
creditor  against  a  debtor,  and  that  f  2615 
of  the  Oklahoma  Statutes  of  1893  controls. 
That  section  reads  as  follows: 

"In  an  action  for  the  breach  of  an  obliga- 
tion not  arising  from  ^contract,  and  in  every [5  89] 
case  of  oppression,  fraud,  or  malice,  interest 
may  be  given  in  the  discretion  of  the  juiy." 

The  supreme  court  of  the  territory  re- 
jected the  contention,  deciding  that  f  2640 
governed  the  case.  It  provides  as  follows: 
"The  detriment  caused  by  the  wrongful  con- 
version of  personal  property  is  presumed  to 
be :  First.  The  value  of  the  property  at  the 
time  of  the  conversion,  with  the  interest 
from  that  time."  There  was  no  error  in 
this  ruling.  It  may  be  that,  in  the  absence 
of  statute,  the  general  rule  is  that  in  actions 
for  tort  the  allowance  of  interest  is  not  an 
absolute  right  (Lincoln  v.  Claflin,  7  Wall. 
132,  19  L.  ed.  106;  The  Scotland  [Dyer  v. 
National  Steam  Nav.  Co.]  118  U.  S.  607,  30 
L.  ed.  153,  6  Sup.  Ct.  Rep.  1174;  District  of 
Columbia  v.  Robinson,  180  U.  S.  02,  45  L. 
ed.  440,  21  Sup.  Ct.  Rep.  283;  Frazcr  v. 
Billow  Carpet  Co.  141  Mass.  126,  4  N.  E. 
020)  ;  but  the  Oklahoma  statute  has  made 
interest  a  part  of  the  detriment  caused  by 
the  conversion  of  personal  property.  Other 
states  have  done  the  same. 

4.  The  next  ansiprnmcnt  of  error  is  based 
upon  the  refusal  of  the  court  to  require  an 
answer  to  interrogatory  number  5,  as  to 
the  number  of  Edmisson's  cattle  the  agent 
of  the  commission  company  shipped  from 
Curtis  to  Kansas  City. 

To  establish  error  in  the  refusal  of  the 
court,  plaintiffs  in  ei^'or  cite  f  298  of  the 
Civil  Code  of  the  territory,  which  provides 
that,  in  all  cases,  the  jury  shall  render  a 
general  verdict,  and  the  court  shall,  in  any 
case,  at  "the  request  of  the  parties  thereto, 
or  either  of  them,  in  addition  to  the  general 
verdict,  direct  the  jury  to  find  upon  particu- 
lar questions  of  fact,  to  be  stated  in  writing 
by  the  party  or  parties  requesting  the  same." 


Surauu  CouKi  or  thk  Uinns  Sr^n 


answered,   however   remote   the   fact   it   i 
quires  about  ma;  be  from   t 

the   (act  inquired   into  was  only   incidental  ntLeTl^lTM  forre^ve^io™^  tbV  tViiiJ^ 

to  the  issue,  and  was,  besides,  undefined  and  ry   that,   because   BUch   president   drew   his 

unci'rtain  as  (o  time.    The  number  of  cattle  check  on  the  other  bank  for  the  full  amount, 

Hhipiipd  might  have  some  bearing  or  relation  aud   deposited  it  to  his  credit  in   hii  ovn 

of  i)roof  to  tlie  nnnilier  delivered,  which  was  bank,    and,   by    means   of   a   corresponding 

tlio  issue  ill  the  rase,  but,  under  tiie  circum-  ^^"^^  against  his  oersonal  account,  removed 

stances  ami  conditions  of  the  other  proofs,  f"""'" /he  sssets  of  li.s  bank  certain  notes  ob- 

tEjniif  ,.,..  ,.-!.Ki,.  .!,»  ji.„,,n^„  •  f  .!.»«.„..  t.  jected  to  by  tUe  banlc  examiner,  the  trans- 

16401  It  was  «>thn  the  discretion    of  the  court  tr  ^^^j^^   ^^/^  ^^   regarded   as   really   a   loan 

decide  wiicther  a  specific  answer  should  or  to  the  president,  secured  by  an  aUempted 

sliuuld  not  have  been  required.     Indeed,  the  pledge  of  the  funds  of  bis  bank. 
interrogatory   sccros  to  have  been  improvi- 

dentiy  submitted,  for  the  supreme  court.  In  [No.  SI.] 

its  opinion,  says: 

"The  evidence  disclosed  that  a  large  num-  Argued    Kovember    12,    13,    1907.      Decided 
bar  of  I'^dmisson  cattle  had  been  shipped  to  Febmair  24,   IB08, 

Knn»us  City,  in  various  shipments.    Bryson 
tt'slifira    that    the   total    number   of   cattle 

shipiietl   was  2.578.     There  was  no  dispute  ^      Cou rt  of  Appeal*  for  the  Eighth  Circuii 

on  the  part  of  the  plaintiff  as  to  the  num-  to  review  a  judgment  which  affirmed  a  judg- 

ber  of  cuttle  that  were  shipped.    The  entire  ment  of  the  Circuit  Court  for  the  Weslcm 

controvcvfly  was  as  to  the  number  of  cattle  Division  of  the  Western  District  of  Missou- 

thiit  neie'delivercd  by  the  plaintiff  to  the  ri,    in    favor    of    defendant    in    an    action 

UHi-Nt  of  tin-  defendant,  and  the  number  con-  brought  by  the  receiver  of  a  national  bank 

vc-rlid  ulicr  allowing  tlie  defendant  all  that  »»  recover  money  alleged  to  have  been  sUnd- 

it  «n<i  entitled  to  under  and  pursuant  to  the  '"S  ^  ^^*  credit  of  such  bank  in  another 

(.i.iiiincl."     I  1"  Okla.  353,  87  Pac.  314.]  national  bank,  which   the  latter   ia   alleged 

5.   I'K'.intiirs  in  error  finally  complain  as  unlawfully  to  have  appropriated  to  its  own 

ai'iiiiiil  of  ''irur  of  certain  remarks  by  the  "se,   for   the   payment   and   satisfaction    of 

(TULt  which,  it  is  contended,  were  prejudi-  promissory  notes  held  by  it,  and  made  by  tha 

ciol.     The  supreme  court  replied  to  this  as-  president  of  the  former  bank.    Affirmed. 
sif.'iiiiM'nt   of   error    that   no   objection    had        Further  facts  are  stated  in  the  opinion, 
lieeii   Ukeii   to   the  remarks   complained  of.        See  same  ease  below,  76  C,  C.  A.  343,  144 

Coinisel  now  say  that  to  have  made  objec-  ^ed.   587. 

linn  would  have'  made  "a  bad  matUr  much        Mr.  C.  B.  Amea  argued  the  eatia«,  and, 
wursc."     Hut  we  cannot  accept  the  excuse.  „m  Messrs.  D.  T.  Flynn  and  W.  C.  S«r- 
We  have  cxntnmcd  the  remarks  complained  ^m^  g,^  ^  brief  for  plaintiff  in  error: 
of.  and  we  do  not  think  they  hod  the  mis-        j^^  K^„g„  City  bank,  by  accepting  Bill- 
leadiii-  strength  that  is  attributed  to  them.  i™,|Wg  individual  note  and  his  individual 
At  uiiy  rate,  it  wns  the  duty  of  counsel  to  ^,,^1^  ,„d  ,  jitter  from  him  as  president, 
object  to  them,  and  if  then  the  court  mad«  pledging  the  funds  of  the  bank  for  the  pay- 
matters  worse,  or  did  not  correct  what  was  „,g„j  „|  this  individual  note,  placed   itself 
misleading  or  prejudicial,  ita  action  would  ;„  t^e  attitude  of  dealing  with  Billingsl^ 
be  subject  to  review.  sctlng  as  an  individual  nnd  as  president  of  hia 
Judgment  affirmed.  bank.     It  therefore  was  charged  with  notkt 
of  the  real   facts  and   of   his   authority   In 
the  premiwa,  and  it  occupiet  the  tame  po- 
t6411»r.F:ORr,E  C.  RANKIN.ReeeiveroftheCap-  "''<>"»  "x™  ■•  though  it  had  known  thai 
itol  National  Bank  of  Guthrie,  Oklahoma  t""**  Billingaley  was  deceiving  them  uid  rob- 
Territorj-,  PIS.  in  Krr.,  Mng  his  bank.    That  a  person  dealing  wit* 
V.  sn  officer  of  a  bank  who  acts  in  this  dual 
CITY    NATIONAL    BANK    OF    KANSAS  capacity  is  charged  with  knowledge  of  tb* 
Ciry,  MISSOURI.  txact  facta  is  thoroughly  eaUblished  by  tbe 
Luthoritiea,  as  well  aa  by  reaaon. 
(See  8.  C.  Reporter'a  ed.  041-S47.)  ChiyaUe  v.  Foster,  9  C.  C.  A.  e06,  26  U. 
B.  App.  67,  01  Fed.  001;  Lamaon  v.  Beard, 
DankB-converalon     by     eorroapondeint  tS  L.JLA.  sn.  id  C.  C.  A.  St.  94  Ted.  Sn ; 
bank  — fIclltloiiB  credit.  .    .  ir-      _    «  b-j    aoa     f-i-  . 
A  bank  which,  in  order  to  deceive  a  bank  i?'^«"S'7-/'rf,'i?V^^"  iS?',£.  -J" 
«r«miner,  dlteot^U  th.  not.  of  a  pre«dent  ^^hwe  Nat  Bank,  48  C.  C.  A.  496    104  Frf. 
"f  another  amtionMl  bulk  and  placea  the  iU;  Bankin  t    "—  ^'*    »—•'    "■"  " 


inoT. 


BA^ncni  T,  Cm  Kit.  Baitk. 


a  UT.  47  h.  cd.  504,  SS  Sap.  Ct.  Rep.  372: 
State  Nat.  Bank  t.  Xewton  Nat.  Bank.  14 
C.  C.  A.  «1,  32  U.  8.  App.  52,  M  Fed.  601: 
Park  Hotel  Co.  v.  Fourth  Xkt.  Bank,  30  C. 
C.  A.  400,  68  U.  8.  App.  CT4,  sa  Fed.  742. 

The  bank  itself,  through  its  board  of 
dlivctora,  could  not  la» fully  enter  into 
■iMh  a  contract,  because  becoming  aurety 
for  another  ia  ultra   virca  a.  national  bunk, 

Angcll  &  A.  Priv.  Corp.  130;  Bell  v. 
CannhiKliani,  3  Pet.  G!>,  7  L.  eJ.  000;  Sedg". 
Stat.  &  Const.  Law,  2d  cd.  201;  CentnU 
Bank  y.  Empire  Stone  Dressing  Co.  26  Barb. 
S3;  Kntional  Park  Bank  v.  Gcrman-Ameri 
can  Mut.  W.  t  Seeur.  Co,  1)8  N.  Y.  281. 
3  L.R.A.  873,  22  N'.  E.  567 ;  Bridgeport  City 
Bank  V.  Empire  Stone  Dressing  Co.  30  Barb. 
421;  Bank  nt  Genesee  v.  Patchin  Bank,  13 
N.  Y.  300;  ,€tna  Nat.  Bank  v.  Charter  Oak 
L.  Ins.  Co.  SO  Conn.  107;  Davia  v.  Old  Col- 
ony R.  Co.  131  Mass.  258,  41  Am.  Rep.  221; 
Culter  V.  Reno  Real  Kstatc  Co.  01  Pa.  307 ; 
Park  Hotel  Co.  v.  Fourth  Xat,  Bank,  supra; 
GermaniB  Safetv-Vault  4  T.  Co.  v.  Boyn- 
ion,  19  C.  C.  A.  118,  37  U.  S.  App.  602- 
71  Fed.  797. 

Mr.  John  A.  Eaton  arfiued  Um  cause  and 
tfled  a  brief  for  defendant  in  error; 

The  contracta  were  not  illegal,  and  no 
■uch  claim  vaa  made.  The  plaintiff,  as  re- 
ceiver of  the  Gutbrie  tiank,  bas  no  legal 
muthority  to  impeach  or  disaffirm  the  lawful 
and  authorized  acts  of  the  bank,  and, 
-where  ita  contracts  have  been  executed  and 
performed,  a  receiver  subFiequriitly  appoint- 
«d  cannot  litigate  obligations  arising  under 
•uch  contracta  in  anj  action,  legal  or  equit. 
able. 

Alderson,  Receivers,  p.  736,   H  634.  S36. 

The  contracta  in  this  case  were  what  are 
^fined  to  be  "executed  contracts." 

FarringtoQ  v,  Tennessee,  US  I',  S,  083.  24 
X.  ed.  S60. 

And  having  been  executed,  even  if  they 
-were  illegal,  no  action  would  lie  in  favor 
«f  the  receiver  of  the  Guthrie  hank. 

Thnmaa  v.  West  .leniev  R.  Co,  101  V.  S. 
M,  26  L.  ed.  033 ;  St,  I«u>«,  V.  &  T.  H.  R. 
Co.  V.  Terre  HauU  &  I-  B-  Co.  U5  U.  S. 
407,  30  L.  ed.  754,  12  Sup.  Ct.  Rep.  953; 
Pulluian's  Palace  Car  Co.  v.  Central  Transp. 
Co.  171  U.  S.  16],  43  L.  ed.  114,  16  Sup. 
Ct.  Rep.  808. 

The  notes  and  special  deposits  were  bank 
transactions.  The  not*s  were  the  obliija- 
tion*  of  the  Guthrie  bank,  and  the  deposits 
in  the  Kansaa  City  bank  were  used  by  the 
Qnthrie  bank  for  the  purpose  named  in  the 
oontract. 

Hanover  Nat.  Bank  v.  First  Nat.  Bank, 
M  C.  C.  A.  462,  109  Fed.  421;  Jones  v. 
Williams,  139  Mo.  1,  37  L.ILA.  <S2,  <1  Am. 
St  Bep.  436,  39  S.  W.  4B6,  40  B.  W.  363; 
U  lb  ed. 


.American  Preservers'  Trust  v-  Taylor  Mfg. 
Co.  46   Fed.   132. 

Tlic  transactions  and  contracts  were  with- 
in the  power  of  the  Guthrie  bank,  and  with- 
in the  authority  of  its  president. 

Aiiten  V.  United  States  Nat,  Bank,  174 
L'.  S.  123,  43  L.  ed.  020.  10  Sup,  Ct.  Rep. 
028;  Aldrieh  r.  Chemical  Nat.  Bank,  176 
U.  8.  618,  44  L.  ed.  Oil,  20  Sup.  Ct.  Rep. 
-HI8;  Armstrong  v,  Clicniienl  Nnt.  Hank.  27 
C.  C.  A.  001,  54  U.  S.  App.  4(i2,  83  Kiil. 
350;  Wynian  v.  Wallace,  201  U.  8.  230.  50 
L.  ed.  738,  20  -Sup.  Ct  Rep.  403;  UniUd 
States  Xat,  Bank  v.  First  Nat.  Bank,  13 
C.  C.  A.  472,  27  U.  S,  App.  006,  04  Fed. 
985,  2*  C,  C.  A.  B07,  40  U.  S.  App.  67,  79 
Fed.  200;  Bell  v,  Hanover  Nat.  Bank,  37 
Fed.  821;  Coats  v.  Donncll,  04  N.  Y.  168; 
First  Nat-  Bank  v.  Graham,  100  V.  8.  699, 
25  L,  ed.  150;  Whitney  v.  First  Nat.  Bank, 
lfi4  U,  8.  004,  Appx.  and  20  L.  ed.  212,  14 
Sup.  Ct,  Rep.  1216. 

The  Guthrie  bank  recognized  and  ratified 
the  transactions  and  contracts  of  its  Presi- 
dent, Billingsley.  with  the  Kansas  City  hank 
as  its  acts,  and  as  mode  for  Its  use  and 
benefit. 

Martin  v.  MVbb,  110  U.  S.  7,  28  L.  eJ. 
49,  3  Sup,  Ct.  Re[i.  428:  Blanehard  v.  Com- 
mercial Bank,  21  C,  C.  A.  319.  44  U.  S. 
.App,  558,  76  fed-  249;  Burton  t.  Burlcy,  9 
Biss,  -2.53.  13  Fed.  311. 

The  special  deposit  in  this  case  comes 
under  that  class  of  special  deposits  made 
for  the  purpoxr  of  security,  and  a  national 
hank  may  become  the  repository  of  the 
fund  which  is  to  stand  as  security,  and  to 
be  paid  or  applied  under  certain  contingen- 

Buslmcll  V.  Chautauqua  County  Nat. 
Bank.  74  N.  Y.  200;  Sykes  v.  First  Nat. 
Bank,  2  S-  D,  242,  40  N.  W.  1058. 

And  when  such  special  deposit  is  created, 
the  bank  receiving  the  same  is  obligated  to 
apply  it  to  the  payment  of  the  designated 
indebtedness. 

Judy  V.  Farmers  *  T,  Bank,  Bl  Mo.  404. 

A  deposit  is  always  preEinmcd  to  he  gen- 
eral unless  made  special  bv  contract. 

Bank  of  Kentucky  v.  Wi'ster,  2  Pet.  318. 
7  L.  ed.  437;  Brahm  v.  Adkins,  T7  HI.  203. 

It  requires  a  contract  between  the  par- 
ties to  create  a  special  deposit;  otherwise, 
it  will  be  ^neral- 

National  Bank  v.  Millard,  10  Wall.  152, 
19  L.  ed,  807;  Bnnk  of  Blackwell  v.  Dean, 
9  Okla.  628,  00  Pac.  226. 

The  acceptance  and  receipt  of  the  benefits, 
advanta^s,  and  profits  of  the  contracts  pre- 
clude and  estop  the  Guthrie  bank  from  as- 
serting that  they  were  not  made  in  its  be- 
half. 

First  Nat.  Bank  y.  Uaaon,  96  Pa.  113, 
•  11 
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40  Am.  Rep.  632 ;  Roe  v.  Bank  of  Versailles, 
la?  Mo.  424,  67  S.  W.  303. 

The  contract  is  made  up  of  all  of  the 
several  instruments  and  correspondence 
which  were  made  and  wricten  contempora- 
neously. 

2  Parsons,  Contr.  6th  ed.  p.  602;  1  Dan. 
Neg.  Inst.  §  166;  Missouri  P.  R.  Co.  t.  At- 
kinson,  17  Mo.  App.  486;  Brownlee  v.  Ar- 
nold, 60  Mo.  79. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the  receiver  of 
the  Capitol  National  Bank  of  Quthrie,  Okla- 
homa territory,  which  we  shall  call  the  Guth- 
rie bank,  to  recover  the  amount  of  an  alleged 
deposit  in  the  City  National  Bank  of  Kansas 
t542]City,  Missouri,  ♦which  we  shall  call  the  City 
bank.  At  a  trial  without  a  jury  in  the 
circuit  court  the  facts  were  found  and  judg- 
ment was  given  for  the  defendant,  which 
judgment  was  affirmed  by  the  circuit  court 
of  appeals.  75  C.  C.  A.  343,  144  Fed.  587. 
We  give  an  abridgment  of  the  findings  of 
the  circuit  court. 

The  bank  examiner  had  complained  of  ex- 
cessive loans  by  the  Guthrie  bank  and  es- 
pecially of  three  notes  for  $10,000  each, 
made,  respectively,  by  the  Missouri,  Kansas, 
&  Oklahoma  Company,  the  Wild  West  Show 
Company,  and  tlie  Western  Horse  Show 
Company,  and  had  directed  them  to  be  re- 
duced. Thereupon  one  Billingsley,  its  presi- 
dent, who  managed  its  business  with  the  de- 
fendant, wrote  to  the  defendant's  cashier, 
saying:  "1  want  you  to  take  my  note  of 
30,000.00  and  Cr.  my  Bank  with  like  amount 
in  a  special  account,  with  the  understanding 
that  said  account  is  not  to  be  checked 
against.  M>'  reason  for  wanting  this  is  that 
I  have  that  amount  of  excessive  loans  that 
the  Department  is  kicking  about.  .  .  . 
You  will  not  be  out  any  money  and  loan 
and  deposit  will  olTset  each  other  on  your 
books."  The  Guthrie  bank  had  a  general 
deposit  with  the  City  bank,  but  this  on  its 
face  was  a  scheme  for  a  separate  paper 
transaction.  The  proposal  was  accepted, 
Billingsley  sent  his  note,  and  wrote  saying 
that  he  had  given  the  Guthrie  bank  his 
check  on  the  City  bank  for  the  amount, 
adding:  ''And  it  is  agreed  that  said  [Guthrie 
bank]  is  to  keep  this  30  Th  with  you  until 
note  is  retired,  together  with  as  large  a  bal- 
ance as  possible.  .  .  .  Chas.  £.  Billings- 
ley, Preset.'* 

Billingsley  gave  the  above-mentioned 
check  to  the  Guthrie  bank,  which  credited 
it  to  his  personal  account,  in  which  the 
bank's  money  was  kept,  as  will  be  stated  la- 
ter. The  same  day  he  gave  to  the  bank  a 
check  against  his  personal  account  for 
the  same  sum,  which  was  charged  to  that 


account  and  credited  to  bills  receivmble, 
and  thereupon  the  three  notes  objected 
to  by  the  bank  examiner  were  taken  out  of 
the  bank's  assets  and  possession.  What  be- 
came of  them  does  not  appear.  It  was 
argued  from  several  circumstances  not  nec- 
essary to  mention  *that  they  were  paid  by[54 
Billingsley,  but  that  fact  is  not  found.  Bill- 
ingsley does  not  seem  to  have  been  personally 
liable  upon  them,  and  all  that  can  be  said 
is  that  the  scheme  to  get  them  ofT  the  books 
was  carried  out.  The  cashier  of  the 
City  bank  was  away  when  the  letter  with 
Billingsley's  note  arrived,  and  there  were 
telegrams;  after  which  the  City  bank,  on 
September  10  or  11,  1903,  charged  the  note 
to  bills  receivable,  the  check  to  Billingsley, 
and  credited  the  Guthrie  bank  with  $30,000 
on  general  account.  On  September  14  the 
cashier,  having  returned,  transferred  $30,000 
to  a  special  account,  according  to  the  plan. 
Billingsley  was  notified  and  all  transactions 
in  this  matter  thereafter  were  entered  by 
the  City  bank  on  this  special  account. 

On  November  9,   1903,  Billingsley^s  note 
falling  due,  the  account  was  charged  with 
the  amount  and  interest.    The  same  day  a 
letter  from  Billingsley  was  received,  asking 
an  extension.    The  cashier  replied  that  they 
had  charged  his  account  with  the  note,  but 
would  renew  it  on   satisfactory  collateral, 
and  returned  the  note.     Billingsley  answered, 
inclosing  a  note  for  $30,000,  and  requesting 
that  the  former  arrangement  be  continued. 
In  answer  to  this  the  president  of  the  City 
bank  wrote  that  they  preferred  a  demand 
note,  and   that  to  satisfy  the  Comptroller 
they   would   rather   that   it   should   be   for 
$25,000  instead  of  $30,000.     On  November 
30,   1903,  Billingsley  inclosed  his  note  for 
$25,000  in  a  letter  to  the  president,  request- 
ing that  the  proceeds  be  placed  as  a  special 
deposit  to  the  credit  of  the  bank,  and  repeat- 
ing the  old  agreement:  "It  being  expressly 
understood  and  agreed  that  this  fund  is  not 
subject  to  check,  but  is  to  remain  with  the 
City  National  Bank  for  the  payment  of  the 
note,    and    you    are    hereby    authorized   to 
charge  this  note  to  said  account  at  any  time 
you  desire."    Originally  the  note  was  signed 
''Chas.   E.  Billingsley  Pt.,"  and  the  letter 
with  his  name,  without  addition.     On  De- 
cember 12  the  president  of  the  City  bank 
wrote  that  the  note  should  be  signed  in- 
dividually and  the  letter  as  president,  and 
inclosed  the  letter  for  the  change.    Billings- 
ley admitted  the  mistake,  added  "Prest.**  to 
*his  signature,  and  returned  the  letter,  aX[^4i 
the  same  time  authorizing  the  City  bank  to 
strike  off  the  "Pt."  from  the  signature  on 
the  note,  which  was  done. 

On  November  30,  1903,  in  order  to  make 
the  balance  of  the  City  bank  account  on  the 
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books  of  the  Guthrie  bank  correspond  with    panies  that  made  them,  and  that  the  entries 


the  books  of  the  Cit}'  bank,  Billingsley  gave 
the  teller  of  the  Guthrie  bank  his  check 
upon  it  in  favor  of  the  City  Bank  for 
$5,000,  which  was  stamped  paid,  and  the 
amount  credited  to  the  City  bank  on  the 
books  of  the  Guthrie  bank.  On  December  7 
the  Citv  bank  credited  the  Guthrie  bank 
with  $-25,000  on  the  special  account.  It 
credited  2  per  cent  interest  at  the  end  of 
each  month  while  the  account  was  open,  and 
there  was  a  small  deduction  as  the  result 
of  the  first  stage  for  interest  on  the  $30,000 
note,  so  that  on  April  4,  1004,  the  special 
credit  to  the  Guthrie  bank  was  $24,904.54 
On  tliat  day  the  City  bank,  having  no  knowl- 
edge that  the  Guthrie  bank  was  in  a  fail- 
ing condition,  charged  the  note  to  the  ac- 
count, returned  the  same  duly  canceled,  and 
closed  the  account.  Later  on  the  same  dav 
the  Guthrie  bank  failed  and  went  into  the 
hands  of  a  receiver.  The  receiver  notified 
the  Citv  bank  that  the  note  was  not  a  lia- 
bilitv  of  the  Guthrie  bank  and  that  the 
City  bank  would  be  held. 

There  are  few  other  facts  needing  men- 
tion. Statements  of  account  were  made 
month!}*  by  the  banks  to  each  other  up  to 
February  1,  1904,  and  after  that  daily 
reconcilements  were  made.  The  statements 
of  the  City  bank  showed  the  special  or  No. 
2  account  as  well  as  the  general  one,  and 
these  were  entered  in  the  Guthrie  bank 
reconcilement  book  as  No.  1  and  No.  2. 
The  Guthrie  bank  also  recognized  the  exist- 
enci*  of  the  special  account  in  corrections 
sent  to  the  City  bank.  But  the  whole 
amount  appeared  in  its  general  account.  It 
should  be  added  that  the  Guthrie  bank  was  in 
the  habit  of  borrowing  money  by  issuing 
notes  and  crediting  the  proceeds  to  Billings- 
ley's  personal  account,  the  notes  being  paid 
by  Billingsley's  checks.  Billingsley  also 
entered  his  personal  deposits  and  drew  his 
personal  checks  upon  the  same  account.  It 
5]  should  be  added  'further  that  in  the  circuit 
court  both  counsel  agreed  that  it  was  not 
contended  that  the  contract  was  illegal  be- 
cause it  enabled  a  falHC  showing  to  be  made 
of  the  condition  of  the  Guthrie  bank. 

The  plaintiff,  tlie  receiver  of  the  Guthrie 
bank,  argues  that  the  foregoing  transaction 
was  really  a  loan  to  Billingsley,  with  an  at- 
tempted pledge  of  a  deposit  of  the  Guthrie 
bank  in  the  City  bank,  and  is  shown  to  have 
been  so  by  the  facts  that  he  gave  his  per- 
sonal note,  that  he  gave  his  check  on  the  City 
bank  for  the  amount  to  the  Guthrie  bank, 
and  that,  by  means  of  another  correspond- 
ing check,  the  three  notes  objected  to  by  the 
bank  examiner  were  taken  out  of  its  assets 
and  possession.  It  is  added  that  Billings- 
ley was  interested  in  two  at  least  of  these 
notes,  as  he  was  vice  president  of  the  oom- 
h%  li.  cd.  39 
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on  the  books  and  other  facts  show  that  they 
were  paid.  But,  as  we  have  said,  neither 
legal  interest  on  Billingsley's  part  nor  pay- 
ment is  found,  and  we  cannot  find  those 
facts  here.  Generes  v.  Campbell,  11  Wall. 
193,  20  L.  ed.  110.  Leaving  them  on  one 
side,  the  argument  for  the  plaintiff  stands 
mainly  on  the  technicality  tliat  Billings- 
ley, instead  of  merely  writing  the  letter  in 
which  the  agreement  was  embodied,  and  hav- 
ing the  credit  on  special  account  issued 
without  more  to  the  Guthrie  bank,  gave  his 
check  on  the  City  bank  as  the  means  of  get- 
ting the  credit  on  to  the  Guthrie  bank's 
books.  We  will  deal  with  these  arguments 
in  our  own  order  and  way. 

This  suit,  it  will  be  remembered,  is  to  re- 
cover an  alleged  deposit,  and  the  first  thing 
to  notice  is  that  the  whole  business,  from 
beginning  to  end,  was,  and  was  intended  to 
be,  a  mere  juggle  with  books  and  paper  to 
deceive  the  bank  examiner.  The  City  bank 
never  received  anything  from  the  Guthrie 
bank,  the  Guthrie  bank  never  parted  with 
anything  to  the  City  bank,  or  with  anything 
for  the  loss  of  which  the  City  bank  is  re- 
sponsible, if  it  parted  with  anything  at  all. 
It  would  stretch  the  findings  to  say  that  the 
Guthrie  bank  does  not  still  own  the  three 
notes.  But,  if  it  does  not,  the  City  bank 
had  nothing  to  do  with  its  giving  them  up. 
The  supposed  surrender  was  not  a  considera- 
tion to  the  City  bank,  and,  so  far  as  ap- 
pears, 'never  was  known  by  it  to  have  taken [5 4 6* 
place.  It  was  a  transaction  wholly  between 
Billingsley  and  his  own  bank.  So  far  as 
the  surrender  of  the  notes  goes,  the  parties 
stand  exactly  as  if  that  had  taken  place 
without  a  check,  in  consideration  of  Billings 
ley  making  the  note  on  which  the  credit 
was  given  to  the  Guthrie  bank.  It  is  said 
that  the  Guthrie  bank  got  the  money,  but 
did  not  get  the  benefit  of  the  loan.  As  be- 
tween the  banks,  no  one  got  any  money ;  and 
the  only  benefit  of  the  loan  in  fact  or  con- 
templation was  a  swindle  upon  the  bank 
examiner.  If  the  City  bank  should  be  held, 
it  would  be  held  without  ever  having  re- 
ceived a  quid  pro  quo  except  in  the  most 
narrowly  technical  sense.  The  consideration 
would  be  the  delivery  of  Billingsley's  hote 
by  the  Guthrie  bank. 

Again,  the  alleged  deposit  was  a  parol 
contract  made  by  the  letters  of  which  we 
have  given  extracts.  There  is  no  other  con- 
tract but  the  one  so  made.  But,  by  those 
letters,  the  City  bank  did  not  promise  to 
hold  $30,000,  or,  at  the  later  stage,  $25,000, 
to  the  credit  of  the  Guthrie  bank,  out  and 
out.  On  the  contrary,  it  merely  agreed  to 
credit  these  sums  against  the  notes  which 
it  held,  on  the  express  condition  that  no 
checks    should    be    drawn    against    them. 
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snd  that,  when  the  first  note  matured, 
or,  after  the  second,  whenever  the  hank 
pleased,  the  notes  should  he  charged 
against  the  account  and  extinguish  it. 
We  perceive  no  sufficient  ground  for  suh- 
stituting  a  fiction  for  the  only  promise  the 
City  bank  ever  really  made.  If  the  Guthrie 
bank  had  sued  while  it  was  a  going  concern, 
it  could  not  have  recovered,  and  the  re- 
ceiver stands  no  better  than  the  bank. 

This  promise,  however,  the  City  bank 
made  to  the  Guthrie  bank  at  the  first  step 
of  the  transaction,  and  not  to  Billingsley. 
The  plan  was  proposed  as  a  plan  for  the 
help  of  the  Guthrie  bank.  It  provided  from 
the  start  for  a  credit  to  the  Guthrie  bank. 
At  the  moment  when  the  agreement  was 
reached  and  Billingsley  sent  his  note,  he 
signed  a  promise  as  president,  embodying 
the  terms.  He  corrected  the  letter  with  his 
second  note  to  an  official  promise  in  like 
[547]form.  This  meant  a  promise  *by  the  Guthrie 
bank,  and  shows  that  the  Guthrie  bank,  not 
Billingsley,  was  the  other  party  to  the  bar- 
gain. It  is  true  that  Billingsley^s  personal 
obligation  was  given  to  the  City  bank,  but 
the  only  reasonable  interpretation  is  that 
he  lent  his  credit  to  the  bank,  of  which  he 
was  the  leading  spirit,  to  help  it  to  per- 
petrate its  fraud.  It  seems  to  us  too  plain 
for  further  argument  that  the  contract  con- 
cerning the  credit  was  made  between  the 
banki9  at  the  beginning  and  governs  all  that 
happened  later. 

The  only  material  thing  that  happened 
was  Billingsley's  drawing  his  check  on  the 
City  bank  for  the  amount  of  the  loan  and 
depositing  it  to  his  credit  in  his  own  Guth- 
rie bank.  Even  if  this,  as  in  other  cases, 
was  regarded  as  a  deposit  of  the  bank's 
money,  still  it  was  not  quite  logically  con- 
sistent with  his  contract  that  Billingsley 
should  make  his  check  upon  the  City  bank 
for  money  which  it  had  agreed  with  the 
Guthrie  bank  to  credit  to  it.  But  the  check 
was  only  a  documentary  form  to  justify 
the  entry  of  a  deposit.  To  the  City  bank  it 
was  immaterial,  as  the  result  no  less  was 
the  credit  to  the  Guthrie  bank  upon  the 
special  account  and  subject  to  the  terms  to 
which  both  parties  had  agreed.  The  subse- 
quent check  on  the  Guthrie  bank  to  tho 
Guthrie  bank  was  another  documentary  form 
to  give  a  plausible  justification  for  getting 
the  three  notes  out  of  the  assets.  But  witli 
that,  as  we  have  said,  the  City  bank  had 
nothing  to  do. 

In  view  of  the  statement  of  counsel,  at 
the  argument,  to  the  circuit  judge,  that 
they  did  not  contend  that  the  contract  was 
Illegal,  a  disclaimar  repeated  to  us,  and  in 
•14 


view  of  the  possibility  that  the  facts  were 
found  as  they  were  with  that  agreement  in 
view,  we  shall  not  consider  that  aspect  of 
the  case.  It  would  not  help  the  plaintiff. 
McMuUen  v.  Hoffman,  174  U.  S.  639,  43  L. 
ed.  1117,  10  Sup.  Ct.  Rep.  839.  We  are  of 
opinion  upon  the  facts  that  we  have  set 
forth  that  the  courts  below  were  ri^^i. 
Judgment  affirmed. 

Mr.  Justice  White  and  Mr.  Justice  Mo* 
Kenna  dissent. 


•FIRST   NATIONAL    BANK    OF    ALBU-[54t 
QUERQUE,  Appt., 

V. 

GEORGE  F.  ALBRIGHT,  Frank  A.  Hubbell, 
and  F.  W.  Clancy. 

(See  S.  C.  Reporter's  ed.  548-553.) 

Taxation^ of  national  iMinka. 

1.  The  only  taxation  of  national  banks 
contemplated  by  U.  S.  Rev.  Stat,  f  5219, 
U.  S.  Comp.  Stat.  1001,  p.  3502,  is  taxation 
on  shares  of  stock  and  on  real  property. 

Injunction  —  against  Illegal  taxation. 

2.  Equity  will  not  enjoin  a  reassessment 
of  a  tax  on  the  stodc  and  real  property  of  a 
national  bank  because  of  the  apprehension 
that  U.  S.  Rev.  Stat,  f  5219  will  be  violated 
by  the  assessing  officer  in  making  the  assess- 
ment. 

[No.  123.] 

Argued  and  submitted   January  22,   1908. 
Decided  February  24,  1908. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  ik 
decree  which  reversed  a  decree  of  the  Dis- 
trict Court  of  Bernalillo  County,  in  that 
territory,  overruling  a  demurrer  to  a  com- 
plaint  seeking  to  enjoin  the  reassessment  of 
a  tax,  and  remanded  the  cause  with  in- 
structions to  dismiss  the  complaint.  Af- 
firmed. 

See  same  case  below  (N.  M.)  86Pac.  548. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alonxo  B.  McMlllen  argued  the 
cause  and  filed  a  brief  for  appellant: 

The  right  of  the  territorial  legislature  to 
impose  taxes  upon  national  banks  is  limi- 
ted to  two  classes  of  property: 

Note. — ^As  to  taxation  of  national  banks 
— see  notes  to  Proxidenoe  Bank  v.  Billings,  7 
L.  ed.  U.  S.  939,  and  McHeniy  v.  Downer, 
45  L.R«A.   737. 

As  to  when  injunction  restraining  collec- 
tion of  taxes  will  be  wanted — see  notes  to 
Dows  V.  Chicago,  20  £.  ed.  U.  S.  65;  and 
Ogden  City  v.  Armstrong,  42  L.  ed.  U.  S. 
445. 
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(!)  Share*  of  (tock  In  the  name  o(  the 
■hftrcholder,  provided  thAt  the  UisUon 
■hall  not  be  At  k  greater  rate  than  is  aa- 
iiMised  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens,  and  that  shares 
»f  nonresidents  shall  be  taxed  in  the  ci^ 
ur  tnwn  where  the  bank  is  located. 

12)  Real  property  of  national  banks  to 
the  same  extent,  according  to  its  value,  aj 
other  real  property  is  taxed. 

ll'Culloph  V.  Maryland,  i  Wheat.  316,  4 
I.^  ed.  679;  Osbom  v.  Dnnk  ot  United  SUtes, 
»  Wheat.  738,  B  L.  ed,  204 ;  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  166,  30  L.  ed. 
00-2,  T  Sup.  Ct.  Rep.  826;  Owensboro  Nat. 
Bank  v.  Owensbiiro,  173  U.  S.  064,  43  L. 
ed.  8fiO,  19  Sup.  Ct.  Itep.  53T. 

Where  a  national  bank  is  taxed  at  a  rate 
materially  higher  than  all  other  property, 
and  that  discrimination  is  the  result  of  a 
f^eral  rule,  the  necessary  effect  of  which 
is  to  discriminate,  it  denies  to  said  bank 
the  equal  protection  of  the  law;  and  it  ia 
immaterial,  in  seeking  the  protection  of  the 
14th  Amendment,  that  the  discrimination 
Is  also  violative  of  the  provision  of  the  ns- 
tiimal  banking  act.  requiring  equality  of 
taxation  as  against  other  moneyed  capital. 
It  must  follow  as  a  natural  result  that,  if 
a  national  bank  is  discriminated  against 
as  to  all  other  property,  the  discrimination 
is  condemned  by  both  the  provisions  of  the 
national  banking  act  and  the  14tti  Amend- 
ment. 

Wliitbeck  v.  Mercantile  Nat.  Bank,  127  V. 
B.  104,  32  L.  ed.  IIQ,  8  gup.  Ct.  Bep.  1121; 
Mercantile  Nat.  Bank  v.  New  York,  121  U. 
S.  155-167,  30  L.  ed.  901.  902,  7  Sup.  Ct. 
Rep.  828;  New  York  v.  Weaver,  100  U.  S. 
539,  25  L.  ed.  706;  Pelton  v.  Commercial 
Nat.  Bank.  101  U.  S.  143.  25  L.  ed.  001 ; 
Bmer  v.  Boyer,  113  U.  S.  695,  28  L.  ed. 
1090,  G  Sup.  Ct.  Rep.  7011;  Gulf,  C.  t  B. 
P.  R.  Co.  V.  Ellis,  165  U.  B-  154,  41  L.  ed. 
667,  17  Sup.  Ct.  Rpp.  256;  San  Mateo 
County  V.  Southern  P.  H.  Co.  B  Sawy.  238, 
13  Fed.  733;  Santa  Clara  County  v.  South- 
em  P.  H.  Co.  0  Sawy.  166,  18  Fed.  397; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Taylor,  88 
Vcd.  168:  Tavlor  v.  Louisville  t  N.  R.  Co. 
31  C.  C.  A.  637,  60  U.  S.  App.  160,  88  Fed. 
XW:  Stanley  v.  Albany  County,  121  U.  S. 
530.  .to  L.  ed.  1003.  7  Sup.  Sup.  Ct.  Rep. 
1234 1  Cummings  v.  Merchants'  Nat.  Bank, 
101  U.  S.  163,  25  L.  ed.  003;  I.ouisville 
Trust  Co.  V.  Stone.  46  C.  C.  A.  280.  107 
Fed.  306;  Kentucky  Railroad  Tax  Cases, 
115  U.  B.  338,  29  L.  ed.  419,  6  Sup.  Ct. 
Rep.  67  :  Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  8.  237,  33  L.  ed.  895.  10  Sup.  Ct 
Rpp.  633;  New  York  v.  Barker,  179  U.  8. 
285.  45  L.  ed.  193.  21  Sup.  Ct.  Rep.  1)5. 

The  right  to  have  a  ctoud  on  real  estate, 
causnl  hv  an  illegal  tax,  renioved,  and  the 
AS  Ij.  ed. 


right   to   prevent   threatened    Illegal    taxes 
by  injunction,  are  well  established. 

Pelton  T.  Commercial  Nat.  Bank,  101  T'. 
S.  143,  148,  101  L.  ed.  OOl,  902;  Cumminj^i 
V.  Merchants'  Nat.  Bank,  101  U.  S.  163, 
166,  26  L.  ed.  903,  904;  Hillii  v.  Nationul 
Albany  Exch,  Bank,  106  U.  S.  310,  28  I.. 
ed.  1052;  San  Francisco  Nut.  Hank  v.  DocIri-, 
107  U.  S.  76,  40  L.  ed.  872,  25  Sup.  Ct. 
Rep.  384;  Stanley  v.  Albanv  County,  121 
U.  S.  580,  30  L,  ed.  100.1,  7".Sup.  Ct.  Rep. 
1234,  105  U.  S.  .105,  26  h.  ed.  1044;  Uninn 
P.  R.  Co,  V.  Chcycime  (Union  P.  It.  Co.  v. 
Ryan)  113  U.  S.  316,  28  L.  ed.  1008,  .i 
Sup.  Ct.  Rep.  601;  Evansvillc  Nnt.  Bituk 
V.  Britton,  103  U.  S.  3^2,  ->8  L.  ed.  1033; 
5  Pom.  Eq.  Jur.  1  371;  Louisville  Tru-t 
Co.  V.  StonL-  and  Taylor  v.  Louisville  t  H. 
R.  Co.  supra. 

Mr.  Frank  W.  ClMncy  submitted  the 
cause  for  appellees; 

The  proposed  assessment  is  unobjection- 
able as  far  as  plainfifT  is  concerned. 

It  is  clearly  less  thnn  the  territorial  stat- 

Albuqucrque  Nat.  Bunk  v.  Pcren,  147  V. 
S.  89,  37  L.  ed.  91.  13  Sup.  Ct.  Rep.  104: 
Nickerson  v.  Kimball.  Thomp'iOu.  Nat.  Bunk 
Cas.  409;  Wagoner  v.  I-oomis.  37  Ohio  St. 
681:  Carroll  v.  Aluup,  107  Tenn.  257.  (i4 
S.  W.  200;  People  rx  rel.  Youmans  v.  Dola- 
ware  Count.v.  00  N.  V.  381. 

It  makes  no  discrimination  nj^inst  na- 
tional banks. 

Tnll)ott  V.  Silver  B.iw  Couiitv.  130  V.  S. 
447.  35  L.  nl.  213.  11  Sup.  Ct.  Po-p.  .■.94: 
Mercantile  Nat.  Bank  v.  New  York.  121  U. 
S.  1.1.5.  30  r...  ed,  {Hil.  7  Sup,  Ct.  Rep,  »26; 
Pelton  V.  Commpri-iat  Nnf.  Hiink.  101  U. 
S.  146.  25  L.  cil.  902:  First  Xnt.  Bunk  v. 
ChchalM  County.  Ifi.O  V.  S.  461.  4B2,  41 
L.  e.1.  1078.  17  Sup.  Ct.  R.']..  020. 

It  involves  no  denial  of  the  equal  pro- 
twlion  of  the  la«s. 

Bell's  Cap  R,  Co.  v,  Pviin-vlvaniii.  134 
r.  S.  237.  3.1  T..  ed.  893.  10  Sup.  Ct.  1!p|.. 
5.1.1:  Merchanfs'  tt.  M.  N.-it.  B.ink  v.  Pcim- 
nylvani.1.  1B7  U.  S.  404.  42  L,  ed,  237,  17 
Sup.  Ct.  Rep.  H20:  New  York  v.  Rnrkrr. 
179  U.  S.  280.  45  1..  ed.  104.  21  Sup.  Ct. 
Rep.  121;  Miihif^n  C.  R.  Co.  v.  PoHcrs, 
■01  V.  R.  293,  50  L.  ed.  761,  26  Sup.  Ct. 
Rep.  450. 

Mr.  .Tustioe  lIolmcK  delivered  the  opin- 
ion of  the  court: 

This  is  a  complaint  or  bill  against  the 
assessor,  the  treasurer  and  c*  officio  col- 
lector, and  the  district  attorney  of  the  coun- 
ty of  Bemalillo,  New  Mexico,  to  enjoin  the 
j'cs^scBsment  of  a  tax  on  stock  and  real  es- 
tate for  the  year  1003  upon  the  platntilT 
bank,  which  the  plaintiff  is  informed  and  be- 
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lieves  the  defendants  will  attempt.  The  bill 
alleges  that  the  plaintiff  gave  the  assessor  a 
list  in  which  capital  stock,  surplus,  and  real 
estate  were  lumped  in  a  single  item  with  a 
sinprle  valuation  of  $90,000.  Thereupon  the 
assessor  made  a  different  valuation,  lump- 
ing the  capital  stock  and  valuing  it  at  GO 
per  cent  of  its  par  value,  and  giving  separate 
figures  for  the  surplus  and  the  several  par- 
cels of  real  estate,  the  total  being  $150,542. 
Thin  wan  aHirmed  by  the  territorial  board  of 
equalization  on  appeal.  Afterwards  the 
plaintiff  paid  the  amount  admitted  by  it  to 
be  due.  and  was  sued  for  the  residue;  but 
the  suit  was  dismissed,  the  district  attor- 
ney giving  out  that  a  new  as<>essment  would 
be  made.  It  is  alleged  that  the  assessor,  in 
1003,  announced  as  his  method  of  valuation 
that  all  property  except  bank  property  and 
bank  shares  would  be  assessed  at  one  third 
of  its  real  value,  but  that  he  would  assess 
banks  at  GO  per  cent  of  the  capital  stock  and 
surplus  in  addition  to  their  real  estate; 
that  he  did  as  he  announced,  and  also  as- 
sessed the  real  estate  without  deducting  the 
value  "from  the  valuation  of  other  property 
assessed  against  said  banks.*'  Beside  the 
[552] prayer  for  an  injunction  'there  is  another 
that  the  treasurer  and  tx  officio  collector  be 
ordered  to  cancel  the  above-mentioned  as- 
sessment upon  his  books.  There  was  a  de- 
murrer, which  was  overruled  below,  but  sus- 
tained by  the  supreme  court  of  the  territory, 
with  directions  to  dismiss  the  complaint. 

The  complaint  admits  that  the  plaintiff's 
r(*tum  was  not  in  accordance  with  the  law, 
and  the  supreme  court  of  the  territory  says 
that  both  that  and  the  assessment  were  bad, 
and  that  a  reassessment  is  authorized  by 
local  law.  We  see  no  reason  to  reverse  iU 
decision  upon  that  point.  If  a  reassessment 
is  made,  that  now  on  the  treasurer's  books 
will  be  disposed  of  and  will  be  no  cloud  up- 
on the  plaintiff's  title,  so  that  the  whole 
qiie:«tion  is  whether  a  reassessment  shall  be 
made.  The  plaintiff's  objection  is  not  the 
technical  one  that  no  reassessment  is  au- 
thorized by  statute,  but  the  substantial  ap- 
prehension tliat  the  shares  will  be  taxed  "at 
a  greater  rate  tlian  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens,"  contrary  to  the  words  of  Rev.  Stat. 
If  5219,  U.  S.  Comp.  Stat.  1901,  p.  3602,  and 
that  the  value  of  real  estate  separately  as- 
sesstnl  and  taxed  will  not  be  deducted  from 
the  valuation  of  shares,  as  it  is  thought  to 
be  implied  by  that  section  and  required  by 
the  territorial  laws  of  1891,  chap.  40  (Comp. 
I^ws,  1897,  §  259),  that  it  should  be. 

We  assume  that  such  an  assessment  of 
shares  as  is  apprehended  would  be  invalid 
under  Rev.  Stat.  §  5219.  First  Nat.  Bank 
v.  Chapman.  173  U.  S.  205.  210.  220.  43  L. 
ed.   GG9,   674,   G75,   19   Sup.   Ct.   Rep.  407. 


We  assume  that  it  would  be  inTalid  none 
the  less  if  disguised  as  a  tax  on  60  per  eent 
of  the  par  value,  if  other  moneyed  capital 
was  uniformly  and  intentionally  assessed  at 
one  third  of  its  actual  value  and  if  60  jier 
cent  of  the  par  value  of  the  bank  shares  was 
more  than  one  third  of  their  actual  value. 
Accidental  inequality  is  one  thing,  inten- 
tional and  systematic  discrimination  anoth- 
er. Sec,  further,  Ra^inond  v.  Chicago  Tnion 
Traction  Co.  207  U.  S.  20.  ante.  78,  28  Sup. 
Ct.  Rep.  7.  We  agree  with  the  plaintiff  that 
the  only  taxes  contemplated  by  §  5219  are 
taxes  on  the  shares  of  stock  and  taxes  on  the 
real  estate.  Owensboro  Xat.  *Bank  v.  Owens- [563 
boro,  173  U.  S.  G64,  009,  43  L.  ed.  850,  862,  19 
Sup.  Ct.  Rep.  537.  Hence,  while  the  law  does 
not  consider  the  nature  of  the  bank's  invest- 
ments not  taxed  in  fixing  the  value  of  its 
stock  (Palmer  v.  Mc3^Iahon,  133  U.  S.  6G0, 
33  L.  ed.  772,  10  Sup.  Ct.  Rep.  324),  it  may 
be  argued  consistently  with  the  decisions 
that  real  estate  taxed  to  the  bank,  and  land 
out  of  the  territory,  which  could  not  be 
taxed  by  it  at  all  (Union  Refrigerator  Tran- 
sit Co.  V.  Kentucky,  199  U.  S.  194, 50  L.  ed. 
150,  20  Sup.  Ct.  Rep.  86).  are  meant  to  be 
deducted  by  Rev.  Stat,  f  5219,  and  are  re- 
quired to  be  by  the  territorial  law.  But  we 
agree  with  the  supreme  court  of  the  terri- 
tory that  the  time  for  deciding  these  and 
other  questions  has  not  come. 

The  acceptance  of  what  was  admitted  to 
be  due  created  no  estoppel  to  demand  more. 
There  are  no  such  precise  averments  in  the 
complaint  as  would  warrant  our  assuming 
that  no  assessment  could  be  made  for  a  fur- 
ther amount,  still  less  that  none  in  an^v  form 
could  be  made,  when  there  is  no  valid  one 
upon  the  bpoks.  We  cannot  tell,  and  much 
more  positive  averments  of  intent  than 
those  before  us  would  not  warrant  a  court  in 
prejudging,  what  the  assessing  officer  will 
do.  It  is  not  for  a  court  to  stop  an  officer 
of  this  kind  from  performing  his  statutory 
duty  for  fear  he  should  perform  it  wrongly. 
The  earliest  moment  for  equity  to  interfere 
is  when  an  assessment  has  been  made.  Prob- 
ably it  will  be  made  with  caution,  after  thia 
case. 

Judgment  affirmed. 


•HERRIXG-HALL-MARVIN    SAFE  C0M-[5»^ 
PANY,  Petitioner, 

V. 

HALL'S  SAFE  CO^^IPANY,  Edward  C.  Hall, 
William  H.  Hall,  and  Charles  O.  Hall. 

(See  S.  C.  Reporter's  ed.  554-560.) 

Unfair  competition  —  use  of  one*s  own 
name. 

The   purchaser  of  all   the  property  and 
assets  as  a  going  concern,  together  with  the 

ao6  V.  s. 
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ImBineM,  good  will,  and  trade  righU  of  a 
aaie  and  lock  manufacturing  company  which 
%tt8  to  wind  up  its  airairs,  has  the  right  to 
use  the  surname  of  the  founder,  where 
tliat  name  had  acquired  a  commercial  value, 
jmd  to  be  protected  by  an  injunction  against 
a  rival  safe-making  corporation  organized 
by  the  sons  of  the  founder,  who  were  mem- 
bers of  the  original  corporation,  forbidding 
the  use  of  the  surname  of  such  founder, 
either  alone  or  in  combination,  in  the  cor- 
porate name,  on  safes,  or  in  advertisements, 
unless  accompanied  by  information  that 
the  corporation  is  not  the  original  corpora- 
tion or  its  successor,  or  that  the  article  is 
act  the  product  of  such  original  company  or 
its  successor. 

[No.  136.] 

Aigued  January   30,    1908.     Decided  Feb- 
ruary 24,  1908. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
tlie  Sixth  Circuit  to  review  a  decree  which, 
niversing  in  part  and  modifying  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Ohio,  enjoined  certain  use  of  a  sur- 
name as  unfair  competition.  Modified  by 
making  the  injunction  more  specific,  and,  as 
modified,  affirmed. 

See  same  case  below,  14  LJIJI.(N.S.) 
1182,  76  C.  C.  A.  496,  146  Fed.  37. 

The  facts  are  stated  in  the  opinion. 

Mr.  liawrcnce  Mnxwell,  Jr.,  argued  the 
eause,  and,  with  Mr.  Charles  H.  Aldrich, 
filed  a  brief  for  petitioner: 

''Hall's  Safes"  was  a  trade  name  of  the 
old  concern,  indicating  the  source  of  manu- 
facture. 

The  trade  name  passed  to  the  purchaser 
as  part  of  the  good  will  of  the  old  concern. 

Sebastian,  Trade-Marks,  4th  ed.  308; 
Menendez  t.  Holt,  128  U.  S.  614,  32  L.  ed. 
626,  9  Sup.  Ct.  Rep.  143;  Brown  Chemical 
Co.  ▼.  Meyer,  139  U.  S.  540,  548,  35  L.  ed. 
247,  260,  11  Sup.  Ct.  Rep.  625;  LePage  Co. 
T.  Russia  Cement  Co.  17  L.R.A.  354,  2  C.  C. 
A.  555,  5  U.  S.  App.  112,  51  Fed.  943; 
Russia  Cement  Co.  v.  LePage,  147  Mass. 
206,  9  Am.  St.  Rep.  685,  17  N.  E.  304. 

The  defendants  were  not  entitled  to  ap- 
propriate the  good  will  of  the  old  concern 
by  carrying  on  business  under  a  corporate 
title  substantially  the  same,  and  by  calling 
their  product  "HalPs  Safes." 

Menendez  v.  Holt,  128  U.  S.  514,  621,  522, 32 
L.  ed.  526,  528,  9  Sup.  Ct.  Rep.  143;  Russia 
Cement  Co.  v.  LePage,  supra;  LePage  Co.  v. 
Russia  Cement  Co.  17  L.RJ^.  354.  2  C.  C. 
A.  655,   6   U.   S.   App.    112,  61    Fed.  941; 

Note. — ^As  to  right  to  use  one's  own  name 
as  trademark  or  trade  name— see  note  to 
Donnell   v.   Herring-Hall-Marvin   Safe  Co., 
«»f»t'»   481. 
U  Ii.  ed. 


Hoxie  V.  Chaney,  143  Mass.  692,  68  Am. 
Rep.  149,  10  N.  E.  713;  Chas.  S.  Higgins 
Co.  V.  Higgins  Soap  Co.  144  N.  Y.  462,  27 
L.R.A.  42,  43  Am.  St.  Rep.  769,  39  N.  E. 
490;  Dodge  Stationery  Co.  v.  Dodge,  145 
Cal.  380,  78  Pac.  879;  Holmes,  Booth,  & 
Haydens  v.  Holmes,  B.  A,  A.  Mfg.  Co.  37 
Conn.  278,  9  Am.  Rep.  324;  Myers  v.  Kal- 
amazoo Buggy  Co.  54  Mich.  215,  52  Am. 
Rep.  811,  19  N.  W.  961,  20  N.  VV.  645; 
Smith  V.  David  H.  Brand  &  Co.  67  N.  J. 
Eq.  529,  58  Atl.  1029;  Duryea  v.  National 
Starch  Mfg.  Co.  25  C.  C.  A.  139,  45  U.  S. 
App.  649,  79  Fed.  651. 

The  injunction  awarded  by  the  court  of 
appeals  is  inadequate  on  any  theory  of  the 
plaintiffs  rights. 

Swift  k  Co.  V.  United  States.  196  U.  S. 
375,  401,  49  L.  ed.  518,  526,  25  Sup.  Ct. 
Rep.  276;  New  York,  N.  H.  &  H.  R.  Co.  v. 
Interstate  Commerce  Commission,  200  U.  8. 
361,  404,  60  L.  ed.  515,  526,  26  Sup.  Ct. 
Rep.  272 ;  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 
163  U.  S.  169,  204,  41  L.  ed.  118,  131,  16 
Sup.  a.  Rep.  1002;  Dodge  Stationery  Co. 
V.  Dodge,  supra. 

The  cross  bill  was  properly  dismissed. 

Brown  Chemical  Co.  v.  Meyer,  supra; 
Menendez  v.  Holt,  128  U.  S.  614,  32  L.  ed. 
526,  9  Sup.  Ct.  Rep.  143;  Kidd  v.  Johnson, 
100  U.  S.  617,  25  L.  ed.  769;  Dr.  S.  A.  Rich- 
mond Nervine  Co.  v.  Richmond,  159  U.  S. 
293,  302,  40  L.  ed.  156,  160,  16  Sup.  Ct. 
Rep.  30;  Thynne  v.  Shove,  L.  R.  46  Ch.  Div. 
580;  Levy  v.  Walker,  L.  R.  10  Ch.  Div. 
436. 

If  "Hairs  Safes''  was  a  trade  name  in- 
dicating the  source  of  manufacture,  and  was 
sold  to  plaintiff's  predecessor,  the  right  ac- 
quired was  necessarily  exclusive. 

Russia  Cement  Co.  v.  LePage,  supra; 
Levy  V.  Walker,  L.  R.  10  Ch.  Div.  449; 
Kidd  V.  Johnson,  100  U.  S.  617,  619,  26  L. 
ed.  769,  770. 

Messrs.  Jndson  Harmon  and  William 
C.  Cochran  argued  the  cause  and  filed  a 
brief  for  respondents: 

The  decision  in  Howe  Scale  Co.  v.  Wyck- 
off,  Seamans  &  Benedict,  198  U.  S.  118, 
49  L.  ed.  972,  26  Sup.  Ct.  Rep.  609,  is  de- 
cisive of  the  ease  at  bar. 

The  doctrine  of  this  case  has  been  ap- 
plied under  circumstances  closely  resembling 
the  case  at  bar. 

National  Starch  Mfg.  Co.  v.  Duryea,  41 
C.  C.  A.  244,  101  Fed.  117;  Montreal  Litho- 
graphing Co.  V.  Sabiston  [1899]  A.  C.  610; 
Hunt  V.  Trego  [1896]  A.  C.  26;  Knoedler 
V.  Boussod,  47  Fed.  466,  20  L.R.A.  733,  6 
C.  C.  A.  305,  14  U.  S.  App.  336,  66  Fed. 
895;  Bassett  v.  Percival,  6  Allen,  347; 
Hoxie  V.  Chaney,  143  Mass.  696,  68  Am. 
Rep.  149,  10  N.  £.  713;  Lawrence  v.  Hull, 
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160  MaM.  260,  47  N.  E.  1001 ;  Marcus  Ward 
k  Co.  V.  Ward,  40  N.  Y.  S.  R.  792,  16  N. 
y.  Supp.  913;  Morgan  v.  Schuyler,  79  N. 
Y.  494,  36  Am.  Rep.  543 ;  Reeves  v.  Denicke, 
12  Abb.  Pr.  N.  S.  97 ;  William  Rogers  Mfg. 
Co.  V.  Simpson,  H.  &  M.  Co.  64  Conn.  627, 
9  Atl.  395;  Cottrell  v.  Babcock  Printing 
Press  Mfg.  Co.  54  Conn.  122,  6  Atl.  791; 
Williams  v.  Farrand,  88  Mich.  473,  14 
LJI.A.  161,  50  N.  W.  446;  White  v.  Trow- 
bridge,  216  Pa.  11,  64  Atl.  862;  Iowa  Seed 
Co.  V.  Dorr,  70  Iowa,  486,  59  Am.  Rep. 
446,  30  N.  W.  866;  Moreau  v.  Edwards,  2 
Tenn.  Ch.  349;  McGowan  Bros.  Pump  & 
Mach.  Co.  V.  McGowan,  22  Ohio  St.  370; 
Chattanooga  Medicine  Co.  v.  Thedford,  58 
Fed.  349;  Fish  Bros.  Wagon  Co.  t.  LaBelle 
Wagon  Works  (Fish  Bros.  Wagon  Co.  v. 
Fish)  82  Wis.  563,  16  L.R.A.  453,  33  Am. 
St.  Rep.  72.  52  N.  W.  595;  Hazelton  Boiler 
Co.  V.  Hazelton  Tripod  Boiler  Co.  142  111. 
508,  30  N.  E.  339;  Helmbold  v.  Hclmbold 
Mfg.  Co.  53  How.  Pr.  459;  Horton  Mfg.  Co. 
y.  Horton  Mfg.  Co.  18  Fed.  817;  Armington 
ft  S.  Co.  V.  Palmer,  21  R.  I.  116,  43  L.R.A. 
95,  79  Am.  St.  Rep.  786,  42  Atl.  308;  Bagby 
ft  R.  Co.  V.  Rivers,  87  Md.  420,  40  L.R.A. 
632,  67  Am.  St.  Rep.  357,  40  Atl.  171; 
Holmes,  Booth,  ft  Haydens  v.  Holmes,  B.  ft 
A.  Mfg.  Co.  37  Conn.  295,  9  Am.  Rep.  324; 
Trego  v.  Himt  [1896]  A.  C.  7. 

The  cases  cited  for  complainant  may  be 
elassified  as  follows: 

(1)  Cases  in  which  the  name  in  dispute 
was  made  a  trademark,  used  on  labels, 
brands,  etc.,  and  given  to  the  firm  or  cor- 
poration by  the  retiring  partner  or  stock- 
holder, the  firm  or  company  going  on  as 
before: 

Dr.  S.  A.  Richmond  Nervine  Co.  v.  Rich- 
mond, 169  U.  S.  293,  298-300,  40  L.  ed.  155, 
159,  160,  16  Sup.  Ct.  Rep.  30;  Russia 
Cement  Co.  v.  T^Page,  147  Mass.  211,  9 
Am.  St.  Rep.  685,  17  N.  E.  304;  LePage 
T.  Russia  Cement  Ca  17  L.R.A.  354,  2  C. 
C.  A.  555,  5  U.  S.  App.  112,  51  Fed.  941; 
Hoxie  V.  Chancy,  143  Mass.  592,  58  Am. 
Rep.  149,  10  N.  E.  713;  Merry  v.  Hoopes, 
111  N.  Y.  416,  18  N.  E.  714;  Frazer  v. 
Frazer  Lubricator  Co.  121  111.  159,  2  Am. 
St.  Rep.  73,  13  N.  B.  639;  Spieker  v.  Lash, 
102  Cal.  42,  36  Pac.  362. 

(2)  Cases  in  which  the  vendor  sold  out 
his  interest  in  a  firm,  or  his  stock  in  a 
company,  which  he  had  organized,  and  to 
which  he  had  given  his  name  or  some  ar- 
tificial name,  and  which,  by  the  terms  of 
the  agreement,  kept  right  on  doing  business 
in  that  name. 

Menendez  v.  Molt,  128  U.  S.  614,  622,  32 
L.  ed.  626,  528,  9  Sup.  Ct.  Rep.  143;  Chas. 
8.  Hig<:^ins  Co.  v.  Higgins  Soap  Co.  144 
N.  Y.  462,  27  L.R.A.  42,  43  Am.  St.  Rep. 
769,  39  N.  E.  490;  Myers  v.  Kalamazoo 
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Buggy  Go.  54  Mich.  216,  52  Am.  Rep.  811, 
19  N.  W.  961,  20  N.  W.  646;  Dodge  SU- 
tionery  Co.  v.  Dodge,  146  Cal.  387,  78  Pac. 
879;  Holmes,  Booth,  ft  Haydens  v.  Holmes, 
B.  ft  A.  Mfg.  Co.  supra;  Noera  v.  H.  A. 
Williams  Mfg.  Co.  158  Mass.  110,  32  K.  E. 
1037;  Smith  v.  David  H.  Brand  ft  Co.  67 
N.  J.  Eq.  529,  58  Atl.  1029;  Lamb  Knit- 
Goods  Co.  V.  Lamb  Glove  ft  Mitten  Co.  120 
Mich.  159,  44  L.R.A.  841,  78  N.  W.  1072; 
Penberthy  Injector  Co.  v.  Lee,  120  Mich. 
174,  78  N.  W.  1074;  Brass  ft  Iron  Works  v. 
Payne,  50  Ohio  St.  117,  19  LJELA.  82,  33  N. 
£.  88;  Burckhardt  v.  Burckhardt,  36  Ohio 
St.  279,  42  Ohio  St.  477,  51  Am.  Rep.  842; 
Labouchere  v.  Dawson,  L.  R.  13  Eq.  322. 

<3)  Cases  in  which  corporate  franchises, 
name,  and  good  will  in  the  hands  of  a  re- 
ceiver are  sold  under  an  order  of  court, 
expressly  naming  such  things. 

Peck  Bros,  ft  Co.  v.  Peck  Bros.  Co.  62 
L.R.A.  81,  61  C.  C.  A.  251,  113  Fed.  291. 

(4)  Cases  in  which  a  dissolution  of  part- 
nership is  effected  by  legal  proceedings,  and 
the  property  and  good  will  of  the  firm  are 
sold  to  that  partner  who  bids  the  highest. 

Levy  v.  Walker,  L.  R.  10  Ch.  Div.  436; 
Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio  St.  93. 
31  L.R.A.  657,  43  N.  E.  325. 

In  matters  of  property,  right  of  control 
and  of  contract,  the  corporation  is  a  legal 
entity,  entirely  distinct  from  the  stock- 
holders, and  the  corporation  can  no  more 
dispose  of  their  individual  property  and 
rights  than  they,  as  individuals,  can  dispose 
of  its. 

Bank  of  Augusta  v.  Earle,  13  Pet.  519. 
586,  587,  10  L.  ed.  274,  306,  307 ;  Richmon.l 
ft  I.  Constr.  Co.  v.  Richmond,  N.  I.  ft  B. 
R.  Co.  34  L.RJI.  625,  15  C.  C.  A.  289,  31 
U.  S.  App.  712,  68  Fed.  105;  Bronson  v. 
La  Crosse  ft  M.  R.  Co.  2  Wall.  302,  17  L. 
ed.  728;  Van  Allen  v.  Assessors  (Churchill 
V.  Utica)  3  Wall.  584,  18  L.  ed.  234;  Queen 
V.  Amaud,  9  Q.  B.  806. 

Practical  interpretation  of  the  contract 
by  the  parties  by  their  conduct,  before  any 
controversy  arose,  should  be  decisive  of  the 
question,  even  if  the  language  of  the  option 
of  purchase  and  tlie  various  bills  of  sale 
left  any  doubt  as  to  the  intention  of  IlalFs 
Safe  ft  Lock  Co.  not  to  convey  its  namo. 

Merriam  v.  United  States,  107  U.  S.  441. 
27  L.  ed.  533,  2  Sup.  Ct.  Rep.  536;  TiUitt 
V.  Mann,  43  C.  C.  A.  617,  104  Fed.  421: 
Topliflr  V.  Topliff,  122  U.  S.  131,  30  L.  ed. 
1114,  7  Sup.  Ct.  Rep.  1057;  Chicago  v.  Shel- 
don,  9  Wall.  50,  64,  19  L.  ed.  594. 

It  is  not  enough  to  say  that  defendants 
have  been  guilty  of  misrepresentation  or 
false  advertising, — which  we  deny,— or  that 
people  have  purchased  safes  from  them,  be- 
lieving tliey  were  dealing  with  the  old  Hall  « 
Safe  ft  Ixxjk  Co., — which  we  also  deny.     It 
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must  appear  that  they  have  succeeded  in 
palming  off  goods  of  their  manufacture  as 
the  goods  of  the  complainant,  or  the  action 
for  unfair  competition  fails. 

Goodyear's  India  Rubber  Glove  Co.  ▼. 
Goodyear  Rubber  Co.  128  U.  S.  598,  604,  82 
L.  ed.  535,  537,  0  Sup.  Ct.  Rep.  166;  Brown 
Chemical  Co.  v.  Meyer,  139  U.  S.  544,  35  L. 
ed.  249,  11  Sup.  Ct.  Rep.  625;  Howe  Scale 
Co.  V.  Wyckoff,  Seamans  &  Benedict,  198 
U.  S.  118,  140,  49  L.  ed.  972,  986,  25  Sup. 
Ct.  Rep.  609;  American  Washboard  Co.  v. 
Saginaw  Mfg.  Co.  50  L.R.A.  609,  43  C.  C. 
A.  237,  103  Fed.  281;  Computing  Scale  Co. 
V.  Standard  Computing  Scale  Co.  55  C.  C. 

A.  465,  118  Fed.  965;  Centaur  Co.  v.  Mar- 
shall, 38  C.  C.  A.  417,  97  Fed.  785  (  Allen 

B.  Wrisley  Co.  v.  Iowa  Soap  Co.  59  C.  C. 
A.  56,  122  Fed.  796;  Baker  v.  Baker,  53  C. 

C.  A.  159,  115  Fed.  297. 

After  the  expiration  of  patents  protect- 
ing articles  of  manufacture  which  have  be- 
come popularly  known  by  the  name  of  the 
inventor,  anyone  may  make  and  sell  them 
by  that  name,  the  only  restriction  being  Uiat 
be  must  not  use  false  or  misleading  labels, 
marks,  or  advertisements  to  induce  pur- 
chasers to  believe  that  the  goods  he  manu- 
factures are  the  product  of  another  manu- 
facturer. 

Holzapfors  Compositions  Co.  v.  Rathjen's 
American  Composition  Co.  183  U.  S.  1,  13, 
40  L.  ed.  49,  56,  22  Sup.  Ct.  Rep.  6;  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.  103  U.  S.  169, 
185,  41  L.  ed.  118,  124,  16  Sup.  Ct.  Rep. 
1002;  Goodycar's  India  Rubber  Glove  Mfg. 
Co.  V.  Goodyear  Rubber  Co.  128  U.  S.  598, 
32  L.  ed.  535,  9  Sup.  Ct.  Rep.  166;  Dover 
Stamping  Co.  v.  Fellows,  163  Mass.  195,  28 
I-.R.A.  448,  47  Am.  St.  Rep.  448,  40  N.  E. 
105:  Horlick's  Food  Co.  v.  Elgin  Milkine 
Co.  56  C.  C.  544,  120  Fed.  264;  Brill  v. 
Singer  Mfg.  Co.  41  Ohio  St.  127,  52  Am. 
Rep.  74;  Centaur  Co.  v.  Heinsfurter,  28 
C.  C.  A.  581,  56  U.  S.  App.  7,  10,  13-16,  84 
Fed.  955;  Centaur  Co.  v.  Marshall,  supra; 
Wheeler  k  W.  Mfg.  Co.  v.  Shakcspear,  39  L. 
J.  Ch.  N.  S.  36;  Linoleum  Mfg.  Co.  v.  Nairn, 
L.  R.  7  Ch.  Div.  834. 

This  court  thought  advertisements  of  ex- 
actly the  same  nature  made  by  the  Reming- 
ton-Sholes  Co.  and  dealers  in  its  machines 
no  ground  for  an  injunction. 

Ilowe  Scale  Co.  v.  Wyckoff,  Seamans,  & 
Benedict,  198  U.  S.  118,  49  L.  ed.  972,  25 
Sup.  Ct.  Rep.  609. 

If  advertisements  made  without  authority 
by  dealers  were  fraudulent,  the  remedy  is 
against  the  party  who  committed  the  wrong. 

Brown  Chemical  Co.  v.  Meyer,  139  U.  S. 
545,  35  L.  ed.  249,  1 1  Sup.  Ct.  Rep.  625. 

Even  if  it  should  be  thought  proper  to 
enjoin  such  advertising,  the  decree  ought 
not  to  go  further,  and  enjoin  the  company 
52  Ii.  ed. 


from  doing  business  in  its  corporate  name, 
or  from  advertising  and  selling  ''Ilairs 
Safes,"  marked  with  its  corporate  name  and 
address.  It  is  the  office  of  an  injunction  to 
prevent  the  continuance  of  misconduct,  and 
not  to  punish  defendants  by  depriving  them 
of,  or  curtailing,  their  natural  rights. 

Genesee  Salt  Co.  v.  Biirnap,  20  C.  C.  A. 
27,  43  U.  S.  App.  251,  73  Fed.  818;  Sin^i^r 
Mfg.  Co.  V.  June  Mfg.  Co.  163  U.  S.  10!), 
185,  199,  200,  41  L.  ed.  118.  124,  129,  130, 

16  Sup.  Ct.  Rep.  1002;  Singer  Mfg.  Co.  v. 
Bent,  163  U.  S.  205,  41  L.  ed.  131,  10 
Sup.  Ct.  Rep.  1016;  Hoxie  v.  Chancy,  143 
Mass.  597,  58  Am.  Rep.  149,  10  N.  E. 
713;  Dodge  Stationery  Co.  v.  Dodge,  145 
CaL.393,  78  Pac.  879;  Centaur  Co.  t.  Mar- 
shall, supra. 

Complainant  does  not  come  into  court 
with  clean  hands;  it  has  been  guilty  of  the 
unfair  competition  and  attempts  to  confuse 
the  public,  of  which  it  complains;  and,  by 
reason  of  these  false  and  misleading  ad- 
vertisements, it  has  forfeited  any  right 
it  might  have  had  to  equitable  relief. 

Clinton  E.  Wordon  &  Co.  v.  California 
Fig  Syrup  Co.  187  U.  S.  616,  47  L.  ed.  282. 
23  Sup.  Ct.  Rep.  161;  Manhattan  Medicine 
Co.  V.  Wood,  108  U.  S.  222,  223,  227,  27 
L.  ed.  707,  708,  709,  2  Sup.  Ct.  Rep.  430; 
Knoedlcr  v.  Glacnzer,  20  L.R.A.  733,  5  C. 
C.  A.  305,  14  U.  S.  App.  330,  55  Fed.  900; 
Raymond  v.  Royal  Baking  Powder  Co.  29 
C.  C.  A.  249,  65  U.  S.  App.  575,  85  Fed. 
231;  Hegcnian  &  Co.  v.  Ilegoman,  8  Daly. 
22;  Kraus«<  v.  Jos.  R.  Peebles*  Sons  Co.  58 
Fed.  587;  Buckland  v.  Rice,  40  Ohio  St. 
526;  Connell  v.  Reed.  128  Mass.  477,  35 
Am.  Rep.  397;  Siegert  v.  Abbott,  61  Md. 
276,  48  Am.  Rep.  101;  Prince  Mfg.  Co.  v. 
Prince's  Metallic  Paint  Co.   135  N.  Y.  24, 

17  LJR.A.  129,  31  N.  E.  990. 

The  plaintiff,  having  demonstrated  sudi- 
ciently  that  it  cannot  be  trusted  to  deal 
fairly,  should  either  be  deprived  entirely  of 
the  privilege  of  receiving  and  opening  letters 
not  plainly  addressed  to  it  or  to  the  "Suc- 
cessor of  Hairs  Safe  &  Ix)ck  Co.,**  or  should 
be  regulated  in  some  efficient  way  by  the 
court  of  equity  to  which  it  appeals. 

Dr.  David  Kennedy  Corp.  v.  Kennedy,  165 
N.  Y.  353,  69  N.  E.  133. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  the  suit  referred  to  in  Donnell  v. 
Herring-Hall-Marvin  Safe  Co.  [208  U.  S. 
267,  ante,  481,  28  Sup.  Ct.  Rep.  288],  It 
was  brought  by  the  petitioner  against  the 
respondents  to  enjoin  them  from  carrying 
on  their  business  under  their  present  name 
or  any  name  calculated  to  make  purchasers 
believe  that  they  are  dealing  with  the  estab- 
lishment founded  by  Joseph  L.  Hall,  or  with 
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the  plaintiff,  and  also  to  enjoin  them  from 
advertising  or  marking  their  product  as 
Hairs  safes.  The  facts  are  stated  in  the 
case  referred  to.  In  brief,  the  petitioner 
is  the  successor  by  purchase  to  the  business 
of  Hall's  Safe  &  Lock  Company,  an  Ohio 
corporation  founded  by  Joseph  L.  Hall,  a 
safe  maker  of  repute,  the  stock  of  which 
belonged  to  his  estate  and  his  children.  The 
respondents  are  sons  of  Joseph  L.  Hall,  and 
an  Ohio  corporation  formed  by  them  in  Sep- 
tember, 1896,  immediately  after  they  were 
discharged  from  their  contracts  with  the 
purchasing  company.  It  has  been  decided 
that  the  Halls  did  not  give  up  the  right  to 
do  business  in  their  own  name  by  the  part 
they  took  when  the  original  company  sold 
out,  and  that  the  petitioner  has  the  right, 
but  not  the  exclusive  right,  to  use  the  name 
"Hall."  Its  rights  arise  by  way  of  succeflsion, 
out  of  the  priority  of  the  original  company, 
not  out  of  contract.  This  case  requires  us 
to  discuss  a  little  further  what  the  respec- 
tive rights  of  the  parties  are.  The  decision 
below  is  to  be  found  in  70  C.  C.  A.  495,  and 
146  Fed.  37. 

We  think  it  clear,  as  was  conceded  in  the 
other   case,   that  the  plaintiff  got  all   the 
grantable  rights  of  the  original   company, 
including  that  of  using  the  name  "Hall." 
It  is  true  that  trade  names  were  not  men- 
[668]tioned  in  the  deed,  but  its  language  *was 
broad  enough  to  include  them.     The  deed, 
along   with    the    plant,    patterns,    stock    of 
safes,    accounts,    papers,    etc,    conveys    all 
"trademarks,    patent    rights,    trade    rights, 
good  will,  and  all  its  property  and  assets 
of  every  name  and  nature,"  and  agrees  that 
the  business  is  "taken  over  in  all  respects 
as  a  going  concern."    If  a  particular  phrase 
is  needed  in  addition   to   the  general  lan- 
guage and  the  nature  of  the  transaction, 
"trade  rights"  will  do  well  enough.     The 
name  "Hall"  was  used  and  was  expected  to 
be  used  as  a  part  of  the  name  of  the  first 
purchasing  company,  the  Herring-Hall-Mar- 
vin Company.     There  was  a  stipulation  in 
the  deed  that  the  seller  should  be  wound  up, 
but  that,  far  from  being,  as  was  argued,  a 
provision  in  favor  of  the  seller  to  avoid  the 
use  of  its  name  by  the  purchaser,  was  a 
covenant  to  the  purchaser  in  aid  of  the  sell- 
er's undertaking  not  to  engage  in  any  busi- 
ness thereafter.    The  Hall  Safe  &  Lock  Com- 
pany expressly  and  in  reiterated  terms  solu 
all  its  property  and  assets  of  every  descrip- 
tion as  a  going  oonoem,  agreed  to  disappear, 
and  disappeared.    It  had  no  reason  for  re- 
taining any  right  and  retained  none,  except 
the  right  to  be  paid.    The  circumstances  of 
the  case   raise  none  of  the  nice  questions 

that  sometimes  have  arisen  as  to  when  the 
S20 


name  is  sold  along  with  the  other  assets. 
It  may  be  that,  although  the  deed  conveyed 
all  that  it  could  convey,  the  plaintiff  could 
not  use  the  corporate  name  proper  of  the 
original  corporation,  because  that  is  a  char- 
ter right,  and  could  not  be  exercised  with- 
out the  consent  of  the  legislature.    Montreal 
Lithographing  Co.  v.  Sabiston  [1899]  A,  C. 
610.     But  that  is  not  what  it  wants  to  do. 
It  only  wants,  so  far  as  it  may,  to  appro- 
priate the  name  "Hall"  for  its  safes. 
I      The  original  company,  from  1867  to  1892, 
was  attaching  to  Hall's  safes  the  reputa- 
tion that  made  the  name  famous  and  de- 
sired.    Whoever  achieved  it  did  so  through 
the  medium  of  the  company.    The  good  will 
thus  gained  belonged  to  the  company,  and 
was  sold  by  it,  with  all  its  rights,  when  it 
sold  out.    See  Le  Page  Co.  v.  Russia  Cement 
Co.  17  L.R,A.  364,  2  C.  C.  A.  666,  6  U.  S. 
App.   112,  61   Fed.  941,  943.     So  that  the 
question    is    narrowed   to    what   its    rights 
would  have  'been  at  the  present  day  if  it[56* 
had  kept  on.    The  advantage  which  it  would 
have  had,  and  to  which  the  petitioner  haa 
succeeded,  is  that  of  having  been  first  and 
alone  for  so  long  in  the  field.    Some  of  the 
Halls  might  have  left  it  and  set  up  for  them- 
selves.    They  might  have  competed  with  it, 
they  might  have  called  attention  to  the  fact 
that  they  were  the  sons  of  the  man   who 
started    the    business,     they    might     have 
claimed  their  due  share,  if  any,  of  the  merit 
in   making    Hall's    safes   what    they    were. 
White  V.  Trowbridge,  216  Pa.  11,  18,  22,  64 
Atl.  862.    But  they  would  have  been  at  the 
disadvantage  that  some  names  and  phrases, 
otherwise  truthful  and  natural  to  use,  would 
convey  to  the  public  the  notion  that  they 
were  continuing  the  business  done  by  the 
company,  or  that  they  were  in  some  privity 
with  the  established  manufacture  of  safes 
which  the  public  already  knew  and  liked. 
To  convey   that  notion   would  be  a   fraud, 
and  would  have  to  be  stopped.     Therefore 
such  names  and  phrases  could  be  used  only 
if  so  explained  that  they  would  not  deceive. 
The  principle  of  the  duty  to  explain  is 
recognized   in  Howe  Scale  Co.  v.  Wyckoff, 
Seamans,  &  Benedict,  198  U.  S.  118,*  49  L. 
ed.  972,  26  Sup.  Ct.  Rep.  609.     It  is  not 
confined  to  words  that  can  be  made  a  trade- 
mark in  a  full  sense.     The  name  of  a  per- 
son or  a  town  may  have  become  so  asso- 
ciated with  a  particular  product  that  the 
mere  attaching  of  that  name  to  a  similar 
product,  without  more,  would  have  all  ef- 
fect of  a  falsehood.    Walter  Baker  &  Co.  ▼. 
Slack,  66  C.  C.  A.  188,  130  Fed.  514.    An 
absolute  prohibition  against  using  the  name 
would  carry  trademarks  too  far.    Therefore 
the   rights  of  the  two   parties   have   been 
reconciled   by   allowing   the   use.   provided 
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1907.       Uhitd  Biatmb  v.  Siaenoif  add  Wahpeton  Bands  of  Siocx  Ikdiahb.    56&-5S1 

tt>t  u  explanation   !■  attached.     Sing^i  *UX1TED  STATES,  Appt,               [S 

Kfg.  Co.  V.  June  Wg.  Co.  163  U.  S.  160,  200,  v. 

MM,  41  L.  ed.  118, 130,  131, 1«  Sup.  Ct.  R*p.  SISSETON  AND  WAHPETON  BANDS  OF 

1002;    Brinamead  r.   BriDsmead,   13   Times  SIOUX   INDIANS.      (338.) 

L.  R.  3;  Heddawaj  v.  Banham  (1806]  A.  C.  

199,   210,   222;    American   Waltham   Watch  SISSETON  AND  WAHPETON  BAND8  OF 

Co.  V.  United  States  Watch  Co.   173  Mass.  SIOUX  INDIANS,  Appta., 

85,  87,  43  L.R_4.  820,  73  Am.  St.  Rep.  263,  v. 

53    N.    B.    141;    Dodge    SUtionery    Co.    v.  UNITED  STATES.      (339.) 

Dodge,  146  Cal.  380,  7S  Pac.  S7S.    Of  eourae, 

the   explanation   must   accompany   the   use,  {See  S.  C.  Reporter's  ed.  661-669.) 

■o  as  to  give  the  antidote  with  the  bane. 

■>i     «fxT_  _...i     ..  _     .1..1  41.. ■•n.iin  Claima  —  Indian   annnltlcs — set-on. 

••]     'We  must  assume  that  the  n-"."  JH'II  p            t,  „^d^  by  the  United  SUtes  on 
n  connection   with  wfe,  has  acquired  this  ^^^'^^  ^j  depredations  by  the  Sisseton  and 
kind  of  sigmficance.     This,  or  very  nearly  \Vahpeton    bands    of    Sioux    Indians,    sums 
this,   is  alleged  by   the   answer,   and   must  paid  to  their   chiefs   for   removal  and  sub- 
have  been  the  finding  of  the  courts  below,  aistcnce,  and  for  manual  tabor  schools  under 
It  was  suggested   that  really  the  value  of  the  treaty  of  July  23,  1851   ( 10  SUt.  at  L. 
the  nwne  was  due  to  the  use  of  patents  that  »«),   ind  expenditures   for  their  support 
.                        I      -D  4.           .u-  I     II          _  made  because  of  the  destitution  produced  by 
have   run   out.      But    we   think   it   appears  the  forfeiture  of  their  annuities;  which  w« 
that  the  meaning  of  the  name  is  not  con-  declared  by  the  act  of  February  16,  1883  (12 
flned  to  the  use  of  Hall's  patents,  and,  fur-  Mtat.  at  L.  652,  chap.  37),  are  properly  set 
ther,    has    had    a    particular    succession    of  <>*  against  their  annuities  by  the  court  of 
makers  so  associated  with  it  that  the  prin-  '^■"""■s,    in    the   e^erdae   of   ite   jurisdiction 
,    .,      ,    .       ..                ...        ...  under  the  act  of  June  21,  1906     34  Stat,  at 

eiple   of    the   injunction   granted    is    right,  l.  372,  chap.  3504),  to  adjudicate  and  award 

The  defendants  say  that  they  have  corrected  the  balance,  if  any,  due  such   Indiana,  for 

advertitements,  and  so  forth,  that  might  be  annuities  under  the  treaty,  as  if  the  act  of 

denned  fraudulent,  when  called  to  their  at-  forfeiture  had  not  been  passed,  and  to  as- 


tention.      But   the   name   of   the   defendant 


certain  and   set  oS  all   payments  or  other 


,   ..     ,,          , ,    ,      .           ,  provisions  made  to  or  for  such  bands 

company  of  lUelf  would  deceive  unless  ex-  l^^mbers  thereof  since  the  act  of  forfeiture 

plained.    It  may  have  repented,  but  it  has  '■„hieh  are  properly  chargeable  against  un- 

transgressed,  and  it  even  now  asserts  rights  paid  annuities." 
greater   than   we   thinlc   it   has.      Therefore 

the  injunction   must  stand.  [Nos,  338,  339.J 

We   are   not   disposed   to   malte  a   decree 

against  the  Halls  personally.    That  against  Argued  January  27,  28,  1908.    Decided  Feb- 

the   company   should   he   more   ipeciBc.      It  '""'1  ^4,   1908. 

should  forbid  the  use  of  the  name  'Hall,"  ^  .„„„„     .„„^.,„    ,           .,«_.. 

^Ih.,  .to.  or  in  ™mMn.U»,  In  ™po™i,  0,^°'^^    APPEALS    tan,    th.    Coart    of 

nnm.,  on  »f»,  o.  In  .J„rtl.,n,™t.,  unln.  ^    ""'",  '"./"T  "i"  "",    w  T'? 

,   .   .       .   , .  annuities    to    the    Sisseton    and    WabpetoD 

•ecompanied   by    information    that   the   de-  ^^^^  „,  g,^^  I„ji^„,      ^^^^^ 

fendant   )s  not  the  original   Hall's   Safe  k  ^^  ^^^  ^^  b^,„„_  ,3  ^t.  CI.  418. 

Lock  Company  or  lU  successor,  or,  as  the  ^he  faeU  are  stated  in  the  opinion, 
case    may   be,   that   the   article   is   not   the 

product  of  the   last  named   company  or  its  *•"""■  William  H.  Robe«>n  and  Marl- 

iuccesson.    With  such  explanations  the  de-  ??  B-Uer   argued   the   cause,    and,  with 

*^j     1     _               4L     u  ..  ,                    J    ..  Messrs.  Josiah   M.   Vale,   Charles   A.   Mai- 

lendanU  may  use  the  Halls'  name,  and,  i  „^„    ^  ^        g    ^j^   ^^  ^  ^^,j  ,„ 

it  likes,  may   show  that  they  are  sons  of  ^^^  Indians, 
the  Srst  Hall  and  brought  up  in  their  husi- 

Mss  by  bim,  and  otherwise  may  sUte  the  ^'-    G«""Be   M.    Anderson   argued   the 

l^ets.  cause,  and,  with  Assistant  Attorney  General 

There  ia  a  cross  bill  seeking  to  prevent  the  , 

plaintiff    from    making   use   of    the    names  ' 

"^^Z'J^^^.f  .1^    Company/'    "Hair.  Mr.  Justice  Holmes  deliyered  the  opinion 

Bafe,"  etc.,  but  it  does  not  need  separate  ^,  u^^ourtr 

eontideraUon.     TTie  defendant  show,  notb-  ^his  is  a  claim  for  amraitias  gt«nted  by 

lug   of  which   It  can   complain   or   which  j^e  treaty  of  July  23,  1851  (10  Stot.  at  L. 

■Imuld  bar  the  plaintiff  from  its  relief.    The  949)^  i^t  declared  forfeited  by  the  act  of 

portion  of  the  decree  dismissing  the  cross  February  18,  1883  (chap.  37,  12  SUt.  at  L. 


bill  is  affirmed. 


•2),  in  consequence  of  a  great  outbreak  and 


Decree  modified  and  atBrmed.  massacre  by   th«   Indiana.     Tbe   claim 

•a  ifc  ««.  «ii 


661-^566 


SuPBEicE  Court  of  the  United  States. 


Oct.  Tcuc, 


[562]iiiade  *undertheactof  June  21,  1906  (chap. 
3604,  34  Stat,  at  L.  372),  the  material 
part  of  which  is  as  follows: 

"That  jurisdiction  be,  and  hereby  is,  con- 
ferred upon  the  court  of  claims  in  congres- 
sional case  numbered  twenty-two  thousand 
five  hundred  and  twenty-four,  on  file  in 
said  court,  entitled  'The  Sisseton  and  Wah- 
pet  on  Bands  of  Sioux  Indians  against  the 
United  States,*  to  further  receive  testimony, 
hoar,  determine,  and  render  final  judgment 
in  said  cause,  for  balance,  if  any  is  found 
due  said  bands,  with  right  of  appeal  as  in 
other  cases,  for  any  annuities  which  would 
be  due  to  said  bands  of  Indians  under  the 
treaty  of  July  twenty- third,  eighteen  hun- 
(lird  and  fifty-one  (Tenth  Statutes  at  Large, 
pa;(c  nine  hundred  and  f orty-nine ) ,  as  if  the 
act  of  forfeiture  of  the  annuities  of  said 
bands,  approved  February  sixteenth,  eight- 
een liundred  and  sixty-three,  had  not  been 
passed;  and  to  ascertain  and  set  off  against 
tlic  amount  found  to  be  due  to  said  Indians, 
if  any,  all  payments  or  other  provisions  of 
<;v('ry  name  or  nature  made  to  or  for  said 
ha  mis  by  the  United  States,  or  to  or  for 
any  members  thereof,  since  said  act  of  for- 
feiture was  passed,  which  arc  properly 
chargeable    a<;ainst   said    unpaid   annuities. 

"l'I>on  the  rendition  of  such  judgment, 
and  in  conformity  therewith,  the  Secretary 
of  the  Interior  is  hereby  directed  to  deter- 
mine whieh  of  said  Indians  now  living  took 
part  in  said  outbreak  and  to  prepare  a  roll  of 
the  ])ersons  entitled  to  share  in  said  judg- 
ment by  plaeing  on  said  roll  the  names  of 
all  livin;]^  members  of  the  said  bands  residing 
in  the  United  States  at  the  time  of  the 
passage  of  this  act,  excluding  therefrom  the 
names  of  tliose  found  to  have  participated 
in  the  outbreak:  and  he  is  directed  to  dis- 
tribute the  proceeds  of  such  judgment,  ex- 
cept as  hereinafter  provided,  per  capita  to 
the  jiersons  borne  on  the  said  roll;  and  the 
court  shall  eonsider  the  evidence  now  on  file 
in  said  cause  in  connection  with  such  other 
evi<i<4ice  as  may  hereafter  be  adduced  there- 


in.' 

The  act  of  .Tune  21,  1906,  was  passed  in 
pursuance  and  extension  of  an  earlier  act  of 
Mareh  3,  1001  (chap.  8.32,  31  Stat,  at  L. 
1078),  which  gave  the  court  of  claims  full 
[563]  jurisdiction  to  *  report  to  Congress  what 
members  of  these  bands  of  Indians  were  not 
concerned  in  the  depredations  of  the  out- 
break, and  to  report  what  annuities  would 
now  be  due  to  the  loyal  members  if  the  act 
of  forfeiture  had  not  been  passed.  The  court 
was  '^further  authorized  to  further  consider, 
ascertain,  and  report  to  Congress  what 
lands,  appropriations,  payments,  gratuities, 
or  other  provisions  have  been  made  to  or  for 
said  bands  or  to  any  of  the  members  there- 
o/  since  aaid  act  of  forfeiture  was  passed. 


.  .  .  And  if  said  court  shall  find  that 
said  bands  preserved  their  loyalty  to  the 
United  States,  they  shall  ascertain  and 
state  the  amotmt  that  would  be  due  to  said 
Indians  on  account  of  said  annuities  had 
said  act  of  Congress  of  February  sixteenth, 
eighteen  hundred  and  sixty-three,  not  been 
passed,  stating  in  connection  therewith  what 
credits  should  be  charged  against  said  an- 
nuities on  account  of  the  lands,  appropria- 
tions, payments,  gratuities,  or  other  provi- 
sions as  hereinbefore  stated.''  A  petition 
was  filed,  but  the  court  found  that  it  was 
impossible  to  determine  what  members  of 
these  bands  remained  loyal  to  the  United 
States;  but  that  a  large  majority,  if  not  all, 
aided  and  abetted  the  massacres  and  depre- 
dations. 39  Ct.  CI.  172.  Thereupon  the  later 
act  was  passed,  referring  to  the  above  peti- 
tion, and  the  present  supplemental  petition 
was  filed. 

The  court  of  claims  stated  the  account 
and  ordered  a  judgment  for  the  balance, 
from  which  both  parties  appeal.  The  ac* 
cotmt  is  as  follows:      [See  opposite  page.] 

The  amount  of  the  unpaid  annuities  is 
not  in  dispute,  but  the  questions  raised  bj 
the  appeals  concern  the  items  of  set-off,  and 
involve  the  principle  upon  which  they  are 
to  be  charged.  The  Indians  contend  that 
only  sums  specially  charged  by  Congress 
against  annuities  come  into  the  account, 
while  the  United  States  goes  to  the  oppo- 
site extreme.  We  agree  with  the  court  of 
claims  that  the  contention  of  the  Indians, 
at  least,  must  be  rejected,  for  the  reason 
stated  by  it,  that  if  it  was  correct  Congress 
did  not  need  the  help  of  the  court;  the 
figures  were  patent.  Furthermore  the  lan- 
guage of  the  act  implies  that  the  court  Is 
called  upon  for  an  acti\'e  exercise  of  ju- 
dicial reason  *and  to  do  something  that  has[6* 
not  yet  been  done.  It  is  "to  set  off"  all 
payments  to  said  bands  or  to  any  members 
thereof  since  the  acts  of  forfeiture  which 
are  properly  chargeable  against  the  unpaid 
annuities.  The  result  is  assumed  to  be  un- 
certain, as  the  judgment  is  to  be  for  the 
balance,  if  any  is  found  due. 

There  are  no  general  rules  of  law  es- 
tablished for  deciding  what  payments  prop- 
erly are  chargeable  against  Indian  annui- 
ties. The  fact  that  payments  of  certain 
kinds,  or  gratuities,  have  been  granted  in 
time  of  peace  in  addition  to  annuities  is 
not  conclusive.  There  had  been  an  Indian 
war.  The  United  States,  in  passing  these 
acts,  was  doing  what  it  pleased.  In  the 
earlier  statute  it  plainly  indicated  that  the 
most  sweeping  deductions,  including  gratui- 
ties, were  to  be  made  from  its  possible 
bounty.  In  the  later  one  it  qualified  the 
deduction  of  payment  by  the  words,  ''which 
are  properly  chargeable  against  said  unpaid 

SOS  V.  8. 


1907.     Uhzted  Sxatbb  v.  Susbov  Am  Wahi»ok  Bauds  qv  Sioux  Indians.     668-566 


Credits. 

^7  fifty  instalments  of  $73,600,  treaty  July  23,  1851 $3,680,000.00 

By  amount  allowed  to  chiefs  for  removal  and  subsistence  by  said  treaty. .       275,000.00 
1^  amount  allowed  to  chiefs  for  manual  labor  schools,  etc 30,000.00 


$3,985,000.00 


Debits. 
Item. 

1.  To   twelve  instalments  of   annuity,  appropriated   under  the 

treaty  of  1851   (10  Stat,  at  L.  049)   prior  to  outbreak,  less 
$104.60     returned     to     the     Treasury   ($883,200—104.06), 
14]         *$883,0D.>.34.  less  $122,509.12  appropriated,  but  not  paid  at 

date   of   forfeiture    $760,586.1 

(See  p.  17,  Senate  Doc.  68,  for  various  statutes.) 

2.  To  amount  paid  to  the  chiefs  for  removal  and  subsistence, 

and  for  manual  labor  schools  under  the  treaty  of  1851 ....   305,000.00 

3.  To  amount  appropriated  and  unpaid  at  date  of  forfeiture  act, 

but  forfeited  and  afterwards  expended  for  damages  growing 

out  of  the  outbreak  of  1862-3  (12  SUt.  at  L.  652,  chap.  37)      122,509.12 

4.  To  one  half  of  $100,000  advance  annuity  appropriated  Feb- 

ruary 16,  1863   (12  Stat,  at  L.  652,  chap.  37) 60,000.00 

5.  To  one  half  amount  paid  to  scouts  and  soldiers  of  the  four 

bands   (26  Stot.  at  L.  1038,  chap.  543;  27  Stat,  at  L.  624, 

chap.  209;  28  Stat,  at  L.  889,  chap.  188) 103,176.65 

6.  To  one  half  amount  expended  for  damages  and  for  support, 

but  not   for   removal    807,824.71 

(See  p.  20,  Senate  Doc.  68.  for  various  statutes.) 

7.  To  amount  paid  for  support,  etc.,  under  the  treaty  of  February 

19,  1867     [15  Stat,  at  L.  505] 464,953.40 

(See  p.  17,  Senate  Doc.  68,  lor  various  statutes  making 
the  appropriations.) 

8.  To  amounts  paid  under  agreement  of  December  12,  1889 581,978.37 

$3,196,028.47 

Leaving  a   balance  due  of    $788,971.53 


annuities."  it  is  true.  But  the  careful  par- 1 
tieularity  of  the  direction  to  set  off  "all 
payments  or  other  provisions  of  every  name 
and  nature,"  even  if  qualified  as  to  the 
bands  as  well  as  to  the  particular  mem- 
bers to  whom  some  payments  properly  left 
out  of  consideration  had  been  made,  shows 
that  large  set-offs  still  were  expected.  It 
is  said  that  the  court  was  to  proceed  ''as  if 
the  act  of  forfeiture  had  not  been  passed." 
But  that  was  only  in  ascertaining  the 
amount  of  annuities  that  would  be  due  in 
that  case,  and  in  rendering  a  judgment  that 
otherwise  would  be  unauthorized.  Those 
words  do  not  require  the  court  to  treat  all  i 
payments  upon  the  fiction  that  nothing  had 
happened,  or  to  give  them  a  different  com- 
plexion from  that  which  they  had  when 
they  were  made.  Common  sense,  the  then 
recent  decision  of  the  court  of  claims  as  to 
the  general  conduct  of  the  bands,  and  the 
position  of  the  words  in  the  section,  show 
that  they  could  have  had  no  such  intent. 

It  follows  from  what  we  have  said  and 
from  a  consideration  of  the  nature  of  the 
payments  and  the  circumstances,  which  the 
court  of  claims  rightly  considered,  as  well 
as  from  the  treaties  and  acts  of  Congress, 
that  the  claimants  properly  were  charged 
with  their  share  of  payments  on  account  of 
•]depredations.  On  ^general  grounds  of  fair- 
nna  such  payments  are  properly  ehargeable 
•1  Ii.  ed. 


against  the  sum  that  the  United  States,  by 
its  condonation,  consented  to  pay.  Con- 
gress, as  well  as  the  court,  is  of  that  opin- 
ion, for  the  appropriation  of  the  annuities 
to  the  indemnification  of  persons  whose  prop- 
erty had  been  destroyed  by  the  Indians  was 
declared  just,  and  two  thirds  of  the  sums 
payable  then  and  the  next  year  were  ap- 
plied to  that  end  by  the  forfeiture  act  of 
February  16,  1863.  12  SUt.  at  L.  652, 
chap.  37.  In  this  connection  the  act  is  as 
important  as  ever  it  was.  See  further  act 
of  March  3,  1885,  chap.  320.  23  Stat,  at  L. 
344.  Again,  by  a  treaty  of  June  19,  1858. 
art.  6,  12  Stat,  at  L.  1037,  1039,  later  than 
that  granting  the  annuities,  which  was 
made  in  1851,  the  Indians  had  agreed  that, 
in  case  of  depredation,  it  should  be  paid  for 
out  of  their  moneys  in  the  hands  of  the 
United  States.  The  effect  of  this  treaty  as 
against  those  breaking  it  is  not  to  be  got 
rid  of  by  dignifying  their  acts  with  the 
name  of  war,  while  at  the  same  time  the 
court  is  asked  to  treat  all  that  was  done  by 
the  United  States  as  if  there  had  been  un- 
broken peace.  The  successful  party  to  a 
war  is  apt  to  demand  indemnity,  and  when 
that  party  is  doing  an  act  of  grace  and  re- 
storing annuities  forfeited  because  of  dam- 
age done  it  is  absurd  to  ask  that  it  should 
leave  consideration  of  the  charge  for  dam- 
age oat  of  acooimt.     Some  further  argu- 

6SS 
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nenta  of  detail  may  be  passed  unnoticed  bj  aside  for  them,  that  tbere  was  no  contidera- 

reason  of   the  general   point  of  view   froic  tion  tor  their  grant  except  the  promise  in 

which   we  regard   the   ease.      We   may  add  article  8,  that  the  destitution  of  the  Indians 

here  that,  as  we  do  not  go  behind  the  find  w"  "ot  a  eonsideration  to  the  United  SUtee, 

inRS   of   fact    (McClure   t.    United    Stat«8  »"<*   h'^ce   ae*""   '*>at   the   promise   sliould 

U8  U,  8.  146,  29  L,  ed.  672,  6  Sup.  Ct.  Rep  •*   ■**   against  the   cession,  and   tliat   thej 

321;    District  of   Columbia   v.   Barnes,   ID7  ""R'"'   ""'   **   ^   churged   with    thi«    sum. 

U.  S.  146,  160,  49  L.  <d.  699,  700.  2S  Sup  ^"'   without   going  outside   the   record   for 

Ct.  Rep.   401),  there  baa  been  some  wa.^  "^^'l^Tll""'   °'..^'»P'^*«'   "   '^  """Eh   to 

,         "^        .  ■        .  ...       ,  »»r  that  the  question  is  not  as  to  the  facts, 

of    energy  jnargu.ng    from    public    docu  but  as  to  the  assumption  and  purport  of  the 

m™t>  of  which  we  are  asked  to  take  notice  document.      The   treaty   makes   the   assiftn- 

and  that  we  see  no  reason  to  revise  the  And  ,„pnt  of   the   reservation,   "be   it  better   or[8 

ing  that  the  claimanU  should   be   charged  worse,  the  consideration  for  the  cession  by 

with  half  the  toUl  payments  of  which  theii  the   Indians,   and  the  agreement  in   article 

share  is  to  be  get  off.  6    a   gratuitous    promise    induced    by    con- 

We    pacs   to    the   Items   of    the   account,  sideration  of  the  Indians'  want.    The  word* 

Item  1  of  the  debits  is  admitted  to  be  cor  "in  coneideration  of"  do  not  import  a  tech- 

rect,  except  that  the  court  twice  deducted  nical  consideration,  such  as  is  needed  in  a 

9104.60,  once  expressly,  the  second  time  in  private  bargain  not  under  seal,  but  the  in- 

the     tl22.S09.12     from     the    gross    debit*  ducem«nt   that   led   Congress   t«   make   the 

•883,200.     The  item  should  be  S7e0,6fl0.8&  promise.     It  indicates  the  onl;r  inducement, 

We    perceive   no   reason    for   questioning  and  a   dilTerent   one  cannot  he  substituted 

item  2.  in  its  place,  on  the  ground  that  assumpsit 

[SCI]     'Items  3  and  4  are  disposed  of  by  wh»<  would  not  lie  on  the  one  named. 

we  have  said.  The  United  States  admits  «  By  the  words  of  the  treaty,  then,  the  0th 
repetition  of  the  mistake  mentioned  undei  article  promised  the  payments  in  question 
iU'm  1  in  item  4.  because  the  claimants  were  in  want  because 
Item  5  is  disputed  only  as  charging  on*  their  annuities  had  been  confiscated.  Or, 
half  instead  of  one. sixth!  alleged  to  be  tli«  striking  out  the  middle  term  and  looking 
fair  proportion,  upon  evidence  properly  not  to  the  result,  the  pa}-ment«  were  made  be- 
reported,  and  found  by  the  court  of  claimti  cause  the  annuities  had  been  confiscated; 
to  be  untrustworthy.  As  we  have  said,  we  that  is  to  say,  so  far  as  appears,  they  would 
tee  no  reason  for  not  accepting  the  conclu-  n*>t  have  been  made  except  for  tliat  cause, 
•ion  of  the  court  of  claims.  But,  if  so,  then,  when  the  annuities  are  re- 
Item  6  needs  mention  only  because  it  em-  stored,  the  sums  paid  on  the  footing  that  tbe 
braces  expenditures  for  support,  which,  it  annuities  were  lost  must  be  taken  into  the 
is  said,  by  the  general  practice  would  be  account.  It  does  not  matter  whether  the 
granted  alongside  of  tile  annuities  were  Indians  bad  a  demand  in  conscience  against 
they  running.  The  question  of  damages  t*"*  United  SUtes  for  their  cession  or  not, 
has  been  disposed  of.  The  other  will  be  *""  wh^her  or  not  such  demands  were  set- 
dealt  with  in  connection  with  item  7.  "«>  ^  subsequent  treaties;  the  sum  stood 
Item  7  is  one  of  the  chief  objects  of  the  """  »»  ""^  «™™'i  '"''  """^  be  dealt  with 
claimants'  attack.  By  the  treaty  of  Fob-  »"  "•*  footing  on  which  it  was  paid.  If 
ruary  19,  April  22,  1867  (16  Stat,  at  L.  '"^her  argument  is  necessary  one  might  be 
S05),  the  claimants  ceded  rights  of  way  to  ^"*"  ^""^  ^''^  referenoe  to  House  Docu- 
tlie  United  States,  and  the  United  States,  "P*"*  '^S''  F'ft'eth  Congress,  First  Session, 
in  consideration  of  the  cession,  the  serv-  '"  "'*''''*  ^  «*  t""*  »B™e«ent  of  December 
ieen  of  the  friendly  bands,  and  the  for-  '2,  1880,  ratified  by  the  act  of  March  3, 
f,-iture  of  their  annuities,  purported  to  18B1  (chap,  543,  S  26,  26  Stat,  at  L.  1037). 
set  aside  for  them  certain  reservations.  -»"  »"=*  ""^  repealed  by  those  under  which 
Tliis  n-ns  by  articles  2-4.  Article  6  was  'his  suit  is  brought.  But  as  this  document 
as  follows:  -And  further,  in  considera-  '"  ""*  ™»^«  P*^  of  tbe  report  and  is  said 
tion  c5  the  destitution  of  said  bands  of  »"»  ^  >*'«  ^*«°  ^^"'^  *>'=  «'"'^  "'  ='*'"»• 
Sisseton  and  Wabpeton  Sioux,  partiw  "•  ^o  not  care  to  invoke  for  this  or  other 
hereto,  resulting  from  the  confiscation  P«'I»«es  a  help  that  the  decision  does  not 
of    their    annuities    and    improvement*,    it  »«""  to  us  to  need. 

is   afireed    that   Congress   will,   in    iU   own        *«  *«  t*"*  payment*  for  support  charged 

discretion,   from   time   to  time,   make   sneh  ^  '*«■"  8-  th"y  »re  to  be  oonsiderM  in  the 

appropriations  as  may  be  deemed  requisite  l'8''t  of   the  act  of  forfeiture  and   the  at 

to  enable  said  Indians  to  return  to  an  agri-  titude   ol   Congress   indicated   in    article   » 

cultural   life,"   etc.     Payments   under  arti-  of  the  treaty  just  discussed.     The  Indiana 

ele  6  moke  up  item  7.     It  is  argued  that  were   in  the  position  of   people   having  no 

tbe   Indiana  already   vwMd  the  land  a«t  raoogniMd   eUia.     Tbtf   we>c   dependcnta 
'"  ft  D.  «. 
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I9]becauae  of  the  'forfeiture.  Payments  made 
for  their  support  in  tuch  circumstances 
cannot  be  compared  to  those  that  may  have 
been  made  to  tribes  in  good  standing.  It 
18  mere  conjecture  to  inquire  whether  simi- 
lar allowances  might  have  been  granted  if 
they  had  kept  the  peace.  They  were  made 
in  fact  liecau»e,  by  reason  of  the  foifeiture, 
the  In<lians  must  be  supported  or  starve. 
The  consid(*rations  that  apply  to  article 
6  appl}',  although  it  must  be  admitted  less 
strongly,  to  other  payments  for  support  and 
the  like.  Tlie  act  of  1901  cannot  be  left 
wholly  out  of  sight  in  construing  that  of 
lOOG,  and  as  has  been  said,  that  act  con- 
templated that  every  gratuity  should  be 
brought  in.  We  are  not  prepared  to  over- 
rule the  decision  of  the  court  of  claims  on 
this  point. 

Item  8  is  not  disputed.  There  are  some 
further  matters  of  detail  which  we  do  not 
discuss,  but  have  not  failed  to  consider. 
Upon  the  whole  ease  and  in  view  of  the 
eross  appeal  of  the  United  States  we  are  of 
opinion  that,  under  the  judgment  below, 
the  claimants  came  off  as  well  as  they  rea- 
sonably could  expect.  If  we  were  to  follow 
the  claimants  outside  the  record,  some  of 
the  questions  raised  by  the  United  States 
might  be  serious;  but,  aa  the  case  stands, 
we  are  of  opinion  that  the  judgment  should 
be  affirmed,  with  the  correction  mentioned 
under  item  1. 
Judgiuent  affirmed. 

Mr.  Justice  McKenna  dissents. 


•]»THE  DI800NT0  GESELLSCHAPT,  Plff. 

in  Err., 

V. 

AUGUSTUS  C.  UMBREIT. 

(See  S.  C.  Reporter's  ed.  670-682.) 

Const! tntlonal  law  —  due  process  of  law 
•—rights  of  alien  creditors. 

1.  A  German  corporation  is  not  deprived 
of  its  property  without  due  process  of  law^ 
contrary  to  United  States  Constitution,  14th 
Amendment,  by  the  refusal  of  a  state  court, 
on  grounds  of  public  policy,  to  apply  the 
doctrine  of  comity  so  as  to  subject  by  at- 
tachment, to  the  payment  of  an  in<lobtedness 
due  the  corporation  from  a  German  subject, 
a  fund  within  the  state  to  which  one  of  its 
own.  citizens  asserts  a  claim,  where  the 
effect  of  judgment  in  favor  of  the  corpora- 
tion would  DC  to  remove  the  fund  to  a 
foreign  country,  there  to  be  administered  in 
favor  of  the  foreign  creditors. 

Treaties »  rights  of  alien  creditor!. 

2.  Tlie  right  of  citizens  of  Prussia  under 
the  treaty  of  May  Ist,  1828  (8  SUt.  atL. 
378 ) .  art.  1 .  to  attend  to  their  affairs  in  the 
I'nited  States,  and  lor  that  purpose  to  enjoy 
ft2  li.  ed. 


the  same  security  and  protection  as  natives 
in  the  country  wherein  they  reside,  is  not  vio- 
lated by  the  refusal  of  a  state  court,  on 
grounds  of  public  policy,  to  apply  the  doc- 
trine of  comity  so  as  to  subject  by  attach- 
ment, to  the  payment  of  an  indebtedness  due 
a  German  corporation  from  a  German  sub- 
ject, a  fund  within  the  state  to  which  one 
of  its  own  citizens  asserts  a  claim,  wliere 
the  effect  of  judgment  in  favor  of  the  cor|X>- 
ration  would  be  to  remove  the  fund  to  a 
foreign  country,  there  to  be  administered  in 
favor  of  the  foreign  creditors. 

[No.  68.] 

Argued  December  10, 11,  1907.    Deddod  Feb- 
ruary 24,  1908. 

IN  ERBOR  to  the  Circuit  Court  of  MU- 
waukee  County  (Branch  No.  1),  of  the 
State  of  Wisconsin,  to  review  a  judgment 
rendered  in  pursuance  of  the  mandate  of 
the  Supreme  Court  of  that  state  in  favor 
of  the  intervener  in  an  attachment  suit  be- 
gun by  a  foreign  corporation  to  subject  a 
fund  in  the  state  to  the  payment  of  its 
claim  against  a  foreign  subject.     Affirmed. 

See  same  case  below  in  Wisconsin  Su- 
preme Court,  127  Wis.  661, 116  Am.  St.  Rep. 
1063,  106  N.  W.  821 ;  on  rehearing,  127  Wis. 
676,  116  Am.  St.  Rep.  1081,  106  N.  W.  829. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  O.  Winkler  argued  the  cause,  and, 
with  Messrs.  Winkler,  Flanders,  Bottum,  k 
Fawsetty  filed  a  brief  for  plaintiff  in  error: 

The  right  of  the  plaintiff  to  pursue  its 
absconding  debtor  into  this  country,  and  to 
invoke  the  latter's  remedial  processes 
against  him,  rests  upon  the  comity  of  na- 
tions. It  is,  however,  the  comity  of  the 
sovereignty,  not  of  the  court. 

Wharton,  Confl.  L.  |  la. 

In  Germany,  England,  and  the  United 
States  the  courts,  as  a  general  thing,  make 
no  distinction,  so  far  as  jurisdiction  is  con- 
cerned, between  cases  in  which  parties  are 
foreigners,  and  those  in  which  they  are  sub- 
jects. 

Story,  Oonfl.  L.  |  642;  Kuerschner,  I^exi- 
kon  des  Deutschen  Rechts,  9uh  nomen,  "Aus- 
laender;''  14  Entscheidungen  des  Reich- 
gerichts  in  Civilsachen,  p.  409;  Wharton, 
Confl.  L.  3d  ed.  I  705. 

So  constant  and  uniform  is  the  practice 
of  lending  their  judicial  remedies  and  proc- 
esses by  civilized  nations  to  foreigners  who 
are  driven  to  them  for  the  protection  of 
rights  that  it  is  not  generally  in  express 
words  provided  for  in  treaties.  It  goes  sua 
sponte.    But  it  is  sometimes  done. 

The  treaty  must  have  a  liberal  interpreta- 
tion. It  was  designed  to  extend  and  liber- 
alize the  good  imderstanding  between  two 
enlightened  nations,  and  place  the  rights  of 
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their  respeetiye  dtizeiui  on  firmer  ground, —  |  debtor   until    all   domestic   claims    against 

certainly  not  to  narrow  them.                        I  it  have  been  satisfied. 

Tucker  v.  Alexandroff^  183  U.  S.  424,  437, '  Chicago,  M.  k  St.  P.  R.  Co.  v.  Keokuk 

46  L.  ed.  264,  270,  22  Sup.  Ct.  Rep.  195.  Northern  Line  Packet  Co.  108  111.  317,  48 

The  trustee  has  and  claims  no  rights  to  Am.  Rep.  557;   Woodward  v.  Brooks,   128 

the  bankrupt's  property  in  Wisconsin.    This  111.  222,  3  L.R.A.  702,  15  Am.  St.  Rep.  104, 

can  hardly  be  said  to  be  so  by  reason  of  a  20  N.  E.  685. 

policy  of  Wisconsin  law.    It  is  for  the  sole  Domestic  creditors  will  be  protected  to  the 

reason  that  the  transfer  of  the  bankrupt's  extent  of  not  allowing  the  property  or  funds 

property  to  the  trustee  is  by  operation  of  of  a  nonresident  debtor  to  be  withdrawn 

law  only,  and  the  foreign  law  does  not  oper-  from  the  state  before  domestic  creditors  have 

ate  on  property  beyond  its  jurisdiction.  been  paid.    Every  country  will  first  protect 

Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  107  its  ox^-n  citizens. 

Wis.   176,  50  LJIA.  327,  81  Am.  St.  Rep.  Ibid.:   Catlin  v.  Wilcox  Silver-Plate  Co. 

830,  83  N.  W.  327.  123  Ind.  477,  8  L.R.A.  62,  18  Am.  St.  Rop. 

The  state  of  Wisconsin  has  no  policy  or  338,  24  N.  E.  250;  Chafee  v.  Fourth  Xat. 

prejudice    against    a    distribution    among  Bank,  71  Me.  524,  36  Am.  Rep.  345;  Bagby 

creditors  generally.    On  the  contrary,  it  will  v.  Atlantic,  M.  &  O.  R.  Co.  86   Pa.   291 ; 

enforce  such  a  course  where  it  is  directed  by  Lycoming  F.  Ins.  Co.  v.  Wright,  55  Vt.  520 ; 

a  foreign  voluntary  assignment.    It  is  only  Thurston  v.  Rosenfield,  42  Mo.  474,  97  Am. 

when  the  foreign  assignment  is  the  mere  act  Dec.  351 ;  Willitts  v.  Waite,  25  N.  Y.  577. 

of  foreign  law  which  has  no  extraterritorial  Citizens    and    residents    of    the    country 

force  that  it  does  not  give  it  effect.  where  insolvency  proceedings  have  been  in- 

Segnitz   v.   Garden   City   Bkg.   k   T.   Co.  stituted  are  bound  by  such  proceedings,  and 

supra.  cannot  pursue  the  property  of  the  insolvent 

An  alien  is  entitled  to  due  process  of  law  debtor  in  another  country, 

under  the  Constitution  of  the  United  States.  Cole  v.  Cunningham,  133  U.  S.  107,  33  L. 

Re  Ah  Fong,  3  Sawy.  144,  Fed.  Cas.  No.  ed.  538,  10  Sup.  Ct.  Rep.  269;   Linville  v. 

102;  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  562,  Hadden,  88  Md.  594,  43  L.R.A.  222,  41  Atl. 

Fed.  Cas.  No.  6,546;  Re  Ah  Chong,  6  Sawy.  1097;  Chafee  v.  Fourth  Nat.  Bank,  supra; 

451,  2  Fed.  733.  r^iner  v.  Beste,  32  Mo.  250,  82  Am.  Dec.  129; 

Mr.  Joseph  B.  Doe  argued   the  cause,  ':?^^ '''^^''^'^^1.^^'^^ 

and,    with     Mr.    Augustus  C.  Umbreit,  in  ^J^,  23  LJIJI.  33    24  Atl.   711;   Bacon   v. 

propria  peruana,  filed  a  brief  for  defendant  ^^^^'^  1^3  Pa.  452,  2  L.R.A.  35o,   16  Atl. 

in  error:  '    ,         ....             •      v      i  •      •     u     ■ 

Comity  is  a  recognition  which  one  naUon  ^  creditor,  by  proving  his  da.ni  in  bank- 
allows  within  iU  territory  to  the  legislative,  "•»?*<=>'  °'  V^.  insolvency  proceedings,  miI.- 
exeoutive,  or  judicial  acts  of  another  nation,  "?•*»  *»  the  .jurisdiction  of  the  court  in  which 
having  due  regard  both  to  international  duty  *«?«  P">««fJ"'8  «  pend""?.  "««» <»«">ot  ?«"'» 
and  convenience  and  to  the  rights  of  iU  »""«""^yj'»^"''"«„  ,  ,„  -  ,  ,  -o, 
own  citizens  or  of  other  persons  who  are  ^  C  "^  ""■  ^''f\t^^}-  **"„•  '  ^A**'^  ' 
under  the  protection  of  its  laws  ^°°^^  "•  ^y'*'  "'  ^^■**-  ^°'^''  Ormsby  v. 

Hilton  T  Guyot,  169  U.  8.  113.  40  L.  ed.  P^f^™'    ^}«  ^TJZ^  Fn'-f^^'lv-l' 

96,  16  Sup.  Ct:  Rep.  139;  22  Am.  ft  Eng.  Batchelder.  66  N.  H   31    20  Atl.  .  28 ;  \M1- 

Enc.  Law,  2d  ed.  p    1319.  '""J-  '^"P"'"'  *^  ^al.  546;  \>oo<l  v.  Hazcn. 

The  Uw  of  comity  is  not  a  law  of  absolute  „"""'.•          ..         ,  .  *.,      j.,     , 

.,.„4. .  54.  _„•_ „:„i„  ^„  __.,.•  K«  Where  both  parties,  plaintin  and  defend- 

oblisation,  and  its  principles  can  never  be  ,                 -ji**.         ±  ^      ^, 

invoked  in  aid  of  the  enforcement  of  foreign  "*.'  »'?  '"'<»t"*'  °^»/''"'8n   state,   the 

laws,  if  such  enforcement  would  contravene  P'»"}*>«f  *'"'°°*  f"*  "t°  ""',  **""t':Vf 

the  settled  policy  or  positive  law  of  the  state  «"•''*  »»  't'^"*!** ^^^  ""'  '"''■  "'"*'•  ^ 

of  the  forum  could  not  obtain  by  his  own. 

•  r, ^  A,  T         flTft    ri'i               XT  4.  1.  If  he  seeks  to  nullify  the  law  of  his  own 

7  Current  Law,  679;  Gilman  v.  Ketcham  .    .           ,      ,                    4.  *       -j  i.-      • 

(Oilman  v.  Hudson  River  Boot  A  Shoe  Mfg.  ^^^'  »"<^  "■"  ««;«>""  to  aid  h.m  in  « 

Co.)  84  Wis.  60,  23  L.RA.  62,  36  Am.  St.  ^'"K'  ^J!  **            *T  !w    r*"**    kmi 

Rep.  899.  54  N.  W.  396;  Fimniy  t.  Guy,  106  1°'  no  other  reason  than  that  it  is  forbidden 

Wis.   266,  49  LJI.A.  486,   82   N.  W.  596;  ^pubhc  po  icy  and  the  comity  which  exist. 

„     ,            „           ^,  ^\      ,^/L//^.,   «t  between  states  and   nations,  which   comity 

Hughes  V.  Hunner,  91  Wis.  120,  64  N.  W.  ^.^^  ^j^^.^^g  ^  enforced  when   it  doe.  not 

887;  Parker  v.  Stoughton  Mill  Co.  91  Wis.  conflict  with  the  rights  of  domestic  citizens. 

180,  51  Am.  St.  Rep.  881,  64  N.  W.  751;  B^c^n  v.  Home,  supra;  Re  Waite,  99  X. 

Wyman  v.  Kimberly-Clark  Co.  93  Wis.  559,  y.  433^  2  N.  E.  440 ;  Bagby  v.  Atlantic  M. 

67  N.  W.  932.  &  O.  R.  Co.  supra. 

It  is  the  policy  of  every  government  to  Citizens  of  a  foreign  state  or  country  will 

retain  in  its  own  hands  the  property  of  a  not  be  aided  by  the  courts  of  thi«*  country 
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to  obUin,  bj  gBxniahment,  ft  preferenoe  of 
their  eliiim  ftgaiaat  m.  foreign  debtor,  in  di>- 
r^mrd  of  proceedingB  in  their  own  countiy 
(or  the  Kqneitration  ol  the  debtor'*  eatate 
and  the  appointment  of  m  trustee  thereof  in 

Long  r.  Girdwood,  supra. 

It  is  the  uniform  rule  s.nd  doctrine  of  »1\ 
courts  that  the  principles  of  comity  do  not 
require  thttt  courts  confer  powers  upon  a 
foreign  receiiTr  or  trustee  in  bankruptcy, 
or  permit  him  to  bring  and  maintain  actions 
In  this  state,  that  interfere  with  and  im- 
pair the  rights  of  domestic  creditors. 

Humphreys  r.  Hopkins,  81  Cal.  SHI,  6 
L.R.A.  792,  ]5  Am.  St.  Rep.  T8,  22  Poc. 
802;  Ward  v.  Pacific  Mut.  L.  Ins.  Co.  135 
Cal.  235,  67  Pac.  124 1  Hunt  t.  Columbian 
Ins.  Co.  55  lie.  200,  92  Am.  Dec.  592;  Pierce 
T.  O'Brien,  129  Mass.  3U,  37  Am.  Rep.  360; 
Rogers  v.  Riley,  80  Fed.  769;  Catlin  v.  Wil- 
COS  SiI\-er-Plate  Co.  123  Ind.  477,  8  LJt.A. 
CS,  IS  Am.  St.  Rep.  338,  24  N.  E.  2S0. 

Mr.  Justice  Daj-  delivered  the  opinion  of 
the  court: 

The  Disconto  Gesellichaft,  a  bankinj;  cor- 
poration of  Berlin,  Germnny,  hcgnn  an  ac- 
tion in  the  circuit  court  of  Milwaukee  conn, 
ty,  Wisconsin,  on  August  IT,  19(11,  against 
flerhiird  TerKnden  and  at  the  same  time 
garnishced  tlie  First  National  Bank  of  Mll- 
wsukec.  The  bank  appenrcd  and  Hdmittcd 
an  indelitednesB  to  Teriindeii  of  $0,420.  The 
defendant  in  error  Umbreit  intcrvenrd  and 
filed  an  answer,  and  lutcr  an  amended  an- 

A  reply  tras  filed,  taking  issue  upon  cer- 
tain allegations  of  the  answer,  and  a  trial 
was  had  in  the  circuit  court  of  Milwaukee 
county,  in  which  the  court  found  the  fol- 
lowing facts: 

'■That  on  the  17th  ilny  of  August.  1901, 
the  above -named  plaintiff,  the  Disconto 
'  S)Gesel1schaft,  commenced  an  action  in  'this 
court  iiguinst  tiie  above-minicd  defendant, 
(iei'liard  I'eriinden,  for  the  rci-ovi-ry  of  dam- 
ages sustained  by  the  tort  of  the  said  de- 
fendant, committed  in  the  month  of  May, 
1901;  that  said  defeiiilant  appeared  in  said 
■etion  by  A.  C.  Umbreit.  hia  nllorncy.  on 
August  10.  1901,  and  answered  the  phxintifT's 
complaint;  thnt  thereafter  iinch  proceed- 
ings were  liiid  in  said  action  that  judgment 
was  duly  given  on  February  19,  1904,  in 
favor  of  said  plaintiff,  Disconto  Gesell- 
Bchaft,  and  againxt  said  defendant,  Terliu- 
den,  for  (94,145.11  damages  and  costs;  that 
S)>5.371.4&.  with  interest  from  March  2U, 
19(M,  is  now  due  and  unpaid  thereon;  that 
at  the  tine  of  the  commencement  of  uid 
action,  to  wit,  on  August  17, 1001,  process  in 
garnishment  was  served  on  the  above-nariii-d 
garnishee.  First  2tatioDal  Bank  of  Jdilwau- 


kee,  aa  gamJBhce  of  the  defendant  TiTtinden. 

"That  on  August  9,  lOUl,  and  uii  .Vii;;iisl 
14,  1901,  a  person  giving  lii»  nami'  n*  'i'lieu 
dore  Grafe  deposited  in  enid  First  Xatiuiial 
Bank  of  Milwaukee  the  equivalent  of  iier- 
man  money  aggregnling  1^.420.00  to  his 
credit  upon  account;  thnt  rniid  »uui  bus  re- 
mained in  said  bank  ever  since,  and,  at  the 
date  hereof,  witli  interest  accrued  thcn-on. 
amounted   tu   CG.UllD.47. 

"That  the  defenilant  Gerlurd  Teriindeii 
and  said  Theodore  Grafe,  mentioned  in  Itie 
finding,  nre  identical  and  the  saiiio  [lerium, 

"That  the  interpleaded  defendant.  Auk  II  xtua 
C.  Umbreit,  on  March  21,  1904.  conimemi-d 
an  action  in  this  court  aftninHt  tlic  deii-nd. 
ant  Terlinden  for  recovery  for  servici*  n>n- 
dered  between  Au<;ust  lli.  1001,  and  tVliru- 
ary  1,  1U03;  thut  no  tierMinnl  service  of  Hie 
summons  therein  was  had  on  ihe  niiil  de- 
fendant; that  said  sunimuns  was  si-rv<il  by 
publication  only  und  without  Die  nmilin;:  at 
a  copy  of  tlie  summons  and  of  the  complaint 
to  said  itefendanl;  tli.it  ttaid  dei'endiint  did 
not  appear  tliereili;  tlmt  on  .Iniu'  11.  IIHi(, 
judgment  was  given  in  suid  iii-lii>n  by  ile- 
fuult  in  favor  of  said  Au^nsln^  C.  L*mbreit 
and  ii^'uinst  said  defi'ndnnl  Terlinden  fur 
$T,MO  duniu;!e>',  no  pan  wliereuf  liiix  b<-<ii 
paid;  tliat  at  the  tinif  of  the  comluence- 
mcnt  of  soid  action  pr<H-<'-<H  of  pirni->liii>i'iiL 
was  sencd.  to  wit,  on  :tlareii  il,  11104.  'onESTi: 
tlip  gurniFhce.  Fir»t  Nulioniil  Hank  of  Mil 
waukcc,  as  garnislice  of  Hai<l  dt'Feiiiliint  Ter- 
linden. 

-That  the  deftixliint  Torlinden  at  all  Hie 
times  set  foith  in  linilin;;  No.  1  wiih  and 
still  is  a  resident  of  tJi-Liiiiinv ;  Ihni  about 
July  11,  ItXil.  he  ub»condcd  Ironi  llennany 
und  came  to  the  slate  of  Wiacoiioin  aii<l  oh. 
sumcd  Lho  nnme  of  TlieiHlorc  Grafe;  tlmt 
on  August  lU,  1901,  he  was  a|.|irehend.tl  n* 
a,  fugitive  from  juMice  ujHin  exirtiilil  i"ii  jiro- 
ceediiigs  duly  instituted  against  him.  and 
wns  thereupon  extradited  to  llGninint. 

"That  the  above-nsmed  plaiiitill,  (he  Dis- 
conto GewlUchaft.  at  all  (he  timcH  dct  forth 

in   the   findings   wns,  ever   niiice   liiis   1h 

and  still  is,  a  foreign  corporation,  to  uit, 
of  Germany,  und  during  all  ssid  time  li;i'l 
its  principal  place  of  businesK  in  lierlin. 
Germany;  that  (he  nltuve-named  defemNiut. 
Augustus  C  Umbreit,  during  nil  said  (iMie~ 
was  and  Still  is  a  resident  of  tliu  stale  of 
Wisconsin. 

"That  on  or  about  the  27tli  dny  of  .luly. 
1001,  proceedings  in  bankruptcy  were  in- 
stituted in  Germany  ogainsl  mid  dofeiKliint 
Terlinden.  and  Paul  lleckiiig,  apiwinled 
trustee  of  his  estate  in  such  proceciliugs  on 
said  date;  that  thereafter,  and  on  or  iifli'r 
August  21,  liKJl,  the  above-named  pluiiitill, 
the  Disconto  GefcllHchaft.  wa«  njipointed  u 
member  of  the  cuminittee  of  creditor*  of 
627 
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the  defendant  Terlinden's  personal  estate, 
and  accepted  such  appointment;  and  that 
the  above-named  plaintiff,  the  Disconto 
Gesellschaft,  presented  its  claim  to  said 
trustee  in  said  bankruptcy  proceedings ;  that 
said  claim  had  not  been  allowed  by  said 
trustee  in  January,  1002,  and  there  is  no  evi- 
dence that  it  has  since  been  allowed;  that 
nothing  has  been  paid  upon  said  claim ;  that 
said  claim  so  presented  and  submitted  is  the 
same  claim  upon  which  action  was  brought 
by  the  plaintiff  in  this  court  and  judgment 
given,  as  set  forth  in  finding  No.  1;  that 
said  action  was  instituted  by  said  plaintiff, 
the  Disconto  Gesellschaft,  through  the  Ger- 
man consul  in  Chicago;  and  that  the  steps 
so  taken  by  the  plaintiff,  the  Disconto 
Gesellschaft,  had  the  consent  and  approval 
of  Dr.  Paul  Kecking  as  trustee  in  bankruptcy, 
[577]80  appointed  in  the  bankruptcy  'proceedings 
in  Germany,  and  that  after  the  commence- 
ment of  the  same  the  plaintiff,  the  Disconto 
Gesellschaft,  agreed  with  said  trustee  that 
the  moneys  it  should  recover  in  said  action 
should  form  part  of  the  said  estate  in  bank- 
ruptcy and  be  handed  over  to  said  trustee; 
that,  among  other  provisions,  the  German 
bankrupt  act  contained  the  following:  'Sec. 
14.  Pending  the  bankruptcy  proceedings, 
neither  the  assets  nor  any  other  property 
of  the  bankrupt  are  subject  to  attachment 
or  execution  in  favor  of  individual  credit- 


ors. 
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Upon  the  facts  thus  found  the  circuit 
court  rendered  a  judgment  giving  priority 
to  the  levy  of  the  Disconto  Gesellschaft  for 
the  satisfaction  of  its  judgment  out  of  the 
fund  attached  in  the  hands  of  the  bank. 
Umbreit  then  appealed  to  the  supreme  court 
of  Wisconsin.  That  court  reversed  the 
judgment  of  the  circuit  court,  and  directed 
judgment  in  favor  of  Umbreit,  that  he  re- 
cover the  sum  gamisheed  in  the  bank.  127 
Wis.  651,  115  Am.  St.  Rep.  1063,  106  N.  W. 
821.  Thereafter  a  remittitur  was  filed 
in  the  circuit  court  of  Milwaukee  county  and 
a  final  judgment  rendered  in  pursuance  of 
the  direction  of  the  supreme  court  of  Wis- 
consin. This  writ  of  error  is  prosecuted  to 
reverse  that  judgment.  At  the  same  time 
a  decree  in  an  equity  suit,  involving  a  fund 
in  another  bank,  was  reversed  and  remanded 
to  the  circuit  court.  This  case  had  been 
heard,  by  consent,  with  the  attachment  suit. 
With  it  we  are  not  concerned  in  this  pro- 
ceeding. 

No  allegation  of  Federal  rights  appeared 
in  the  case  until  the  application  for  rehear- 
ing. In  this  application  it  was  alleged  that 
the  effect  of  the  proceedings  in  the  state 
court  was  to  deprive  the  plaintiff  in  error  of 
its  property  without  due  process  of  law, 
contrary  to  the  14th  Amendment,  and  to 
deprive  it  of  certain  rights  and  privileges 
0SS 


guaranteed  to  it  by  treaty  between  the 
Kingdom  of  Prussia  and  the  United  States. 
The  supreme  court  of  Wisconsin,  in  passing 
upon  the  petition  for  rehearing  and  deny- 
ing the  same,  dealt  only  with  the  alleged 
invasion  of  treaty  rights,  overruling  the  con- 
tention of  the  plaintiff  in  error.  127  Wis. 
676,  115  Am.  St.  Rep.  1063,  106  N.  W.  821. 
It  is  well  settled  in  this  court  that  it  is 
too  late  to  raise  Federal  questions  review- 
able 'here  by  motions  for  rehearing  in  the [5  7  8] 
state  court.  Pim  v.  St.  Louis,  1G5  U.  S.  273, 
41  L.  ed.  714,  17  Sup.  Ct.  Rep.  322;  Fullerton 
v.  Texas,  196  U.  S.  192,  49  L.  ed.  443,  25 
Sup.  Ct.  Rep.  221 ;  McMillen  v.  Ferrum  Min. 
Co.  197  U.  S.  343,  347,  49  L.  ed.  784,  787, 
25  Sup.  Ct.  Rep.  533;  French  v.  Taylor,  199 
U.  S.  274,  278,  50  L.  ed.  189,  192," 26  Sup. 
Ct.  Rep.  76.  An  exception  to  this  rule  is 
found  in  cases  where  the  supreme  court  of 
the  state  entertains  the  motion  and  express- 
ly passes  upon  the  Federal  question.  ^Mal- 
lett  V.  North  Carolina,  181  U.  S.  689,  45  L. 
ed.  1015.  21  Sup.  Ct.  Rep.  730;  Leigh  v. 
Green,  193  U.  S.  79,  48  L.  ed.  623,  24  Sup. 
Ct.  Rep.  390. 

Conceding  that  this  record  sufficiently 
shows  that  the  supreme  court  heard  and 
passed  upon  the  Federal  questions  made  up- 
on the  motion  for  rehearing,  we  will  pro- 
ceed briefly  to  consider  them. 

The  suit  brought  by  the  Disconto  Gesell- 
schaft in  attachment  had  for  its  object  to 
subject  the  fund  in  the  bank  in  Milwaukee 
to  the  payment  of  its  claim  against  Terlin- 
den.  The  plaintiff  was  a  German  corpora- 
tion and  Terlinden  was  a  German  sub- 
ject. Umbreit,  the  intervener,  was  a  citi- 
zen and  resident  of  Wisconsin.  The  su- 
preme court  of  Wisconsin  adjudged  that  the 
fund  attacheil  could  not  be  subjected  to  th* 
payment  of  the  indebtedness  due  the  for 
eign  corporation  as  against  the  claim  as- 
serted to  the  fund  by  one  of  its  own  citi- 
zens, although  that  claim  arose  after  the 
attachment  by  the  foreign  creditor;  and, 
further,  that  the  fact  that  the  effect  of 
judgment  in  favor  of  the  foreign  corporation 
would  be,  under  the  facts  found,  to  remove 
the  fund  to  a  foreign  country,  there  to  be 
administered  in  favor  of  foreign  creditors, 
was  against  the  public  policy  of  Wisconsin, 
which  forbade  such  discrimination  as  against 
a  citizen  of  that  state. 

Alien  citizens,  by  the  policy  and  practice 
of  the  courts  of  this  country,  are  ordinarily 
permitted  to  resort  to  the  courts  for  the 
redress  of  wrongs  and  the  protection  of 
their  rights.  4  Moore,  International  Law 
Dig.  7;  Wharton,  Confl.  L.  §  17. 

But  what  property  may  be  removed  from 
a  state  and  subjected  to  the  claims  of  cred- 
itors of  other  states  is  a  matter  of  comity 
between  nations  and  states,  and  not  a  mat- 
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]tar  of  abaolute  'right  in  fftvor  of  crediton 
of  another  aovereignty,  when  citizenB  of  the 
lae»l  Btate  or  country  are  asserting  rights 
•g«inst  property  within  the  local  jurisdic- 
tion. 

•"Comity,'  in  the  legal  sense,"  saya  Mr. 
Jnatlce  Gray,  speaking  for  this  court  in  Hil- 
ton r.  Guyot,  159  U.  S.  113,  163,  40  L.  ed.  9fi, 
108,  18  Sup.  Ct.  Rep.  139,  143,  "is  neither 
m  matter  of  absolute  obligation  on  the  one 
hand  nor  of  mere  courteey  and  f>ood  will 
opon  the  other.  But  it  is  the  recognition 
tthich  one  nation  allowe  within  its  territory 
to  the  legislative,  executive,  or  judicinl  acts 
of  a.nother  nation,  having  due  regard  both 
to  international  duty  and  convenience,  and 
to  the  rights  of  its  own  citizens  or  of  other 
pei-sone  who  sre  under  the  protection  of  its 

In  the  elaborate  eianiination  of  the  sub- 
j*ct  in  that  case  many  cases  are  cited  and 
the  writings  of  leading  authors  on  the  sub- 
ject extensively  quoted  as  to  the  nnture, 
obligation,  and  extent  of  comity  between 
nations  and  states.  The  result  of  the  dis* 
cussion  shows  that  how  tar  foroign  creditors 
will  be  protected  and  their  rights  enforced 
depends  upon  the  cireuniatances  of  each  case, 
and  that  all  civilized  nations  have  recog- 
niied  and  eDforced  the  doctrine  that  inter- 
national enmity  does  not  reijuire  the  enforce- 
ment of  judgments  in  such  wise  aa  to  preju- 
dke  the  rights  of  local  creditors  and  tlie 
•upcrior  claims  of  such  creditors  to  assert 
and  enforce  demands  against  property  with- 
in the  local  jurisdiction.  Such  reci>f;nition 
it  not  inconsistent  with  that  moral  duty 
to  respect  the  rights  of  foreign  citizens 
which  inheres  in  the  Inw  of  notions.  Speak- 
ing of  the  doctrine  of  comity,  Mr.  Justice 
Story  says:  "Every  nation  must  be  the 
llual  judge  for  itself,  not  only  of  tlie  nature 
■nd  cxt>-nt  of  the  duty,  but  of  the  occasions 
OB  wliich  its  exercise  may  be  justly  demand- 
ed."    Story.  Conn.  L.   }  33. 

The  doctrine  of 
ject  of  frcque 
this  country  when  it  has 
•aacrt  rights  accruing  undei 
tlw  benefit  of  creditors  in  otner  states  as 
•gainst  the  demands  of  local  creditors,  by 
attachment  or  otherwise  in  the  state  where 
the  property  i»  sitnated.  The  cases  were 
'Jrevlewed  by  Mr.  Justice  Brown,  'delivering 
the  opinion  of  the  court  in  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  624,  43  L.  ed.  835,  10 
Sup.  Ct.  Rep,  545,  and  the  conclusion  reached 
that  voluntary  assignments  for  the  benefit 
of  creditors  should  be  given  force  in  other 
•tatos  as  to  property  therein  situate, 
except  so  far  as  they  come  in  conflict  with 
Um  rights  of  local  creditors,  or  with  the 
public  policy  of  the  state  in  which  it  is 
■ought  to  be  enforced;  and,  aa  waa  Wd  bj 
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been  the  sub- 
the  courts  of 

■en    sought    to 
isignmcnts  for 


Mr.  Juatiee  McLean  in  Oakey  t.  Bennett,  11 
How.  33,  44,  IS  L.  ed.  593,  S97,  "national 
comity  docs  not  require  any  government  to 
give  effect  to  »uch  assignment  (for  the  bene- 
fit of  creditora]  when  it  shall  impair  the 
remedies  or  lessen  the  securities  of  its  own 
citizens." 

There  being,  then,  no  provision  of  positive 
law  requiring  the  recognition  of  the  right 
of  the  plaintiff  in  error  to  appropriate  prop- 
erty in  the  state  of  Wisconsin  and  subject 
it  to  distribution  for  the  benefit  of  foreign 
creditors  as  against  the  demands  of  local 
creditora,  how  far  the  public  policy  of  the 
state  permitted  such  recoKniti.n  was  a  mat- 
ter for  the  state  to  determine  for  itself.  In 
determining  that  the  jwlicy  of  Wisconsin 
would  not  permit  the  property  to  be  thus  ap- 
propriated to  the  bcnellt  of  alien  creditors  as 
a^fainst  the  demands  of  the  citizens  of  the 
state,  the  supreme  court  of  Wisconsin  has 
done  no  more  than  lias  been  frequently  done 
by  nations  anil  states  in  refusing  to  excrcidc 
the  doctrine  of  comity  in  such  wise  as  to  im- 
pair the  right  of  local  creditors  to  subject 
locnl  pnipcrly  to  Iheir  just  claims.  We  fiiil 
to  perceive  huw  this  application  of  a  well- 
known  rule  can  \ic  said  to  deprive  the  plain- 
tiff in  error  of  its  property  without  due 
process  of  law. 

I^pon  the  motion  for  rehearing  the  plain- 
tiff in  error  called  attention  to  two  alleged 
treaty  provisions  between  the  United  States 
and  the  Kingdom  of  I'russin.  the  first  from 
the  treaty  of  1828  |8  Stat,  at  U  378]  and 
the  second  from  the  treaty  of  17i>0  (8  Stat. 
at  L.  1U2],  As  to  the  lahl-mention<  d  treaty 
the  following  provision  wiis  referred  to; 

"Each  imi'ty  shall  endeavor  by  all  the 
means  in  their  power  to  protect  and  di'fcnd 
all  vesaelsand  other  effects  belonging  to  the 
citizens  or  subjects  of  the  other,  which  shall 
he  within  the  extent  of  their  jurisdiction  by 
sea  or  by  land." 

•Tlw  treaty  of  1799  expired  by  its  own(&Sl] 
terms  on  June  2,  1810.  and  the  provision  ro- 
lled upon  is  nut  i.et  fortli  in  so  much  of  the 
treaty  as  was  revived  by  article  12  of  the 
treaty  of  May  1,  1828.  See  Compilation  of 
Treaties  in  Kotce,  11K)4,  prepared  under  res- 
olution of  the  Senate,  pp.  638  et  aeq.  If 
this  provision  of  the  treaty  of  1799  were  in 
force  we  are  unable  to  see  that  it  has  any 
bearing  upon  the  present  case. 

Article  one  of  the  treaty  of  1828  between 
the  Kingdom  of  Prussia  and  the  United 
States  ii  as  follows; 

"There  shall  be  between  the  territories  of 
the  high  contracting  parties  a  reciprocal 
liberty  of  commerce  and  navigation.  The 
inhabitants  of  their  respective  states  ahall 
mutually  have  liberty  to  enter  the  ports, 
places,  and  riven  of  the  territorkt  of  each 
0  ^ti^ 
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paiiy  wherever  frteign  commerce  is  permit- 
ted. Thoy  shall  be  at  liberty  to  sojourn 
and  reside  in  all  parts  whatsoever  of  said 
territories,  in  order  to  attend  to  their  af- 
fairai;  and  they  shall  enjoy,  to  that  effect, 
the  same  secunty  and  protection  as  natives 
of  the  country  w herein  they  reside,  on  con- 
dition of  their  submittin«^  to  the  laws  and 
ordinances  there  provailinfj.*' 

This  treaty  is  printed  as  one  of  the  trea- 
ti<'8  in  force  in  the  compilation  of  1904.  p. 
643,  and  has  undoubtedly  been  recognized 
by  the  two  governments  as  still  in  force 
sine*'  the  formation  of  the  German  Empire. 
See  Terlinden  v.  Ames,  184  U.  S.  270,  46 
L.  ed.  534,  22  Sup.  Ct.  Rep.  484;  Foreign 
Relations  of  1883.  p.  300;  Foreign  Relations 
of  188.1,  pp.  404,  443,  444;  Foreign  Relations 
of  1887.  p.  370;  Foreign  Relations  of  1895, 
pt.   1.  5.38. 

As-iiming.  then,  that  this  treaty  is  still 
in  ftucc  botwoen  the  United  States  and  the 
^Ifrniiin  Knipiio.  and  conceding  the  rule  that 
treaties  shnuld  bo  liberally  interpret<'d  with 
a  vii'w  to  protroting  the  citizens  of  the  re- 
sped  ivc  countries  in  rights  thereby  >ecured, 
is  there  an\  thing  in  this  article  which  re- 
quired  any  dirt'crent  decisirai  in  the  supreme 
court  of  Wise«»nsin  than  that  given?  'j'he 
inhaiiitants  of  the  respective  countries  arc 
to  be  at  lilMM'ty  to  aojourn  and  reside  in  all 
parts  whatstx'ver  of  said  territories  in  order 
to  atteiKl  to  their  allairs.  and  they  shall  en- 
joy, to  that  eflect,  the  same  security  and 
[582] protection  as  'the  native?*  of  the  country 
wherein  they  reside.  u|>on  submission  to  the 
laws  and  ordinances  there  prevailing.  It 
H'<|uires  very  great  ingenuity  to  perceive 
anyiliing  in  this  treaty  provision  applicable 
to  tlif  present  case.  It  is  said  to  be  found 
in  t  h"  rl;;lit  of  eiti/.ens  of  Prussia  to  attend 
to  tlieir  a  Hairs  in  this  counlrv.  The  treat  v 
pn»vi(les  that  for  that  purpose  they  are  to 
liave  the  same  security  and  protection  as 
natives  in  the  countrv  wherein  thev  reside. 
Kxi'u  \iCt\Mfi\  states  of  the  American  I'nion, 
as  show  n  in  the  opinion  of  Mr.  Justice  Brown 
in  Security  Trust  Co.  v.  Dodd.  supra,  it  has 
been  the  constant  practice  not  to  recognize 
assignments  for  the  l)enefit  of  creditors  out- 
si<le  the  state,  where  the  same  came  in  con- 
llict  with  the  rights  of  domestic  creditors 
seeking  to  recover  their  debts  against  local 
property.  This  is  the  doctrine  in  force  as 
against  natives  of  the  country  residing  in 
other  states,  and  it  is  this  doctrine  whicii 
has  been  applied  by  the  supi-eme  court  of 
Wisconsin  to  foreign  creditors  residing  in 
German V.  In  short,  there  is  nothin;;  in  this 
treaty  undertaking  to  change  the  well-rec 
ognized  rule  l»etween  states  and  nations 
whtrh  permits  a  country  to  first  protect  the 
0SO 


rights  of  its  own  citizens  in  local  propertj 
before  permitting  it  to  be  taken  out  of  the 
jurisdiction  for  administration  in  favor  of 
those  residing  beyond  their  borders. 

The  judgment  of  the  Circuit  Court  of  Mil- 
waukee  County,  entered  upon  the  remittitur 
from  the  Supreme  Court  of  Wisconsin,  it 
affirmed. 


♦NORTHERN  PACIFIC  RAILWAY  C0M-[58S] 
PANY,  Plff.  in  Err., 

V. 

STATE  OF  MINNESOTA  EX  REL.  CITY 

OF    DULUTH. 

(Sec  S.  C.  Reporter's  ed.  583-598.) 

Error  to  state  court  —  Federal  question 
—  Impair in{;  contract  oblifiratlona. 

1.  Municipal  legislation  carried  into  ef- 
fect by  mandamus,  which  requires  a  railroad 
com]>any  to  make  repairs  in  a  viaduct  at  its 
own  expense,  in  accordance  with  plans 
adopted  and  approved  by  the  municipal 
council,  cannot  be  regarded  as  a  mere  re- 
pudiation by  the  municipality  of  its  agree- 
ment to  maintain  the  viaduct,  so  as  to  de- 
feat the  a))pellate  jurisdiction  of  the  Su- 
preme (^ourt  of  the  United  States  over  a 
state  court,  invoked  on  the  ground  that  con- 
tract obligations  were  thereby  impaired. 

Constitutfoiiiil  law  —  Impairlnfr  con* 
tract  obit  {rations  ^  validity  of  munic* 
ipal  contract. 

2.  JNMpiiring  a  railway  company  to  re- 
pair, at  its  own  expense,  a  viaduct  and  its 
a|>prt)aclies,  built  to  carry  over  a  railroad 
a  street  which  was  not  <'xt ended  over  the 
right  of  way  until  after  the  railroad  was 
built,  cannot  bc»  said  to  impair  the  obligation 
of  a  contract  by  whicli  the  municipality,  in 
consideration  of  a  contribution  fnmi  the 
railr«)ad  c<»niiiany  toward  the  expense  of  the 
original  construction,  agreed  to  maintain 
the  viaduet  for  liftccn  vears.  and  to  main- 
tain  the  apprnaehes  pirpetually,  where  the 
high:'st  state  court,  consistently  with  its 
earlier  decisions,  ludd**  that  the  railway 
charter,  as  well  as  the  eonin:oM  law,  requires 
the  railway  comi>any  to  construct  and 
maintain  suitable  crossings  at  existing  and 
future  streets,  and  that  any  contract  limit- 
ing the  exercise  of  legislative  power  in  this 
regard  is  void  as  against  public  policy,  al- 
thou«xh  there  mav  have  b.en  some  doubt 
when  the  contract  was  made  as  to  what 
the  rights  of  the  parties  Wv're.  and  the  con- 
tract may  have  been  a  compromise. 

[No.  92.] 

Argued    December    20,    23,    1007.      Decided 
February  24,  1908. 

Note. — As  to  error  to  state  courts  in 
cases  presenting  questions  of  impairment  of 
contract  obligations — see  note  to  Osborne  ▼. 
Clark,  31  L.  ed.  U.  S.  619. 
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IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  llionesota  to  rtriew  n  judgDieiit 
which  affinnrd  m  judgment  of  the  St.  Loui* 
Count}-  Court,  in  that  state,  compelling  a 
railroad  company  by  mandanius  to  repair 
a  viaduct  carrying  a  citj'  etreet  ovar  its 
tracks.    Affirmed. 

See  same  caM  below,  08  Uinn.  420,  IIM 
K.  W.  2«9. 

The  facta  are  stated  in  tbe  opinion. 

Mr.  rhorloR  W.  Bnnn  argued  the  eauae 
ailit  flicd  a  brief  (or  platntilT  in  error: 

The  (upreni^  court  of  Jlinnceota  held  there 
vaa  ao  contract,  and  therefore  did  not  come 
to  the  question  whctlier  a  law  of  the  state 
violated  a  contract.  But  this  court  has  ju- 
risiliction  of  the  question,  and  will  decide  for 
itself  whetlier  tiiere  wa»  a  contract. 

Sleoms  V.  MinnesoU,  170  t'.  S.  223.  232, 
233.  45  L.  ed.  162,  IflB,  170,  21  Sup.  Ct. 
Rep.  73. 

The  action  of  tlie  city  was  not  confltieit  to 
»  denial  of  the  validity,  or  of  the  binding 
force  in  some  particular,  of  the  contract,  as 
in  St.  Paul  fia^li-tht  Co.  v.  St,  Paul.  181 
U.  S.  142,  45  L,  ed.  788,  21  Sup.  Ct.  Rep. 
«75. 

It  is  well  settled  that  city  laws  are  state 
laws  wtlliin  tbe  meaning  of  the  Federal 
Constitution. 

Mprcanlile  Trust  t  D.  Co.  v.  Columbus, 
203  U.  S.  311,  51  L.  ed.  108,  27  Sup.  Ct. 
Rep.  83. 

And  tbe  jnrisdlction  of  this  court  is  am- 
taineil  by  \"icl;»bnrg  Waterwurks  Co,  v. 
Vicksburp.  185  U.  S.  05,  81,  46  L.  ed.  808 
81-i.  22  f'up.  Ct.  Rep.  5S5:  Xcw  Orleans 
Wnirr«..rfc.  Co.  v.  T.oiii..innn.  195  U.  S.  330, 
S-W.  JB  L.  (Mi.  031.  DW.  22  Sup.  Ct.  Rep.  601 ; 
Clcvolsnrt  V.  Clevelund  City  R,  Co,  104  U 
S.  .-.17.  O.H".  -i:n.  48  I..  Pil.  1102.  110(1,  1107 
24  Sup,  Ct.  Rep.  756:  Dnwson  v.  Colnmbia 
Ave.  Sav.  Fund,  S.  D.  Title  «  T.  Co.  107 
rs,  49  L.  ed.  713.  25  Sup.  Ct.  Rep. 
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cither  the 

nor  any  stnliiti'  cciiiiiieU  n  railway  to  pro- 
vide for  piililic  triivel  upon  new  streela 
opened  across  its  Iriick*. 

.'itnte  n  rel.  .Minnenimlis  v.  St.  Paul,  M. 
«  M.  R.  Co.  35  Minn.  131.  50  Am.  Rep.  313. 
28  N.  W.  3:  Boston  &  A.  R.  Co.  v.  Cam- 
bridge, 150  ifasB.  287.  34  S.  E.  382 ;  State 
ex  rel.  St.  Paul,  M.  t  SI.  R.  Co.  v.  District 
Court,  42  Minn.  252,  7  I..R.A.  121,  44  M, 
W.  7;  6Ute  v.  Ensign.  54  Minn.  372.  50 
N.  W.  41;  State  ex  rel.  St.  Paul  v.  Chimp. 
St.  P.  M.  Il  0.  R.  Co.  83  Minn.  42-2,  80 
K.  \V.  I. 

Upon  the  validity  of  an  alleged  contract 
this  court  follows  the  law  of  the  state  as  it 
existed  when  the  contract  was  consummated, 
and  will  diir^ard  Uter  decisions  to  the 
contrary. 
•1  L.  cd. 


Ohio  Life  Ina.  t  T.  Co.  t.  Debolt,  K  How. 
416.  4.12.  14  L.  ed.  9B7,  1003;  Taylor  v.  Ypsi- 
lanti.  105  U.  S.  «0,  71,  26  L.  ed.  IDOS,  1012^ 
Lob  Angelea  v,  Los  Angeles  City  Water  Co. 
177  r.  S.  568,  575,  44  L.  «d.  880,  804.  20 
Sup.  Ct.  Rep.  136;  Loeb  v.  Columbia  Twp. 
179  U.  S.  472,  4S2,  46  L.  cd.  260,  200,  21 
Sup.  Ct.  Rep.  174;  Deposit  Bank  v.  Frank- 
tort,  191  U.  S.  409,  G17,  SIB,  48  L.  ed. 
278,  283,  284,  24  Sup.  Ct.  Rep.  154. 

Tbe  record  now  before  tbe  court  shows 
that  whether  the  railway  or  tbe  street  was 
prior  was  a  close  question  of  fact,  and  an 
obligation  of  the  railway  to  bridge  if  it 
was  prior  bad  not  been  (to  say  the  least) 
ao  clearly  establislied  by  any  statute  or 
by  any  decision,  as  to  preclude  tbe  rail- 
way from  reasonably  denying  sucb  obliga- 
tion. Considering  tbe  then  rights  of  the 
parties,  as  between  each  other,  which  were 
in  so  many  respects  doubUuI,  they  were  cer- 
tainly fair  matters  of  compromise;  and  to 
tay  that  a  compromiae,  honestly  entered  into 
and  fully  carried  out,  is  without  considera- 
tion because,  aome  flttecn  years  after,  the 
supreme  court  of  Minnesota,  for  the  first 
time,  holds  that  tbe  whole  oUigatioo  could 
iiave  been  thrown  upon  the  railway,  is  to 
violate  the  fundamental  principle  upon 
which  compromise  agreements  are  founded. 

Staplfton  V.  Stapleton,  1  Atk.  12;  1  Chit- 
tT,  Contr.  lltb  ed.  47,  note;  Haf^r  v.  Tbom- 
sin,  1  Black.  80,  03.  17  L.  ed,  41,  44;  Unit- 
ed SUtea  V,  Child.  12  Wall.  232.  -20  L.  ed. 
360;  Demars  v.  MuHser-Saimtry  l..nnd.  Log- 
ging t  Mfg.  Co.  37  -Minn.  418,"  35  X.  W.  1. 

Mr.  norl  Foslor  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

Tlii^  court  docs  not  obLiin  jllri^d^ction  to 
review  a  ju<t{;nicrit  of  a.  Htatc  court  because 
that  jud^^iPiit  impnirs  or  fails  to  ;nve  elTect 
to  a  contract.  The  state  court  must  give 
effect  to  somp  subscijunnt  statute  or  state 
constitution  wbich  impairs  the  obligation 
of  the  contract,  and  the  judgment  ot  that 
court  inuHt  rest  on  tbe  statute,  either  ex- 
pressly or  by  necessary  implication. 

Xew  Orleans  Waterworks  Co.  v.  Louisi- 
ana, 185  V.  S.  336,  330,  361,  40  L.  ed,  036, 
043,  944,  22  Sup.  Ct.  Rep.  001;  Dsmsod  v. 
Columbia  Ave.  Sav.  Fund,  S.  D.  Title  t  T. 
Co.  107  U.  S.  178,  49  L.  ed.  713,  25  Sup. 
Ct.  Rpp.  420;  St.  Paul  Gaslight  Co.  v.  St. 
Paul,  181  U.  S,  142,  45  L.  ed.  788,  21  Sup. 
Ct.   Rep,   575. 

The  conatitutional  prohibition  upon  state 
laws  impairing  the  obligation  of  contracts 
docs  not  restrict  the  power  of  tbe  state  to 
protect  tbe  public  health,  the  public  morals, 
or  tbe  public  safety,  as  tbe  one  or  tbe  other 
may  be  involved  in  tbe  execution  of  sucb 
contracts.  Rights  and  privileges  arisinif 
frmu  aontraet*  «rttb  a  state  an  subject  U> 
tftV 
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regulations  for  the  protection  of  the  public 
health,  the  public  morals,  and  the  public 
safety,  in  the  same  sense  and  to  the  same 
extent  as  are  all  contracts  and  all  property, 
whether  owned  by  natural  persons  or  cor- 
porations. 

New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650, 
672,  29  L.  ed.  516,  524,  6  Sup.  Ct.  Rep.  252. 

Tlie  inhibitions  of  the  Constitution  of  the 
United  States  upon  the  impairment  of  the 
obligation  of  contracts,  or  the  deprivation 
of  property  without  due  process,  or  of  the 
equal  protection  of  the  laws,  by  the  states, 
are  not  violated  by  the  legitimate  exercis? 
of  legislative  power  in  securing  the  public 
safety,  health,  and  morals. 

New  York  &  N.  E.  R.  Co.  v.  Bristol.  151 
U.  S.  556.  567,  38  L.  ed.  269,  ^72,  14  Sup. 
Sup.  Ct.  Rep.  437. 

The  constitutional  provision  does  not 
apply  to  contracts  made  by  parties  dealing 
with  a  departti-ent  of  government  concern- 
ing the  future  exercise  of  governmental  pow- 
er conferred  by  legislative  acts,  where  the 
subject-matter  of  the  contract  is  one  which 
affects  the  safety  and  welfare  of  the  public. 

Board  of  Education  v.  Phillips,  67  Kan. 
540.  100  Am.  St.  Rep.  475,  73  Pac.  07. 

The  rule  that  upon  the  validity  of  an  al- 
leged contract  this  court  follows  the  law  of 
the  state  as  it  existed  when  the  contract 
was  made,  and  will  disrogtird  later  decisions 
to  the  contrary,  is  limited  to  decisions  of 
the  state  court  as  to  the  interpretation  or 
validity  of  its  own  constitution  and  statute 
laws.  It  do»*<i  not  apply  to  the  "[ciioral  law, 
not  found  in  written  constitutions  or  .stat- 
utes. 

After  a  statute  has  been  settled  by  judi- 
cial constnielion,  the  construction  becomes, 
so  far  as  contract  rights  acquired  under  it 
are  concerned,  a«  much  a  part  of  the  stat- 
ute ns  the  text  itself;  and  a  change  of  deci- 
sion U.  to  all  intents  and  purposes,  the  same 
in  it»  efTpct  on  contracts  as  an  amendment 
of  the  law  by  means  of  a  legislative  enact- 
ment. 

Douglass  V.  Pike  County,  101  U.  S.  677, 
25  L.  ed.  968. 

The  decisions  of  the  state  court,  at  the 
time  the  contract  6f  1891  was  made,  were 
not  contrary  to  the  decision  in  this  case. 

A  compromise  is  a  contract.  If  a  com- 
promise is  made,  by  the  terms  of  which  a 
municipality  forever  surrenders  its  polict* 
power,  it  is  nothing  more  or  less  than  con- 
tracting away  its  police  power;  and  because 
a  city  may  have  the  right  to  compromise 
matters  within  the  domain  of  its  proprietary 
functions  it  does  not  follow  that  it  also  has 
the  right  to  compromise  matters  within  the 
domain  of  its  governmental  functions. 

StM^  0X  rel  Bt  Paul  t.  Minneaota  Traaa- 
0SS 


fer  R.  Co.  80  :Minn.  108.  50  L.R.A.  656,  83 
X.  W.  32;  New  York  &  X.  E.  R.  Co.  v. 
Bristol,  supra;  Chicago,  B.  &  Q.  R.  Co.  r. 
XebraMka,  170  U.  S.  57.  72-74,  42  L.  ed. 
948.  953,  954,  18  Sup.  Ct.  Rep.  513;  Chicago. 
B.  &  Q.  R.  Co.  V.  Illinois,  200  U.  S.  561,  50 
L.  ed.  596,  20  Sup.  Ct.  Rep.  341. 

A  municipality  contracts  away  its  police 
power  when  it  contracts  away  the  right  to 
say  who  shall  pay  for  compliance  with  an 
exercise  of  tlie  police  power.  It  is  uncom- 
pensated compliance  with  the  requirements 
of  governmental  authority  to  preserve  the 
safety  of  crossings  that  tlio  law  requires. 

State  ex  rel.  Minneapolis  v.  St.  Paul,  M. 
&  M.  R.  Co.  35  Minn.  131,  59  Am.  Rep.  313, 
28  X.  \V.  3;  Xew  York  &  X.  E.  R.  Co.  v, 
Bristol.  151  U.  S.  550,  571,  38  L.  ed.  269, 
274,  14  Sup.  Ct.  Rep.  437;  Chicago.  B,  &  Q. 
R.  Co.  v.  Chicago.  100  U.  S.  226,  254,  41  L. 
ed.  970,  990.  17  Sup.  Ct.  Rep.  581;  Xew 
Orleans  nasli«;ht  Co.  v.  Drainage  Commis- 
sion. 197  U.  S.  453,  49  L.  ed.  831,  25  Sup. 
Ct.  Rep.  471:  Boston  &  M.  R.  Co.  v.  York 
County,  79  Me.  386,  10  Atl.  113. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  comes  here  from  the  supreme 
court  of  Minnesota,  to  review  a  judgment 
of  that  court  aOirming  a  judgment  in 
mandamus  of  the  St.  Louis  county  court  in 
that  state,  which  required  the  Xorthern  Pa- 
cific Railway  Company,  plaintiff  in  error,  to 
repair  a  certain  viaduct  in  the  city  of  Du- 
luth,  carrying  I^ke  avenue  over  the  railway 
company's  tracks.  98  Minn.  429,  108  N.  \V. 
209.  The  Xortheni  Pacific  Railway  Com- 
pany is  the  successor  in  title  of  the  St. 
Paul  &.  Duluth  Railroad  Comiwiny,  which  de- 
rived its  title  from  the  Lake  Superior  & 
Mississippi  Railroad  Company.  The  Lake 
RuiK»rior  &  Mississippi  Railroad  Company, 
whose  rights  and  obligations  have  devolved 
upon  the  Xorthern  Pacific  Railway  Com- 
pany, had  the  following  provisions  in  its 
charter: 

**Scc.  0.  The  said  company  may  construct 
the  said  railroad  across  any  public  or  pri* 
vate  road,  highway,  stream  of  water,  or  wa- 
ter course  if  the  same  Ikj  necessary:  l*ro- 
vided.  That  the  same  shall  not  interfere 
with  navigation;  but  said  company  *sha1l[59l 
return  the  same  to  their  present  state,  or  in 
a  sutKcient  manner  so  ns  not  to  impair  the 
usefulness  of  such  road,  highway,  stream  of 
water,  or  water  course,  to  the  owner  or  to 
the  public." 

"Sec.  17.  This  act  Is  hereby  declared  to 
be  a  public  act,  and  may  be  amended  by 
any  subsequent  legislative  assembly  in  any 
manner  not  destroying  or  impairing  the 
vested  rights  of  said  corporation.'* 

The  Lake  Superior  &  Mississippi  Railroad 
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Ud  its  first  track  across  what  is  now  Lake 
aTenue  in  1869.  Lake  avenue  was  graded 
and  improved  for  public  traflfic  in  the  win- 
ter and  spring  of  1871,  and  since  that  time 
it  has  been  in  continuous  use  as  a  public 
•treet.  In  the  year  1891  the  amount  of  busi- 
ness on  Lake  avenue  and  the  number  of 
tracks  therein  had  become  so  great  that  the 
eonstant  passage  of  cars  and  engines  endan- 
gered the  safety  of  the  public.  The  city  of 
Duluth  thereupon  prepared  pinns  and  speci- 
fications for  the  construction  of  the  viaduct 
upon  I^ke  avenue,  and  made  a  demand  upon 
the  railroad  company  to  construct  the  same. 
The  railroad  company,  after  considerable 
ne[!otiation,  in  which  it  denied  its  obligation 
to  build  the  viaduct,  entered  into  a  contract 
with  the  city  of  Duluth,  which  is  set  up  in 
its  answer  in  this  case  as  a  full  defense  to 
the  right  of  the  city  of  Duluth  to  require 
the  repair  of  the  viaduct  at  the  railroad 
company's  expense.  This  contract  was  dat- 
ed Soptoml)er  2.  1801.  and  provided  that 
the  city  should  build  the  bridge  or  viaduct 
upon  Lake  avenue  to  carry  that  street  over 
the  railroad  tracks  which  had  theretofore 
croHsvd  said  avenue  at  grade.  The  railroad 
was  to  contribute  to  the  expense  of  the 
construction  in  the  amount  of  $50,000,  and 
the  city  undertook,  for  the  period  of  fifteen 
years,  to  maintain  the  part  of  the  bridge 
over  the  railroad's  rifilit  of  way,  and  to  per- 
petually maintain  the  approaches.  Tlie  city 
built  the  bridge  at  an  expense  of  .$2.3.000,  in 
addition  to  the  $50,000  which  was  paid  bv 
the  railroad  company. 

In  1003,  the  viaduct  and  its  approaches 
having  become  dangerous  for  public  use,  the 
]clty  of  Duluth  acted  within  the  *power  con- 
ferred on  it  by  law  to  require  railroad  com- 
panies to  construct  bridges  and  viaducts  at 
their  own  exponf^e  at  public  railroad  cross- 
ings, and,  having  investigated  the  subject, 
approved  the  plans  prepared  by  the  city 
engineer,  and  on  the  13th  of  July,  1903, 
passed  the  following  resolution: 

"Resolved,  That  the  repairs  set  forth  in 
said  specifications  are  necessary  and  proper, 
and  are  demanded  by  the  public  safety  and 
convenience. 

"Resolved,  further.  That  said  repairs  are 
reasonable  and  practicable  for  the  repairs 
of  said  viaduct  and  its  approaches;  and  that 
said  repairs  as  set  forth  in  said  specifica- 
tions are  hereby  adopted  and  approved. 

"Resolved,  further,  That  this  council  does 
hereby  demand  that  the  Northern  Pacific 
Railway  Company  immediately  proceed  to 
repair  said  viaduct  and  approaches  in  ac- 
eordance  with  said  specifications. 

"Resolved,  further,  That  a  copy  of  this 
resolution    be    forthwith    served    upon    the 
Northern  Pacific  Railway  Company  in  the 
Mune  manner  as  service  may  be  made  of* 
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summons  in  a  civil  action  by  the  city  clerk. 

"Resolved,  further.  That,  in  the  event  of 
the  failure  or  refusal  of  said  company  to 
comply  with  such  demand,  that  the  city  at- 
torney be  and  he  is  hereby  instructed  to  in- 
stitute such  action  or  actions  as  to  him  may 
seem  proper  to  compel  the  said  railway  com- 
pany to  make  such  repairs,  or  such  portion 
thereof  as  the  court  may  determine  it  is 
legally  liable  to  make." 

It  was  in  pursuance  of  this  resolution 
that  this  action  in  mandamus  was  begun  and 
the  writ  issued,  requiring  the  railroad  com- 
pany to  make  the  repairs  in  accordance  with 
the  plans  adopted  and  approved  by  the  city 
council. 

We  are  met  at  the  threshold  with  the 
question  of  the  jurisdiction  of  this  court. 
It  is  the  contention  of  the  plaintiff  in  error 
that,  in  requiring  the  railroad  company  to 
repair  the  viaduct  at  its  own  expense,  the 
obligation  of  the  contract  of  September  2, 
1891,  has  been  impaired  by  legislation  of  the 
municipal  corporation,  in  violation  of  the 
contract  clause  of  the  'Constitution  of  the [5  90] 
United  States.  In  cases  arising  under  thii 
clause  of  the  Federal  Constitution  this 
court  determines  for  itself  whether  there  is 
a  contract  valid  and  binding  between  the 
parties,  and  whether  its  obligation  has  been 
impaired  by  the  legislative  action  of  the 
State.  Steams  v.  Minnesota,  179  U.  S.  223, 
2.33,  45  L.  ed.  102,  170,  21  Sup.  a.  Rep.  73. 
If  the  plaintiff  in  error  set  up  a  claim  of 
contract  upon  substantial  grounds  and  with 
allegations  showing  an  impairment  of  its  ob- 
ligiition  by  state  or  municipal  legislation,  a 
case  was  presented  which  might  be  brought 
to  this  court  in  event  such  legislation  was 
upheld.  Chicago,  B.  &  Q.  R.  Co.  v.  Nebras- 
ka, 170  U.  S.  67,  42  L.  ed.  948,  18  Sup.  Ct 
Rep.  513. 

It  is  no  longer  open  to  question  that  mu- 
nicipal legislation  passed  under  supposed 
legislative  authority  from  the  state  is  with- 
in the  prohibition  of  the  Federal  Constitu- 
tion and  void  if  it  impairs  the  obligation  of 
contracts.  Mercantile  Trust  &  D.  Co.  v. 
Columbus,  203  U.  S.  311-320,  51  L.  ed.  198- 
202,  27  Sup.  Ct.  Rep.  83,  and  cases  there 
cited.  But  it  is  contended  that  the  action 
of  the  city  in  this  case  amounts  to  no  more 
than  a  denial  of  the  validity  and  binding 
force  of  the  contract  in  question  and  brings 
the  case  within  St.  Paul  Gaslight  Co.  v.  St. 
Paul,  181  U.  S.  142,  45  L.  ed.  788,  21  Sup. 
Ct.  Rep.  575,  followed  in  Dawson  y.  Colum- 
bia Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  197 
U.  S.  178,  49  L.  ed.  713,  25  Sup.  a.  Rep.  420. 
In  the  St.  Paul  Case  the  city  refused  to  pay 
certain  sums  claimed  to  be  due  on  contract 
of  the  company,  and  ordered  the  gas  posts 
to  be  removed  from  the  streets.  Such  a 
denial  of  liability  on  the  part  of  a  munic- 
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ipal  corporation  was  contained  in  an  ordi- 
nance to  tliat  effect;  it  was  held  this  was  not 
legislation  impairing  the  obligation  of  the 
contract,  and  it  was  said  in  that  case  that 
the  ordinance  "created  no  new  right  or 
imposed  no  new  duty  substantially  antag- 
onistic to  the  obligations  of  the  con- 
tract, but  simply  expressed  the  purpose 
of  the  city  not  in  the  future  to  pay  the 
interest  on  the  cost  of  construction  of  the 
lamp  ]K)sts  which  were  ordered  to  be  re- 
moved. .  .  .  When  the  substantial  scope 
of  this  provision  of  the  ordinance  is  thus 
clear]  V  understood  it  is  seen  that  the  con  ten- 
tion  Ihmo advanced  of  the  impairment  of  the 
oblipitioiis  of  tlio  contract  arisin<r  from  this 
[501] provision  *of  the  ordinance  reduces  itself  at 
omv  to  the  proposition  that,  wherever  it  is 
aHfi«*rtod.  on  the  one  hand,  tliat  a  munici- 
palitv  isi  iMHind  by  a  contract  to  perform  a 
piirtirulur  ai-t  and  the  municipality  dcnit^s 
that  it  i:^  liable  under  the  contract  to  do  so, 
therobv  an  iiiipairniont  of  the  obligations 
of  tlio  contriU't  ariHos.  in  violation  of  the 
ConMilution  of  the  I'nitcd  States.  But  this 
amounts  oulv  to  the  contention  that  every 
ca»e  involving  a  controversy  concerning  a 
municipal  contract  is  one  of  Federal  cogni- 
zance, determinable  ultimately  in  this  court. 
Thus,  to  reduce  the  proposition  to  its  ulti- 
matt'  conception  is  to  demonstrate  its  error." 
And  such  was  the  efl'ect  of  the  ordinance 
in  the  subsequent  case  of  Dawson  v.  Coium- 
Ilia  Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co. 
supra. 

We  think  the  municipal  legislation  com- 
plained of  in  this  case  amounts  to  more 
than  a  mere  denial  of  liability  or  of  the 
binding  force  of  the  former  contract.  The 
legislation  wliirh  deprives  one  of  tlie  benelit 
of  a  contract,  or  adds  new  duties  or  obliga- 
tions thereto,  necessarily  impairs  the  obli- 
gation of  the  contract,  and  when  the  state 
court  gives  eilect  to  subsequent  state  or 
municipal  legislation  which  has  the  efl'ect 
to  impair  contract  rights  by  depriving  the 
parties  of  their  benefit,  and  make  require- 
ments which  the  contract  did  not  theretofore 
impose  upon  them,  a  case  is  presented  for 
the  jurisdiction  of  this  court.  New  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  S.  33G, 
360,  351,  46  L.  ed.  936,  943,  944,  22  Sup.  Ct. 
Rep.  691.  And  this  jurisdiction  has  been 
frequently  exercised  in  cases  of  municipal 
ordinances  having  this  effect  upon  prior 
contract  rights.  Vicksburg  Waterworks  Co. 
V.  Vicksburg,  185  U.  S.  65-81,  46  L.  ed.  SOS- 
SIS,  22  Sup.  Ct.  Rep.  585;  Cleveland  v. 
Cleveland  City  R.  Co.  194  U.  S.  517,  4d  L. 
ed.  1102,  24  Sup.  Ct.  Rep.  756.  As  was  said 
in  Dawson  v.  Columbia  Ave.  Sav.  Fund,  S. 
D.  Title  &T.  Co.  supra,  it  is  not  always  easy 
tp  determine  on  which  side  of  the  line  a 
given  case  may  fall.  But,  recurring  to  the 
M4 


resolution  in  this  case,  we  are  of  the  opinion 
that  it  is  legislative  action  which  impairs 
the  obligation  of  the  contract,  if  the  con- 
tract is  of  binding  force,  which  is  a  question 
to  be  determined  upon  the  ^merits.  For  the [592] 
judgment  of  mandamus  against  the  railroad 
company  could  not  have  been  rendered  in 
this  case  without  the  prior  legislation  by 
the  city  ascertaining  the  necessity  for  re- 
pairs upon  the  viaduct,  the  character  and 
extent  of  the  same,  and  imposing  upon  the 
railroad  company  the  duty  to  enter  upon  the 
street  and  construct  the  improvement. 

This  municipal  action  is  more  than  a  mere 
denial  of  the  obligation  of  the  contract;  it 
affirmatively  requires  that  certain  improve- 
ments shall  be  made  upon  the  viaduct  by 
the  railroad  company  which  the  council 
deemed  to  be  necessary.  It  required  legis- 
lative action  to  determine  the  nature  and 
character  of  these  improvements.  The  man- 
damus issued  by  the  court  is  but  the  carry- 
ing of  the  ordinance  into  effect.  If  the 
contract  was  of  binding  force  and  eflTect  it 
would  relieve  the  railroad  company  from 
making  such  improvomonts  within  ihe  ri-iit 
of  way  for  the  period  of  fifteen  years,  and 
permanently  relieve  it  of  other  improve- 
ments upon  the  viaduct.  To  require  that  it 
shall  make  those  improvements  within  the 
period  named,  as  this  legislation  does,  is 
to  require  the  railroad  to  incur  expenses  for 
things  which  the  city  had  expressly  con- 
tracted to  relieve  it  from  during  the  period 
mentioned.  Assuming,  for  jurisdictional 
purposes,  that  the  company  had  a  valid 
claim  of  contract,  it  was  impaired  by  the 
legislation  of  the  city  in  question;  we  there- 
fore think  there  is  jurisdiction  in  the  case. 

Passing  to  the  merits,  it  is  the  contention 
of  the  railroad  company  that  when  this 
contract  was  made  the  supreme  court  of 
Minnesota  had  decided  that,  as  to  highways 
wliich  were  constructed  after  the  railroad 
was  built,  there  was  no  obligation  upon  the 
company  to  construct  overhead  bridges  or 
crossings,  and  whatever  the  rule  might  be  as 
to  requiring  a  railroad  company  to  construct 
such  overhead  bridges  in  the  interest  of 
public  safety  as  to  streets  in  existence  when 
the  railroad  was  built,  it  could  not  be 
required  so  to  do  when  the  highway  was 
constructed  alter  the  railway'  had  acquired 
its  right  of  way  and  laid  its  tracks. 

It  is  difficult  to  perceive  how  a  judicial 
determination  that  *the  railroad  company[59S 
could  not  be  charged  with  the  expense  of 
such  structures  as  this  viaduct  as  to  streets 
laid  out  after  the  railroad  was  built  could 
have  induced  the  agreement  to  pay  $50,000 
towards  the  improvement  in  question  in  a 
street  first  occupied  by  the  railroad  com- 
pany. And  the  recitals  of  the  contract  of 
September,  1891,  are  to  the  effect  that  the 
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payment  of  the  $50,000  was  in  lieu  of  assess- 
menta  for  benefits  in  excess  of  damages  for 
the  taking  of  property  of  the  railroad  com- 
pany to  be  caused  by  said  public  improve- 
ment, which  might  be  imposed  upon  the 
property  of  the  railroad  company. 

But  was  there  such  settled  judicial  con- 
struction?    In    the    case   of    State   ex  rel. 
Minneapolis   v.  St.   Paul,  M.   &  M.  R.  Co. 
98  Minn.  380,  108  X.  W.  261,  a  case  decided 
by  tluit  court  upon  the  same  day  it  handed 
down  its  decision   in  the  case  at  bar,  the 
subject    was    elaborately    examined    and    a 
conclusion    readied   that   the   charter   of  a 
railroad,   similar   to    the   one   granted   the 
Lake  Superior  &.  Mississippi  Railroad  Com- 
pany, above  set  forth,  imposed  an  obligation 
upon  the  railroad  company  as  to  highways, 
roads,  and  streets,  over  which  the  railroad 
was  constructed,  to  keep  the  same  in  good 
condition  and  repair,  whether  laid  out  after 
the  building  of  the  railroad  or  before,  and 
that   such   requirement   in   the   interest   of 
public  safety  embraced  an  overhead  bridge 
ncci*ssary  for  the  public  safety,  and  that  a 
requirement  that  it  should  be  built  at  the 
ex))on<%e   of   the   railroad   company   was   an 
exercise  of  the  police  power  of  the  state, 
ami   did    not    amount    to    taking    property 
without  due  process  of  law.     In  that  case 
the  cases  relied  upon  by  the  learned  counsel 
for   the    ]>IntutifT   in   error    in   this   cose   as 
establishing;  a   contrary   doctrine,   prior   to 
the  making  of  the  contract,  were  reviewed. 
They  are:     State  ex  rel.  Minnc*rt|M)Ii8  v.  St. 
Paul,  M.  &  M.  R.  Co.  35  Minn.  131.  5J)  Am. 
Rep.  313,  28  N.  W.  3,  and  State  ex  i-el.  St. 
Paul,  M.  &   M.  U.  Co.  V.  District  Court,  42 
Minn.  247,  7  L.R.A.  121.  44  X.  \V.  7.    It  was 
there   jiointed  out,  and   we  think  correctly, 
^  4  j*that  while  the  learned  court,  in  State  ex  rel. 
St.  Paul,  M.  &  M.  R.  Co.  limited  its  ruling 
to    cases    where    railroiuU    luul    been    con- 
structed   in    streets   already    laid   out,   and 
expressly  disclaimed  that  the  doctrine  tliere 
announced  would  necess^irily  apply  where  a 
new  street  had  been  laid  out  over  the  rail- 
road after  its  construction,  the  question  now 
made  was  not  involved  in  the  case,  and  the 
decision  then  made  was  limited  to  existing 
streets    only.      In    the    second    case    above 
cited  (42  Minn.  247),  while  it  was  held  that 
planking  the  tracks  at  crossings  was  a  part 
of  the  construction  of  the  highway,  and  not 
a  safety  device   for  the  protection  of  the 
thoroughfare,  and  therefore  not  within  the 
proper  exercise  of  the  police  power,  so  that 
the  cost  thereof  could  be  required  from  the 
company,   the  court  did   say,  in  the   most 
emphatic  manner,  that  safety  devices  might 
be  required  at  new  streets,  and  that  cattle 
guards  and  gates  were  such  safety  devices, 
the  ooDstructioii  of  which  would  be  required 
60  I«.  ed. 


at  the  expense  of  the  company.     And  the 
court  said : 

"When  the  railroad  company  accepted  its 
charter  it  received  its  franchises  subject  to 
the  authority  and  power  of  the  state  to 
impose  such  reasonable  regulations  concern- 
ing the  use,  in  matters  affecting  the  common 
safety,  of  its  dangerous  enginery,  and 
not  merely  subject  to  the  then-exist- 
ing regulations  as  applicable  to  then- 
existing  conditions;  and  whether  the  obliga- 
tion now  in  question  had  been  imposed  at 
this  time  by  direct  act  of  the  legislature, 
or,  as  is  the  case,  arises  from  the  laying 
out  of  a  new  highway,  to  which  the  pre- 
viously-existing law  becomes  applicable,  can 
make  no  difference. 

"The  fallacy  involved  in  the  claim  of  the 
relator,  and,  as  we  think,  in  some  decisions 
by  which  its  claim  is  supported,  arises  from 
a  failure  to  distinguish  between  rights  of 
property,  which  confessedly  are  protected 
under  the  Constitution  from  being  devested 
or  appropriated  to  other  purposes  without 
com i)ensa lion,  and  the  very  different  matter 
concerning  the  manner  in  which  the  owner 
may  use  his  property  so  as  not  to  unnec- 
essarily endanger  the  public.  The  claim  of 
the  relator  involves  *an  assumption  tliat[595] 
when  the  railroad  constructed  its  line  of 
road,  conforming  to  the  requirements  of  the 
law  as  to  all  then-existing  highway  cross- 
ings, it  had  a  constitutional  right,  by  vir- 
tue of  its  priority,  to  always  afterwards 
operate  its  road  unembarrassed  by  being 
required  to  observe  like  precauti<ms  with 
respect  to  highways  that  might  be  there- 
after laid  out  across  the  railroad,  except 
upon  the  condition  that  it  should  reet»ive 
compensation,  not  merely  for  whatever  of 
its  acquired  property  might  be  taken  for 
the  other  use,  but  also  for  the  expense  and 
burden  of  conforming  its  own  conduct  to  the 
newly-existing  conditions,— of  conforming  to 
a  general  police  regulation  of  the  state,  not 
l)efore  applicable.  There  was  no  such  ex- 
clusive or  superior  right  acquired  by  priority 
of  charter,  or  of  the  construction  of  this 
railroad  highway.  It  cannot  be  supposed 
that,  when  its  franchises  were  granted  to 
this  relator  to  construct  and  operate  this 
railroad,  it  was  contemplated,  either  by  it  or 
by  the  state,  that  no  more  public  highways 
should  be  laid  out  which  should  increase  the 
number  of  places  where  the  ordinary  police 
regulations  would  have  to  be  complied  with 
by  the  railroad  company,  to  its  inconven- 
ience and  expense.  On  the  contrary,  it  must 
nave  been  understood  and  contemplated, 
especially  in  a  new  state  rapidly  advancing 
in  population  and  in  the  development  of  its 
resources,  where  new  towns  were  springing 
up,  and  new  avenues  for  travel  and  traffic 
were  becoming  necessary,  that  new  streets 

6S& 


695-598 


Supreme  Court  or  the  United  States. 


Oct.  Tebm, 


and  roads  would  be  and  must  be  laid  out, 
and  that  manv  of  these  would  neeessarilv 
cross  existing  railroad  lines.  We  eannot 
resist  the  conclusion  that,  so  far  as  concerns 
the  matter  now  under  consideration,  the 
charter  of  the  relator  was  taken  subject  to 
the  right  of  the  state  to  impose  this  duty 
whenever,  by  reason  of  the  establishing  of 
new  highways,  it  should  become  necessary; 
and  hence  the  relator  is  not  entitled  to 
compensation  for  obedience  to  this  require- 
ment. Lake  Shore  &  ^f.  S.  R.  Co.  v.  Cincin- 
nati. S.  &  C.  R.  Co.  30  Ohio  St.  604;  Chicago 
&  A.  R.  Co.  V.  Joliet,  L.  &  A.  R.  Co.  105  III. 
388.  400,  404.  44  Am.  Rep.  799;  Hannibal 
V.  Hannibal  &  St.  J.  R.  Co.  49  Mo.  480; 
[596]*Bridgeport  v.  Xew  York  &  X.  H.  R.  Co.  30 
Conn.  255,  4  Am.  Rep.  63." 

As  the  supreme  court  of  Minnesota  points 
out  in  the  opinion  in  98  Minn.  380.  above 
referred  to,  the  state  courts  are  not  alto- 
gether agi^ed  as  to  the  right  to  compel  rail- 
roads, without  compensation,  to  construct 
and  maintain  suitable  crossings  at  streets 
extended  over  its  right  of  way.  after  the 
construction  of  the  railroad.  The  great 
weight  of  state  authority  is  in  favor  of  such 
right.    See  cases  cited  in  98  :Minn.  380. 

There  can  be  no  question  as  to  the  atti- 
tude of  this  court  upon  this  question,  as  it 
has  Ijocn  uniformly  held  that  the  right  to 
exercise  the  police  power  is  a  continuing 
one:  that  it  cannot  be  contracted  away,  and 
that  a  requirement  that  a  company  or  in- 
dividual comply  with  reasonable  police  reg- 
ulations without  compensation  is  the  legit- 
imate exercise  of  the  power,  and  not  in 
violation  of  the  constitutional  inhibition 
against  the  impairment  of  the  obligation  ot 
conlraicts.  In  Xew  York  &  X.  E.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  567.  38  L.  ed.  26?), 
272,  14  Sup.  Ct.  Rep.  437.  440.  the  doctrine 
was  thus  laid  down  by  Chief  Justice  Fuller, 
speaking  for  the  court: 

"it  is  likewise  thoroughly  established  in 
this  court  that  the  inhibitions  of  the  Con- 
stitution of  the  United  States  upon  the  im- 
pairment of  the  obligation  of  contracts,  or 
tlie  deprivation  of  property  without  due 
process,  or  of  the  equal  protection  of  the 
laws,  by  the  states,  are  not  violated  by  the 
legitimate  exercise  of  legislative  power  in 
securing  the  public  safety,  health,  and  mor- 
als. The  governmental  power  of  self -pro- 
tection cannot  be  contracted  away,  nor  can 
the  exercise  of  rights  granted,  nor  the  use 
of  property,  be  withdrawn  from  the  implied 
liability  to  governmental  regulations  in 
particulars  essential  to  the  preservation  of 
the  community  from  injury.  Boston  Beer 
Co.  V.  Massachusetts.  97  I'.S.  25.  24  L.  ed. 
989;  Northwestern  Fertilizing  Co.  v.  Hvde 
Park,  97  U.  S.  659,  24  L.  ed.  1030;  Barbier 
T.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
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Sup.  Ct.  Rep.  357;  New  Orleans  Gaslight  Co. 
V.  Louisiana  Light  &  H.  P.  &  Mfg.  Co.  115 
r.  S.  650.  29  L.  ed.  516,  6  Sup.  a.  Rep. 
252:  Mugler  v.  Kansas,  123  U.  S.  623.  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Budd  v.  Xew 
York.  143  V.  S.  517,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  45.  12  Sup.  Ct.  Rep.  468." 

The  ])rinciple  was  recognized  and  enforced 
in  C  hicago,  B.  &  *Q.  R.  Co..  v.  Chicago,  166(5«7J 
I'.  S.  226.  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581.  wluTe  it  was  hold  thnt  the  expenses  in- 
curred by  the  railroad  company  in  erecting 
gates,  planking  at  crossings,  etc.,  and  the 
maintenance  tlien*of,  in  order  that  the  road 
might  be  safely  operated,  must  be  deemed 
to  have  Ixen  taken  into  account  when  the 
company  accepted  its  franchise  from  the 
state,  and  the  expenses  incurred  by  the  rail- 
road company,  though  upon  new  streets, 
might  be  re(|uired  as  essential  to  the  pub- 
lic safety.  In  Detroit.  Ft.  W.  &  B.  I.  R. 
Co.  V.  Osborn.  180  V.  S.  383.  47  L.  e<l.  860. 
2.S  Sup.  Ct.  Rep.  540.  it  was  held  that  the 
state  of  Michigan  might  compel  a  street 
railroad  to  install  safety  appliances  at  an 
expense  to  l)e  divided  with  a  steam  railroad 
company  occupying  the  same  street,  not- 
withstaniling  the  steam  railroad  was  the 
junior  occupier  of  the  street.  The  subject 
was  further  under  consideration  in  Xew  Or- 
leans r;a<liglit  Co.  V.  Drainage  Commission, 
107  I',  s.  4j3.  40  L.  ed.  831.  25  Sup.  Ct. 
Uep.  471.  where  it  was  heM  that,  although 
the  gas  company  had  permission  from  the 
city  to  lay  its  ]>ipes  under  the  stn»ets.  it 
might  be  rocjuire.!  t(»  remove  the  same  at  its 
own  expense,  in  the  exercise  of  the  police 
pow<T  in  th<'  interest  of  the  public,  in  urder 
to  make  wav  for  a  svsteni  of  drainajr(»  which 
was  required,  in  the  interest  of  the  public 
health,  without  compensation  to  the  gas 
company;  and  that  uncompensated  oUnli- 
ence  to  regulations  for  public  safety  under 
the  iK)lice  power  of  the  state  was  not  a 
taking  of  property  without  due  prt»ce>s  of 
law. 

The  same  principles  were  recognized  and 
the  previous  cases  cited  in  Chicago.  B.  &  Q. 
R.  Co.  V.  Illinois.  200  U.  S.  561.  50  L.  ed. 
596,  26  Sup.  Ct.  Rep.  341.  and  again  in  I'nion 
Bridge  Co.  v.  United  States.  204  l*.  S.  .164. 
51  L.  ed.  523,  27  Sup.  Ct.  Rep.  367.  The 
result  of  these  cases  is  to  establish  the  doc- 
trine of  this  court  to  be  that  the  exercise 
of  the  police  power  in  the  interest  of  public 
liealth  and  safety  is  to  be  maintained  un- 
hampered by  contracts  in  private  interests, 
and  that  uncompensated  obedience  to  laws 
passed  in  its  exercise  is  not  violative  of 
property  rights  protected  by  the  Federal 
Constitution. 

In  this  case  the  supreme  court  of  Minne- 
sota has  held  that  *the  charter  of  the  coni-[ftf  ^J 
|Minj',  AS  well  as  the  common  law.  r^uired 
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the  railroad,  as  to  existing  and  future 
streets,  to  maintain  them  in  safety,  and  to 
nold  its  charter  rights  subject  to  the  exer- 
dae  of  the  legislative  power  in  this  behalf, 
and  that  any  contract  which  undertook  to 
limit  the  exercise  of  this  right  was  without 
consideration,  against  public  policy,  and 
void.  This  doctrine  is  entirely  consistent 
with  the  principles  decided  in  the  cases  re- 
ferred to  in  this  court.  But  it  is  alleged 
that  at  the  time  this  contract  was  made 
with  the  railroad  company  it  was  at  least 
doubtful  as  to  what  the  rights  of  the  par- 
tics  were,  and  that  the  contract  was  a  legit- 
imate .compromise  between  the  parties, 
which  ought  to  be  carried  out.  But  the  ex- 
ercise of  the  police  power  cannot  be  limited 
by  contract  for  reasons  of  public  policy;  nor 
can  it  be  destroyed  by  compromise;  and  it 
is  immaterial  upon  what  consideration  the 
contracts  rest,  as  it  is  beyond  the  authority 
of  the  state  or  the  municipality  to  abrogate 
this  power  so  necessary  to  the  public  safe- 
ty. Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska, 
170  U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep. 
613. 

We  find  no  error  in  the  judgment  of  the 
Supreme  Court  of  Minnesota,  holding  the 
contract  to  be  void  and  beyond  the  power 
of  the  city  to  make,  and  it  will,  therefore, 
bo  affirmed. 


ANN  M.  HATRSTON,  Plff.  in  Err., 

V. 

DANVILLE  &  WESTERN  RAILWAY  OOM- 

PANV. 

(See  S.  C.  Reporter's  ed.  698-609.) 

Constitulional  law  — due  process  of  law 
In  conclcmnaiion  proceedings  — public 

UffC. 

The  condonination  of  land  by  a  railroad 
company  for  a  spur  track  will  not  be  held 
to  l)c  for  a  private  use,  and  therefore  for- 
bidden by  the  United  States  Constitution, 
14th  Amendment,  where  the  state  courts, 
in  cflfect,  have  held  that  the  use  was  public, 
on  evidence  tending  to  show  that  the  spur 
track  was  designed,  in  part,  for  the  storage 
of  cars  while  loading  and  unloading,  and  to 
relieve  the  congestion  of  business,  although 
the  motive  which  dictated  its  location  over 
the  land  in  question  was  to  reach  a  private 
industry,  which  contributed  to  the  cost. 

(No.   6.] 

Argued  January  10,  13,  1908.    Decided  Feb- 
ruary 24,   1908. 

Note. — ^As  to  power  to  condemn  right  ol 
way   for   railway  sidings   to  private  estab- 
lishment!*— 8e<!  note  to  St.  Louis,  I.  M.  k  S. 
R.  Co.  V.  Petty,  20  L.R.A.  434. 
58  li.  cd. 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  denying  a  review  of  a  judgment 
of  the  Circuit  Court  of  Henry  County,  con- 
demning land  for  railroad  purposes.  Af- 
firmed. 

Statement  by  Mr.  Justice  Moody: 

This  is  a  writ  of  error  to  the  highest 
court  of  the  state  of  Virginia.  The  defend- 
ant in  error  is  a  corporation  created  by  the 
state  of  Virginia  and  operating  a  railroad 
entirely  within  that  state.  Its  main  line 
runs  near  the  town  of  Martinsville,  and 
from  it  a  branch  line  runs  into  Martinsville 
and  there  ends.  The  railway  company  be- 
gan a  proceeding  in  a  circuit  court  of  that 
state  for  the  condemnation  of  land  belonging 
to  Miss  Hairston,  the  plaintiff  in  error,  for 
the  construction  of  a  spur  track,  which  was 
alleged  to  be  needed  for  the  transaction  of 
its  business,  for  the  accommodation  of  the 
public  generally,  and  for  the  purpose  of 
reaching  the  factory  of  a  large  shipper,  the 
Rucker  &  Witten  Tobacco  Company.  By 
pleadings  duly  filed  the  landowner  set  up 
the  defense  {inter  alia)  that  the  proposed 
condemnation  was  not  for  a  public  use,  and 
was  therefore  contrary  to  the  Constitution 
and  laws  of  Virginia  and  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  Testimony  was  taken  on  this  issue 
before  the  judge  of  the  circuit  court,  who 
found  against  the  contention,  and  ap])ointed 
commissioners  to  ascertain  the  damage 
caused  by  the  taking.  The  commissioners 
ascertained  the  amount  of  the  damages.  *The  [600) 
judge  confirmed  their  report,  and  ordered 
that,  upon  pa3rment  of  the  damages,  a  fee 
simple  in  the  land  should  be  vested  in  the 
railway  company.  The  landowner  peti- 
tioned the  supreme  court  of  appeals  to  grant 
a  writ  of  error  to  review  the  judgment  of 
the  circuit  court.  The  petition  was  denied, 
and  a  writ  of  error  transferring  the  record 
to  this  court  was  allowed. 

The  uses  for  which  the  land  sought  to  be 
condemned  was  needed  are  described  in  the 
testimony  of  the  superintendent  of  the  rail- 
road.   The  material  parts  of  it  follow : 

"The  Danville  &  Western  comes  into  Mar- 
tinsville on  a  branch  spur  from  the  main 
line,  running  between  Danville  and  Stewart. 
This  spur  leaves  the  main  line  about  very 
nearly  half  a  mile  east  of  Martinsville.  It 
comes  into  Martinsville  and  ends  at  Frank- 
lin street.  The  Danville  k  Western  has  in 
the  town  of  Martinsville  this  main  line 
referred  to.  The  main  line  proper  runs  par- 
allel with  and  about  3  feet  from  the  plat- 
form of  the  freight  and  passenger  station. 
Parallel  to  this  track  there  is  another  track, 
about  15  feet  between  the  centers  of  the  two* 
tracks,  running  parallel  with  and  about  4 
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or  5  foot  from  tlie  Alliance  warehouse.  Both 
of  those  tracks  are  spur  tracks),  and  end  at 
Franklin  street.  The  company  also  has  a 
frei*rht  and  passen^rer  station  and  platform, 
with  a  portion  of  the  platform  shedded. 
Thoro  i:^  also  another  track,  designated  Tab- 
eniacio  track.  This  track  is  several  hun- 
drnl  f«*ct  east  of  this  freight  and  passenper 
station  referred  to,  and  is  parallel  with  the 
main  line.  This  track  will  hold  seven  box 
cars,  but  is  quite  a  heavy  grade. — about  2 
feet  to  the  hundred  feet.  There  is  also  par- 
allel with  the  main  line  and  also  parallel 
with  this  Tabernacle  track  a  spur  track, 
which  is  designated  spur  track.  These  are 
all  the  tracks  that  tlie  company  has  in  the 
town  of  ^fartinsville.  except  a  track  known 
as  Lester's  siding.  Tlii«.  however,  is  a  pri- 
vate siding  and  is  fenced  in.  The  gate  i-^. 
as  a  rule,  locked,  and  the  company  can  um* 
for  its  business  only  about  two  boxcar 
len''ths  on  the  outside  of  the  fence.  When 
1  took  char;ie  of  the  ron<l  a**  superintend- 
ent, on  the  loth  day  of  Septen»1ier.  in03,  I 
[#01]was  very  much  impr«»ssed 'with  th»' t-ong'^t- 
ed  condition  of  things  in  Martinsville,  the 
danger  of  ojk- rating  the  yard,  and  was  es- 
pecially inijuosod  with  the  lack  of  team 
track  room :  I  mean  by  that,  suitable  tracks 
on  which  solid  cars  loaded  with  freight  can 
be  placed.  <uch  freight  to  be  unloaded  by 
con ^ii! noes  and  team.",  or  rice  versa ;  tracks 
to  place  empty  cars  on,  into  which  shipi)€r8 
could  load  fn'ig!*.t  from  their  teams.  I 
found  only  space  for  three  l)Ox  cars. — I  mean 
by  that,  pnijwr  an<l  suitable  space.  That 
was  the  portion  of  the  track  described  as 
parallel  with  the  p.laifnrni.  and  west  of  the 
station  buihling.  about  three  car  lengths. 
Being  inipr«^*jspd  with  the  danger  of  operat- 
ing tlii^  yard.  st»nn  after  taking  charge  I 
gave  positive  instruction-*  that  the  track 
de*»;inated  as  Tabernacle  track  must  never 
be  used  for  -taring  cars,  and  must  be  kept 
clear  and  used  only  to  pa.ss  trains.  The 
track  was  built  and  intended  to  pass  trains, 
— that  is.  to  sidetrack  one  train  on  it  and 
let  the  other  pass.  On  account  of  the  in- 
crease of  the  business  at  Martinsville,  it  has 
been  necessary  to  change  these  instructions, 
and  we  have  been  forced  to  use  the  Taber- 
nacle track  on  which  to  place  team  track 
cars,  solid  cars  to  be  unloaded  by  consignees. 
.  .  .  In  order  to  get  out  of  Franklin 
street  1  selected  a  lower  route,  and  employed 
a  com|>etent  engineer  to  lay  off  and  make 
plans  for  tne  most  feasible  track,  to  obtain 
as  much  team  track  room  as  possible,  and  at 
the  same  time  to  reach  the  plant  of  the 
Rucker  &.  Witten  Tobacco  Company.  I  was 
informed  that  this  plant  would  be  very  great- 
ly enlarged,  and  in  fact  the  entire  business 
of  this  concern  would  eventually  be  consol- 
idated at  Martinsville.  By  adopting  tlie 
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route  proposed  we  would  not  only  reach  the 
plant  of  the  Rucker  &  Witten  Tobacco  Com- 
pany and  thereby  secure  for  the  Danville  A 
Western  a  great  increase  in  business,  but 
we   would  also  greatly  enlarge    our    team 
track  facilities.     I  mean  by  that,  the  por- 
tion of  the  track  on  which  loaded  cars  would 
be  placed  to  be  unloaded  by  merchants  and 
others  in  Martinsville  doing  business  here. 
The  map  shows  that  about  500  feet  of  this 
proposed  track  is  level;  this  would  be  used 
entirely  for  the  public.    This  500  feet  would 
store  about  10  or  18  team  track  cars,  and 
will  'be  used  entirely  to  place  cars  on  for [602] 
the  general  public.     In  addition  to  that  wo 
would  reach  the  Rucker  &  Witten  Tobacco 
Comjmny's  plant,  and  we  would  thus  be  en- 
abled to  place  cars  for  that  concern  imme- 
diatelv  at  the  factory  doors,  thus  relieving 
the  short  team  track  we  have  in  the  vard. 
and  al»'»  doin«r  awav  entirely  with  the  dan- 

*  •  « 

ger  of  using  this  Tabernacle  track  as  a  team 
track.  We  can  also  place  empty  cars  at 
the  Uucker  «i  Witten  Tobacco  Company's 
plant,  in  which  they  can  load  their  tobacco 
shi))ments.  This  uill  also  greatly  relieve  us 
at  the  station.  This  concern  has  within 
the  last  thirty  days  made  in  one  shipment 
14  .solid  cars  of  manufactured  tobacco,  go- 
ing to  one  destination,  and  all  shipped  the 
s>ame  day.  At  ])resent  we  have  team  track 
room  for  seven  cars  on  this  Tabernacle  sid- 
ing, which.  1  have  explained,  is  on  a  grade 
of  about  2  feot  to  the  hundred  feet,  and, 
therefore,  very  dangerous  to  operate  and  tt> 
stand  cars  on.  There  is  room  for  three  cars 
west  of  the  .station  building  between  the  .sta- 
tion building  and  Franklin  street,  and  on 
this  same  track  there  is  room  for  five  car< 
to  be  placed  at  the  platform.  These  la«t 
live  cars  are.  as  a  rule,  merchandise  cars 
that  come  here  loaded  for  various  cons igiu'es. 
and  are  unloaded  by  the  station  force  into 
the  station  building.  Unloade<l  freight  i^ 
placed  by  ship])ers  on  the  platform  and  is 
loaded  into  empty  cars  standing  in  this  same 
five-car  space.  In  order  to  meet  the  de- 
mands of  the  business,  therefore,  it  is  abso- 
lutely necessary  to  obtain  more  and  better 
terminal  facilities  here.  We  wish  to  get 
away  from  the  danger  of  using  this  Taber- 
nacle track  as  a  team  track  as  early  as  pos- 
sible. The  track  is  on  a  heavy  grade  and 
cars  are  liable  to  get  loose  and  roll 
down  the  grade.  In  case  one  of  these  cars 
should  happen  to  get  loose  just  as  a  train 
was  approaching  Martinsville  a  serious  ac- 
cident would  result,  the  grade  is  so  heavj. 
Consignees  sometimes  attempt  to  move  cars  a 
little  themselves,  and  are  not  able  to  hold 
them,  and  they  strike  the  others  on  the 
track,  and  they  have  invariably  been  de- 
railed. We  have  in  the  last  sixty  days  had 
several  derailments  on  this  track.     I  will 
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say,  on  account  of  the  danger,  the  east  end 
»S]of  the  track  is  protected  *by  a  modem  safety 
switch, — derailing  switch.  When  the  cars 
strike  this  switch,  they  are  thrown  oflF  the 
track  on  the  ground.  That  dainaj^cs  the 
ears,  and  damages  the  track,  and  causes 
delay  and  expense  in  rerailing  them  again. 
To  give  some  idea  of  the  increase  of  busi- 
ness at  Martinsville,  I  will  state  that  the 
auditor  of  the  Danville  A  Western  Company 
made  me  a  statement  for  November  and  De- 
eonber,  1904,  as  compared  to  same  months 
last  year,  outbound  or  forwarded  business  in 
November,  1904. 

"Mr.  Staples:  Will  you  file  that  report 
with  your  deposition? 

**The  Witness:     Yes,  sir. 

"Answer  (continued):  Outbound  or  for- 
warded business  for  November,  1904,  as  com- 
pared with  same  month  1903,  shows  an  in- 
crease of  about  16%  per  cent.  The  inbound 
business  for  November,  1904.  compared  to 
same  month  last  year,  shows  an  increase  of 
about  89  per  cent.  The  outl)ound  business 
for  December,  1904,  as  compared  to  same 
month  1903,  shows  an  increase  of  about 
16%  per  cent,  and  the  inbound  business  for 
December,  1904,  as  compared  to  same  month 
last  vear,  shows  an  increase  of  about  100 
per  cent.  So,  in  order  to  at  all  handle  the 
business  with  safety  or  coiiviMiience  to  pa- 
trons it  is  absolutely  necessary  to  get  more 
and  better  terminal  facilities.  In  order  to 
do  that,  we  have  located  what  we  think  to 
be  the  best  and  most  feasible  line  to  accom- 
plish the  two  objects. — get  the  terminal  fa- 
cilities, and  at  the  same  time  reach  the  plant 
of  the  Rucker  &  Witten  Tobacco  Company. 

"Q.  Now,  Major,  will  there  be  access  along 
the  line  from  Fontaine  street  to  the  depot  of 
the  Danville  &  Western  Ry..  in  Martins- 
ville, for  the  purpose  of  reaching  the  cars 
standing  upon  the  track? 

"A.  These  cars  will  be  standing  on  this 
proposed  track,  not  at  the  station,  and  par- 
ties can  reach  such  cars  witli  ease  from  Fon- 
taine street.  It  is  also  proposcnl  to  have  an 
entrance  on  the  alley  near  the  Alliance  ware- 
house, near  the  proposed  track. 

"Q.  Has  the  city  of  Martinsville  grown 
very  much  in  size  and  business  within  the 
last  year  or  two? 
>4]  "A.  •It  has  grown  very  much  in  business 
over  our  line,  and  I  notice  there  is  consid- 
erable building. 

"Q.  Well,  in  your  opinion,  is  this  pro- 
posed extension  of  your  track  necessary  for 
the  public  convenience  and  for  enabling  the 
railroad  to  meet  the  business  demands  of  the 
city  of  Martinsville? 

"A.  It  is,  sir.  There  is  another  fact  of 
public  interest  which  occurs  to  me  that 
probably  the  court  would  like  to  know.  The 
manufacturers,  or   parties  who  use  steam 


coal,  are  more  conveniently  located  to  the 
Danville  &  Western  station  than  to  the  Nor- 
folk A,  Western  station.  The  coal,  however, 
comes  into  Martinsville  over  the  Norfolk  k 
Western.  The  manufacturers  are  very  anx- 
ious to  liandle  this  coal  on  the  Danville  & 
Western  tracks  on  account  of  saving  which 
there  would  be  in  drayage  and  on  account  of 
convenience.  We  have  an  understanding; 
with  the  Norfolk  &  Western  traffic  peo]>le 
that  we  will  switch  this  coal  to  our  tracks. 
It  is  not  ])racticabli>  now  to  do  tliis,  because 
we  have  no  track  room.  It  will  be  practica- 
ble if  this  proiK)!<ed  road  is  built,  and  that 
is  the  object  of  the  understanding. 

*'i^.  Then  this  proposo<l  extension  will  be, 
or  will  it  not  be,  for  the  use  of  the  pulilic 
an<l  for  the  ivception  and  delivery  of  con- 
signments by  your  railway  to  the  entire  pub- 
lic? 

"A.  It  will  be  for  the  use  of  the  ])ublic  in 
that  cars  loaded  with  carload  shipments 
consigned  to  various  consignees  in  Martins- 
ville will  be  placed  on  these  tracks  to  he 
unloaded,  and  empty  ctirs  will  Im'  ]ilaeed  on 
these  tracks  to  Iw  loaded  bv  shii)|K*r"?. 

"Q.  Vou  mean  by  8hip|M?rs,  shippers  gen- 
eralh  ? 

"A.  Yes.  sir;  shippt»rs  generally ;  anybody 
who  wants  to  ship  a  car  load  of  freight  will 
get  his  car  cm  the  ti*ack." 

The  teslimonv  "iven  bv  other  witnesses 
did  not  materiallv  add  to  or  alFect  this  evi- 
dence,  though  the  other  testimony  and  the 
cross-examination  of  the  superintendent 
tended  to  show  that,  in  order  to  render  the 
general  public  use  of  the  spur  track  prac- 
ticable and  eonvj'jiient,  grading,  the  con- 
struction of  retaining  *walls.  and  the  ini-[00&] 
provement  and  change  of  grade  of  Fountain 
street  would  be  required.  It  was  shown  that 
the  tobacco  coni|)any  agreed,  in  wrilin;;.  to 
give  to  the  railway  company  a  part  ni  the 
land  over  which  the  spur  track  was  to  be 
constructed,  and  to  pay  the  cost  of  the  re- 
mainder. The  railway  company,  on  the  oth- 
er hand,  agreed  to.  continue  the  operation 
of  the  spur  track  as  long  as  the  tobacco  fac- 
torj*^  was  operated,  but  reserved  the  option 
to  abandon  the  spur  track  in  case  the  fac- 
tory was  abandoned  for  six  months.  In  that 
case  the  land  given  by  the  tobacco  comi»any 
was  to  revert  to  it. 

Messrs.  Waller  R.  Staples  and  Abram 
P.  Staples  argued  the  cause,  and,  with  Mr. 
John  W.  Carter  and  Hunt  &  Staples,  filed  a 
brief  for  plaintiff  in  error: 

Whether  the  purpose  or  use  for  which  the 
said  land  was  sought  to  be  condemned  was 
public  or  private  is  always  a  judicial  ques- 
tion; and,  since  a  taking  of  private  prop- 
erty for  a  private  use  is  a  deprivation  with- 
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out  due  process  of  law.  is  always  a  Federal 
question. 

Shoemaker  v.  United  States.  147  U.  J5. 
282,  37  L.  ed.  170,  13  Sup.  Ct.  Rep.  361. 

To  lay  with  one  hand  the  power  of  tin* 
government  on  the  property  of  the  citizen, 
and.  with  the  other,  to  bestow  it  upon  fa- 
vored individuals,  to  aid  private  enterprises 
and  build  up  private  fortune:^,  is  none  the 
less  robbery  because  it  is  done  under  the 
forms  of  law  and  is  called  taxation. 

Citizens*  Sav.  &  L.  Asso.  v.  Topcka.  20 
Wall.  665.  22  L.  ed.  461 ;  Chicajjo.  B.  &  Q. 
R.  Co.  v.  Chicago.  166  U.  S.  220,  41  L.  ed. 
979.  17  Sup.  Ct.  Rep.  581. 

And  the  case  is  to  be  heard  and  deter- 
mined without  any  presumption  attaching 
to  the  judgment  of  the  state  court. 

Pine  Grove  Twp.  v.  Talcott,  19  Wall.  600. 
22  L.  ed.  227. 

The  courts  will  closely  scrutinize  the  real, 
and  not  tlie  avowed,  purpo.se  for  the  pro- 
posed condemnation:  the  burden  of  showing 
a  real  public  purpose  is  upon  the  petitioner: 
a  mere  possibility  of  an  incidental  public 
benefit  will  not  suflice:  and  especially  is  tlii-j 
trii**  when  the  court  will  find  from  the  entire 
evidence  that  the  allegations  of  ])ul>lic  neces- 
sity are  merelv  colorable,  and  that  the  real 
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and  underlying  motive,  actuating  the  pn)- 
ceedings,  is  the  benefit  of  a  private  indi- 
\idual. 

Pittsburg.  W.  &  K.  R.  Co.  v.  Bcnwood 
Iron  Works,  31  W.  Va.  710.  2  L.R.A.  680. 
8  S.  E.  453;  Zirclc  v.  S.utliorn  R.  Co.  102 
Va.  17,  102  Am.  St.  Rep.  80.i.  45  S.  E.  Sf»2: 
West  River  Bridge  Co.  v.  Dix.  0  How.  538. 
645,  12  L.  ed.  547,  550;  3  Kent.  Com.  2(»; 
Louisville,  C.  k  C.  R.  Co.  v.  Cliappcll.  Ric.\ 
383 :  Memphis  v.  Overton.  3  Yerg.  387 :  KiuL' 
V.  Russell,  6  Bam.  i  C.  500;  King  v.  Ward. 
4  Ad.  &  El.  384:  Varner  v.  iMaitin.  21  W. 
Va.  .334;  Fallsburg  Power  &  ;Mfii.  Co.  v. 
Alexander.  101  Va.  98.  01  L.R.A.  120.  90 
Am.  St.  Rep.  855.  43  S.  E.  104:  Great  Falls 
Power  Co.  v.  Great  Falls  &  O.  D.  R.  Co. 
104  Va.  410.  52  S.  E.  172;  Rensselaer  &  S. 
R.  Vo.  v.  Davis.  43  X.  Y.  140:  South  Chi- 
cago R.  Co.  V.  Dix.  17  Am.  &  Eng.  R.  Cas. 
102.  note:  Baltimore  &  H.  de  G.  Tump.  Co. 
V.  Inion  R.  Co.  35  Md.  224.  6  Am.  Rep. 
397:  (ietz's  Appeal.  10  W.  N.  C.  453;  Cooley, 
Const.  Law.  534:  Kyle  v.  Texas  &  X.  0.  R. 
Co.  (Tex.  App.)  4  L.R.A.  279;  Board  of 
Health  v.  Van  Hoesen.  87  Mich.  533,  14  L. 
R.A.  114,  49  X.  W.  894:  Re  Xiagara  Falls 
k  W.  R.  Co.  108  X.  Y.  376,  15  X.  E.  429 ; 
Re  Rochester,  H.  &  L.  R.  Co.  110  X.  Y.  119. 
17  X.  E.  678;  Chicago  &  E.  I.  R.  Co.  v. 
Wiltse,  116  111.  449,  6  X.  E.  49:  Kansas  & 
T.  Coal  R.  Co.  V.  Xorthwestern  Coal  &  Min. 
Co.  161  Mo.  288.  61  L.R.A.  949,  84  Am. 
St.  Rep.  717>  61  S.  W.  684. 
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Mr.  George  E.  Hamilton  argued  the 
cause,  and.  with  Mr.  M.  J.  Colbert,  filed  a 
brief  for  defendant  in  error: 

What  is  a  public  use  for  which  private 
property  may  be  taken  by  due  procej»s  of 
law  depends  upon  the  ]>articular  fai*t^  and 
circumstances  connected  with  the  particular 
subject-matter. 

Fallbrook  Irrig.  District  v.  Bra.llev.  101 
U.  S.  112,  41  L.  ed.  309,  17  Sup.  Ct.  Rep. 
56. 

Tlie  question  of  public  use  is  dotcrmined 
by  the  right  of  the  public  to  u.se  it.  and  not 
by  the  actual  use:  and  so  long  as  the  pnli- 
lic  has  the  right  to  use  the  track,  the  fact 
that  it  is  intend«*d  primarily  for  the  Iiencfit 
of  a  private  ent(>rprise  is  immaterial. 

rimer  v.  Lime  Rock  R.  Co.  98  Mc.  579,  CO 
L.R.A.  387.  57  Atl.  1001 :  Chicaj-o  ,S:  X.  W. 
R.  Co.  V.  Morehouso  ( He  Chiciig  »  &  X.  W.  Pi. 
Co.)  112  Wis.  1,  56  L.R.A.  24U.  SS  Am.  St. 
Rep.  918,  87  X.  W.  849:  Hays  v.  Rish  r.  32 
Pa.  169;  Har^ey  v.  Thomas',  lo  Watts,  63. 
36  Am.  Dec.  141;  Denver  R.  Land  cV  Coal 
Co.  V.  Union  P.  R.  Co.  34  Fed.  38«i:  Chicago 
Dock  &  Canal  Co.  v.  Garrity.  115  111.  155.  3 
X.  E.  448:  Chicago,  B.  &  X.  R.  Co.  v.  Pt»rter, 
43  Minn.  627.  46  X.  W.  75:  Zircle  v.  South 
em  R.  Co.  102  Va.  17,  102  Am.  St.  Rtp.  805, 
45  S.  E.  802. 

Mr.  Justice  Moody  delivered  the  ojiinion 
of  the  court: 

The  condemnation  of  land  in  thi<  case  luis 
been  held  by  the  courts  of  Virginia  to  U*  au- 
thorized by  the  Constitution  and  laws  of 
that  state,  and  we  have  no  riirht  to  n*vi»»\v 
that  asi>ect  of  the  decision.  Tin*  law  of  Vir- 
ginia jiemiits  no  exercise  of  tin*  right  of  em- 
inent domain  except  for  public  ust»^.  Falls- 
burg Power  &  Mfg.  Co.  v.  Alexander.  101 
Va.  98.  01  L.R.A.  129.  99  Am.  .«i:t.  15c|».  85.1, 
43  S.  E.  104;  Dice  v.  Sbcmian  (Va.i  .50  S. 
E.  388.  Therefore  it  must  bo  a^t^nnird  that 
this  taking  was  held  to  be  for  pnMic  uses, 
although  there  was  no  specilic  finding  of 
the  fact,  but  only  a  general  jud;:inont  of 
condemnation.  The  plaintiff  in  orror.  how- 
ever, insists  that  the  record  in  thi^*  case, 
which  includes  all  the  evidcncf,  shows,  un- 
mistakably, that  the  taking  was  for  private 
uses,  and  that  the  claim  bv  the  railwav  com- 
pany,  that  the  spur  track  was  de>igni»d  in 
part  for  public  uses,  is  no  better  than  a 
colorable  pretense.  We  assume  that,  if  the 
ctmdem nation  was  for  private  uses,  it  is  for- 
bidden by  the  14th  Amendment.  Missouri  P. 
R.  Co.  T.  Xebraska,  164  V.  S.  403,  41  L.  ed. 
480.  17  Sup.  Ct.  Rep.  130;  Falbrook  Irrig. 
District  v.  'Bradley.  164  V.^S.  112.  101.  4l[6««J 
L.  ed.  ;509.  a89,  17  Sup.  Ct.  Rep.  50;  Madi- 
sonville  Traction  Co.  v.  St.  Bernard  Min.  Co. 
196  U.  S.  239,  261,  252,  200,  40  L.  eU.  462, 
4U7,  408,  471,  25  Sup.  Ct.  Rep.  261;  CUrk 
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T.  Xash,  198  U.  8.  361,  309,  49  L.  ed.  1085, 
1088,  25  Sup.  Ct.  Rep.  676;  Strickley  v. 
Highland  Boy  Gold  Min.  Co.  200  U.  S.  527. 
50  L.  ed.  581,  26  Sup.  Ct.  Rep.  301. 

We  proceed  to  consider  whether  the  uses 
of  the  spur  track  for  which  the  land  waa 
taken  were  private,  and  therefore  such  uses 
lor  which  a  taking  by  the  right  of  eminent 
domain   is   forbidden   by   the    14th  Amend- 
ment.    The  courts  of  the  states,  whenever 
the  question  has  been  presented  to  them  for 
decision,  have,  without  exception,  held  that 
it  is  beyond  the  legisjlative  power  to  take, 
against   hift  will,  the  property  of  one  and 
give  it  to  anotlier  for  what  the  court  deems 
private  uiM>s,  oven  though  full  compensation 
for  the  taking  be  required.  But,  as  has  been 
shown  by  a  discriminating  writer   (1  Lew- 
is, Km.  Dom.  2d  ed.  I   157),  the  deoUioat 
have  been  reste<l  on  difTerent  grounds.    Some 
eanes  proceed  upon  the  express  and  some  on 
the  implied   prohibitions  of  state  Constitu- 
tions, and  some  on  the  vaguer  feasons  de- 
rived from  what  seems  to  the  judges  to  be 
the  spirit  of  the  Constitution  or  the  funda- 
nu>ntal  principles  of  free  government.     The 
rule  of  state  decision  is  clearly*  estalilished, 
and  we  have  no  occasion  here  to  consider  the 
varying  reasons  which  have  influenced  its 
adoption.     But  when   we   come   to   inquire 
what  are  public  uses  for  which  tlie  right  of 
compulsory   taking  may  be  employed,  and 
what  are  private  uses  for  which  the  right  is 
forbidden,  we  find  no  agreement,  either  in 
reasoning  or  conchision.    The  one  and  only 
principle  in  which  all  courts  i*eem  to  agree 
is  that  the  nature  of  the  uses,  whether  pub- 
lic or  private,  is  ultimately  a  judicial  ques- 
tion.    The   determination   of   this  question 
by  the  courts  has  bcK^n  influenced  in  the  dif- 
ferent states  by  considerations  touching  the 
resources,  the  capacity  of  the  soil,  the  rela- 
tive imjiortiincc  of  industries  to  the  general 
public    welfare,    and    the    long-established 
methods  and  habits  of  the  people.     In  all 
these  respects  conditions  vary  ho  much  in 
the  states  and  territories  of  the  Union  that 
different    results    might    well  be  expected. 
Some  cases  illustrative  of  the  tendencv  of 
local  conditions  to  alTect  the  judgment  of 
iljcourts  are  Hays  v.  Risher,  :V2  Pa.  Itif);  •Bos- 
ton &  R.  ikiill  Corp.  V.  Newman,   12  Pick. 
467,  23  Am.  Dec.  622   (Conf.  Ix)well  v.  Bos- 
ton, 111  Ma.sa.  -S54.  15  Am.  Rep.  30)  ;  Tur- 
ner V.  Xye.  l.>4  Mass.  579,   14  L.R.A.  487, 
28  N.  E.   1048;   Ex   parte  Bacot,  36  S.  C. 
125.   16  L.U.A.  580,   10  S.  E.  204;  Dayton 
<3old  &  S.  Min.  Co.  V.  Seawell,  11  Xev.  394; 
Hand  Gold  Min.  Co.  v.  Parker,  59  Ga.  410; 
Head  v.  Amoskeag  Mfg.  Co.   113  U.  S.  9, 
28  L.  ed.  889,  5  Sup.  Ct.  Rep.  441;   Clark 
V.  Nash,  198  U.  S.  361,  49  L.  ed.  1085,  25 
Sup.   Ct.   Rep.   676;    Strickley  v.   Highland 
Boy  Gold  Min.  Co.  supra  $  Otis  Co.  ▼.  Lud- 


low  Mfg.  Co.  201  U.  S.  140,  50  L.  ed.  696» 
26   Sup.   Ct.   Rep.   353.     The  propriety  of 
keeping  in  view  Hy  this  court,  while  enfor- 
cing the  14th  Amendment,  the  diversity  of 
local  conditions,  and  of  regarding  with  great 
respect  the  judgments  of  the  state  courts 
upon  what  should  be  deemed  public  uses  in 
that  state,  is  expressed,  justified,  and  acted 
upon  in  Falbrook  Irrig.  District  v.  Bradley ; 
Clark  v.  Nash;  and  Strickley  v.  Highland 
Boy  Gold  Min.  Co., — ubi  supra.     What  was 
said  in  these  cases  need  not  be  repeated  here. 
No  case  is  recalled  where  this  court  has  con- 
demned, as  a  violation  of  the  14th  Amend- 
ment, a  taking  upheld  by  the  state  court  as 
a  taking  for  public  uses  in  conformity  with 
its  laws.     In  Missouri  P.  R.  Co.  v.  Nebras- 
ka, ubi  supra,  it  was  pointed  out  '(p.  416) 
that  the  taking  in  that  case  was  not  held 
by  the  state  court  to  be  for  public  uses.   We 
must  not  be  understood  as  saying  that  cases 
may  not  arise  where  this  court  would  decline 
to  follow  the  state  courts  in  their  determi- 
nation of  the  uses  for  which  land  could  be 
taken  by  the  right  of  eminent  domain.    The 
cases  cited,  however,  show  how  greatly  we 
have  deferred  to  the  opinions  of  the  state 
courts  on  this  subject,  which  so  closely  con- 
cerns the  welfare  of  their  people.    We  have 
found  nothing  in  the  Federal  Constitution 
which  prevents  the  condemnation  by  one  per- 
son for  his  individual  use  of  a  right  of  way 
over  the  land  of  another  for  the  construc- 
tion of  an  irrigation  ditch ;  of  a  right  of  way 
over  the  land  of  another  for  an  aerial  buck- 
et line;  or  of  the  right  to  fiow  the  land  of 
another  by  the  erection  of  a  dam.     It  re- 
mains for  the  future  to  disclose  what  causes,  if 
any,  of  taking  for  uses  which  the  state  Consti- 
tution, law,  and  court  approve  will  be  held  to 
be  forbidden  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

*£ntering  upon  the  consideration  of  the[608] 
case  at  bar  in  the  spirit  of  our  previous  de- 
cisions, it  presents  no  ditliculties.  The  Vir- 
ginia court  has,  in  efTect,  found  that  the 
condemnation  was  for  public  u.«es.  The  evi- 
dence fully  warranted  that  finding.  We  need 
not  consider  whether  a  condemnation  by  a 
railroad,  authorized  by  a  state  law  and  ap- 
proved by  the  state  court,  of  land  for  the 
construction  of  a  spur  track  to  be  used 
solely  to  transport  commodities  to  the 
main  line  and  thence  to  the  place  of 
sale  and  consumption  throughout  the 
country,  is  a  violation  of  the  14th 
Amendment;  nor  the  authorities  l>earing  up- 
on the  question  whether  such  a  use  is  public. 
Here  the  proposed  spur  track  can  be  uscil, 
and  was  designed  to  be  used,  not  only  for  ac- 
cess to  the  factory  of  the  tobacco  company, 
but  for  the  storage  of  cars  to  be  laden  or  un- 
laden by  receivers  and  shipi)ers  of  freight, 
and   to  relieve   the  congestion   of  business 


e08-610 


SrPRCME  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebh« 


which,  thronjrh  the  prouth  of  the  town, 
overburdened  the  limited  trackage  of  the 
railroad.  We  think  the  court  below  was 
justified  in  finding  that  the  superintendent 
testified  accurately  when  he  said:  "In  or- 
der to  meet  the  demands  of  the  business, 
therefore,  it  is  ahsolutelv  necessarv  to  ob- 
tain  more  and  better  terminal  facilities 
here:"  and  **\\e  have  located  what  we  think 
to  be  the  best  and  most  feasible  line  to 
accomplish  two  objects, — jret  the  terminal 
facilitie<«.  and  at  the  same  time  reach  the 
plant  of  the  Rucker  &  Witten  Tobacco  Com- 
pany:" and  "It  will  be  for  the  use  of  the 
public,  in  that  cars  loaded  with  car-load 
«hi]»nionts  .  .  .  will  be  placed  on  these 
tracks  to  be  unloaded  and  empty  cars  will 
be  ]>laciHl  on  those  tracks  to  be  loaded  by 
rship|ici-«."  Thi^  testimony  describes  a  u<e 
whicli  is  clearly  ]»ublic. 
Co.  V.   Porter.  4:>  Minn 

rimer  V.  Lime  Rock  R.  Co.  08  Me.  570.  fid 
1..R  A.  3S7.  57  All.  1001:  Chicavro  &  X.  \V. 
R.  Co.  V.  Morehouse  (  Re  Cliicajro  4  X.  \V. 
R.  Co..  112  Wis.  1,  50  L.R.A.  240.  88  Am. 
St.  Rep.  918.  87  X.  W.  849;  St.  Louis.  I. 
M.  &  S.  R.  Co.  V.  Petty.  57  Ark.  3G9.  20 
L.R.A.  434.  21  S.  W.  884;  Zircle  v.  Southern 
R.  Co.  102  Va.  17,  102  Am.  St.  Rep.  805,  46 
S.  K.  802.  The  u-^es  for  which  the  track  was 
de?«ired  are  not  the  les^  public  because  the 
motive  whieli  dictated  its  location  over  this 


of  the  lien  is  sought  only  as  an  essential 
part  of  the  order  of  sale. 

Error  to  state  court  —  questions  revie%%*-- 
nble. 

2.  Whether  or  not  the  amount  due  to  the 
holders  of  certain  railroad  equipment  bonds 
on  the  issue  of  an  execution  against  the 
railway  company  can  be  determined  in  a 
proceeding  to  enforce  the  lien  of  such  bonds 
by  a  sale  of  the  railroad  property  is  not 
open  on  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court. 

[No.  40.] 

Submitted  February  24.  1908.  Decided  March 

9,  1908. 


PKTITIOX  for  a  rehearing  or  modiflcatioii 
of  a  judgment  reversing  a  decree  of  the 
Clncago.  B.  &  N- K.  j  Supreme  Court  of  the  State  of  Ohio,  which 
.  52< .  40  X.  W  .  75;     jjjij  affirmed  a  decree  of  the  Circuit  Court  of 

Lucas  County,  in  that  state,  rendered  on  an 
appeal  from  the  Court  of  Common  Pleas 
of  that  county,  ordering  a  sale  of  railroad 
projH^rty  to  satisfy  the  lien  of  certain  equip- 
ment bonds.  Denied. 
For  prior  decision,  see  ante,  379- 


Statement  by  ^fr.  Justice  Moody: 
Alter  the  deci;«ion  in  this  case,  reported 
208   U.  S.  38,  ante,  379,  28  Sup.  Ct.  Rep. 


,.     ,       ,      ,  .  I  ...'  1*^2.  the  defendants  m  error  petitioned  for  a 

particular  land  wa-*  to  reach  a  private  in-  ,      ,  ,  j     -r  xi    .  ,     .   T 

K     ,  ,  ♦,  •  *  /  4.1.  4.  I  rehearing  and  moved,  if  that   were  denied. 

dU'<trv.  or  beeause   the  proprietors   of   that      .    ^    .,       •   j  .    ,  j.«    ,      r,<,  V^ 

.    ,     ;  .    1    4    I  •  4    *i  *     i"«t   the  judgment  be   modified.     The  sub- 

iniln>trv  coiitnbutejl  in  aiiv  wav  to  the  cost.      .  *  It    °      ..  .    .    ,  .  . 


[609]  *We  have  con^Jidered  the  elaborate  arjru- 
ment  of  counsel,  that  the  track  was  not  in- 
tended for  the  use  oi  the  public  generally, 
and  that  it  couUl  not.  in  fact.  l>e  .so  used, 
and  are  not  convinced  by  it.  The  judgment 
is  ailirined. 


WABASH     RAILROAD     (  OMPAXY.    PllL 

in   Krr.. 

V. 

ADKLRERT    COLLKiiK    OF    TllK    WEST 
KKX  KF.SKRVL:  I  X1\  LUsi.TV  et  al. 

(See  S.  C.  Reporter's  ed.  G00-G12.) 

Courts^ con II let  of  jurisdiction  — when 

sliilc  Jiirisfllcf Ion  <'\c*n(lc(l. 

1.  To  adjudge  that  eerlaiii  railroad  equi^-*- 
ment  boiicN  an*  a  lien  uiu»n  the  rairoa«l 
property  is  l>eyond  the  power  of  a  state 
court,  where  tliat  court.  I>v  reason  of  tlie 
possession  of  the  n'/t  by  a  IVd.ral  eourt.  is 
without  power  to  decree  a  sale  of  the  prop 
ertv  to  satisfv  the  lien,  and  the  declaration 

XoTE. — As  to  what  que<tionf5  the  Federal 

Supreme   Court    will    consitler  in    reviewing 

the  judgments  of  >t:ite  eoiirt^' — s.m»  note  t'» 

SUte  px  rel  Hill  r.  DockerA-.  03  L.R.A.  571. 


stance  of  the  motion  was  stated  by  counsel 
to  be  that  the  judgment  should  l>e  modified 
"by  specifically  directing  that  the  supreme 
court  of  Ohio  affirm  so  much  of  the  judg- 
ment of  the  circuit  court  of  Lucas  county, 
Ohio,  as  finds  and  adjudicates  the  rights  of 
ihese  defendants  in  error,  and  each  oif  them, 
•agaiuat  the  property  and  parties  in  said[6l 
rause.  as  set  forth  in  the  judgment  entry, 
respecting  the  equities  of  the  cause  and 
right  of  recovery,  the  owner-hip  and  the 
lien  of  the  equipment  bonds,  and  the  sums 
due  thereon  to  the  parties,  ropeetivelv, 
with  interest  and  costs;  and  by  further  spe- 
cifically directing  that  said  Ohio  supreme 
court  reverse  the  judgment  of  said  circuit 
eourt  so  far  as  it  directs  a  seizure  and 
sale  of  the  property  held  by  the  ]>laintifr  in 
error  in  Ohio  and  afTected  bv  such  li«n.  and 
limit  the  rights  of  the  defendants  in  error 
to  the  recovery  on  such  modified  judgment 
111  the  Federal  circuit  court  found  l>v  this 
court  to  have  jurisdiction  of  the  property.** 

Messrs.  John  \V.  Warrington  and  John 
C.  F.  Gardner  in  support  of  the  motion. 
Messrs.  Murray  Seasongood  and  Thomas  B. 
Paxton,  Jr.,  were  on  the  brief. 


Mr.  Rush  TacTffAi^  opposed. 


ao8  V.  8. 


1007. 


Wabash  R.  Co.  v.  Auelbbrt  Ck)LLBGE. 
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Mr.  Justice  Bloody  delivered  the  opinion 
of  the  court: 

In  the  original  decision  of  this  cauRe  we 
treated  the  proceeding  in  the  state  court  as 
one  whose  8ole  direct  purpose  was  to  pro- 
cure u  sale  of  the  railroad  property  in  sat- 
isfaction of  the  lien  which  the  holders  of  the 
equipment  bonds  asserted  against  it.  We 
assumed  that  the  judgment  of  the  state 
court  was  one  for  the  sale  of  the  property, 
and  that  the  adjudication  of  the  amounts 
due  the  plaintiffs  below,  and  of  the  exist- 
ence of  the  lien  claimed,  were  merely  inci- 
dental and  preliminary  to  the  judgment 
ordering  the  sale.  Believing,  for  the  rea- 
sons given  in  the  opinion,  that  such  a  judg- 
ment was  beyond  the  jurisdiction  of  the 
state  court,  we  reversed  it.  That  such  a 
conception  of  the  proceeding  and  judgment 
was  not  unnatural  or  strained  appears 
quite  clearly  from  a  passage  in  the  brief 
of  the  learned  counsel  for  the  defendant  in 
error,  filed  in  support  of  this  motion.  There 
jit  is  said:  "No  one  can  read  the  'foregoing 
abstract  of  the  petition,  or  the  petition  it- 
self, without  observing  its  purpose  to  set 
up  the  lien  of  the  equipment  bonds  with  all 
other  liens,  also,  to  have  the  amount  found 
due  on  the  equipment  bonds  sued  on,  and  to 
enforce  payment  through  sale  of  the  prop- 
erty, subject  only  to  the  liens  of  the  two 
prior  Ohio  mortgages  and  two  prior  In- 
diana mortgages;  also,  to  have  an  account- 
ing and  marslialing  of  liens  and  a  distribu- 
tion of  the  proceeds.  Plainly,  then,  the  ac- 
tion contemplated  the  ultimate  seizure  and 
sale  of  all  the  property  now  in  question, 
subject  only  to  two  underlying  mortgage 
liens." 

It  is,  however,  urged  that  the  judgment  of 
the  court  below  should  be  directed  to  stand  ■ 
so  far  as  it  found  the  amount  due  to  the  ! 
si»^*eral  plaintiffs  in  respect  of  the  equip-  ; 
ment  bonds  held  by  them,  and  so  far  as  it 
de<*lared  that  those  bonds  were  entitled  to  a  ' 
lien  upon  the  property  to  secure  payment.  : 
But .  after  renewed  consideration  of  the  | 
5S  li.  ed. 


on  use,  we  decline  to  modify  our  general 
judgment  of  reversal.  For  the  purpose, 
however,  of  avoiding  misunderstanding,  and 
in  hope  that  this  prolonged  litigation  may 
be  hastened  to  an  end.  we  think  it  fitting, 
without  extended  discussion,  to  add  a  few 
observations  to  what  was  said  in  the  for- 
mer opinion. 

1.  The  declaration  of  a  lien  on  the  prop- 
erty is  a  step  toward  the  invasion  of  its 
possession,  which  we  have  held  to  be  be- 
yond the  jurisdiction  of  the  state  court. 
It  was  sought,  not  for  itself,  since  it  would 
have  no  significance  except  as  a  basis  for 
the  order  of  sale  of  the  property  affected  by 
it,  but  only  as  an  essential  part  of  the 
order  itself.  The  declaration  of  the  lion 
must  stand  or  fall  with  the  order  of  sale, 
and  is.  therefore,  with  that  order,  beyond 
the  power  of  the  state  court. 

2.  The  ascertainment  of  the  amount  due 
to  the  plaintiffs  on  the  issue  of  an  execu- 
tion ngaiui^t  the  Toledo,  Wabash,  &  West- 
ern Bail  way  Company  may  be  regarded  as 
independent  of  the  proceedings  for  the  en- 
forcement of  the  lien.  Whether  such  a 
judgment  can  be  rendered  upon  a  proceed- 
ing of  this  nature  (Giddings  v.  Barney,  31 
Ohio  St.  80)  is  a  question  exclusively  for 
the  state  court. 

3.  'If  the  claims  of  the  defendant  in  error[6Hl 
should  be  presented  to  the  circuit  court  of 

the  I'nited  States,  the  question  would  arise 
whether  that  court,  in  determining  the 
rights  of  the  bondholders  against  the  prop- 
ertv.  should  follow  the  decision  of  this  court 
(114  U.  S.  587,  29  L.  cd.  23r>.  5  Sup.  Ct.  Kep. 
1081).  or  the  decision  of  the  state  court  (45 
Ohio  St.  r>02.  IG  N.  E.  110.  18  X.  E.  :1S(»). 
That  question  is  not  here,  has  not  been  ar- 
gued by  coinisel.  niul  we  cannot  now  prop- 
erly decide  it.  We  do  not  express  or  inti- 
mate any  opinion  upon  it.  It  must,  in  the 
first  instance,  be  passed  upon  by  the  cir- 
cuit court. 

The  petition  for  rehearing  and  the  motion 
to  modify  the  judgment  are  denied. 
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Gases  Disposed  op  Without  Opinions. 


1S]*Fritz  Durein,  Plaintiff  in  Error,  v.  State 
OF  Kansas  [No.  7];  Feed  Ross  et  al., 
Plaintiffs  in  Error,  v.  State  of  Kansas 
[No.  8] ;  Fred  Simmons  et  al.,  Plaintiffs 
in  Error,  v.  State  of  Kansas  [No.  9]. 
In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

See  same  case  below,  70  Kan.  13,  80  Pac. 

087. 

Mr.  C.  A.  Magaw  for  plaintiffs  in  error. 

Mr.  C.  C.  Coleman  for  defendant  in  error. 

January  13,  1908.  Per  Curiam:  Judg- 
ments affirmed  with  costs.  Rippey  v.  Tex- 
as, 193  U.  S.  604,  48  L.  ed.  767,  24  Sup.  Ct. 
Rep.  516;  State  v.  Durein,  70  Kan.  1,  78 
Pac.  152,  80  Pac.  987,  and  cases  cited. 


Nei.son  Thomasson,  Jr.,  et  al.,  Petitioners, 

V.   Chicago   Railways   Company   et  al. 

[No.  16,  Original.] 

Petition  for  appeal. 

Messrs.  Henry  Crawford,  Henry  S.  Mc- 
Auley,  and  Charles  H.  Aldrich  for  petition- 
ers. 

Messrs.  George  W.  Wickersham,  Wra.  W. 
Gurley,  William  Burry,  and  A.  H.  Van 
Brunt,  for  respondents. 

January  23,  1908.  Denied  for  the  want 
of  jurisdiction. 


Edward    Corcoran   et   al.,   Appellants,    v. 

Terence  O'Brien,  Administrator,  etc.,  et 

al.     [No.  125.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Washington. 

Messrs.  Samuel  H.  Piles,  James  B.  Howe, 
George  Donworth,  and  Corwin  S.  Shank  for 
Appellants. 

No  appearance  for  appellees. 

January  27,  1908.     Decree  affirmed  with 
costs. 
•a  li.  ed.  41 


♦United  Land  Association  et  al.,  Plaintifrs[614] 

in    Error,    v.    Lewis    Abrahams   et    al. 

[Nos.  5  and  4.] 

In  Error  to  th^  Supreme  Court  of  the 
State  of  California. 

See  same  case  below,  139  Cal.  370,  69  Pac. 
1064,  72  Pac.  988. 

Messrs.  C.  A.  Keigwin  and  John  G.  John- 
son for  plaintiffs  in  error. 

Messrs.  W.  B.  Treadwell,  Charles  H. 
Lovell,  P.  F.  Dunne,  Wra.  Grant,  Charles 
S.  Cushing,  James  T.  Boyd,  and  Jos.  C. 
Campbell  for  defendants  in  error. 

February  24.  1908.  Per  Curiam:  Judg- 
ments aflirmed,  with  costs.  Knight  ▼. 
United  Land  Asso.  142  U.  S.  161,  35  L.  ed. 
974,  12  Sup.  Ct.  Rep.  258;  San  Francisco 
V.  Le  Roy,  138  U.  S.  656,  34  L.  ed.  1096,  11 
Sup.  Ct.  Rep.  364. 


Ely  Bernays,  Appellant,  v.  United  States. 

[No.  137.] 

Appeal  from  the  Court  of  Claims. 

See  same  case  below,  41  Ct.  CI.  519. 

Messrs.  Sigmund  Zeisler  and  W.  H.  Robe- 
son for  appellant. 

The  Attorney  General,  Assistant  Attorney 
General  Thompson,  and  A.  O.  Campbell  for 
appellee. 

February  24,  1908.  Per  Curiam:  Judg- 
ment affirmed.  Chesebrough  t.  United 
States,  192  U.  S.  263,  48  L.  ed.  432,  24  Sup. 
Ct.  Rep.  262 ;  United  SUtes  v.  New  York  &, 
C.  Mail  S.  S.  Co.  200  U.  S.  488,  50  L.  ed. 
509,  26  Sup.  Ct.  Rep.  327. 


Norfolk  &  Western  Railway  Coicpant, 
Petitioner,  v.  Louella  May,  Administra- 
trix, etc.     [No.  524.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
Messrs.  Theodore  W.  Reath  and  Joseph  I. 

Doran  for  petitioner. 

Mr.  Clement  Manley  for  respondent. 
January  13,  1908.    Denied. 

•4ft 
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BfETBOPOLITAN    LiFE    iNStTRANCB    COMPANY, 

Petitioner,  v.  Camilla  B.  Talbott,  Ad- 
ministratrix, etc.     [No.  540.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tlie  Fifth  Circuit. 

See  same  case  below,  166  Fed.  1022. 
Mr.  Maurice  E.  Locke  for  petitioner. 
31  r.  M.  L.  Crawford  for  respondent. 
[615]     *  January  13,  1908.    Denied. 


Sailors*  Union  of  the  Pacific  et  al..  Pe- 
titioners, V.  Hammond  Lumber  Com- 
pany.    [No.  646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  160  Fed.  450. 
Mr.  Jackson  H.  Ralston  for  petitioners. 
IMfssrs.  S.  S.  Burdett  and  J.  B.  Thomp- 
son for  respondent. 

January  13,  1908.    Denied. 


Owen     Aiibarn,     Petitioner,     ▼.     Unitkd 

States.    [No.  661.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  158  Fed.  606. 

Mr.  Frederick  S.  Tyler  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

January  13,  1908.    Denied. 


Jennie  L.  Gba-ves  et  al.,   Petitioners,  t. 

Anna  P.  Ashburn,  Executrix,  etc.,  et  al. 

[No.  664.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Marion  Erwin  and  Wm.  J.  Wal- 
lace for  petitioners. 

No  appearance  for  respondents. 

January  20,  1008.    Granted. 


United  States,  Petitioner,  v.  J.  T.  B.  Hill- 
house.     [No.  665.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  81  C.  C.  A.  476,  162 

Fed.  163. 
The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 

Mr.  Howai-d  T.  Walden  for  respondent. 
January  20,  1008.     Denied. 

040 


•Chicago,  Burlington,  k  Quincy  RAiL.WAY[tll 

Company,  Petitioner,  ▼.  United  States. 

[No.  552.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  0.  M.  Spencer  and  O.  H.  Dean 
for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Purdy  for  respondent. 

January  27,   1908.     Granted. 


CniCAoo  &  Alton  Railway  Company,  Pe- 
titioner. V.  United  States  [No.  557] ; 
John  N.  Faithorn,  Petitioner,  v.  United 
State.s  [No.  558] ;  Fred  A.  Wann,  Peti- 
tioner, V.  United  States  [No.  669]. 
Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  F.  S.  W^inston,  Robert  Mather, 
.John  Barton  Payne,  S.  H.  Strawn,  and 
Blackburn  Esterline  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Purdy  for  respondent. 
January  27,  1908.    Granted. 


WnxiAM  T.  Waoooneb  et  al..  Petitioners, 
V.  National  Bank  of  Commerce  of  Kan- 
sas City,  Mo.     [No.  568.] 
Petition  for  a  W>it  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  166  Fed.  1023. 
Mr.  W.  O.  Davis  for  petitionerft. 
No  appearance   for  respondent. 
January  27,  1908.    Denied. 


Henry  Clay  Pierce,  Petitioner,  t;  Edmund 

P.   Creecy,   Chief  of  Police,   etc.      [No. 

688.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Joseph  H.  Choate  and  Joseph  H. 
Choate,  Jr.,  for  petitioner. 

Messrs.  Shepard  Barclay  and  Thomas  T. 
Fauntleroy  for  respondent. 

February  3,  1908.    Denied. 


•Joseph    Paolucci,   Petitioner,   v.   United[€1 

States.    [No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below.  30  A  pp.  D.  C.  217. 

Mr.  Wilton  J.  Lambert  for  petitioner. 

The  Attorney  Genera!  and  the  Solicitor 
General  for  respondent. 

February  24,  1008.    Denied. 

S08  U.  8. 


1907. 


Mbicoeaivdum  Casks. 


617-619 


City     of     St.     Chables,     Petitioner.     ▼. 

Charles  A.  Stookey.     [No.  58G.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  154  Fed.  772. 

Messrs.  Shepard  Barclay  and  Thomas  T. 
Fauntlcroy  for  petitioner. 

Mr.  Charles  Nagel  for  respondent. 

February  24,  1908.     Denied. 


Fisher  Book  Typewriter  Company  et  al., 

Petitioner,    v.     Frederic     W.    Hillard. 

[No.  589.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of,  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  150  Fed.  439. 

Mr.  Wni.  A.  Redding  for  p<»titionen. 

Messrs.  Thomas  B.  Kerr  and  John  C. 
Kerr  for  respondent. 

February  24,  1008.     Denied. 


Max   Alkxaxder.  Petitioner,  v.   Mn.L8   B. 

Lane  et  al.,  Executors,  et  al.     [No.  502.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  cast*  below.  157  Fed.  1002. 

MesiTs.  W'illinm  Car/ard,  P.  W.  Mel- 
drim.  and  Garrard  Clenn  for  petitioner. 

Mr.  Robert  M.  Hitch  for  res)Mmdents. 

February  24,  1008.    Denied. 


County  of  Hamilton,  III.,  Petitioner,  v, 

Montpelier    Savings    Bank    &    Trust 

Company.     [No.  504.] 
8]     'Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  157  Fed.  10. 

Messrii.  Samuel  Alschuler  and  Charles  R. 
Holden  for  petitioner. 

Messrs.  John  F.  Dillon,  Harry  Hubbard, 
and  C.  B.  Masslich  for  respondent. 

February  24,  1908.    Denied. 


Charles  M.  Smith,  Sr.,  et  al.,  Petitioners, 

V.  United  States.     [No.  597.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  157  Fed.  721. 
52  L.  ed. 


Messrs.  A.  S.  Worthington  and  R.  B.  Oli- 
ver for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Rus- 
sell for  respondent. 

February  24,  1008.    Denied. 


John  H.  Piiilmp.s  et  al.,  PhiintifTs  in  Er- 
ror, V.  W.  E.  BAHRi-rrr  et  al.  [No.  108.] 
In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 
Mr.  R.  M.  Hudson  for  plaintiffA  in  error. 
Mr.  John  W.  Friend  for  defendants  in 
error. 

January  10,  1908.     Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Mooesto   Minitiz   AoriKRK.   Appellant,   v. 

SonsiNos  »K  lCziii'iA<»A.     jXo.  12r».] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Charles  Ilartzell  for  appellant. 

Mr.  John  May  nan!   Harlan  for  appell(*es. 

January  15,  HM)8.  DiMmisscMl  with  costs, 
pursuant  to  the  Tenth  Rule. 


Modesto  Munitiz  Aouiruk,   Ap|)ellant,  ▼. 

SoRRiNos  DK  ExgriAQA.     I  No.  127.] 

Appeal  from  the  Supreme  Court  of  ^Porto[61f] 
Rico. 

Mr.  Charles  Hartzell  for  appellant. 

Mr.  John  Maynard  Harlan  for  appellees. 

.fanuary  10,  1908.     Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Josft  DouiRKs  Marqurz  et  al..  Appellants, 

V.     Maxwell    Land    Grant    (^omta.ny. 

[No.  278.] 

Appeal  fnrni  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

Messrs.  Geo.  Peck  Merrick  and  Frank  W. 
Clancy  for  appellants. 

No  appearance  for  appellee. 

January  IG,  1908.  Dismissed  with  costs, 
on  motion  of  counsel  for  apfiel hints. 


Guy  Le  Roy  Stevick,  Receiver,  etc..  Plain- 
tiff   in    Error,    v.    National    Bank    of 
North    America    in    New    York.      jNo. 
149.] 
In    Error   to    the   Circuit    C'ourt    of    the 

United  States  for  the  District  of  Colorado. 
Mr.  T.  J.  O'Donnell  for  plaintiff  in  error. 
Mr.  Bronson   Winthrop  for  defendant  in 

error. 

January  29,  1908.     Dismissed  with  cost^, 

pursuant  to  the  Tenth  Rule. 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,   1907. 


[1]»WH1TE-SMITH     MUSIC    PUBLISHING 

COMPAXY,  Appt., 

V. 

APOLLO  COMPANY. 

(See  S.  C.  Reporter's  ed.  1-20.) 

C^pyrlS^t •— in   musical   compositions—- 
perforated   rolls. 

Perforated  rolls  which,  when  used  in  con- 
nection with  mechanical  piano  players,  re- 
produce in  sound  copyrighted  musical  com- 
positions, do  not  infringe  the  copyright  in 
such  compositions,  which,  under  U.  S.  Rev. 
Stat.  §  4952,  U.  S.  Comp.  Stat.  Supp.  1907. 
p.  1021,  secures  to  the  composer  the  sole 
liberty  of  printing  and  reprinting,  publish- 
ing, completing,  copying,  executing,  finish- 
ing, and  vending  the  same. 

[Nos.  110,  111.] 

Argued  January  16  and  17,  1908.     Decided 
February  24,  1908. 

APPEALS  from,  and  writs  of  certiorari  to, 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  to  review  judg- 
ments which  affirmed  decrees  of  the  Circuit 
Court  for  the  Southern  District  of  New 
York,  dismissing,  for  want  of  equity,  bills 
aUeging  an  infringement  of  copyright.  Af- 
firmed. 

See  same  case  below,  77  C.  C.  A.  368,  147 
Fed.  226. 

The  facts  are  stated  in  the  opinion. 

Mr.  Liivingston  GifTord  argued  the 
Cftuse  and  filed  a  brief  for  appellant  and 
petitioner : 

A  musical  composition  is  the  order  of  the 
notes,  just  as  this  court  defined  a  literary 
composition  as  the  order  of  the  words,  in 
Holmes  v.  Hurst,  174  U.  S.  86,  43  L.  ed. 
•06,  19  Sup.  Ct.  Rep.  606. 

The  Constitution,  as   interpreted  by  the 
decisions,  is  broad  enough  to  include  per- 
forated music. 
59  L.  ed. 


Burrow-Gile^  Lithographic  Co.  v.  Sarony, 
111  U.  S.  53,  28  L.  ed.  349,  4  Sup.  Ct.  Rep. 
279;  Holmes  v.  Hurst,  supra;  Bleistein  v. 
Donaldson  Lithographing  Co.  188  U.  S. 
239,  47  L.  ed.  400,  23  Sup.  Ct.  Rep.  208; 
American  Mutoscope  &  Biograph  Co.  v.  Ed- 
ison Mfg.  Co.  137  Fed.  262. 

The  copyright  statute  is  also  broad  enough 
to  include  perforated  music. 

Holmes  v.  Hurst,  supra. 

Where  the  order  of  the  notes  or  words  is 
copied,  infringement  of  literary  or  musical 
compositions  is  not  avoided  by  variations  in 
other  respects. 

Jollie  V.  Jacques,  1  Blatchf.  625.  Fed. 
Cas.  No.  7,437;  Blume  v.  Spear.  30  Fed. 
631 ;  Daly  v.  Pfilmer,  6  Blatchf.  266,  Fed. 
Cas.  No.  3.552. 

A  stenographic  copy  of  the  order  of  words 
was  held  to  be  an  infringement  of  an  or- 
dinary literary  composition,  notwithstanding 
the  difference  in  notation.  Nicols  v.  Pit- 
man, L.  R.  26  Ch.  Div.  374. 

A  positive  celluloid  film  for  a  moving- 
picture  machine  was  held  to  be  a  photograph 
by  the  circuit  court  of  apiieals  of  the  third 
circuit  in  Edison  v.  Lubin,  58  C.  C.  A.  604, 
122  Fed.  240. 

A  photogravure  was  held  to  infringe  an 
engraving  or  an  etching  by  Judge  Townsend 
in  Fishel  v.  Leuckel,  53   Fed.  499. 

A  chair  back  was  held  to  infringe  a  pic- 
ture in  Falk  v.  T.  P.  Howell  k  Co.  37  Fed. 
202. 

A  chromo  was  held  to  infringe  a  paint- 
ing in  Falk  v.  Donaldson,  57  Fed.  32. 

Stereoscopic  slides  were  held  to  infringe 
a  painting  in  Turner  v.  Robinson,  10  Ir. 
Ch.  Rep.  121,  610. 

A  photograph  was  held  to  infringe  an 
engraving  or  print  in  Gambart  v.  Ball,  14 
C.  B.  N.  S.  306,  even  if  photographing  was 
unknown  when  the  statute  was  passed. 

•55 


8UPBE1IE  Court  of  the  United  States.  Oct.  Tesm, 

The  author  may  claim  it  as  his  own,  in  Lack  of  competition  does  not  affect  the 
whatever  language  or  form  of  words  it  can  question  of  infringement,  but  only  the  quea- 
be  identified  as  his  production.  The  true  tion  of  the  measure  of  damages, 
test  of  piracy,  then,  is  not  whether  a  com-  Falk  v.  Donaldson,  57  Fed.  37. 
position  is  copied  in  the  same  language  or  The  English  decision  of  Boosey  v.  Whight, 
the  exact  words  of  the  original,  but  whether  [1900]  1  Ch.  122,  was  based  upon  the  nar- 
in  substance  it  is  reproduced;  not  whether  row  wording  of  the  English  statute;  and, 
the  whole,  but  whether  a  material  part,  is  in  view  of  the  amendment  of  that  statute  in 
taken.  In  this  view  of  the  subject,  it  is  1902,  can  no  longer  be  regarded  as  author- 
no  defense  of  piracy  that  the  work  entitled  ity,  even  in  England. 

to  protection  has  not  been  copied  literally;  On    the   other   hand,   the    fact   that    the 

that  it  has  been  translated  into  another  Ian-  German  statute,  like  ours,  covers  the  musi- 

guage:    that  it  has  been  dramatized;   that  cal  composition,  and  is  not  limited  to  the 

the  whole  has  not  been  taken;  that  it  has  sheet  of  music,  makes  the  German  decision, 

been  abridged;   that  it  is  reproduced  in  a  27  Dec.  Imperial  Court  of  Germany,  p.  60, 

new  and  more  useful  form.    The  controlling  a  very  important  authority  in  our  favor, 

question  always   is   whether  the   substance  ^j^     ^^^^^^    3^^^^^    ^,^    ^    ^^.^j    j^^ 

of  the  work  ,8  taken  without  authority.  ^,.^^^^  ^^^^^^  .^                  ^^  ^.^           .^^ 

Drone   Cop.vr.Rhtp   385  to  be  admitted  as  coappellant: 

Reproduction  ^v  lithography   (Novel  o  v  ^^  copyright  stetuteV should  not  be  con- 

?xv'T'    ^   S:          "'*\°'   '"   »»'«>':«;•"<»  stmed  technically,  but  with  »  view  to  giving 

(Nicols  V.  Pitman    supra),  "lanuscript  or  ^^^^  ^^  ^^^       /          ^  ^             .^  «„^^ » 

typewritten  copies    (Warnev    Seebohm,  L.  .                jegUIation. 

R.  30  Ch    Div    ,3),  will  be  ,nfr.ngem*nts.  ^^,            ^               ^  ^          3^2   y^    cas. 

Semble    also,   that   a   copy   or   copies    im-  ^.^   .^g-.^.  Trade-Mark  Cases,  100  U.  S.  94, 

printed  on  a  phonop-aph  or  printed  in  the  ^.  ^   ^   ggi     R„g,it„  ^.    jj^,,    5  ^^^^^^,f 

blind  raised  alphabet  would  be  a  'mult,pli-  35,    p^    (,^^    ^.„    ,,^82.   schumnchtt  v. 

^l'""'..       ^        .  V.   ,„„»    J,        ,«r       *  Schwencke,   30  I-ed.   «90:    Werckmeister  v. 

Scrutton,  Copyright   1903  ed  p.  135.  note,  p;^^^  ^  3   j^,,     ^^   ^3  p^    ^^g.   j,^  ,^  ,„^ 

At  common  law.  while  a  thing  must  be  ^  ,j.oland.  Fed.  Cas.  No.  12,553;  Higjrin*  v. 

capable  of  identification  in  order  to  be  the  j^^^^^,    ,^(,  ^    ^            ^3     3.  j^    ^ 

•ubject  of   exclusive  ownership,   yet     when  ^.j    „  j,^       ^^    ^       „j 

its  Identity  can  be  ascertained  so  that  in-  <_.„    .^j  „t  p^tccts  the  ideas  of  a  eomplet- 

dividual  ownership  may  be  ns^ert^d.  it  mat-  ^^    jjontified,  and  copvrighted  musical  com- 

tcrs  not  whether  it  be  corporeal  or  mcor-  _,-:*;„„ 

P"!*"'-  Trade->rark    Cases,    supra:     Higgins    v. 

Drone,  Copyright,  p.  fl.            ,  ,.    .,  ^  ^  Keuffel,  140  U.  S.  428.  35  L.  ed.  470.   11 

The  right  of  property  is  not  limited  to  j,„      ^.^    J^        .3, .   „„,^^  ^.    „„„t    ,7^ 

the  form  of  expression  which  serves  to  iden-  ^,    g    gj    43  j     p,,    j,^^    jg  g        ^^    „ 

tify  the  intellectual  creation.    The  oral  lee-  gQg 

ture  of  a  professor  to  his  class    under  such  ^^^  ^,.^5^^,  ,^^^^  j^  ^^^.^^  j,,^  com,K>si. 

limitations  as  to  preclude  its  being  consid-  ^.^^  .^  embo<lied  does  not  determine  or  limit 

ered   an    indiscriminate    communication,    is  ,,      riclit 

his  property,  although  the  language  is  spok-  Millar   v.  Tavlor,  4  Burr.  2.340;  Stoplions 

en.  and  not  written.  v.  Cadv.  14  How.  528.  14  I.,  od.  528. 

Caird  V    Sime,  L.  R    12  App^  Cas.  326;  ,j.^^^  '^^^^^^  conceptions,  clothed  in  the  same 

Scrutton    Copyright.  4th  ed.   1903,  p.  62  ^^.^^,^^^    ^^^^^^^  necessarily   be  the  saiiio  com- 

The  plot,  the  characters,  the  sentiments  jt^on;  and  Avhatevor*  method  be  taken  of 

the  thoughts,  which   constitute  a  work  of  ^^^i^ii^iting  that   composition    to  the   ear  or 

fiction,  form  an  immaterial  creation  which  ^^^  ^^  ^,^^^^^^^  ^^^,  ^^^.j^^,   ^^,  writing,  or  bv 

may  Ik»  communicated  by  a  hundred  difTer.  Vinting     ..."    it  is  ahvuvs  the  identia^l 

ent  tongues,-by  the  l«bial  or  sign  language  ^.^^^  ^^  ^^^^  ^^^^^^^  ^^.j^.^,^  .^  '^^  exhibited. 

of  the  mute,  the  raised  letters  of  the  blind,  g  ^j    ^^^    ^^^ 

the  comprehensive  characters  of  stenography.  B^^ause  anv  reproduction  will  answer  the 
pe  means  of  communication  are  manifold  ^^^^  purpose  that  accomplishes  the  same  ef- 
but  the  invisible,  intangible,  incorporeal  ^^^  ^  ^^^.^^j  composition  should  be  sub- 
creation  of  the  authors  brain  never  loses  .^^  ^  ^^^  ^^^^^  ^^j^  ^^^^^  ^pp,j^^  ^^  ^  p^^. 
its  identity.  ^^^^^  invention. 

Drone,  Copyright,  pp.  97,  98.  .^,^^^^^^  ^.   Pennon,  14  Fed.  853. 

Readability  by   the   person   without   me  ^  ^^^^  jg  ^1,^^  ^^ich  comes  so  near  to 

ehanical  assistance  is  not  made  a  test  of  ^i,g  original  as  to  give  every  person  seeing  it 

eopyrightability  or  of  infringement  by  the  the  idea  created  by  the  original, 

•tatute.  West  v.  Francis,  5  Barn.  &  Aid.  743. 

Holmes  v.  Hurst,  supra.  By  analogy,  a  copy  of  a  musical  compo- 
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tition  must  be  held  to  be  that  which  gives 
ever>'  person  hearing  it  the  idea  created  by 
the  original. 

D'Almaine  t.  Boosey,  Younge  ft  C.  Exch. 
302;  Daly  v.  Palmer,  6  Blatchf.  266,  Fed. 
Gas.  No.  3,552;  JoIIie  v.  Jacques,  1  Blatchf. 
625,  Fed.  Cas.  No.  7,437. 

As  a  musical  composition  is  wholly  in- 
tended for  the  ear,  musical  copyright  would 
cease  to  secure  substantial  protection  to 
the  composer  if  it  did  not  protect  him 
against  the  multiplication  of  every  means 
of  reproducing  his  music  to  the  ear. 

Story  V.  Holcombe,  4  McLean,  310,  Fed. 
Cas.  No.  13,497. 

Messrs.  Charles  S.  Burton  and  John 
J.  O'Connell  argued  the  cause,  and,  with 
Messrs.  Munday,  Evarts,  &  Adcock,  and  Wil- 
cox &  Brodek,  filed  a  brief  for  appellee  and 
res])ondent : 

There  never  existed  any  common-law  right 
of  copyright  in  the  United  States ;  copyright 
in  this  country  is  the  creature  of  statute, 
purr  and  simple. 

Whraton  v.  Peters,  8  Pet.  591,  664,  8  L. 
ed.  1055,  1081;  Banks  v.  Manchester,  128 
U.  S.  244,  32  L.  ed.  425,  9  Sup.  Ct.  Rep. 
36;  Thompson  v.  Hubbard,  131  U.  S.  123, 
33  L.  ed.  76,  9  Sup.  Ct.  Rep.  710. 

Existing  by  virtue  of  statute  only,  the 
limitations  of  copyright  are  those  which  the 
statute  fixes;  or,  more  accurately  speaking, 
its  extent  is  only  that  which  the  statute 
gives. 

Kwcr  V.  Coxe,  4  Wash.  C.  C.  487,  Fed. 
Cas.  No.  4,584;  Holmes  v.  Hurst,  174  U. 
S.  82,  43  L.  ed.  904.  19  Sup.  Ct.  Rep.  606; 
P<rris  V.  Hexamcr,  99  U.  S.  674,  25  L.  ed. 
308. 

The  statutes  creating  and  covering  copy- 
right must  be  strictly  construed  in  all  re- 
spects. 

Oregon  R.  &  Nav.  Co.  v.  Oregonian  R.  Co. 
130  r.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct.  Rep. 
409:  Banks  v.  Manchester,  supra;  Bollcs 
V.  Oiitin<i  Co.  175  U.  S.  268,  44  L.  ed. 
158,  20  Slip.  Ct.  Rep.  94. 

The  first  class  of  cases  in  which  this  rule 
of  strict  construction  is  manifested  consists 
of  cases  involving  questions  relating  to  the 
formal  requirements  for  obtaining  and  pre- 
serving copyright.  The  following  are  typi- 
cal: 

Osgood  v.  A.  S.  Aloe  Instrument  Co.  69 
Fed.  291;  Higgins  v.  Keuffol,  140  U.  S. 
428,  35  L.  ed.  470,  11  Sup.  Ct.  Rep.  731; 
Werckmeister  v.  American  Lithographic  Co. 
117  Fed.  360;  Tompkins  v.  Rankin,  Fed. 
Cas.  No.  14,090;  Thompson  v.  Hubbard, 
■upra. 

A  second  class  of  cases  in  which  the  rule 
of  strict  construction  of  the  statute  is  ap- 
plied, in  view  of  the  strictly  statutory  char- 
acter of  the  right,  consists  of  those  InvolT- 
•1  If.  ed. 


ing  questions  as  to  the  classes  of  subject- 
matter  which  may  obtain  copyright  pro- 
tection, and  the  application  of  the  statutory 
terms  or  conditions  to  the  different  classes; 
and  the  question  whether  the  definitions  of 
or  limitations  as  to  subject-matter  are  to 
be  treated  as  flexible  or  as  subject  to  ex- 
tension in  any  direction.  The  following 
cases  are  significant: 

Littleton  v.  Oliver  Ditson  Co.  62  Fed.  697 ; 
Wood  V.  Abbott,  5  Blatchf.  326,  Fed.  Cas. 
No.  17.938;  Hills  A  Co.  v.  Austrich,  120 
Fed.  862. 

The  third  class  of  cases  in  which  the  rule 
of  strict  construction  of  the  statute  is  ap- 
plied, and  the  statutory  right  held  limited 
in  respect  to  the  scope  of  the  monopoly  cre- 
ated, consists  of  those  in  which  contention 
has  been  made  for  the  judicial  extension  of 
the  monopoly  so  as  to  include  collateral, 
secondary,  or  derived  presentations  or  em- 
bodiments of  the  intellectual  product,  and 
on  which  the  right  has  been  held  not  ex- 
tensible, but,  on  the  contrary,  limited  to 
the  multiplication  of  copies. 

Such  secondary  or  derived  embodiments 
or   presentations   include: 

1.  Translations. 

2.  Public  performance. 

3.  Dramatizations. 

4.  Abridgments. 

6.  Embodiments  of  the  substantive 
thought  or  idea  of  a  work  of  art  of  one 
class,  such  as  painting,  in  a  work  of  art 
in  another  class,  tableaux,  wax  miniatures, 
or  vice  versa. 

Stowe  V.  Thomas,  2  Wall.  Jr.  647,  Fed. 
Cas.  No.  13,614;  Drone,  Copyright,  p.  91; 
Toole  V.  Young,  L.  R.  9  Q.  B.  523;  Reade 
V.  Conquest,  9  C.  B.  N.  S.  765,  31  L.  J. 
C.  P.  N.  S.  153;  Tinslev  v.  Lacy,  1  Hem.  A 
M.  747,  32  L.  J.  Ch.  N.  S.  537;  Warne  v. 
Seebohm,  L.  R.  39  Ch.  Div.  73;  Story  v. 
Holcombe,  4  McLean,  306,  Fed.  Cas.  No. 
13,497;  lAwrence  v.  Dana,  4  Cliff.  11,  Fed. 
Cas.  No.  8,136;  Hanfstaengl  v.  Empire  Pal- 
ace, 63  L.  J.  Ch.  N.  S.  681,  [1894]  3  Ch. 
109,  Affirmed  in  64  L.  J.  Ch.  N.  S.  81; 
Hanfstaengl  v.  Empire  Palace,  70  L.  T.  N. 
8.  459;  Dicks  v.  Brooks,  43  L.  T.  N.  S.  71, 
L.  R.  16  Ch.  Div.  22. 

Musical  compositions  mentioned  as  the 
subject  of  copyright  are  tangible  and  legible 
embodiments  of  the  intellectual  product  of 
the  musician,  and  not  the  intangible  in- 
tellectual product  itself. 

A  ''copy"  in  the  sense  of  the  statute  ia 
simply  one  of  the  multiples,  not  distin- 
guished from  "original." 

Pierce  A  B.  Mfg.  Co.  v.  Werckmeister, 
18  C.  C.  A.  431,  33  U.  S.  App.  399,  72  Fed. 
54. 

"Copies"  which  infringe  a  musical  copy- 
right must  be  tangible  embodiments  of  the 
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intellectual  product  of  the  composer  in  the 
same  sense  and  for  the  same  purpose  as 
the  tangible  embodiment  which  constitutes 
the  copyrighted  "musical  composition." 

Baker  v.  Selden,  101  U.  S.  99,  25  L. 
ed.  841;  Corbett  v.  Woodward,  L.  R.  14 
Eq.  407 ;  Amberg  File  &  Index  Co.  v.  Smith, 
27  C.  C.  A.  246,  63  U.  S.  App.  449,  82  Fed. 
314,  Affirming  78  Fed.  479;  Higgins  v. 
Keuffel,  140  U.  S.  428,  35  L.  ed.  470,  11 
Sup.  Ct.  Rep.  731;  Werckmeister  v.  Spring- 
er Lithographing  Co.  63  Fed.  808;  Falk  v. 
Oast  Lithograph  &  Engraving  Co.  4  C.  C. 
A.  G48,  14  U.  S.  App.  15,  54  Fed.  890; 
Schumacher  v.  Wogram,  35  Fed.  210;  Har- 
per V.  Shoppell,  23  Blatchf.  431,  26  Fed. 
519,  Affirmed  in  28  Fed.  613;  Hollinrake 
V.  Truswell,  71  L.  T.  N.  S.  419. 

The  protection  designed  to  be  afforded 
to  the  composer  by  copyright  of  a  musical 
composition  is  only  the  monopoly  of  the 
multiplication  and  selling  of  copies. 

Stephens  v.  Cady,  14  How.  529,  14  L. 
ed.  528;  Stowe  v.  Thomas  and  Lawrence 
V.  Dana,  supra;  Perris  v.  Hexamer,  99  U. 
8.  674,  25  L.  ed.  308. 

That  the  perforated  sheets  and  other  me- 
chanical means  of  automatically  producing 
music  audibly  are  not  infringements  of 
copyrif^hts  upon  the  musical  compositions 
which  are  thus  audibly  reproduced  ha.s 
been  tlie  conclusion  of  every  court  of  Eng- 
hinil  :iiid  America  before  which  this  ques- 
tion has  ever  come  for  decision. 

Stern  v.  Rosey.  17  App.  D.  C.  502;  Ken- 
nedy v.  McTammany,  33  Fed.  584;  Boosey 
V.  Whight,  15  Times  L.  R.  322,  [1899],  1 
Ch.  830,  80  L.  T.  N.  S.  561. 

The  French  courts  have  decided  that  a 
music  roll  is  not  an  infringement  of  the 
copyrighted  sheet. 

Massent  A,  Puccini  v.  Pathe  Freres,  Feb. 

1,  1905. 

The  supreme  judicial  court  of  Belgium 
has  decided  that  a  music  roll  is  not  an 
infringement  of  the  copyrighted   sheet. 

Massent  &  Puccini  v.  Pathe  Freres,  May 

2,  1907. 

The  only  judicial  decision  holding  that 
a  mechanical  device  for  reproducing  musi- 
cal sounds  is  an  infringement  of  copyright 
is  that  of  an  Italian  court,  which  is  now 
on   appeal. 

Ricordi  v.  Gramaphone  Co.,  Milan,  July, 
1906,  Vol.  390,  Judicial  Acts,  No.  931. 

Mr.  Albert  H.  Walker  filed  a  brief  for 
the  Connor ized  Music  Company. 

Mr.   George  W.  Pound   filed  a  brief  for 
the   De  Kleist  Musical   Instrument   Manu- 
facturing Company  and  the  Rudolph  Wur- 
litzer  Company. 
•68 


Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  cases  may  be  considered  together. 
They  are  appeals  from  the  judgment  of  the 
circuit  court  of  appeals  of  the  second  cir- 
cuit (77  C.  C.  A.  368,  147  Fed.  226),  af- 
firming the  decree  of  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  New  York,  rendered  August  4,  1905  (139 
Fed.  427),  dismissing  the  bills  of  the  com- 
plainant (now  appellant)  for  want  of  equi- 
ty. Motions  have  been  made  to  dismiss 
the  appeals,  and  a  petition  for  writ  of  cer- 
tiorari has  been  filed  by  appellant.  In  view 
of  the  nature  of  the  cases  the  writ  of  certi- 
orari is  granted,  the  record  on  the  appeals 
to  stand  as  a  return  to  the  writs.  Montana 
Min.  Co.  v.  St.  Louis  Min.  A  Mill.  Co.  204 
U.  S.  App.  204,  51  L.  ed.  444,  27  Sup.  Ct. 
Rep.  254. 

The  actions  were  brought  to  restrain  in- 
fringement of  the  copyriglits  of  two  certain 
musical  compositions,  published  in  the  form 
of  sheet  music,  entitled  respectively,  **Little 
Cotton  Dolly"  and  "Kentucky  Babe."  The 
appellee,  defendant  below,  is  engaged  in 
the  sale  of  piano  players  and  player  pianos 
knownas  the"Ap>ollo,"  and  of  perforated  rolls 
of  music  used  •in  connection  therewith.  The[9l 
appellant,  as  assignee  of  Adam  Gcibel,  the 
composer,  alleged  compliance  with  the  copy- 
right act,  and  that  a  copyright  was  duly  ob- 
tained by  it  on  or  about  March  17,  1897. 
The  answer  was  general  in  its  nature,  and 
upon  the  testimony  adduced  a  decree  was 
rendered,  as  stated,  in  favor  of  the  Apollo 
Company,  defendant  below,  appellee  here. 

The  action  was  brought  under  the  pro- 
visions of  the  copyright  act,  §  4952  (U.  S. 
Comp.  Stat.  Supp.  1907,  p.  1021),  giving  to 
the  author,  inventor,  designer,  or  proprietor 
of  any  book,  map,  chart,  dramatic  or  musi- 
cal composition  the  sole  liberty  of  printing, 
reprinting,  publishing,  completing,  copying, 
executing,  finishing,  and  vending  the  same. 
The  circuit  courts  of  the  United  States  are 
given  jurisdiction  under  §  4970  (U.  S.  Comp. 
Stat.  1901,  p.  3416)  to  grant  injunctions 
according  to  the  course  and  principles  of 
courts  of  equity  in  copyright  cases.  The 
appellee  is  the  manufacturer  of  certain  mu- 
sical instruments  adapted  to  be  used  with 
perforated  rolls.  The  testimony  discloses 
that  certain  of  these  rolls,  used  in  connec- 
tion with  such  instrimients,  and  being  con- 
nected with  the  mechanism  to  which  they 
apply,  reproduce  in  sound  the  melody  re- 
corded in  the  two  pieces  of  music  copyright- 
ed by  the  appellant. 

The  manufacture  of  such  instruments 
and  the  use  of  such  musical  rolls  has  de- 
veloped rapidly  in  recent  years  in  this  coun- 
try and  abroad.  The  record  discloses  that 
in  the  year  1U02  from  seventy  to  seventy- 
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Ave  thousand  of  such  instruments  were  in 
use  in  the  United  States  and  that  from  one 
million  to  one  million  and  a  half  of  such 
perforated  musical  rolls,  to  be  more  fully 
described  hereafter,  were  made  in  this  coun- 
try in  that  year. 

It  is  evident  that  the  question  involved 
In  the  use  of  such  rolls  is  one  of  very  con- 
siderable importance,  involving  large  prop- 
erty interests  and  closely  touching  the 
rights  of  composers  and  music  publishers. 
Tlie  case  was  argued  with  force  and  ability, 
orally  and  upon  elaborate  briefs. 

Without  entering  into  a  detailed  discus- 
lO]8ion  of  the  mechanical  'construction  of  such 
instruments  and  rolls,  it  is  enough  to  say 
that  they  are  what  has  become  familiar  to 
the  public  in  the  form  of  mechanical  at- 
tachmont.s  to  pianos,  such  as  the  pianola, 
and  the  musical  rolls  consist  of  perforated 
sheets,  which  arc  passed  over  ducts  connect- 
ed with  the  operating  parts  of  the  mechan- 
ism in  such  manner  that  the  same  are  kept 
sealed  until,  by  means  of  perforations  in  the 
rolls,  air  pressure  is  admitted  to  the  ducts 
which  operate  the  pneumatic  devices  to 
sound  the  notes.  This  is  done  with  the  aid 
of  an  operator,  upon  whose  skill  and  experi- 
ence the  success  of  the  rendition  largely 
depends.  As  the  roll  is  drawn  over  the 
tracker  board  the  notes  are  sounded  as  the 
perforations  admit  the  atmospheric  pres- 
sure, the  ]>crfurations  having  been  so  ar- 
ranged that  the  clVeet  is  to  produce  the  mel- 
od}'  or  time  for  which  tlic  roll  has  been  cut. 

Speaking  in  a  general  way,  it  may  be 
said  that  these  rolls  are  made  in  three 
ways.  First.  With  the  score  or  staff  nota- 
tion before  him  the  arranger,  with  the  aid 
of  a  rul?  or  guide  and  a  graduated  schedule, 
marks  the  position  and  size  of  the  perfora- 
tions on  a  sheet  of  paper  to  correspond  to 
the  order  of  notes  in  the  composition.  The 
marked  sheet  is  then  passed  into  the  hands 
of  an  operator  who  cuts  the  apertures,  by 
hand,  in  the  paper.  This  perforated  sheet 
18  inspected  and  corrected,  and  when  cor- 
rected is  called  "the  original."  This  origin 
al  is  used  as  a  stencil  and  by  pa.ssing  ink 
rollers  over  it  a  pattern  is  prepared.  The 
stenciled  perforations  are  then  cut,  produ- 
cing the  master  or  templet.  The  master  is 
placed  in  the  perforating  machine  and  re- 
productions tluM'eof  obtained,  which  are  the 
perforated  rolls  in  question.  Expression 
marks  are  separately  copied  on  the  perfo- 
rated music  slieets  by  means  of  rubber 
stamps.  Second.  A  perforated  music  roll 
made  by  another  manufacturer  may  be  used 
from  which  to  make  a  new  record.  Third. 
By  playing  upon  a  piano  to  which  is  at- 
tached an  automatic  recording  device  pro- 
ducing a  perforated  matrix  from  which  a 
|»erforated  music  roll  may  be  produced. 
•a  L.  ed. 


It  is  evident,  therefore,  that  persons 
skilled  in  the  art  can  take  such  pieces  of 
sheet  music  in  staff  notation,  and,  by  means 
*of  the  proper  instruments,  make  dra\vings[lll 
indicating  the  perforations,  which  are  after- 
wards outlined  and  cut  upon  the  rolls  in 
such  wise  as  to  reproduce,  with  the  aid  of 
the  other  mechanism,  the  music  whieli  is 
recorded  in  the  copyrighted  sheets. 

The  learned  counsel  for  the  parties  to 
this  action  advance  opposing  theories  as  to 
the  nature  and  extent  of  the  copyright  gixen 
bv  statutorv  laws  enacted  by  CVju^ress  for 
the  protection  of  copyright,  and  a  tlfler- 
niinalion  of  which  is  the  true  one  will  jro 
far  to  decide  the  rights  of  the  parties  in 
this  case.  On  behalf  of  the  appellant  it  is 
insisted  that  it  is  the  intention  of  the  copy- 
right act  to  protect  the  intellectual  cone  p- 
tion  which  has  resulted  in  the  compilatiun 
of  notes  which,  when  properly  played,  pro- 
duce the  melody  which  is  the  real  invention 
of  the  composer.  It  is  insisted  that  thi-i 
is  the  thing  which  Congress  intended  to 
protect,  and  that  the  protection  covers  all 
means  of  cxpressitni  of  the  order  of  notes 
which  produce  the  air  or  melody  which  the 
composer  has  invented. 

^lusic,  it  is  argued,  is  intended  for  the 
ear  as  writing  is  for  the  eye,  and  that  it  is 
the  intention  of  the  copyright  act  to  pre- 
vent the  multiplication  of  every  means  of 
reproducing  the  music  of  the  composer  to 
the   ear. 

On  the  other  hand,  it  is  contended  that 
while  it  is  true  that  copyright  statutes  are 
intended  to  reward  mental  creations  or  con- 
ceptions, that  the  extent  of  this  protection 
is  a  matter  of  statutory  law,  and  that  it 
has  been  extended  only  to  the  tangible  result* 
of  mental  conc«'ption.  and  that  only  the 
tangible  thing  is  dealt  with  by  the  law,  and 
its  multiplieation  or  repnuluetion  is  all  that 
is  protected  b}'  the  statute. 

Before  considering  the  construction  of  tho 
statute  as  an  inde|)endent  question  the  ap- 
pellee invokes  the  doctrine  of  stare  decisis 
in  its  favor  and  it  is  its  contention  that  in 
all  the  cases  in  whieh  this  (piestion  has 
been  up  for  judicial  consideration  it  has 
been  held  that  such  nieehanieal  produe.MS 
of  musical  tones  as  an>  involved  in  tliis 
ease  have  not  been  considered  to  be  within 
the  protection  of  the  copyright  act;  and 
that,  if  within  the  power  of  (\nigress  to  ex- 
tend protection  to  such  subjects,  *the  uni-[l2] 
form  holdings  have  been  that  it  is  not  in 
tended  to  include  them  in  the  statutory 
protection  given.  While  it  may  be  that  the 
decisions  have  not  been  of  that  binding 
character  that  would  enable  the  appellee 
to  claim  the  protection  of  the  doctrine  of 
atare  decisis  to  the  extent  of  precluding  fur- 
ther consideration  of  the  question,  it  mnsl 
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be  admitted  that  the  decisions,  so  far  as 
brought  to  our  attention  in  the  full  discus- 
sion had  at  the  bar  and  upon  the  briefs,  have 
been  uniformly  to  the  effect  that  these  per- 
forated rolls  operated  in  connection  with 
mechanical  devices  for  the  production  of 
music  are  not  within  the  copyright  act.  It 
was  so  held  in  Kennedy  v.  McTammany,  33 
Fed.  684.  The  decision  was  written  by 
Judge  Colt  in  the  first  circuit;  the  case  was 
subsequently  brought  to  this  court,  where  it 
was  dismissed  for  failure  to  print  the  rec- 
ord. 146  U.  S.  643,  36  L.  ed.  853,  12  Sup. 
Ct.  Rep.  983.  In  that  case  the  learned 
judge  said: 

"I  cannot  convince  myself  that  these  per- 
forated strips  of  paper  are  copies  of  sheet 
music  within  the  meaning  of  the  copyright 
law.  Thev  are  not  made  to  be  addressed  to 
the  eye  as  sheet  music,  but  they  form  part 
of  a  machine.  They  are  not  designed  to  be 
used  for  such  purposes  as  sheet  music,  nor 
do  they  in  any  sense  occupy  the  same  fii'Ul 
as  slieet  music.  They  are  a  mechanical  in- 
vention made  for  the  sole  purpose  of  per- 
forming tunes  median iciilly  upon  a  musical 
instrument." 

Again  the  matter  was  given  careful  con- 
sideration in  the  court  of  appeals  of  the 
District  of  Columbia  in  an  opinion  by  Jus- 
tice Shepard  (iStern  v.  Rosey,  17  App.  D.  C. 
562),  in  which  that  learned  justice,  speak- 
ing for  the  court,  said: 

"We  cannot  regard  the  reproduction, 
through  the  agency  of  a  phonograph,  of  the 
sounds  of  musical  instruments  playing  the 
music  composed  and  published  by  the  appel- 
lants, as  the  copy  or  publication  of  the 
same  within  the  meaning  of  the  act.  The 
ordinary  signification  of  the  words  *copy- 
ing,*  'publishing,*  etc.,  cannot  be  stretched 
to  include  it. 

"It  is  not  pretended  that  the  marks  upon 
the  wax  cvlindcrs  can  be  made  out  bv  the 
eve  or  that  thev  can  be  utilized  in  anv  other 
way  than  as  parts  of  the  mechanism  of  the 
phonograph. 
[IS]  •"Conveying  no  meaning,  then,  to  the  eye 
of  even  an  expert  musician,  and  wholly  in- 
capable of  use  save  in  and  as  a  part  of  a 
machine  specially  adapted  to  make  them 
give  up  the  records  which  they  contain, 
these  prepared  wax  cylinders  can  neither 
substitute  the  copyrighted  sheets  of  music 
nor  serve  any  purpose  which  is  within  their 
Bcope.  In  these  respects  there  would  seem 
to  be  no  substantial  diilerence  between  them 
and  the  metal  cylinder  of  the  old  and  famil- 
liar  music  box,  and  this,  though  in  use  at 
and  before  the  passage  of  the  copyright  act, 
has  never  been  regarded  as  infringing  upon 
the  copyrights  of  authors  and  publishers.*' 

The  question  came  before  the  English 
courts  in  Boosey  t.  Wbight  [18991  T  Cb. 
••0 


836,  80  L.  T.  N.  S.  561,  and  it  was  thero 
held  that  these  perforated  rolls  did  not  in- 
fringe the  English  copyright  act  protecting 
sheets  of  music.  Upon  appeal  Lindley,  Mas- 
ter of  the  Rolls,  used  this  pertinent  lan- 
guage [1900]  1  Ch.  122,  81  L.  T.  N.  S.  265: 

"The  plaintiffs  are  entitled  to  copyright 
in  three  sheets  of  music.  What  does  this 
mean?  It  means  that  they  have  the  ex- 
clusive right  of  printing  or  otherwise  raul* 
ti plying  copies  of  those  sheets  of  music, — 
f.  €.,  of  the  bars,  notes,  and  other  printed 
words  and  signs  on  those  sheets.  Hut  the 
plaintiiTs  have  no  exclusive  right  to  the  pro- 
duction of  the  sounds  indicated  by  or  on 
those  sheets  of  music;  nor  to  the  perform- 
ance in  private  of  the  music  indicated  by 
such  sheets;  nor  to  any  mechanism  for  the 
production  of  such  sounds  or  music. 

"The  plaintiff's'  rights  are  not  infringed 
except  by  an  unauthorized  copy  of  tlieir 
sheets  of  music*  We  need  not  trouble  our- 
selves about  authority  from  the  plaintilfs; 
no  question  turning  on  tho  meaning  of  that 
expression  has  to  be  considered  in  this  case. 
The  only  question  we  have  to  consider  is 
whether  the  defendants  have  copied  the 
plaintiffs'  sheets  of  music. 

"The  defendants  have  taken  those  sheets 
of  music  and  have  prepiired  from  thero 
sheets  of  paper  with  perfoniti«)ns  in  them, 
and  these  perforated  sheets,  wlu'n  put  into 
and  used  with  properly  constructed  ma- 
chines or  instruments,  will  produce  or  •en- [I 
able  the  machines  or  instruments  to  pro- 
duce the  music  indicated  on  the  plaintiffs* 
sheets.  [In  this  sense  the  defendant's  per- 
forated rolls  have  been  copies  from  tlie 
plaintitfs'  sheets.] 

"But  is  this  the  kind  of  copying  which  is 
prohibited  by  the  copyright  act ;  or  rather, 
is  the  perforated  sheet,  made  as  above  men- 
tioned, a  copy  of  the  sheet  of  mu$<ic  from 
which  it  is  made?  Is  it  a  copy  at  all?  Is 
it  a  copy  within  [the  meaning  of]  the  copy- 
right act?  A  sheet  of  music  is  treated  in 
the  copyright  act  as  if  it  were  a  book  or 
sheet  of  letter  press.  Any  mode  of  copying 
such  a  thing,  whether  by  printing,  writing, 
pilot ography,  or  by  some  other  method  not 
yet  invented,  would  no  doubt  be  copying. 
So,  perhaps,  might  a  perforated  sheet  of  pa- 
per to  be  sung  or  played  from  in  the  same 
way  as  sheets  of  music  are  sung  or  played 
from.  But  to  play  an  instrument  from  a 
sheet  of  music  which  appears  to  the  eye  is 
one  thing;  to  play  an  instrument  with  a 
perforated  sheet  which  itself  forms  part  of 
the  mechanism  which  produces  the  music  is 
quite  another  thing." 

Since  these  cases  were  decided  Congress 
has  repeatedly  had  occasion  to  amend  the 
copyright  law.  The  English  cases,  the  de- 
cision of  the  District  of  Columbia  court  of 

sot  U.  8. 


1907. 


White-Smith  Music  Pub.  Co.  v.  Apoixo  Co. 


14-16 


appeals,  and  Judge  Colt's  decision  must  have 
been  well  known  to  the  members  of  Congress; 
and  although  the  manufacture  of  mechanical 
musical  instruments  had  not  grown  to  the 
proportions  which  they  have  since  attained, 
they  were  well  known,  and  the  omission  of 
Congress  to  specifically  legislate  concerning 
them  might  well  be  taken  to  be  an  acquics- 
eence  in  the  judicial  construction  given  to 
the  copyright  laws. 

This  country  was  not  a  party  to  the  Berne 
convention  of  1886,  concerning  internation- 
al copyright,  in  which  it  was  specifically 
provided : 

'*It  is  understood  that  the  manufacture 
and  sale  of  instruments  serving  to  repro- 
duce mechanically  the  airs  of  music  bor- 
rowed from  the  private  domain  are  not  con- 
sidered as  constituting  musical  infringe- 
ment." 

But  the  proceedings  of  this  convention 
1 5] were  doubtless  well  *known  to  Congress. 
After  the  Barne  convention  the  act  of 
March  3,  1891,  was  passed.  Section  13  of 
that  act  provides  ([26  Stat,  at  L.  1110, 
chap.  5G5J  U.  S.  Comp.  SUt.  1901,  p. 
3417): 

^^  "Sec.  13.  That  this  act  shall  only  apply 
to  a  citizen  or  subject  of  a  foreign  state  or 
nation  when  such  foreign  state  or  nation 
permits  to  citizens  of  the  United  States  of 
America  the  benefit  of  copyright  on  sub- 
stantially the  same  basis  as  its  own  citi- 
zens; and  when  such  foreign  state  or  na- 
tion is  a  party  to  an  international  agree- 
ment which  provides  for  reciprocity  in  the 
granting  of  copyright,  by  the  terms  of  which 
agreement  the  United  States  of  America 
may,  at  its  pleasure,  become  a  party  to 
such  agreement.  The  existence  of  either  of 
the  conditions  aforesaid  shall  be  determined 
by  the  President  of  the  United  States  by 
proclamation  made  from  time  to  time  as 
the  purposes  of  this  act  may  require." 

By  proclamation  of  the  President  July  1, 
1891  [27  Stat,  at  L.  981],  the  benefit  of 
the  act  was  given  to  the  citizens  of  Belgium, 
France,  British  possessions,  and  Switzer- 
land, which  countries  permitted  the  citizens 
of  the  United  States  to  have  the  benefit  of 
copyright  on  the  same  basis  as  the  citizens 
of  those  countries.  On  April  16,  1892,  the 
German  Empire  was  included.  [27  Stat,  at 
L.  1021.]  On  October  31,  1892,  a  similar 
proclamation  was  made  as  to  Italy.  [27 
SUt.  at  L.  1043.]  These  countries  were  all 
parties  to  the  Berne  convention. 

It  could  not  have  been  the  intention  of 
Congress  to  give  to  foreign  citizens  and  com- 
posers advantages  in  our  country  which, 
according  to  that  convention,  were  to  be  de- 
nied to  our  citizens  abroad. 

In  the  last  analysis  this  case  turns  upon 
the  construction  of  a  statute,  for  it  is  per- 
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fectly  well  settled  that  the  protection  given 
to  copyrights  in  this  country  is  wholly  stat- 
utory. Wheaton  v.  Peters,  8  Pet.  591,  8 
L.  ed.  1055 ;  Banks  v.  Manchester,  128  U.  S. 
244,  253,  32  L.  ed.  425,  429,  9  Sup.  Ct. 
Rep.  36;  Thompson  v.  Hubbard,  131  U.  S. 
123,  151,  33  L.  ed.  76,  86,  9  Sup.  Ct.  Rep. 
710;  American  Tobacco  Co.  v.  Werckmeister, 
207  U.  S.  284,  ante,  208,  28  Sup.  Ct.  Rep.  72. 

Musical  compositions  have  been  the  sub- 
ject of  copyright  protection  since  the  stat- 
ute of  l?ebruary  3,  1831  (4  Stat,  at  L.  436, 
chap.  10),  and  laws  have  been  passed  in- 
cluding them  since  that  time.  *\Vhen  we[16] 
turn  to  the  consideration  of  the  act  it  seems 
evident  that  Congress  has  dealt  with  the 
tangible  thing,  a  copy  of  which  is  required 
to  be  tiled  with  the  Librarian  of  Congress, 
and  wherever  the  words  are  used  (copy  or 
copies)  they  seem  to  refer  to  the  term  in 
its  ordinary  sense  of  indicating  reproduc- 
tion or  duplication  of  the  original.  Section 
4956  (U.  S.  Comp.  Stat.  1901,  p.  3407)  pro- 
vides that  two  copies  of  a  book,  map,  chart, 
or  musical  composition,  etc.,  shall  be  deliv- 
ered at  the  office  of  the  Librarian  of  Con- 
gress. Notice  of  copyright  must  be  inserted 
in  the  several  copies  of  every  edition  pub- 
lished, if  a  book,  or.  if  a  musical  composi- 
tion, etc.,  upon  some  visible  portion  there- 
of. Section  4902,  copyright  act  ([18  Stat, 
at  L.  78,  chap.  301]  U.  S.  Comp.  Stat.  1901, 
p.  3411).  Section  4965  (U.  S.  Comp.  Stat. 
1901,  p.  3414)  provides  in  part  that  the  in- 
fringer "shall  forfeit  .  .  .  every  sheet 
thereof,  and  .  .  .  one  dollar  for  every 
sheet  of  the  same  found  in  his  possession," 
etc.,  evidently  referring  to  musical  compo- 
sitions in  sheets.  Throughout  the  act  it  is 
apparent  that  Congress  has  dealt  with  the 
concrete,  and  not  with  an  abstract,  right  of 
property  in  ideas  or  mental  conceptions. 

We  cannot  perceive  that  the  amendment 
of  §  4966  by  the  act  of  January  6,  1897 
([29  Stat,  at  L.  481,  chap.  4]  U.  S.  Comp. 
Stat.  1901,  p.  3415),  providing  a  penalty  for 
any  person  publicly  performing  or  repre- 
senting any  dramatic  or  musical  composi- 
tion for  which  a  copyright  has  been  ob- 
tained, can  have  the  elTect  of  enlarging  the 
meaning  of  the  previous  sections  of  the  act 
which  were  not  changed  by  the  amendment. 
The  purpose  of  the  amendment  evidently 
was  to  put  musical  compositions  on  the  foot- 
ing of  dramatic  compositions,  so  as  to  pro- 
hibit their  public  performance.  There  is  no 
complaint  in  this  case  of  the  public  per- 
formance of  copyrighted  music;  nor  is  the 
question  involved  whether  the  manufactu- 
rers of  such  perforated  music  rolls  when 
sold  for  use  in  public  performance  might 
be  held  as  contributing  infringers.  This 
amendment  was  evidently  passed  for  the 
specific  purpose  referred  to,  and  is  entitled 
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to  little  consideration  in  construing  the 
meaning  of  the  terms  of  the  act  theretofore 
in  force. 
[17]  *\Vhat  is  meant  by  a  copy?  We  have  al- 
ready referred  to  the  common  understand- 
ing of  it  as  a  reproduction  or  duplication 
of  a  tiling.  A  definition  was  given  by 
Bailej',  J.,  in  West  v.  Francis,  5  Barn.  & 
Aid.  743,  quoted  with  approval  in  Boosoy  v. 
W'liight,  supra.  He  said:  "A  copy  is  that 
which  comes  so  !icar  to  the  original  as  to 
give  to  every  person  seeing  it  the  idea  cre- 
ated by   the  original." 

Various  definitions  have  been  given  by 
thf  experts  called  in  the  case.  The  one 
whicli  most  commends  itself  to  our  judg- 
ment is  perhaps  as  clear  as  can  bo  made, 
and  defines  a  copy  of  a  musical  composition 
to  be  "a  written  or  printed  record  of  it  in 
intelligible  notation.''  ](  may  be  true  that 
in  a  broad  sense  a  meebnnical  instrumr^nt 
which  repnuluces  a  tune  copies  it;  but  this 
is  a  strained  and  artificial  meaning.  When 
the  combination  of  musical  sounds  is  repro- 
duced to  the  ear  it  is  the  original  tune  as 
conceived  bv  the  author  which  is  heard. 
These  musical  tones  are  not  a  copy  which 
appeals  to  the  eye.  In  no  sen<e  can  musical 
sounds  which  reach  us  through  the  sense  of 
hearing  be  said  to  be  copies,  as  that  term 
is  generally  understood,  and  as  we  believe 
it  was  intended  to  be  understood  in  the 
statutes  under  consideration.  A  mu:>ical 
composition  is  an  intellectual  creation  which 
first  exists  in  the  mind  of  the  eompDser;  be 
may  play  it  for  the  first  time  ujxm  an  in- 
strument. It  is  not  sus<*eptiblo  of  bj»ing 
copied  until  it  has  been  put  in  a  fc»rm 
which  others  can  see  and  read.  The  stafute 
has  not  provided  for  the  protection  of  the 
intellectual  conception  apart  from  the  thing 
produced,  however  meritorious  such  concep- 
tion may  be,  but  has  provided  for  tbe  mak- 
ing and  filing  of  a  tangible  thing,  against 
the  publication  and  duplication  of  which  it 
is  tbe  purpose  of  the  statute  to  i)rotect  the 
conij)oser. 

Also  it  may  be  noted  in  this  connection 
that  if  the  broad  construction  of  publishing 
and  coi>yln'r  contended  for  b}'  the  appellants 
is  to  be  given  to  this  statute  it  wotild  seem 
equally  applicaible  to  the  cylinder  of  a  music 
box,  with  its  mechanical  arrangement  for 
the  reproduction  of  melodious  sounds,  or 
the  record  of  the  graphophone,  or  to  the 
[18] pipe  organ  operated  by  •devices  similar  to 
those  in  use  in  the  pianola.  All  these  in- 
struments were  well  known  when  these  va- 
rious copyright  acts  were  passed.  Can  it  be 
that  it  was  the  intention  of  Congress  to 
permit  them  to  be  held  as  infringements 
and  suppressed  by  injunctions? 

After  all,  what  is  the  perforated  roll? 
The  fact  is  clearly  established  in  the  testi- 
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I  mony  in  this  case  that  even  those  skilled  in 
the  making  of  these  rolls  are  unable  to  read 
them  as  musical  compositions,  as  those  in 
staff  notations  are  read  by  the  performer. 
It  i^  true  that  there  is  some  testimony  to 
the  eflfect  that  great  skill  and  patience 
might  enable  the  operator  to  read  this  rec- 
ord as  he  could  a  piece  of  music  written  in 
staff  notation.  But  the  weight  of  the  tes- 
timony is  emphatically  the  other  way,  and 
they  are  not  intended  to  be  read  as  an  or- 
dinary piece  of  sheet  music,  which,  to  those 
skilled  in  the  art,  conveys,  by  reading,  in 
playing  or  singing,  definite  impressions  of 
the  melodv. 

These  perforated  rolls  are  parts  of  a  ma- 
chine which,  when  duly  applied  and  proper- 
ly operated  in  connection  with  the  mechan- 
ism to  which  they  are  adapted,  produce  mu- 
sical tones  in  harmonious  combination.  But 
we  cannot  think  that  they  are  copies  within 
the  meaning  of  the  copyright  act. 

It  may  be  true  that  the  use  of  these  per- 
forated rolls,  in  the  absence  of  statutory 
protection,  enables  the  manufacturers 
thereof  to  enjoy  the  use  of  musical  comp;>- 
sitions  for  which  they  pay  no  value.  But 
such  considerations  properly  address  them- 
selves to  the  legislative,  and  not  to  the  ju- 
dicial,  branch  of  the  government.  As  the 
act  of  Congress  now  stands  we  believe  it 
docs  not  include  these  records  as  copies  or 
publications  of  the  copyrighted  music  in- 
volved in  these  cases. 

The  decrees  of  the  Circuit  Court  of  Ap- 
peals are  afl[irmed. 

Mr.  Justice  Holmes,  concurring  special- 
Iv: 

In  view  of  the  facts  and  opinions  in  this 
countrv  and  abroad  to  which  mv  brother 
Day  has  called  attention,  I  do  not  feel  *ju8-[ 
tified  in  dissenting  from  the  judgment  of 
the  court,  but  the  result  is  to  give  to  copy- 
right less  scope  than  its  rational  signifi- 
cance and  the  ground  on  which  it  is  granted 
seem  to  me  to  demand.  Therefore  I  desire 
to  add  a  few  words  to  what  he  has  said. 

The  notion  of  property  starts,  I  suppose, 
from  confirmed  possession  of  a  tangible  ob- 
ject, and  consists  in  the  right  to  exclude? 
others  from  interference  with  the  more  or 
less  free  doing  with  it  as  one  wills.  But  in 
copyright  proj)erty  has  reached  a  more 
abstract  expres.«ion.  The  right  to  ex- 
clude is  not  directed  to  an  object 
in  possession  or  owned,  but  is  in 
vacuo f  so  to  speak.  It  restrains  the  spon- 
taneity of  men  where,  but  for  it,  there  would 
be  nothing  of  any  kind  to  hinder  their  do- 
ing as  they  saw  fit.  It  is  a  prohibition  of 
conduct  remote  from  the  ])ersons  or  tangi- 
bles of  the  party  having  the  right.  It  may 
be    infringed    a   thousand    miles    from    the 
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owner  and  without  his  ever  becoming  tho  proprietor  of  a  mercantile  agency  pub- 
aware  of  the  wrong.  It  is  a  right  which  Hshing  at  intervals  a  copyrighted  book  giv- 
eould  not  be  recognised  or  endured  for  more    ""g  information  as  to  the  business,  capital, 

*i.  «  I'^u^A  *;«»«  ««^  4i.»,.«f^*»  T  ^^^  aiid  credit  rating  of  merchants,  nianufac- 
than  a  limited  time  and  therefore    I  may    ^  ^^^  ^^^^-^    ^^^^^  ^^  ^^^ 

remark,  in  passing,  it  is  one  which  hardly  ^^  ^^^  ^j  g^^h  work  with  respect  to  a  few 
can  be  conceived  except  as  a  product  of  names  by  a  corporation  publishing  a  similar 
statute,  as  the  authorities  now  agree.  book  limited  to  those  engaged  in  lumber  and 
The  ground  of  this  extraordinary  right  kindred  trades,  where  the  latter  book  con- 
is  that  the  person  to  whom  it  is  given  has  tains  about  60,000  names,  25  per  cent  more 
invented  some  new  collocation  of  visible  or  ^^an  ^^^^  former,  and  the  subjects  of  infor- 
audible  points,-of  lines,  colors,  sounds,  or  ™^^»<\"  g'^'^"  V  it  concerning  the  persons 
,  •^.  X  .  i.  •  J-  X  J  -A.  named  are  six  times  as  many  as  are  given 
words.     The    restraint   is    directed   against  .      ^y^^  ^^^^^  ^^^^  ^  ^ 

reproducing .  this  collocation,  although,  but 

for  the  invention  and  the  statute,  anyone  [No.  138], 
would  be  free  to  combine  the  contents  of 

the  dictionary  the  elements  of  the  spectrum  j^^    ^  j^             3,    ^^      p^^.^^j  p^^^. 
or  the  notes  of  the  gamut  m  any  way  that  °                     "        04    long 
he  had  the  wit  to  devise.     The  restriction  ^       ' 
is  confined  to  the  specific  form,  to  the  collo- 
cation devised,  of  course,  but  one  would  ex-  A  PPEAL  from  the  United  States  Circuit 
pect  that,  if  it  was  to  be  protected  at  all,  ^^  ^'«"^t  of  Appeals  for  the  Seventh  Cir- 
that  collocation  would  be  protected  accord-  c*"^  to  review  a  judgment  which  affirmed, 
ing   to  what   was   its   essence.     One  would  ^'^^^  an  immaterial  modification,  a  judgment 
expect  the  protection  to  be  coextensive  not  ^^  ^he  Circuit  Court  for  the  Northern  Dis- 
onlv  with  the  invention,  which,  though  free  ^rict    of   Illinois,   dismissing,    for    want    of 
to  kll,  only  one  had  the  ability  to  achieve,  equity,  the  bill  in  a  copyright  infringement 
but  with  the  possibility  of  reproducing  the  ®"*t.     Affirmed. 

result    which    gives    to    the    invention    its  ^ee  same  case  below,  76  C.  C.  A.  241,  Hi 

BO] meaning  and  worth.      A  *muj<ical  coniposi-  ^^^-  ^^• 

tion    is    a    rational    collocation    of    sounds  ^^^^  ^acts  are  stated  in  the  opinion. 

apart  from  concepts,  reduced  to  a  tangible  Messrs.  John  O'Connor  and  Cliarles  K. 
expression  from  which  the  collocation  can  omcid  argued  the  cause,  and,  with  Messrs. 
be  reproduced  either  with  or  without  con-  Thomas  M.  Hoyne  and  Henry  S.  Towle, 
tinuous  human  intervention.  On  princi-  fijed  a  brief  for  appellants: 
pie  anything  that  mechanically  reproduces  a  compiler  of  a  map,  guidebook,  or  di- 
tliat  collocation  of  sounds  ought  to  be  held  rectory,  where  there  are  certain  common 
a  copy,  or,  if  the  statute  is  too  narrow,  objects  of  information  which  must,  if  de- 
ought  to  be  made  so  by  a  further  act.  ex-  scribed  correctly,  be  described  in  the  same 
cept  so  far  as  some  extraneous  considera-  words,  is  bound'to  do  for  himself  that  which 
tion  of  policy  may  oppose.  What  license  was  done  by  the  first  compiler.  He  is  not 
may  be  implied  from  a  sale  of  the  copy-  entitled  to  take  one  word  of  the  informa- 
righted  article  is  a  diflferent  and  harder  tion  without  independently  working  out  the 
question,  but  I  leave  it  untouched,  as  li-  matter  for  himself,  so  as  to  arrive  at  the 
cense  is  not  relied  upon  as  a  ground  for  the  game  result  from  the  same  common  sources 
judgment  of  the  court.  of  information. 

Lawrence  v.  Dana,  4  CliflT.   1,  Fed.  Cas. 

No.  8,136;  List  Pub.  Co.  v.  Keller,  30  Fed. 

772;  Kelly  v.  Morris.  L.  R.  1  Eq.  697; 
Morris  v.  Ashbee,  L.  R.  7  Eq.  34;  Morris 
v.  Wright,  L.  R.  6  Ch.  279;  Banks  v.  Mc- 
Divitt,  13  Blatchf.  163,  Fed.  Cas.  No.  961; 
Edward  Thompson  Co.  v.  American  Law 
Book  Co.  62  L.R.A.  607,  69  C.  C.  A.  148, 
122  Fed.  922;  Dun  v.  International  Mercan- 
tile Agency,  127  Fed.  173;  Sampson  &.  M. 
Co.  V.  Seaver-Radford  Co.  134  Fed.  890. 

The  existence  of  the  same  errors  in  the 
two  publications  affords  one  of  the  surest 
tests  of  copying.  T?ie  improbability  that 
both  compilers  would  have  made  the  same 
mistake  if  both  had  derived  their  informa- 
tion from  independent  sources  suggests  such 
a  cogent  presumption  of  copying  by  the 
later  compiler  from  the  first,  that  it  can 


MARY  B.  DUN,  Robert  Dun  Douglass, 
Francis  L.  Minton,  and  Walter  D.  Buchan- 
an. Executors  and  Trustees  under  the 
Will  of  Robert  G.  Dun,  Deceased,  Appts. 

V. 

LUMBERMEN'S  CREDIT  ASSOCIATION, 
William  Clancy,  and  Burton  W.  Stadden. 

(See  S.  C.  Reporter's  ed.  20-24.) 

Appeal  —  review  of  facts  —  concurrent 
findings. 

1.  Concurrent  findings  of  facts  of  the 
courts  below  in  a  suit  in  equity  will  not  be 
disturbed  by  the  Federal  Supreme  Court  on 
appeal  unless  clearly  erroneous. 

Injunction  —  in  copyright  eases. 

2.  Injunctive  relief  will  not  be  granted  to 
59  L.  ed. 


f  1  BuPREUB  CouBT  or  na  Vjitteo  States.  Oot.  Tbm, 

h%  oTCTCome  only  hj  e)t*r  evidence  to  the       HM*n.  Charles  O.  Ijondis  and  TVed 

oontrnrj;   and   ttie   burden   o{   proof   ia  on  H.    Atwood   argued   the  cmuae,   and,   with 

the  defendants  to  show,  if  they  can,  what  Hr.  Frank  H.   Peaw,  filed  a  brief  for  ■[>• 

part  of  their  book,  if  any,  was  not  copied  pelteea-. 
from  complainant's  book.  Where  one  book  Is  alleged  to  be  an  In- 

Mawman    t.    Tegg,    2    Rius.    Cb.    3S3;  fringcment    of    another,    piracy    should    b* 

Spiers  V.  Brown,  31  L.  T.  16;  Chicago  Dol-  shown  from  a  comparison  of  the  two  books, 
lar  Directory  Co.  v.  Chicago  Directory  Co.        T  Am.  t  Eng.  Enc.  I«w,  2d  ed.  p.  SB5; 

14  C.  C.  A.  213,  24  U.  S.  App.  esfl,  M  Fed.  Boucicault  v.  Fox,  fi  Blatchf.  92,  Fed.  Cas. 

977;  West  Pnb.  Co.  v.  Lawyers'  Co-op.  Pub.  No.  1,691. 

Co.  3S  L.R.A.  400,  26  C.  C.  A.  648,  61  U.        Similar  errors  and  misUkes  are  not  neees- 

S.  App.  216,  7S  Fed,  756;  Drone,  Copyright,  sarily  evidence  of  piracy. 
pp.   428,  615;   Longman   v.   Winchester,   10        Mead  v.  West  Pub.  Co.  80  Fed.  380. 
Ves.  Jr.  260;  George  T.  Bisel  Co.  v.  Welsh,        The  author  or  publisher  of  a  book  or  eom- 

131  Fed.  661.  pilation  may  make  use  of  another's  book  as 

Where   the  evidence   shows   that   the   de-  a  guide  to  authorities,   for  supplying  sng- 

iendant   has,   to  some  extent,   appropriated  gestinns  as  to  the  treatment  of  the  subject, 

the  information  of  plaintiff  in  compiling  lii«  and    for   the    purpose   of   checking   the   ae- 

book,   then   he   must   segrpgate   the   pirated  curacy    of    bis    own    work,    and    supplying 

from  the  original  niRlter,  or  the  court  will  omisstnns  therein, 

restrain    the    publication    of    the   whole   of        Drone,  Copyright,  p.  300;   Kelly  v.  Mor- 

defendant's  work,  ris.  L.  R,   I   Eq.  697;  Morris  v,  Wright,  L. 

Chicago  Dollar   Directorj-  Co.  v,   Chicago  R.   5  Ch.  279;   Simme  v.   SUnton,  76  Fed. 

Directory  Co.  supra;  Trow  Directory,  Print-  6;  Edward  Thompson  Co,  v.  American  l*w 

Ing  i  Bookbinding  Co,  v.  Boyd,  07  Fed.  680.  Book  Co.  82  L,R.A.  607,  50  C.  C.  A.  148,  122 

Where  a  material  piracy  is  shown,  plain-  Fed,    922;    Pike   v,   Nicholas,   L.   H,   5   Cb. 

tiff   will   not  be   required   to    prove   actual  263;   List  Pub.  Co.  v.  Keller,  30  Fed.  772; 

damages   to   maintain   his   right  to   an   in-  Sampson   ft   M.   Co.   v.   Seaver-Radford   Co. 

junction.  134  Fed.  890;   Jarrold  v,  Honlston,  3  Kay 

Drone,    Copyright,    p.    621;    Campbell    v.  A.    J.    708;    Maegiilivraj,    Copyright,    103; 

Scott,   11   Sim'.   30;   TJnsley  v.  Lacy,  32  L.  Mead  v.  West  Pub,  Co.  supra;   Dun  v.  In- 

J.  Ch,  N.  S.  539;  Reed  v.  Hollida.v,  10  Fed.  temational    Mercantile    Agency,    127     Fed. 

327;  Fishel  v.  Lueckei,  53  Fed.  496.  173;  MofTatt  v.  Gill,  86  L.  T.  N.  S.  4115, 

Complainant,  having  proved  infringement.  A  material  and  subi^tantial  part  of  the 
Is  entitled  to  an  interlocutory  decree  and  prior  work  must  be  taken  in  order  to  con- 
to  an  accounting  (or  ilamagCK.  atitute  piracy. 

Sanborn  Map  &   Pub.  Co.  v.  Dakin  Pub.        Drone,  Copyright,  pp.  413,  623;  7  Am.  ft 

Co.  39  Fed,  26fi:  Belford,  C.  ft  Co,  v.  Scrib-  Eng.  Enc.  Law.  pp,  672.  573,  378;  Chatter, 

rer,  144  U.  S.  488.  36  L.  ed.  614,   12  Sup,  t""  "■  Ca<*,  L.  R.   10  C.  P.  572;   Drur>-  ». 

Ct.   Rep.   734;    Falk  v.   Cast  Lithograph  ft  Ewing,   1   Bond.   540,  Fed.  Cas.   No.   4.0I>5; 

Enpravirg  Co,  4  C,  C.  A.  648,  14  U.  S.  App.  ^'"''  '   Fullarton.  2  Benv,  ]  1 ;  Mawman  v 

..  %.  1.-  J   onn  T'gg.  2  Russ,  Ch.  3B4;   Bohn  v.  Bogiie.   HI 

J6   54  led.  805  _  .Inr421:    Spottiswood;v.   Clarke.   2   Phil. 

Where  a  part  of  the  n.frmg.np  wort   u  ^.j,    ,g^.  ^.j^^j,;  ^    Williams,  11  Jur,  .144: 

pirated  and  a  part  of  it  is  original,  and  the  ^-^bt  ,.    p^„„,    g  Woodb,  ft  M.  407.  Fed 

court   caniiot  determine   from   the  evidence  f-^g_  j^^_  17,323  ■   Greene  v.  Bishop,   1  Cliff. 

hoM-  much  of  the  profits  of  the  work  were  203.  Fed.  Cas.  No.  6,763;   Baily  v!  Taylor, 

derived  from   the   pirated   portion  and   how  j   Ruaa.  ft  M,  73;  Sweet  v.  Cater,  11  Sim. 

much  from  the  original  portion,  the  defend-  6T2;   Scribner  v,  Stoddart,  6  W.  N.  C.  01, 

ant  must  answer  for  the  entire  profits.  Fed.   Cas.   No.    12,561 ;    Hanson   v.   Jaccard 

Callaghan  v.  Myers,  128  U.  S.  617,  32  L.  Jewelry  Co.  32  Fed,  202;  Goldmark  v.  Krel- 

*d.   547,  9  Sup.   Ct.   Rep.   177;    Belford,  C.  ""«■    25    Fed.    349;    Ainsworth    v.    Bentlcy, 

ft  Co,  V.  Scribner,  supra.  W  Week.  Rep.  630. 

A  party  prosecuting  his  legal  right  in  a  - 

legal   manner   cannot   be   called   to  account        'Mr.  Justice  Moody  deliveredthe  opinioa[ll  J 

(or  the  motives  which  prompt  him  to  action.  "' ',     """;,     .  .^  .  .  , 

T,.  1  v»    1.1.         T^      .  /I      ,-o  .T         The   appellants   are  the  proprietors  of  a 

Dickerman  v.  Northern  Trust  Co.  Ii6  U.  _  ..,'     „  ...       K...         »  .   . 

8.  18.,  190,  44  L.  ed.  423,  430,  20  Sup.  Ct.  X^^pSTea^Sc  C'llffrer  r 

Rep.    311;    McMullen    v.    Ritchie,    04    Fed.  taining   lut",   of   merchants,  manufacturers. 

261;  Toler  v.  East  Tennessee,  V.  4  G.  R.  Co.  ^„a   traders   in  the  United  SUtes  and  ths 

■87   Fed.   177;   Morris   v.   Tuthill,  72   N.   Y.  North   American   British   possessions,      Tb* 

6TS;    Davis   v.   Flagg,   36   N.   J.   Eq.   491;  book  contains  information  as  to  the  busi. 

Dering  v.  Winchelsea,  1  Cox,  Cb.  Can,  318.  ness,  capital,  and  credit  rating  of  thoae  who 


If07.                                                 I>T7ir    ▼.   LUMBBMXir'B    GiBDIT   Afl80.  21-2S 

mre  enumerated  la  it.     The  information  is  fairly  established  that  defendants  did  take 

obtained    at     large    expense   and    is   use-  some  of  the  items  complained  of.    Generally 

ful    to    those    who    are    engaged    in  trade  such  indicia  is  held  to  indicate  a  snbstan- 

and    commerce,     who,     in    large    number,  tial  theft  of  copyright  property;  but,  tak- 

subscribe    to    the    privilege    of    consulting  ing  all  the  evidence  together,  I  am  satisfied 

copies    of    it,     which    are    furnished  but  that  the  items  selected  as  tests  constitute 

not    sold    to    them.    The    appellee    is    a  the  bulk  of  all  the  items  taken,  and  that 

corporation     engaged     in     preparing     and  they  are  of  small  moment  in  comparison 

pnbliAhing  a  similar  book,  limited,  however,  with  the  whole. 

to  those  engaged  in  the  lumber  and  kindred  "Defendants'  book  gives  information  on 
trades.  The  book  is  called  the  Reference  113  subjects,  complainants  on  19.  When  we 
Book  of  the  Lumbermen's  Credit  Associa-  consider  that  the  matter  consists  of  names 
tion.  The  appellants  brought  in  the  circuit  and  other  data  which,  when  true,  must  be 
court  of  the  United  States  a  suit  in  equity,  the  same  in  any  report,  and  that  in  many 
alleging  an  infringement  of  their  copyright  cases  the  source  of  information  must  often 
by  the  appellee,  and  praying  for  an  injunc-  be  the  same  with  both  the  parties  thereto, 
tion,  for  an  account,  and  for  general  re-  it  would  seem  to  be  just  to  lay  down  a 
lief.  After  hearing  evidence,  the  circuit  different  rule  from  that  which  obtains  in 
court  entered  a  decree  dismissing  the  bill  cases  where  syllabi  and  summaries  of  law 
for  want  of  equity,  which,  with  an  imma-  and  fact  are  appropriated.  Here  seems  to  be 
terial  modification,  was  aflfirmed  by  the  cir-  no  attempt  to  coin  money  out  of  another's 
euit  court  of  appeals.  An  appeal  to  this  Iftbor.  It  is  clearly  a  case  in  which  the  mat- 
court  was  then  taken.  ^^^  taken  must  be  substantial  and  such  as 

Both  the  courts  below  made  findings  of  *^  »**">'  ^<>*"^  »**i"^y  *o  complainants, 

fact,   which   are  in  substantial  agreement.  ^"^«"  ^f,  **^«  °^^«  °'  **»«  character  of 

Those   findings  best  appear  by  quotations  ^^^  i*^«  *"f?f^  ^  ^  appropriated  on  the 

from  the  opinions  which  follow.    The  judge  ^?«  ^*?^  ^'^^  *^«  consequences  of  •granting[28] 

of  the  circuit  court  said:  ^^®  injunction  prayed  for,  it  would  be  an 

"From  the  evidence  it  appears  that  de-  ^^warrantable  use  of  the  power  of  the  court 

fendant  admits  using  complainants'  book,  J??  *?*  ..  ^  .  .  ., 
but  insists  that  it  did  so  merely  for  the  The  circuit  court  of  appeals  said: 
purpose  of  comparison  and  for  information  ,  ^^!  question  is  one  of  fact,  to  be  solved 
as  to  names,  but  that  in  every  case  it,  at  ^^  *  ^^^^^  ^^  *^«  evidence.  From  our  exam- 
great  cost,  procured  original  and  independ-  '?***?"  "^^J^"!?/  *?  ^^  conclusion  of  the 
ent  information  as  to  the  rating  and  other  """'*^  ^"^- ,  Th«  large  features  are  that 
facts  contained  in  defendants'  book.  There  ^VV^^lees  book  of  about  60,000  names  con- 
are  in  respondents'  reference  book  more  ^*™  ^T*'  ^^'^^  <*"^  <>^«'  ^^  <»wns)  that 
than  60,000  names.  The  evidence  shows  a^enotin  Dun's;  that  of  the  names  in  com- 
that  there  are  on  hand  more  than  1,000,000  "*^?,  only  about  16  per  cent  have  similar 
reports,  replies  to  inquiries,  etc.  It  fur-  !f  P**^^^  r^Ungn,  that  of  the  names  with  sira- 
ther  appears  that  defendants  receive  large  '^*''  ffPJ^j.  !**'"«?  *  ^^'^S®  proportion  are 
r numbers  of  newspapers,  magazines,  trade  c\""fied  differently  respecting  the  partic- 
journals,  and  bulletins;  that  they  use  trav-  "^*'  businesses;  and  that  six  times  as  many 
eling  men,  lumber  dealers,  ajrents,  lawyers,  different  classes  of  information  are  given 
justices  of  the  peace,  mercantile  associa-  '^  appellees'  book  as  in  Dun's.  On  every 
tions,  railroad  companies,  and  the  clippings  P*^«  ?^  appellees  book  the  names  that  are 
sent  out  by  a  number  of  clipping  bureaus.  P°*^  «*7f^  "J  ^J^'i*  *"d.  *^«  "^^^^^  '««*''d- 
At  times  defendants'  mail  reaches  approxi-  ^^  ^'**^'*  ^^  information  does  not  exceed 
mately  2,000  pieces  of  mail  per  day.  A  25  »«bstantially  vary  from  that  given  in 
large  force  of  employees  and  large  offices  are  ^"^  *'  **^'"  *'*«  «»ation  of  three  to  one. 
Inquired  in  the  management  of  the  business,  ^j^**®  features  are  an  ocular  confirmation 
"On  the  other  hand,  a  number  of  instances  ^^  appellees'  testimony  regarding  the  long- 
arc  disclosed  in  the  evidence  which  have  continued,  elaborate,  and  comprehensive  sys- 
strong  tendency  to  establish  the  charge  that  *®™  ?^  obtaining  independent  information, 
defendants  have  used  some  of  complainant;*'  ^}  "  ^"*'^«  *«  «^»*"»  ^^^  »"<^^  »  system,  pro- 
copyright  material  in  making  their  book.  Cueing  26  per  cent  more  names  than  Dun, 
The  same  mistakes  occur  in  each.  In  one  ^"<*  »«  *>™«»  "  ™*"y  subjects' of  in  forma- 
case  complainants'  witness  swears  to  an  en-  **on  concerning  the  persons  named,  is  kept 
tirely  fictitious  item  placed  in  complainants'  ^p  at  great  expense  merely  as  a  cloak.  It 
book  as  a  test,  which  was  duly  appropriated  niay  be  that  the  evidence  would  require  a 
by  defendants.  In  regard  to  a  number  of  finding  that,  with  respect  to  a  few  names. 
Items  said  to  be  duplicated,  defendants  show  an  improper  use  of  Dun's  book  was  made  by 
original  Investigation.  Still,  when  all  the  an  agent  or  correspondent  of  appellees.  But 
explanations  are  considered,  it  seems  to  be  the  proportion  b  so  insignificant  compared 
5S  li.  ed.                                                       42  %%^ 
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with  the  injury  from  stopping  appellees'  use 
of  their  enormous  volume  of  independently 
acquired  information,  that  an  injunction 
would  be  unconscionable.  In  such  cases  the 
copyright  owner  should  be  remitted  to  his 
remedy  at  law.  Drone,  Copyright,  p.  413; 
Mead  v.  West  Pub.  Co.  (C.  C.)  80  Fed.  380." 
[75  C.  C.  A.  242,  144  Fed.  85.] 

We  cannot,  as  we  are  asked  to  do  by  the 
appellants,  reverse  the  findin^rs  of  fact  made 
by  the  circuit  court  and  the  circuit  court  of 
appeals.  Successively  considering  the  same 
evidence,  the  two  courts  agree  in  the  find- 
[24]ings.  In  such  a  case  in  a  suit  'in  equity  the 
findings  will  not  be  disturbed  by  this  court, 
unless  they  are  shown  to  be  clearly  erro- 
neous. Towson  V.  Moore,  173  U.  S.  17,  43  L. 
ed.  597,  19  Sup.  Ct.  Rep.  332;  Brainard  v. 
Buck,  184  U.  S.  99,  46  L.  ed.  449,  22  Sup. 
Ct.  Rep.  458;  Shappirio  v.  Goldberg,  192 
U.  S.  232,  48  L.  ed.  419,  24  Sup.  Ct.  Rep. 
259.  An  examination  of  the  voluminous 
testimony  shows  that  it  tended  to  sustain 
the  findings,  and  that,  to  say  the  least,  there 
is  no  ground  for  saying  that  the  conclusions 
drawn  from  the  evidence  were  clearly  er- 
roneous. 

Accepting  as  true  the  facts  found,  we 
think  the  discretion  of  the  court  was  wisely 
exercised  in  refusing  an  injunction  and  re- 
mitting the  appellants  to  a  court  of  law  to 
recover  such  damage  as  they  might  there 
prove  that  they  had  sustained.  The  reasons 
for  this  conclusion  are  tersely  stated  in 
the  opinion  of  the  court  of  appeals,  which 
we  have  quoted,  and  we  approve  them. 

Judgment  afHrmed. 


CLARENCE  H.   VEXNER,  Appt., 

v. 

GREAT  NORTHERN  RAILWAY  COMPA 

NY  and  James  J.  Hill. 

(See  S.  C.  Reporter's  ed.  24-35.) 

Courts— 2 Jurisdiction  of  Federal  circuit 
court  —  diverse  eltlzensliip. 

1.  The  corporate  defendant  and  the  com- 
plaining stockholder  will  not  be  aligned  on 
the  same  side  of  the  controversy  for  the  pur- 
pose of  determining  the  jurisdiction  of  a 
Federal  circuit  court,  invoked  on  the  ground 
of  diverse  citizenship,  because  it  may  be 
for  the  financial  interects  of  the  corpora- 
tion that  the  suit  shall  succeed,  where  the 

Note. — ^As  to  diversity  of  citizenship  as 
ground  for  Federal  jurisdiction — see  notes 
to  Emory  v.  Greenough,  1  L.  ed.  U.  S.  640; 
Strawbridge  v.  Curtiss,  2  L.  ed.  U.  S.  435; 
M'Donald  v.  Smalley,  7  L.  ed.  U.  S.  287; 
Roberts  v.  Lewis,  36  L.  ed.  U.  S.  579 ;  Shipp 
V.  Williams,  10  C.  C.  A.  249;  and  Mason  v. 
Dullagham,  27  C.  C.  A.  298. 
••• 


corporation  unites  with  the  other  defend- 
ant in  resisting  the  claim  of  illegality  and 
fraud,  and  both  are  alleged  to  have  engaged 
in  the  same  illegal  and  fraudulent  con  1  net, 
and  the  injury  is  alleged  to  have  been  ac- 
complished by  their  joint  action. 

Courts  — Jurisdiction  of  Federal  circuit 
court  —  stockholder's  suit. 

2.  The  failure  of  a  complaining  stocA- 
holder,  in  an  action  by  him  against  the  cor- 
poration, to  bring  his  case  within  the 
terms  of  equity  rule  94,  while  justifying 
the  dismissal  of  the  bill  for  want  of  equity, 
does  not  defeat  the  jurisdiction  of  the  Feder- 
al circuit  court  over  the  suit,  if  the  requi-itc 
diversity  of  citizenship  exists,  the  jurisdic- 
tional amount  is  involved,  and  defendant  is 
properly  served  with  process  within  the  dis- 
trict. 

[No.  486.] 

Submitted  January  20,  1908.    Decided  Feb- 
ruary 24,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Di!«trict 
of  New  York  to  review  a  judgment  dis- 
missing a  bill  in  a  stockholder's  suit.  Af- 
firmed. 

See   same   case  below  on   demurrer,    153 
Fed.  408. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  J.  Rose,  George  H. 
Yeaman,  and  Alfred  C.  Pettc  submitted 
the  cause  for  appellant.  Mr.  Stephen  M. 
Yeaman  was  on  the  brief: 

Because  of  the  requirements  of  rule  94, 
in  stockholders'  actions  the  question  of 
jurisdiction  on  the  ground  of  diversity  of 
citizenship  is  a  preliminary  one;  and,  if  the 
conditions  prescribed  are  not  shown  to 
exist,  the  corporation  in  whose  behalf  the 
action  is  brought  will  be  aligned  on  the 
side  of  the  complainant  in  the  controversy; 
and  if,  after  such  alignment,  the  diversity 
of  citizenship  required  for  jurisdiction  does 
not  exist,  the  action  will  be  dismissed  if 
originally  brought  in  the  United  States 
court,  or  remanded  if  originally  brought  in 
a  state  court,  and  removed  therefrom  into 
a  Federal  court. 

Elkins  v.  Chicago,  119  Fed.  957;  Kem- 
merer  v.  Haggerty,  139  Fed.  693;  Dickinson 
V.  Consolidated  Traction  Co.  114  Fed.  232; 
Waller  v.  Coler,  125  Fed.  821;  Groel  r. 
United  Electric  Co.  132  Fed.  262;  Gage  v. 
Riverside  Trust  Co.  156  Fed.  1002. 

This  case  cannot  be  taken  out  of  the 
application  of  the  wholesome  rule  that,  for 
the  purpose  of  determining  jurisdiction  on 
the  ground  of  diverse  citizenship,  the  real 
party  in  interest  will  be  aligned  on  the 
part  of  the  complainant. 

Browne  v.  Strode,  5  Cranch,  303,  3  L.  ed. 
108;  McNutt  ▼.  Bland,  2  How.  9,  11  L.  ed. 

209  U.  & 


TxMKEB  T.  Gbe&t  Nobtues:!  R.  Co. 


28,  29 


loO;  Marjlnnd  use  of  Marfclcj-  v.  Baldwin. 
112  U.  S.  400,  28  L.  ed.  82>.  5  Sup.  Ct.  Rep. 
278;  Stewart  v.  Ballimoie  k  O.  R.  Co.  IBS 
U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct.  Rep. 
lOS. 

The  circuit  court  had  no  original  juris- 
diction of  the  case,  and  conid  not  acquire 
jurisdiction  bj  r<?moial. 

Mexican  Nat.  H.  Co.  v.  Dftvidson,  167  U.  S. 
201,  39  L.  ed.  672,  15  Sup.  St.  Rep.  503; 
TeDoessee  v.  Union  Jt  Planters'  Bank,  IS'2 
V.  8.  45-1,  461,  38  L.  ed.  511,  514,  14  Sup. 
Ct.  Hep.  654 ;  Baxter,  S.  4  S.  Const.  Co.  v. 
Hammond  Mfg.  Co.  154  Fed.  BBZi  Ex  pttif 
Wianer,  203  U.  8.  440,  61  L.  ed.  264,  27 
Gup.  Ct.  Hep.  ISO;  Yellow  Aster  Min.  £ 
Sim.  Co.  V.  Crane  Co.  80  C.  C.  A.  686,  ISO 
Fed.  680. 

Mr.  Julias  F.  'Workam  submitted  the 
cauae  for  BppelleM: 

The  on}]'  queBtion  for  review  is  whether 
there  was  a  diversity  of  citizenship  be- 
tween the  parties,  ai  that  was  the  ground 
of  jurisdiction. 

Chicago  T.  Mills,  204  V.  S.  321,  326,  61 
L.  ed.  604,  60S,  27  Sup.  Ct.  Rep.  286;  Louis- 
»ille  Trust  Co.  v.  Knott,  191  U.  S.  225, 
233,  234,  48  h.  ed.  159,  161,  162,  24  Sup. 
Ct.  Rep.  119;  HenesBj  v.  Richardson  Drug 
Co.  189  U.  S.  25,  33,  47  L.  ed.  007,  G08,  23 
Sup.  Ct.  Rep,  632;  Mexican  C.  R.  Co.  v. 
Kckman.  187  U.  S.  429,  432,  47  L.  ed.  245, 
24S,  23  Sup.  Ct.  Rep.  211;  Blj  the  v.  Hinck 
ley,  173  U.  S.  501,  43  L.  ed.  783,  19  Sup.  Ct. 
Rep.  497;  United  States  v.  Rider,  163  U.  S. 
132,  139,  41  L.  ed.  101.  104,  16  Sup.  Ct. 
Rep.  983;  Smith  v.  McKay,  161  U.  S.  355. 
40  L.  ed.  731,  16  Sup.  Ct.  Bep.  490;  Unit- 
ed autfi  V.  Jahn,  166  U.  S.  109,  113,  39 
L.  ed.  87,  89,  15  Sup.  Ct.  Rep.  39;  Schunk 
V.  Moline,  M.  &,  S.  Co.  147  U.  S.  500,  607, 
87  L.  ed.  265,  269,  13  Sup.  Ct.  Rep.  416; 
McLish  T.  Roff,  141  U.  S.  6(11,  35  L.  ed. 
893,  12  Sup.  Ct.  Rep.  118;  Rusenbaum  v. 
Bauer,  120  U.  8.  469,  30  L.  ed.  747,  T  Sup. 
Ct.  Rep.  033. 

The  mere  fact  that  the  defendant  cor- 
poration might  be  benefited  by  the  suit 
does  not  force  its  alignment  with  complain- 
ant, unless  there  is  really  no  controversy  be- 
tncen  the  complainant  and  the  railroad 
company. 

Doctor  T.  Harrington,  190  U.  S.  679.  49 
L.  ed.  006,  26  Sup.  Ct.  Rep.  355;  Central 
R.  Co.  V.  Mills,  113  U.  S.  249,  28  L.  ed. 
949,  6  Sup.  Ct.  Rep.  456;  East  Tennessee. 
V.  4  G,  R.  Co.  V.  Grayson,  119  U.  S.  240,  30 
L.  ed.  382,  I  Sup.  Ct.  Rep.  190. 

The  CHse  at  bar.  therefore,  reeolTes  Itself 
Into  an  inquiry  whether  there  was  a  collu- 
akin  between  the  parties  to  create  a  cause  of 
which  the  Federal  eourts  would  have  juris- 
diction. 


Chicago  V.  Mills,  201  U.  S.  321,  61  L.  ed. 
504,  27  Sup.  Ct.  Rep.  2861  Hawes  v.  Oak- 
land (Hants  V.  Contra  Costa  Water  (3o.) 
104  U.  S.  450,  452,  26  L.  ed.  827,  829. 

Conijiininaiit  purchased  his  stock  just  be- 
fore bringing  suit,  and  between  Ave  and  six 
years  after  the  alli<ged  facts  of  which  he 
coniplained,  and  he  could  not.  anil  did  not, 
allege  that  he  was  a  stockholder  at  ttie  time 
of  their  occurrence.  Under  Hawes  v.  Oak- 
land, and  under  the  04th  rule  of  equity, 
complainant  cannot  maintain  the  action. 
This  defect  of  title  did  not  create  any  Fed- 
eral jurisdictional  question. 

Corbus  V.  Alaska  Treadwell  Gold  Min.  Co. 
187  U.  S.  456,  47  t.  ed,  256.  23  Sup.  (S. 
Rep.  187;  Illinois  C.  R.  Co.  v.  Adams,  180 
U.  S.  28,  34,  35,  46  L.  ed.  410,  412,  413,  21 
Sup.  Ct.  Rep.  261. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

Tie  appellant,  a  eitixen  of  New  York, 
brought  this  suit  in  enuily  in  the  i-upremc 
court  of  New  York  against  the  defendant 
railroad,  a  citizen  of  Minnesota,  and  the 
other  defendant,  its  iirexidrnt,  also  a  citi- 
sen  of  Minnesota.  T!ip  complaint  set  forth 
in  svihstance  the  fallowing  Tacta  upon  which 
the  right  to  relief  was  claimed:  The  plain- 
tiff was  a  stockliotder  in  the  defendant  rail- 
road at  the  time  of  the  beginning  of  the 
'suit  in  1006.  Whether  or  not  he  waa  a[at] 
stockholder  at  the  time  when  the  alleged 
wrongful  acts  were  committed  by  the  de- 
fendants does  not  appear  by  any  allegntioil 
in  the  complaint.  The  defendant  .Tames  .T. 
Hilt  was  a  director  and  the  president  of  the 
other  defendant,  the  Great  Norlheni  Hail- 
irav  Coiiifiany,  and  that  railroad  and  its 
boa  I'd  of  directors  were  under  his  absolute 
control.  While  holding  these  offices  and 
exercising  this  control,  in  1900  and  1901, 
Hill  purchased,  or  caused  to  be  purchased 
for  his  use,  stock  of  the  Chicago,  Burling- 
ton. &,  (jiiincy  Railroad  Company  of  the  par 
value  of  $26,000,000,  at  an  average  price  of 
¥160  n  xhare.  This  purchase  was  made 
with  the  design  of  selling  the  stock  at  a 
higher  price  to  the  company  of  which  he 
was  a  director  and  president.  Subsequently, 
in  1901,  while  still  holding  hie  offices  in 
the  Great  Northern  Railway  and  exercis- 
ing the  same  control  over  that  corporation, 
he  sold  to  It  a  large  amount  of  Uie  stock 
of  the  Chicago,  Burlington,  &  Quiney  Rail- 
road company  owned  by  him,  and  made  an 
unlawful  profit  of  SI(U)(^.<^00  on  the  trans- 
action. Before  bringing  this  suit  the  plain- 
tilT  demanded  of  the  Great  Northern  Rail- 
way Company  that  it  bring  suit  againit 
Hill  to  compel  him  to  account  for  and  pay 
over  to  it  the  wrongful  profit  which  he  had 
obtained.  The  railroad  refused  to  comply 
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with  this  demand,  and  thereupon  the  plain- 
tiff brought  this  suit  as  a  stockholder,  in  his 
own  behalf,  and  in  the  behalf  and  for  the 
benefit  of  other  stockholders  similarly  sit- 
uated. The  prayer  was  that  Hill  should 
account  for  his  profit  and  pay  it  to  the 
Gieat  Northern  lluiiway  Cuuipany  with  in- 
terest, and  for  general  relief.  On  the  de- 
fendants' petition  the  case  was  removed  to 
the  United  States  circuit  court  for  the  south- 
ern district  of  New  York,  on  the  ground  of 
diversity  of  citizenship  of  the  plaintiff  and 
the  defendants.  In  that  court  the  plaintiff 
was  ordered  to  ''replead  the  complaint  here- 
in according  to  the  forms  and  practice  pre- 
vailing in  equity."  This  was  done  on  No- 
vember 9,  1906.  The  new  complaint  set 
forth  the  facts  in  greater  detail  and  with 
somo  variations,  but  its  substance  and  effect 
[SO] was  *similar  to  that  of  the  first  complaint. 
The  complaint  did  not  conform  to  the  re- 
quirements of  the  94th  equity  rule,  relat- 
ing to  suits  of  this  nature,  in  that  it  failed 
to  allege  that  the  plaintiff  was  a  sharehold- 
er at  the  time  of  the  transactions  of 
which  he  complains,  or  that  his  shares 
had  devolved  on  him  since  by  opera- 
tion of  law,  or  that  the  suit  was  not  collu- 
sive, or  the  particulars  of  his  efforts  to  pro- 
cure action  by  the  corporation  defendant. 
The  defendants  then  demurred  separately 
to  the  bill,  and  the  defendant  Hill  sub- 
joined to  his  demurrer  an  affidavit  denying 
every  allegation  in  it  tending  to  show  wrong- 
ful conduct  on  his  part.  Thereafter  the 
plaintiff  moved  to  remand  the  cause  to  the 
state  court  on  the  ground  that  the  circuit 
court  was  without  jurisdiction  over  it.  This 
motion  was  denied.  The  demurrer  was  sus- 
tained and  the  bill  dismissed.  The  correct- 
ness of  the  ruling  on  the  demurrer  and 
the  dismissal  is  not  before  us.  The 
case  comes  here  on  direct  appeal  from 
the  circuit  court  on  the  question  of  juris- 
diction alone,  certified  in  the  following 
terms:  "Now,  therefore,  the  court  hereby 
certifies  to  the  Supreme  Court  of  the  Unit- 
ed States  the  question  of  jurisdiction  which 
has  arisen  upon  the  aforesaid  motion  to  re- 
mand and  the  demurrers  to  the  complaint, 
to  wit:  Whether  or  not  the  complainant's 
amended  bill  of  complaint  showed  that  there 
was  such  diversity  of  citizenship  between 
the  party  complainant  and  the  parties  de- 
fendants in  this  cause  as  would  be  sufficient, 
under  the  provisions  of  the  United  States 
Revised  Statutes,  to  confer  jurisdiction  upon 
the  United  States  circuit  court  for  the  south- 
em  district  of  New  York  of  this  cause,  and 
whether  this  cause,  as  brought  in  the  su- 
preme court  of  the  state  of  New  York,  was 
one  over  which  this  court  would  have  had 
original  jurisdiction,  and  was  therefore  re- 
movable into  this  court." 


We  consider  nothing  but  the  question  of 
jurisdiction,  and  express  no  opinion  upon 
the  decision  upon  the  demurrer,  which  is 
not  properly  here.  Schunk  v.  MoHne,  M.  L 
S.  Co.  147  U.  S.  500,  37  L.  ed.  255.  13  Sup. 
Ct.  Rep.  416;  Smith  v.  McKay,  161  U.  S. 
355,  40  L.  ed.  731,  16  Sup.  Ct.  Rep.  490; 
Mexican  C.  R.  Co.  v.  Eckman,  187  U.  S. 
429,  47  L.  ed.  245,  23  Sup.  Ct.  Rep.  211; 
Henncssy  v.  *Richardson  Drug  Co.  189  U.  S.[S1J 
25,  47  L.  ed.  697,  23  Sup.  Ct.  Rep.  532; 
Chicago  V.  Mills,  204  U.  S.  321,  61  L.  ed. 
504,  27  Sup.  Ct.  Rep.  286. 

The  cause  was  removable  to  the  circuit 
court  by  the  defendants  if  it  was  one  of 
which  that  court  was  given  jurisdiction.  25 
Stat,  at  L.  434,  chap.  800,  U.  S.  Comp.  Stat. 
1901,  p.  508;  Mexican  Nat.  R.  Co.  v.  David- 
son, 157  U.  S.  201,  39  L.  ed.  672,  15  Sup.  Ct. 
Rep.  663;  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  196  U.  S.  239,  49  L.  ed.  462, 
25  Sup.  Ct.  Rep.  261.  The  only  ground  of 
original  jurisdiction  or  of  removal  was  that 
the  suit  was  a  controversy  between  citizens 
of  different  states.  In  that  case  Congress 
has  given  the  circuit  court  jurisdiction  over 
it,  witli  certain  liinitations  not  materia 
here.  25  Stat,  at  L.  434,  chap.  866,  U.  S 
Comp.  Stat.  1901,  p.  508.  The  plaintiff  con 
tends  that  the  circuit  court  was  without 
jurisdiction  of  the  cause,  and  should  there- 
fore have  remanded  it  to  the  state  court, 
for  two  reasons:  First,  because,  upon  a 
proper  alignment  of  the  parties,  there  was 
not  a  controversy  between  citizens  of  differ- 
ent states.  Second,  because  the  cause  of  ac- 
tion, as  disclosed  by  the  pleadings,  showed 
that  the  circuit  court  had  no  jurisdiction 
over  the  subject-matter.  Tliese  reasons  are 
entirely  independent  of  each  other  and  require 
separate  consideration.  First,  was  there  a 
controversy  between  citizens  of  different 
states?  As  the  parties  were  arranged  by 
the  plaintiff  himself,  on  the  face  of  the  rec- 
ord there  was  a  diversity  of  citizenship. 
The  plaintiff  was  a  citizen  of  New  York  and 
the  two  defendants  were  citizens  of  Minne- 
sota. But  the  plaintiff  insists  that,  by  look- 
ing through  the  superficial  aspects  of  the 
controversy  to  its  real  substance,  it  is  seen 
that  the  railway  company's  interest  is  ad- 
verse to  that  of  the  other  defendant,  and 
the  same  as  that  of  the  plaintiff,  and  that 
therefore,  for  the  purpose  of  determining  the 
jurisdiction,  the  defendant  railroad  should 
be  regarded  as  a  plaintiff.  If  this  should  be 
done  there  would  be  a  citizen  of  Minnesota, 
a  plaintiff,  and  another  citizen  of  Minnesota, 
a  defendant,  and  the  diversity  of  citizen- 
ship which  is  indispensable  to  the  jurisdic- 
tion of  the  circuit  court  would  no  longer 
exist.  Let  it  be  assumed  for  the  purposes  of 
this  decision  that  the  court  may  disregard 
the   arrangement  of   parties   made   by   the 
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plpader,  And  align  them  upon  the  aide  where  the  suit  for  wuit  of  jurisdiction.  This  court 
thi'ir  interest  in  and  attitude  to  the  con-  reversed  the  decree,  saying,  p.  S8T:  "The 
IXjtroTeray  'really  place  them,  and  then  nui;  ultimate  interest  of  the  corporation  madede- 
iletcrmine  the  jurisdictional  question  in  fendant  may  be  the  same  as  that  of  the 
view  of  this  alignment.  Remova)  Cases,  stockholder  made  plaJntilT,  but  the  corpora- 
100  U.  S.  457,  26  L.  ed.  393;  Pacillc  R.  Co.  tion  may  be  under  a  control  antagoniHtic  to 
V,  Ketchum,  101  U.  8.  280,  25  L.  ed.  932 1  him,  and  made  to  act  in  a  way  detrimental  to 
Harter  Twp.  v.  Kernochan,  103  U.  S.  582,  his  rights.  In  other  words,  his  interests, 
G66,  20  L.  ed.  Ill,  412;  Wilson  v.  Oswego  and  the  interests  of  the  corporation,  may  be 
Twp.  161  U.  S.  68,  83,  38  L.  ed.  70,  73,  14  made  subservient  to  some  illegal  purpose. 
Sup.  Ct.  Rep.  259;  Merchants'  Cotton  Prcs*  If  a  controversy  hence  arise,  and  the  other 
Storage  Co.  v.  Insurance  Co,  of  N.  A.  161  conditions  of  jurisdiction  e\ist,  it  can  be 
U.  S.  368,  386,  38  L.  ed.  195,  204,  4  Inters,  litigated  in  a  Federal  court."  There  was 
Com,  Rep.  409,  14  Sup.  Ct.  Rep.  367;  Evcrs  therefore  in  the  case  at  bar  the  diversity  of 
V.  Watson,  156  U.  S.  527,  532,  39  L.  ed.  citizenship  which  confers  juriadiction. 
520,  522,  15  Sup.  Ct.  Rep.  430.  If  this  rule  Second.  Did  the  circuit  court  have  juri«. 
nhould  be  applied  it  would  leave  the  parties  diction  of  the  subject-matter  of  the  litiga- 
here  where  the  pleader  hag  arranged  them,  tton?  ft  has  already  been  shown  that  the 
U  would  doubtless  be  for  the  financial  in-  plaintilT  in  his  petition  did  not  bring  this 
terests  of  the  defendant  railroad  that  the  ease  within  the  terms  of  the  94th  rule  in 
pisintilf  should  prevail.  But  that  is  not  equity,  which  is  printed  in  the  margin.t  It 
rnoiifch.  Both  defendants  uniU,  as  suffi-  ""ay  be  noted  that  the  plaintiff  iu  Doctor 
ciontly  appears  by  the  petition  and  other  *■  Harrington  complied  with  the  reijuire- 
proceedinj-s,  in  resisting  the  plaintiff's  claim  «?"'•  "'  ^J^f  "■"'«■  "  "  .'"■G^ed  that  a  corn- 
it  illegality  and  fraud  They  are  alleged  to  P''*"«  *'"'  ^T.J^J'  '"  T"""  ^"s  II'* 
havu  engaged  in  the  same  illegal  and  fraudu-  J«"'^''^t'"".  ■'"d  tlj't  «;  controversy  of  the 
lent  conduct,  and  the  inj,.:^  is  alleged  to  B^n^ral  nature  contemplated  by  the  rule  « 
have  been  accomplished  by  their  joint  ac  ^7°'"^  ^^^-^  jur.sdiet.on  of  the  circuit  court 
tion.  Tl,e  plaintiff's  controversy  is  with  ""'™  the  pla.nt.fT  shows  the  existence  of 
both,  and  both  are  rightfully  and  necessarily  ""   ^\'',  **='»"•"<■''   ""^  ."""e  makes   indis. 


ude  defendants,  and  neither  can,  for  jui 


argument   overlooks   the    purpose   and 


purposes,    be    regarded    otherwise    „^(„,^  %f   ^^^^    ^^,^      ^^^   ^^,^ 
s  a  defendant.     Davenport  v.   Dows, 


mply  t 


«  Wall.  828,  21  L.  ed.  938 ;  Central  R.  Co. 


presses  the  principles  which  this  court,  af- 
ter a  review  of  the  authorities,  had  declared 

k,.|,.  Ct.  B.p.  4S11,  E..t  T,n„,..„,  V.  t  0.  e„,„  -.y.l.r  Co.)    104  C.  S.  450,  26  L.  «l. 

?.,;■  =  ■     J^?T'    ,™    ,.    .""•  f,  '•■.  »•  •'■>  1»  "PPlinW.  I"  tke  <l«l.lon  ol  a|»J 

3»a,  7  Sup.  CI.  Bep.  100,  llotlo,  ,.  H.rriog  .tekl.oM.,'.   ,,,it  ol   th.   kind   «.■   mde, 

;7-»        Ji/r'"',*"  P   •."■.'??■  f  *'?"  -"■iO""""-     »"""•'  •!..  "■■•  ".'  Ui.  d«- 

.»    S     lU  I  "-      r,"  >,  n°-  ''•'•"  '"■»  "W"'"""  '"I'"  '<"''  -if. 

1.12    trf.SS!,    Md   ».   Cli.ago   V.   M,ll..  |h,  ,,„„li„„  „t  th,  j„,r.diMlon  ofth.  m.rl,, 

.upr..     Ih.  ™.   ol   D«Mo,  V.   I!.,rmBton  ,,„,  „„|y     „,„,b„  ih,  „.„„„  i„  vl.lcb  Ih. 

»  pti«.«lr  in  point  on  thii  Imncli  ot  ll»  j„rl.dlclion   .tall   bo   ex.rri.ed.      11   n   con. 

™.o,  .nd  ,.  ™clu..vo.      Id   Ih.t  c.   tl.o  „„.„„  „!  thi,  g,n,ml  n.lnre  1.  bronght  In 

plamtilT.,    .toclilioMo,.    m    .    .o,por.t»n.  ,l,„|TO|t  „„„  .„d  tb,  nmmr,  dhw.ltv 

brangbl  .n  notion  ,n  lb.  o.roult  conrt  ngnin.t  „,  „i„„„,bi     „,„,,  j,,         „  .j;  p|,„i|    ;. 

the    corporation    and    Harrington,    another  '' '_ "^ 

htotklioldcr,  -who  directed  the  management        tKvery  bill  brought  by  one  or  more  stock- 

ot   the   affairs  of   the  corporation,  dictated  holders  in  a  corporation,  against  the  corpo. 

its    policy,  and   selected   its   directors."      It  ration  and  other  parties,  founded  on  rights 

was   alleged    that   Harrington    fraudulently  «'hich  may  properly  be  asserted  by  the  curpo- 

rausrd  the  corporation  to  make  its  promis-  motion,  must  be  verified  by  oath,  and  must 

sory    note   without   consideration,   obUined  contain  an  allegation  that  the  plaintilT  was 

a  judgment  on  the  note,  and  sold,  on  execu  •shareholder  at  the  time  of  the  transaction 

i(^.,  Tnr  .....ni   I  .    .V       iu  ■  1      1        iL  "I   which   he  complains,   or   that   his   share 

tton   for  much  less  than  tbe.r  real  value,  the  ^^j  devolved  on  him  .ince  bv  operation  of 

assets  of  the  cor,mrat.on  to  persons  acting  ,j,. .  a„d  y,at  the  suit  is  not  a  collusive  one 

for  his  benefit.    On  the  face  of  the  pleadings  to  confer  on  a  court  of  the   United  States 

there  was  the  necessary  diversity  of  citizen-  jurisdiction  of  a  case  of  which  it  would  not 

nhip,  hilt  it  was  insisted  that  the  corpora-  otherwise  have  cognisance.     It  must  also  set 

tion,  because  its  interests  was  the  same  as  forth  with   particularity   the  efforts  of  the 

that  of  the  plaintiff,  should  W  regarded  as  a  P'»'ntiff  to  secure  such  action  as  he  desires 

'ali>)3infi<r      ••n,     „   -4.  u  i  i-       i  .i  ""   "*^   P*'*  "'   ""^   managing  ilirectors  or 

itjplaintlff.       The  court  below  so  aligned  the  trustees,   and,    if   necessary,    of    the    share- 

■^rporation    defendant,    and,    as    that    de-  holders,  and  the  causes  of  his  failure  to  ob- 
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or  the  proof,  it  appears  tli^t  the  plaintilT  I  circuit  court  that  the  action  thould  hare 
has  not  shown  a  case  within  the  decision  in  been  brought  at  law  instoid  of  in  equitrf. 
Ifawes  V.  Oakland,  or  the  rule  of  court  de-  The  question  in  each  case  is  whether  tb« 
claralory  of  that  decision,  the  bill  should  be|  plaJntilT  has  brought  himself  within  the 
dismissed  tor  n'aut  of  equity,  and  not  for  I  language  of  the  jurisdictional  act,  whatever 
want  of  jurisdiction.  The  dinmissal  of  the  j  be  the  form  of  his  action,  or  »hetber  it  be 
bill  would  not  be  the  denial  but  the  assertion  |  at  law  or  in  equity.  The  objection  that 
and  exercise  of  jurisdiction.  So  it  was  Ihat  plaintifT  has  failed  to  comply  with  the  94th 
in  Hawes  v.  Oakland  the  demurrer  was  sue-  rule  may  be  raised  by  demurrer,  but  the  ad- 
tained  and  the  bill  dismissed,  not  for  want  mitted  power  to  decide  this  question  ia  alM 
of  jurisdiction,  but,  in  the  words  of  tlin  an  admission  that  the  court  has  jurisdiction 
oourt  {p.  462), "because  the" appellant  shows  of  tho  case."  These  observations  may  not 
no  standing  in  a  court  of  equity, — no  right  have  been  strictly  necessarj'  to  the  disposi- 
Id  himself  to  prosecute  this  suit."  Tiia  tion  of  the  case,  but  they  dcchire  the  true 
•ame  order  was  made  in  Huntington  v.  Pal-  purpose  and  effect  of  the  rule.  The  juriadic- 
mer,  IfM  U.  S.  482,26  L.  ed.  833,  and  Quin-  tion  of  the  circuit  court  is  prescribed  by 
oy  V.  Steel,  120  U.  S.  241,  30  L.  ed.  624,  7  |,„s  enacted  by  Congress  in  pursuance  of 
Sup.  Ct.  Hep.  520.  This  very  question  was  ^^e  Constitution,  and  this  court  by  iU  rules 
considered  by  the  court  in  Illmois  C.  R.  Co.  ,,^  ^^  p„„„  t^  increase  or  diminish  tho 
T.  Adams,  180  t  8.,  "here  it  said  p  34,  4o  j„Hsdietion  thus  created,  though  it  may  reg- 
L.  ed.  412,  21  Sup.  Ct.  Eep.  253-.  "Juris^  ^,^^  .^^  ^^^^^.^  .^  _  '  ^^„«^^  ^^^  .'^^. 
diction  IS  the  right  to  put  the  wheels  o  ^.^^^^  ^.^^  ^^^  j^^^  ^,  ^^^  ^^.^^  g^^^^^ 
justice  m  motion  and  to  proceed  to  the  final  Congress  has  given  to  the  circuit  court* 
determination  of  a  cause  upon  the  pleadings  jurisdiction  of  all  suiU  of  a  civil  nature 
and  evidence.  It  exists  in  the  circuit  courts  (;„  ,^.^[5^  the  matter  in  dispute  is  of  a  cer- 
ofthe  United  States  under  the  express  terms  tain  value)  where  "there  shall  be  a  contro- 
of  the  act  of  August  13,  1888,  it  the  plain-  versy  between  citizens  of  different  states," — 
tifT  be  a  citizen  of  one  state,  the  defendant  language  taken  from  that  part  of  the  Con- 
a  citizen  of  another,  if  the  amount  in  con-  stitution  which  defines  the  judicial  power, 
troversy  exceed  $2,000,  and  the  defendant  be  There  was  such  a  controvert  in  the  case  at 
proptTly  served  with  process  within  the  dis-  bar,  and  the  circuit  court  had  cognizance  of 
trict.     Excepting  certain  quasi  jurisdiction-    it. 

al  facts,  neeeasary  to  be  averred  in  particu-        The  judgment  of  the  Circuit  Court  ii  al- 
lar  cases,  and  immaterial  here,  these  arc  the    firmed, 
only   facts   required   to   vest  jurisdiction  of 
the   controversy   in   the   circuit   courts.      It 

inay  undoubtedly  be  shown  in  defense  that  -THOlfAS  BATTLE,  Plff.  in  Err.,         [W 

plaintiff  has  no  right,  under  the  allegations 

of  his  bill  or  the  facts  of  the  case,  to  bring  UNITED  STATES. 

suit,  but  that  IS   no  defect  of  jurisdiction, 

but  of  title.     It  is  as  much  so  as  if  it  were  (g^  8   q   Reporter^  ed.  30-39.) 

soujflit  to  dismiss  an  action  of  ejectment  for 

the  want  of  jurisdiction,   by   showing  that    Courts —  conflict  of  Jarisdicllon  — crime 
[SKJthe  plaintiff 'had  no  title  to  the  land  in  oon-        cammlKcd    on    land   ceded    for    post- 
troversy.    At  common  law  neither  an  infant,        oflloe. 

an  insane  person   married  woman,  alien  ene         1-  A  murder  oomtiiitted  upon  land  bought 
my,   nor   person   having   no  interest  in   the    ^7  *''^  l--"it^d  Stat.^»>  the  ."ty  of  Mawn, 
'         (      ,■        „     _   ■   4   -  -1  -     I,-      tleorgia,  on  which  it  is  bui  ding  a  postodice 

cause  of  action,  can  m.mU.n  a  suit  in  his  ^„^  |,^rthonse.  and  over  which  tC  state 
or  her  own  name:  but  it  never  would  be  con-  ,,gg  ^^.j^^  jurisdiction,  Is  made  an  olfenae 
tendpd  that  the  court  would  not  have  juris  nga[,„t  the  Tnited  States,  justiciable  in  the 
diction  to  inquire  whether  such  disability  Kederal  courts,  by  U.  B.  Rev.  Stat.  1  63311, 
in  fact  existed,  nor  that  the  case  could  he  U.  S.  Comp.  Stat.  1901,  p.  3627,  making  it 
dismissed  on  motion  for  want  of  jurisdic  a  capital  offense  to  commit  murder  within 
tion.  The  right  to  bring  a  suit  is  entirely  ""7  fo^,  srscnal,  dockyard,  or  in  any  othrr 
....        -  .    iV    I  .L       -  1.   .  /     |i  Bce  or   district   of  country   under   the  ex- 

distingu.shable  from  the  right  to  prosecute    ^,^_^.^.^  juHsdiction  of  the  United  States. 
the  particular  bill.     One  goes  to  the  main     ,vppe.i_  perusal   of   requested   inatrue- 
tenance   of   any    action;    the   other    to   the        tioiis 

maintenaoee  of  the  particular  action.  Thus  2.  Requested  instructions  upon  the  law 
it  was  held  in  the  case  of  Smith  v.  McKay,    of  jiwlifiuiile  homicide  and  involuntary  hom- 

IGl  U.  S.  355. 40  L.  ed.  731,  16  Sup.  Ct.  Rep.    — 7: : — : TTZ — ,   .-  .•■■•.. T" 

,  „■  .,         „.     >  ,        —  „ ..  JiOTE, — As  to  conflict  of  jurisdiction  be- 

400.  and  BIythe  v.  Hinckley.  173  L.  S.  501,  43  ^,^.^^„  ^.^j,,.^,  ^„d  ,taU  courts-see  note  to 

I,,  eil.  783,  19  Sup.  Ct,  Rep.  41)7,  that  it  was  Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C. 

mil   a    ijuestion  of   the   jurisdietioa  of   the  A.  3M. 
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icide  are  properly  refused  where,  accord- 
ing to  the  testimony  of  the  accused,  tho 
death  was  due  to  an  accident,  and,  accordin'» 
to  all  the  other  evidence,  was  caused  by  an 
intentional  and  unjustified  assault  with  a 
deadly  weapon. 

Trial  —  refusal    of    requested    instruc- 
tions. 

3.  A  requested  instruction  as  to  the  in- 
sanity of  the  accused  is  properly  refused 
where  there  is  only  the  merest  shadow  of 
evidence  that  such  accused  was  not  of  sound 
mind,  and  the  judge  has  instructed  the  jury 
that  the  burden  of  proof  is  on  the  govern- 
ment to  prove  sanity  beyond  a  reasonable 
doubt,  and  told  the  jury  to  consider  all  the 
evidence,  including  the  bearing  of  the  prison- 
er and  the  manner  of  his  own  testimony, 
and  stated  the  evidence  relied  upon  by  him. 

Trial  —  argument  of  counsel  —  interrup- 
tion by  court. 

4.  The  court  properly  interrupts  counsel 
to  ask  him  to  make  an  argument  that  does 
not  tend  to  degrade  the  administration  of 
justice,  where  counsel  is  appealing  to  race 
prejudice,  and  is  asking  the  jury  to  believe 
a  white  man  not  on  his  oath  before  a  negro 
who  is  sworn,  adding  that  the  jury  can 
"swallow  those  niggers"  if  it  wishes,  but 
counsel  will  not. 

[No.  438.] 

Submitted  January  28, 1908.    Decided  March 

2,  1908. 

IN  ERROR  to  the  Circuit  Court  of  the 
I'nited  States  for  the  Southern  District 
of  Georgia  to  review  a  conviction  of  mur- 
der.   Affirmed. 

See   same   case  below  on   demurreti   164 
Fed.  540. 
The  facts  are  stated  in  the  opinion. 

Mr.  John  Randolph  Cooper  submitted 
the  cause  for  plaintiff  in  error: 

Tlie  circuit  court  had  no  jurisdiction  to 
try  Thomas  Battle.  The  alleged  offense  in 
the  bill  of  indictment  was  a  crime  against 
the  state  of  Georgia,  and  not  against  the 
United  States.  Congress  has  failed  to  de- 
scribe and  designate  a  postoffice  site  as  a 
place  within  the  exclusive  jurisdiction  of 
the  United  States.  The  Federal  statute 
making  it  a  crime  to  commit  murder  with- 
in a  fort,  arsenal,  dockyard,  magazine,  or 
in  any  place  or  district  of  country  under 
the  exclusive  jurisdiction  of  the  United 
States,  has  not  designated  a  postoffice  site 
as  one  of  the  places. 

United  States  v.  Bevans,  3  Wheat.  336, 
4  L.  ed.  404;  Tennessee  v.  Davis,  100  U.  S. 
279.  25  L.  ed.  655 ;  Re  Neagle  ( Cunningham 
T.  Neagle)  135  U.  S.  98,  34  L.  ed.  82,  10 
Sup.  Ct.  Rep.  658;  Jones  v.  United  States, 
187  U.  S.  216,  34  L.  ed.  697,  11  Sup.  Ct. 
Rep.  80. 

Unquestionable  jurisdiction  to  try  and 
52  L.  ed. 


punish  olTonders  against  the  authority  of 
the  United  States  is  conferred  upon  the  cir- 
cuit and  district  court;  but  the  acts  of 
Congress  give  those  courts  no  jurisdiction 
whatever  of  offenses  committ*»d  against  the 
authority  of  the  state.  Criminal  homicide, 
committed  in  a  slate,  is  an  offense  a;:aiii-t 
the  authQrity  of  the  state,  unless  it  is  com- 
mitted in  a  place  within  the  exelu-ive  juris- 
diction of  the  United  States.  Congress  has 
never  defined  such  an  offense  when  com- 
mitted within  the  territorial  limits  of  a 
state  under  the  circumstances  described  in 
the  transcript;  nor  is  there  any  pretense 
for  the  suggestion  either  that  the  circuit 
or  district  courts  have  any  jurisdiction  of 
the  case,  or  that  there  is  any  conflict  of 
jurisdiction  between  the  judicial  authorities 
of  the  state  and  those  of  the  United  States. 

Tennessee  v.  Davis,  100  U.  S.  281,  25  L. 
cd.  656. 

The  court  erred  in  not  charging  the  jury 
in  this  case  on  the  law  of  self-defense.  The 
prisoner  did  not  get  the  benefit  of  his  con- 
tention and  his  evidence  before  the  jury. 
In  a  word,  the  court  ignored  his  defense  al- 
together. The  defendant  claimed  that  he 
struck  Berry  in  defense  of  his  own  person 
and  in  order  to  save  his  own  life. 

Starr  v.  United  States,  153  U.  S.  614,  38 
L.  ed.  841,  14  Sup.  Ct  Rep.  919;  Smith  v. 
United  SUtes,  161  U.  S.  88,  40  L.  ed.  627, 
16  Sup.  Ct.  Rep.  483;  Beard  v.  United 
States,  158  U.  S.  550,  39  L.  ed.  1086,  15 
Sup.  Ct.  Rep.  002;  Allison  v.  United  States, 
160  U.  S.  203,  40  L.  ed.  395,  16  Sup.  Ct. 
Rep.  252. 

The  burden  was  upon  the  government  to 
show  that  the  prisoner  was  sane;  hence,  it 
was  error  to  decline  to  charge  the  jury  as 
requested  by  defendant's  counsel. 

Davis  V.  United  States,  160  U.  S.  469,  40 
L.  ed.  499,  16  Sup.  Ct.  Rep.  353. 

The  court  erred  in  reflecting  upon  coun- 
sel for  the  prisoner  while  he  was  making 
his  concluding  argument  to  the  jury.  The 
language  used  by  the  court  was  calculated, 
and  probably  did,  prejudice  the  minds  of  the 
jury  against  the  prisoner. 

Potter  V.  State,  117  Ga.  693,  45  S.  E.  37; 
Jaques  v.  State,  111  Ga.  832,  36  S.  E.  104; 
Cunningham  v.  People,  195  Til.  5,50,  U3 
N.  E.  517;  People  v.  O'Hare,  124  Mich.  515, 
83  N.  W.  279;  Wilson  v.  Territory,  9  Okla. 
331,  60  Pac.  112;  State  v.  Taylor,  7  Idaho, 
134,  61  Pac.  288. 

The  court  erred  in  declining  to  charge 
the  jury  in  this  case,  as  requested  by  de- 
fendant's counsel,  on  the  law  of  iuAoluntary 
manslaughter.  The  defendant  contended  in 
his  statement  to  the  jury  that  he  did  not 
intend  to  kill  Berry,  but  tried  to  catch  him 
as  he  fell  from  the  scaffold  to  the  ground. 

Allison  ▼.  United  States,  supra. 
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Assistant  Attorney  General  Coolcy  sub- 
mitted the  cause  for  defendant  in  error: 

Congress,  in  the  performance  of  its  con- 
stitutional powers,  may  exercise  exclusive 
legislation  over  places  purchased,  with  the 
consent  of  the  legislature  of  the  state  in 
which  such  place  may  be  situated,  for  the 
erection  of  forts,  arsenals,  dockyards,  and 


magazines. 


Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
8.  532,  29  L.  ed.  266,  5  Sup.  Ct.  Rep.  995; 
Benson  v.  United  States,  146  U.  S.  325,  36 
L.  ed.  991,  13  Sup.  Ct.  Rep.  60;  United 
States  V.  Cornell,  2  Mason,  60,  Fed.  Cas.  No. 
14,867;  United  States  v.  Davis,  6  Mason, 
866,  Fed.  Cas.  No.  14,930;  United  States  v. 
Meagher,  37  Fed.  875;  Cora.  v.  Clary,  8 
Mass.  72;  Sinks  v.  Reese.  19  Ohio  St.  306, 
2  Am.  Rep.  397;  United  States  v.  Bevans, 
8  Wheat.  390,  4  L.  ed.  417;  1  Kent,  Com. 
429;  Cohen  v.  Virginia,  6  Wheat.  428,  5  L. 
ed.  297. 

The  objection  that  the  indictment  does 
not  set  out  the  act  of  Georgia,  ceding  juris- 
diction, is  without  merit. 

Lamar  v.  Micou,  114  U.  S.  223,  29  L.  ed. 
95,  5  Sup.  Ct.  Rep.  857;  Owings  v.  Hull, 
0  Pet.  607,  625,  9  L.  ed.  246,  252. 

The  ruling  of  the  court,  excluding  evi- 
dence of  the  general  character  of  the  de- 
fendant, and  limiting  him  to  proof  as  to 
those  features  of  character  which  were  in 
issue  in  the  particular  case,  was  proper. 

People  V.  Fair,  43  Cal.  148;  State  v.  King, 
78  Mo.  655;  State  v.  Bloom,  08  Ind.  54,  34 
Am.  Rep.  247;  People  v.  Garbutt,  17  Mich. 
16,  97  Am.  Dec.  162;  Wigmore,  Ev.  §  59;  3 
Greenl.  Ev.  |  25. 

The  ruling  that  the  construction  of  deeds 
and  other  instruments  in  writing  was  for 
the  court,  and  not  for  the  jury,  to  which  the 
defendant  excepted,  is  unquestionably  cor- 
rect. 

Hamilton  v,  Liverpool  &  L.  &  G.  Ins.  Co. 
136  U.  S.  255,  34  L.  ed.  423,  10  Sup.  Ct. 
Rep.  945;  Starkie,  Ev.  10th  ed.  p.  785. 

Mere  words,  however  aggravating,  are  not 
sufficient  to  reduce  the  crime  from  murder 
to  manslaughter. 

Allen  v.  United  States,  164  U.  S.  492, 
497,  41  L.  ed.  528,  529,  17  Sup.  Ct.  Rep. 
154:  United  States  v.  Outerbridge,  5  Sawy. 
620,  Fed.  Cas.  No.  15,978. 

A  person  who  is  assaulted  or  in  danger 
of  being  assaulted  must  retreat  as  far  as 
he  safely  can  before  turning  on  his  ad- 
versarv. 

4  Bl.  Com.  185 ;  Mitchell  v.  State,  22  Ga. 
211,  68  Am.  Dec.  493;  Finch  v.  State,  81 
Ala.  41,  1  So.  566. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  comes  up  on  a  writ  of  error  to  the 
0TS 


L^nited  States  circuit  court,  after  a  convic- 
tion of  the  plaintilT  in  error  of  murder  with- 
out capital  punishment.  The  chief  error  as- 
signed is  that  the  court  proceeded  without 
jurisdiction, — an  objection  *  taken  by  demur- [S  7] 
rer  and  renewed  in  other  forms.  The  crime 
was  committed  upon  land  bouprht  l>y  the 
United  States  in  the  city  of  Mncon,  on  which 
it  was  building  a  postoffice  and  courthouse, 
and  over  which  the  state  of  Georgia  had  ced- 
ed jurisdiction;  but  it  is  said  tiiat  murder 
in  a  postoffice  of  the  United  States  has  not 
been  made  an  offense-  against  the  United 
States,  whatever  might  be  the  power  of  Con- 
gress if  it  saw  fit  to  put  it  forth. 

There  can  be  no  doubt  of  the  power  of 
Congress  to  purchase  land  within  a  state 
for  postofTices  or  courts,  by  consent  of  the 
legislature  of  the  state,  and  to  exercise  ex- 
clusive legislation  over  the  ^'anle.  Post- 
oOices  are  among  the  "other  needful  build- 
ings'* for  the  erection  of  which,  a-?  well  as 
of  "forts,  magazines,  arsenals,  dockyards," 
it  is  assumed  that  land  will  Ix*  bou;;lit.  and 
for  which  land  has  been  bought  by  tne  gov- 
ernment all  over  the  United  States.  Const, 
art.  1,  ?  8,  cl.  17.  Indeetl.  tliir>  i>  not  de- 
nied. The  power  to  establish  po^iloftices  is 
given  by  art.  1,  §  8,  cl.  7,  in  terms.  See 
Kohl  v.United  States,  91  U.  S.  :}G7.  :J72.  23 
L.  ed.  449,  451;  Burt  v.  Merchant*'  In^.  O-. 
100  Mass.  356,  8  Am.  Bep.  a.'^O:  People  ex 
rel.  Trombley  v.  Humphrey,  *?3  Mich.  471, 
475,  9  Am.  Rep.  94;  Sinks  v.  Ree^e,  19 
Ohio  St.  306,  2  Am.  Rep.  307.  The 
exclusive  legislative  power  and  jurisdiction 
of  the  United  States  is  equally  clear.  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
525,  29  L.  cd.  264,  5  Sup.  Ct.  Rep.  995; 
Benson  v.  United  States,  140  U.  S.  3Jo.  30  L. 
ed.  991,  13  Sup.  Ct.  Rep.  6U.  So  that  the 
question  is  only  whether  the  statutes  of  the 
United  States  extend  to  tiiis  case,  which  waa 
the  question  intended  to  be  raised. 

By  Rev.  Stat,  fi  5339,  U.  S.  (  ouip.  Stat. 
1901,  p.  3627,  "Every  person  who  commits 
murder — first,  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  in  any  other  place  or  dis- 
trict of  country  under  the  exclusive  jui  isdic- 
tion  of  the  United  States:  .  .  .  shall 
suffer  death:"  and  by  the  act  of  .January  15, 
1897,  chap.  29,  |  1,  29  Stat,  at  L.  487.  U.  S. 
Comp.  Stat.  1901,  p.  3620,  in  such  cases  "the 
jury  may  qualify  their  verdict  by  adding 
thereto  'without  capital  punishment,'" 
whereupon  the  sentence  is  imprisonment  at 
hard  labor  for  life.  The  jurisdiction  of  the 
United  States  courts  under  these  sections  is 
exclusive.  Rev.  Stat.  |  711,  U.  S.  Comp. 
Stat,  1901,  p.  677.  If  the  language  of  the 
Constitution  is  wide  enough  to  •authorize  the[SS| 
purchase  of  land  for  a  postoffice  and  court- 
house, and  the  acceptance  of  a  grant  of  ju- 
*  risdiction,  there  is  no  reason  for  taking  the 
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'language  of  the  statute  in  any  narrower  UNITED  STATES,  Plff.  in  Err.» 

Muse.     The  argument,  although  ostensiblj  ▼. 

directed  against  the  statute,  must  embrace  EDWARD  S.  THAYER. 

the  Constitution;  and,  as  we  have  implied, 

such  an  argument  comes  many  years  too  ^°^  ^  ^*  Reporter's  ed.  39-46.) 

late 

^                           x*      i.          #      1    « XI.  Civil  service  —  soliciting  campaign  con* 

There  was  an  exception  to  a  refusal  of  the  trlbntions 

court  to  instruct  the  jury  on  the  law  of  Solicitation  by  letter  intended  to  be  re- 
just  iflable  homicide.  Sufficient  instructions  ceived  and  read  by  a  postoffice  employee  in 
were  given.  The  evidence,  however,  would  the  postoffice  building,  and  which  was  so 
not  have  warranted  such  a  verdict.  Accord-  received  and  read  in  such  building,  is  em- 
ing  to  the  defendant's  own  testimony  the  braced  by  the  provision  of  the  civil  service 
death  was  due  to  an  acciuent     According  ^t^^y*'*"*!^  r\^'i^??  ^^^  ?**^  *^  ^"  ^^^* 

to  all  the  other  evidence,  even  the  most  fa-  f^Jv  ^'^SJix  'i  Vi  ^;,  ^""P'  ^^*-  ^^^^V,  ^^' 

11     J.V    J  r    J     4.  »          ^          1  x#  1217,  1223),  §  12,  that  no  person  shall,  in 

vorable  the  defendant  was  upon  a  platform  Voom  or  building  occupTed  in  the  dis- 

above  Berry,  and  Berry  either  was  below,  charge  of  official   duties  by  any  officer  or 

standing  on  a  beam  in  a  very  insecure  place,  employee  of   the  United   States   mentioned 

or  else  was  climbing  up  to  or  upon  the  plat-  in  such  act,  solicit  "in  any  manner  what- 

form,  when  the  defendant  struck  him  over  ever,"  or  receive,  any  contribution  of  money 

the    head,   according   to   several   witnesses,  O'    Wiy    other    thing    of    value    for    any 

with  an  iron  bolt,  until  he  dropped  60  or  60  PoHtical  purpose  whatever, 

feet.    So  as  to  involuntary  homicide.    There  .^     o^^ , 

was  no  evidence  of  such  a  case,  and  the  jury,  ^              **' 

nnder  the  charge,  must  have  found  that  the  j^^    ^  February  26,  1908.    Decided  March 

defendant  made  an  intentional  and  unjusti-  g    igog 

fied  assault  of  such  a  kind  that  the  proba-  ' 

ble  consequences  were  obvious;   an  assault  j^  ERROR  to  the  District  Court  of  the 

with  a  deadly  weapon,  that  either  directly  1   United  SUtes  for  the  Northern  District 

caused  Berry  s  death,  or  brought  it  about  ^f  Texas  to  review  a  judgment  sustaining 

by  his  inevitable  fall  ^  demurrer  to  an  indictment  for  soliciting 

It  also  18  urged  that  the  court  erred  in  campaign  contributions.     Reversed, 
declining  to  give  a  somewhat  confused  in-  See  same  case  below,  164  Fed.  508. 
struction  coiiceniiiig  sanity,  that  was  asked.  The  facts  are  stated  in  the  opinion. 
The  judge  instructed  the  jury  that  the  bur- 
den of  proof  was  on  the  government  to  prove  Attorney  General  Bonaparte  and  Assist- 
that  fact  beyond  a  reasonable  doubt,  and  he  •'^^  Attorney   General   Cooley   argued  the 
was  not  called  upon  to  go  further.     Until  ^^^  *»^  ^^ed  a  brief  for  plaintiff  in  er- 
evidcnce  is  given  on  the  other  side,  the  bur-  ^^^' 

den  of  proof  is  satisfied  by  a  presumption  Statutes,  whether  penal  or  remedial,  must 

arising  from   the  fact  that  most  men  are  receive  a  reasonable  construction,  so  as  to 

sane.     In  this  case  there   was  the  merest  &^^  ^^^^^  ^  *^e  intention  of  the  legislature, 

shadow  of  evidence  that  the  defendant  was  United  States  v.  Lacher,  134  U.  S.  624, 

not  of  sound  mind.     The  jury  were  told  to  ^^8,  33  L.  ed.  1080,  1083,  10  Sup.  Ct.  Rep. 

consider  all  the  evidence,  including  the  bear-  ^^5 ;  Johnson  v.  Southern  P.  Co.  196  U.  8. 

ing  of  the  prisoner  and  the  manner  of  his  1»  ^^  ^-  «^-  ^^^*  ^6  Sup.  Ct.  Rep.  158. 

own  testimony,  and  the  evidence  relied  up-  ^he   offense    is   committed   at   the    place 

on  by  him  was  stated.    In  the  circumstances  "^^^^  *^*  unlawful  act  takes  effect, 

he  could  ask  no  more.  Wharton,  Confl.  L.  fi  825b;  Clutterback  v. 

]     •Finally,  an  exception  was  taken  to  an  in-  Chaffers,  1  SUrkie,  471;  King  v.  Burdett, 

terruption  of  the  judge,  asking  the  defend-  *  ^*"»-  *  ^^^-  ^^  J  ^*°g  ^-  Johnson,  7  East, 

ant^s  counsel  to  make  an  argument  that  did  ^^J   ^  Palliser,  136  U.  S.  257,  34  L.  ed. 

not  tend  to  degrade  the  administration  of  ^14,  10  Sup.  Ct.  Rep.  1034;  Horner  v.  United 

justice.    The  reference  was  to  an  appeal  to  States,  143  U.  S.  207,  214,  30  L.  ed.   126, 

race  prejudice  and  to  such  language  as  this:  130,  12  Sup.  Ct.  Rep.  407 ;  Burton  v.  United 

•^ou  will  believe  a  white  man  not  on  his  States,  202  U.  S.  344,  60  L.  ed.   1057,  26 

oath  before  you  will  a  negro  who  is  sworn.  Sup.  Ct.  Rep.  688;   People  v.  Rathbun,  21 

You  can  swallow  those  niggers  if  you  want  ^end.  529;    Simpson  v.  State,  92  Ga.  43, 

to,  but  John  Randolph   Cooper  will   never  22  L.R.A.  248,  44  Am.  St.  Rep.  75,  1/   S. 

swallow  them."    The  interruption  was  fully  E.  984;  People  v.  Adams,  3  Denio,  207.  46 

justified.    The  foregoing  are  the  exceptions  Am.   Dec   468;    SUte   v.   Grady,  34   Conn, 

argued.    In  our  opinion  there  is  nothing  in  130;  Com.  v.  Smith,  11  Allen,  243;  Stetc  v. 

them  or  in  any  that  were  taken.    The  judg-  Hall,  114  N.  C.  909,  28  L.R.A.  69,  41  Am. 

nent  of  the  Circuit  Court  must  stand,  St.  Rep.  822,  19  S.  E.  602;  United  States  v. 

Judgment  affirmed.  Davis,  2  Sumn.  482,  Fed.  Cas.  No.  14.932 : 

•t  li.  ed.  CVS 
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Hati-  V.  Carter,  27  N.  J.  L.  459;  State  v 
^I..ir..'v.  40  S.  C.  221,  18  S.  E.  853;  Xovei 
V.  Slat-.  41  X.  J.  L.  418;  Hatfield  v.  Coin 
11  Kv.  I..  Rep.  408,  12  S.  \V.  310;  Report  or 
Extraterritorial  Crime  and  The  Ciittim 
Cix-.e.  Department  of  State  {1387)  p.  23^ 
44  Am,  Kt.  Rep.  70,  note;  3  Greenl.  Ev 
!  45:  Whnrton,  Crira.  Law,  g  228;  1  Hale 
P.  C.  S18;  1  Am.  k  Eng.  Enc.  Law,  p.  200; 
St.ite  V.  Allen.  47  Conn.  121;  Pinkard  v 
State,  30  G«.  757. 

C'i>ntfmporoTieou8  construction  of  a  itat 
lite  liy  tlio  executive  officer  charged  with  its 
ailiiiiiiistration  is  entitled  to  great  weight 
and  <h»iilil  be  controlling  unless  it  is  clenr- 
Iv  -rmMioiis. 

'  United  Plates  v.  Hill,  120  U.  S.  169,  180, 
30  L.  cd.  027,  031,  7  Sup.  Ct.  Rep.  510. 

Mr.  (T.  M.  ^IcCormlrk  argvied  the  cau^e. 
and.  \vit1i  :\lr.  F.  M.  Etheridge,  filed  a  brief 
for  .h'f^nrlnnt  in  error: 

Lnw  \iliich  create  crime  onplit  to  be  aa 
pvplicit  that  all  men  subject  to  their  penal- 
tics  niav  know  what  acts  it  is  their  duty  to 
avoid. 

Tiiilcd  States  v.  Sharp,  Pet.  C.  C.  118, 
Fed.  rns.  Xo.  10.264. 

Befnrc  a  man  can  be  punished,  his  acts 
niu't  be  plainly  and  unmintakablr  within 
the  statnlc. 

Initcl  StBtes  V.  Brewer.  139  V.  S.  288, 
35  I-  ed.  1H3.  11  Snp.  Ct.  Rep.  .538. 

While  peral  statutes  are  not  so  strictly 
eon-lviiP<l  n»  formerly,  jet  Uiia  lery  reta.\a- 
tlon  »liich  the  courts  now  indulge  is  in 
faviir  of  ri'n'hins  the  true  legislative  intent, 
and  entorcinc  the  spirit  as  well  as,  or  rather 
than,  the  letter  of  the  law. 

United  States  v.  Wiltberger,  5  Wheat.  78, 
8  h.  ed.  37 :  United  States  v.  Morris,  14  Pet. 
404.  10  L.  ed.  543;  American  Fur  Co.  v. 
UnitPil  States.  2  Pet.  3iiS.  .167.  7  L.  ed.  450, 
453;  United  States  v.  Winn.  3  Sumn.  211, 
Fed.  Tas.  No.  16.740;  Sedgn-.  Stat.  &.  Const. 
Law.  2d  ed.  p.  282 ;  Atty.  Gen.  r.  Sillen,  2 
HurUt.  i  C.  532;  Folev  v.  Fletcher,  28  L. 
.1.  E-ich.  N.  S.  106;  Xicholson  v.  Fields.  31 
L.  J.  Exeli.  X.  S.  233;  HardeasHe,  Stat. 
I^iv,  p.  251;  lilaxwell.  Interpretation  of 
Rtnlutes.  2d  ed.  p.  318. 

WhfH  the  words  are  not  precise  and  clear. 
such  construction  will  be  adopted  as  shall 
appnr  mrnt  reasonable,  and  best  suited  to 
acenmpli'h  the  objects  of  the  statute;  and 
where  any  p.irticular  construction  would 
lead  to  an  ab'itrd  conseiuenee.  it  will  be 
presnmed  that  some  exception  or  riiislifica- 
tion  was  intended  by  the  legislature,  to 
avoid  such  conclusion- 
People  ex  rel.  Twenty-third  Street  B.  Co. 
T-  Tav  Cwnrs.  95  N.  Y.  658;  Com.  r.  Kim- 
ball. 24  Pick.  371. 

Ii   it  be  conceded  that  the  physical  prei- 
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ing  the  relation  of  agent  or  servant  to  him 
in  the  building  at  the  time  the  letters  con- 
taining the  sulicitationB  respectively  were 
read,  was  necessary,  then  the  government'! 
ease,  as  made  by  the  indictment,  falls  for 
the  reason  that  the  postal  employees  are  in 
law  deemed  the  agents  of  the  addressee,  Kod 
not  of  the  sender,  of  a  letter. 

Com-  V-  Wood,  142  Slass.  462,  8  N.  E. 
432;  Beg.  V.  Jones,  4  Cox,  C.  C.  IBS. 

Mr.  Justice  Holmes  delivered  th«  opin- 
ion of  the  court: 

This  is  an  indictment  for  soliciting  a  con- 
tribution of  money  for  political  purposes 
from  an  employee  of  the  United'  States  in 
a  postoffice  building  of  the  United  States 
occupied  by  the  'employee  in  the  discharge{OV 
of  his  duties.  By  the  civil  service  act  of 
January  IG,  1883  (chap.  27,  I  12,  22  SUt. 
at  L.  403,  407,  U.  S.  Comp.  Stat.  1901, 
pp.  1217,  I223I,  "Xo  person  shall,  in  any 
room  or  building  occupied  in  the  discharge 
of  oHicial  duties  by  any  officer  or  employee 
of  the  United  States  mentioned  in  this  act, 
or  in  any  navy  yard,  fort,  or  arsenal,  so- 
licit in  any  manner  whatever,  or  receive,  any 
contribution  of  money  or  any  other  thing 
of  value  for  any  political  purpose  what- 
ever." By  §  15  a  penalty  is  imposed  of 
fine,  imprisonment,  or  both.  The  indictment 
is  in  eleven  counts,  and  charges  the  send- 
ing of  letters  to  eniployeea,  which  were  in- 
tended to  be  received  and  read  by  them  in 
the  huilding,  and  were  so  received  and  read 
by  them  in  fact.  It  ia  admitted  that  the 
defendant  was  not  in  the  building.  There 
was  a  demurrer,  which  was  sustained  by  the 
district  court  on  the  ground  that  the  case 
was  not  within  the  act.  154  Fed.  508-  The 
only  question  argued  or  intended  to  ba 
raised  is  whether  the  defendant's  physical 
presence  in  the  building  was  necessary  to 
create  the  offense. 

Of  course  it  is  possible  to  solicit  by  let- 
ter aa  well  as  in  person.  It  is  equally 
clear  that  the  person  who  writes  the  let- 
ter and  intentionally  puts  it  in  the  way 
of  delivery  solicits,  whether  the  delivery 
is  accomplished  by  agents  of  the  writer,  by 
agents  of  the  person  addressed,  or  by  in- 
dependent middlemen,  if  it  takes  place  in 
the  intended  way.  It  nppears  to  us  no 
more  open  to  doubt  (hat  the  statute  pro- 
hibits solicitation  by  writing  as  well  as  by 
spoken  words.  It  forbids  all  persons  to  so- 
licit "in  any  manner  whatever."  The  pur- 
pose is  wider  than  tbat  of  a  notice  prohibit- 
ing book  peddling  in  a  building.  It  is  not, 
even  primarily,  to  save  employees  from 
interruption  or  annoytvnce  in  their  busi- 
ness. It  is  to  check  a  political  abuse  which 
is  not  different  in  kind  whether  practised 
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by  loiter  or  by  word  of  mouth.  The  lim- 
its of  the  act,  presumably,  were  due  to  what 
was  considered  the  reasonable  and  possi- 
bly the  constitutional  freedom  of  citi/.cus, 
who! her  olRocholders  or  not,  when  in  private 
life,  and  it  may  be  conjectured  that  it  was 
upon  this  groimd  that  an  amendment  of 
[45  J  broader  scope  \>-as  •rejected.  If  the  writor 
of  the  letter  in  person  had  handed  it  to 
the  man  addresj^ed,  in  the  building,  without 
a  word,  and  the  latter  had  read  it  then 
and  there,  we  suppose  that  no  one  would 
deny  that  the  writer  fell  within  the  stat- 
ute. W^  can  see  no  distinction  between 
personally  delivering  the  letter  and  send- 
ing it  by  a  servant  of  the  writer.  If  the 
solicitation  is  in  the  building,  the  statute 
does  not  require  personal  presence,  so  that 
the  question  is  narrowed  to  whether  the 
solicitation  alleged  took  place  in  the  build- 
ing or  outside. 

The  solicitation  was  made  at  some  time, 
somewhere.  The  time  determines  the  place. 
It  was  not  complete  when  the  letter  was 
dropped  into  the  post.  If  the  letter  had 
miscarried  or  had  been  burned,  the  defend- 
ant would  not  have  accomplished  a  solici- 
tation. The  court  below  was  misled  by 
cases  in  which,  upon  an  indictment  for 
obtaining  money  by  false  pretenses,  the 
crime  was  held  to  have  been  committed  at 
the  place  where  drafts  were  put  into  the 
post  by  the  defrauded  person.  Com.  v. 
Wood,  142  Mass.  459,  462,  8  N.  E.  432;  Reg. 
V.  Jones,  4  Cox,  C.  C.  198.  But  these  stand 
on  the  analogy  of  the  acceptance  by  mail  of 
an  oflfer,  and  throw  no  light.  A  relation  al- 
ready existed  between  the  parlies,  and  it 
is  because  of  that  relation  that  posting  the 
letter  made  the  transaction  complete.  See 
Brauer  v.  Shaw,  108  Mass.  198,  200,  60  Am. 
St.  Rep.  387.  46  N.  E.  617.  Here  a  rela- 
tion was  to  be  established,  just  as  there  is 
at  the  first  stage  of  a  contract  when  an 
offer  is  to  be  made.  Whether  or  not,  as 
Mr.  Langdell  thinks,  nothing  less  than 
bringing  the  offer  to  the  actual  conscious- 
ness of  the  person  addressed  would  do 
(Contr.  §  151),  certainly  putting  a  letter 
into  a  postolfice  is  neither  an  offer  nor  a 
solicitation.  ''An  offer  is  nothing  until 
it  ia  communicated  to  the  party  to  whom  it 
is  made."  Thomson  v.  James,  9  Sc.  Sess. 
Cas.  2d  series,  1,  10,  15.  Therefore,  we 
repeat,  until  after  the  letter  had  entered 
the  bnilding,  the  offense  was  not  complete  > 
but,  when  it  had  been  read,  the  case  was 
not  affected  by  the  nature  of  the  intended 
means  by  which  it  was  put  into  the  hands 
of  the  person  addressed.  Neither  can  the 
:4]c*ase  be  affected  by  speculations  *a8  to  what 
52  Ij.  ed. 


the  position  would  have  beon  if  the  re- 
ceiver had  put  the  letter  in  his  pocket  and 
had  read  it  later  at  home.  Offenses  usual- 
ly depend  for  their  completion  upon  events 
that  are  not  wholly  within  the  offender'ij 
control  and  that  may  turn  out  in  dilVerent 
ways. 

No  difllculty  is  raised  by  the  coupling  of 
solicitation  and  receipt  in  the  statute.  If 
leceipt  required  personal  presence,  it  still 
would  be  obvious  that  "solicit  in  any  man- 
ner whatever"  was  a  broader  term.  But 
the  cases  that  have  been  relied  upon  to 
establish  that  the  solicitation  did  not  hap- 
pen in  the  building,  although  inadequate 
for  that,  do  sufllcicntly  show  that  the 
money  might  be  received  there  without  the 
personal  presence  of  the  defendant.  If,  in 
answer  to  the  defendant's  letter,  the  par- 
ties addressed  had  posted  money  to  him  in 
the  building  where  they  were  employed,  the 
money  undoubtedly  would  have  been  re- 
ceived there.  To  sum  up,  the  defendant  sO' 
licited  money  for  campaign  purposes;  he 
did  not  solicit  until  his  letter  actually  was 
received  in  the  building;  he  did  solicit  when 
it  was  received  and  read  there;  and  the 
solicitation  was  in  the  place  where  the  let- 
ter was  received.  We  observe  that  this  is 
the  opinion  expressed  by  the  civil  service 
commission  in  a  note  upon  this  section,  and 
the  principle  of  our  decision  is  similar  to 
that  recognized  in  several  cases  in  this 
court.  Re  Palliser  (Palliser  v.  United 
States)  136  U.  S.  257,  266,  34  L.  ed.  514, 
518,  10  Sup.  Ct.  Rep.  1034;  Horner  v.  United 
States,  143  U.  S.  207,  214,  36  L.  ed.  126, 
130,  12  Sup.  Ct.  Rep.  407;  Burton  v.  United 
States,  202  U.  S.  344,  387,  et  seq.,  60  L.  ed. 
1057,  1073,  26  Sup.  Ct.  Rep.  688.  We  do 
not  cite  them  more  at  length,  as  the  only 
dispute  possible  is  on  the  meaning  of  the 
particular  words  that  Congress  has  used. 

We  may  add  that  this  case  does  not  raise 
the  questions  presented  by  an  act  done  in 
one  jurisdiction  and  producing  effects  in  an- 
other which  threatens  the  actor  with  pun- 
ishment if  it  can  catch  him.  Decisions  in 
that  class  of  cases,  however,  illustrate  the 
indisputable  general  proposition  that  a  man 
sometimes  may  be  punished  where  he  has 
brought  consequences  to  pass,  although  he 
was  not  there  in  person.  They  are  cited  in 
Re  Palliser,  supra.  Here  the  defendant  was 
'within  and  subject  to  the  jurisdiction  of[45] 
the  United  States  to  the  extent  of  its  con- 
stitutional power,  and  the  power  is  not  in 
dispute.  Ex  parte  Curtis,  106  U.  S.  371. 
27  L.  ed.  232,  1  Sup.  Ct.  Rep.  381;  United 
States  V.  Newton,  9  Mackey,  226. 

Judgment  reversed. 
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tf  SCPBEUE  COUBT  OF  ' 

DOSA  lURIA  FEANCISCA  O'RETLLI 
DE  CAMARA,  Countess  of  Bueiui  Vista, 
PlIT.  in  Err., 

JOHN  H.  BROOKE,  Major  Gsneral,  U.  8.  A 

(See  S.  C.  Reporter's  ed.  45-53.) 

Cnit(^<l  Nta(«B  — effect  of  ratifying  acts 
of  military  governor  of  Cuba. 

1,  Ratification  by  tlie  Executive,  Con- 
gress, and  the  treaty -making  power,  of  the 
action  of  the  military  governor  of  Cuba  in 
abolishing  a  bereditarj'  offlee,  with  it; 
emoluments,  makes  his  act  tliat  of  th« 
United  States,  and  exonerates  him  from  all 
liability  as  for  a  tort  Id  violation  of  the 
law  of  nations,  or  of  a  treaty  of  the  United 
States. 

International  law  —  clianee  of  sover- 
eignty—extinguishing  official  einolu- 

2.  The  right  to  the  emoluments  incident 
to  the  hereditary  oRicp  of  high  sherifT  of 
Havana,  which  wore  left  by  the  Spanish 
law-  in  the  hands  of  the  incumbent  until 
proceedings  for  the  concirmnation  of  the 
office  should  be  completed  and  the  incum- 
bent lie  paid,  did  not  survive  tlie  extinction 
of  the  sovereignty  of  Spain  over  Cuba. 
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IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Nen-  York  to  review  a  judgment  dis- 
missing t)ie  complaint  in  a  suit  brought  by 
an  alien  for  a  tort  in  violation  of  the  law 
of  nations  or  a  treaty  of  the  United  States. 
Affi  rmed. 

See  same  case  below.   142  Fed.  8SB. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  R.  Coudert  argued  the 
cause,  and,  with  Messrs.  Pnul  Fuller,  Cram- 
mond  Kennedy,  and  Howard  Thayer  Kings- 
bury, filed  a  brief  for  plaintifT  in  error: 

Neither  the  order  of  the  Secretary  of  War 
nor  the  Piatt  amendment  was  a  ratifica- 
tion by  the  United  States  of  the  tortious 
act  of  General  Brooke. 

Congress  cannot  authorize  any  officer  of 
the  Ignited  States  arbitrarily  to  confiscate 
private  property  anywhere ;  and  cannot 
ratify  what  it  could  not  authorize.  This  is 
one  of  the  fundamentnl  safeguards  of  lib 
erty,  governing  the  actions  of  all  organs  or 
agencies  of  the  government. 

De  Lima  v.  Bidwel],  182  U.  8.  1,  46  L.  ed. 
10-11,  21  Sup.  Ct.  Rep.  743;  Hawaii  v,  Man- 
kichi.  190  U.  8.  IflT,  47  L.  ed.  1016.  2.1  Sup. 
Ct.  Rep.  787. 

In  any  event,  General  Brooke  is  individ- 
ually liable  for  bis  tortious  act.  irrespect- 
ive of  governmental  direction  or  ratifloation. 
S7S 


Little  V.  Barreuie,  2  Cianch,  170,  2  L.  ed. 
243;  Sturray  v.  The  Charming  BeUv,  2 
Cradch,  64,  2  L.  ed.  208 ;  Maley  i.  Shattuek, 
3  Cranch,  458,  2  L.  ed.  498j  Mitchell  v. 
Harmony,  13  How.  IIS,  14  L.  ed.  75:  Griitar 
V.  McDowell,  6  Wall.  303,  18  L.  ed.  803; 
Cammejer  v.  Newton,  94  U.  S-  225,  ■>4  I,,  ed. 
72 ;  Bates  v.  Clark,  95  U.  S.  204,  24  I,,  ed. 
471;  Kilbourn  v.  Thompson,  103  U-  f^.  1118. 

28  L.  ed.  377;  United  States  v.  U'l-.  llMi 
U.  .1.  196,  27  L.  ed.  171,  1  Sup.  CI.  Rep. 
240;  Poindexter  v.  Greenhow.  114  V.  S.  270. 

29  L.  ed.  185,  5  Sup.  Ct.  Rep.  00.1.  il62 1  Re 
Avers,  123  U.  S.  443,  31  L.  ed.  21ti.  8  Sup. 
Ct.  Rep.  104;  McGalicj-  v.  Virginia.  1.15  V. 
S.  002.  34  L.  ed.  304,  10  Sup.  Ct.  Rep.  972: 
Belknap  v.  Schild,  161  U.  S.  10.  40  L.  cd. 
BOB,  16  Sup.  Ct.  Rep.  442. 

Such  recognition  as  the  "act  of  stiite" 
theory  has  received  in  tile  I'nited  S^tiilc* 
courts  has  usually  been  in  cases  in  which  it 
ivns  resorted  to  in  order  to  hold  tin-  Untied 
Stales  liable,  not  to  relieve  the  olUcer  of 
individual  liability. 

United  States  v.  Buchanan,  Crabbe.  563. 
Fed.  Cas.  No.  14,078;  Wiggins  v.  United 
SUtes.  3  Ct.  CI-  412;  The  Paqnete  Ilnbnna 
(United  States  v.  The  Paquele  Hnbnunl  189 
U.  S.  453,  47  L.  ed.  001,  23  Sup.  Ct.  Rep. 
593. 

The  present  tendency  in  England  is  to 
confine  the  "act  of  state  doctiinf"  within 
the  narrowest  limiti. 

Musgrave  v.  Pitlido,  L.  R.  5  .Vpp.  Cas. 
102i  Raleigh  v.  Goschen  [18P8]  1  Ch.  73: 
Walker  v.  Baird  [1802]  A.  C.  491:  Sprigg 
V.  Sigcau  [1897]  A.  C-  238;  Campbell  v. 
Hall,  1  Cowp.  204. 

Cases  involvin);  the  abolition  of  Spnnisn 
public  oflfces  in  Porto  Rico  I  such  n<  .\l- 
varez  y  Ranches  v.  United  State".  42  (  t.  CI. 
468)  are  not  analo;<nus.  PlaintifT  here  did 
not  hold  an  office,  but  a  franehiw.  The  of- 
fice had  been  almlished  Innj;  apj  by  S|k-iin, 
but  the  franchise  sub-^iMed  as  a  pm|)erty 
right,  like  the  franchiH'  for  a  finliery.  a 
ferry,  a  bridge,  a  turnpike,  or  any  other  pub- 
lic utility. 

The  treaty  of  Paris  protecteil  nil  private 
property  in  Cuba.  The  defendant  was  fur- 
ther limited  by  the  Constitution  and  by  the 
rules  of  international  law  in  his  dealing 
with  private  rights. 

Strother  v.  Luca=,  12  Pet.  110.  438.  444, 
9  L.  ed.  1137,  1148,  1160;  Uniteil  States  v. 
Clarke,  16  Pet.  228.  10  L.  ed.  940;  Moi-e  v. 
Steinbach,  127  U.  S.  70,  78,  32  L.  ed.  51, 
54,  8  Sup-  Ct.  Rep.  1067 ;  1  Hare,  Am.  Con^t. 
I  AW,  500;  Halleck.  International  Law.  1st 
ed.  chap.  33  I  24;  Vatlcl,  Nations,  bk.  2. 
chap.  14.  S  217;  I  Wharton,  Internntionnl 
Law  Dip.  pp.  16,  17;  Dorr  v.  United  Stat"«. 
195  U.  S.  138,  49  L.  ed.  128.  24  Snp.  Ct. 
Rep.  808;  Dowocs  v.  Bidwell,  182  U.  ^.  244. 
SOS  V.  s. 
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282,  4S  L.  ad.  108S,  1104,  21  Sup.  Ct.  Kep.  thia  bcUoh  the  plklntiS  was  prerentMl,  and 
T70i  Hanaii  v.  Maokicbi,  supra;  Dobbina  to  this  day  has  been  prevented,  from  carrj- 
V.  Los  Angeles,  19S  U.  S.  223,  49  L.  ed.  169,  ing  out  the  duties  and  receiving  tlic  cmolu- 
2S  Sup.  Ct.  Bep.  ISi  Goodnow,  Abatement  ments  mentioned  above.  The  complaint 
of  Nuisances,  2  Columbia  Law  Rev.  203.  ends  by  alleging  violation  of  the  treaty  ot 

December  10,  189B  (30  Stat,  at  L.  1754),'and 
a  No.  101,  of  July  18,  1898. 
.      ,     .   ,       ■""'  """    ~"     issued  by  the  President  through  the  Seere- 

lendant  In  error.  .  ,  ' ,        ,.     ,         .         T,     ^      ... 

tary  of  War.    It  also  seta  up  the  Constitu- 

Mr.   Jmtice  Holmea  delivered  the  opin-  ^""^  »*  «>«  ^"'^ed  States  and  the  Spaniith 
ion  of  the  court'  *"  '"  '*"^*  l»efore  the  island  was  ceded  by 

This  Is  a  writ  of  error  to  review  a  judg-  Spain-  ,  .   ,.„       ...         '^ 

ment    of    the    district    court    dismiBsing    a        The   answer   denies   the   ptamtilTs   right, 

eomplaint   purporting  to  be  brought   under  •>"'  "<i'"»"   ^^'  passage  of  Ihe  order,  and 

Itev.   Stat.   §   563,  U.  S.  Comp.  Stat.   1901,  ''«'"  "P  '  "tiflcation  by  the  United  States 

p.  459,  the  lOtb  clause  of  which  gives  the  '"  ">"  so-called  Piatt  amendment  of  the  act 

district    courts    juri.dictlon     "of    111     suits  <>'  "arch  2,  1001   (chap.  '803,  31  Stat,  at  L.[ftO] 


brought   by  any   alien   for  a   tort   'only' 


)7),  to  the  effect  that  "all  acts  of  the  Unit- 


Yiolation  of  the  law  of  nations,  or  of  a  ^^  States  in  Cuba  during  its  military  < 
treatv  of  the  United  States."  142  Fed.  858.  ="?•"=?  t^iereof  are  ratified  and  validated. 
See  136  Fed.  384.  The  plaintiffis  a  Spanish  '■'^^  »"  '""f"!  "K"''*  »<^q""«l  thereunder 
subec  and  alleges  a  title  by  descent  to  the  «'>*"  ^  maintained  and  protected."  after- 
right  to  carryon  the  slaughter  of  cattle  in  the  '""•^'  embodied  in  the  treaty  with  Cuba  of 
eirv  of  Havana  and  to  receive  compensation  "ay  22.  1903.  33  Stat,  at  L.  2249.  The 
for  the  same.  (She  does  not  allege  title  to  district  judge  made  a  finding  of  facts,  sub- 
the  slaughterhouse  where  the  slaughlering  ftantially  supportmg  the  allegations  ot  the 
was  done.  That  belonged  to  the  citv.)  Ac-  l-'".  ^^'"^  '^  "  ""•*■  "^^swry  to  set  forth 
cording  to  the  complaint  the  right  was  inci-  '"  <*=*"'■  ''"'  '"-"^'"g  °"«  '"'^^'^  P"^''=  f"°' 
l»]dent  to  an  inheriUble  and  alienable  •olticej  t''"'  should  be  mentioned.  The  plaintiff 
that  of  alRuacil  mayor  or  h!^  sheriff  of  appealed  »"  the  Secretary  of  War  to  have 
Havana.  The  office  was  aboiishpd  in  I87B.  General  Brooke's  order  revoked.  In  answer, 
subject  to  provisions  that  continued  the  Mr.  Secretary  Root  denied  that  the  rights 
emulumeniB  until  the  incumbent  should  be  attached  to  the  office  of  sherill  of  Havana 
paid.  The  plsintiff  has  not  been  paid,  and  survived  the  sovereignty  of  Spnin,  observed 
in  1805  one  half  of  the  emoluments  was  sold  that  the  services  in  quealion  were  in  sub- 
on  execution  by  consent,  the  other  half  re.  stance  an  exercise  of  the  police  power  of 
maining  to  the  plaintiff  or  those  whom  she  *•>«  '*"*«.  that  the  right  to  exercise  that 
represents.  On  May  20,  1899.  the  island  of  P"*er  under  Spanish  aiitlH>rity  ended  when 
CuU  being  under  the  military  jurisdiction  Spanish  sovereignty  in  Cuba  ended,  and 
of  the  United  States,  Bragadier  General  'iiat  the  petitioner  had  been  deprived  of  no 
Ludlow,  then  governor  of  Havana,  issued  an  property  whatever.  In  December.  1900,  the 
order  that  the  grant  in  connection  with  the  United  States  ratified  and  adopted  the 
service  of  the  city  slaughterhouse,  of  which  "=t'on  of  General  Brooke  through  an  order 
the  OTteillv  family  and  its  grantees  were  "f  t^e  Secretary  of  War,  ajd  again  by  the 
the  beneficiaries,  was  ended  and  declared  "^t  of  Congress  just  mentioned  and  the 
void,  and  that  thenceforth  the  city  should  treaty  ot  1903.  The  judge  was  of  opinion 
make  provision  for  such  services.  The  own-  *''■'•  although  there  was  a  public  nuisance 
ers  were  referred  to  the  courts,  and  it  was  '"  ^^^  slaughterhouse  creek,  General  Brooke's 
decreed  that  the  order  should  go  into  effect  *""'**>'  was  not  justified  under  the  police 
on  the  first  of  June.  In  pursuance  of  the  powe'.  but  that,  by  the  ratification  ot  the 
ume,  it  is  alleged,  the  plaintiff  was  de-  United  States,  the  plaintiff  lost  any  claim 
prived  of  her  property.  She  appealed  to  the  HEa'n't  him.  The  judge  intimated,  how- 
defendant,  then  military  governor  of  Cuba.  ^'er.  that  she  had  a  just  one  against  the 
On  August  10  he  issued  an  order,  reciting  United  SUtes  under  the  treaty  with  Spain, 
the  appeal,  and  sUting  that,  it  being  con-  W"  ■"  "°  '^^^'^^  "*  opinion  that  the 
■idered  prejudicial  to  the  general  welfare  of  i^omplaint  must  be  dismissed 'that  we  shaH 
Havana,  etc.,  and  in  view  of  the  cessation  not  do  more  than  mention  some  technical 
of  Spanish  sovereignty,  the  office  of  alguacil  difficulties  that  would  have  to  be  discussed 
mayor  de  la  Habana,  together  with  all  before  the  pUintiff  could  succeed.  In  as- 
righU  perUining  thereto  or  derived  there-  »uming  that  General  Brooke's  order  perma.- 
fiom,  was  thereby  abolished,  and  the  right  nently  deprived  the  plaintiff  of  her  rights, 
of  claimants  to  the  ofiiee  or  emoluments  although  they  were  attached  to  no  tangible 
WKS  denied.  The  city  thereafter  waa  to  thing,  and  although  General  Brooke  long 
perform  the  service*.  It  i*  alleged  that  by  since  haa  ceaaed  to  be  govetiwr  of  Cuba  or 
■S  I<.  od.  CTT 


00-58 


SUPBEMK  COUBT  OF  THB  UHITED  STATES. 


Oct.  Teem, 


to  have  any  power  in  the  premises,  the 
plaintiff  necessarily  assumes  that  her  rights 
follow  the  ancient  conception  of  an  oflKce 
and  are  an  incorporeal  hereditament,  sus- 
[51]ceptihle  of  disseisin.  3  *Kent,  Com.  454; 
Slat.  Westni.  II.  chap.  25;  2  Coke,  Inst. 
412;  U.  S.  Rev.  Stat.  §  563,  cl.  13,  U.  S. 
Comp.  Stat.  1901,  p.  458.  If  we  are  to  ap- 
ply that  conception  to  the  case,  we  are  led 
to  ask  why  the  disseisin  was  not  complete, 
upon  the  allegations  of  the  complaint,  be- 
fore General  Brooke  had  anything  to  do 
with  the  matter,  or  why  the  brief  period 
during  which  his  authority  intervened 
should  make  him  answerable  not  only  for 
what  had  happened  before,  but  also  for  the 
continued  exclusion  of  the  plaintiff  by  the 
United  States  and  by  the  government  of 
Cuba.  But  it  is  very  hard  to  admit  that  the 
notion  of  a  disseisin  can  be  applied  for  the 
present  purpose  to  such  disembodied  rights 
any  more  than  to  copyrights  or  patents; 
and,  if  not,  then  all  that  General  Brooke 
could  be  held  for,  if  for  anything,  would  be 
damages  for  the  disturbances  of  the  plain- 
tiff while  he  was  in  power,  which  are  not 
the  object  of  this  suit.  It  becomes  impos- 
sible to  go  further  than  that  when  it  is  re- 
membered that  the  United  States  asserted 
no  permanent  sovereignty  over  Cuba,  and 
that,  as  General  Brooke  could  not  carry  the 
oflice  with  him,  his  interference  must  have 
lost  all  legal  effect  in  a  very  short  time. 

Again,  if  the  plaintiff  lost  her  rights  once 
for  all  by  General  Brooke's  order,  and  so 
was  disseised,  it  would  be  a  question  to  be 
considered  whether  a  disseisin  was  a  tort 
within  the  meaning  of  Rev.  Stat.  §  563  (16). 
In  any  event,  the  question  hardly  can  be 
avoided  whether  the  supposed  tort  is  ''a 
tort  only  in  violation  of  the  law  of  nations" 
or  of  the  treaty  with  Spain.  In  this  court 
the  plaintiff  seems  to  place  more  reliance 
upon  the  suggestion  that  her  rights  were  of 
so  fundamental  a  nature  that  they  could 
not  be  displaced,  even  if  Congress  and  the 
Executive  should  unite  in  the  effort.  It  is 
not  necessary  to  say  more  about  that  con- 
tention than  that  it  is  not  the  ground  on 
which  the  jurisdiction  of  the  district  court 
was  invoked. 

Coming  one  step  further  down,  we  are 
met  by  an  argument  on  the  part  of  the  de- 
fendant that  the  only  things  that  we  can 
consider  are  the  pleadings  and  the  judgment 
dismissing  the  complaint.  It  is  urged  with 
great  force  that  the  decision  denying  the 
power  of  a  circuit  judge  to  find  and  report 
[5S]facts  for  the  'consideration  of  this  court 
upon  a  writ  of  error  (Campbell  v. 
Boyreau,  21  How.  223,  16  L.  ed.  96),  al- 
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though  met  as  to  the  circuit  court  by  Rev. 
Stat.  §§  649,  700,  U.  S.  Comp.  Stat.  1901, 
pp.  525,  570,  still  applies  to  the  district 
courts  (Rogers  v.  United  States,  141  U.  S. 
548,  35  L.  ed.  853,  12  Sup.  Ct.  Rep.  91). 
However,  if  we  assume  this  argument  to  be 
correct,  there  still  perhaps  may  be  gathered 
from  the  pleadings,  coupled  with  matters  of 
general  knowledge,  enough  to  present  the 
questions  which  the  plaintiff  was  entitled 
to  present  below,  and  therefore  we  proceed 
to  dispose  of  the  case  upon  the  merits. 

It  is  said  that  neither  the  Executive  nor 
Congress   could   have   taken   the   plaintiff's 
property,  and  that  therefore  they  could  not 
ratify  the  act  of  General  Brooke  so  as  to 
make  his  act  that  of  the  United  States  and 
to  exonerate  him.  But  it  has  been  held  that 
a  tort  could  be  ratified  so  far  as  to  make  an 
act  done  in   the  course   of   the  principal's 
business,  and  purporting  to  be  done  in  his 
name,  his  tort  (Dempsey  v.  Chambers,  154 
Mass.  330,  13  LJt.A.  219,  26  Am.  St.  Rep. 
249,  28  N.  E.  279),  and  it  may  be  assumed 
that  this  is  the  law  as  to  the  wrongful  ap- 
propriation of  property  which  the  principal 
retains    (Ibid.  332,  and  cases  cited).     The 
old   law,   which   sometimes,   at    least,    was 
thought    to    hold    the    servant    exonerated 
when  the  master  assumed  liability  (1  Rolle 
Abr.  2,  pi.  7;  95  [T.];  Cremer's  Case,  Godb. 
385,     389;     Laicock's     Case,     Latch,     187; 
Anonymous,  1  Mod.  209),  still  is  applied  to 
a  greater  or  less  extent  when  the  master 
is    the    sovereign     (The    Paqnete     Habana 
[United    States   ▼.   The   Paquete    Habana] 
189  U.  S.  453,  465,  47  L.  ed.  901,  903,  23  Sup. 
Ct.  Rep.  593).    It  is  not  necessary  to  con- 
sider what  limits  there  may  be  to  the  doc- 
trine, for  we  think  it  plain  that  where,  as 
here,  the  jurisdiction  of  the  case  depends 
upon  the  establishment  of  a  "tort  only  in 
violation  of  the  law  of  nations,  or  of  a 
treaty  of  the  United  States,"  it  is  impos- 
sible for  the  courts  to  declare  an  act  a  tort 
of  that  kind  when  the  Executive,  Congress, 
and    the    treaty-making    power    all    have 
adopted  the  act.    We  see  no  reason  to  doubt 
that  the  ratification  extended  to  the  conduct 
of  General  Brooke. 

But  we  do  not  dwell  longer  upon  the 
ratification  of  what  was  done  during  the 
military  occupation  of  Cuba,  or  consider 
the  question  whether  the  ratification  was 
needed,  because  we  agree  *with  the  opinion  [51] 
of  the  Secretary  of  War,  that  the  plaintiff 
had  no  property  that  survived  the  extinc- 
tion of  the  sovereignty  of  Spain.  The 
emoluments  to  which  she  claims  a  right 
were  merely  the  incident  of  an  oflfkce,  and 
were  left  in  her  hands  only  until  the  pro- 
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ceedings  for  condemnation  of  the  oflficc 
should  be  completed  and  she  should  be  paid. 
The  right  to  the  office  was  the  foundation 
of  the  right  to  the  emoluments.  Whether 
the  office  was  or  was  not  extinguished  in 
the  sense  that  it  no  longer  could  be  exer- 
cised, the  right  remained  so  far  that  it  was 
to  be  paid  for,  and,  if  it  had  been  paid  for, 
the  right  to  the  emoluments  would  have 
ceased.  If  the  right  to  the  office  or  to 
compensation  for  the  loss  of  it  was  ex- 
tinguished, all  the  plaintiff's  rights  were 
at  an  end.  No  ground  is  disclosed  in  the 
bill  for  treating  the  right  to  slaughter  cat- 
tle as  having  become  a  hereditament  inde- 
pendent of  its  source.  But  of  course  the 
right  to  the  office  or  to  be  paid  for  it  did 
not  exist  as  against  the  United  States  gov- 
ernment, and,  unless  it  did,  the  plaintiffs 
case  is  at  an  end. 
Judgment  affirmed. 
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JESSE  HOYT  SMITH,  Appt., 

V. 

WILLIAM  J.  RAINEY,  Lillian  Rainey,  his 
wife,  Frank  Luke,  and  John  Luke. 

(See  S.  C.  Reporter's  ed.  53-66.) 

Partnership  —  Hen   on    firm   assets    for 
repayment  of  advances. 

A  lien  in  favor  of  the  partner  contribut- 
ing the  entire  capital  and  necessary  ad- 
vances to  a  land  partnership  is  created  by 
a  provision  of  the  partnership  agreement 
for  the  repayment  of  the  whole  sum  ad- 
vanced by  him  for  the  venture  before  any 
division  of  profits  is  declared,  although 
some  earlier  provisions  in  the  agreement 
treat  the  advance  of  a  part  of  the  capital 
as  a  loan  to  the  other  partner. 

[No.  144.] 

Argued   and   submitted   March   3,  4,   1008. 
Decided  March  16,  1908. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Maricopa  County,  in  that 
territory,  sustaining  a  demurrer  to,  and  dis- 
missing, the  complaint  in  a  suit  to  enforce 
a  lien  upon  partnership  property  for  the  re- 
payment of  advances  made  by  one  partner 
to  the  firm.  Judgment  reversed  and  de- 
murrer overruled. 

See  same  case  below,  9  Ariz.  362,  83  Pac. 
463. 

The  facts  are  stated  in  the  opinion. 
M  Ii.  ed. 


Mr.  Lewis  M.  Ogclen  argued  the  cause, 
and,  with  ^fessrs.  James  G.  Flanders  and 
Ryan,  Opden,  &  Bottum,  filed  a  brief  for 
appellant: 

The  written  instrument  set  up  in  the  com- 
plaint must  be  construed  as  an  equitable 
nmrtpjnge. 

Walker  v.  Brown,  105  U.  S.  004,  41  L. 
ed.  870,  17  Sup.  Ct.  Rep.  453;  Ketcluim  v. 
St.  Louis,  101  U.  S.  300,  25  L.  ed.  999: 
Lef»ard  v.  Hodges,  1  Ves.  Jr.  477 ;  Re  Strand 
Music  Hall  Co.  3  De  G.  J.  &  S.  147 ;  Pinch 
V.  Anthony.  8  Allen,  539 ;  Leiweke  v.  Jordan. 
59  Mo.  App.  619;  Blackburn  v.  Twcedic.  GO 
Mo.  507;  Bryant  v.  Stephens,  58  Ala.  041; 
Smith  V.  Patton,  12  W.  Va.  554;  Powell  v. 
Jones,  72  Ala.  398;  Trimble  v.  Puckett,  9;{ 
Ky.  218,  19  S.  W.  591;  Ruffners  v.  Putney. 
12  Gratt.  551 ;  Spooner  v.  Sandilands.  I 
Younge  &  C.  Ch.  Cas.  390;  Smith  v.  Smith, 
51  Hun,  164,  4  N.  Y.  Supp.  669. 

Mr.  'Walter  Bennett  submitted  the  cause 
for  appellees: 

In  order  that  a  contract  may  be  con- 
strued to  create  an  equitable  lien  upon  real 
or  personal  property,  it  must  reveal  the  in- 
tention to  create  a  lien  upon  the  property 
itself,  as  distinguished  from  an  agreement 
to  apply  the  proceeds  of  a  sale  of  it,  or  its 
income,  to  the  payment  of  a  debt. 

1  Jones,  Liens,  §  32;  Vaniman  v.  Gard- 
ner, 99  111.  App.  345;  Cook  v.  Black,  54 
Iowa,  693,  7  N.  VV.  121. 

The  fact  that  the  appellant,  Smith,  paid 
more  than  his  proportion,  or  all,  of  the 
purchase  price  of  the  land,  gives  him  no 
lien  on  the  one- third  interest  conveyed  to 
Rainey. 

Brown  v.  Biidd,  2  Ind.  442;  Jones,  Liens, 
$§  70-75;  Printup  v.  Barrett.  40  G,a.  407; 
Weathersby  v.  Sleeper,  42  Miss.  732:  Gar- 
land V.  Hull,  13  Smedes  &  M.  70.  51  Am. 
Dec.  140;  Jones  v.  Kennedy,  138  Ala.  502, 
35  So.  465;  2  Spence,  Eq.  Jur.  804;  Sug- 
den,  Ven.  &  P.  902. 

The  appellees'  demurrer  does  not  admit 
all  the  allegations  of  the  complaint,  but 
admits  only  facts,  and,  of  the  facts  alleged, 
only  those  which  are  material  and  well 
pleaded;  and  it  does  not  admit  the  plead- 
er's conclusions  of  law  from  the  facts  plead- 
ed. 

Branham  v.  San  Jos6,  24  Cal.  585. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  on 
demurrer,  dismissing  the  appellant's  com- 
plaint. The  prayer  of  the  complaint  is  to 
have   declared   and   foreclosed   a    mortgage 
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lien  on  certain  land  as  against  the  defend- 
ants, who  also  claim  liens  upon  the  same, 
and  is  based  upon  a  written  agreement  set 
forth.  This  instrument  recites  that  the  ap- 
pellant and  William  J.  Rainey  have  bought 
the  land  for  $18,000,  in  the  proportions  of 
two  thirds  and  one  third,  respectively,  for 
the  purpose  of  improving  and  selling  it; 
that  the  whole  consideration  was  paid  in 
cash  by  the  appellant,  and  that  Rainey  has 
agreed  to  repay  the  one  third  with  interest. 
It  agrees  that  the  improvements  as  speci- 
fied shall  be  carried  on  with  reasonable 
diligence  and  dispatch,  and  that  the  appel- 
lant will  make  necessary  advances,  and  then 
goes  on:  "Fourth.  That  all  money  ad- 
vanced by  said  Jesse  Hoyt  Smith  in  said 
purchase,  as  well  as  all  such  as  shall  be 
hereafter  advanced  by  him  for  any  of  the 
purposes  aforesaid,  shall  be  considered  and 
treated  as  a  loan  or  loans  by  him,  and  shall 
be  paid  to  him  as  rapidly  as  possible  from 
the  receipts  from  the  sale  or  sales  or  other 
income  of  said  property  until  the  same  shall 
be  fully  paid  at  6  per  cent  per  annum  and 
before  any  division  of  profits  shall  be  made 
or  paid." 

The  argument  for  the  appellant  and  the 
decision  below  turned  mainly  on  the  suf- 
ficiency of  this  clause  to  create  a  lien. 
Standing  by  itself,  and  still  more  if  taken 
only  in  connection  with  the  next  clause, 
which  provides  that,  if  all  the  loans  have 
not  been  repaid  with  interest  in  five  years, 
Kainey  shall  repay  his  one  third  on  demand, 
it  well  might  be  held  not  to  be  enough.  It 
might  be  held  not  to  go  beyond  a  personal 
undertaking,  with  an  indication  of  a  fund 
as  the  limit  and  only  source  of  repayment 
until  five  years  should  have  elapsed.  But 
it  is  necessary  to  consider  the  whole  docu- 
ment. 
The  6th  clause  gives  Rainey  the  general 
[55]maTiagement,  *limiting  his  contracts  "on  ac- 
count of  said  property"  to  $5,000  without 
Smith's  written  consent,  requiring  agree- 
ment of  the  parties  as  to  prices  and  terms, 
and  providing  that  Rainey  shall  give  Smith 
true  accounts  "of  all  the  transactions  re- 
lating to  the  business"  and  full  informa- 
tion, etc.  The  7th  clause  provides  more 
specifically  for  Rainey's  keeping  books  of 
account,  to  be  always  open  to  Smith,  and 
for  his  sending  to  Smith  monthly  "an  ac- 
count in  full  of  all  transactions  during  the 
preceding  month,  including  all  contracts 
made  and  all  disbursements  and  receipts, 
and  showing  all  the  assets  and  liabilities  of 
the  partnership."  By  the  8th  clause  Rainey 
accepts  the  management  without  other  re- 
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muneration  than  his  one  third  of  the  net 
profits  of  the  business. 

The  0th  clause  reads  as  follows:  "That 
after  the  repayment  to  the  said  Jesse  Hoyt 
Smith  of  the  said  sum  of  eighteen  thousand 
dollars  ($18,000)  so  advanced  by  him  for 
the  purchase  of  said  tract,  and  his  repay- 
ment of  all  advances  which  shall  be  here- 
after made  by  him  on  account  of  said  prop- 
erty or  said  business,  together  with  inter- 
est on  all  such  sums  at  six  (6)  per  cent  per 
annum,  the  net  profits  of  said  land  and  said 
business  shall  be  divided  between  the 
parties  hereto  as  follows:  Said  Jesse  Hoyt 
Smith  shall  be  entitled  to  the  two  thirds 
(§)  thereof,  and  said  William  J.  Rainey  the 
one  third  (})  thereof;  and  the  losses,  if 
any,  shall  be  shared  between  the  parties  in 
ratio  aforesaid.  It  is  further  agreed  and 
understood  between  the  parties  hereto  that 
this  memorandum  of  agreement  is  made  for 
the  purpose  of  stating  explicitly  the  terms 
of  copartnership  on  which  the  said  Jesse 
Hoyt  Smith  and  William  J.  Rainey  have 
joined  in  the  purchase,  improvement,  and 
sale  of  said  tract." 

The  result  of  the  whole  agreement,  then, 
is  that  it  forms  a  partnership,  and  that 
when  it  comes  to  the  division  of  assets  the 
appellant  is  to  be  repaid,  not  merely  his 
share  of  the  capital,  but  the  whole  $18,000 
and  his  advances  before  any  profits  are  de- 
clared. This  means,  of  course,  that  he  is 
to  be  repaid  them  out  of  the  land  or  its  pro- 
ceeds. The  *advance  of  one  third  of  the  pur- [I 
chase  price,  which  appears  in  the  beginning 
as  a  loan  to  Rainey,  is  regarded  at  the  end, 
with  manifest  justice,  as  standing  on  the 
same  footing  as  the  later  advances  made 
more  specifically  to  the  business.  The 
whole  land  is  treated  as  firm  capital,  and 
the  whole  sum  paid  for  is  treated  as  having 
been  contributed,  as  in  fact  it  was,  by 
Smith,  and  as  contributed  to  the  firm. 

A  partner  has  a  lien  on  the  firm's  assets 
for  the  repayment  of  his  advances  to  the 
firm,  and  the  9th  clause,  providing  for  the 
Repayment  of  the  whole  sum  advanced  by 
Smith  for  the  venture,  means  that  he  shall 
be  repaid  out  of  the  land  regarded  as  as- 
sets. Taking  the  instrument  as  a  whole, 
we  are  of  opinion  that  it  gives  the  appel- 
lant a  lien.  Whether  the  defendants,  never- 
theless, may  not  be  entitled  to  priority,  is 
not  before  us  now.  The  only  ground  on 
which  the  demurrer  was  or  could  have  been 
sustained  was  that  the  plaintiff  had  no  lien 
at  all. 

Judgment  reversed. 

Demurrer  overruled. 
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ABMOUB    PACKING    COMPANY,    Peti 

tioner, 

V. 

UNITED  STATES.     (No.  467.) 


SWIFT  &  COMPANY,  Petitioner, 

V. 

UNITED  STATES.     (No.  468.) 


MORRIS  &  COMPANY,  Petitioner, 

V. 

UNITED  STATES.     (No.  469.) 


CUDAHY     PACKING     COMPANY,     Peti- 
tioner, 

V. 

UNITED  STATES.     (No.  470.) 

(See  S.  C.  Reporter's  ed.  66-89.) 

Carriers  ^  acceptance     of     rebates     by 
shipper  ^  secret  or  fraudulent  deTl<!e. 

1.  A  device  or  contrivance,  secret  or 
fraudulent  in  its  nature,  is  not  essential  to 
sustain  the  conviction  of  a  shipper  for  vio- 
lating the  Elkins  act  of  February  19,  1903 
(32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  880),  making  it  a 
criminal  offense  for  any  person  or  corpora- 
tion to  offer,  grant,  solicit,  give,  or  to  ac- 
cept or  receive,  any  rebate,  concession,  or 
discrimination  in  respect  to  transportation 
of  property  in  interstate  or  foreign  com- 


merce, whereby  any  such  property  shall,  by 
any  device  whatever,  be  transported  at  less 
than  the  carrier's  published  rates,  or  where- 
by any  other  advantage  is  given  or  dis- 
crimination practised. 

Courts  —  Federal  criminal  Jurisdicton  — 
venue  —  continuing  offense. 

2.  The  offense  of  obtaining  transporta- 
tion of  property  in  interstate  or  foreign 
commerce  at  less  than  the  carrier's  pub- 
lished rates,  created  by  the  Elkins  act  of 
February  19,  1903,  is  made  triable  in  any 
Federal  district  through  which  such  trans- 
portation is  had,  by  the  provision  of  that 
act  that  violations  shall  be  prosecuted  in 
any  court  of  the  United  States  having  juris- 
diction of  crimes  within  the  district  in 
which  such  violation  was  committed,  or 
through  which  the  transportation  may  have 
been  conducted. 

Courts  —  Federal  criminal  Jurisdiction 
—  venue  ^  continuing  offense. 

3.  The  requirement  that  the  prosecution 
of  crimes  against  the  United  States  be  had 
in  the  state  or  district  where  the  offense 
was  committed,  which  is  made  by  U.  S. 
Const.,  6th  Amend.,  is  not  violated  by  the 
provision  of  the  Elkins  act  of  February  19, 
1903,  under  which  the  offense  of  obtaming 
transportation  of  goods  from  Kansas  City 
to  New  York  City  at  less  than  the  carrier's 
published  rates  may  be  tried  in  any  Federal 
district  through  which  such  transportation 
was  conducted. 


Note. — Effect  of  statutory  provisions 
against  rebates  upon  contracts  for  trans- 
portation at  less  than  the  regular  rate. 

The  courts  have  unanimously  held  that 
contracts  for  interstate  transportation  at 
special  rates,  though  antedating  the  enact- 
ment of  the  Federal  interstate  commerce 
act,  forbidding  discriminations  in  freight 
rates,  became  invalid  upon  the  enactment 
of  the  statute.  Southern  Wire  Co.  v.  St. 
Louis  Bridge  &  Tunnel  R.  Co.  38  Mo.  App. 
191;  Bullard  v.  Northern  P.  R.  Co.  10 
Mont.  168,  11  L.R.A.  246,  3  Inters.  Com. 
Rep.  536,  25  Pac.  120;  Fitzgerald  v.  Fitz- 
serald  k  M.  Constr.  Co.  41  Neb.  374,  69 
N.  W.  838;  Fitzgerald  v.  Grand  Trunk  R. 
Co.  63  Vt.  169,  13  L.R.A.  70,  3  Inters.  Com. 
Rep.  633,  22  Atl.  76. 

A  contract  for  railroad  rebates  upon 
shipments  of  freight,  made  in  violation  of 
a  statute  forbidding  discrimination  in 
rates   between   shippers   and   places,   under 

rialty  of  fines,  is  void.  Indianapolis,  D. 
S.  R.  Co.  V.  Ervin,  118  111.  250,  59  Am. 
Rep.  369,  8  N.  E.  862. 

A  contract  for  a  less  rate  than  the  es- 
tablished rate,  and  therefore  void  under 
the  interstate  commerce  act,  does  not  be- 
come valid  and  binding  upon  the  carrier 
by  the  fact  that  the  carrier  lowered  the 
rate  after  such  contract  was  made,  to  con- 
form to  the  contract  rate,  subsequently 
restoring  the  former  rate.  Southern  R.  Co. 
T.  Wilcox,  99  Va.  394,  39  S.  E.  144. 

But  a  contract  for  special  rates,  in  viola- 
tion of  the  interstate  commerce  act,  will 
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not  invalidate  the  contract  of  affreight- 
ment so  as  to  exempt  the  railroad  company 
from  liability  on  its  bills  of  lading,  and 
prevent  a  recovery  by  the  shipper  for  loss 
or  damage  to  the  goods  while  in  course  of 
transporSettion.  Merchants'  Cotton  Press  & 
Storage  Co.  v.  Insurance  Co.  of  N.  A.  151 
U.  S.  368,  38  L.  ed.  195,  4  Inters.  Com. 
Rep.  499,  14  Sup.  Ct.  Rep.  367. 

Nor  can  a  carrier  escape  liability  to  the 
extent  of  their  value,  for  goods  lost  or  dam- 
aged while  in  transit,  by  reason  of  a  con- 
tract with  the  shipper  which  provided  that 
in  consideration  of  the  rate  given,  which 
was  less  than  the  regular  rate,  the  carrier 
should  be  legally  lifla>le  only  in  a  certain 
amount,  such  contract  being  void  as  viola- 
tive of  the  provisions  of  the  interstate  com- 
merce law.  Ward  v.  Missouri  P.  R.  Co. 
158  Mo.  226,  58  S.  W.  28. 

However,  a  shipper  obtaining  from  a  com- 
mon carrier  transportation  of  goods  from 
one  state  to  another  at  a  rate  specified  in 
the  bill  of  lading,  less  than  the  published 
schedule  rates  filed  with  and  approved  by 
the  Interstate  Commerce  Commission  and 
in  force  at  the  time,  whether  or  not  he  knew 
that  the  rate  obtained  was  less  than  the 
schedule  rate,  may  not  recover  the  goods,  or 
damages  for  their  detention,  upon  the  tender 
of  payment  of  the  amount  of  charges  named 
in  the  bill  of  lading,  or  of  any  sum  less 
than  the  schedule  charges.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Hefley,  158  U.  S.  99,  39  L. 
ed.  910,  15  Sup.  Ct.  Rep.  802;  Texas  &  P. 
R.  Co.  V.  Mugg.  202  U.  S.  242,  50  L.  ed. 
1011,  26  Sup.  Ct  Rep.  628;   Southern  R. 
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OKTrlBTB  —  aoc«pt«no«  of  relMtl«  hf  shtp- 
per  —  exports   nnder   thronsb   bill   of 

4.  Shipments  under  a  through  bill  Of 
Uding  from  an  interior  point  in  the  United 
Statee  to  a  foreign  port  are  embraced  in 
the  provisions  of  the  Elkins  act  of  February 
19,  1S03,  making  it  an  offense  againit  the 
United  States  to  obtain  the  transportation 
of  property  in  Interstate  or  foreign  com- 
merce at  \etB  than  the  carrier's   published 

Commerce  —  export  duties  or  taxes. 

6.  The  mere  incidental  effect  upon  ex- 
ports which  maj  be  produced  by  applying 
to  a  shipment  from  an  interior  point  of  the 
United  States  to  a  foreign  port  the  provi- 
sions of  the  Elkins  act  of  February  19, 
1B03.  making  it  an  offense  against  the 
United  States  to  obtain  the  transportation 
of  property  in  interstate  or  foreign  com- 
roerce  at  less  than  the  carrier's  ^mblished 
ratos,  does  not  render  such  provisions  re- 
pugnant to  U.  S.  Const,  art.  1,  S  9,  f  6. 
forbidding  the   levying  of   export  taxes  or 

Commerce  — preference  of  ports, 

6.  Preference  is  not  given  to  the  ports 
of  one  state  over  those  of  another  by  ap- 
plying to  articles  intended  for  foreign  ex- 
port the  provisions  of  the  Elkins  act  of 
February  IB,  1903,  making  it  an  offense 
against  the  United  States  to  accept  trans- 
portation of  goods  in  interstate  or  foreign 
commerce  at  less  than  the  carrier's  pub- 
lished rates. 


Carriers  —  acx^ptanoe  of  rebate  brsbip- 
per  — contract  axlag  former  rate  aa 
defense. 

7.  A  shipper  is  guilty  of  accepting  trans- 
portation at  less  than  the  carrier's  pub- 
lished rates,  in  violation  of  the  Elkins  act 
of  February  19,  1903,  where,  after  the  car- 
rier has  duly  established  a  higher  rate,  be 
secures  such  transportation  at  the  rate 
agreed  upon  in  a  prior  contract  with  th« 
carrier,  which  was  the  legal,  published,  and 
filed  rate  when  the  contract  was  nindc.  since 
the  statute,  being  then  in  force,  is  read 
into  such  contract,  and  becomes  a  part 
of  it. 

Indictment  ^  salTlcicncy  —  charginc 
shipper  with  acceptlni;  rebatoi. 

8.  An  indictment  charging  a  shipper  with 
securing  transportation  of  goods  in  inter- 
state or  foreign  commerce  at  less  than  the 
carrier's  published  rates,  in  violation  of  the 
Elkins  act  of  February  19,  1903,  is  suffi- 
cient where  it  charges  each  and  all  of  the 
elements  of  the  offense,  with  allegations  of 
time,  place,  kind  of  goods,  and  name  of  car- 
rier, averring  the  fixing  of  the  published 
rate,  the  changing  of  the  rate,  and  the  new 
publication,  the  shipper's  knowledge  of  this 
change,  and  the  carriage  of  the  goods  over 
a  described  route  at  a  concession  of  the 
difference  between  the  two  rates. 
Appeal  — prejudicial  error  — sabmlttlng 

question  to  Jury. 

B.  Submitting  to  the  jury  on  a  [irosecn- 
tion  against  a  shipper  for  accepting  re- 
bates in  violation  of  the  Elkins  act  of  Fel>- 


Co.  V.  Harrison,  119  Ala.  639,  43  L.R.A. 
386,  72  Am.  St.  Rep.  936.  24  So.  562  (Over- 
ruling Mobile  t  O.  R.  Co.  v.  Diamukes,  04 
Ala.  131,  17  L.R.A.  113,  4  inters.  Tom. 
Bep.  200,  10  So.  28BI  ;  Church  v.  Minneapo- 
lis A  St  L.  R.  Co.  14  S.  D.  443,  8S  N.  W. 
1001. 

Where   a   common   carrier   who  has   com- 
plied with  the  terms  of  the  interstate  com- 


lading  a  rate  less  than  the  full  schedule 
rate,  it  is  not  thereby  precluded  from  col- 
lecting the  full  schedule  rate.  Savannah, 
F.  4  W.  R.  Co.  V.  Bundick,  84  Ga.  775,  5 
Inters.  Com.  Rep.  28B,  21   S.  E.  096. 

And  where  the  shipper  has  paid  full 
rates,  he  cannot  recover  charffes  in  excess 
of  the  amount  stipulated  for  in  a  contract 

froviding  for  a  rate  less  than  that  exacted 
rom  others  under  the  same  conditions,  and 
therefore  void  under  the  interstate  com- 
merce act.  Kiier  v,  Texarkana  t  Ft.  S. 
R.  Co.  66  Ark.  348,  50  S.  W.  871  (writ  of 
error  dismissed  in  1T9  U.  S.  199,  45  L.  ed. 
162,  21  Sup.  Ct.  Rep.  100)  ;  Missouri,  K. 
A  T.  R.  Co.  V.  Bowles,  1  Ind.  Terr.  250,  40 
8.  W.  899;  Atchison,  T.  A  S.  F.  R.  Co.  v. 
Holmes,  18  Okla.  92,  90  Pac.  22. 

But  in  Chicago,  R.  1.  ft  P.  R.  Co.  v.  Gard- 
ner (Tex.Civ.App.)  86  S.  W.  793,  a  carrier 
was  held  liable  to  a  shipper  for  charges  in 
excess  of  the  rate  contracted  for,  where  it 
appeared  that  the  legally  established  rata 
ess 


had  not  been  posted  in  the  station  at  the 
shipping  point,  as  required  by  the  inter- 
state commerce  act,  and  the  carrier's  agent 
there  was  not  notified  of  its  existence,  but 
acted  on  the  tariff  sheet  in  his  possession, 
and  made  the  rate  to  the  shipper  therefrom, 
though  such  rate  was  lower  than  the  rate 
promulgated  by  the  Interstate  Commerce 
Commission, 

In  Pond-Decker  Lumber  Co.  v.  Spencer, 
30  C.  C.  A.  430,  58  U.  S.  App.  173,  8U  Fed. 
84(1,  it  was  held  that  an  initial  carrier  could 
not  escape  liability  for  misrouting  a  ship- 
ment, on  the  ground  that  a  rate  given  to  a 
shipper  by  the  agent  of  a  connecting  car^ 
rier  was  in  violation  of  the  Interstate  Com- 

A  connecting  carrier  la  entitled  to  de- 
mand and  receive  upon  an  interstate  Bhi|>- 
ment  the  rate  as  established  under  the  in- 
terstate commerce  act,  though  in  excess  o( 
the  rate  agreed  upon  in  the  bill  of  lading 
issued  by  the  initial  carrier  I  San  .Antonio 
t  A.  P.  R.  Co.  V,  Clements,  20  Tex,  CiT. 
App.  4BB,  49  S.  W.  913),  whether  the  stipu- 
lated rate  was  obtained  bv  fraudulent  rep- 
resentations on  the  part  of  the  shipper  (St. 
Louis  ft  S,  F.  R,  Co,  v.  Ostrander,  66  Ark. 
567,  52  S.  W.  435),  or  whether  such  raU 
was  the  result  of  a  mistake  on  the  part  of 
the  agent  of  the  initial  carrier  (Chicago, 
R.  I,  ft  P.  R.  Co,  V.  Hubbell.  64  Kan.  232, 
6  Inters.  Com.  Rep.  241,  68  Pac.  266). 

■•t  V.  B. 


IWT.  Ahmoub  PACKnia  Co.  ▼.  UntiiD  Stars. 

Tuary  19,  1903,  tbe  question  whettier  or  not  United  States  v.  Milwaukee  Refrigerator 

tbere  waa  ■  device  to  Avoid  the  operation  rrmsit  Co.   142  Fed.  262. 

ot  the  •«*  and  to  obtain  the  transportation  ^,e  ^o^d  "device"  cannot  be  taken  from 

at  less  than  the  carrier's   published   rates,  |.|,g  gtatute.  (or  it  la  a  word  of  well-defined 

did  not  prejudice  the  accused,  where,  under  j  „,pjnin_ 

that   act,   no   device   or   contrivance,   secret  ^  i™    ».  ir'_   c  .   «»™   oj  -j         aab     i 

or  fraudulent  in  its  nature,  is  requisite  to  /Am    *  Eng   Enc   Law   2d  cd.  p.  448;  1 

the  commission  of  the  offense,   any   means  Bouviers  Law  Diet.  (Rawle'a  Rev.)  ;  Black's 

tw    which    transportation    hy    a    concession  Law   Diet.;   Portia  v.  State,   27   -irk.   362; 

from    the   established    rate   was    had   being  State  v.  Blackstone,  116  Mo.  427,  22  S.  W. 

sulQcient  to  work  a  conviction.  S70. 

Carriers  — acceptance      of      rebate      by  Not  only  was  it  necessary   for  thf  ship. 

shipper — crtnitnal   lnt«*iit.  per   to  use  some  device,  but  In-  must   have 

10.  Intentionally     accepting     transporta-  irnown  what  tbe  Urilf  was.  and  used  the  de- 

tton  ot  goods  in  interstate  or  foreign  com-  ^j,^  („  evade  it 

mere  at  1«»  than  the  carrier's   published  ponj.Dccfcer   Lumber   Co.   v.   Spencer,   30 

rates,  which  is  forbidden  by  the  Elkins  act  _    _     .      .„„     ..   ,.    „     .         ..^    ^^   „   . 

of   February   19,   1003.  h   sufficient  to  sus-  ^\f;^:*^%:'^,   ^     ^,,.:^PP\^'^-   f .  ^^''■ 

Uin  a  conviction   under  that  act.  although  "48;  Lnited  States  v.  Milwaukee  Rcfriirt-ra- 

such   action  may   have  been   taken  in  good  tor  Transit  Co.  aiipra. 

laitk,  under  a  claim  of  legal   right.  'Hie   Elkins  act  is  unconstitutional   if   it 

is  to  be  construed  to  authori;-e  n   projecii- 

(Nos.  467,  408,   469,  470.]  tion  of  the  shipper  outside  of  the  diatrirt  in 

which   the  conccnsion  was   obtained.     So   it 

Argued  January  20,  21,  22.  1908.     Decided  *"*  d.?cided  as  to  the  act  ot  I!I03,  32  Slat. 

iLrch    16,    1908.  »'   L.   847,   chap.    708,   U.    S.    Cnmp.   SUt. 

Supp.    1907.    p.    880.    proliibitiUfT    shijiiicr* 

ON  WRITS  ot  Certiorari   to  the  United  IfT  fll'^'n"^-"""^,' ■!!!!  I:!*",  ""^'^r/;-  "r? 

StaUs  Circuit  Court  of  Appe"ls  for  the  ^4     ^=04^' F^^,  n« M'Setf:;       8  ."  24 

fufconSrs!n%rj:stSSfo?X  SUt.  at  L.  .,82    chap.' 104.  prohibiting  U.e 

Western   District   of   Missouri   for   securing  «>;■'"(!   of   rel«,tes   by    tW   carn.r      l  mt.d 

transporUtion    of    good,    in    interstate    or  ^;''*%;:   ^r^^"",''  '  F      " ,  ,\         .    1  h      : 

,      .'^                           .    1         Ik         iv  App.  24(.  53  Fed.  17    :  and  the  anti-  otterv 

foreign    commerce    at    less    than    the    car-  .    ,,   „   „        c.  .    .  oon.                   >   i     n- 

r      1.1-i.j       1          i«_j  set.  V.  S.  Rev.  Stat,  t  38i)4.  as  anii'mled.  2I> 

'       -     .               ,  .  1   ■      .1.         ■   -  _  to  authorize  a  prosecution  in  a  district  to 

The  facts  are  stated  in  the  opinion.  ,■.,■,          ..                    -i  j       i         .i       i 

■^  which  the  matter  was  mailed,  where  the  of- 

Mr.  Frank  Hacennan  argued  the  cause,  fenge  cliarf;ed  was  dcpoititin^  the  mutter  in 

and,    with   Messrs.    John   C.    Cowin,   A.   R.  the  mail   (United  States  v.  Conrad,  50  Fed. 

Urion,  Henry  Veeder.  and  M.  W.   Borders,  4CC|. 

filed  a  brief  for  petitioners:  The  same  result  has  been  i-pKclied  in  the 

None  of  the  criminal  features  of  the  first  state   courts.      Thus,  where   state   constitu. 

Interstate  commerce  act — that  of  February  tional    provisions   limit    the   prottecution   to 

4,   1887.   f   10 — applied  to  tlie  shipper,  al-  the  county   where  the  crime   i!<   committed, 

though  they  were  severe  as  against  the  car-  state  legislatures  have  frequently  atlcnipted 

rier.  to  enact  statutes   saying  that   the  prosecn. 

By  the  act  ot  March  2.  1889,  the  shipper  tion  could  be  at  some  other  place,  hut  the 

was  made  criminally  liable  for   fraudulent  courts,  with  great  unifomiily.  have  declared 

conduct  in   tbe  use  of  particular   kinds   ol  such  legislation  unconstitutional, 

devices.  Ex  parte  Slater.  72  Mo.  102 ;  SUte  v.  Mc- 

United  States  v.  Hanley.  71   Fed.  677.  Oraw,  87  Mo.  161;  State  v.  Hatch.  01   Mo. 

The  Elkins  act  should  have  read  into  it  568,  4  S.  W.   602;   SUte  v.  Anderson,   191 

the  language  of  the  act  of  1889,  by  making  Mo.   145.   90   S.   W.   05:   Craig  v.   State.   3 

wilfulness   and   knowledge   an   element.      II  Heisk.  227;  State  v.  Smiley,  98  Mo.  606.  12 

such  vieT#iB  not  adopted,  then  the  statute  i*  S.  W.  247;   Stale  v.  Dempsey,  04   Ga.  766, 

incomplete,    and,    to    be    sustained    at    all.  22  S.  E.  57 :   Dougan  v.  State,  30  Ark.  41 ; 

must,  as  said  in  United  States  v.  Carll,  lOE  State  v.  Lowe,  21  W.  Va.  782,  45  Am.  Rep. 

V.   S.  611,  26  L.  ed.   1135.  be  read   in   the  670;    Armstrong   v.    State,    1    Coldw.    339; 

light  of  the  common  law.  leaving  the  court  Swart  v.   Kimball,   43  Jlich.   443.  J   N.   W. 

to  infer  that  the  legislative  intent  was  onlj  635 ;  Kirk  v.  State.  1  Coldw.  345 ;   State  v. 

to  create  guilt  on  the  part  of   the  shippei  Denton,  6  Coldw.  639;  Wheeler  v.  State.  24 

If  he  knew  of  the  published  tariff,  and  then  Wis.  62. 

by  some  device  obtained  a  concession  there-  The  offense  was  eom|>]ete  in  K,iiisn«. 

under.  Dealy   t.   United   States,   152   U.   S.   539. 

6t  L.  «d.  <(83 
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647,  38  L.  ed.  545,  548,  14  Sup.  Ct.  Rep. 
680;  Re  Belknap;  Davis  v.  United  States; 
United  States  v.  Fowkes, — supra. 

Transportation  played  the  same  part  in 
the  commission  of  the  ofTense  under  the  for- 
mer acts  as  it  did  under  the  Elkins  act, 
and  no  more. 

United  States  v.  Fowkes;  Re  Belknap, 
and  Davis  v.  United  States, — supra. 

If  a  prosecution  can  be  had  in  each  dis- 
trict through  which  the  shipment  passed, 
it  can  only  be  upon  the  theory  of  a  new 
offense  being  committed  by  the  shipper  in 
each  district,  and  upon  the  theory  that  no 
completed  ofTense  was  committed  in  Kansas. 

State  V.  McGraw,  87  Mo.  164. 

The  purpose  of  art.  3,  §  2,  of  the  Consti- 
tution, and  the  6th  Amendment  thereto,  was 
to  give  to  the  defendant  the  benefit  of  an 
indictment  by  and  a  trial  before  a  jury  of 
his  neighbors,  or  of  the  community  in  which 
the  offense  was  committed,  and  to  protect 
him  against  a  trial  as  a  stranger  in  a 
strange  land  where  he  had  never  been  and  in 
which  he  had  committed  no  act. 

Tinsley  v.  Treat,  205  U.  S.  20,  51  L.  ed. 
689,  27  Sup.  Ct.  Rep.  430;  Beavers  v.  Hen- 
kel,  104  U.  S.  73,  83,  84,  85,  48  L.  ed.  882, 
880,  887,  24  Sup.  Ct.  Rep.  605;  Thompson 
V.  Utah,  170  U.  S.  343,  349,  350,  42  L.  ed. 
1061,  1066,  18  Sup.  Ct.  Rep.  620;  West  v. 
Gammon,  39  C.  C.  A.  271,  98  Fed.  427; 
Burton  v.  United  States,  196  U.  S.  283,  304, 
49  L.  ed.  482,  489,  25  Sup.  Ct.  Rep.  243. 

Whenever  a  law  is  practically  unintelli- 
gible, or  so  uncertain  that  it  cannot  be  en- 
forced, it  is  void. 

That  portion  of  the  United  States  Con- 
stitution (art.  1,  f  9)  prohibiting  a  tax  or 
duty  to  be  laid  upon  exported  articles  is  a 
guaranty  against  any  form  of  legislation 
which  burdens  exportation. 

Fairbank  v.  United  States,  181  U.  S.  283, 
290,  293,  45  L.  ed.  862,  866,  867,  21  Sup. 
Ct.  Rep.  648. 

The  act  as  construed  gives  a  distinct  pref- 
erence to  those  ports  which  are  reached  by 
water,  as  against  those  which  are  reached 
only  by  land. 

The  shipper  in  the  country  that  reaches 
our  ports  by  water  is  free  and  untrammeled. 
The  shipper  in  the  interior  of  the  country, 
who  cannot  reach  our  ports  by  water,  is  not 
thus  free  and  untrammeled,  because  of  this 
discriminative,  partial,  and  unjust  regula- 
tion of  commerce. 

Passenger  Cases,  7  How.  284,  420,  12  L. 
ed.  702.  759;  Ward  v.  Maryland,  12  Wall. 
418,  430,  20  L.  ed.  449,  453;  Fairbank  v. 
United  States,  181  U.  S.  283,  294,  45  L.  ed. 
862,  867,  21  Sup.  Ct.  Rep.  648. 

A  carrier  can  make  a  contract  to  carry 
for  a   fixed   period  at  the  then  published 
rates. 
€34 


Cincinnati,  y.  O.  &  T.  P.  R.  Co.  t.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
194,  40  L.  ed.  935,  939,  5  Inters.  Com.  Rep. 
391,  16  Sup.  Ct.  Rep.  700;  Pond-Decker 
Lumber  Co.  v.  Spencer,  30  C.  C.  A.  430,  58 
U.  S.  App.  173,  86  Fed.  848;  4  EllioU,  Bail- 
roads,  §  1560;  Memphis  k  C.  Packet  Co.  y. 
Abell,  17  Ky.  L.  Rep.  191,  30  S.  W.  659;  Bald- 
win  v.  Liverpool  &  G.  W.  R.  Co.  11  Hun» 
500,  Aflfirmed  in  74  N.  Y.  132;  Chicago  &  A. 
R.  Co.  V.  Chicago,  V.  &  W.  Coal  Co.  79  111. 
126;  Atlanta,  K.  k  N.  R.  Co.  v.  Home,  106 
Tenn.  73,  59  S.  W.  135;  Gulf,  C.  &  8.  F. 
R.  Co.  V.  Leatherwood,  29  Tex.  Civ.  App. 
507,  69  S.  W.  121 ;  Southern  Kansas  R.  Co. 
V.  J.  W.  Burgess  Co.  (Tex.  Civ.  App.)  90 
S.  W.  192;  Haurigan  v.  Chicago  &  N.  W. 
R.  Co.  (Neb.)    113  N.  W.  985. 

Having  made  the  contract  in  accordaaos 
\\ith  the  schedule,  it  was  the  duty  of  the 
carrier  to  keep  such  schedule  in  force,  and 
to  carry  for  all  others  at  the  same  rate. 
Hence,  there  was  no  right  to  change  the 
tariff  during  the  life  of  the  contract. 

Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co. 
84  Miss.  339,  66  L.R.A.  453,  37  So.  137; 
Delaware,  L.  &  W.  R.  Co.  v.  Kutter,  77  C. 
C.  A.  315,  147  Fed.  61,  203  U.  S.  588,  51  L. 
ed.  330,  27  Sup.  Ct.  Rep.  776. 

It  was  fatal  to  omit  the  allegation  that 
the  concession  was  obtained  by  a  device,  this 
being  an  element  of  the  statutory  offense. 

United  States  v.  Cook,  17  Wall.  168.  172, 
21  L.  ed.  538,  539;  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  556,  23  L.  ed.  588,  593; 
United  States  v.  Mann,  95  U.  S.  583,  24  L. 
ed.  532;  United  States  v.  Hess.  124  U.  S. 
483-486,  31  L.  ed.  516-518,  8  Sup.  Ct.  Rep. 
571;  Evans  v.  United  States.  153  U.  S. 
584-587,  38  L.  ed.  830-832,  14  Sup.  Ct.  Rep. 
934 ;  United  States  v.  Brazeau,  78  Fed.  465. 

Even  in  statutory  offenses  of  the  charac- 
ter in  question,  there  is  an  exception  to  the 
general  rule  that  it  is  suflficient  to  charge 
the  offense  in  the  language  of  the  statute. 

United  States  v.  Hess,  supra;  Evans  t. 
United  States,  153  U.  S.  584,  38  L.  ed.  830, 
14  Sup.  Ct.  Rep.  934 ;  Keck  v.  United  States, 
172  U.  S.  434,  436,  43  L.  ed.  505,  507.  19 
Sup.  Ct.  Rep.  254 ;  United  States  v.  Britten, 
107  U.  S.  655,  669,  27  L.  ed.  520,  525,  2  Sup. 
Ct.  Rep.  512;  United  States  v.  Northway, 
120  U.  S.  327-332,  30  L.  ed.  664-666,  7 
Sup.  Ct.  Rep.  580;  Batchelor  v.  United 
States,  156  U.  S.  426,  37  L.  ed.  478,  15  Sup. 
Ct.  Rep.  446 ;  United  States  v.  Eno,  56  Fed. 
219;  Pettibone  v.  United  States,  148  U.  8. 
202.  37  L.  ed.  422,  13  Sup.  Ct.  Rep.  542; 
United  States  v.  Kelsey,  42  Fed.  890; 
United  States  v.  Smith,  45  Fed.  563;  Re 
Benson,  58  Fed.  971;  United  States  ▼. 
Beatty,  60  Fed.  743;  Re  Huntington,  68 
Fed.  883. 

Aa  against  the   shipper,  there   must  be 
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i«*d  into  tbe  act  tha,t  the  ihlpper,  to  be 
guilty,  moat  have  known  of  tbe  ttriff,  and, 
knovlng  thereof,  used  tome  devioe  hy  which 
tlw  coneeaaion  was  obtained. 

Fond-Decker  L-umber  Co.  t.  Speneer,  30 
C  C.  A.  430,  58  U.  S.  App.  173,  88  Fed. 
Si9;  United  States  v.  Milwaukee  SefriRera- 
tor  Transit  Co.  142  Fed.  252;  United  States 
».  Carll,  105  U.  S.  611,  613.  26  L.  ed.  1136, 
113«;  Pettibone  t.  United  States,  14S  U.  8. 
1ST,  202,  206,  37  L.  ed.  419,  422,  424,  13  Sup. 
Ct.  Rep.  042;  United  Statea  v.  Slenker,  32 
Fed.  604;  United  State*  v.  Taylor,  57  Fed, 
a94. 

The  facta  were  agreed  upon,  and  a  quea. 
tion  of  law  arose  aa  to  whether  the  partica 
naed  a  device. 

Com.  ex  rel.  Atty.  Qen.  v.  New  York,  L, 
E.  ft  W.  R.  Co.  132  Pa.  591,  7  L.R.A.  634. 
10  Atl.  261 ;  Reaffirmed  in  139  Pa.  4S7,  21 
Atl.  628. 

No  reference  to  any  device  was  made  in 
the  indictment.  Hence,  the  charge  in  aub. 
mitting  that  question  enlarged  the  isauea. 
If,  as  claimed,  the  indictment  was  bad  be- 
eauae  it  charged  no  device,  it  could  not  be 
cured  by  the  charge.  If  it  was  good  without 
this  averment,  it  waa  an  enlargement  of  tbe 
iaauea  to  aubmit  it.  In  either  event  the 
charge   was    erroneoua. 

Scott  ■».  Lont,  7  Pet.  596,  607,  B  L.  ed. 
707,  801;  11  Enc.  PI.  ft  Pr.  pp.  168,  1S9, 
161,  163,  167. 

The  same  kind  of  a  contract,  in  principle, 
has  been  i  n  force  for  years  with  the  Chicago 
Great  Western  Railway  Company,  and,  it 
not  expresaly  approved,  it  hag  not  met  the 
diaapproval  of  either  the  Interstate  Com- 
merce Commission,  or  the  courts,  although 
there  fully  conxidcred. 

Interstate  Commerce  Commission  t.  Chi- 
cago G.  W.  R.  Co.  141  Fed.  1003. 

Another  contract,  like  this  in  principle, 
was  that  agreeing  to  carry  for  a  certain 
period  at  certain  rates  the  traffic  of  a  milk 
ahipper. 

Delaware,  L.  ft  W.  R.  Co.  v.  Kutter,  77 
C.  C.  A.  315,  147  Fed.  51,  203  U.  S.  688. 
SI  L.  ed.  330,  27  Sup.  Ct  Rep.  776. 

Even  if  a  statute  does  not  use  the  words 
"wilfully  or  intentionally,"  or  make  totenter 
necessary,  still  it  will,  by  construction,  be 
made  to  mean  that  there  must  have  been 
knowledge  of  wrongdoing  and  actual  guilty 
Intent,  unless,  possibly.  In  cases  where  a 
specific  act  is  unconditional  1y  made  an  of. 

United  States  v.  Carll;  Pettibone  v.  Unit- 
ed States;  United  Statu  v.  Slenker;  United 
SUtea  V.  Taylor;  United  SUtes  v.  Hllwau. 
Icee  Refrigerator  Transit  Co, — nipra;  Pot- 
*.er  V.  United  SUtes,  166  U.  S.  438,  447,  39 
L.  ed.  214,  £18,  IS  Sup.  Ct  Rep.  144;  Fel- 


Mr.  John  C  Cowin  also  argued  the  cauae 
and  filed  a  brief  for  petitioner,  the  Cudaby 
Packing  Company: 

The  interstate  commerce  law  was  enacted 
to  facilitate  commerce,  and  not  to  impair 
it.  Eliminate  from  it  the  element  of  con- 
tract exceeding  ten  days'  duration,  and  its 
impairment  would  be  beyond  estimate. 

Texas  4  P.  R.  Co.  v.  Interatate  Com- 
merce Commiasion,  162  U.  S.  218,  40  L.  ed. 
947,  6  Inters.  Com.  Rep.  40S,  16  Sup.  Ct. 
Rep.  666. 

A  contract  will  he  conatrued,  if  possible, 
as  being  made  for  a  legal,  rather  than  an 
illeifal,  purpoae. 

Hobba  v.  McLean,  117  U.  S.  569.  29  L.  ed. 
941,  6  Sup.  Ct.  Rep.  870;  United  States  v. 
Central  P.  R.  Co.  118  U.  S.  235,  30  L.  ed. 
173,  8  Sup.  Ct.  Rep.   1038. 

The  rule  that  penal  laws  are  to  be  con- 
strued strictly  is  perhaps  not  much  less  old 
than  construction  itself. 

Clarke  ft  M.  Crimes,  2d  ed.  »  66,  56,  75. 

The  rule  that  mistake  of  law  is  no  defense 
does  not  apply  where  a  specific  evil  intent 
is  an  essential  element  of  the  offense  charged. 

Pond'Decker  Lumber  Co.  v.  Spencer,  30 
C.  C.  A.  430,  58  U.  S.  App.  173,  86  Fed. 
846;  Mobile  ft  0.  R.  Co.  v.  Dismukes,  04 
Ala.  131,  17  L.R.A.  113,  4  Inters.  Com.  Rep. 
200.   10  So.  289;   Re  Belknap,  96  Fed.  617. 

The  law  intended  to  punish  only  an  active 
and  wilful  violator  of  its  proviaiona. 

United  States  v.  Michigan  C.  R.  Co.  S 
Inters.  Com.  Rep.  287,  43  Fed.  30. 

Attorney  General  BonaparM,  Aasistant 
to  Attorney  General  Pardy,  and  Mr.  A.  S. 
Van  Talkenbnrgh,  argued  the  cause  and 
filed  a  brief  for  reapondent: 

Not  only  is  the  direct  granting  of  un- 
just discrimination,  and  the  acceptance  of 
direct  rebates  and  eoncesstons,  prohibited, 
but  also  the  granting  and  acceptance  of 
such  as  are  cloaked  in  tbe  guise  of  soma 
specious  device,  of  any  nature  whatsoever. 

United  Statea  v.  Tozer,  2  L.R.A.  444,  2 
Inters.  Com.  Rep.  422,  37  Fed.  636;  United 
SUtes  V.  SUndard  Oil  Co.  146  Fed.  719; 
New  York,  N.  H.  ft  H.  R.  Co.  t.  InteraUte 
Commerce  Commission,  200  U.  S.  361,  301, 
302,  50  L.  ed.  515,  621,  622,  26  Sup.  Cb 
Rep.  272. 

The  courts  have  on  more  than  one  occa> 
sion  evidenced  their  disapproval  of  attempU 
to  narrow  the  construction  of  aUtutcs  ao 
as  to  destroy  their  remedial  efficacy  and 
prevent  the  accomplishment  of  the  publie 
purpose  for  which  tbey  were  intended. 

Miller  v.  United  SUtes,  66  C.  C.  A.  309, 
133  Fed.  340;  Harris  v.  Rosenberger,  13  L. 
R.A.(N&1  762,  78  C.  C.  A.  225,  145  Fed. 
466. 
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SovKEiiB  CocBT  or  THB  Urited  Statu.                        Oct,  Tax, 

Congreas  knew  thkt  It  could  not  arbitr^  and   the  various   ftcta   kmendatory   thereto, 

rily  select  a  district  or  districts  in  deflaoce  has  undertaken  to  regulate  such  commeree. 

of  the  Constitution.     It  had  airmdy,  in  the  Texas  ft  P.  R.  Co.  v.  Interstate  Commeree 

charging  part  of  the  act,  linked  the  unlaw-  CommtSBion.  162  U.  S.  I9T,  40  L.  ed.  940,  S 

ful  act  of  rebating  inseparably  with  the  act  laters.  Com.  Rep.  406,  16  Sup.  Ct.  Rep.  66G. 

of  transportation.     It  intended  b>-  that  por-  The   discretion    was    with   Congress,   and 

tlon  of  tlie  act,  and  by  the  section  providing  with  Congress  atone,  and  the  courts  eanuot 

for  the  place  of  proaeeution,  to  stamp  the  do  otherwise  than  enforce  the   plain   provl' 

crime  as  a  continuing  one,  which  should  live  sions  of  the   legislatit-e  act. 

and  might  be  punished  in  every  judicial  dis-  Interstate  Commerce  Commission  v.  Biim- 

trict  through  which  the  transportation  was  son,  154  U.  S.  447,  38  L.  ed.  104T,  4  Inten. 

conducted.  Com.  Rep.  E4S,  14  Sup.  Ct.  Rep.  1125. 

Davia  v.  United  SUtes,  43  C.  C.  A.  44S,  The    principal    objects   of    the    interaUte 

104  Fed.   130.  commerce  act  were  to  secure  just  and  rea- 

The  orfcnse  of  giving  or  receiving  rebates  sonable  charges  for  transportation,  to  pro- 

or   concessions   may  be   considered   to   have  hibit   unjust   discriminations   in   the   rendi- 

arrived  at  such  a  stage  as  to  be  susceptible  tion  qf  like  services  under  similar  circum- 

of  prosecution  whenever  the  transportation  stances  and  conditions,  and  to  prevent  un- 

has  started  by  the  delivery  of  the  property  due  or  unreasonable  preferences  to  persons, 

to   the   carrier,    and    the   olTense   continues  corporations,  or  localities. 

and   i<  ever   present  until   that  transporta-  Interstate  Commerce  Commission  v.  Haiti- 

tion  is  mmi'Ltcd.  more  &  O.  R.  Co.  145  U.  S.  263,  30  L.  ed. 

Bho.lis  v,  Iowa.  170  U.  S.  412,  42  L.  ed.  699.   4   Inters.   Com.   Rep.  92,   12   Sup.   Ct 

108S.    IH    Sup.    Ct.    Rep.   664:    Heyman    v.  Rep.  844. 

Roiitbfrn   li.   Co.  20.1   U.   S.  270,   51   L.  ed.  The  Interstate  Commerce  Commission,  tn 

178.  -'l  Sup.  Ct.  Bcp.   104.  Be  Tariffs  on  E.iport  &  Import  Traffic,   10 

Tlic   doctrine   of   a   continuing   offense   is  Inters.  Com.  Rep.  6S,  held  that  the  act  re- 

not  a  new  one,  nor  is  the  practice  of  prose,  quires  the  publication  of  import  and  e.tiwrt 

cution     in     more     districts     than     one     an  tariffs,  and,  in  a  very  complete  and  urell-con- 

anouialy  under   the  Constitution.  sidered  opinion,  ghea  its  reasons  therefor. 

Slate  V.  Smith.  66  Mo.  CI;   State  V.  Me-  The     Commission     had     theretofore     re- 

Gra«-.  87  Mo.   Ifll :   Slate  v.  Hatch.  HI  Mo.  peatedl.v  held  that  export  and  import  rates 

668.  4  S.  W.  502;  Re  Richter.  100  Fed.  298;  should  be  pabliahed. 

Com,   V.   Parker,   105  JIasa.  526.   43   N.   E.  New  York  Produce  Exchange  v.  New  York 

499:    State  v.   Railoy.   50  Ohio   St.  030.  ,1C  C.  i  H.  R.  R.  Co.  2  Inters.  Com.  Hep.  553, 

N.  E.   23.1 ;   Com.  v.'  Macloon,   101  Mass.  6,  3  I.  C,  C.  Rep.  137 ;  New  Orleans  Cotton  Ex. 

loo  Am.  Dec.  89.  change   v.  I,ouisvit]e,  N.  0.  &  T.  R,  Co.   3 

The   purpose  of   Congress   in   makinu  the  Inters.  Com.  Rep.  523.  4  I.  C.  C.  Rep.  664. 

offense   cognirable   in   any   district   througli  The  constitutional   prohibition   respecting 

which  the  transportation  passes  was  to  re-  taxes  or  duties  on  exports  has  to  do  entire- 

lievp    tlie   prosecution    from   embarrassment  ly  with  the  taxing  power. 

because    of   uncertainty   as   to    the    district  Pace  v.  BurKcsa,  92  U.  S.  374-376.  23  L. 

in  which  the  concession  was  granted,  or  in  ed.   B58,  659;   Cornell   v.   Coyne,   192   U.  S. 

which  the  money  was  actually  paid.  419,  48  L.   ed.  504,  24  Sup.  Ct.  Rep.   383; 

Burton  v.   United   States.   196  U.  S.  283.  Passenger  Cases,  7  How.  414.  601,  12  L.  ed. 

303.  49  L.  ed.  482,  488,  25  Sup.   Ct.  Bep.  757.  793. 

243.  The  prohibition  can  extend  only  to  such 

Congress  has  complete  power  over  the  sub-  hurdens,  and  those  by  way  of  tax  or  duty, 
ject  of  commerce  between  citizens  of  the  as  have  the  general  purpose  and  object. 
United  Stales  and  foreign  nations  or  the  either  directly  or  indirectly,  to  affect  ex- 
subjects  of  foreii^  nations.  portatioB;   not  to  such  as,  having  no  such 

Gilihons  v.  Ojrden.  0  Wheat.  1,  193,  6  L.  purpose,  may  result  in  mere  incidenUl   in- 

ed.  23.  69;   Brown  v.  Maryland.   12  Wheat,  convenience  to  some  isolated  shipments. 

421.  440,  0  L.  ed.  679.  688:   State  Tonnage  Pennsylvania   v.    Wheeling   i    B.    Bridge 

Tax  Cases  (Cox  y.  Lottl    12  Wall.  204,  214.  ^"l  '?  """■  t^*'  «3'  ^^  L.  ed.  436,  438. 

20  L,  ed.  370.  373;   Unile.l  States  v.  HoUi  J^"  ,'  "«»-«""<'  "'*  **^*  '^"^'^  *■'" 

day,  3  Wall.  407,  417,   18  L.  ed.   182,  185;  ""*  declare  leg. slat. ve   enactment^   void   by 

_,'         .       T-        ^            T,           ....  reason   of   their  repugnance   to  the   Constl- 

Clouce.ter   Ferry  Co    y.Pennsylvan.a,   114  t„tion,   state   or   Federal,   except   when   the 

U.  S.  190,  2P  L.  ed.  158.  1  InUrs.  Com.  Rep.  judicial  mind   is  clearly   convinced  of  auch 

382.  5  Sup.  Ct.  Rep.  826;   Harman  v.  Chi.  repugnancy. 

cago.  147  U.  S.  396,  37  L.  ed.  216,  13  Sup.  Stone  v.  Farmers'  Loan  ft  T.  Co.  116  U. 

Ct.  Rep.  30U.  S.  307,  29  L.  ed.  836,  6  Sup.  Ct.  Rep.  334, 

Congress,  in  the  interstate  commerce  act  388,  llDl;  Burrow-Oiles  Lithographic  Co.  v. 

•*«  sot  D.  S. 


1907. 


Abmoub  Packing  Co.  t.  Unitb)  Statkb. 


Sarony,  111  U.  S.  63,  28  L.  ed.  340,  4  Sup. 
Ct  Rep.  279. 

The  question  whether  a  law  be  void  for 
its  repugnancy  to  the  Constitution  should 
seldom,  if  ever,  be  decided  in  the  affirmative 
in  a  doubtful  case.  It  is  not  on  slight  im- 
plication and  vague  conjecture  that  a  legis- 
lature is  to  be  pronounced  to  have  tran- 
scended its  power,  and  its  acts  to  be  con- 
sidered void.  The  opposition  between  the 
Constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each 
other. 

Passenger  Cases,  7  How.  414,  496,  12  L. 
ed.  757,  791. 

Every  statute  is  presumed  to  be  constitu- 
tional. The  courts  ought  not  to  declare  one 
to  be  unconstitutional  unless  it  is  clearly 
so.  If  there  is  doubt,  the  expressed  will  of 
the  legislature  should  be  sustained. 

Mann  v.  Illinois,  94  U.  S.  113, 24  L.  ed.  77. 

The  constitutional  prohibition  against 
preferring  ports  had  its  origin  in  state 
jealousy,  and  its  application  is  confined  to 
the  ports  of  one  state  as  distinguished  from 
the  ports  of  another  state,  and  to  legis- 
lation which  is  intended  to  give,  and  which 
has  the  effect  of  giving,  a  preference  to  ports 
by  reason  of  their  location  in  some  par- 
ticular state. 

Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
18  How.  421,  434,  15  L.  ed.  435,  438. 

The  prohibition  of  such  a  preference  does 
not  extend  to  acts  which  may  indirectly 
benefit  the  ports  of  one  state,  and  only  in- 
cidentally injuriously  affect  those  of  an- 
other,— such  as  the  improvement  of  rivers 
and  harbors,  the  erection  of  lighthouses,  and 
other  facilities  of  commerce. 

South  Carolina  v.  Georgia,  93  U.  S.  13, 
23  L.  ed.  784. 

Regulations  of  states  respecting  pilots, 
having  special  application  to  certain  ports, 
have  been  held  to  be  constitutional  as  not  in 
general  granting  a  preference  to  the  ports 
of  one  state  over  those  of  another.  So  also 
the  acts  of  Congress  delegating  to  states  the 
right  to  regulate  pilots. 

Cooley  v.  Port  Wardens,  12  How.  299,  13 
L.  ed.  996. 

The  clause  of  the  Constitution  is  a  limita- 
tion upon  the  power  of  Congress  to  regulate 
commerce,  for  the  purpose  of  producing  en- 
tire commercial  equality  within  the  United 
States. 

Norris  v.  Boston,  7  How.  414, 12  L.  ed.  767. 

All  that  Congress  can  do  is  to  guarantee 
that  each  shipper  and  each  carrier  similar- 
ly situated  shall  at  the  same  hour  of  the 
same  day,  as  nearly  as  may  be,  stand  upon 
the  same  footing;  that  no  underhanded, 
arbitrar}'  discriminations  shall  be  made. 

Brewer  v.*  Central  R.  Co.  84  Fed.  268. 
52  Ij.  ed. 


Since  the  passage  of  the  Blkiss  amend- 
ment the  shipper  is  liable,  equally  with  the 
carrier,  for  a  departure  from  the  filed  and 
published  rate;  and  the  mere  soliciting,  ac- 
cepting, or  receiving  of  a  concession  or  re- 
bate is  an  ofTense.  No  intent  is  necessary 
to  the  completion  of  that  offense.  Where 
the  intent  is  not  essential,  a  mistake  or 
ignorance  of  fact  is  quite  as  immaterial  as 
mistake  or  ignorance  of  law. 

United  States  v.  Leathers,  6  Sawy.  17, 
Fed.  Cas.  No.  16,581;  State  v.  Griffith,  67 
Mo.  287 ;  Beckham  v.  Nacke,  56  Mo.  546. 

To  these  decisions  may  be  added  the  many 
Federal  cases  applicable  to  the  violations  of 
the  internal  revenue  laws,  depending  merely 
upon  the  act  done,  and  not  upon  the  crimi- 
nal intent  of  the  party  doing  the  act. 

People  V.  Roby,  62  Mich.  577,  60  Am.  Rep. 
270,  18  N.  W.  365;  Com.  v.  Boynton,  2  Al- 
len, 160;  Com.  v.  Wentworth,  118  Mass. 
441;  People  v.  Kibler,  106  N.  Y.  321,  12 
N.  E.  795. 

The  contract  between  the  Burlington  com- 
pany and  the  packers,  even  if  valid  as  be- 
tween carrier  and  shipper  after  August  7, 
1905,  cannot  avail  either  carrier  or  shipper 
as  a  defense  to  a  departure  from  the  filed 
and  published  rate  in  force  after  that  date. 

Southern  R.  Co.  v.  Harrison,  119  Ala.  639, 
43  L.R.A.  385,  72  Am.  St.  Rep.  936,  24  So. 
652;  Texas  k  P.  R.  Co.  v.  Mugg,  202  U.  S. 
242,  60  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628; 
New  York,  N.  H.  &  H.  R.  Co.  y.  Interstate 
Commerce  Commission,  200  U.  S.  361,  50  L. 
ed.  616,  26  Sup.  Ct.  Rep.  272;  United  SUtes 
V.  Standard  Oil  Co.  156  Fed.  309. 

All  the  decisions  which  hold,  even  indi- 
rectly, that  notice  to  a  shipper  should  be 
proved,  or  that  a  contract  in  contravention 
of  a  law  enjoining  adherence  to  the  pub- 
lished rate  may  be  upheld  in  favor  of  the 
shipper,  in  a  civil  action  between  himself 
and  the  railroad  company,  antedate  the  pas- 
sage of  the  Elkins  amendment. 

Church  V.  Minneapolis  &.  St.  L.  R.  Co.  14 
S.  D.  443,  86  N.  W.  1001 ;  Delaware,  L.  & 
W.  R.  Co.  v.  Kutter,  77  C.  C.  A.  316,  147 
Fed.  52 ;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
184,  40  L.  ed.  936,  6  Inters.  Com.  Rep.  391, 
16  Sup.  Ct.  Rep.  700. 

The  law  stood  upon  the  statute  books 
when  this  contract  was  made.  Both  par- 
ties contracted  with  reference  to  that  law 
and  what  subsequently  might  be  done  under 
it,  even  to  the  extent,  as  has  been  held,  that 
the  law  itself  might  be  changed,  because  the 
power  to  regulate  and  legislate  respecting 
such  commerce  is  reserved  in  Congress. 

Fitzgerald  v.  Grand  Trunk  R.  Co.  63  Vt 
173,  13  L.R.A.  70,  3  Inters.  Com.  Rep.  633« 
22  Atl.  76;  McGowan  v.  Wilmington  &  W. 
R.  Co.  95  N.  0.  417;  Clarenden  ▼.  Rutland 
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R,  Co.  76  Vt.  6,  52  Atl.  1067 ;  St  Anthony 
Falls  Water  Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  372,  42  L.  ed.  605,  18  Sup. 
Ct.  Rep.  157. 

Even  though  it  be  a  fact  that  the  right  of 
contract  respecting  rates  is  curtailed  by 
the  interstate  commerce  act,  nevertheless 
the  rights  of  the  individual  must  yield  to 
the  paramount  right  of  society,  under  this 
law  enacted  by  Congress  under  powers  con- 
ferred by  the  Constitution  of  equal  dignity 
with  those  guarantying  the  right  of  con- 
tract. 

New  York,  N.  H.  &  H.  R.  Co.  y.  Inter- 
state Commerce  Commission,  200  U.  S.  399, 
50  L.  ed.  524,  26  Sup.  Ct.  Rep.  272. 

Nowhere  in  the  evidence  does  it  appear 
that  the  shippers  would  have  suffered  in  the 
matter  of  their  ocean  rates,  or  in  the  matter 
of  their  foreign  contracts  for  the  sale  of 
their  products,  by  observing  the  published 
schedule.  The  shippers  were  simply  seeking 
concessions  in  the  matter  of  rates,  and  the 
railroad  was  seeking  tonnage,  without  refer- 
ence to  the  mandate  of  the  law. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate 
Commerce  Commission,  200  U.  S.  398,  50 
L.  ed.  524,  26  Sup.  Ct.  Rep.  272. 

The  indictment  is  sufficient. 

United  States  v.  Simmons,  96  U.  S.  360, 
362,  24  L.  ed.  819,  820. 

Neither  an  objection  to  the  introduction 
of  evidence,  nor  proceedings  subsequent  to 
▼erdict,  sufficiently  challenge  the  indictment. 

United  States  v.  Harmon,  45  Fed.  415; 
United  States  v.  Dimmick,  112  Fed.  352. 

The  matter,  if  a  substantial  one,  should 
have  been  brought  to  the  attention  of  the 
court  by  demurrer  or  appropriate  motion. 
Nothing  of  the  sort  was  filed  by  the  defend- 
ants in  these  cases,  and  the  defect,  if  defect 
it  be,  was  waived. 

Kentucky  Life  &  Acci.  Ins.  Co.  v.  Ham- 
ilton, 11  C.  C.  A.  42,  22  U.  S.  App.  386, 
548,  63  Fed.  102;  Connors  v.  United  States, 
158  U.  S.  408,  411,  39  L.  ed.  1033,  1034, 
15  Sup.  Ct.  Rep.  951;  Ledbetter  v.  United 
States,  170  U.  S.  606,  611,  42  L.  ed.  1162, 
1163,  18  Sup.  Ct.  Rep.  774. 

The  term  "device,"  as  used  in  the  law  in 
■uch  connections,  is  nothing  more  than  any 
project,  course  of  business,  or  form  of  deal- 
ing as  may  render  more  feasible  and  readily 
effected  the  object  aimed  at. 

Horman  v.  United  States,  53  C.  C.  A. 
670,  116  Fed.  350;  Miller  v.  United  SUtes. 
66  C.  C.  A.  399,  133  Fed.  337;  Fairfield 
Floral  Co.  v.  Bradbuiy,  89  Fed.  393. 

Error  favorable  to  the  defendant  in  giv- 
ing an  instruction  outside  the  issues  is 
harmless. 

Miller  v.  Root,  77  Iowa,  545,  42  N.  W. 
§02;  11  Enc.  PI.  &  Pr.  p.  180. 

The  packing  companies  knew  what  they 
0SS 


were  doing.  They  are  conclusively  presumed 
to  have  intended  to  do  what  they  did,  and 
they  are  bound  by  the  legal  consequences  of 
their  acts.  That  is  the  only  intent  necessa- 
rily  involved  in  these  cases. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
396-398,  50  L.  ed.  515,  523,  524,  26  Sup. 
Ct.  Rep.  272;  United  States  v.  Standard 
Oil  Co.  155  Fed.  313;  Interstate  Commerce 
Commission  v.  Reichmann,  145  Fed.  237; 
United  States  v.  Chicago  k  A.  R.  Co.  148 
Fed.  648;  United  States  v.  Milwaukee  Re- 
frigerator Transit  Co.  142  Fed.  257;  United 
States  V.  Wood,  145  Fed.  410;  United  States 
v.  American  Sugar  Ref.  Co.  (C.  C.  S.  D. 
N.  Y.). 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  cases  are  here  upon  writs  of  cer- 
tiorari to  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit.  By  stipu- 
lation there  was  a  single  petition  for  cer- 
tiorari, and  the  cases  in  the  circuit  court 
of  appeals  were  considered  together  on  the 
record  in  the  Armour  Packing  Company 
Case,  and,  as  it  is  conceded  in  the  brief  of 
the  learned  counsel  for  the  petitioners  that 
the  differences  in  the  cases  are  unsubstan- 
tial, the  same  course  may  be  followed  here. 

Each  of  the  petitioners  was  convicted  in 
the  district  court  of  the  United  States, 
western  district  of  Missouri,  for  violation  of 
the  so-called  Elkins  act  (32  Stat,  at  L.  847, 
chap.  708,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
880),  in  obtaining  from  the  Chicago,  Bur- 
lington, &  Quincy  Railway  Company  an 
unlawful  concession  of  12  cents  per  100 
pounds  from  the  published  and  filed  rate 
on  that  portion  of  the  route  between  the 
Mississippi  river  and  New  York,  for  trans- 
portation upon  a  shipment  made  August  17, 
1905,  for  carriage  by  rail  of  certain  pack- 
ing-house products  from  Kansas  City,  Kan- 
sas, to  New  York  for  export.  Upon  writs 
of  error  from  the  circuit  court  of  appeals 
of  the  eighth  circuit  the  sentences  of  convic- 
tion were  affirmed.  14  L.R.A.(N.S.)  400, 
82  C.  C.  A.  135,  153  Fed.  1. 

The  facts  in  the  Armour  Case  are  briefly 
these:  From  May  9  to  August  6,  1905.  the 
Chicago,  Burlington,  &,  Quincy  Railway 
Company,  with  its  connecting  railroads  east 
of  the  Mississippi  river,  under  joint  traffic 
arrangements,  had  filed,  published,  and  post- 
ed in  accordance  with  the  acts  of  Con- 
gress the  *rates  of  shipment  of  the  character[f  f) 
in  question,  and  showing  that  the  propor- 
tionate part  thereof  from  points  on  the  Mis- 
sissippi river  to  New  York  was  23  cents 
per  100  pounds.  Upon  June  16,  1905.  tlie 
packing  company  contracted  with  the  Wil- 
son Steamship  Kne  for  space  upon  boats 
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■ailing  in  August  for  certain  shipments, 
and  notified  the  Burlington  Company  there- 
of, giving  it  a  copy  of  the  contract.  On 
June  17,  1905,  the  Burlington  Company  con- 
tracted with  the  packing  company  to  carry 
export  shipments  from  Kansas  City,  Kan- 
■as,  of  products  named,  until  December  31, 
1905,  at  a  rate  the  proportionate  part  of 
which  from  the  Mississippi  river  to  New 
York  City  was  23  cents  per  100  pounds,  as 
aforesaid.  Upon  August  6,  1905,  the  tariff 
was  amended  and  duly  published  and  filed, 
showing  that  the  proportionate  part  from 
the  Mississippi  river  to  New  York  City  was 
35  cents  instead  of  23  cents  per  100  pounds. 
One  of  the  connecting  railroads  then  object- 
ed to  the  carrying  of  the  freight  at  the 
contract  rate  hereinbefore  stated,  and  a 
controversy  arose  between  it  and  the  Bur- 
lington Company  as  to  whether  such  con- 
tract should  apply,  the  Burlington  Com- 
pany claiming  that  it  should,  the  connect- 
ing carrier  denying  this  contention.  Upon 
August  17,  1905,  the  packing  company  de- 
livered at  Kansas  City,  Kansas,  to  the 
Burlington  Company,  67  tierces  of  oleo  oi|, 
property  of  the  character  covered  by  the 
contract,  for  export  to  Christiania,  Norway, 
and  upon  receipt  thereof  at  Kansas  City, 
Kansas,  the  Burlington  Company  issued  and 
delivered  a  bill  of  lading,  agreeing  to  carry 
the  same  to  the  point  of  destination  for  a 
through  rate,  which  included  the  carriage 
by,  and  the  rate  of,  the  steamship  line, 
which  bill  of  lading  was,  according  to  the 
ordinary  course  of  business,  delivered  to  the 
Traders  Despatch,  one  of  the  connecting 
carriers,  which  took  the  same  up  and  issued 
a  through  bill  of  lading  for  the  goods  at 
the  through  rate.  The  bill  was  in  triplicate, 
one  copy  thereof  being  delivered  to  and  ac- 
cepted by  the  steamship  company.  The 
packing  company  paid  to  the  Burlington 
Company,  as  the  initial  carrier,  the  full 
I] through  rate  for  the  ^carriage  over  the  line 
of  the  Burlington  Company  and  its  con- 
necting carriers  and  that  of  the  steamship 
line,  and,  from  the  time  of  the  delivery  of 
the  freight  to  the  railway  company  at  Kan- 
sas City,  Kansas,  until  it  was  delivered  at 
the  export  destination,  it  was  exclusively 
handled  by  the  carriers,  rail  and  steamship, 
the  shipper  having  nothing  to  do  with  it. 
The  Burlington  Company  did,  with  connect- 
ing lines,  transport  the  property  from  Elan- 
■as  City,  Kansas,  through  the  western  dis- 
trict of  Missouri  and  other  states  and  dis- 
tricts to  New  York  City,  where  the  same 
was  delivered  to  the  steamship  line.  The 
full  rate  for  the  through  carriage  thus  paid 
was  made  up  so  that  the  proportional  part 
of  the  railroad  carriage  east  of  the  Missis- 
sippi river  was  23  cents  per  100  pounds,  in- 
stead of  35  cents  per  100  poundi,  fixed  by 
ft!  li.  ed. 


the  amended  and  published  rate.  The  pack- 
ing company,  at  the  time  of  making  the 
shipment  and  paying  the  freight,  knew  of 
the  filing  and  publishing  of  the  amended 
tariff  of  August  5,  1005,  but  did  not  know 
how  the  rate  was  apportioned  or  divided, 
or  made  up  among  the  respective  carriers 
or  points,  except  that  it  knew  the  steam- 
ship rate  as  named  in  the  contract  with  the 
steamship  owners. 

At  the  time  aforesaid  the  Burlington 
Company  was  a  common  carrier,  engaged 
in  the  transportation  of  property  by  rail- 
way under  contract  agreements  and  traflSc 
arrangements  with  certain  other  lines,  ex- 
tending from  Kansas  City,  Kansas,  east 
to  the  city  of  New  York  and  other  sea- 
board points.  There  were  no  fixed  contract 
agreements  or  traffic  arrangements  with 
the  steamship  lines,  which  were  conducted 
as  hereinafter  set  forth.  The  ocean  rate 
is  variable,  depending  upon  the  season, 
weather,  and  other  matters.  The  steamship 
must  sail  at  a  given  date  and  has  a  cer- 
tain amount  of  space  to  be  filled,  so  that 
space  may  be  at  one  time  quoted  to  one 
person  at  one  price  and  at  another  time 
to  another  person  at  a  different  price.  The 
question  of  such  rates  varies  from  hour  to 
hour,  as  well  as  from  day  to  day.  For 
these,  among  other  reasons,  there  was  no 
contract  agreement  or*  traffic  arrangements 
between  the  railroads  and  export  steam- 
ship lines.  The  reservation  of  *space  upon [69] 
an  ocean  steamer  in  advance  is  an  im- 
portant thing,  so  that  the  packing  company 
can  be  certain  that  its  shipment  can  go  on 
the  boats  sailing  at  specified  times.  The 
packing  company  has  houses  in  different 
parts  of  the  United  States,  so  that  it  can- 
not always,  at  the  time  of  the  contract 
for  space,  know  from  what  particular  point 
and  over  what  road  the  shipments  will  go. 

Before  August  6,  1905,  shipments  were 
made  according  to  the  terms  of  the  con- 
tract aforesaid,  which  were  carried  under 
the  terms  thereof.  The  Armour  Company 
contended  and  insisted  that  the  amendment 
increasing  the  tariff  rate  did  not  and  could 
not  abrogate  or  impair  the  term  of  its  con- 
tract. 

These  prosecutions  were  under  the  Elkins 
act  (32  Stat,  at  L.  847,  chap.  708,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  880),  and  the 
first  question  argued  concerns  the  con- 
struction of  that  act,  as  to  what  consti- 
tutes a  crime  on  the  part  of  the  shippers 
so  far  as  obtaining  a  shipment  by  some 
manner  of  device  is  concerned,  it  being  the 
contention  of  the  petitioners  that,  in  order 
to  work  conviction,  the  shipper  must  be 
guilty  of  some  bad  faith  or  fraudulent  con- 
duct in  the  use  of  the  device,  or  obtain  the 
rebate  by  some  intentionally  dishonest  or 
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underhanded  method,  concession,  or  discrimi- 
nation denounced  by  the  act.  The  history 
of  the  act  in  this  feature  may  be  of  senr- 
ice  in  interpreting  the  meaning  of  Congress. 
The  act  of  February  4,  1887,  made  no  pro- 
vision for  criminal  offenses  against  the  ship- 
pers, but  it  was  provided  (§  2,  24  Stat,  at 
L.  379,  chap.  104,  U.  S.  C5omp.  Stat.  1901, 
p.  3155),  that  if  the  common  carrier  should, 
directly  or  indirectly,  by  any  special  rate, 
rebate,  or  other  device,  demand,  collect,  or 
receive,  through  any  person  or  persons,  a 
greater  or  less  compensation  for  any  serv- 
ice rendered  or  to  be  rendered  in  the  trans- 
portation of  property  subject  to  the  provi- 
sions of  the  act,  than  it  charges,  demands, 
ooUects,  or  receives,  etc.,  from  any  other 
person  or  persons  for  doing  for  him  or  them 
a  like  service  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  the 
same  circumstances,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimina- 
[70]tion,  which  by  the  *act  was  prohibited  and 
made  unlawful.  And  it  was  made  unlawful 
for  a  common  carrier  to  deviate  from  the 
published  schedule  of  rates,  fares,  and 
charges.  24  Stat,  at  L.  §  6,  p.  381,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3156. 

By  the  act  of  March  2,  1889  (25  Stat,  at 
L.  857,  §  2,  chap.  382,  U.  S.  Comp.  Stat.  1901, 
p.  3161),  the  shipper  was  brought  within 
certain  criminal  provisions  of  the  law,  and 
one  who  should  knowingly  and  wilfully, 
by  false  billing,  false  classifying,  false 
weighing,  false  representation  of  the  con- 
tents of  the  package,  or  false  report  of 
weight,  or  by  any  other  device  or  means, 
with  or  without  the  consent  or  connivance 
of  the  carrier,  obtain  or  dispose  of  prop- 
erty at  less  than  the  regular  rate  estab- 
lished and  in  force,  should  be  deemed  guilty 
of  fraud. 

It  will  be  noticed  that,  in  these  statutes, 
the  term  "device"  is  associated  with  other 
words  indicative  of  its  meaning,  and,  in 
the  act  of  March  2,  1889,  the  shipper,  for 
falsely  acting  as  to  weighing,  billing,  classi- 
fying, or  obtaining  the  transportation  of 
property  at  less  than  the  regular  rate,  or  by 
any  other  device,  was  deemed  guilty  of 
fraud.  In  this  act  the  term  "device,"  as 
one  of  the  means  of  consummating  a  fraud, 
shows  the  sense  in  which  the  term  is  used 
by  Congress.  It  was  only  fraudulent  con- 
duct in  obtaining  transportation  at  less 
rates  than  others,  which  was  denounced  by 
the  act,  and  the  imposition  aimed  at  was 
principally  such  as  might  be  practised  by 
the  shippers  upon  the  carriers  in  order  to 
procure  the  preference. 

When  we  come  to  the  Elkins  act  we  find 
the  following  provisions  (32  Stat,  at  L.  847, 
ehap.  708,  U.  S.  Comp.  Stat.  Supp.   1907, 
p.  880): 
090 


"The  wilful  failure  upon  the  part  of  any 
carrier  subject  to  said  acts  to  file  and  pub- 
lish the  tariff's  or  rates  and  charges  as  re- 
quired by  said  acts,  or  strictly  to  observe 
such  tariff's  until  changed  according  to  law, 
shall  be  a  misdemeanor,  and  upon  convic- 
tion thereof  the  corporation  ofl'ending  shall 
be  subject  to  a  fine  not  less  than  one 
thousand  dollars  nor  more  than  twenty 
thousand  dollars  for  each  off'ense;  and  it 
shall  be  unlawful  for  any  person,  persons, 
or  corporation  to  offer,  grant,  or  give  or 
to  solicit,  accept,  or  receive  any  rebate, 
concession,  or  'discrimination  in  respect  of [71] 
the  transportation  of  any  property  in  in- 
terstate or  foreign  commerce  by  any  com- 
mon carrier  subject  to  said  act  to  regulate 
commerce  and  the  acts  amendatory  thereto, 
whereby  any  such  property  shall,  by  any 
device  whatever,  be  transported  at  a  less 
rate  than  that  named  in  the  tariff's  pub- 
lished aud  filed  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  commerce 
and  the  acts  amendatory  thereto,  or  where- 
by any  other  advantage  is  given  or  dis- 
crimination is  practised.  Every  person  or 
corporation  which  shall  offer,  grant,  or  give, 
or  solicit,  accept,  or  receive  any  such  re- 
bates, concession,  or  discrimination  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  one  thousand  dollars 
nor   more  than   twenty   thousand   dollars." 

In  this  act  we  find  punishment  by  im- 
prisonment abolished,  and  the  shipper  and 
carrier  are  placed  upon  the  like  footing,  and 
it  is  made  unlawful  for  any  person  or  cor- 
poration to  offer,  grant,  solicit,  give,  or  to 
accept  or  receive,  any  rebate,  concession,  or 
discrimination  in  respect  to  transportation 
of  property  in  interstate  or  foreign  com- 
merce, whereby  any  such  property  shall,  by 
any  device  whatever,  be  transported  for  a 
less  rate  than  that  published  and  filed  by 
such  carriers,  or  whereby  any  other  ad- 
vantage is  given  or  discrimination  prac- 
tised. And  we  find  the  word  ''device"  dis- 
associated from  any  such  words  as  "fraudu- 
lent conduct,  scheme,  or  contrivance,"  but 
the  act  seeks  to  reach  all  means  and  meth- 
ods by  which  the  imlawful  preference  of 
rebate,  concession,  or  discrimination  is  of- 
fered, granted,  given,  or  received.  Had  it 
been  the  intention  of  Congress  to  limit  the 
obtaining  of  such  preferences  to  fraudulent 
schemes  or  devices,  or  to  those  operating 
only  by  dishonest,  underhanded  methods,  it 
would  have  been  easy  to  have  so  provided 
in  words  that  would  be  unmistakable  in 
their  meaning.  A  device  need  not  be  neces- 
sarily fraudulent;  the  term  includes  any- 
thing which  is  a  plan  or  contrivance.  Web- 
ster defines  it  to  be  "that  which  is  devised 
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or  formed  by  design;  a  contrivance;  an  in- 
vention; a  project,"  etc. 
ri]  *Thi8  act  is  not  only  to  be  read  in  the 
light  of  the  previous  legislation,  but  the 
purpose  which  Congress  evidently  had  in 
mind  in  the  passage  of  the  law  is  also  to 
be  considered. 

The  views  of  this  court,  speaking  through 
Mr.  Justice  White,  in  New  York,  N.  H.  & 
H.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion. 200  U.  S.  361.  391,  50  L.  ed.  515,  521, 
26  Sup.  Ct.  Rep.  272,  277,  are  apposite 
here: 

"It  cannot  be  challenged  that  the  great 
purpose  of  the  act  to  regulate  commerce, 
whilst  seeking  to  prevent  unjust  and  unrea- 
sonable rates,  was  to  secure  equality  of 
rates  as  to  all  and  to  destroy  favoritism, 
those  last  being  accomplished  by  requiring 
tlio  publication  of  tariffs  and  by  prohibiting 
scfH't  departures  from  such  tariffs,  and 
forbidding  rebates,  preferences,  and  all 
other  forms  of  undue  discrimination.  To 
l!iis  extent  and  for  these  purposes  the  stat- 
ute was  remedial,  and  is,  therefore,  enti- 
tled to  re.'^oive  that  interpretation  which 
rca^oMni.ly  aiconiplislies  the  great  public 
j>i!ri)c.--t»  uliieh  it  was  enacted  to  subserve. 
The  all-embracing  prohibition 
a«:ainst  either  directly  or  indirectly  char- 
ging les^  than  the  published  rates  shows 
that  tlie  purpose  of  the  statute  was  to 
make  the  prohibition  applicable  to  every 
method  of  dealing  by  a  carrier  by  which 
the  forbidden  result  could  be  brought  about. 
If  the  public  purpose  which  the  statute  was 
intended  to  accomplish  be  borne  in  mind, 
its   meaning  becomes,   if  possible,  clearer." 

The  Elkins  act  proceeded  upon  broad  lines 
and  was  evidently  intended  to  effectuate 
the  purpose  of  Congress  to  require  that  all 
shippers  should  be  treated  alike,  and  that 
the  only  rate  charged  to  any  shipper  for 
the  same  service,  under  the  same  condi- 
tions, should  be  the  one  established,  pub- 
lished, and  posted  as  required  by  law.  It 
is  not  so  much  the  particular  form  by 
which  or  the  motive  for  which  this  purpose 
was  accomplished,  but  the  intention  was 
to  prohibit  any  and  all  means  that  might 
be  resorted  to  to  obtain  or  receive  conces- 
sions and  rebates  from  the  fixed  rates,  duly 
posted  and  published. 

It  is  next  contended  that  there  is  no 
^]  jurisdiction  to  prosecute  *the  offense  named, 
because  the  alleged  offense,  if  any,  was  not 
committed  in  the  western  district  of  Mis- 
souri, where  the  prosecution  was  had,  but  the 
same  was  complete  in  Kansas  City,  in  the 
state  of  Kansas;  and  it  is  contended  in 
this  connection  that  if  the  act  can  be  con- 
strued to  include  prosecutions  in  other  dis- 
tricts it  is  unconstitutional  within  the  pro- 
Tisions  of  the  6th  Amendment  of  the  Con- 
ftS  li.  ed. 


stitution  of  the  United  States,  which  pro- 
vides that  the  accused  shall  have  the  right 
to  be  tried  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have 
been  committed.  Art.  3,  §  2,  6th  Amend- 
ment. 

As  to  the  construction  of  the  act.  in  addi- 
tion to  the  section  of  the  act  above  quoted, 
it  is  further  provided  in  the  Elkins  law  (32 
Stat,  at  L.  847.  chap.  708,  V.  S.  Comp.  Stat. 
Supp.  1907.  p.  880),  as  to  jurisdiction: 

Prosecution — Jurisdiction.  "Everv  viola- 
tion  of  this  section  shall  be  prosecuted  in 
any  court  of  the  United  Stat<^s  having  juris- 
diction of  crimes  within  the  district  in 
which  such  violation  was  committed  or 
through  whii-h  the  transportation  may  have 
been  conducted:  and  whenever  the  offense 
is  begun  in  one  jurisdiction  and  completed 
in  another  it  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  cither 
jurisdiction  in  the  same  manner  as  if  the 
offense  had  been  aetiially  and  wholly  com- 
mitted therein." 

In  this  case  the  indictment  char;;cs  the 
actual  transportation  of  the  property  from 
Kansas  City.  Kansas,  to  New  York  City, 
the  course  of  transportation  bein^  thn»U;;:h 
the  western  district  of  Missouri,  in  wliieli 
the  ])rosecution  was  bad. 

We  are  not  now  concerned  with  the  con- 
struction of  I  be  act  in  making  provision 
for  punisbinji  the  carrier  or  shipper  tor  of- 
fering, granting,  or  givinjr,  or  solieitin;;.  ac- 
cepting, or  receiving,  rebates,  concessions,  or 
discriminations,  irrespective  of  actual  trans- 
I  portation,  for  it  is  specifically  madr  an  of- 
fense to  receive  any  rebate  or  concession 
ichcrehy  any  such  property  is,  by  any  de- 
vice what  ever,  transported  at  a  less  rate 
than  that  named,  published,  and  filed  by  the 
carrier;  and  jurisdiction  is  given  to  prose- 
cute in  anv  criminal  court  of  the  I'nited 
States  •in  the  district  through  which  the[7  I] 
transportation  may  have  been  conducted. 

Having  in  view  the  offense  charged  in  this 

case,  we  think  it  is  clearly  within  the  terms 

of  the  act   making  it  penal  to  procure  the 

actual  transportation,  by  any  of  the  means 

denounced  in  the  act.  of  goods  at  a  less  rate 

than  that  named  in  the  tariffs.     It  is  the 

purpose    of   the    act    to    punish    those    who 

give  or  receive  transportation,  in  the  sense 

of      actual      carriage,      at      a      concession 

from   the  published  rates.     Wherever  such 

transportation  is  received,  there  the  offense 

is   to   be  deemed  to  have   been   committed. 

Why  may  this  not  be  so?     In  this  feature 

of   the   statute,    the    transportation    being 

of  the  essence  of  the  offense,  when  it  takes 

place,   whether  in   one  district  or  another, 

whether  at   the  beginning,   at   the   end,  or 

in  the  middle  of  the  journey,  it  is  equally 

and  at  all  times  committed. 
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Congress  also  embraced  in  §  1  of  the  El- 
kins  act  offenses  not  depending  upon  actual 
transportation  through  districts;  and,  as  to 
the  trial  of  such,  it  also  made  provisions 
in  the  venue  section. 

For  the  penal  section  is  not  only  aimed 
at  offenses  whereby  property  is  transported 
in  interstate  commerce  at  less  than  pub- 
lished rates,  but  in  terms  covers  the  offer- 
ing, granting,  giving,  soliciting,  accepting, 
or  receiving  of  rebates,  concessions,  or  dis- 
criminations, "whereby  any  other  advan- 
tage is  given  or  discrimination  is  practised" 
in  respect  of  interstate  transportation. 

Congress  doubtless  had  in  mind  that  some 
of  these  offenses  might  be  complete  in  a 
single  district;  some  might  be  begun  in  one 
and  completed  in  another;  and  those  where- 
in transportation  —  actual  carriage  —  was 
made  an  essential  element  might  continue 
through  several  districts;  and  hence  under- 
took to  provide  places  for  trial  of  any  of- 
fense which  might  be  committed  against 
the  provisions  of  the  act.  It  is  at  least  cer- 
tain that  these  sections,  construed  together, 
make  an  offense  of  obtaining  transportation 
at  a  concession  from  the  published  rate, 
which  shall  be  triable  in  any  district 
[75]through  which  it  •is  had.  That  is  the  of- 
fense of  which  the  accused  is  charged  in 
this  case,  and  such  is  the  district  in  which 
it  was  tried. 

It  is  contended  that  the  contrary  was 
held  in  the  case  of  Davis  v.  United  States, 
43  C.  C.  A.  448.  104  Fed.  136,  decided  in 
the  circuit  court  of  appeals  for  the  sixth 
circuit.  In  that  case  the  prosecution  was 
for  false  billing  by  the  shipper,  under  §  2  of 
the  act  of  1889,  wherein  the  statute  provid- 
ed punishment  for  the  offense  in  a  single 
district,  and  it  was  there  held  that  the 
crime  was  complete  in  the  district  in  which 
the  false  billing  was  made  and  the  goods 
delivered  to  the  carrier  for  transportation, 
and  that  its  actual  carriage  was  not  an  es- 
sential element  of  the  offense;  and  that  a 
prosecution  in  Texas  for  goods  falsely  billed 
and  delivered  to  the  carrier  in  Ohio  could 
not  be  maintained. 

Under  the  amended  act,  transportation 
with  a  rebate,  or  at  a  concession  from  the 
established  rates,  is  made  an  offense  as  to 
the  shipper  as  well  as  the  carrier,  thereby 
differentiating  the  Elkins  act  from  §  2  of 
the  act  of  1889,  as  construed  in  the  Davis 
Case.  In  the  Davis  Case  it  was  specifically 
said: 

"Such  transportation  may  be  through  a 
number  of  districts,  but  Congress  has  given 
jurisdiction  for  punishment  of  the  crime  in 
the  district  in  which  the  offense  is  com- 
mitted. It  must  have  been  in  the  con- 
templation of  Congress  that  the  fraudulent 
representations  may  be  made  in  one  place, 


and  the  transportation,  in  the  sense  of 
actual  carriage,  obtained  as  a  result  there- 
of, may  be  to  a  state  or  district  remote 
from  the  place  of  delivery,  and  through  a 
number  of  districts  of  the  United  States. 
If  it  was  contemplated  that  the  crime  could 
only  be  committed  when  the  carriage  con- 
tracted for  was  concluded,  quite  a  different 
provision  would  have  been  inserted  than 
the  one  requiring  punishment  in  the  dis- 
trict where  committed.  Congress,  in  pass- 
ing this  act,  and  providing  for  the  place 
of  trial  and  punishment  in  a  single  dis- 
trict, evidently  contemplated  the  consumma- 
tion of  the  offense  at  the  place  where  the 
goods  are  billed  by  the  shipper  and  the 
delivery  for  transportation  takes  place." 

*But  it  is  said  this  construction  of  the  act  [7  61 
is  in  violation  of  the  6th  Amendment  of 
the  Constitution  of  the  United  States,  which 
requires  crimes  to  be  prosecuted  and  pun- 
ished in  the  state  or  district  where  the 
same  are  committed,  and  that,  as  the  trans- 
portation was  had,  at  least  in  part,  in  Kan- 
sas, the  offense  was  there  completed  and 
could  not  be  prosecuted  elsewhere.  But 
the  constitutional  provision  does  not  re- 
quire the  prosecution  of  the  defendant  in 
the  district  wherein  he  may  reside  at  the 
time  of  the  commission  of  the  offense,  or 
where  he  may  happen  to  be  at  that  time, 
provided  he  is  prosecuted  where  the  offense 
is  committed.  The  constitutional  require- 
ment is  as  to  the  locality  of  the  offense, 
and  not  the  personal  presence  of  the  offend- 
er. Re  Palliser  (Palliser  v.  United  States) 
136  U.  S.  257,  265,  341..  ed.  614,  617.  10  Sup. 
Ct.  Rep.  1034;  Burton  v.  United  States.  202 
U.  S.  344,  387,  50  L.  ed.  1057,  1073,  26  Sup. 
Ct.  Rep.  688.  This  doctrine  finds  illustra- 
tion in  Palliser's  Case,  supra,  in  which  a 
person  was  prosecuted  in  Connecticut  for 
mailing  a  letter  in  New  York,  addressed  to 
the  postmaster  in  the  former  state,  to  in- 
duce him  to  violate  his  official  duty,  and  it 
was  therein  argued  that  the  offense  was 
complete  in  New  York  when  the  letter  was 
mailed,  and  that  only  in  the  New  York  dis- 
trict could  the  prosecution  be  constitutional- 
ly had;  but  this  court,  speaking  through 
Mr.  Justice  Gray,  said:  **There  can  be  no 
doubt  at  all.  if  any  offense  was  committed 
in  New  York,  the  offense  was  continuing  to 
be  committed  when  the  letter  reached  the 
postmaster  in  Connecticut." 

In  that  case  the  offender  had  done  no  act 
out  of  New  York,  and  the  acts  performed 
by  him  were  complete  when  the  letter  was 
delivered  at  the  postoflSce  in  that  state;  but 
this  court  held  the  crime  to  be  a  continuing 
one.  We  think  the  doctrine  for  stronger 
reason  applies  in  the  present  case,  for 
transportation  is  an  essential  element  of 
I  the  offense,  and,  m  we  have  said,  trans- 
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portation  equally  takes  place  over  any  and 
all  of  the  traveled  route,  and  during  trans- 
portation the  crime  is  being  constantly 
committed.  It  does  not  follow,  from  this 
▼lew  of  the  character  of  the  offense,  that 
a  single  transportation  of  goods  can  be  made 

r7]the  basis  of  repeated  separate  'criminal 
charges  in  each  of  the  districts  through 
which  the  transportation  at  an  illegal  rate 
is  had.  Take  the  present  case.  The  charge 
is  of  a  single,  continuous  carriage  from* Kan- 
sas City  to  New  York  at  a  concession  from 
the  legal  rate  for  the  part  of  the  carriage 
between  the  Mississippi  river  and  New  York 
of  12  cents  for  each  100  pounds  so  trans- 
ported. This  is  a  single,  continuing  offense, 
not  a  series  of  offenses,  although  it  is  con- 
tinuously committed  in  each  district  through 
which  the  transportation  is  received  at  the 
prohibited  rate. 

To  say  that  this  construction  may  work 
serious  hardship  in  permitting  prosecutions 
in  places  distant  from  the  home  and  re- 
mote from  the  vicinage  of  the  accused  is  to 
state  an  objection  to  the  policy  of  the  law, 
not  to  the  power  of  Congress  to  pass  it. 
Hyde  v.  Shine,  199  U.  S.  62,  78,  50  L.  ed. 
90,  95,  25  Sup.  Ct.  Rep.  760.  But  this 
is  a  large  country,  and  the  offense  under 
consideration  is  one  which  may  be  constant- 
ly committed  through  its  length  and 
breadth.  This  situation  arises  from  modem 
facilities  for  transportation  and  intercom- 
munication in  interstate  transportation, 
and  considerations  of  convenience  and  hard- 
ship, while  they  may  appeal  to  the  legisla- 
tive branch  of  the  government,  will  not 
prevent  Congress  from  exercising  its  consti- 
tutional power  in  the  management  and  con- 
trol of  interstate  commerce.  We  think 
there  was  jurisdiction  to  prosecute  for  the 
offense  charged  within  the  western  district 
of  Missouri. 

It  is  further  contended  by  petitioners  that 
the  statutes  have  no  application  to  a  ship- 
ment on  a  through  bill  of  lading  from  an 
interior  point  in  the  United  States  to  a 
foreign  port.  It  is  alleged  that  the  Elkins 
law  refers  to  the  original  interstate  com- 
merce act,  and  that  its  terms  do  not  include 
such  shipments.  Analyzing  the  1st  section 
of  the  act  (24  Stat,  at  L.  379,  chap.  104,  U. 
8.  Comp.  SUt.  1901,  p.  3154),  it  is  said 
that  it  applies  to  the  following  kinds  of 
commerce:  (a)  interstate  commerce;  (b) 
commerce  between  the  United  States  and  an 
adjacent  foreign  country;  (c)  commerce  be- 
tween places  in  the  United  States  passing 
through  a  foreign  coimtry;  (d)  commerce 
from  the  United  States  to  a  foreign  coun- 
try, only  while  being  transported  to  a  point 

r 8 ]of  transshipment;  *(e)  commerce  from  a  for- 
eign country  to  points  in  the  United  States, 
but  only  while  being  carried  from  port  of 
fta  li.  ed. 


entry  either  in  the  United  States  or  an 
adjacent  foreign  country.  And  it  is  con- 
tended that  §  6,  as  amended  (25  Stat,  at  L. 
855,  chap.  382,  U.  S.  Comp.  Stat.  1901,  p. 
3158),  does  not  require  the  filing  of  through 
export  tariffs. 

The  purpose  of  Congress  to  embrace  the 
whole  field  of  interstate  commerce  is  made 
apparent  by  the  exclusion  only  of  wholly 
domestic  commerce  in  the  last  clause  of  §  1 
of  the  original  act  of  1887,  and  in  the  dec- 
laration of  the  scope  and  purpose  of  the 
act,  declared  in  its  title.  Texas  &  P.  R. 
(Do.  V.  Interstate  Commerce  Commission,  162 
U.  S.  197,  211,  40  L.  ed.  940,  944,  5  Inters. 
Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666.  There 
is  no  attempt  in  the  language  of  the  act  to 
exempt  such  foreign  commerce  as  is  carried 
on  a  through  bill  of  lading;  on  the  con- 
trary, the  act  in  terms  applies  to  the  trans- 
portation of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to  a 
port  of  transshipment. 

What  reasonable  ground  is  there  for  sup- 
posing that  Congress  intended  to  exercise  no 
control  over  such  commerce  if  it  happens 
to  be  billed  through  to  the  foreign  port? 
Such  construction  would  place  such  impor- 
tant commerce  shipped  in  the  United  States 
to  a  port  for  transshipment  abroad  wholly 
outside  the  restrictions  of  the  law,  and  en- 
able shippers  to  withdraw  such  commerce 
from  the  regulations  enforced  against  other 
interstate  commerce  by  the  expedient  of  a 
through  bill  of  lading.  Take  the  present 
case.  The  through  rate  is  obtained  by  add- 
ing the  ocean  rate  to  the  inland  rate.  There 
is  no  contractual  relation  between  the  rail- 
road carrier  and  the  ocean  carrier.  The 
ocean  rate  is  uncertain  and  variable,  depend- 
ing upon  time  of  sailing  and  available  space. 
The  accommodation  for  ocean  shipment  was 
obtained  by  the  shipper  and  by  it  made 
known  to  the  inland  carrier.  We  think  the 
language  of  the  statute,  read  in  the  light  of 
the  manifest  purpose  of  its  passage,  shows 
the  intent  of  Congress  to  bring  interstate 
commerce  within  the  control  of  the  pro- 
visions of  the  law  up  to  the  time  of  ocean 
shipment.  This  construction  *is  reinforced [7  9] 
by  the  broad  provisions  of  §  6  of  the  act 
as  to  publishing  schedules,  showing  rates, 
fares,  and  charges,  and  filing  the  same  with 
the  Interstate  Commerce  Commission.  That 
such  rates,  notwithstanding  through  bills 
of  lading,  were  subject  to  the  provisions  of 
the  act,  was  held,  upon  full  consideration, 
and  rightfully,  as  we  think,  by  the  Inter- 
state Commerce  Commission.  Re  Tariffs  on 
Export  &  Import  Traffic,  10  Inters.  Com. 
Rep.  55. 

It  is  contended  that  the  act,  as  construed 
by  the  circuit  court  of  appeals,  makes  it 
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conflict  with  art.  1,  §  9,  par.  5.  of  the  Con- 
stitution, which  provides:  "No  tax  or  duty 
shall  be  laid  on  any  articles  exported  from 
any  state.  No  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  an- 
other: nor  shall  vessels  bound  to  or  from 
one  state  be  obliged  to  enter,  clear,  or  pay 
duties  in  another." 

The  petitioner  contends  that  to  permit  a 
statute  to  have  such  application  to  articles 
•  intended  for  foreign  export  is  to  place  a 
burden  on  the  exercise  of  this  right,  because, 
before  the  shipper  can  lawfully  send  his 
goods  abroad,  and  before  the  carrier  can 
lawfully  accept  them,  there  must  be  a  com- 
pliance with  the  established  rate  on  file 
with  the  Interstate  Commerce  Commission. 
This  rate  is  subject  only  to  be  changed  as 
provided  by  law;  and  this  can  be  done  with- 
out notice  to  the  exporter  and  regardless  of 
his  power  to  comply  with  the  legal  rate 
and  meet  the  competition  at  the  seaport 
and  the  conditions  of  foreign  markets. 
These  things,  it  is  said,  place  a  distinct  bur- 
den upon  export  trade,  and  therefore  come 
within  the  constitutional  prohibition.  But 
it  is  to  be  observed  that  the  Constitution 
provides  for  a  burden  only  by  the  way  of 
taxation  or  duty,  and,  unless  the  alleged 
interference  amounts  to  such  taxation  or 
dutv,  it  does  not  come  within  the  constitu- 
tional  prohibition.  Cornell  v.  Coyne.  192 
U.  S.  418,  48  L.  ed.  504,  24  Sup.  Ct.  Rep. 
383. 

The  regulations  of  interstate  commerce 
provided  by  the  statute  now  under  con- 
sideration are  within  the  acknowledged 
power  of  Congress  under  the  interstate  com- 
[80]nierce  clause  of  *the  Constitution.  There  is 
no  attempt  to  levy  duties  on  goods  to  be 
exported,  and  the  mere  incidental  effect  in 
the  legal  regulation  of  interstate  commerce 
upon  such  exportations  does  not  come 
within   this   constitutional   prohibition. 

Nor  do  we  think  there  is  anv  more  force 
in  the  contention  that  this  legislation 
amounts  to  a  preference  of  ports  of  one 
state  over  those  of  another  within  the 
meaning  of  the  constitutional  provision  un- 
der consideration.  This  provision  was  in- 
tended to  prevent  legislation  intended  to 
give,  and  having  the  effect  of  giving,  pref- 
erence to  the  ports  of  one  state  over  those 
of  another  state.  It  may  be  true  that  the 
regulation  of  interstate  commerce  by  rail 
has  the  effect  to  give  an  advantage  to  com- 
merce wholly  by  water  and  to  ports  which 
can  be  reached  by  means  of  inland  navi- 
gation, but  these  are  natural  advantages 
and  are  not  created  by  statutory  law.  The 
fact  that  regulation,  within  the  acknowl- 
edged power  of  Congress  to  enact,  may  af- 
fect the  ports  of  one  state  more  than  those 


of  another,  cannot  be  construed  as  a  viola- 
tion  of  this  constitutional  provision.  South 
Carolina  v.  Georgia,  93  U.  S.  4.  13.  23  L. 
ed.  782,  784;  Pennsylvania  v.  Wheeling  & 
B.  Bridge  Co.  18  How.  421,  433,  15  L.  ed. 
435,   438. 

It  is  strongly  urged  that  there  is  nothing 
in  the  acts  of  Congress  regulating  inter- 
state commerce  which  can  render  illegal 
the  contract  between  the  shipper  and  the 
railrq|id  company  covering  the  period  from 
June'  to  December.  1905.  The  contract,  it 
is  insisted,  was  at  the  legal,  published  and 
filed  rate,  and  there  is  nothing  in  the  law 
destroying  the  right  of  contract  so  essen- 
tial to  carrying  on  business  such  as  the 
petitioner  was  engaged  in.  But  this  con- 
tention loses  sight  of  the  central  and  con- 
trolling purpose  of  the  law,  which  is  to  re- 
quire all  shippers  to  be  treated  alike,  and 
but  one  rate  to  be  charged  for  similar  car- 
riage of  freight,  and  that  the  filed  and 
published  rate,  equally  known  by  and  avail- 
able to  every  shipper. 

In  the  Elkins  act.  Congress  has  made  it  a 
penal  offense  to  give  or  receive  transporta- 
tion at  less  than  the  published  rate.  This 
rate  can  only  be  raised  by  ten  days'  or  low- 
ered by  three  'days*  notice.  Sec.  0.  25  Stiit.[8 
at  L.  855.  chap.  382,  U.  S.  Conip.  Stat.  IfiOl, 
p.  3158.  There  is  no  provision  excepting 
special  contracts  from  the  operation  of  the 
law.  One  rate  is  to  be  charged,  and  that 
the  one  fixed  and  published  in  the  manner 
pointed  out  in  the  statute,  and  subject  to 
change  in  the  only  way  open  by  the  stat- 
ute. There  is  no  provision  for  the  filing  of 
contracts  with  shippers,  and  no  method  of 
making  them  public  defined  in  the  statute. 
If  the  rates  are  subject  to  secret  alteration 
by  special  agi'eement,  then  the  statute  will 
fail  of  its  purpose  to  establish  a  rate  duly 
published,  known  to  all.  and  from  which 
neither  shipper  nor  carrier  may  depart. 

It  is  said  that  if  the  carrier  saw  fit  to 
change  the  published  rate  by  contract,  the 
effect  will  be  to  make  the  rate  available  to 
all  other  shippers.  But  the  law  is  not  limit- 
ed to  giving  equal  rates  by  indirect  and  un- 
certain methods.  It  has  provided  for  the 
establishing  of  one  rate,  to  be  filed  as  pro- 
vided, subject  to  change  as  provided,  and 
that  rate  to  be,  while  in  force,  the  only 
legal  rate.  Any  other  construction  of  the 
statute  opens  the  door  to  the  possibility  of 
the  very  abuses  of  unequal  rates  which  it 
was  the  design  of  the  statute  to  prohibit 
and  punish. 

Nor  do  we  find  anything  in  the  provisions 
of  the  statute  inconsi.'^tent  with  this  con- 
clusion, in  the  fact  that  the  statute  makes 
the  rate  as  published  or  filed  conclusive  on  the 
carrier.  The  carrier  files  and  publishes  the 
rate.    It  may  well  be  concluded  by  its  own 
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ftction.  But  neither  shipper  nor  carrier  may 
▼ary  from  the  duly  filed  and  published  rate 
without  incurring  the  penalty  of  the  law. 

It  may  be,  as  urged  by  petitioner,  that 
this  construction  renders  impossible  the 
making  of  contracts  for  the  future  delivery 
of  such  merchandise  as  the  petitioner  deals 
in,  and  that  the  instability  of  the  rate  in- 
troduces a  factor  of  uncertainty,  destructive 
of  contract  rights  heretofore  enjoyed  in  such 
property.  This  feature  of  the  law,  it  is 
insisted,  puts  the  shipper  in  many  kinds  of 
trade  at  the  mercy  of  the  carrier,  who  may 
arbitrarily  change  a  rate  upon  the  faith  of 
B2]  which  •contracts  have  been  entered  into.  But 
the  right  to  make  such  regulations  is  in- 
herent in  the  power  of  Congress  to  legislate 
respecting  interstate  commerce,  and  such 
considerations  of  inconvenience  or  hardship 
address  themselves  to  the  law-making 
branch  of  the  government.  New  York,  N. 
H.  &  H.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 200  U.  S.  399,  50  L.  ed.  524,  26 
Sup.  Ct.  Rep.  272.  It  may  be  that  such  con- 
tracts should  be  recognized,  giving  stabil- 
ity to  rates  for  limited  periods;  that  the 
contracts  being  filed  and  published,  and  the 
rate  stipulated  known  and  open  to  all,  no 
injustice  would  be  done.  But,  as  we  have 
said,  such  considerations  address  themselves 
to  Congress,  not  to  the  courts.  It  is  the 
province  of  the  judiciary  to  enforce  laws 
constitutionally  enacted,  not  to  make  them 
to  suit  their  own  views  of  propriety  or  jus- 
tice. 

The  statute  being  within  the  constitu- 
tional power  of  Congress,  and  being  in  force 
when  the  contract  was  made,  is  read  into 
the  contract  and  becomes  a  part  of  it. 

If  the  shipper  sees  fit  to  make  a  contract 
covering  a  definite  period,  for  a  rate  in  force 
at  the  time,  he  must  be  taken  to  have  done 
BO  subject  to  the  possible  change  of  the 
published  rate  in  the  manner  fixed  by  stat- 
ute, to  which  he  must  conform  or  suffer  the 
penalty  fixed  by  law. 

The  right  to  charge  other  than  the  pub- 
lished rate  because  of  a  contract  alleged  to 
have  provided  for  the  rate  in  force  at  the 
time,  but,  owing  to  changed  conditions,  sub- 
sequently becoming  inadequate  to  provide 
for  the  payment  of  the  published  rate,  was 
dealt  with  by  this  court  in  New  York,  N. 
H.  &  H.  R.  Co.'v.  Interstate  Commerce  Com- 
mission, supra,  where  a  contract  for  the 
purchase  and  carriage  of  coal  at  its  incep- 
tion produced  the  established  rate  to  the 
carrier,  which  it  subsequently  failed  to  do. 
This  court,  speaking  through  Mr.  Justice 
White,  said: 

"Further,  as  the  prohibition  of  the  inter- 
state commerce  act  is  ever  operative,  even  if 
the  facts  established  that  at  the  particular 
time  the  contract  was  made,  considering  the 
ftS  li.  ed. 


then  cost  of  coal  and  other  proper  items, 
the  net  published  tariff  of  *rates  would  have[8S] 
been  realized  by  the  Chesapeake  &  Ohio 
from  the  contract,  which  is  not  the  case,  it 
is  apparent  that  the  deliveries  under  the 
contract  came  under  the  prohibition  of  the 
statute  whenever,  for  any  cause,  such  as 
the  enhanced  cost  of  coal  at  the  mines,  an 
increase  in  the  cost  of  the  ocean  carriage, 
etc.,  the  gross  sum  realized  was  not  suffi- 
cient to  net  the  Chesapeake  &  Ohio  its  pub- 
lished tariff  of  rates.  This  must  be  the 
case  in  order  to  give  vitality  to  the  pro- 
hibitions of  the  interstate  commerce  act 
against  the  acceptance  at  any  time  by  a 
carrier  of  less  than  its  published  rates.  We 
say  this  because  we  think  it  obvious  that 
such  prohibitions  would  be  rendered  wholly 
ineffective  by  deciding  that  a  carrier  may 
avoid  those  prohibitions  by  making  a  con- 
tract for  the  sale  of  a  commodity,  stipulat- 
ing for  the  payment  of  a  fixed  price  in  the 
future,  and  thereby  acquiring  the  power, 
during  the  life  of  the  contract,  to  continue 
to  execute  it,  although  a  violation  of  the 
act  to  regulate  commerce  might  arise  from 
doing  so." 

It  is  alleged  that  the  indictment  is  insuf- 
ficient, in  that  it  fails  to  set  out  the  kind 
of  device  by  which  traffic  was  obtained, 
and  of  what  the  concession  consisted,  and 
how  it  was  granted.  Authorities  are  cited 
to  the  proposition  that,  in  statutory  of- 
fenses, every  element  must  be  distinctly 
charged  and  alleged.  This  court  has  fre- 
quently had  occasion  to  hold  that  the  ac- 
cused is  entitled  to  know  the  nature  and 
cause  of  the  accusation  against  him,  and 
that  a  charge  must  be  suflliciently  definite 
to  enable  him  to  make  his  defense  and  avail 
himself  of  the  record  of  conviction  or  acquit- 
tal for  his  protection  against  further  prose- 
cutions, and  to  inform  the  court  of  the  facts 
charged,  so  that  it  may  decide  as  to  their 
sufficiency  in  law  to  support  a  conviction,  if 
one  be  had,  and  the  elements  of  the  offense 
must  be  set  forth  in  the  indictment  with 
reasonable  particularity  of  time,  place,  and 
circumstances.  And  it  is  true  it  is  not  al- 
ways sufficient  to  charge  statutory  offenses 
in  the  language  of  the  statutes,  and,  where 
the  offense  includes  generic  terms,  it  is 
not  sufllicient  that  the  indictment  charge 
the  offense  in  the  same  generic  terms,  but 
it  must  state  the  particulars.  ^United  States[84] 
V.  Hess,  124  U.  S.  483,  31  L.  ed.  516,  8  Sup. 
Ct.  Rep.  571;  Evans  v.  United  States,  153 
U.  S.  584,  38  L.  ed.  830,  14  Sup.  Ct.  Rep. 
934.  But  an  indictment  which  distinctly 
and  clearly  charges  each  and  every  element 
of  the  offense  intended  to  be  charged,  and 
distinctly  advises  the  defendant  of  what 
he  is  to  meet  at  the  trial,  is  sufficient. 

And  in  Ledbetter  v.  United  States,  170  U. 
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8.  606,  612,  42  L.  ed.  1162,  1164,  18  Sup.  Ct.  t 
Rep.  774,  776,  Mr.  Justice  Brown,  speaking  i 
for  the  court,  said: 

"Notwithstanding  the  cases  above  cited 
from  our  reports,  the  general  rule  still 
holds  good  that,  upon  an  indictment  for  a 
statutory  offense,  the  offense  may  be  de- 
scribed in  the  words  of  the  statute,  and  it 
is  for  the  defendant  to  show  that  greater 
particularity  is  required  by  reason  of  the 
omission  from  the  statute  of  some  element 
of  the  offense." 

In  the  present  case  no  objection  was  made 
to  the  indictment  until  after  verdict  by 
motion  in  arrest  of  judgment. 

Had  it  been  made  by  demurrer  or  motion, 
and  overruled,  it  would  not  avail  the  de- 
fendant, in  error  proceedings,  unless  it  ap- 
peared that  the  substantial  rights  of  the 
accused  were  prejudiced  by  the  refusal  to 
require  a  more  specific  statement  of  the  par- 
ticular mode  in  which  the  offense  charged 
was  committed.  U.  S.  Rev.  Stat.  §  1025, 
U.  S.  Comp.  Stat.  1901,  p.  720;  Connors  v. 
United  States,  158  U.  S.  408,  411,  39  L.  ed. 
1033,  1034,  15  Sup.  Ct.  Rep.  951. 

There  can  be  no  doubt  that  the  accused 
was  fully  advised  of,  and  understood,  the 
precise  facts  which  were  alleged  to  be  a 
violation   of   the   statute. 

As  we  interpret  this  law,  it  is  intended, 
among  other  things,  to  prohibit  and  punish 
the  receiving  of  a  concession  for  the  trans- 
portation of  goods  from  the  duly  filed  and 
published  rate.  Each  and  all  of  the  ele- 
ments of  the  offense,  with  allegations  of 
time,  place,  kind  of  goods,  and  name  of  car- 
rier, are  distinctly  charged  in  the  indict- 
ment, and  include  the  fixing  of  the  published 
rate  at  23  cents  per  100  pounds;  the  chan- 
ging of  the  rate  and  the  new  publication  at 
35  cents  per  100  pounds;  the  knowledge 
of  this  change  on  the  part  of  the  shipper, 
and  the  carriage  of  the  goods  over  a  de- 
scribed route  at  a  concession  of  the  dif- 
ference between  the  published  and  the  con- 
[85]tract  rate, — all  these  *facts  being  stated,  the 
indictment  is  clearly  sufficient.  Whether  it 
was  necessary  to  charge  actual  knowledge 
of  the  change  of  rate  on  the  shipper's  part 
is  a  question  not  involved  in  this  case,  as 
the  indictment  charges  such  knowledge,  and 
the  facts  stipulated  show  that  the  shipper 
knew  of  the  establishing  of  the  new  rate 
when  the  goods  described  in  the  indictment 
were  shipped. 

It  is  again  contended  that  the  submis- 
sion in  the  trial  court  of  the  question  of 
whether  there  was  a  device  to  avoid  the 
operation  of  the  act  and  to  obtain  the 
transportation  at  the  less  rate  was  preju- 
dicial to  the  petitioners,  as  such  issue  was 
not  within  the  agreed  facts  upon  which  the 
case  was  tried. 


It  is  true,  as  we  have  held  in  another  part 
of  this  opinion,  that  no  device  or  con- 
trivance,  secret  or  fraudulent  in  its  nature, 
is  requisite  to  the  commission  of  the  offense 
outlined  in  the  statute,  and  that  any  means 
by  which  transportation  by  a  concession 
from  the  established  rate  was  liad  is  suf- 
ficient to  work  a  conviction.  Hence  this 
charge  was  not  prejudicial  to  the  peti- 
tioner. 

It  is  contended  by  the  petitioner  that 
there  is  nothing  in  the  facts  found  in  this 
case  to  show  any  intentional  violation  of 
the  law;  that,  on  the  contrary,  the  peti- 
tioner believed  itself  to  be  within  its  legal 
rights  in  insisting  upon  the  performance  of 
its  contract,  and  maintained  in  good  faith 
that  the  interstate  commerce  act  did  not 
and  could  not  interfere  with  it,  and  that 
the  statute  had  no  application  to  a  ship- 
ment of  goods  for  exportation  in  the  man- 
ner shown  in  this  case.  While  intent  is, 
in  a  certain  sense,  essential  to  the  commis- 
sion of  a  crime,  and  in  some  classes  of  cases 
it  is  necessary  to  show  moral  turpitude  in 
order  to  make  out  a  crime,  there  is  a  class 
of  cases  within  which  we  think  the  one  un- 
der consideration  falls,  where  purposely  do- 
ing a  thing  prohibited  by  statute  may 
amount  to  an  offense,  although  the  act 
does  not  involve  turpitude  or  moral  wrong. 
In  this  case  the  statutes  provide  it  shall 
be  penal  to  receive  transportation  of  goods 
at  less  than  the  published  rate.  Whether 
shippers  who  pay  a  rate  undrr  the  honest 
belief  that  it  is  the  lawfully  established 
rate,  when  in  fact  it  is  not,  are  ^liable  un-[ 
der  the  statute  because  of  a  duty  resting  on 
them  to  inform  themselves  as  to  the  exist- 
ence of  the  elements  essential  to  establish 
a  rate  as  required  by  law,  is  a  question  not 
decided,  because  not  arising  on  this  record. 
The  stipulated  facts  show  that  the  ship- 
pers had  knowledge  of  the  rates  published, 
and  shipped  the  goods  under  a  contention 
of  their  legal  right  so  to  do.  This  was  all 
the  knowledge  or  guilty  intent  that  the  act 
required.  1  Bishop,  Ocim,  Law,  5th  ed.  f 
343.  A  mistake  of  law  as  to  the  right  to 
ship  under  the  contract  after  the  change  of 
rate  is  unavailing  upon  well-settled  princi- 
ples. Reynolds  v.  United  States,  98  U.  S. 
145,  25  L.  ed.  244. 

Finding  no  error  in  the  judgments  of  the 
Circuit  Court  of  Appeals,  the  same  are  af- 
firmed. 

Mr.  Justice  Moody  took  no  part  in  the 
disposition  of  this  case. 

Mr.  Justice  Brewer,  dissenting: 
I  dissent  from  the  opinion  and  judgment 
in   this  case,   and,  without  noticing  other 
objectiona,   I  rest  that  dissent   upon   this 
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single  ground:  On  June  17,  1905,  the  Bur- 
lington Railway  Company  made  a  contract 
with  the  petitioner,  the  Armour  Packing 
Company,  for  the  transportation  of  certain 
products  from  Kansas  City,  Kansas,  to  New 
York,  this  contract  to  remain  in  force  until 
December  31,  1906.    No  objection  is  made  to 


broken  no  contract.  It  has  simply,  as  held 
by  the  court,  given  permission  to  a  car- 
rier, arbitrarily  and  without  inquiry  or  de- 
cision by  any  tribimal,  to  repudiate  its 
contract. 

Again,  we  hare  held  that  in  "enacting  the 
statutes  establishing  the   Interstate  Com- 


the  reasonableness  of  this  contract  or  the  ^merce  Commission  the  purpose  of  Congress 


rates  named.  The  time  during  which  it  was 
to  run  was  brief,  less  than  seven  months,  and 
but  for  the  legislation  of  Congress  there 
would  be  no  question  of  its  validity,  or  that 
it  could  be  enforced  without  subjecting 
either  party  thereto  to  any  liability,  civil 
or  criminal.  On  August  6  the  Burlington 
Company  and  its  connecting  carriers  filed 
with  the  Interstate  Commerce  Commission 
an  amendment  to  their  tariffs,  which  was 
duly  posted  and  published,  and  by  which 
the  rate  from  Kansas  City,  Kansas,  to  New 
York,  was  increased. 

On  August  17,  1905,  the  Armour  Packing 
ft7]Company  delivered  •to  the  Burlington  Com- 
pany, under  its  contract,  67  tierces  of  oleo 
oil  for  transportation  to  New  York.  The 
railway  company  accepted  the  shipment,  is- 
sued a  through  bill  of  lading,  and  received 
pay  upon  the  basis  of  the  rates  fixed  by 
the  contract  of  June  17.  Now,  because  the 
packing  company  insisted  upon  compliance 
by  the  railway  company  with  its  contract 
of  transportation, — and  the  railway  com- 
pany (recognizing  the  binding  force  of  the 
contract)  accepted  the  transportation  and 
received  payment  at  the  rates  named  there- 
in,— the  packing  company  is  adjudged  a 
criminal  and  fined  the  sum  of  $15,000. 

I  want  to  emphasize  this  matter.  The 
railway  company  and  the  packing  com- 
pany entered  into  a  fair  and  reasonable  con- 
tract for  transportation.  Independently  of 
the  statute,  it  was  valid  in  all  respects,  and 
could  have  been  enforced  by  the  packing 
company  against  the  railway  company,  but, 
according  to  the  ruling  of  the  court,  the 
railway  company  was  authorized  arbitrarily 
to  break  the  contract,  raise  the  amount  to 
be  paid  for  transportation,  thus  unsettling 
the  business  of  the  shipper,  even,  it  may 
be,  to  the  extent  of  wholly  destroying  it. 
Sustaining  imder  those  circumstances  the 
power  of  the  carrier  and  punishing  the  ship-. 
per  shocks  my  sense  of  justice,  and  I  can- 
not impute  to  Congress  an  intent  by  it» 
legislation  to  make  possible  such  a  result. 

It  has  been  one  of  the  boasts  of  our  juris- 
prudence that  it  upholds  the  saeredness  of 
ctmtracts.  By  constitutional  provision  a 
state  is  estopped  from  passing  a  law  im- 
pairing the  obligation  of  a  contract,  and 
again  and  again  has  this  court  stricken 
down  legislation  having  such  effect.  While 
there  is  no  such  restriction  upon  the  power 
of  Congress,  yet  Congress  has  in  this  case 
42  li.  ed. 


was  to  facilitate  and  promote  commerce." 
Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  102  U.  8.  197,  198,  40  L.  ed. 
940,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666.  *But  to  deny  to  parties  the  power  [8 8] 
of  agreeing  upon  rates  of  transportation  for 
a  reasonable  time  tends  to  destroy,  and  not 
promote,  commerce.  One  of  the  conditions 
of  successful  business — one  of  the  things 
which  induces  new  industries — is  the  ability 
to  provide  in  advance  for  certainty  of  ex- 
penditures, including  among  them  the  cost 
of  transportation.  Who  will  engage  in  any 
new  enterprise  or  invest  money  in  a  manu- 
facturing industry  when  he  knows  that  he 
cannot  make  a  definite  contract  for  rates 
of  transportation  to  and  from  his  factory, 
but  is  advised  that  whatever  contract  he 
makes  may,  at  the  whim  of  the  carrier,  up- 
on ten  days'  notice,  be  set  aside  and  a  high- 
er rate  imposed? 

Further,  it  seems  to  be  implied  that  Con- 
gress has  given  express  authority  to  the 
carrier  to  raise  its  rates,  but  this  is  not 
so.  The  single  provision  is  that  it  shall 
not  raise  its  rates  without  giving  ten  days' 
notice.  It  is  a  limitation  upon  power  in- 
stead of  a  grant  of  authority. 

It  may  be  said  that  the  remedy  of  the 
shipper  is  to  pay  the  increased  rates  and 
then  sue  the  carrier  for  the  excess.  But 
upon  what  ground  can  such  an  action  be 
maintained?  If  the  contract  is  no  longer 
valid,  if  it  has  been  destroyed  by  the  mere 
action  of  the  carrier  in  publishing  a  new 
tariff,  and  the  rates  of  the  latter  are  in 
themselves  reasonable,  although  in  excess 
of  the  contract  provisions,  how  can  a  ship- 
per recover  damages  ?  The  contract  is  gone, 
has  ceased  to  be  valid,  the  new  rates  are 
reasonable,  and  the  shipper  must  abide  by 
the  consequences  of  the  arbitrary  act  of  the 
carrier. 

But  it  may  be  said  that  prescribing  the 
limitation  of  ten  days'  notice  of  an  increase 
in  rates  is  an  implied  authority  to  the  car- 
rier to  make  such  a  raise,  providing  the  new 
rates  are  reasonable.  To  my  mind  it  seems 
more  in  accordance  with  the  spirit  and  pur- 
pose of  the  interstate  commerce  act  to  hold 
that,  there  being  no  express  authority  given 
to  raise  rates,  the  fact  that  the  railway 
.ompany  has  made  a  contract  to  operate 
for  a  reasonable  time  should  be  construed 
as  an  inhibition  upon  its  right  to  make  such 
a  raise,  and  that  the  rates  as  fixed  by  its 
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[89]*coiitract  should  continue  for  all  shippers 
until  the  termination  of  the  period  named 
therein. 

Obviously,  from  the  tone  of  the  opinion  of 
the  court,  the  wrong  done  to  the  shipper  is 
recognized,  and  the  argument  is  only  that 
the  responsibility  for  the  wrong  rests  upon 
Congress.  In  other  words,  the  court  has  un- 
loaded upon  Congress  the  injustice  which' 
the  construction  placed  by  it  upon  the  stat- 
ute accomplishes.  To  my  mind  a  better 
wav  would  be  to  enforce  the  contract  and 
thus  secure  justice  in  this  case,  leaving  to 
Congress  the  enactment  of  additional  legis- 
lation, if  deemed  necessary,  to  prevent  the 
possibilities  of  secret  arrangements  between 
carrier  and  shipper. 

I  am  authorized  to  say  that  the  Chief 
Justice  and  Mr.  Justice  Peckham,  concur 
in  this  dissent.  They  are  also  of  the  opinion 
that  the  trial  court,  the  district  court  of 
the  western  district  of  Missouri,  had  no 
jurisdiction  of  the  alleged  offense,  but  that 
such  jurisdiction  was  vested  in  the  district 
court  of  Kansas,  holding  that  when  goods 
are  delivered  to  the  carrier,  and  the  shipper 
has  solicited,  accepted,  or  received  any  re- 
bate, concession,  or  discrimination  from 
such  carrier,  "in  respect  to  the  transporta- 
tion" of  the  goods,  the  crime  is  then  com- 
plete, at  least,  so  far  as  regards  the  ship- 
per, and  it  cannot  be  made  a  continuing 
crime  in  each  district  through  which  the 
goods  pass  in  their  transportation.  The 
Constitution  has  made  provision  for  the 
venue  of  criminal  actions  or  prosecutions, 
and  their  nature  cannot  be  altered  by  leg- 
islative enactment,  so  as  to  embrace  the 
whole  country  in  one  vast  district.  A  pro- 
vision in  a  statute  of  this  nature,  by  which 
it  is  possible  to  find  an  indictment  and  to 
have  a  trial  at  the  most  remote  point  from 
the  actual  commission  of  the  offense,  ought 
not  to  be  approved  as  a  compliance  with 
the  Constitution. 


C90]»CHICAG0,    BURLINGTON,    &    QUINCY 
RAILWAY   COMPANY,   Petitioner, 

V. 

UNITED    STATES. 

(See  S.  C.  Reporter's  ed.  90.) 

This  case  is  governed  by  the  decision  in 
Armour  Packing  Company  v.  United  States, 
ante,  681. 

[No.  652.] 
Decided  March   16,   1908. 

ON   WT^IT   of   Certiorari    to   the   United 
States  Circuit  Court  of  Appeals  for  the 
£i«:lith  Circuit  to  review  a  judgment  which 


affirmed  a  conviction  in  the  District  Court 
for  the  Western  District  of  Missouri,  for 
accepting  transportation  of  goods  in  in- 
terstate or  foreign  commerce  at  less  than 
the  carrier's  published  rates.  Affirmed. 
See  same  case  below,  157  Fed.  830. 

Messrs.  O.  H.  Dean,  W.  D.  McLeod,  H.  C 
Timmonds,  and  O.  M.  Spencer  for  peti- 
tioner. 

Solicitor  General  Hoyt  and  Assistant  At* 
tomey  General  Purdy  for  respondent. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  counsel  for  the  petitioner  and  the 
Solicitor  General  for  the  United  States  hav- 
ing filed  a  stipulation  in  writing  in  this 
cause,  agreeing  to  abide  the  result  of  the 
Packing  Company  Cases,  just  decided  (Nos. 
467,  468,  469,  and  470),  [209  U.  S.  56,  ante, 
681,  28  Sup.  Ct.  Rep.  428],  it  is  hereby  or- 
dered that  the  judgment  of  the  Circuit  Court 
of  Appeals  in  this  case  be  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the 
disposition  of  this  case. 


•JUAN  GARCIA  BOSQUE,  Plff.  in  Err.,  [9 

V. 

UNITED   STATES. 

(See  S.  C.  Reporter's  ed.  91-101.) 

Inter nntional   law  —  cessions  —  change 
of  allegiance. 

1.  The  absence  of  a  Spanish  subject  from 
the  Philippine  Islands  during  the  entire 
period  allowed  bv  the  treatv  of  peace  with 
Spain  of  Dec.  10,'l898  (30  Stat,  at  L.  1759), 
art.  9,  for  making  a  declaration  of  his  in- 
tention to  preserve  his  allegiance  to  the 
Crown  of  Spain,  prevents  the  loss  of  his 
Spanish  nationality  by  reason  of  his  failure 
to  make  such  declaration. 

International  law  —  cessions  —  preser- 
vation of  private  rights. 

2.  Laws  enacted  by  the  new  sovereignty, 
and  not  the  Spanish  laws,  were  meant  by 
the  provision  of  the  treaty  of  peace  with 
Spain  of  Dec.  10,  1898.  art*  9,  that  Spanish 
subjects  in  the  Philippine  Islands  shall 
have  the  right  to  carry  on  their  industry, 
commerce,  and  professions,  being  subject  in 
respect  thereof  to  "such  laws  as  are  applica- 
ble to  other  foreigners." 

Attorneys  —  admission    to    practice  — 
Spanish  subject. 

3.  A  Spanish  lawyer  who  had  previously 
been  denied  permission  to  practise  law  by 
the  supreme  court  of  the  Philippine  Islands, 
upon  the  ground  that  he  did  not  possess 
the  political  qualifications  required  by  law, 
was  not  entitled  to  such  permission  by  vir- 
tue of  the  provisions  of  the  Philippine  Is- 
lands Code  of  Civil  Procedure,  I  13,  for  the 
admission  to  practice  of  those  ''not  specially 
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declared  ineligible,"  who  have  been  duly 
Uoensed  under  the  laws  and  orders  of  the 
islands,  under  the  sovereignty  of  Spain  or 
of  the  United  States,  and  are  "in  good  and 
regular  standing  as  members  of  the  bar  of 
the  Philippine  Islands  at  the  time  of  the 
adoption  of  this  Code." 

Attorneys  —  admission    to    practice  — 

Spanish  subject. 

4.  A  Spanish  lawyer  may  be  denied  per- 
mission to  practise  by  the  supreme  court  of 
the  Philippine  Islands  because  he  did  not 

ress  the  political  qualifications  required 
law,  although  this  is  not  one  of  the 
nrounds  recognized  b^  the  Ck>de  of  Civil 
Procedure  for  depriving  a  lawyer  of  the 
right  to  practise,  since  these  grrounds  relate 
solely  to  the  removal  or  suspension  from  the 
bar  of  attorneys  already  practising. 

International  law  —  cessions  —  preser- 
vation of  private  rights. 
6.  The  right  to  practise  law  was  not  em- 
braced in  the  provision  of  the  treaty  of 
peace  with  Spam  of  Dec.  10,  1808,  art.  8, 
iliat  the  cession  of  sovereignty  cannot,  in 
any  respect,  impair  the  property  rights 
which,  by  law,  belong  to  the  peaceful  pos- 
■ession  of  property  of  all  kinds. 

[No.  147.] 

Submitted  January  20,  1008.    Decided  March 

23,   1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
denying  permission  to  a  Spanish  lawyer  to 
practise  in  the  Philippine  courts.    Affirmed. 
See  same  case  below,  1  Philippine,  88. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Plaintiff  in  error  applied  to  the  supreme 
court  of  the  Philippine  Islands  in  February, 
1901.  to  be  admitted  to  practise  law  in  the 
Philippine  courts.  His  petition  was  sup- 
ported by  various  certificates  as  to  profes- 
sional qualifications  and  good  character, 
and  set  forth  that  petitioner  was  a  graduate 
of  the  University  of  Manila,  and  practised 
law  in  the  Philippine  Islands  from  1892  until 
the  cessation  of  the  Spanish  courts;  "that 
he  is  of  good  character,  and  has  not  been 
inscribed  in  the  record  of  Spanish  national- 
ity, in  consequence  whereof  I  have  lost  this, 
hn  accordance  with  the  provisions  of  the 
treaty  of  Paris,  and  therefore  I  am  neither 
a  subject  nor  citizen  of  any  foreign  gov> 
emment,  and  consequently,  in  my  opinion, 
have  the  condition  required  by  general  or- 
der No.  29,  July  10,  1809,  of  the  United 
States  military  government  in  these  islands, 
for  continuing  the  practice  of  my  profes- 
sion." 

July  27,  1901,  the  petition  was  denied  by 
the  supreme  court,  without  opinion,  on  the 
Igroond  that  the  applicant  "does  not  *  possess 
the  political  qualifications  required  by  law 
ft!  Ii.  ed. 


for  the  practice  of  his  profession  in  the 
Philippine  archipelago." 

Plaintiff  subsequently  filed  a  petition  for 
rehearing,  accompanied  by  additional  certifi- 
cates and  affidavits  as  to  his  professional 
and  personal  reputation.  In  this  petition 
he  claimed  to  be  entitled  to  practise  his  pro- 
fession under  article  9  of  the  treaty  of  Paris 
[30  Stat,  at  L.  1769],  and  under  §  13  of 
the  Code  of  Civil  Procedure,  which  had  been 
enacted  since  the  date  of  his  first  petition. 

The  petition  for  rehearing  was  denied  by 
the  court  in  an  opinion  rendered  by  the 
chief  justice  (1  Philippine,  88),  which  held 
that  petitioner  had  not  lost  his  Spanish 
nationality,  but  was  a  Spanish  subject  up- 
on an  equal  footing  with  other  foreign  resi- 
dents who  were  not  entitled  to  practise  the 
legal  profession  under  the  law,  either  prior 
or  subsequent  to  the  treaty  of  Paris. 

In  January,  1906,  plaintiff  in  error  pre- 
sented to  the  court  the  following  motion: 

"Appears  Juan  Garcia  Bosque  and  asks 
that  the  honorable  supreme  court  be  pleased 
to  declare  that  the  petitioner  has  a  right 
to  practise  as  an  attorney  at  law  in  the 
Philippines  before  all  courts.  This  motion 
is  founded  upon  the  accompanying  affi- 
davit." 

The  affidavit  referred  to  stated  that  the 
affiant,  on  April  10, 1899,  and  for  eight  years 
immediately  prior  thereto,  had  practised  law 
continuously  before  the  courts  of  the  is- 
lands. The  supreme  court  overruled  the  mo- 
tion, and  thereupon  plaintiff  sued  out  this 
writ  of  error. 

Mr.  Kdgar  \V.  Camp  submitted  the  cause 
for  plaintiff  in  error: 

Not  only  are  foreigners  not  prohibited 
from  practising  law  in  Spain  and  its  ultra- 
marine possessions,  but  they  are  given,  and 
since  the  year  1836  have  been  given,  every 
encouragement  by  the  Spanish  government 
to  do  so. 

Plan  of  Studies  (Plan  de  Estudios)  of 
1836,  art.  56;  5  Diccionario  de  Alcubilla,  pp. 
423,  428;  6  Diccionario  de  Alcubilla,  pp. 
798,  873,  999,  1135,  1136;  1  Diccionario  do 
Berriz  (1888)  p.  1341;  3  Diccionario  de 
Alcubilla,  pp.  348,  357 ;  2  Diccionario  de  Al- 
cubilla, p.  566. 

The  right  of  plaintiff  in  error  to  prac- 
tise his  profession  is  a  vested  right,  of  which 
he  may  be  deprived  only  by  due  process  of 
law.  For  the  proper  exercise  and  enjoyment 
of  this  right,  the  recognition  by  the  insular 
supreme  court,  in  the  manner  and  form 
herein  prayed,  is  essential. 

Cummings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  356;  Ex  parte  Garland,  4  Wall.  333, 
18  L.  ed.  366;  Ely  v.  United  States,  171  U. 
S.  220-223,  43  L.  ed.  142,  143,  18  Sup.  Ct. 
Rep.  840;  Smith  v.  United  States,  10  Pet. 
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830,  9  L.  ed.  443;  Soulard  v.  United  States, 
4  Pet.  611,  7  L.  «d.  938;  Strother  v.  Lucas, 
12  Pet.  411,  9  L.  ed.  1137;   Bryan  v.  Ken 
nett,  113  U.  S.  179,  28  L.  ed.  908,  6  Sup. 
Ct.  Rep.  407. 

Citizenship  is  not  required  for  the  prac- 
tice of  law  under  the  United  States  gov- 
r»'nniriit.  any  more  than  it  is  required  under 
the  Spanish  government. 

Biadwell  V.  Illinois,  16  Wall.  130,  21  L. 
ed.  442. 

Practical  equality  between  alien  and  citi- 
zen has  resulted  from  the  entire  freedom  of 
intercourse  that  exists  between  ci\ilized  na- 
tions, so  that  it  may  be  stated  as  a  general 
rule  applicable  to  all  such  nations,  that 
the  elective  franchise  and  the  right  to  hold 
public  office  are  almost  the  only  advantages 
posf^essed  by  the  citizen  that  are  not  en- 
joyed by  the  alien. 

Webster,  Citizenship,  p.  49. 

Solicitor  General  Hoyt  submitted  the 
cause  for  defendant  in  error: 

Aliens  were  not  permitted  to  practise  law 
in  Spain  and  her  colonies. 

5  Diccionario  de  Alcubilla,  pp.  423,  428; 
6  Diccionario  de  Alcubilla,  pp.  798,  873, 
1135,  1136. 

The  right  claimed  bj'  plaintiff  in  error  is 
not  a  vested  right. 

Ex;  parte  Garland,  4  Wall.  333,  18  L.  ed. 
306:  Bradwell  v.  Illinois.  16  Wall.  130,  142, 
21  L.  ed.  442,  446;  Languille  v.  State,  4 
Tex.  App.  312;  State  v.  Gazlay,  5  Ohio,  14; 
Cohen  v.  Wright,  22  Cal.  293;  Ex  parte 
Yale.  24  Cal.  241,  85  Am.  Dec.  62;  Goldth- 
waite  V.  Montgomery,  50  Ala.  480;  McCas- 
kell  V.  State,  53  Ala.  510:  Sprayberry  v. 
Atlanta,  87  Ga.  120,  13  S.  E.  197*;  Re  Ad- 
mission to  Bar.  61  Neb.  58,  84  X.  W.  611. 

Citizenship  is  not  required  as  a  prere- 
quisite to  the  practice  of  law  under  the  Fed- 
eral government;  but  in  most  of  the  states 
the  statutes  and  rules  of  court  require  that 
an  applicant  for  admission  be  a  citizen  of 
the  state. 

1  Johns.  528;  Re  O'Neill,  90  N.  Y.  584; 
Re  Hong  Yen  Chang,  84  Cal.  163.  24  Pac. 
156;  Re  Ashford,  4  Haw.  614;  Re  Admission 
to  Bar,  supra;  Ex  parte  Thompson,  10  N.  C. 
(3  Hawks)  355. 

The  requirement  that  lawyers  should  not 
be  aliens  is  not  harsh  or  unreasonable,  but 
is  based  on  wise  and  sound  principles  of 
public  policy,  which  take  into  consideration 
the  close  connection  of  the  practice  of  law 
with  the  administration  of  justice  and  the 
other  branches  of  the  government. 

Ex  parte  Thompson,  supra. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  contends:  (1)  That  his 
witAtt  to  prftctiae    law    in    the    PhiHppine 


Islands  was  expressly  guaranteed  by  article 
9  of  the  treaty  of  Paris  and  recognized  by  § 
13  •of  the  Philippine  Code  of  Civil  Procedure ;  [••) 
(2)  that  the  supreme  court  of  the  Philip- 
pine Islands  had  no  power,  jurisdiction,  or 
authority  to  deny  or  deprive  a  lawyer  of 
his  right  to  practise  his  profession,  excei^t 
for  the  reasons  and  in  the  manner  provided 
in  the  Civil  Code;  (3)  that  plaintiff  in  er- 
ror's right  so  to  practise  was  a  vested  right, 
of  which  he  could  be  deprived  only  by  due 
process  of  law. 

Article  9  of  the  treatv  of  Paris  (30  Stat, 
at  L.  1754)   provided: 

"Spanish  subjects,  natives  of  the  Penin- 
sula, residing  in  the  territory  over  which 
Spain,  by  the  present  treaty,  relinquishes  or 
cedes  her  sovereignty,  may  remain  in  such 
territory  or  mav  remove  therefrom,  retain- 
ing,  in  either  event,  all  their  rights  of  proi»- 
erty,  including  the  right  to  sell  or  di>i>ose  of 
such  property  or  of  its  proceeds:  and  they 
shall  also  have  tho  right  to  carry  on  their 
industry,  commerce,  and  profession*,  being 
subject  in  respect  thereof  to  such  laws  as 
are  applicable  to  other  foreigners.  In  case 
they  remain  in  the  territory  they  may  pre- 
ser\'e  their  allegiance  to  the  Crown  of  Sjiaia 
by  making,  before  a  court  of  record,  within 
a  rear  from  the  date  of  the  exchange  of 
ratifications  of  this  treaty,  a  declaration  of 
their  decision  to  preserve  such  allegiance;  in 
default  of  which  declaration  they  shall  be 
held  to  have  renounced  it  and  to  have  adopt- 
ed the  nationality  of  the  territory  in  whidi 
they  may  reside. 

'The  civil  rights  and  political  status  of 
the  native  inhabitants  of  the  territories 
hereby  ceded  to  the  United  States  shall  be 
determined  by  the  Congress." 

The  record   shows  thaf  plaintiff  in  error 
left  the  Philippines  for  Europe  on  May  30. 
1899,  and  remained  away  until  January  11, 
1901.      In    the    aflidavit    accompanying    hi» 
petition  for  rehearing  he  states  that  the  rea- 
sons for  his  departure  from  the  islands  were 
the  unsettled  conditions  prevailing  there  ami 
the  state  of  his  health;  that  while  abroad 
he  lived  in  France  and  Spain,  residing  for 
the   most  part  in  Barcelona;   that  he  did 
not  return  sooner  to  the  Philippines  becaus«» 
of    newspaper   reports   as   to   personal   un- 
safety  in  Manila.     In  his  first  petition  he 
*claims  to  haA-e  lost  his  Spanish  national ity[t  ^ 
because  he  had  not  made  the  necessary  dec- 
laration of  intention  to  preserve  his  allegi- 
ance to  Spain;   but  that   requirement  was 
meant  only  for  those  who  remained  in  the 
territory,  and  was  not  necessary  in  his  case, 
since  he  removed  from  the  islands. 

In  the  opinion  of  the  Philippine  supreme 

court  he  carried    his    Spanish    nationality 

with  him  on  his  departure,  and  it  could  only 

'  be    lost    bj    continuous    residence    in    the 
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idancLi  and  failure  to  declare  his  intention 
of  retaining  it  within  the  time  specified. 
Bat  plaintiff  was  absent  from  the  Philip- 
pines during  the  whole  of  the  period  allowed 
for  making  such  declaration,  and  remained 
away  several  months  after  its  expiration. 
It  follows  that  he  did  not  become  a  citizen 
of  the  i inlands  under  the  new  sovereignty, 
but  that  he  continued  to  remain  a  Spaniard. 
The  fact  that  he  intended  to  return  does  not 
affect  this  conclusion.  It  wan  not  necessary, 
in  order  to  retain  his  Spanish  nationality, 
that  he  should  remain  away  permanently, 
and  he  was  absent  for  more  than  a  year  and 
a  half. 

The  question  whether  aliens  were  per- 
mitted to  practise  law  in  Spain  and  her 
colonies  is  elaborately  argued,  but  it  is  quite 
unnecessary  to  pass  upon  it,  since  it  is 
manifest  that  the  words  in  article  0  of  the 
treaty,  ''such  laws  as  are  applicable  to  other 
foreigners,"  referred  not  to  the  Spanish  law, 
but  to  the  laws  enacted  by  the  new  sov- 
ereignty. Spaniards  only  became  "foreign- 
ers** after  tlie  cession  of  the  islands;  and  it 
\»  obvious  that  the  words  meant  such  laws 
as  shall  be  applicable  to  other  foreigners. 

We  think  it  evident  that  plaintiff,  under 
the  laws  and  regulations  on  the  subject  put 
in  force  in  the  Philippines,  first  by  the  mili- 
tary and  then  by  the  civil  authorities,  was 
not  entitled  to  the  privilege  which  he 
sought. 

On  July  19,  1890,  the  military  governor 
promulgated,  in  respect  to  the  admission  of 
lawyers,  certain  regulations,  known  as  "gen- 
eral' orders  No.  29,  series  of  1899,"  |  2  of 
which  provides  as  follows: 

"Any  resident  of  the  Philippine  Islands, 
]not  a  subject  or  *citizen  of  any  foreign  gov- 
ernment,  of  the  age  of  twenty-three  years, 
of  good  moral  character,  and  who  possesses 
the  necessary  qualifications  of  learning  and 
ability,  is  entitled  to  admission  as  attorney 
and  counselor  in  all  of  the  courts  of  these 
islands." 

By  §  3  every  applicant  is  required  to  pro- 
duce satisfactory  testimonials  of  good  moral 
eliaracter  and  to  undergo  a  strict  examina- 
tion in  open  court  by  the  justices  of  the 
supreme  court.  If,  upon  examination,  he 
is  found  qualified,  he  shall  be  admitted  to 
practice  in  all  the  courts  of  the  Philippine 
Islands,  and  a  certificate  of  the  record  of 
the  court's  order  to  that  effect  shall  be 
given  him,  which  certificate  shall  be  his  li- 
cense.    (Sec.  4.)     Section  5  is  as  follows: 

*;Kvery  resident  of  these  islands,  not  a 
eilhrn  or  subject  of  any  foreign  govern- 
ment, who  has  been  admitted  to  practise 
law  in  the  Supreme  Court  of  the  United 
States,  or  in  any  circuit  court  of  appeals, 
circuit  court,  or  district  court  thereof,  or  in 
the  highest  court  of  any  state  or  territory  of 
ftS  li.  ed. 


the  United  States,  may  be  admitted  to  prac- 
tise in  the  courts  of  these  islands  upon  the 
production  of  his  license.  Likewise  all  per- 
sons duly  accredited  as  lawyers  in  the  Phil- 
ippine Islands  on  the  31st  day  of  January, 
1899,  who  are  residents  of  said  islands,  and 
not  subjects  or  citizens  of  another  govern- 
ment, may  be  admitted  as  attorneys  and 
counselors  in  all  the  courts  of  the  islands: 
Provided.  That  all  applicants  under  this 
section  shall  furnish  satisfactory  evidence 
of  good  moral  character  and  professional 
standing  and  take  the  prescribed  oath: 
And  provided  further.  That  the  court  may, 
if  it  deems  advisable,  examine  the  applicant 
as  to  his  qualifications." 

Every  person,  upon  admission,  must  take 
an  oath  of  allegiance  to  the  United  States. 
(Sec.  6.) 

It  is  conceded  that  plaintiff  did  not  be- 
come a  member  of  the  bar  under  the  provi- 
sions of  this  law. 

General  orders  No.  29  was  followed  by  act 
No.  190  of  the  Philippine  Commission,  being 
the  Code  of  Civil  Procedure  for  the  Philip- 
pine Islands  (1  Pub.  Laws,  p.  378),  §  13  of 
which  is  as  follows: 

♦"The  following  persons,  if  not  sp€ciaUy[99l 
declared  ineligible,  are  entitled   to  practise 
law  in  the  courts  of  the  Philippine  Islands: 

"1.  Those  who  have  been  duly  licensed 
under  the  laws  and  orders  of  the  isUiiulH 
under  the  sovereignty  of  Spain  or  of  the 
United  States,  and  are  in  good  and  regular 
standing  as  members  of  the  bar  of  the  Phil- 
ippine Islands  at  the  time  of  the  adoption 
of  this  Code. 

**2.  Those  who  are  hereafter  licensed  in 
the  manner  herein  prescribed." 

It  will  be  perceived  that  the  applicants 
must  be  "in  good  and  regular  standing  as 
meml)ers  of  the  bar  of  the  Philippine  Is- 
lands at  the  lime  of  the  adopiion  of  this 
Code"  This  description  does  not  apply  to 
plaintiff  in  error.  The  Civil  Code  was  en- 
acted August  7,  1901,  to  take  effect  Sep- 
tember 1,  1901.  He  had  been  denied  per- 
mission to  practise  law  by  the  supreme 
court  of  the  Philippines  on  July  27,  1901. 
upon  the  ground  that  he  did  not  possess  the 
political  qualifications  required  by  law.  He 
was  not,  therefore,  at  the  date  of  the  adop- 
tion of  the  Code,  in  good  and  regular  stand- 
ing as  a  member  of  the  bar. 

It  is  true  $  13  declares  "those  who  have 
been  duly  licensed  under  the  laws  and  or- 
ders of  the  islands,  under  the  sovereignty 
of  Spain,"  etc.,  are  entitled  to  practise  law, 
but  that  applies  only  to  persons  "not  spe- 
cially declared  ineligible;"  and  plaintiff  in 
error  was  declared  ineligible  because  a  cit- 
izen or  subject  of  a  foreign  government. 
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Reference  may  well  be  made  in  this  con- 
nection to  S  14  of  the  act,  which  reads: 

"Any  resident  of  the  Philippine  Islands, 
not  a  subject  or  citizen  of  any  foreign  gov- 
crnmentf  of  the  age  of  twenty-three  years, 
of  ;70od  moral  character,  and  who  possesses 
the  noeosAAry  qua lifioat ions  of  learning  and 
ability,  is  entitled  to  admission  as  a  mem- 
l>or  of  tho  bar  of  the  islands,  and  to  practise 
as  Huch  in  all  thoir  courts.*' 

Section     10   ])rovidcs    for  the    admission 

without  cxaminntion   of   anv   resident,   not 

a  citi'if'n  or  subject  of  ant/  foreign  govern- 

[iOO]ment,  •who  has  been  admitted  to  practise  in 

any  of  tho  courts  of  the  United  States. 

It  sccnis  clear  from  the  provisions  of  gen- 
eral orders  No.  20,  and  of  the  Code,  that  the 
intention  was.  and  has  been  from  the  first, 
to  require  all  members  of  the  bar  to  be 
either  citi/.ens  of  the  United  States  or  those 
enjoying  the  status  of  natives  of  the  Phil- 
i])pines.  and  to  exclude  all  foreigners  from 
the  legal  profession  in  the  islands. 

If  it  be  conceded  that  plaintiff  in  error 
posHCssed  the  privilege  of  practising  his  pro- 
fession in  the  islands  at  the  time  Sf^in  sur- 
rendered her  sovereignty  over  them,  the  en- 
joyment of  that  privilege  ceased  by  virtue 
of  the  .stipulations  of  the  treaty  of  Paris 
and  the  subsequent  laws  and  regulations  of 
the  new  sovereignty  inconsistent  therewith; 
and  the  effect  of  the  decision  in  the  pres- 
ent instance  was  not  to  deprive  plaintiff 
in  error  of  that  privilege.  Counsel  for 
plaintiff  in  error  cite  various  sections  of  the 
Code  which  prescribe  the  grounds  upon 
which  a  lawyer  may  be  deprived  of  the 
right  to  jiractise,  but  they  relate  to  the  re- 
moval or  suspension  from  the  bar  of  attor- 
neys already  practising,  and  have  no  appli- 
cation to  the  case  of  one  who  has  been  de- 
nied admission  to  practice  at  all. 

The  8th  article  of  the  treaty  of  Paris  de- 
clares that  the  cession  of  sovereignty  "can- 
not in  any  respect  impair  the  property  or 
rights  which,  by  law,  belong  to  the  peaceful 
possession  of  property  of  all  kinds,"  etc., 
but  that  stipulation  does  not  relate  to  the 
rights  connected  with  trades  and  profes- 
sions. The  word  "propiedad'*  used  in  the 
Spanish  text  is  defined  by  Ksciiche  as  the 
right  to  enjoy  and  dispose  freely  of  one's 
things  in  so  far  as  the  laws  do  not  prohibit 
it.  4  Escriche,  730.  The  same  word  ap- 
pears in  article  0.  providing  that  Spanish 
subjects  may  retain,  whether  they  remain 
or  remove  from  the  territory,  "all  their 
rights  of  property,  including  the  right  to 
sell  or  dispose  of  such  property  or  of  its 
proceeds."  Clearly,  the  right  to  practise 
law  was  not  referred  to  as  "property'*  there, 
and  they  are  followed  by  the  words  "and 
tbey  shall  also  have  the  riffht  to  carry  on 


their  industry,  commerce, 
•being  subject  in  respect  thereof 
as  are  applicable  to  other  f 

We   concur  with   the   concl 
Supreme  Court  of  the  PhilipfkiaBa, 
judgment  is  affirmed. 
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8BIE0X   HALLOWELL 

V. 

UNITED  STATEa 

( See  S.  C.  Reporter's  ed.  101-lC.I 

Cases  certified  —  by  circuit  co«rt  «f  ^ 
peals  — questions  of  mixed  lav  aai 
fact. 

Mixed  questions  of  law  and  fart 
require  the  construction  of  various 
Congress  and  the  determination,  ia  t 
of  all  the  testimony  in  a  criminal 
the  question  of  whether  or  not  the 
can  be  held  guilty  of  any  offense 
punishable  by  the  United  States, 
certituHi  by  a  circuit  court  of  appeak.  la- 
der  the  act  of  March  3,  1891  (26  SlaL  H 
L.  828,  chap.  517,  U.  S.  Comp.  Stat  WL 
]).  540 1 ,  §  6,  to  the  Federal  Supreme  Govt 
for  decision. 

[No.  175.1 

Argued  March  12,  1908.     Decided  Marc^  ^ 

1908. 

Oy  A  CERTIFICATE  from  the  Unite* 
States  Circuit  Court  of  Appeals  for  tk 
Eighth  Circuit,  presenting  questions  re*pKt- 
ing  the  introduction  of  intoxicating  liqaois 
into  the  Indian  country.    Dismissed. 

Statement  bv  ^Ir.  Justice  Harlan: 

This  case  is  here  upon  certified  questiooi 
by  the  judges  of  the  circuit  court  of  »P* 
peals. 

The  certified  questions  and  the  statemeat 
of  the  case  which  precedes  them  are  as  fol- 
lows: 

'•The  indictment  was  returned  November 
16,  1905,  and  charged  that  the  defendant, 
on  August  1,  1905,  in  the  district  of  Ne- 
braska, introduced  whisky  and  other  intoxi* 
eating  liquors  into  the  Indian  country,  to 
wit,  into  and  upon  the  Omaha  Indian  Reser- 
vation, a  reservation  set  apart  for  the  ex- 
clusive use  and  benefit  of  certain  tribes  of 
the  Omaha  Indians.'  The  defendant  entered 
a  plea  of  not  guilty,  and  the  case  was  sub- 
mitted to  a  jur}'  upon  the  following  agreed 
statement: 

•"  *That  the  defendant.  Simeon  Hallowell,[l« 
an  Omaha  Indian,  is  and  was.  on  the  1st 

Note.  — As  to  definiteness  of  question  ta 
be  certified — see  note  to  Wako  Water  4 
Light  Co.  V.  Wako,  31  LJtJl.  392. 
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day  of  August,  1905,  an  allottee  of  land 
granted  to  him  on  the  Omaha  Indian  Reser- 
vation, in  Thurston  county,  Nebraska;  that 
the  allotment  so  made  to  him  was  made  un- 
der the  provisions  of  the  act  of  Congress 
of  August  7,  1882  (22  Stat,  at  L.  341,  chap. 
434) ;  that  the  first  or  trust  patent  was  is- 
sued to  him  in  the  year  1884,  and  that  the 
twenty-five-year  period  of  the  trust  limita- 
tion has  not  yet  expired;  and  that  the  fee 
title  of  the  allotment  so  made  to  him  is 
atill  held  by  the  United  States. 

"  That  the  defendant,  Simeon  Hallowell, 
on  the  lat  of  August,  1005,  procured  at  a 
point  outside  the  said  reservation  one-half 
gallon  of  whisky,  which  he  took  to  his 
home,  which  was  within  the  limits  of  the 
Omaha  Indian  Reservation,  and  upon  an 
allotment  which  he  had  inherited,  and  which 
allotment  was  made  under  the  provisions  of 
the  act  of  Congress  of  August  7,  1882,  and 
the  title  of  which  is  held  by  the  govern- 
ment, as  the  twenty-five-year  trust  period 
has  not  expired.  That  he  took  the  said 
whisky  into  and  upon  this  allotment  for 
the  purpose  of  drinking  and  using  the  same 
himself,  and  that  he  did  drink  said  whisky, 
and  did  give  some  of  it  to  his  friends  or 
visitors  to  drink. 

"  *That  the  said  Omaha  Indian  Reserva- 
tion has  been  allotted  practically  in  whole, 
and  that  many  of  the  allotments  of  de- 
ceased Omaha  Indians  have  been  sold  to 
white  people,  under  the  provisions  of  the 
act  of  Congress  of  May  27,  1902  (32  Stat. 
at  L.  245,  275,  chap.  888) ;  that  within  the 
original  boundary  limits  of  the  Omaha  In- 
dian Reservation,  there  are  many  tracts  of 
land  that  have  been  sold,  under  the  provi- 
sions of  said  act,  to  white  persons  who  are 
the  sole  owners  thereof,  and  that  the  full 
title  to  such  lands  has  passed  to  the  pur- 
chaser, the  same  as  if  a  final  patent,  with- 
out restriction  upon  alienation,  had  been  is- 
sued to  the  allottee. 

"  *That  all  of  the  Omaha  Indians  who  were 
living  in  the  year  1884,  and  by  law  entitled 
to  allotments,  received  them. 

''  'That  the  Omaha  Indian  Reservation  is 
IS]withinand  a  *physical  part  of  the  organized 
territory  of  the  state  of  Nebraska,  as  are 
also  the  allotments  herein  referred  to,  in- 
to and  upon  which  the  said  defendant  took 
said  whisky.  That  the  Omaha  Indians  exer- 
cise the  rights  of  citizenship,  and  partici- 
pate in  the  county  and  state  government 
extending  over  the  said  Omaha  Indian  Res- 
ervation, and  over  and  upon  the  allotments 
herein  referred  to.  That  the  defendant, 
Simeon  Hallowell,  has  been,  on  frequent  oc- 
casions, a  judge  and  clerk  of  election,  a  jus- 
tice of  the  peace,  and  assessor,  and  a  direct- 
or of  the  public  school  district  in  which  he 
lives.  That  Omalm  Indians  have  taken  part 
SS  li.  ed. 


in  the  state  and  county  government,  extend 
ing  over  the  reservation,  and  have  held  the 
following  oflices  in  said  county  of  Thurston, 
state  of  Nebraska:  County  coroner,  county 
attorney,  county  judge,  justice  of  the  peace, 
constable,  road  overseer,  election  oilieers, 
and  have  also  served  as  jurors  in  the  county 
and  district  courts.  Defendant  is  self  sup- 
porting, as  are  most  of  said  Indians.  Some 
of  them  are  engaged  in  business  and  most 
of  them  engaged  in  farming.' 

"Over  the  defendant's  objection  that  the 
matters  recited  in  the  agreed  statement 
did  not  constitute  or  show  an  ofTcnse 
against  laws  of  the  United  States,  the  court 
instructed  the  jury  that,  if  the  matters  so 
recited  were  true,  the  defendant  was  guilty 
of  the  offense  charged.  The  defendant  re- 
served an  exception  to  this  ruling.  The 
jury  found  him  guilty. 

"And  the  circuit  court  of  appeals  for  the 
eighth  circuit  further  certifies  that  the  fol- 
lowing questions  of  law  are  presented  to 
it  in  said  cause;  that  their  decision  is  in- 
dispensable to  a  decision  of  the  cause;  and 
that,  to  the  end  that  such  court  may  ))rop- 
erly  decide  the  issues  of  law  so  presented, 
it  desires  the  instruction  of  the  Supreme 
Court  of  the  United  States  upon  such  ques- 
tions, to  wit: 

"1.  After  the  allotment  in  severalty  to 
the  Omaha  Indians  of  practically  all  of  the 
lands  in  the  Omaha  Indian  Reservation  in 
the  state  of  Nebraska,  and  the  issuance  to 
the  several  allottees  of  the  first,  or  trust, 
patents,  under  the  act  of  August  7,  *  1882 [104] 
(22  Stat,  at  L.  341,  chap.  434),  and  after 
the  provisions  of  §  7  of  that  act  and  of  § 
6  of  the  act  of  February  8,  1887  (24  Stat, 
at  L.  388,  chap.  119),  had  become  effective 
as  to  such  allottees,  did  Congress  retain  or 
possess  the  power  to  regulate  or  prohibit 
the  introduction  of  intoxicating  liquors  upon 
such  allotments,  while  the  title  to  the  same 
should  be  held  in  trust  by  the  United  StaU's, 
or  while  the  same  should  remain  inalienable 
by  the  allottee  without  the  consent  of  the 
United  States? 

"2.  Do  the  facts  that  the  tribal  relation 
of  these  Indians  is  still  maintained,  and 
that  part  of  the  lands  in  said  reservation 
are  unallotted,  and  are  held  by  the  United 
States  for  the  use  and  benefit  of  the  said 
tribe,  as  provided  in  §  8  of  the  said  act  of 
August  7.  1882,  enable  Congress,  consistent- 
ly with  the  provisions  and  effect  of  §  7  of 
that  act  and  of  §  6  of  the  said  act  of  Feb- 
ruary 8,  1887,  to  regulate  or  prohibit  the 
introduction  of  intoxicating  liquors  upon 
such  allotments,  while  the  same  shall  be 
held  in  trust  by  the  United  States,  or  while 
the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United 

States? 
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''Sw  As  applied  to  allotments  in  seyeralty 
to  Indians  of  lands  in  a  state,  when  the 
land  is  to  be  held  in  trust  for  the  allottee 
for  a  stated  period,  and  is  then  to  be  con- 
Teyed  to  him  or  his  heirs  in  fee,  and  is  to 
remain  inalienable  by  him  during  such  trust 
period  without  the  consent  of  the  United 
States,  and  when  the  effect  of  the  allotment 
is  to  give  to  the  allottee  the  benefit  of  and  to 
subject  him  to  the  laws,  both  civil  and  crim- 
inal, of  the  state,  and  to  make  him  a  citi- 
zen of  the  United  States,  and  to  entitle  him 
to  all  the  rights,  privileges,  and  immunities 
of  such  citizens,  is  that  portion  of  the  act 
of  January  30,  1897  (29  SUt.  at  L.  506, 
chap.  100),  which  purports  to  regulate  the 
introduction  of  intoxicating  liquors  upon 
such  allotments,  while  the  title  to  the  same 
shall  be  held  by  the  United  States  or  while 
the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United 
States,  a  valid  exercise  of  the  power  of 
Congress  to  legislate  in  respect  of  Indians 
or  Indian  lands? 
[105]  •"4.  Where,  as  8ho\^^  by  the  stipulated 
facts,  the  defendant,  Simeon  Hallowell,  an 
Omaha  Indian,  is  an  allottee  of  lands  grant- 
ed to  him  on  the  Omaha  Indian  Reservation, 
in  Thurston  county,  state  of  Nebraska, 
which  allotment  was  made  to  him  under  the 
provisions  of  the  act  of  Congress  of  August 
7.  1882  (22  Stat,  at  L.  341,  chap.  434),  and 
the  first  patent  was  issued  to  him  in  the 
year  1884,  and  the  twenty-five  years*  period 
of  the  trust  limitation  fixed  by  said  act  has 
not  expired,  and  the  fee  title  of  the  allot- 
ment so  made  to  him  is  still  held  by  the 
United  States;  and  where  'the  said  Omaha 
Indian  Reservation  has  been  allotted  prac- 
tically in  whole,  and  many  of  the  allotments 
of  deceased  Omaha  Indians  have  been  sold  to 
white  people  under  the  provisions  of  the  act 
of  Congress  of  May  27,  1902  (32  Stat,  at  L. 
245,  275,  chap.  888) ;'  and  within  the  original 
boundary  limits  of  the  Omaha  Indian  Reser- 
vation many  tracts  of  lands  were  hitherto 
sold  under  the  provisions  of  said  act  to 
white  persons,  who  are  the  sole  owners 
thereof,  and  to  whom  the  full  title  to  such 
lands  has  passed  to  the  purchaser,  the  same 
as  if  the  final  patent,  without  restriction 
upon  alienation,  had  been  issued  to  the  al- 
lottee; and  where  all  of  the  Omaha  Indians, 
living  in  the  year  1884,  entitled  to  such  al- 
lotments, have  received  the  same ;  and  where 
said  Omaha  Indian  Reservation  is  within  and 
a  physical  part  of  the  organized  territory  of 
the  state  of  Nebraska,  as  also  the  allotment 
hereinbefore  referred  to;  and  the  said  Oma- 
ha Indians,  including  the  defendant,  are  citi- 
zens of  the  United  States,  and  exercise  the 
rights  of  citizenship,  participating  in  the 
county  and  state  governments  extending 
over  aaid  Omaba  Indian  Reservation,  and 
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over  the  allotments  aforesaid,  the  said  de- 
fendant, Simeon  Hallowell,  having,  on  fre- 
quent occasions  prior  to  1905,  held  and  ex- 
ercised the  oflSce  of  judge,  and  justice  of 
the  peace,  and  assessor  in  said  county; 
where  said  Omaha  Indians  have  taken  part 
in  the  state  and  the  county  government  ex- 
tending over  the  reservation;  and  where 
the  defendant  is  se1f-sup]X)rting, — is  he 
liable  to  indictment  and  punishment  under 
the  act  of  Congress  of  January  30,  1897  (29 
Stat,  at  L.  500.  chap.  109).  for  introducing 
*  intoxicating  liquor,  as  into  nn  Indian  coun-[10il 
try,  where  he  procured  one-half  gallon  of 
whisky  at  a  point  outside  of  said  reserva- 
tion, on  the  1st  day  of  August,  1905,  which 
he  took  into  and  upon  his  allotment,  with- 
in the  limits  of  the  Omaha  Indian  Re!>erva- 
tion,  which  allotment  he  inherited,  and 
which  was  made  under  the  provisions  of  said 
act  of  August  7,  1882,  the  fee  title  to  which 
is  held  by  the  government,  as  the  twenty- 
five  years*  trust  period  has  not  expired,  the 
said  whisky  having  been  so  taken  upon  his 
allotment  for  the  purpose  of  drinking  and 
using  the  same  himself,  which  he  drank,  giv- 
ing some  of  it  to  his  friends  and  visitors  to 
drink?" 

^Ir.  Tliomas  li.  Sloan  arprued  the  cause 
and  filed  a  brief  for  Hallowell. 

Solicitor  General  HoyC  argued  the  cause 
and  filed  a  brief  for  the  United  States. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

In  Chicago.  B.  &  Q.  R.  Co.  v.  Williams.  205 
U.  S.  444,  454.  51  L.  ed.  875,  870.  27  Sup. 
Ct.  Rep.  559,  563,  we  had  occasion  to  con- 
sider the  scope  and  meaning  of  the  6th  sec- 
tion of  the  judiciary  act  of  March  3il,  1891 
[26  Stat,  at  L.  828,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  549],  authorizing  a  circuit 
court  of  appeals,  in  every  case  within  its 
jurisdiction,  to  certify  questions  or  proposi- 
tions of  law  concerninji;  which  it  desires  in- 
struction for  the  proper  decision  of  the 
case.  The  court  there  reaffirmed  the  rule, 
announced  in  previous  cases,  that  the  an- 
thority  to  certify  such  questions  could  not 
be  used  for  the  purpose  of  sending  to  this 
court  the  whole  case,  with  all  its  circum- 
stances, for  consideration  and  decision. 
Jewell  V.  Knight,  123  U.  S.  426.  31  L.  ed. 
190,  8  Sup.  Ct.  Rep.  193;  Waterville  v.  Van 
Slyke,  116  U.  S.  699,  29  L.  ed.  772,  6  Sup. 
Ct.  Rep.  622;  United  States  v.  Rider,  163 
U.  S.  132,  41  L.  ed.  101,  16  Sup.  Ct.  Rep. 
983;  United  States  v.  Union  P.  R.  Co.  168 
U.  S.  505,  42  L.  ed.  559,  18  Sup.  Ct.  Rep.  167. 
Upon  a  review  of  the  adjudged  cases  we 
used  this  language  in  reference  to  the  cer- 
tificate of  questions  in  that  case:  "The  pres- 
ent certificate  brings  to  va  a  question  of 
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mixed  law  and  fact  and,  sobstantiallj,  all 
]the  circiimstances  connected  *with  the  issue 
to  be  determined.  It  does  not  present  a  dis- 
tinct point  of  law,  clearly  stated,  which  can 
be  decided  without  passing  upon  the  weight 
or  effect  of  all  the  evidence  out  of  which 
the  question  arises.  The  question  certified 
is  rather  a  condensed,  argumentative  narra- 
tive of  the  facts  upon  which,  in  the  opinion 
of  the  judges  of  the  circuit  court  of  appeals, 
depends  the  validity  of  the  live-stock  con- 
tract in  suit.  Thus,  practically,  the  whole 
case  is  brought  here  by  the  certified  ques- 
tion, and  we  are,  in  effect,  asked  to  indicate 
what,  under  all  the  facts  stated,  should  be 
the  final  judgment.  It  is,  obviously,  as  if 
the  court  had  been  asked,  generally,  upon 
a  statement  of  all  the  facts,  to  determine 
what,  upon  those  facts,  is  the  law  of  the 
case."     205  U.  S.  444,  464. 

The  certificate  in  the  present  case  is  ob- 
jectionable upon  the  ground  that  it  does 
not  set  forth  propositions  of  law,  clearly 
stated,  which  may  be  answered  without  ref- 
erence to  all  the  facts,  but  mixed  questions 
of  law  and  fact  which  require  us  to  con- 
strue various  acts  of  Congress,  and,  in  the 
light  of  all  the  testimony  in  the  case,  de- 
termine whether  the  accused  could  be  held 
^ilty  of  any  offense  legally  punishable  by 
the  United  States.  It  is  as  if  the  court 
were  asked  what,  upon  the  whole  case  as 
sent  up,  should  have  been  the  verdict  and 
judgment  in  the  trial  court.  The  certificate 
Is  defective  and  must  be  dismissed,  because 
not  in  conformity  to  the  statute. 

It  is  so  ordered. 


1  •INTERSTATE      COMMERCE     COMMIS- 
SION, Appt., 

V. 

CHICACiO  GREAT  WESTERN  RAILWAY 
COMPANY  et  al.,  Appellees. 

(See  S.  C.  Reporter's  ed.  108-123.) 

Carriers  —  contracts     with     shippers  — 
rates. 

1.  Railway  companies  may  contract  with 
shippers  for  a  single  transportation  or  for 
successive  transportations,  subject  to  a 
change  of  rates  in  the  manner  provided  in 
the  interstate  commerce  act. 

Carriers  —  rates  —  competition. 

2.  Railway  companies,  in  fixing  their 
rates,  may  take  into  account  competition 
with  other  carriers,  provided  that  such  com- 
petition is  genuine. 

Evidence  —  presumption  —  change    of 
rate  by  carrier. 

3.  There  is  no  presumption  of  wrong 
arising  from  a  change  of  rates  by  a  car- 
rier. 
ftS  Ia.  ed. 


Carriers  —  rates  —  discrimination. 

4.  The  cost  of  carriage,  the  risk  of  in- 
jury, and  the  larger  amount  which  the  rail- 
way companies  are  called  upon  to  pay  out 
in  damages  for  losses,  may  excuse  a  higher 
freight  rate  on  live  stock  than  on  dressed 
meats  and  packing-house  products. 

Carriers  —  rates  —  discrimination. 

5.  A  reduction  of  freight  rates  for  dressed 
meats  and  packing-house  products  from 
Missoui'i  river  points  and  other  points  simi- 
larly situated  to  Chicago,  which  makes  such 
rates  lower  than  those  charged  for  live 
stock,  does  not  work  an  undue  and  unreason- 
able preference,  where  the  higher  rate  on 
live  stock  has  not  materially  affected  any 
of  the  markets,  prices,  or  shipments,  being 
reasonably  fair  to  Chicago  and  the  ship- 
pers, and  the  shipments  of  live  stock  from 
the  West  to  Chicago  are  as  great  in  propor- 
tion to  the  bulk  of  the  business  as  before 
the  change  of  rates,  and  where  the  lower 
rate  given  to  the  packers  was  the  result  of 
competition,  and  does  not  directly  influence 
or  injure  shippers  of  live  stock. 

Carriers  —  rates  —  discrimination  — 
competition. 

6.  A  genuine  competition  which  results 
in  a  reduction  of  freight  rates  negatives  any 
unlawful  intent  on  the  part  of  the  car- 
rier, and  leaves  open  only  the  question  as 
to  whether  the  rates,  as  established,  work 
an  undue  preference  or  discrimination. 

[No.  73.] 

Argued  April  16,  17,  1907.     Decided  March 

23,   1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  decree  dismiss- 
ing proceedings  begun  by  the  Interstate 
Commerce  Commission  against  a  railway 
company,  charging  discrimination  in  rates. 
Affirmed. 

See  same  case  below,  141   Fed.   1003. 

Statement  by  Mr.  Justice  Brewer: 
Certain  proceedings  were  had  before  the 
Interstate  Commerce  Commission.  They 
were  commenced  by  the  filing  of  a  petition 
by  the  Chicago  Live  Stock  Exchange  in 
April,  1902,  charging  the  defendants,  who 
are  now  the  appellees,  with  the  violation 
of  SS  1  and  3  of  the  interstate  commerce 
act  of  February  4,  1887.  [24  Stat,  at  L. 
379,  chap.  104,  U.  S.  Comp.  Stat.  1901,  p. 
3154.]  The  specific  offense  stated  was  that 
the  defendants  were  charging  higher  rates 
of  freight  upon  live  stock  shipped  from  Mis- 
souri river  points,  and  other  points  *similar-[i09J 
ly  situated,  to  Chicago,  than  upon  dressed 
meats  and  the  prepared  products  known  as 
packing-house  products.  It  was  contended 
that  this  higher  rate  of  freight  was  an  un- 
lawful discrimination  against  shippers  of 
live  stock  to  Chicago,  and  gave  to  shippers 
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of  packing-house  products  an  undue  and 
unreasonable  preference  and  advantage  over 
the  former;  that  it  subjected  the  Chicago 
Live  Stock  Exchange  and  its  members,  who 
were  engaged  in  the  business  of  selling  live 
stock  on  commission,  as  well  as  the  owners 
of  live  stock  and  the  shippers  thereof,  to 
an  unreasonable  prejudice  and  disadvantage. 
The  several  defendants,  with  one  or  two 
exceptions,  answered,  denying  the  allega- 
tions of  the  complaint.  After  a  hearing, 
the  Interstate  Commerce  Commission,  on 
January  7,  1905,  filed  its  report  and  opin- 
ion, including  findings  of  fact,  and  made  an 
order,  which  is  the  foundation  of  this  suit. 
Tlie  order  is  in  these  words: 

Order  of  Commission. 

This  case  being  at  issue  upon  complaint 
and  answers  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things 
involved  having  been  had.  and  the  Commis- 
sion having,  on  the  date  hereof,  made  and 
filed  a  report  and  opinion  containing  its 
findings  of  fact  and  conclusions  thereon, 
which  said  report  and  opinion  is  hereby  re- 
ferred to  and  made  a  part  of  this  order: 

It  is  ordered  that,  in  accordance  with 
said  report  and  opinion,  the  present  rela- 
tion of  rates  maintained  and  enforced  by 
defendants  [naming  them  all,  eighteen  in 
number],  whereby  their  rates  for  transpor- 
tation are  higher  upon  live  cattle  and  live 
hogs  than  upon  the  dressed  or  prepared 
products  of  cattle  and  hogs  on  shipments 
thereof  to  Chicago,  in  the  state  of  Illinois, 
from  points  on  the  Missouri  river,  Sioux 
City,  in  the  state  of  Iowa,  to  Kansas  City, 
in  the  state  of  Missouri,  inclusive,  and  from 
South  St.  Paul,  in  the  state  of  Minnesota, 
or  from  points  in  the  territory  between  the 
^lissouri  river  or  South  St.  Paul  and  Chi- 
(110]cago,  constitutes  wrongful  prejudice  'and 
discrimination,  in  violation  of  the  provi- 
sions of  the  act  to  regulate  commerce;  and 
that  said  defendants  be.  and  each  of  them 
is  hereby,  notified  and  required  to  cease  and 
desist,  on  or  before  the  15th  day  of  Feb- 
ruary. 1005,  from  maintaining  or  enforcing 
the  said  unlawful  relation  of  rates,  and 
from  further  continuing  said  unlawful 
prejudice  and  discrimination. 

An<l  it  is  further  ordered  that  a  notice 
embodying  this  order  be  forthwith  sent  to 
each  of  the  defendant  corporations,  together 
with  a  copy  of  the  report  and  opinion  of  the 
Commission  herein,  in  conformity  with  the 
provisions  of  {  15  of  the  act  to  regulate 
commerce. 

The  defendants  not  complying  with  this 
order,   the    Interstate    Commerce   Commis- 
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sion  caused  this  suit  to  be  commenced  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois,  seeking  to  com- 
pel compliance.  The  defendants  answered, 
admitting  service  of  the  order  and  refusal 
to  comply  therewith,  denying  that  it  was 
legal  or  binding,  but,  on  the  contrary,  claim- 
ing that  it  was  in  violation  of  their  rights. 
After  the  filing  of  the  petition  to  enforce 
the  order  of  the  Commission,  and  the  an- 
swers thereto,  and  in  August,  1005,  the 
Commission  also  commenced  an  original 
proceeding  under  and  by  virtue  of  the  act 
of  February  19,  1903  (32  Stat,  at  L.  847. 
chap.  708,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
880),  known  as  the  Elkins  act,  charging 
substantially  the  same  discrimination. 
These  cases  were  consolidated  and  heard 
before  the  circuit  court,  an  enormous  vol- 
ume of  additional  testimony  being  taken, 
and  on  November  20,  1905,  that  court  an- 
nounced its  opinion,  stated  its  findings  of 
fact  and  conclusions  of  law,  and  ordered 
that  the  bill  should  be  dismissed.  A  de- 
cree accordingly  was  so  entered.  141  Fed. 
1003.    The  findings  of  fact  were  as  follows: 

"First.  That  the  live-stock  rates  are  rea- 
sonable in  themselves.  All  live  stock  from 
points  west,  southwest,  and  northwest  of 
the  Missouri  river  and  St.  Paul  are  shipped 
on  a  proportional  rate  from  the  Missouri 
river  or  St.  Paul  to  Chicago.  These  rates 
are  equal  to  or  less  than  the  rates  on  dressed 
meats  *and  packing-house  products  between  f^^^J 
the  same  points.  There  can  be,  and  is,  no 
complaint  as  to  such  traffic.  The  local  rates 
from  the  Missouri  river  and  St.  Paul,  and 
from  150  miles  east,  to  Chicago,  are  as 
shown  in  above  schedule.  These  rates  grad- 
ually decrease  until  the  Mississippi  river  iff 
reached,  and  the  average  Iowa  rate  is  21 
cents.  The  great  weight  of  evidence  in- 
dicates that  these  rates  are  at  least  reason- 
ably low. 

"Second.  That  the  cost  of  carrying  live 
stock  is  greater  than  that  of  carrying 
dressed  meats  and  packing-house  products. 

"Third.  Tliat  the  value  of  the  service  of 
carriage  is  greater  to  the  packers,  because 
of  the  higher  price  of  a  car  of  dressed  meats 
or  packing-house  products.  Dressed  meats 
and  packing-house  products  are  in  value 
worth  nearly  twice  as  much  as  live  stock. 
This  factor  is  important,  in  ordinary  eases, 
however,  in  part,  because  of  the  greater  risk 
of  carriage  of  high-priced  commodities.  In 
these  cases,  as  to  the  particular  commodities 
in  question,  the  evidence  shows  that  the 
defendant  railroad  companies  pay  out  a 
much  larger  amount  of  damages  for  losses 
arising  from  the  carriage  of  live  stock  than 
they  do  for  losses  arising  from  the  car- 
riage of  dressed  meats  and  packing-house 
products,   in   proportion   to    the   value    of 
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the  products  carried,  and  more  ia  diiin- 
ftges  per  or  regardless  of  the  value.  This 
makes  the  risk  of  carriage  greater  for 
live  stock.  Tlie  result  is  that  the  vEiIue  of 
the  service  is  not  such  an  important  factor 
in  this  kind  of  a  case  as  it  is  conaidered  to 
lie  in  ortliiiury  cases. 

"Fourth,  That  the  rates  in  question  given 
to  tlie  packers  at  Missouri  river  and  St.  Paul 
were  the  result  of  competition.  TUe  product 
of  the  pacliers  at  thpse  points  was  large  in 
quantity,  wag  certain  and  continuous  iti 
amount,  was  in  the  hands  of  a  few  people, 
and  for  years  before  the  Federal  injunction 
of  Jlarch,  1002,  had  been  competed  (or  so 
strenuously  by  the  railroads  reaching  and 
passing  througii  these  points,  as  to  cause 
the  cutting  of  rates  and  the  giving  of  secret 
rebates  in  large  amounts.  Four  of  the  de< 
tjfendant  companies,  the  Chicago,  'Milwau- 
kee, &  St.  Paul  Railroad  Company,  the  Chi- 
cago t  Northwestern  Railway  Company,  the 
Chicago,  Rock  Island,  A  Pacific  Railway 
Company,  and  the  Chicago,  Burlington,  L 
Qiiincy  Railroad  Company,  passed  through 
these  points  into  the  territory  west  of  the 
Missouri  river  and  St.  Paul.  Four  other  of 
the  defendant  companies,  the  Chicago  Great 
Western  Railway  Company,  the  Chicago  & 
Alton  Railway  Company,  the  Illinois  Cen- 
tral Railroad  Company,  and  the  Wabash 
Bkilroad  Company,  reached  the  Missouri 
river  points  and  St.  Paul,  competing  for 
this  business.  Otlier  mil  roads,  running 
south  to  the  Gulf  of  Mexico,  also  competed 
more  or  less  for  said  business,  including  th** 
Atchison.  To|)eka,  ft  Santa  Ft  Railway. 
After  said  injunction  was  granted  the  de- 
fendant railroads  (according  to  evidence 
herein  t  obeyed  it,  and  until  Augunt  of  that 
yi-ar  the  said  traRic  was  carried  under  com- 
petition between  the  defendants  at  the  rate 
of  2.T/2  cents  from  Missouri  river  points  to 
Chicago,  and  2S  cents  from  St.  Paul  to 
Chicago,  etc.,  as  set  out  above.  As  a  result 
of  such  competition,  the  Chicago  Qreat 
Western  Railway  Company  became  disantis- 
fied  with  the  proportion  of  the  business  it 
received,  and,  in  order'-to  get  what  it 
claimed  as  its  share,  cut  the  rate  to  20 
cent?  to  Chicago  and  ISV;  cents  to  the  In- 
diana line  for  eastern  business,  and  pub- 
lished the  same.  This  it  did  umler  a  con- 
tract with  the  packers  running  for  seven 
years.  The  Chicago  Great  Western  Rail- 
way Company  was  the  longest  route  from 
Chicago  to  the  Missouri  river  points.  The 
other  railroad  defendants,  to  meet  the  rate 
made  by  the  Chicago  Great  Western  Rail- 
way Company,  as  a  result  of  competition, 
niet  nml  published  the  same  rate.  These  rates 
were  not  made  voluntarily,  but  from  neccs- 
■ily  nrisiug  from  competition;  the  necessity 
being  tliat  of  carrying  the  goods  at  the  lower 
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rata  or  losing  the  business  to  which  the  of- 
ficers of  said  oomponies  thought  they  were 
entitled.  This  cutting  of  the  rate  by  the 
Chica^  Great  Western  Railway  Company 
was  not  the  origin  of  competition.  That 
had  existed  legally  since  March,  1D02,  be- 
tween defendant  railroads  and  also  bctwei-n 
tliem  and  the  Atchison,  Topeka,  &  Santa  Fe 
•Railway  Company.  There  was  not  coiii|)c-[ll»l 
tition  enough  at  said  points  to  lower  the 
rate  as  to  live  stock.  There  was  little  and 
difTcrent  competition  on  rates  as  to  live 
stock  at  points  between  the  Missouri  river 
and  St.  Paul  and  Chicago.  The  only  places 
where  the  opportunities  for  competition  ex- 
isted as  to  live  stock  the  same  as  to  pack- 
inghouse products  were  immediately  at 
Missouri  river  points  and  St.  Paul,  and 
there  only  as  to  live  stock  driven  in  on  foot 
from  the  surrounding  country.  There  is 
comparatively  a  smalt  amount  of  this  stock. 
If  it  was  exactly  the  same  kind  of  a  com- 
modity as  that  furnished  by  the  packers, 
there  would  be  an  opportunity  for  competi- 
tion in  this  at  these  points  alone. 

"Fifth.  That  the  competition  in  question 
did  not  result  from  agreement  of  the  de- 
fendants, but  was  actual,  genuine  competi- 
tion. 

"Sixth.  That  the  present  rates  on  live 
stock  have  not  materially  affected  any  of 
the  markets,  prices,  or  shipments;  that  they 
are  reasonably  fair  to  Chicago  and  to  the 
shippers;  that  the  shipments  of  live  stock 
from  points  between  Chicago  and  the  Mis- 
souri river  and  St.  Paul  are  as  great  in  pro- 
portion to  the  volume  of  business  as  before 
the  present  rates  were  made;  that  the  ma- 
jority of  the  live  stock  comes  to  Chicago 
from  paints  as  near  as  160  miles  this  side 
of  the  Missouri  river  and  St.  Paul,  and  that 
the  lower  rate  given  to  the  packers  does  not 
seem  to  directly  influence  or  Injure  the  ship- 
pers of  live  stock. 

"Seventh.  That  the  rates  for  carrying 
packers'  products  and  dressed  meats  were 
remunerative.  They  did  not  pay  any  por- 
tion of  the  fixed  charges  and  interest  of  the 
railroad  companies,  nor  Its  full  share  of  the 
operating  expenses,  but  they  did  pay  more 
than  its  cost  of  movement  and  leave  some- 
thing to  apply  upon  operating  expenses. 

"Eighth.  That  the  welfore  of  the  public, 
including  the  shippers,  consumers,  and  all 
localities  and  markets,  does  not  seem  to  be 
materially  affected  by  the  present  rates. 

"Ninth.  That  the  usual  custom  is  for 
railroads  to  charge  a  higher  rate  for  the  fin- 
i'ilied  product  than  for  the  raw  material, 
•nnd  this,  as  a  rule,  has  been  applied  to  live[1141 
stock  and  its  finished  products.  This  is  not 
universal,  however.  There  are  many  com- 
modities where  the  raw  material  is  charged 
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more  for  carriage  than  its  finished  product.  Rep.  332,  66  Fed.  935;  Tntprstate  Commerce 

SB  in  the  case  of  the  imtv  material  of  cotton  CommiBsion  r.  Cincinnati,  N.  O.  i  T.  P.  R. 

and  the   compressed  cotton,  straw,   unbalnl  Co.  5  inters.  Com.  Rep.  131,  64  Fed.  085; 

and   baled,   pig  iron   and   its  products,  and  Shinkie,  W.  ft  K.  Co.  v.  Louisville  ft  N.  R. 

manj  other  commodities.     It  also  appears  Co.  82  Fed.  693;  Interstate  Commerce  Com- 

that  for  sixteen  years  out  of  twenty-three,  "lisaion  v.  Alabama  Midland  R.  Co.  168  tJ. 

between  Missouri  river  points  and  St.  Paul  ^-    175.   42   L.   ed.   426.    18   Sup.    Ct.   Rep. 

and   Clilcflgo.   the   published    rates    on    liv  *'^-  Kentucky  A  I.  Bridge  Co.  v.  Louisville 

stock   were   higher   than   on   dresstd   meats  ^   ^-  ^-   ^O'   ^  L-R-A.   280.  2   Inters.   Com. 

and    packing-house    products.      Many     wit-  ^'■^i  ^^l.  37  Fed.  014. 

nesse^  testified  that  the  ideal   rate  for   the        ^"^  Commission  had   power  to  make  the 

finished  product  would   be  higher  than   the  °"l^\-     ,   ^    „  „  .  ,      . 

— ..  ™..  ,i,.i      Ti  i.    i,„,„»„„>         =  k=..j  „„        Interstate  Commerce  Commission  V.  Loiiis- 
ra*  material      This,  however    uas  based  on  IntersUte 

the   presumption   that  competition   or  com-  -,  _         .    ,  _,  .     '       „    .    „ 

K  ,  ....■,       ..  ■   .     .  J  .L   .  Commerce  Commission  v.  Chicago,  B.  t  Q, 

tnercial  necessitv  did  not  interfere,  and  that  _    „      . .  „   , *  '  ^ 
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isity  did  not  interfere,  and  t 
the  cost  of  service  and  value  of  the  products    "A^rkteria'^nabie  per  .e  may  be  relative 
would  be  greater  in  case  of  the  finished  piod-    unreasonable 
ucts  than  in  that  of  the  raw  material." 

Section  3  of  the  interstate  commerce  l 
■o  far  as  it  is  material  for  this  case,  is 


Interstate  Commerce  Commission  v.  Bal- 
timore ft   0.  R.   Co.    145   U.   S.  277,   36   L. 
ed.  703.  4  Inters.  Com.  Rep.  D2,  12  Sup.  CL 
Rep.  844 ;  Boards  of  Trade  Union  t.  ChJeaso, 

"It  shall  be  unlawful  for  any  common  „  g.  g^  p  r  (.„  j  i„t«„  ^..m.  Rep.  008, 
earner  subject  to  the  provisions  of  this  act  j  j  f.  C.  Rep.  215;  Raymond  v.  Chicago, 
to  make  or  give  any  undue  or  unreasonable  y.  4  St.  P.  R.  Co.  1  Inters.  Com.  Rep.  I12;. 
preference  or  advantage  to  any  particular  j  j.  q.  c.  Rep.  230;  Manufacturers'  ft  Job- 
person,  company,  firm,  corporation,  or  local-  bers'  Union  v.  Minneapolis  ft  St.  L.  R.  Co. 
ity,  or  any  particular  description  of  traffic  3  Inters.  Com.  Rep.  115.  4  L  C.  C.  l{.|i, 
in  any  respect  whatsoever,  or  to  subject  any  70;  Daniels  v.  Cliicago,  R.  I.  &  P.  R.  Co. 
particular  person,  company,  firm,  corpora-  0  I.  C.  C.  Rep.  458;  Tileston  ilill  Co.  v. 
tion,  or  locality,  or  any  particular  descrip-  Northern  P.  R.  Co.  8  Intero.  Com.  Rep, 
tion  of  traflic,  to  any  undue  or  unreasonable  .146 ;  Marten  v.  Louisville  ft  N.  R.  Co,  9 
prejudice  or  disadvantage  in  any  respect  Inters,  Com.  Rep.  681;  Re  Chicago.  St. 
whatsoever."  P.  *  K.  C.  R.  Co.  2  Inters.  Com.  Rep.  137, 

And  g  3  of  the  Elkins  act  provides:  2  I.  C.  C.  Rep.  231. 

"That  whenever  the  Interstate  Commerce        Where  an  advance  is  made  in   previously 

Comniinsinn  sliall  have  reasonable  ground  for  exiBtin<;  rates,  the  advance  will  be  held  to- 

belief  that  any  common  carrier     ...     is  be   unjust   unless    satisfactorily   explainni: 

committing    any    discriminations   forbidden  and  the  burden  of  explanation   is  upon   llie 

by  law,  a  petition  may  be  presented  alleging  carrier. 

■ucb  facts"   (such  discrimination),  "to  the        17  Am.  i  Fng.  Enc.  Law,  p.  133. 
circuit   court  of  the   United   States  sitting        Competition   cannot   authori^j;    violnlioiis 

in  equity  having  jurisdiction     .     .     .     and,  of  the  taw. 

upon  being  satisfied  of  the  truth  of  the  al-        Louisville  ft  N.  R.  Co,  v.  Behlmer,  175  V. 

legations  oF  said  petition,  said  court  shall  S.  674,  44  h.  ed.  310.  20  Sup.  Ct.  Rep.  200. 
.     .          require    a    discontinuance    of    such        Competition   cannot  aiithoritc   tile   rcdiic- 

discrinii  nation  by  proper  orders,  writs,"  etc.  tion  of  a  rate  on  one  article  to  ^ueh  an  ex- 
tent as  to  place  a  burden  on  other  trallic. 

Mr.  L.  A.  Shaver  argued  the  cause  and  East  Tennessee,  V.  ft  G.  R.  Co.  v.  Inter- 
filed a  brief  for  appellant:  state  Commerce  Commission,  181  U.  S.   19, 

A  proceeding  by  the  Commission  in  court  45  L.  ed.  726,  21   Sup.  Ct.  Rep.   61C. 
to  enforce  an  order  is  an  original  and  iU'        Competition    cannot    justify    discrimina- 

dependent  proceeding.     The  courts  liave  the  tions  winch  are  contrary  to  the  public  in- 

power  to  hear  these  cases  upon  other  issues,  terests. 

pleadings,   and   tacts   ttian   those   presented        Interstate  Commerce  Commission  v.  Ala- 

to  the   Commission.     Congress   intended   in  bama  Midland  R.  Co.   168  U.  S.   167.  42  L. 

these  cases  to  vest  in  the  courts  a  large  dis-  ed.  423,  18  Sup.  Ct.  Rep.  45;  Smylh  v.  Ames. 

creliun:  and  the  courts  are  not  confined  to  169   U.  S.  544,  42  L.  ed.  848,   18   Sup.  Ct. 

a  mere  examination  of  the  matter  as  heard  Rep.  418;  Covington  ft  L.  Tump.  Road  Co. 

by    the    Commission,   but    may    proceed    to  v.   Sandford.   164  U.  S.  606,  507,  41   L.  ed. 

hear  the  complaint  de  novo,  and  it  is  their  666,  567.  17  Sup.  Ct.  Rep.  108. 
duty  to  do  justice  in  the  premises.  A  carrier  may  not  promote  its  o«-n  Inter- 

Intcrstate  Commerce  Commission  v.  Cin-  est  by  preferences, 
cinnati,  N.  O.  A  T.  P.  R.  Co.  4  Inters.  Com.        Interstate  Commerce  Commission  t.  Loa- 
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isHlle  k  N.  R.  Co.  118  Fed.  625;  Hftrris  y. 
Cockermouth  &  W.  R.  Co.  3  C.  B.  N.  S. 
603;  Evershed  v.  London  &  N.  W.  R.  Co. 
L.  R.  2  Q.  B.  Div.  254. 

Mr.  S.  H.  Cowan  also  argued  the  cause, 
and,  with  Mr.  L.  A.  Shaver,  filed  a  brief  for 
appellant. 

Mr.  Ed.  Baxter  argued  the  cause  and 
filed  a  brief  for  appellees: 

On  a  petition  charging  the  exaction  of  un- 
reasonable rates,  the  burden  of  proof  is  on 
the  petitioner  to  sustain  the  charges  by  evi- 
dence which  shows  with  reasonable  certainty 
that  they  are  in  substance  true. 

Harding  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
1  Inters.  Com.  Rep.  375;  Brewer  v.  Louis- 
ville &  N.  R.  Co.  7  Inters.  Com.  Rep.  234. 

The  order  of  the  Commission  concedes,  in 
effect,  that  the  rates  upon  live  cattle  and 
bogs  are  reasonably  low,  in  and  of  them- 
selves. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  Inter- 
state Commerce  Commission.  181  U.  S.  23, 
45  L.  ed.  727,  21  Sup.  Ct.  Rep.  516;  Inter- 
state Commerce  Commission  v.  Louisville  & 
N.  R.  Co.  190  U.  S.  284,  47  L.  ed.  1055,  23 
Sup.  Ct.  Rep.  687. 

The  2d  section  of  the  act  to  regulate  com- 
merce has  no  application  to  this  case. 

Wight  V.  United  States,  107  U.  S.  516, 
518.  42  L.  ed.  259,  17  Sup.  Ct.  Rep.  822. 

The  3d  section  of  the  act  to  regulate  com- 
merce prohibits  only  such  preferences  as  are 
unjust  or  unreasonable. 

Interstate  Commerce  Commission  v.  Bal- 
timore &  O.  R.  Co.  145  U.  S.  276,  277,  36 
L.  ed.  703.  704,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co.  5 
Inters.  Com.  Rep.  308,  69  Fed.  232;  Com- 
mercial Club  V.  Chicago  &  N.  W.  R.  Co.  7 
L  C.  C.  Rep.  404;  Texas  &  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U. 
S.  219.  220,  40  L.  ed.  947,  948,  5  Inters.  Com. 
Rep.  405,  16  Sup.  Ct.  Rep.  006;  Interstate 
Commerce  Commission  v.  Alabama  Midland 
R.  Co.  108  U.  S.  144,  42  L.  ed.  414,  18 
Sup.  Ct.  Rep.  45;  Louisville  &  N.  R.  Co.  v. 
Behlmcr,  175  U.  S.  648,  665,  44  L.  ed.  315, 
20  Sup.  Ct.  Rep.  209;  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 181  r.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct. 
Rep.  516;  Interstate  Commerce  Commission 
T.  Louisville  &  N.  R.  Co.  190  U.  S.  273,  47 
L.  ed.  1047,  23  Sup.  Ct.  Rep.  687. 

No  prejudice  is  undue  unless  it  arise? 
from  the  voluntary  and  wrongful  act  of  a 
carrier;  and  no  reduction  of  rates  by  a  car- 
rier is  either  voluntary  or  wrongful,  if  it  be 
forced  upon  the  carrier  by  actual  competi- 
tion affecting  rates. 

East  Tennessee,  V.  &  O.  R.  Co.  v.  Inter- 
ns li.  ed. 


state  Commerce  Commission,  181  U.  S.  18, 
45  L.  ed.  725,  21  Sup.  Ct.  Rep.  516. 

The  fact  that  appellees  could,  if  they 
chose  to  do  so,  make  the  competition  on  live 
stock  as  severe  as  the  competition  on  the 
product,  is  not  material. 

Interstate  Commerce  Conmiission  v.  Lou- 
isville &  N.  R.  Co.  190  U.  S.  283,  47  L. 
ed.  1056,  23  Sup.  Ct.  Rep.  687. 

The  prohibition  of  the  3d  section,  when 
that  section  is  considered  in  its  proper  re- 
lation, is  directed  against  undue  preference 
arising  from  the  voluntary  and  wrongful  act 
of  the  carriers  complained  of  as  having 
given  undue  preference,  and  does  not  relate 
to  acts  the  result  of  conditions  wholly  be- 
yond the  control  of  such  carrier. 

East  Tennessee,  V.  &,  G.  R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  18, 
19,  45  L.  ed.  725,  726,  21  Sup.  Ct.  Rep.  516. 

A  carrier  may  promote  its  own  interest, 
provided  it  does  not  create  an  undue  prefer- 
ence. 

East  Tennesse,  V.  &  G.  R.  Co.  v.  Inter- 
state Commerce  Commission,  supra;  Texa:* 
&  P.  R.  Co.  V.  Interstate  Commerce  Comniin- 
sion,  162  U.  S.  223,  224,  40  L.  ed.  948,  949, 
5  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
666. 

Harris  v.  Cockermouth  &  W.  R.  Co.  3  C. 
B.  N.  S.  693,  is  no  authority  that  a  carrier 
is  not  justified  in  reducing  its  rates  to  se- 
cure it?i  proper  share  of  a  certain  traffic, 
when  the  reduction  is  forced  upon  it  by 
competition  actually  existing,  such  as  that 
in  the  case  at  bar. 

The  Evershed  Case  is  not  now  an  authority 
in  England  except  upon  the  English  "equal- 
ity clause,"  which  is  not  in  force  in  this 
country. 

Pickering  v.  London  &  N.  W.  R.  Co.  8 
Railway  &  C.  Traffic  Cas.  108. 

Competition  which  is  real  and  substan- 
tial and  exercises  a  potential  influence  on 
rates  on  a  particular  traffic  brings  into  play 
the  dissimilarity  of  circumstances  and  con- 
ditions provided  for  by  the  statute,  and 
justifies  the  lesser  charge  on  the  more  com- 
petitive traffic  than  on  the  less  competitive 
traffic;  and  this  right  is  not  destroyed  by 
the  mere  fact  that  incidentally  the  lesser 
charge  on  the  more  competitive  traflie  may 
seemingly  give  a  preference  to  that  traffic, 
and  the  greater  rate  on  the  less  competitive 
traffic  may  apparently  engender  a  discrimi- 
nation against  it. 

East  Tennessee,  V.  A  G.  R.  Co.  v.  Inter- 
state Commerce  Commission,  supra. 

The  practice  of  making  rates  on  live  stock 
the  same  as,  or  lower  than,  the  rates  on  the 
products  of  live  stock,  is  by  no  means  uni- 
versal. 

The  practice  of  making  rates  on  raw 
material  the  same  as,  or  lower  than,  the 
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nXtm  on  muiufAotuTed  produeU,  la  b;  no 
meanB  universal. 

New  OrleuiB  Cotton  Exchange  t.  Illinoii 
C.  R.  Co.  a  Inters.  Com.  Rep.  791;  Intw- 
■tato  Commerce  Commission  T.  Lake  Shore 
A  M.  S.  R.  Co.  134  Fed.  948. 

The  principle  that  ratei  on  raw  msterial 
should  not  exceed  those  on  mftnufftctured 
products  cannot  be  enforced  except  where 
there  is  no  competition ■ 

East  Tennessee,  V.  t  G.  R.  Co.  t.  Inter- 
state Commerce  Commission,  181  U.  S.  18, 
46  L.  ed.  72fi,  21  Sup.  Ct.  Rep.  S16. 

The  cost  of  tra.nBpoTtation  cannot  be  used 
as  a  factor  in  making  rates. 

Re  Southern  R.  ft  S.  8.  Asso.  1  Intera. 
Com.  Rep.  282;  1  Ann.  Rep.  Inters.  Com. 
Com.  (1887)  p.  30. 

The  value  of  the  service  is  an.  important 
factor  in  making  rates. 

1  Ann.  Rep.  Inters.  Com.  Com.  p.  31. 

The  court  has  no  power  to  modify  the  or- 
der of  the  Commission. 

Interstate  Commerce  Commission  t.  Lake 
Shore  &  M.  S.  R.  Co.  134  Fed.  947;  Inter- 
state Commerce  Commission  v.  Delaware,  L. 
&  W-  R.  Co.  5  Inters.  Com.  Rep.  140,  64  Fed. 
723 :  Interatnte  Commerce  Commission  v. 
LouiKvillc  k  N.  R.  Co.  73  Fed.  409;  Detroit, 
G.  H.  A  M.  R.  Co.  v.  Interstate  Commerce 
Commission,  21  C.  C.  A.  103,  43  U.  S.  App- 
30g,  74  Fed.  841. 

In  deteniiining  the  question  of  undue 
preference,  the  interests  of  Chicago  are  not 
alone  to  be  considered. 

Texas  A  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  1S2  U,  S.  218,  219,  40  L.  ed. 
047,  fi  Inters.  Com.  Rep.  406,  16  Sup.  Ct. 
Rep-  666. 

The  CommiBsion  has  no  power  to  make 
relative  ratci. 

Southern  P.  Co.  v.  Colorado  Fuel  ft  Iron 
Co.  42  C,  C.  A.  12.  101  Fed.  785. 

The  CommisBion  has  the  power  to  express 
its  opinion  as  to  whetlier  the  present  rela- 
tion between  the  rates  on  live  stock  and  the 
ratrn  on  the  product  is  undue  or  unreason- 
sble;  but  it  has  no  power  to  even  express 
an  opininn  as  to  whether  the  present  rela- 
tirin  will  in  the  future  be  undue  or  unreason- 
able; and  that  is  precisely  what  the  Com- 
mission assumed  to  do  in  this  case- 
Interstate  Commerce  Commission  v.  Cin- 
cinnati. N.  0.  ft  T.  P.  R-  Co.  167  U.  S.  SOO. 
42  L.  ed.  2.'i3,   17  Sup.  Ct.  Rep.  896. 

Even  if  it  were  true  that  the  Missouri 
river  packer  or  shipper  of  the  prepared 
product  has.  under  the  present  adjustment, 
tome  advantage  over  the  shipper  of  live 
stock,  such  advantage  or  preference  is  not 
undue,  because  it  is  a  mere  incidental  effect 
resulting  from  the  reduction  made  by  the 
Great  Western  Company  in  the  product 
rates;  which  reduction  waa  foroed  upon  that 
7/# 


company  bf  the  competition  then  existing, 
and  which  reduction  was  necessai?  to  enable 
that  company  to  seeore  what  was  considered 
to  be  ita  fair  share  of  the  product  traAie. 

East  Tetmessee,  V.  ft  G.  R.  Co.  t.  Inter- 
state Commerce  Commission,  181  U.  8.  18, 
10,  45  L.  ed.  726,  726,  21  Sup.  Ct.  Rep.  516. 

The  Social  Circle  Case  has,  in  effect,  been 
overruled. 

Louisville  ft  N.  R.  Co.  t.  Behlmer,  17G  U. 
S.  673,  44  L.  ed.  318,  20  Sup.  Ct.  Rep.  209. 

Mr.  Cordenlo  A.  SeTerancM  also  argued 
the  cause,  and,  with  Messrs.  Frank  B.  Kel- 
logg and  Robert  E.  Olds,  filed  a  brief  for 
appellees! 

Finding,  of  fact  by  the  circuit  court 
should  be  accepted  on  appeal,  as  witnesses 
testified  in  open  court. 

Halsell  <r.  Rentrow,  202  U.  S.  291,  SO  L 
ed.  1035,  26  Sup.  Ct.  Rep.  SIOj  Shappirio  *. 
Goldberg,  192  U.  S.  240,  48  L.  ed.  419,  24 
Sup.  Ct.  Rep.  259;  Beyer  v.  Le  Fevre,  1S6 
U.  S.  119,  46  L.  ed.  1082,  22  Sup.  Ct.  Rep. 
765)  Stuart  v.  Hayden,  169  U.  S.  14,  42  L. 
ed.  643,  18  Sup.  Ct.  Rep.  274;  Warren  v. 
Keep.  156  U.  S.  267,  39  L.  ed.  146,  16  Sup. 
Ct.  Rep.  83;  Crawford  v.  Neal,  144  U.  S. 
eoe,  36  L.  ed.  667,  12  Sup,  Ct.  Rep.  759: 
Evans  v.  State  Nat  Bank,  141  U.  S.  lOT,  35 
L.  ed.  664,  11  Sup.  Ct.  Rep.  885. 

The  contract  between  respondent  Chicag» 
Western  Railway  Company  and  various 
packers  was  a  proper  exercise  of  its  right  to 
compete  for  business. 

Cotting  T.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  8-  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  Hopkins  v.  United 
States,  171  U.  S.  600,  43  L.  ed.  299,  19  Sup. 
Ct  Rep.  40;  Delaware,  L.  ft  W.  R.  Co.  v. 
Kutter.  77  C.  C.  A.  316,  147  Fed.  51 ;  Inter- 
state Commerce  Commission  v.  Baltimore  ft 

0.  R-  Co.  3  Inters.  Com.  Rep.  192,  43  Fed. 
37 ;  Whitwell  y.  Continental  Tobacco  Co.  04 
L.R.A.  0B9,  60  C.  C.  A.  200,  125  Fed.  454. 

The  rate  on  live-stock  products,  brought 
about  1^  the  Chicago  Great  Western  con- 
tract, did  not  involve  an  undue  preferenca 
or  unjust  discrimination  within  the  mcut- 
ing  of  the  interstate  commerce  law. 

Interstate  Commerce  Commission  v.  Balti- 
more ft  0.  R.  Co.  146  U.  S.  27t,  36  L.  ed. 
703,  4  InUrs.  Cora.  Rep.  92,  12  Sup.  Ct  Rep. 
844 ;  East  Tennessee,  V.  ft  G,  R.  Co.  t.  In- 
terstate  Commerce   Commission,   161   U.   S. 

1,  45  L.  ed.  710,  21  Sup.  Ct.  Rep.  S16;  Texas 
ft  P.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  40  L.  ed.  940,  5  In> 
ters.  Com.  Rep.  406,  IS  Sup.  Ct  Rep.  666; 
Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.  168  U.  S.  144,  42  L. 
ed.  414,  18  Sup.  Ct  Bep.  45;  LoniaTille  ft 
N.  R.  Co.  T.  Behlmer,  175  U.  S.  648,  44  L. 

Sup.   Ct   Rep.   209;    Interstate 

'.  LcmiaviUe  ft  N. 
!••  U.  8, 


1007. 


Inivbstatc  Cohhebob  Oom.  t.  Chicago  G.  W.  R.  Co. 


K.  Co.  190  U.  S.  273,  47  L.  ed.  1047,  23  Sup. 
Ct.  Rep.  687;  Delaware,  L.  &  W.  R.  Co.  v. 
Kutter,  and  Interstate  Commerce  Commis 
sion  V.  Baltimore  &  O.  R.  Co.  supra;  Piatt 
V.  Le  Cocq,  150  Fed.  391;  Interstate  Com- 
merce Commission  v.  Western  &  A.  R.  Co. 
85  C.  C.  A.  217,  93  Fed.  83;  Judson,  Inter- 
state Commerce,  §§  175-183. 

Neither  the  Commission  nor  the  court  had 
the  right  to  ignore  the  relative  cost  of  the 
service,  in  determining  whether  the  appar- 
ent discrimination  was  undue  or  unreason- 
able. 

Squire  v.  Michigan  C.  R.  Co.  3  Inters. 
Com.  Rep.  621. 

The  Commission,  previous  to  the  amend- 
ment of  the  law  in  1906,  had  no  power  to 
fix  rates,  and  hence  no  power  to  establish 
the  relation  between  rates. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
184,  40  L.  ed.  935,  5  Inters.  Com.  Rep. 
391.  16  Sup.  Ct.  Rep.  700;  Interstate  Com- 
merce Commission  v.  Cincinnati.  N.  O.  & 
T.  P.  R.  Co.  167  U.  S.  479,  42  L.  ed.  243, 
17  Sup.  Ct.  Rep.  896;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co. 
supra;  Southern  P.  Co.  v.  Colorado  Fuel 
ft  Iron  Co.  42  C.  C.  A.  12,  101  Fed.  779. 

Mr.  S.  A.  Lynde  filed  a  brief  for  appellee 
the  Chicago  &  Northwestern  Railway  Com- 
pany. 

Mr.  Charles  A.  Clark  argued  the  cause 
and  filed  a  brief  for  inter>'ener  T.  M.  Sin- 
elair  ft  Company: 

In  an  equity  suit,  findings  of  fact  by  the 
chancellor  or  a  master  are,  on  appeal,  to 
be  taken  as  presumptively  correct,  and  un- 
less some  obvious  error  has  intervened  in 
the  application  of  the  law,  or  some  serious 
or  important  mistake  has  been  made  in  the 
consideration  of  the  evidence,  such  findings 
will  be  upheld. 

Crawford  v.  Neal,  144  U.  S.  506,  36  L. 
ed.  657,  12  Sup.  Ct.  Rep.  759;  Barnett  v. 
Denison.  146  U.  S.  135.  36  L.  ed.  052,  12 
Sup.  Ct.  Rep.  819;  Tilghman  v.  Proctor. 
125  U.  S.  136,  31  L.  ed.  664,  8  Sup.  Ct. 
Rep.  894;  Kimberly  v.  Arms,  129  U.  S.  512, 
32  L.  ed.  764,  9  Sup.  Ct.  Rep.  355;  Evans 
▼.  State  Nat.  Bank,  141  U.  S.  107,  35  L.  ed. 
654,  11  Sup.  Ct.  Rep.  885;  Callaghan  v. 
Myers,  128  U.  S.  666.  32  L.  ed.  562,  9  Sup. 
Ct.  Rep.  177;  Towson  v.  Moore,  173  U.  S. 
24,  43  L.  ed.  600,  19  Sup.  Ct.  Rep.  332. 

The  United  States  circuit  courts  of  ap- 
peals apply  the  same  rule  to  special  find- 
ings of  fact  by  the  chancellor  which  is  ap- 
plied to  the  findings  of  a  master  of  chan- 
cery; and  this  is  obviously  correct. 

Snider  v.  Dobson,  21  C.  C.  A.  77,  40  U. 
8.  App.  Ill,  74  Fed.  757;  Metropolitan  Nat 
51  li.  ed. 


Bank  v.  Rogers,  3  C.  C.  A.  666,  3  U.  S. 
App.  406,  53  Fed.  776. 

Where  the  parties  and  witnesses  are  be- 
fore  the  trial  court,  and  the  testimony  is 
fjiven  orally,  this  is  an  additional  circum- 
stance of  weight  in  support  of  special  find- 
ings of  fact  by  such  court. 

Wilson  V.  Wyoming  Cattle  &  Invest.  Co. 
120  Iowa,  20,  105  X.  W.  338;  Wilcox  v. 
Swecker,  129  Iowa,  153,  105  N.  W.  302; 
Trow  V.  Berry,  113  Mass.  148;  Richards  v. 
Todd,  127  Mass.  172. 

The  court  will  take  judicial  notice  of 
general  and  well-known  business  conditions 
and  usages. 

Gibson  v.  Stevens,  8  How.  399,  12  L.  ed. 
1129;  New  York  Indians  v.  United  States, 
170  U.  S.  1,  42  L.  ed.  927,  18  Sup.  Ct.  Rep. 
531 ;  Ohio  Life  Ins.  &  T.  Co.  v.  Debolt,  16 
How.  435,  14  L.  ed.  1005;  Whitney  v.  Unit- 
ed Stetes,  167  U.  S.  546,  42  L.  ed.  209. 
17  Sup.  Ct.  Rep.  857;  Bank  of  Kentucky 
v.  Adams*  Exp.  Co.  93  U.  S.  185,  23  L.  ed. 
876;  Nicol  v.  Ames,  173  U.  S.  517,  43  L. 
ed.  792,  19  Sup.  Ct.  Rep.  522. 

The  Chicago  Great  Western  Railway  eon- 
tract  for  packing-house  products  is  found 
by  the  court  below  to  have  been  the  result 
of  lawful  conii)etition.  It  cannot  bo  an- 
nulled or  declared  void  in  this  suit.  TIuto 
is,  as  to  this,  a  defect  of  indispensable  par- 
ties, viz.,  the  packing  houses  who  are  en- 
titled to  the  benefit  of  the  contract. 

Coiron  v.  Millaudon.  19  How.  113,  16 
L.  ed.  575;  Caldwell  v.  Tagi^'art,  4  Pet.  100, 
7  1..  ed.  828;  ^f organ  v.  Morgan,  2  Wheat. 
208.  4  L.  ed.  244;  Williams  v.  Bankhead, 
19  Wall.  503,  22  L.  ed.  184;  Finley  v.  Bank 
of  United  States,  11  Wheat.  304,*  G  L.  e<l. 
480;  Riddle  v.  Mandeville,  5  Crancli,  322. 
3  L.  ed.  114;  Russell  v.  Clark,  7  Crancli.  69, 
3  L.  ed.  271 ;  Conn.  v.  Penn.  5  Wheat.  424, 
5  L.  ed.  125;  Barney  v.  Baltimore.  G  Wall. 
280,  18  L.  ed.  825:*  Fourth  Nat.  Bank  v. 
New  Orleans  &  C.  R.  Co.  11  Wall.  624,  20 
L.  ed.  82;  Traders'  Nat.  Bank  v.  CaniplM'll, 
14  Wall.  87,  20  L.  ed.  832;  Ribon  v.  Chi- 
cago,  R.  I.  &  P.  R.  Co.  16  Wall.  44C,  21  L. 
ed.  367. 

No  substantial  injury  is  shown  as  to  the 
producer  and  shipper  of  live  animals;  none 
as  to  the  Chicago  packer;  none  as  to  Chi- 
cago as  a  locality;  none  as  to  live  animals 
as  a  commodity.  The  question  as  to  rail- 
road rates  on  raw  materials  as  against 
rates  on  the  finished  product  is  purely  a 
moot  question.  This  court  does  not  sit  to 
decide  moot  questions.  Tlie  mere  potential- 
ity of  an  injury  is  not  enough  to  induce  its 
action. 

Waite  V.  Dowley,  94  U.  S.  534,  24  L.  ed. 
182;  Williams  v.  Hagood,  98  U.  S.  75,  25 
L.  ed.  61;  Marye  v.  Parsons,  114  U.  8. 
330,  29   L.  ed.  206,  5  Sup.   Ct  Rep.  932, 
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962;  Mills  t.  Green,  159  U.  S.  663,  40  L. 
ed.  293,  16  Sup.  Ct.  Rep.  132;  Kimball  v. 
Kimball,  174  U.  S.  161,  43  L.  ed.  033,  19 
Sup.  Ct.  Rep.  639;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Denver  &  R.  G.  R.  Co.  143  U.  S.  620, 
36  L.  ed.  285,  12  Sup.  Ct.  Rep.  479;  Cali- 
fornia V.  San  Pablo  &  T.  R.  Co.  149  U.  S. 
314,  37  L.  ed.  748,  13  Sup.  Ct.  Rep.  876. 

Mr.  Frank  T.  Ransom  argued  the  cause 
and  filed  a  brief  for  intervener  the  Union 
Stockyards  Company  of  Omaha,  limited. 

Messrs.  Stephen  S.  Brown  and  John  E. 
Dolman  filed  a  brief  in  behalf  of  inter- 
vener the  St.  Joseph  Stockyards  Company. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

It  is  unnecessary  to  define  the  full  scope 
and  meaning  of  the  prohibition  found  in 
§  3  of  the  interstate  commerce  act,  or  even 
to  determine  whether  the  language  is  suffi- 
ciently definite  to  make  the  duties  cast  on 
the  Interstate  Commerce  Commission  minis- 
terial, and  therefore  such  as  may  legally 
[118]be  imposed  *upon  a  ministerial  body,  or  leg- 
islative, and  therefore^  under  the  Federal 
Constitution,  a  matter  for  congressional  ac- 
tion, for,  within  any  fair  construction  of 
the  terms  "undue  or  unreasonable,"  the 
findings  of  the  circuit  court  place  the  action 
of  the  railroads  outside  the  reach  of  con- 
demnation. 

The  complainant,  before  the  interstate 
commerce  action,  was  an  incorporated  asso- 
ciation. The  purposes  for  which  it  was  or- 
ganized were,  as  stated  in  its  charter,  ''to 
establish  and  maintain  a  commercial  ex- 
change; to  promote  uniformity  in  the  cus- 
toms and  usages  of  merchants;  to  provide 
for  the  speedy  adjustment  of  all  business 
disputes  between  its  members;  to  facilitate 
the  receiving  and  distributing  of  live  stock, 
as  well  as  to  provide  for  and  maintain  a 
rigid  inspection  thereof,  thereby  guarding 
against  the  sale  or  use  of  unsound  or  un- 
healthy meats;  and  generally  to  secure  to 
its  members  the  benefits  of  co-operation  in 
the  furtherance  of  their  legitimate  pur- 
suits." Its  members  were,  as  found  by  the 
Commerce  Commission,  "engaged  in  the  pur- 
chase, shipment,  and  sale  of  live  stock  for 
themselves  and  upon  commission."  It  was 
such  an  association,  with  members  engaged 
in  the  business  named,  that  initiated  these 
proceedings  and  in  whose  behalf  they  were 
primarily  prosecuted.  While  it  may  be  that 
the  proceedings  are  not  to  be  narrowly  lim- 
ited to  an  inquiry  whether  this  particular 
complainant  has  been  in  any  way  injured 
by  the  action  of  the  railroad  companies,  yet 
that  question  must  be  regarded  as  the  one 
which  was  the  special  object  of  inquiry  and 
consideration.  It  is  true  that  the  Commis- 
TIS 


sion  subsequently  commenced,  under  the 
Elkins  act,  an  independent  suit  in  its  own 
name,  but  it  was  practically  to  enforce  the 
award  made  by  the  Commission  after  its  in- 
quiry into  the  controversy  between  the  live- 
stock exchange  and  the  railroad  companies. 

It  must  be  remembered  that  railroads  are 
the  private  property  of  their  owners;  that 
while,  from  the  public  character  of  the  work 
in  which  they  are  engaged,  the  public  luis 
the  power  to  prescribe  rules  for  securing 
faithful  and  efficient  service  and  equality 
between  shippers  and  communities,  yet,  in 
no  *proper  sense,  is  the  public  a  general  man- [111] 
ager.  As  said  in  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co.  168  U. 
S.  144,  172,  42  L.  ed.  414,  426,  18  Sup.  Ct 
Rep.  45,  51,  quoting  from  the  opinion  in 
6  Inters.  Com.  Rep.  697,  21  C.  C.  A.  59,  41 
U.  S.  App.  466.  74  Fed.  723: 

"Subject  to  the  two  leading  prohibitions 
that  their  charges  shall  not  be  unjust  or 
unreasonable,  and  that  they  shall  not  un- 
justly discriminate  so  as  to  give  undue 
preference  or  disadvantage  to  persons  or 
traffic  similarly  circumstanced,  the  act  to 
regulate  commerce  leaves  common  carriers 
as  they  were  at  the  common  law, — ^free  to 
make  special  rates  looking  to  the  increase 
of  their  business,  to  classify  their  traffic,  to 
adjust  and  apportion  their  rates  so  as  to 
meet  the  necessities  of  commerce  and  of 
their  own  situation  and  relation  to  it,  and 
generally  to  manage  their  important  inter- 
ests upon  the  same  principles  which  are  re- 
garded as  sound  and  adopted  in  other  trades 
and  pursuits." 

It  follows  that  railroad  companies  may 
contract  with  shippers  for  a  single  trans- 
portation or  for  successive  transportations, 
subject  though  it  may  be  to  a  change  of 
rates  in  the  manner  provided  in  the  inter- 
state commerce  act  (Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56,  ante,  681,  28 
Sup.  Ct.  Rep.  428),  and  also  that,  in  fixing 
their  own  rates,  they  may  take  into  account 
competition  with  other  carriers,  provided 
only  that  the  competition  is  genuine,  and 
not  a  pretense  (Interstate  Commerce  Com- 
mission V.  Baltimore  &  O.  R.  Co.  145  U.  S. 
263,  36  L.  ed.  699,  4  Inters.  Com.  Rep.  92, 
12  Sup.  Ct.  Rep.  844;  Texas  &  P.  R.  Co.  v. 
Interstate  Commerce  dJommission,  162  U. 
S.  197,  40  L.  ed.  940,  5  Inters.  Com.  Rep. 
405,  16  Sup.  Ct.  Rep.  666;  Interstate  Com- 
I  merce  Ommission  v.  Alabama  Midland  R. 
Co.  supra;  Louisville  &  N.  R.  O).  v.  Behl- 
mer,  175  U.  S.  648,  44  L.  ed.  300,  20  Sup. 
Ct.  Rep.  209;  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Interstate  Commerce  Commission, 
181  U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep. 
516;  Interstate  Commerce  Commission  v. 
Ix)ui8vine  ft  N.  R.  Co.  190  U.  S.  273,  47  L. 
ed.  1047,  23  Sup.  Ct.  Rep.  687 ) . 
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It  must  also  be  remembered  that  there  la 
no  presumption  of  wrong  arising  from  a 
change  of  rate  by  a  carrier.  The  presump- 
tion of  honest  intent  and  right  conduct  at- 
tends the  action  of  carriers  as  well  aa  it 
does  the  action  of  other  corporations  or  in- 
dividuals in  their  transactions  in  life.  Un- 
doubtedlVf  when  rates  are  changed,  the  car- 
BO]r]er  making  the  change  must,  *when  prop- 
erly called  upon,  be  able  to  give  a  good  rea- 
son tlieri'for;  but  the  mere  fact  that  a  rate 
has  been  raised  carries  with  it  no  presump- 
tion that  it  was  not  rightfully  done.  Those 
presinnptions  of  good  faith  and  integrity 
which  have  been  recognized  for  ages  as  at- 
tending human  action  have  not  been  over- 
thrown by  any  legislation  in  rcsjiect  to  com- 
mon carriers. 

The  Commerce  Commission  did  not  find 
whether  the  rates  were  n^asonable  or  un- 
reasonable per  86.  Its  omission  may  have 
been  owing,  partly  at  least,  to  the  decision 
in  Interstate  Commerce  Commission  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  167  U.  S.  506, 
42  L.  ed.  255,  17  Sup.  Ct.  Rep.  800,  for  thi^ 
controversy  arose  before  the  amendment  of 
June  20,  1906.  34  Stat,  at  L.  584,  chap. 
3501,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  802. 
On  the  other  hand,  the  circuit  court  found 
specifically  that  the  live-stock  rates  were 
reasonable,  and  also  that  the  rates  for 
carrying  packers*  products  and  dressed 
meats  were  remunerative.  See  findings  1 
and  7.  Obviously,  shippers  had,  in  the  rates 
considered  separately,  no  ground  of  chal- 
lenge. But  the  burden  of  complaint  is  not 
that  any  rates,  taken  by  themselves,  were 
too  high,  but  that  the  difference  between 
those  on  live  stock  and  those  on  dressed 
meats  and  packers*  products  worked  an  un- 
just discrimination. 

It  is  insisted  that  "the  making  of  the  live- 
stock rate  hii-hcr  than  the  product  rate  is 
violative  of  the  almost  universal  rule  that 
the  rates  on  raw  material  shall  not  be 
higher  than  on  the  manufactured  product." 
This  may  be  conceded,  but  that  the  rule  is 
not  universal  the  proposition  itself  recog- 
nizes, and  the  findings  of  the  court  give 
satisfactory  reasons  for  the  exception  here 
shown.  See  findings  2,  3,  and  9.  The  cost 
of  carriage,  the  risk  of  injury,  the  larger 
amount  which  the  companies  are  called 
upon  to  pay  out  in  damages,  make  sufficient 
explanation.  They  do  away  with  the  idea 
that,  in  the  relation  established  between  the 
two  kinds  of  charges,  any  undue  or  unrea- 
sonable preference  was  intended  or  secured. 

Finding  No.  6  is  very  persuasive.  It 
reads: 

"Sixth.  That   the    present    rates   on   live 

stock  have  not  materially  afifected  any  of 

ll]the  markets,  prices,  or  shipments ;  *that  they 

are  reasonably  fair  to  Cliicago  and  to  the 
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shippers;  that  the  shipments  of  live  stock 
from  points  between  Chicago  and  the  Mis- 
souri river  and  St.  Paul  are  as  great  in  pro- 
portion to  the  volume  of  business  as  before 
the  present  rates  were  made;  that  the  ma- 
jority of  the  live  stock  comes  to  Chicago 
from  points  as  near  as  160  miles  this  side 
of  the  Missouri  river  and  St.  Paul,  and  that 
the  lower  rate  given  to  the  packers  does  not 
seem  to  directly  influence  or  injure  the  ship- 
pers of  live  stock.*' 

If  the  rates  complained  of  have  not  ma- 
terially affected  any  of  the  markets,  prices, 
or  shipments;  if  they  are  reasonably  fair  to 
Chicago  and  the  shippers;  if  the  shipments 
of  live  stock  from  the  West  to  Chicairo  are 
as  great  in  proportion  to  the  bulk  of  the 
business  as  l)efore  the  present  rates  were 
made;  and  the  lower  rate  given  to  the  pack- 
ers does  not  directly  influence  or  injure  the 
shippers  of  live  stock, — it  is  difficult  to  see 
what  foundation  there  can  be  for  the  claim 
of  an  undue  and  unreasonable  preference. 
It  would  seem  a  fair  inference  from  the  find- 
ings that  the  real  complaint  was  that  the 
railroad  companies  did  not  so  fix  their  rates 
as  to  help  the  Chicago  packing  industry; 
that  they  recognized  the  fact  that  along  thn 
Missouri  river  had  been  put  up  large  pack- 
ing houses,  and,  without  any  intent  to  in- 
jure Chicago,  had  fixed  reasonable  rates  for 
the  carrying  of  live  stock  to  such  packing 
houses  and  also  to  Chicago ;  that  those  pack- 
ing houses,  being  nearer  to  the  cattle  fields, 
were  able  to  engage  in  the  packing  industry 
as  conveniently  and  successfully  as  the 
packing  houses  in  Chicago,  [f  we  were  at 
liberty  to  consider  the  mere  question  of 
sentiment,  certainly  to  place  packing  houses 
close  to  the  cattle  fields,  thus  avoiding  the 
necessity  of  long  transportation  of  the  liv- 
ing animals, — a  transportation  which  can- 
not be  accomplished  without  more  or  less 
suffering  to  them, — and  to  induce  trans- 
portation to  those  nearer  packin?  houses, 
would  desei've  to  be  commended  rather  than 
condemned. 

With  reference  to  competition,  we  have 
referred  to  the  cases  in  this  court  in  which 
that  matter  has  been  considered.  Accord- 
ing *to  the  4th  finding,  the  rates  in  question [ISX J 
given  to  the  packers  at  the  Missouri  river 
and  St.  Paul  were  the  result  of  competition. 
Without  recapitulating  all  the  facts  dis- 
closed in  that  finding,  it  is  enough  to  say 
that  the  Chicago  Great  Western  Railway 
Company,  which  had  the  longest  line  from 
Chicago  to  Missouri  river  points,  made  a 
reduction  in  the  rates,  and  did  this,  as  its 
president  testified,  "for  the  purpose  of  se- 
curing a  greater  proportion  of  the  traffic  in 
the  products  of  live  stock  than  it  had  been 
previously  able  to  obtain."  That  is  one  of 
the  facts  inducing  competition,  and  one  of 
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the  results  expected  to  flow  from  a  reduc- 
tion of  rates.  It  certainly  of  itself  deserves 
no  condemnation.  In  order  to  secure  to 
themselves  what  was  likely  to  be  trans 
f erred  to  the  Great  Western  by  virtue  of  itr* 
reduction  of  rates,  the  other  companies  al3(» 
made  a  reduction,  and,  as  shown  by  the  5tli 
finding,  the  competition  was  not  the  result 
of  agreement,  but  was  an  ''actual,  genuine 
competition."  It  may  be  true,  as  con- 
tended by  counsel  for  the  appellant,  that 
even  a  genuine  competition  which  results 
in  a*  change  of  rates  does  not  necessarily 
determine  the  question  whether  the  rates 
as  fixed  work  an  undue  preference  or  create 
an  unlawful  discrimination.  Those  rates 
fixed  may  make  a  preference  or  discrimina- 
tion irrespective  of  the  motives  which  caused 
the  railway  companies  to  adopt  them,  and 
yet  the  fact  of  a  genuine  competition  does 
not  make  against  the  contention  that  the 
rates  were  intended  to  work  injustice.  An 
honest  and  fair  motive  was  the  cause  of  the 
change  in  rates, — honest  and  fair  on  the 
part  of  the  Great  Western  in  its  effort  to 
secure  more  business,  and  equally  honest  and 
fair  on  the  part  of  the  other  railway  com- 
panies in  the  effort  to  retain  as  much  of 
the  business  as  was  possible.  In  other 
words,  this  competition  eliminates  from  the 
case  an  intent  to  do  an  unlawful  act,  and 
leaves  for  consideration  only  the  question 
whether  the  rates  as  established  do  work 
an  undue  preference  or  discrimination;  and, 
as  the  findings  of  the  court  show  that  the 
result  of  the  new  rates  has  not  been  to 
change  the  volume  of  traffic  going  to  Chi- 
|llS]cago,  or  materially  affect  the  business  *of 
the  original  complainant,  it  would  seem 
necessarily  to  result  that  the  charge  of  an 
unlawful  discrimination  is  not  proved.  In 
short,  there  was  no  intent  on  the  part  of 
the  railway  companies  to  do  a  wrongful  act, 
and  the  act  itself  did  not  work  any  sub- 
stantial injury  to  the  rights  of  the  com- 
plainant. 

We  have  not  attempted  to  review  in  de- 
tail the  great  mass  of  testimony,  amount- 
ing to  two  enormous  printed  volumes.  It  is 
enough  to  say  tha**.  an  examination  of  it 
clearlv  sliows  suflicient  reasons  for  the  find- 
ings  of  fact  made  by  the  circuit  court. 

In  short,  the  findings  of  the  circuit  court 
were  warranted  by  the  testimony,  and  those 
findings  make  it  clear  that  there  was  no 
unlawful  discrimination. 

The  decree  of  the  Circuit  Court  is  af- 
firmed. 

Mr.    Justice    Bloody    did    not    hear    the 
argument  nor  take  part  in  the  decision  in 
ibis  case. 
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EX  PARTE:   EDWARD  T.  YOUNG,  Peti- 
tioner. 

(See  S.  C.  Reporter's  ed.  123-204.) 

Pleading  — suit  by  stockholders  —  alle- 
gation of  reasons  for. 

1.  A  bill  by  stockholders  of  a  railroad 
company  to  enjoin  it  from  complying  with 
a  statute  relating  to  rates  sufficiently  sets 
out  the  reason  for  their  commencing  it  and 
making  ^the  company  a  party  defendant  by 
alleging  that  they  had  demanded  of  the  cor- 
porate officers  that  they  refuse  obedience  to 
the  statute,  and  should  institute  suits  to 
prev<'nt  its  enforcement,  but  that  the  com- 
pany and  its  officers  had  positively  refused 
to  do  so,  not  because  they  considered  the 
rates  just,  or  that  they  would  not  be  con- 
fiscatory, but  because  of  the  severity  of  the 
penalties  provided  for  violation  of  the  stat- 
ute, to  the  ruinous  consequences  of  which 
they  would  not  subject  themselves,  and 
which  no  action  by  themselves,  their  stock- 
holders or  directors,  could  avoid. 

Courts  —  Jurisdiction  of  Federal  cir* 
cuit  court  —  Federal  question  —  rail- 
road rates. 

2.  Whether  or  not  the  enforcement  of  sk 
state  statute  providing  for  the  establishments 
of    rates    for    railroad    transportation    will 
take    property    of    thp    railroad    companie:» 
without  due  process  of  law  raises  a  Federal 
question   within   the  jurisdiction   of   a   cii — 
cuit  court  of  the  United  States,  if  the  requi- 
site  amount   is    involved,  although    its   de  - 
termination  may  incidentally  involve  a  ques- 
tion of  fact. 

Courts  —  Jurisdiction  of  Federal  cir-— " 
court  —  Federal  question  —  excessii'^s 
penalties. 

3.  Whether  or  not  a  railroad  company   m  ^ 
deprived  of  the  equal  protection  of  the  law  s^^ 
and  its  property  rond:*red  liable  to  be  take—  i^ 
without  due  process  of  law,  by  a  state  ."^tii.  "^ 
nte  providing  for  the  establishment  of  rat  «:^" 
of  transportation,  because  the  penalties  fix^^- 
for  violation  of  the  statute  are  so  cnornio  ^■-■* 
as   to   require  obedience*   to   the   law   rati 
tlian    risk    the    penalties    iu   testing    it,    a.^^ 
though  sueli  obrdienc;>  might,  in  the  end,  -mr^ 
suit  in  confiscation  of  the  railroad  proper  •  J 
is  a   Federal   question,   within   the  juri'ic"!  i 
tion    of    the    circuit    court    of    the    Unit* 
States. 

Constitutional     law  — excessive     penis  -1 
ties  — equal  pr<»tcction  of  laws. 

4.  A  statute  providing  for  the  establish  ^ 
ment   of   rates   for   railroad    transiiorlati^^ 
without  giving  the  corporation  an  opnorti  ^ 

Note. — As     to     reasonableness     of    stii.  ^^ 
limitation    of    railroad    rates — see    note  t<=^ 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins*  - 
44  L.  ed.  U.  S.  417. 

As  to  suits  a^uinst  state — see  notos  t»> 
Beers  v.  Arkansas,  16  L.  ed.  U.  S.  091.  and 
Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842. 

As  to  when  remedy  at  law  will  prevent 
remedy  in  equity — see  note  to  Tyler  v. 
Savage,  36  L.  ed.  V.  S.  83. 
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nity  to  be  heard,  which  fixes  penalties  for 
disobedience  of  its  provisions  by  fines  so 
enormous  and  imprisonment  so  severe  as  to 
intimidate  the  corporations  and  their  ofii- 
cers  from  resorting  to  the  courts  to  test  the 
validity  of  the  rates,  is  unconstitutional,  as 
depriving  the  corporations  of  the  equal  pro- 
tection of  the  laws. 

Courts  —  Jurisdiction  of  Federal  circuit 
court  —  injunction  ati^ainst. 

5.  The  circuit  court  of  the  United  States 
has  jurisdiction  at  the  suit  of  stockholder:^ 
of  a  railroad  company,  to  enjoin  the  compa- 
ny from  putting  in  force  transportation 
rates  established  bv  a  state  statute,  which 
an*  so  low  as  to  be  confiscatory  of  tlie  com- 
pany's property,  and,  as  preliminary  thereto, 
to  institute  an  inquiry  as  to  whether  or  not 
the  rates  are  in  fact  too  low. 

States  — immunity  from  suit. 

i\.  The  provision  of  the  Federal  Consti- 
tution that  no  suit  shall  be  brought  against 
any  state  by  citizens  of  another  state  applies 
to  a  suit  brought  against  a  state  by  its  own 
eiti/ens  as  well  as  to  one  brought  by  a  citi- 
zen of  another  state. 

8taitcs  —  immunity  from  suit  —  enjoin- 
ing state  oflficers. 

7.  A  Federal  court  may  enjoin  the  attor- 
ney genrral  of  a  state,  whose  general  duty 
is  to  enforce  the  state  statutes,  from  pro- 
ccoding  to  enforce,  against  persons  affected, 
a  stati*  statute  which  violates  the  Federal 
Constitution,  such  proceeding  being  not  pro- 
hibited by  the  provision  of  the  Federal  Con- 
stitution forbidding  the  maintenance  of  ac- 
tions against  a  state. 

Ollicers  —  discretion  —  Judicial  interfer- 
ence. 

8.  The  general  discretion  of  the  attorney 
general  of  a  state,  regarding  the  enforce- 
ment of  the  laws  when  and  as  he  deems  ap- 
propriate, is  not  interfered  with  by  an  in- 
junction restraining  him  from  taking  any 
steps  towards  the  enforcement  of  an  uncon- 
stitutional enactment,  to  the  injury  of  a 
complainant. 

States  —  immunity  from  suit  —  suit 
aj^ainst  state  officer  —  enjoining  en- 
forcement of  illegal  net. 

9.  That  the  attorney  general  of  a  state 
must,  to  enforce  a  stale  statute,  resort  to 
mandamus,  in  which  proeeeding  he  ordi- 
narily represents  the  stale  in  its  govern- 
mental capacity,  does  not  prevent  a  Federal 
court  from  enjoining  liini  from  so  doing, 
where  the  statute  violates  the  Federal  Con- 
stitution, since,  in  such  case.  Iiis  act  in  at- 
tempting, in  tlie  name  of  the  state,  to  en- 
force a  void  enaelm^nt.  is  merely  illegal,  be- 
cause in  conflict  with  tiie  sunerior  authority 
of  the  Federal  Constituii(»n,  and  lie  is 
stripped  of  his  odieial  eliaractor.  and  the 
prohibition  against  his  proceeding  does  not, 
therefore,  affect  the  state  in  its  government- 
al capacity. 

b%  Jj.  ed. 


Courts  —  conflict  of  Jurisdiction  —  prl* 
ority  —  enjoining  criminal  proceed- 
ings. 

10.  A  Federal  court,  in  which  is  first 
raised  the  question  of  the  validity,  under  the 
Federal  Constitution,  of  a  state  statute,  has 
a  right  to  decide  that  question  to  the  ex- 
clusion of  the  state  courts,  and  mav  en- 
join  criminal  proceedings  subsequently 
connnenced  under  it  in  the  state  court  until 
its  duty  is  performed. 

Parties  — injunction  against  state  stat- 
ute—state ofWecrs. 

11.  The  duty  imposed  upon  the  attorney 
general  of  a  state  by  the  common  law  and 
statutes,  requiring  him  to  cause  proceedings 
to  be  instituted  against  any  corporal  inn 
whenever  it  shall  have  offended  against  llie 
laws  of  the  state,  and  to  enforce  the  rail- 
road rate  hiw  at  the  instance  of  the  rail- 
road commission,  surficientlv  cotniects  liim 
with  the  enforcement  of  the  statute  to  make 
him  a  proper  party  to  a  suit  to  enjoin  its 
enforcement. 

Courts  —  conflict  of  Jurisdiction  —  en- 
joining criminal  prt>ceedlngs. 

12.  The  power  of  a  Federal  court  to  en- 
join state  officials  from  enforcing  a  slat(» 
statute  the  validity  of  which,  under  tlie  Fed- 
eral Constitution,  has  been  (|ueslioned  befnre 
it,  does  not  extend  to  resl raining  a  slate 
court  trom  acting  in  a  case  brnuglit  before 
it  to  enforce  the  statute,  nor  investigation 
or  action  by  a  grand  jury  under  it. 

Equity —  remedy  at  law  — delay. 

13.  The  remedy  at  law  of  a  railroad  com- 
pany  to  test  the  validity  of  a  statute  fixing 
rates  for  railroad  transportation  by  diso- 
bevin"  the  statute  one:»  and  submit  tin;;  to  a 
criminal  prosecution  is  not  so  adequate  as 
to  deprive  equity  of  jurisdielion,  wliere  sev- 
eral years  might  chipse  befon»  a  final  tie- 
termination  of  the  ((iieslion.  peiidin.;  nliicli 
observance  of  the  statute,  if  finally  found  to 
be  invalid,  would  result  in  taking  ils  prop- 
erty without  diu»  process  of  law,  with  no 
possibility  of  its  recovery. 

Equity  —  remedy  at  law  —  eomplleati'd 
questions  —  Jury. 

14.  The  question  of  the  validity,  under 
the  provision  of  the  Fi'deral  ron>tiliitioii 
forbidding  the  taking  of  property  williout 
due  process  of  law,  of  a  state  statute  es- 
tablishing rates  for  railroad  transportation 
which  are  alleged  to  be  so  low  as  to  be  eoii- 
fiscatorv,  is  not,  because  of  its  eom])liealion, 
a  proper  one  for  investigsition  by  a  jury. 

Statutes  —  pre.<«um|>tlon  of  validity. 

15.  An  act  of  a  state  legislature,  fixing 
rales  for  either  passenger  or  freight  trans- 
jortalion.  is  to  be  regardcnl  as  prima  faeie 
valid,  and  the  onus  rests  upon  the  carrier  to 
prove  its  assertion  to  tlie  contrary. 

Courts  —conflict  of  Jurisdiction  —  In- 
junctfou  against  enforcing  state  law 
—  doubt. 

10.  No  injunction  ought  to  be  awarded  by 
a  Federal  court  against  the  enforcement  of  a 
state  railroad  rate  law  which  is  alleged    to 
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violate  the  Fodoral  Constitution,  unless  the 
case  is  rc»asonably  free  from  doubt. 

[Xo.  10,  Original.] 

Argued     December     2,     3,     1907.       Decided 
March  23,  1908. 

PETITION  for  writ  of  liabeas  corpus 
to  secure  release  of  petitioner  from 
custody  to  which  he  had  been  committed 
bv  the  Circuit  Court  of  the  United  States 
for  the  District  of  Minnesota,  for  alleged 
contempt  for  disobeying  an  order  enjoin- 
ing him  from  instituting  certain  criminal 
proceedings  under  a  state  statute,  and  for 
a  writ  of  certiorari  to  test  tlie  validity  of 
the  proceedings.     Petition  dismissed. 

Statement  by  Mr.  Justice  Peoklinm: 

An  original  application  was  made  to  this 
court  for  leave  to  file  a  petition  for  writs  of 
habeas  corpus  and  certiorari  in  behalf  of 
Edward  T.  Young,  petitioner,  as  attorney 
general  of  the  state  of  Minnesota. 

Leave  was  granted  and  a  rule  entered  di- 
recting the  I  nited  States  marshal  for  the 
district  of  Minnesota,  third  division,  who 
held  the  petitioner  in  his  custody,  to  show 
cause  wh)'  such  petition  should  not  be 
granted. 

The  marshal,  upon  the  return  of  the  order 
to  sliow  cause,  justified  his  detention  of 
the  |)etitioner  by  virtue  of  an  order  of  the 
circuit  court  of  the  United  States  for  the 
district  of  Minnesota,  whicli  adjudged  the 
petitioner  guilty  of  contempt  of  that  court, 
and  directed  tliat  lie  be  fined  the  sum  of 
$100,  and  that  lie  should  dismiss  the  man- 
damus proeeedings  brought  by  him  in  the 
name  and  in  behalf  of  the  state,  in  the  cir- 
cuit court  of  tlie  state,  and  that  he  should 
stand  commit  tod  to  the  custody  of  the  mar- 
shal until  that  order  was  obeyed.  The  case 
[lJ7]*involvcs  the  validity  of  the  order  of  the  cir- 
cuit court  committing  him  for  contempt. 

The  facts  are  those:  The  legislature  of 
the  state  of  Minnesota  duly  created  a  rail- 
road and  warehouse  commission,  and  that 
commission,  on  the  Gth  of  September,  1000, 
made  an  order  fixing  the  rates  *'or  the  vari- 
ous railroad  comi)anies  for  the  carriage  of 
merchandise  between  stations  in  that  state 
of  the  kind  and  classes  specified  in  what  is 
known  as  the  "Western  Classification.*' 
These  rates  materially  reduced  those  then 
existing,  and  were  by  the  order  to  take  eflfect 
November  15,  190G.  In  obedience  to  the  or- 
der the  railroads  filed  and  published  the 
schedules  of  rates,  which  have  ever  since 
that  time  been  carried  out  by  the  companies. 

At  the  time  of  the  Making  of  the  above 
order  it  was  provided  by  the  Revised  Laws 
of  Minnesota,  1905  (|  1987),  that  any  com- 
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mon  carrier  who  violated  the  provisions  of 
that  section  or  wilfully  suffered  any  such 
unlawful  act  or  omission,  when  no  specific 
penalty  is  imposed  therefor,  "if  a  natural 
person,  shall  be  guilty  of  a  gross  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not 
less  than  $2,500.  nor  more  than  $5,000  for 
the  fir^^t  ofl'enso,  and  not  less  than  $5,000 
nor  more  than  $10,000  for  each  subsequent 
ofl'ensc;  and,  if  such  carrier  or  warehouse- 
man be  a  corporation,  it  shall  forfeit  to  the 
state  for  the  first  ofl'ensc  not  less  than  $2,500 
nor  more  than  $5,000.  and  for  each  subse- 
ipient  off'onso  not  less  than  $5,000  nor  more 
than  $10,000,  to  be  recovered  in  a  civil  ac- 
tion." 

This  provision  covered  disobedience  to  the 
orders  of  the  commission. 

On  llio  4th  of  April.  1907,  the  legi.slature 
of  the  state  of  ^linnesota  pa.s.sed  an  act  fix- 
ing 2  cents  a  mile  as  the  maximum  passenger 
rate  to  be  charged  by  railroads  in  Minne- 
sota. (The  rate  had  been  theretofore  3 
centJ*  per  mile.)  The  act  was  to  take  effect 
on  the  1st  of  May,  1907,  and  was  put  into 
efTect  on  that  day  by  the  railroad  companies, 
and  the  same  *has  been  observcni  by  them  up[118 
to  the  present  time.  It  was  j)rovided  in  the 
act  that  "any  railroad  company,  or  any  of- 
ficer, agent,  or  representative  thereof,  who 
shall  violate  any  provision  of  this  act.  shall 
l»o  guilty  of  a  felony,  and.  upon  conviction 
thereof,  shall  be  ])unished  by  a  fine  not  ex- 
ceeding five  thousnnd  ($').O00)  dollars,  or  by 
imprisonment  in  the  state  prison  for  a  pe- 
rio<l  not  excoeding  tivo  (5>  years,  or  both 
such  fine  and  imprisonment." 

On  llio  ISth  of  April.  1007.  the  legislature 
passod  an  act  (chapter  2*12  of  the  laws  of 
tliat  voar).  which  established  rates  for  the 
transportation  of  certain  commcNlities  (not 
included  in  tin*  Western  Classification)  be- 
tween stations  in  that  state.  The  act  di- 
vided the  commodities  to  which  it  referred 
into  seven  cia<sos,  and  set  forth  a  schedule 
of  maxinuun  ratos  for  each  class  when  trans- 
ported in  car-load  lots,  and  established  the 
minimum  weight  which  constituted  a  car 
load  of  each  class. 

S<^otion  5  provi<led  that  it  should  not  af- 
fect the  power  or  authority  of  the  railroad 
and  warehouse  commission,  except  that  no 
duty  should  rest  upon  that  commission  to 
enforce  any  rates  specifically  fixed  by  the 
act  or  anv  other  statute  of  the  state.  The 
section  further  provided  generally  that  the 
orders  made  by  the  railroad  and  warehouse 
commission  prescribing  rates  should  be  the 
exclusive  legal  maximum  rates  for  the 
transportation  of  the  commodities  enumer- 
ated in  the  act  between  points  within  that 
state. 

Section  6  directed  that  every  railroad 
company  in  the  state  should  adopt  and  pub- 
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lish  and  put  into  effect  the  rates  specified 
in  the  statute,  and  that  every  officer,  di- 
rector, traffic  manager,  or  agent  or  em- 
ployee of  such  railroad  company  should 
cause  the  adoption,  publication,  and  use  by 
6uch  railroad  company  of  rates  not  exceed- 
ing those  specified  in  the  act;  "and  any  of- 
ficer, director,  or  such  agent  or  employee  of 
any  such  railroad  company  who  violates  any 
of  the  provisions  of  this  section,  or  who 
causes  or  counsels,  advises  or  assists,  any 
such  railroad  company  to  violate  any  of  the 
provisions  of  this  section,  shall  be  guilty  of 
a  misdemeanor,  an  I  may  be  prosecuted  there- 
It]  for  'in  any  county  into  which  its  railroad 
extends,  and  in  which  it  has  a  station,  and, 
upon  a  conviction  thereof,  be  punished  by 
imprisonmont  in  the  county  jail  for  a  pe- 
riod not  exceeding  ninety  days."  The  act 
was  to  take  elTcct  June  1,  1907. 

Tlie  railroad  companies  did  not  obey  the 
provisions  of  this  act  so  far  as  concerned 
the  adoption  and  publication  of  rates  as 
specilied  therein. 

On  the  31st  of  May,  1907,  the  day  before 
the  act  was  to  take  effect,  nine  suits  in 
cquily  were  commenced  in  tlie  circuit  court 
of  the  United  States  for  the  district  of  Min- 
nesota, third  division,  each  suit  being 
brought  by  stockholders  of  the  particular 
railroad  mentioned  in  the  bill,  and  in  each 
ca"^e  the  defendants  named  were  the  rail- 
road company  of  which  the  complainants 
were,  respectively,  stockholders,  and  the 
members  of  the  railroad  and  warehouse  com- 
mission, and  the  attorney  general  of  the 
state,  Edward  T.  Young,  and  individual  de- 
fendants, representing  the  shippers  of  freight 
upon  the  railroad. 

The  order  punishing  Mr.  Young  for  con- 
tempt was  made  in  the  suit  in  which  Charles 
E.  Perkins,  a  citizen  of  the  state  of  Iowa, 
and  David  C.  Shepard,  a  citizen  of  the  state 
of  Minnesota,  were  complainants,  and  the 
Northern  Pacific  Railway  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Wisconsin,  Edward  T.  Young,  peti- 
tioner herein,  and  others,  were  parties  de- 
fendant. All  of  the  defendants,  except  the 
railway  company,  are  citizens  and  residents 
of  the  state  of  Minnesota. 

It  was  averred  in  the  bill  that  the  suit 
was  not  a  collusive  one  to  confer  on  the 
court  jurisdiction  of  a  case  of  which  it 
could  not  otherwise  have  cognizance,  but 
that  the  objects  and  purposes  of  the  suit 
were  to  enjoin  the  railway  company  from 
publishing  or  adopting  (or  continuing  to 
observe,  if  already  adopted)  the  rates  and 
tariffs  prescribed  and  set  forth  in  the  two 
acts  of  the  legislature  above  mentioned  and 
in  the  orders  of  the  railroad  and  warehouse 
commission,  and  also  to  enjoin  the  other  de- 
fendants from  attempting  to  enforce  such 
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provisions,  or  from  instituting  any  ac- 
tion or  proceeding  against  *the  defend- [ISO] 
ant  railway  company,  its  officers,  etc., 
on  account  of  any  violation  thereof,  for  the 
reason  that  the  said  acts  and  orders  were 
and  each  of  them  was  violative  of  the  Con- 
stitution of  the  United  States. 

The  bill  also  alleged  that  the  orders  of 
the  railroad  commission  of  September  6, 
1906.  May  3,  1907,  the  passenger- rate  act  of 
April  4,  1907,  and  the  act  of  April  18,  1907, 
reducing  the  tariffs  and  charges  which  the 
railway  company  had  theretofore  been  per- 
mitted to  make,  were  each  .and  all  of  them 
unjust,  unreasonable,  and  confiscatory,  in 
that  they  eiich  of  them  would,  and  will  if 
enforced,  deprive  complainants  and  the  rail- 
way company  of  their  property  without  due 
process  of  law.  and  deprive  them  and  it  of 
the  equal  protection  of  the  laws,  contrary 
to  and  in  violation  of  the  Constitution  of 
the  Ignited  States  and  the  amendments 
thereof,  it  was  also  averred  that  the  com- 
plainants had  demanded  of  the  president 
and  managing  directors  of  the  railway  com- 
pany that  they  should  cease  obedience  to 
the  orders  of  the  commission  dated  Septem- 
ber 6,  1006,  and  May  3,  1907,  and  to  the  acts 
already  mentioned,  and  that  tlie  rates  pre- 
scribed in  such  orders  and  acts  should  not 
be  put  into  efl'ect,  and  that  the  said  corpora- 
tion, its  officers  and  directors,  should  insti- 
tute proper  suit  or  suits  to  prevent  said 
rates  (named  in  the  orders  and  in  the  acts 
of  the  legislature)  from  continuing  or  be- 
coming effective,  as  the  case  might  be,  and 
to  have  the  same  declared  illegal ;  but  the 
said  corporation,  its  president  and  directors, 
had  positively  declined  and  refused  to  do  so, 
not  because  they  considered  the  rates  a  fair 
and  just  return  upon  the  capital  invested, 
or  that  they  would  not  be  confiscatory,  but 
because  of  the  severity  of  the  penalties  pro- 
vided for  the  violation  of  such  acts  and  or- 
ders, and  therefore  they  could  not  subject 
themselves  to  the  ruinous  consequences 
which  would  inevitably  result  from  failure 
on  their  part  to  obey  the  said  laws  and  or- 
ders,— a  result  which  no  action  by  them- 
selves, their  stockholders  or  directors,  could 
possibly  prevent. 

The  bill  further  alleged  that  the  orders 
of  the  commission  'of  September,  1006.  and  [111 J 
May,  1907,  and  the  acts  of  April  4,  1907, 
and  April  18,  1907,  were,  in  the  penalties 
prescribed  for  their  violation,  so  drastic 
that  no  owner  or  operator  of  a  railway  prop- 
erty could  invoke  the  jurisdiction  of  any 
court  to  test  the  validity  thereof,  except  at 
the  risk  of  confiscation  of  its  property,  and 
the  imprisonment  for  long  terms  in  jails 
and  penitentiaries  of  its  officers,  agents,  and 
employees.  For  this  reason  the  complain- 
ants alleged   that  the  above-mentioned   or- 

717 


IGl-i:::^ 


StpREME  Court  of  tue  United  States. 


Oct.  lEHtf, 


ders  and  acts,  and  each  of  them,  denied  to 
the  <lofondant  railway  company  and  it8 
Rtocklioldors,  including  the  complainants, 
the  efjual  protection  of  the  laws,  and  de- 
privod  it  and  them  of  their  property  with- 
out ihw  process  of  law,  and  that  each  of 
thcni  was,  for  that  reason,  unconstitutional 
and  void. 

The  bill  also  contained  an  averment  that 
if  tlio  railway  company  should  fail  to  con- 
tin  ui»  to  observe  and  keep  in  force,  or  to 
olisi  rvp  and  put  in  force,  the  orders  of  the  j 
connnis<i(>n  and  the  acts  of  April  4,  1907, 
and  April  18.  1007.  such  failure  might  re- 
RuH  in  an  action  ajjainst  the  company  or 
crii'iinal  proctodings  aL'ainst  its  ofTicers,  di- 
rt r-tr|v.  .MocnN.  or  omployec>».  suhj  otin^  the 
ci.fn|iafiy  :i:n!  •inch  nfliccrs  to  an  endless  num- 
]h'v  nf  H('ii«n»'<  at  law  and  criminal  proceed- 
iiii:-*:  that  if  the  oompanv  should  fail  to 
obey  tlic  iniN'r  of  tiio  romniission  or  the  acts 
of  Ajiril  1.  1007.  and  April  IS.  l!>07,  the! 
said  Ivhvanl  T.  Young,  as  attorn<'V  general 
ot"  tlic  <t;it«'  of  Minnesota,  would,  an  eom- 
pl.tiii.iiits  \v<Mt»  advised  and  believed.  in«iti- 
iiii«  pnK'eidini:^  bv  mandamus  or  otln*rwisc 
n'jfniii'.t  the  railway  comiiany,  its  oOieers. 
diiirims.  agents,  or  emplovees.  to  enforce 
Faiii  oiders  and  all  the  provisions  thereof, 
and  tliat  lie  ilireatened  and  would  take  other 
prnretrlju'j.s  jiijainst  the  company,  its  oflieers, 
etc..  Ut  llie  <a:ne  end  and  for  the  same  pur- 
jKise.  af:«l  tliat  he  would,  on  such  failure,  in- 
stil ute  niatidanins  or  other  proceedings  for 
the  purpose  of  enforcing  said  acts  and  each 
tliei«'nf.  and  the  pnivisions  and  penalties 
tlHTeof.  Approprinle  relief  by  injunction 
a'jain-'it  the  action  of  the  defendant  Youn«i 
and  the  raihoa«l  connnission  was  asked  for. 
[132]  ''A  temporary  restraining  order  was  made 
bv  the  circuit  court,  which  onlv  restrained  ; 
the  railway  company  from  publishing  the 
rate^  as  ])rovided  for  in  the  act  of  April  18, 
1007.  and  fmni  redu<*ing  its  tariffs  to  the 
li'jincs  set  fnrth  in  that  act;  the  court  re- 
fu--ini:  for  the  pn»srnt  to  interfere  by  in-  | 
juii'-tioM  witli  regard  to  the  orders  of  the 
connnisr«inn  and  the  act  of  April  4,  1907, 
as  tin*  railroads  had  already  put  them  in 
opcrati<>n:  but  it  re«^trained  Kdward  T. 
Young,  attorney  general,  from  taking  any 
steps  again-^t  the  railroads  to  enforce  the 
remetlirs  or  penalties  specified  in  the  act  of 
April   IS.  1007. 

(opii's  of  the  bill  and  the  restraining  or- 
der were  served,  among  others,  upon  the  de- 
fendant Mr.  Edward  T.  Young,  attorney 
general,  who  appeared  specially  and  only  for 
the  purpose  of  moving  to  dismiss  the  bill  as 
to  him.  on  the  ground  that  the  court  had  no 
jurisdiction  over  him  as  attorney  general; 
and  he  averred  that  the  state  of  Minnesota 
ha<l  not  consented,  and  did  not  consent,  to 
the  commencement  of  this  suit  against  him  I 
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as  attorney  general  of  the  state,  which  suit 
was  in  triith  and  effect  a  suit  against  the 
said  state  of  Minnesota,  contrary  to  the  11th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States. 

The  attorney  general  also  filed  a  demurrer 
to  the  bill,  on  the  same  ground  stated  in  the 
motion  to  dismiss.  The  motion  was  denied 
and  the  demurrer  overruled. 

Thereupon,  on  the  23d  of  September,  1907. 
the  court,  after  a  hearing  of  all  parties  and 
taking  proofs  in  regard  to  the  issues  in- 
volved, ordered  a  temporary  injunction  to 
issue  against  the  railway  company,  restrain- 
ing it,  pending  the  final  hearing  of  the  cause, 
from  putting  into  eflfect  the  tariffs,  rates, 
or  charges  set  forth  in  the  act  approved 
April  18,  1907.  The  court  also  enjoined 
the  defendant  Y'oung,  as  attorney  general  of 
the  state  of  Minnesota,  pending  the  final 
hearing  of  the  cause,  from  taking  or  insti- 
tuting any  action  or  proceeding  to  enforce 
the  p(>nalties  and  remedies  specified  in  the 
act  above  mentioned,  or  to  com]>el  obedience 
to  that  act,  or  compliance  therewith,  or  any 
part  thereof. 

•As  the  court  refused  to  grant  any  pre-[lSS] 
liminary  injtmdion  restraining  the  enforce- 
ment of  the  rates  fixed  bv  the  railroad  and 
warehouse  conuiiission,  or  the  passenger 
rates  under  the  act  of  April  4,  1907.  be- 
cause the  same  had  been  accepted  by  the 
railroads  and  were  in  operation,  the  court 
stated  that,  in  omitting  the  granting  of  »5uch 
preliminary  injunction,  the  necessity  was  ob- 
viated upon  that  hearing  of  determining 
whether  the  rates  fixed  by  the  commission, 
or  the  passenger  rates,  together  or  singly, 
were  confiscatory  and  did  not  afford  reason- 
able  compensation  for  the  service  rendered 
and  a  proper  allowance  for  the  property 
employed,  and  for  tho.se  reasons  that  ques- 
tion had  not  been  considered;  but  inasmuch 
as  the  rates  fixed  by  the  act  of  April  18, 
1907.  had  not  gone  into  force,  the  court  ob- 
served: "It  seems  to  me,  upon  this  evi- 
dence of  the  conditions  before  either  of  those 
new  rates  were  put  into  effect  (that  is, 
the  order  of  the  commission  of  September. 
1900,  or  the  act  of  April  4.  1907)  and  the 
reductions  made  bv  those  rates,  that,  'f 
there  is  added  the  reduction  which  is  at- 
tempted to  be  made  by  the  commodity  act 
(April  18,  1907).  it  will  reduce  the  com- 
pensation received  by  the  companies  below 
what  would  be  a  fair  compensation  for  the 
services  performed,  including  an  adequate 
return  upon  the  property  invested.  And  I 
think,  on  the  whole,  that  a  preliminar>'  in- 
junction should  issue,  in  res|)cct  to  the  rates 
fixed  by  chapter  232  (act  of  April  18) 
talked  of  as  the  commodity  rates,  and  that 
there  should  be  no  preliminary  injunction  as 
to  the  other  rates,  although  the  matter  as 
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to  whether  they  are  compensatory  or  not  is 
o  matter  which  may  he  determined  in  the 
final  determination  of  the  action.** 

Tlie  day  after  the  gfranting  of  this  pre- 
liminary injunction  the  attorney  general,  in 
violation  of  such  injunction,  filed  a  petition 
for  an  alternative  writ  of  mandamus  in  one 
of  the  courts  of  the  state,  and  obtained  an 
order  from  that  court  September  24,  1907, 
directing  the  alternative  writ  to  issue  as 
prayed  for  in  the  petition.  The  writ  was 
thereafter  issued  and  served  upon  the  North- 
t4]ern  Pacific  Railway  Company,  *conimamling 
the  company,  immediately  after  its  receipt, 
"to  adopt  and  publish  and  keep  for  public 
insj)ection,  as  provided  by  law,  as  the  rates 
and  rhar;;es  to  be  made,  demanded,  and 
maintained  by  you  for  the  transportation 
of  fri'i;»ht  between  stations  in  the  state  of 
Minnesota  of  the  kind,  character,  and  class 
n:in»ed  and  specified  in  chapter  232  of  the 
Session  I-aws  of  the  state  of  Minnesota  for 
the  year  11)07,  rates  and  charges  which  do 
not  exceed  those  declared  to  be  just  and 
reasonaI)le  in  and  by  the  terms  and  provi- 
sions of  said  chapter  232." 

V\x)r\  an  affidavit  showing  these  facts  the 
Unitod  States  circuit  court  ordered  Mr. 
Young  to  show  cause  why  he  should  not  be 
punished  as  for  a  contempt  for  his  mis- 
conduct in  violating  the  temporarj'  injunc- 
tion i*..sucd  by  that  court  in  the  case  therein 
pending. 

Upon  the  return  of  this  order  the  attor- 
ney general  filed  his  answer,  in  which  he 
set  up  the  same  objpctions  which  lip  had 
made  to  the  jurisdiction  of  the  court  in  his 
motion  to  dismiss  the  bill,  and  in  his  de- 
murrer; he  disclaimed  any  intention  to  treat 
the  court  with  disrespect  in  tho  commence- 
ment of  the  proceedings  referred  to.  but  be- 
lieving that  the  decision  of  the  court  in  the 
action,  holding  that  it  had  jurisdiction  to 
enjoin  him,  as  attorney  general,  from  per- 
forming his  discretionary  ofllcial  duties,  was 
in  conflict  with  the  11th  Amendment  of  the 
Constitution  of  the  United  States,  as  the 
same  has  been  interpreted  and  applied  by 
the  United  States  Supreme  Court,  he  be- 
lieved it  to  be  his  duty,  as  such  attorney 
general,  to  commence  the  mandamus  pro- 
ceedings for  and  in  behalf  of  the  state,  and 
it  was  in  this  belief  that  the  proceedings 
were  commenced  solely  for  the  purpose  of 
enforcing  the  law  of  the  state  of  Minnesota. 
The  order  adjudging  him  in  contempt  was 
Uien  made. 

Mr.  Herbert  S.  Hadley  argued  the 
cause,  and,  with  Mr.  F.  W.  Lehman,  filed  a 
brief  for  petitioner: 

The  suit  was  one   against   the   state   of 
Minnesota,  and  therefore  prohibited  by  the 
Federal  Constitution. 
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Fitts  V.  McGhee,  172  U.  S.  516,  43  L.  ed. 
535,  19  Sup.  Ct.  Rep.  269;  Re  Snwjer,  124 
U.  S.  200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep. 
482;  Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Ct.  Rep.  164;  Smith  v.  Reeves,  178 
U.  S.  430,  44  L.  ed.  1140,  20  Sup.  Ct.  Rep. 
919;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  isb  U.  S.  70,  46 
L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  United 
States  v.  Lee,  106  U.  S.  190,  27  L.  ed.  171. 
1  Sup.  Ct.  Rep.  240;  Belknap  v.  Schild,  101 
U.  S.  10,  40  L.  ed.  599,  10  Sup.  Ct.  Rep. 
443;  Minnesota  v.  Hitchcock,  185  U.  8. 
373,  46  L.  ed.  954.  22  Sup.  Ct.  Rep.  650; 
International  Postal  Supply  Co.  v.  Bruce, 
194  U.  S.  601,  .48  L.  ed.  li34,  24  Sup.  Ct. 
Rep.  «20;  Oregon  v.  Hitchcock,  202  U.  8. 
60,  50  L.  ed.  935.  26  Sup.  Ct.  Rep.  568; 
Farmers*  Nat.  Bank  v.  Jones,  105  Fed.  469; 
Arbuckle  v.  Blackburn,  65  L.R.A.  864,  61 
C.  C.  A.  122,  113  Fed.  616;  Union  Trust  Co. 
V.  Stearns,  119  Fed.  790;  Morenci  Copper 
Co.  V.  Freer,  127  Fed.  199;  Western  U. 
Teleg.  Co.  v.  Andrews,  154  Fed.  95. 

When  an  officer  of  a  state  proceeds  to 
enforce  a  state  law  by  formal  judicial  pro- 
ceedings instituted,  in  the  exercise  of  his 
executive  discretion,  in  the  courts  of  the 
state,  his  act  is  the  act  of  the  state.  When 
it  is  sought  to  enjoin  a  state  officer,  as 
such,  from  instituting  such  a  suit,  an  in- 
junction, is,  in  effect,  asked  for  against  the 
state. 

Barney  v.  New  York,  193  U.  S.  430,  48 
L.  ed.  737,  24  Sup.  Ct.  Rep.  502;  Hagood  v. 
Southern,  117  U.  S.  52,  69,  29  L.  ed.  805, 
810,  6  Sup.  Ct.  Rep.  608;  Louisiana  v. 
Jumel,  107  U.  S.  711,  27  L.  ed.  448,  2  Sup. 
Ct.  Rep.  128;  Cunningham  v.  Macon  &  B. 
R.  Co.  109  U.  S.  446.  27  L.  ed.  992.  3  Sup. 
Ct.  Rep.  292,  609;  Sundry  African  Slaves 
V.  Madrazo,  1  Pet.  110,  7  L.  ed.  73;  Re 
Ayers,  123  U.  S.  497,  31  L.  ed.  226,  8  Sup. 
Ct,  Rep.  164;  Carter  v.  Greenhow,  114  U. 
S.  317,  29  L.  ed.  202,  6  Sup.  Ct.  Rep.  928, 
962. 

Mr.  Thomas  D.  O'Brien  also  argued 
the  cause,  and,  with  Messrs.  Royal  A. 
Stone,  George  T.  Simpson,  and  Charles  8. 
Jelly,  filed  a  brief  for  petitioner: 

The  adequacy  or  inadequacy  of  the  rates 
was  a  question  of  fact,  to  be  determined  un- 
der the  particular  conditions  involved,  and 
not  to  any  extent  was  there  a  controversy 
as  to  the  costruction,  meaning,  or  effect 
of  the  constitutional  provision.  The  con- 
struction and  effect  of  such  provision  are 
settled. 

Munn  ▼.  Illinois,  94  U.  8.  113,  24  L.  ed. 
77;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Min- 
nesota, 134  U.  8.  418,  33  L.  ed.  970,  3  In- 
ters. Com.  Rep,  209,  10  Sup.  Ct.  Rep.  462, 
702;  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  45  L.  ed.  194,  21  Sup. 
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Ct  R€p.  115;  Covington  &  C.  Bridj?e  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  902,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087 ;  Houston  &  T.  C.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  50  L.  ed.  772,  26  Sup.  Ct.  Rep. 
491;  Stone  v.  Farmers'  Loan  &  T.  Co.  IIG 
U.  S.  307,  20  L.  ed.  630,  6  Sup.  Ct.  Rep. 
334.  388.  1191;  Dow  v.  Beidelman,  125  U. 
S.  680,  31  L.  ed.  841.  2  Inters.  Com.  Rep. 
5C,  8  Sup.  Ct.  Rop.  1028;  Carson  v.  Dun 
ham.  121  U.  S.  421.  30  L.  ed.  992,  7  Sup. 
Ct.  Uep.  1030;  Tcnncs..:H.  v.  Davis.  100  l. 
S.  257.  25  L.  ed.  648;  New  Orleans  v.  Ben 
jamin,  153  U.  S.  411,  38  L.  ed.  7(i4.  14  Sup. 
Ct.  Rep.  905;  McCain  v.  Des  Moinew.  174 
r,  S.  108,  43  L.  ed.  930,  1.9  Sup.  Ct.  Rep. 
644;  Defiance  Water  Co.  v.  Defiance,  191 
U.  S.  184,  48  L.  ed.  140,  24  Sup.  Ct.  Rep. 
63;  Hooker  v.  lios  Angeles,  188  U.  S.  314, 
47  L.  ed.  487,  63  L.R.A.  471,  23  Sup.  Ct. 
Re]».  395;  Shofllione  Min.  Co.  v.  Rutter.  177 
U.  S.  505,  44  L.  ed.  864,  20  Sup.  Ct.  Rep. 
726;  Blacklmrn  v.  Portland  CJold  VUi.  Cn. 
175  r.  S.  571,  44  L.  ed.  270,  20  Sup.  Ct. 
Rep.  222;  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.  185  U.  S.  282,  46  L.  ed. 
910,  22  Sup.  Ct.  Rep.  681;  Minnesote  v. 
Northern  Securities  Co.  194  U.  S.  48.  48 
L.  ed.  870,  24  Sup.  Ct.  Rep.  598;  Western 
V.  Teleg.  Co.  v.  Ann  Arbor  R.  Co.  178  V.  S. 
239.  44  L.  ed.  1052,  20  Sup.  Ct.  Rep.  807; 
Kqiiitable  Life  Assur.  Soc.  v.  Brown,  187 
V.  S.  308.  47  L.  ed.  190.  23  Sup.  Ct.  Rep. 
123:  New  Orleans  Waterworks  Co.  v. 
Louisiana,  185  U.  S.  330,  46  L.  ed.  936.  22 
Sup.  Ct.  Rep.  691:  New  Orleans  v.  Now  j 
Orleans  Waterworks  Co.  142  V.  S.  79.  3.") 
L.  ed.  943,  12  Sup.  Ct.  Rep.  142;  Hamblin 
V.  Western  Land  Co.  147  V.  S.  53L  37  L. 
ed.  267,  13  Sup.  Ct.  Rep.  353;  St.  Joseph 
&  G.  I.  R.  Co.  V.  Steele.  167  U.  S.  659,  42 
L.  ed.  315.  17  Sup.  Ct.  Rep.  925;  Wilson  v. 
North  Carolina.  169  U.  S.  586,  42  L.  ed. 
865.  18  Sup.  Ct.  Rep.  435. 

The  circuit  court  exceeded  its  power  and 
authority  in  making  its  order  that  the  peti- 
tioner be  enjoined,  as  attorney  general,  from 
taking  appropriate  legal  proceedings  to 
compel  the  railway'  companies  to  comply 
•with  the  act. 

Rhode  Island  v.  ^Massachusetts,  12  Pet. 
718.  9  L.  ed.  1258:  Ex  parte  Fisk,  113  U. 
S.  713,  28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724; 
State  ex  rel.  Young  v.  Robinson,  101  Minn. 
277.  112  N.  W.  200;  State  ex  rel.  Wetzel 
V.  Tracy.  48  Minn.  497,  51  N.  W.  613;  Re 
Sawyer,  124  U.  S.  200.  31  L.  ed.  402,  8  Sup. 
Ct.  Rep.  482. 

The  question  of  the  validity  of  state  laws 
which  are  claimed  to  be  contrary  to  the 
limitations  on  state  power  contained  in 
the  Federal  Constitution  should  first  be 
passed  upon  by  the  courts  of  the  state, — 
especiaUy  if  they  are  police  laws  which  the 
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stsite,   in  its  sovereign   capacity,   must 
£orfe. 

Shoshone  Min.  Co.  v.  Rutter,  177  I*.  S. 
505,  506,  44  L.  ed.  864,  865,  20  Sup.  Ct 
Rep.  726;  Re  Kemmler,  136  U.  S.  436,  34 
L.  ed.  519,  10  Sup.  Ct.  Rep.  930;  Chicago), 
M.  k  St.  P.  R.  Co.  V.  ^Minnesota,  supni; 
R(.hb  V.  Connolly.  HI  U.  S.  624,  28  L.  ed. 
.»42.  4  Sup.  Ct.  Rep.  544;  New  Orleans  v. 
BtMijaniin,  ?iipra:  St.  Louis  A-  S.  F.  11.  Co. 
V.  (iilL  150  I'.  S.  649,  39  L.  ed.  567,  15  Sup. 
Ct.  Rep.  484. 

.Mr.  Kclwurcl  T.  Yonnjr.  \n  propria  per- 
sona, also  argued  the  cause  for  petitioner. 

Mr.  Cli:ii*lo8  W.  Bunii  argued  the  cause 
and  filed  a  brief  for  respondent: 

The  application  and  cflTect  of  the  Con- 
stitution is  as  much  a  Federal  question  as 
its  interpretation. 

Smyth  V.  Ames,  169  V.  S.  466.  518.  42 
L.  ed.  819.  839.  18  Sup.  Ct.  Rep.  418:  Hast- 
ings V.  Aii:i'>.  15  C.  C.  A.  028,  32  U.  S.  App. 
485.  08  Fid.  726;  Oshorn  v.  Bank  of  United 
States,  9  Wheat.  821-823,  6  L.  ed.  224; 
Re  Lennon.  160  C.  S.  548,  41  L.  ed.  1110. 
17  Sup.  Ct.  Rep.  658;  Mississippi  R.  Com- 
mission V.  Illinois  C.  R.  Co.  203  V.  S.  .r^.l. 
51  L.  e<l.  209.  27  Suj).  Ct.  Rep.  90;  St<-anis 
V.  Minmsnta.  179  V.  S.  223,  232.  2.33.  45 
L.  ed.  102.  109.  170.  21  Sup.  Ct.  Rep.  73; 
City  n.  Co.  V.  Citizens'  Street  R.  Co.  llUi 
r.  S.  .V>7.  41  L.  ed.  1114.  17  Sup.  Ct.  Hon. 
(;53:  Detroit  v.  Detroit  Citizens*  Street  R. 
Co.  184  r.  S.  .368.  46  L.  ed.  592,  22  Sun.  Ct. 
Rep.  410:  Vieksbiirg  Waterworks  (\t.  v. 
\ieksburg.  185  T.  S.  65,  46  L.  e<l.  80S.  tl 
Sup.  Ct.  Rep.  .585. 

Petitioner  had  no  discretion  which  the 
court  could  not  contnd. 

Board  of  Liquidatitm  v.  McCouib.  92  C  S. 
531,  541.  23  L.  ed.  023.  62S :  (iuiit-r  v. 
Atlantic  Coast  Line  R.  (^o.  200  I'.  S.  273, 
292,  50  L.  ed.  477.  487.  20  Su'>.  Ct.  f^•M. 
252;    Prout  v.   Starr,    188   U.   S,   .>44.   545. 

47  L.  ed.  587,  588,  23  Sup.  Ct.  Rep.  3!iS: 
Julian  V.  Central  Trust  Co.  193  W  S.  112, 

48  L.  ed.  639,  24  Sup.  Ct.  Rep.  399:  Shai-on 
V.  Terry,  1  L.R.A.  572,  13  Sawy.  387,  36 
Fed.  337;  Wallace  v.  McConnen,  13  Pet. 
143,  151,  10  L.  ed.  98,  102;  Taylor  v. 
Taintor,  16  Wall.  366,  370,  21  L.  e<l.  287, 
290. 

Mr.  Jared  How  also  argued  the  cause, 
and,  with  Messrs.  Pierce  Butler  and  Wil- 
liam D.  Mitchell,  filed  a  brief  for  res|K>nd- 
ent : 

The  prescribed  rates  are  conflscatorj*.  and 
the  orders  and  acts  prescribing  them  are 
violati^-e  of  the  14th  Amendment,  and  the 
Federal  courts  have  jurisdiction. 

City  R.  Co.  v.  Citizens'  Street  R.  Co.  166 
U.  S.  557,  41  L.  ed.  1114.  17  Sup.  Ct.  Rep. 
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663;  Illinois  C.  R.  Co.  v.  Adams,  180  U.  S.  Sup.  Ct.  Rep.  1047;  Belknap  v.  Schild,  161 

28,  45  L.  ed.  410,  21  Sup.  Ct.  Rep.  ''SI.  U.  S.   10,  40  L.  ed.  699,  16  Sup.  Ct.  Rep. 

If   the   acts  and   orders   are   unconstitu-  443;  Scott  v.  Donald,  166  U.  S.  112,  41  L. 

tional,  they  are  not  laws  of  the  state.  ed.   663,   17   Sup.   Ct.  Rep.   262;    Tindal   v» 

Poindexter  v.  Greenhow,   114   U.   S.  288,  Wesley,  167  U.  S.  205,  42  L.  ed.  137,  17  Sup. 

29  L.  ed.  192,  5  Sup.  Ct.  Rep.  903,  962.  Ct.  Rep.  770;    Smyth  v.  Ames,   169   U.   S. 

There  can  be  no  ministerial  duty  or  dis-  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 

cretionary   power   to   enforce   a   law   which  Smith  v.  Reeves,   178  U.  S.  436,  44  L.  ed. 

does  not  exist.  1140,  20  Sup.  Ct.  Rep.  919;   Pacific  Steam 

Osborn    v.    Bank    of    United    States,    9  Whaling  Co.   v.   United   States,    18/    U.   S. 

Wheat.  738,  6  L.  ed.  204;    Davis  v.  Gray,  447,  47  L.  ed.  253,  23  Sup.  Ct.  Rep.   154; 

16    Wall.   203,    21    L.    ed.    447;    Board   of  Prout  v.   Starr,    188   U.  S.  637,  47   L.   ed. 

Liquidation  v.  McComb,   92   U.   S.   631,  23  684,  23  Sup.  Ct.  Rep.  398;  Davis  &  F.  Mf;r. 

L.  ed.  623;  United  Stetes  v.  Lee,  106  U.  S.  Co.  v.   Los  Angeles,    189   U.   S.  207.  47   L. 

196,   27   L.  ed.   171,-1   Sup.   Ct.  Rep.   240;  ed.   778,  23   Sup.   Ct.  Rep.   498;   Gunter  v. 

Hagood   V.   Southern,   117   U.   S.   62,  29   L.  Atlantic  Coast  Line  R.  Co.  200  U.  S.  291^ 

ed.  805,  6  Sup.  Ct.  Rep.  608;   Pennoyer  v.  60  L.  ed.  486,  26  Sup.  Ct.  Rep.  252;   Mc- 

McConnaughy,  140  tJ.  S.  1,  35  L.  ed.  363,  11  Neill  v.  Southern  R.  Co.  202  U.  S.  550,  50 

Sup.   Ct.   Rep.   699;    Noble   v.   Union  River  L.  ed.   1147,  26  Sup.  Ct.  Rep.  722;   Missis- 

Lonrjjing  R.  Co.    147    l^   S.    165.   37    L.   ed.  sippi   R.   Commission   v.   Illinois   C.  R.   Co. 

123.   13  Sup.  Ct.  Rop.  271;  New  Orleans  v.  203   U.  S.  335,  51   L.  ed.  209,  27  Sup.  Ct» 

Paine,  147  V.  S.  201.  37  L.  ed.  162,  13  Sup.  Rep.  90;  Allen  v.  Baltimore  &  0.  R.  Co.  114 

Ct.  Rop.  303;   Re  Tyler,  149  U.  S.  164,  37  U.  S.  311,  29  L.  ed.  200,  6  Sup.  Ct.  Rep.  926^ 

L.  od.   080,   13   Sup.  Ct.   Rep.   785;    Reagan  902. 

v.  Farmers'  Loan  &  T.  Co.   164  U.  S.  362,        xr^^„^^     ■!?—  i     t>    xr  n  /-^    j     •      a 

oo  I        I    iAi^    ^  T  i.         n'         o        cflA    J  A  Messrs.    Frank    B,   Kellogg,    Cordenio   A. 

38  L.  ec .  1014,  4  Inters.  Com.  Rep.  660,  14  «                   t>  u    i.   i:^    r^i  i           j    oxm       nr 

.,         .,.     n         ^r.AT      o      At.          1            iPA  Severance,   Robert   E.   Olds,   and    Stiles   W. 

Sup.  C  t.    Rep.    1047 ;    Smyth   v.   Ames,   169  *,„^      i      «i  j      i    •  «  «                 j     * 

T-    o    -/./»    An  T      J    oiA    lo  o        i-ii.    T.  Butt  also  filed  a  brief  for  respondent: 

L.  S.  406,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  ^.^  ..,    ^  .,         ..   ..     ,-         \.      .    .       .. 

..lo     V**         iLw  rM        iTa  TT    o    cm    An  r  Neither  the  suit  itself,  nor  the  miunction 

418:  titts  V.  McGhee,  172  U.  S.  516,  43  L.  .     .       ....           .       ....     ..           i -u-a- 

ed.   535,    19   Sup.   Ct.   Rep.   269;    P^out  v.  TZWtt  [        ','"    .      "          P'"°'"'"*'°" 

Rtorr.  188  U.  S.  5.37.  47  L   ed.  584.  23  Sup.  °^ X^' -^^^^ ^"^fZ          t       a       ,       ,«o 

Ct.  RPp.  398;   l>,l,hin8  v.  Tx,s  Angelo,,   195  ^    S    207    fl8    if' T     ;/' 7^'  -jt,""^ 

U.  S.  223.  49  L.  od.  109.  25  Sup.  Ct.  Rep.  ^1  ^^  ^^^'J}'^'^,,-'          t    '  '!  '  ?     ^^i. 

18:   fiuntor  v.  Atlantic  Coast  Lin«  R.  Co.  .,    _    •  ..       '                                     "       ' 

200  r.   S.   2-3.  .--,0  L.  ed.  477.  2«  Sup.  Ct.  ^:  ^  ^^■\'^*};  *^  ^'    ^-IJ""'  '"'  f  Sup. 

R,.p.  252;   McKeill  v.  Southern  R.  Co.  202  n  o  ?',,  j      h"","^,",'^  ^    r^T  ''«  o 

U.  S.  543,  .50  L.  ed.  1142.  26  Sup.  Ct.  Rep.  U-  S.  1,  35  L.  ed.  .363   11  Sup^  Ct.  «-!>•«'«; 

-.22                                         *             f               f  R<»agnn  v.  Farmers*  Loan  &  T.  Co.  154  U.  S. 

'  362,  .38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 

Mr.  J.  F.  McGoe  also  arpuod  the  cause,  14   Sup.   Ct.   Rep.    1047;    Tindal  v.   Wesley, 

and.   with   Mr.   William   Lancaster,   filed   a  167  V.  S.  204,  42  L.  ed.   137,   17   Sup.  Ct. 

brief  for  respondent:  Rep.  770;    Starr  v.  Chicago,  R.  I.  &   P.   R. 

Kxcossive  penalties   rendered  the  act  un-  Co.   110  Fed.  3;  Re  Tyler,   149  U.   S.   164, 

constitutional.  37  L.  ed.  689.  13  Sup.Vt.  Rep.  785;   Scott 

(\jtting  V.  Kansas  City  Stock  Yards  Co.  v.  Donald.  165  U.  S.  107,  41  L.  ed.  048,  17 

fCotting  V.  Godard)   183  U.  S.  79,  46  L.  ed.  Sup.  Ct.  Rep.  262;  Smith  v.  Reeves,  178  U. 

92.  22  Sup.  Ct.  Rep.  30;    Ex  parte  Wood,  S.  436,  44   L.   ed.   1140,   20   Sup.   Ct.    Rep. 

LV*  Fed.   190:   Southern  R.  Co.  v.  McNeill,  919;    Chicago   &    N.   W.   R.    Co.   v.   Dey,    1 

155    Fed.    756;    Consolidated    Gas    Co.    t.  L.R.A.    744,    2    Inters.    Com.   Rep.    325^    35 

J^Fayer.  140  Fed.  150.  Fed.  866;  Gunter  v.  Atlantic  Coast  Line  R. 

The  suit  was  not  and  is  not  a  suit  against  Co.  200  U.  S.  273,  284,  50  L.  ed.  477,  483, 

the  state.  26  Sup.  Ct.  Rep.  252;  Mississippi  R.  Com- 

Osborn    v.    Bank    of    United    States,    9  mission  v.  Illinois  C.  R,  Co.  203  U.  S.  336, 

Wheat.  751.  0  L.  ed.  207;   Davis  v.  Gray,  340,  61  L.  ed.  209,  211,  27  Sup.  Ct.  Rep.  90. 

16  Wall.  203,  21  L.  ed.  447;  Board  of  tiqui-  ^,      „,  „        T^    tt.           i       ^i  j        x,  -  r 

dation  V.  McComb,  92  U.  S.  531,  541,  23  L.  ,  ^'"-   ^^*l^*^^,  ^'  ^^"^'^  *^*^  ^^^  ^  ^"«^ 

ed.  023.  628;   Poindexter  v.  Greenhow,   114  ^^^  respondent. 

U.  S.  270,  29  L.  ed.  185,  5  Sup.  Ct.  Rep.  903,  Messrs.  Edward  B.  Whitney  and  Abel  B. 

062;   Re  Sawyer,   124  U.  S.  200,  31   L.  ed.  Blackmar  filed  a  brief  as  amid  curice. 
402,  8  Sup.  Ct.  Rep.  482;   Pennoyer  v.  Mc- 

Connaiighy,  140  U.  S.  10,  35  L.  ed.  866,  11  Mr.  Justice  Pcckham.  after  making  the 

Rup.  Ct.  Rep.  699 :  Re  Tyler,  140  U.  S.  164,  foregoing   statement,   delivered    the  opinion 

37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785;  Reagan  of  the  court: 

V.  Farmers'  Loan  &  T.  Co.   154  U.  S.  362,  We  recognize  and  appreciate  to  the  full- 

88  L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14  est  extent  the  veiy  great  importance  of  this 
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case,  not  only  to  the  parties  now  before  the 
court,  but  also  to  the  great  mass  of  the 
citizens  of  this  country,  all  of  whom  are  in- 
terested in  the  practical  working  of  the 
courts  of  justice  throughout  the  land,  both 
Federal  and  state,  and  in  the  proper  exer- 
cise of  the  jurisdiction  of  the  Federal  courts, 
as  limited  and  controlled  by  the  Federal 
Constitution  and  the  laws  of  Congress. 

That  there  has  been  room  for  difference 
of  opinion  with  regard  to  such  limitations 
the  rei)ortcd  cases  in  this  court  bear  con- 
clusive testimony.  It  cannot  be  stated  that 
the  case  before  us  is  entirely  free  from  any 
possible  doubt,  nor  that  intelligent  men  may 
not  differ  as  to  the  correct  answer  to  the 
question  we  are  called  upon  to  decide. 

The  question  of  jurisdiction,  whether  of 
the  circuit  court  or  of  this  court,  is  fre- 
quently a  delicate  matter  to  deal  with,  and 
it  is  especially  so  in  this  case,  where  the 
material  and  most  important  objection  to 
the  jurisdiction  of  the  circuit  court  is  the 
assertion  that  the  suit  is,  in  effect,  against 
one  of  the  states  of  the  Union.  It  is  a 
question,  however,  which  we  are  called  upon, 
and  which  it  is  our  duty,  to  decide.  Under 
these  circumstances,  the  language  of  Chief 
Justice  Marshall  in  Cohen  v.  Virginia,  6 
Wheat.  264-404,  5  L.  ed.  257-291,  is  most 
apposite.  In  that  case  he  said: 
fl4S]  ***It  is  most  true  tliat  this  court  will  not 
take  jurisdiction  if  it  should  not;  but  it 
is  equally  true  tliat  it  must  take  jurisdic- 
tion if  it  should.  The  judiciary  cannot,  as 
the  legislature  may,  avoid  a  measure  be- 
causr  it  approaches  the  confines  of  the  Con- 
stitution. We  cannot  pass  it  by  because  it 
is  doubtful.  With  whatever  doubts,  with 
whatever  diflicultics,  a  case  may  be  attend- 
ed, we  must  decidi'  it,  if  it  be  brought  be- 
fore us.  We  have  no  more  riglit  to  decline 
the  exercise  of  jurisdiction  which  is  given, 
than  to  usurj)  that  which  is  not  given.  The 
one  or  the  otlicr  would  be  treason  to  the 
Constitution.  Questions  may  occur  which 
we  would  gladly  avoid,  but  we  cannot  avoid 
them.  All  we  can  do  is  to  exercise  our  best 
judgment,  and  conscientiously  to  perform 
our  duty." 

Coming  to  a  consideration  of  the  case,  we 
find  that  the  complainants  in  the  suit  com- 
m<Miced  in  the  circuit  court  were  stockhold- 
ers in  tlie  Northern  Pacific  Railway  Com- 
pany, and  the  reason  for  commencing  it  and 
making  tlie  railroad  company  one  of  the 
parties  defendant  is  sufficiently  set  forth 
in  the  bill.  Davis  &  F.  Mfg.  Co.  v.  Los 
Angeles.  180  U.  S.  207,  220,  47  L.  ed.  778, 
781,  23  Sup.  Ct.  Rep.  498;  equity  rule  94, 
Supreme  Court. 

It  is  primarily  asserted  on  the  part  of  the 
petitioner  that  jurisdiction  did  not  exist  in 
the  circuit  court  because  there  was  not  the 
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requisite  diversity  of  citizenship,  and  there 
was  no  question  arising  under  the  Consti- 
tution or  laws  of  the  United  States  to  other- 
wise give  jurisdiction  to  that  court.  There 
is  no  claim  made  here  of  jurisdiction  on  the 
ground  of  diversity  of  citizenship,  and  the 
claim,  if  made,  would  be  unfounded  in  fact. 
If  no  other  ground  exists,  then  the  order  of 
the  circuit  court,  assuming  to  punish  peti- 
tioner for  contempt,  was  an  unlawful  order, 
made  by  a  court  without  jurisdiction.  In 
such  case  this  court,  upon  proper  applica- 
tion, will  discharge  the  person  from  im- 
prisonment. Ex  parte  Yarbrough,  110  U. 
S.  661,  28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152; 
Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117, 
5  Sup.  Ct.  Rep.  724;  Re  Ayers,  123  U.  S. 
443,  485,  31  L.  ed.  216,  223,  8  Sup.  Ct.  Rep. 
164.  But  an  examination  of  the  record  be- 
fore us  shows  that  there  are  Federal  ques- 
tions in  this  case. 

It  is  insisted  by  the  petitioner  that  there 
is  no  Federal  question  'presented  under  tlic[144j 
14th  Amendment,  because  there  is  no  dis 
pute  as  to  the  meaning  of  the  Constitution, 
where  it  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  proi>- 
erty  without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws;  and  whatever 
dispute  there  may  be  in  this  case  is  one  of 
fact  simply,  whether  the  freight  or  passen- 
ger rates,  as  fixed  by  the  legislature  or  by 
the  railroad  commission,  are  so  low  as  to  be 
confiscatory ;  and  that  is  not  a  Federal  ques- 
tion. 

Jurisdiction  is  given  to  the  circuit  court 
in  suits  involving  the  requisite  amount, 
arising  under  the  Constitution  or  laws  of  the 
United  States  (18  Stat,  at  L.  470,  chap. 
137,  U.  S.  Comp.  Stat.  1901,  p.  508),  and  the 
(luestion  really  to  be  determined  under  this 
objection  is  whether  the  acts  of  the  legis- 
lature and  the  orders  of  the  railroad  com- 
mission, if  enforced,  would  take  property 
without  due  process  of  law;  and  although 
that  question  might  incidentally  involve  a 
(juestion  of  fact,  its  solution,  nevertheless, 
is  one  which  raises  a  Federal  question.  See 
Hastings  v.  Ames  (C.  C.  App.  8th  C.)  15 
C.  C.  A.  028,  32  U.  S.  App.  485,  68  Fed. 
726.  The  sufficiency  of  rates  with  reference 
to  the  Federal  Constitution  is  a  judicial 
question,  and  one  over  which  Federal  courts 
have  jurisdiction  by  reason  of  its  Federal 
nature.  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  369-399,  38  L.  ed.  1014-1024,  4  Inters. 
Com.  Rep.  500,  14  Sup.  Ct.  Rep.  1047:  St. 
Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S.  649, 
39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484;  Cov- 
ington L  L.  Tump.  Road  Co.  v.  Sand  ford, 
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1C4  U.  S.  578,  41  L.  ed.  500,  17  Sup.  Ct. 
Hep.  198;  Smytli  v.  Ames,  169  U.  S.  400- 
522,  42  L.  cd.  819-840,  18  Sup.  Ct.  Rep. 
418;  Cliican;©,  M.  &  St.  F.  R.  Co.  v.  Tmiij)- 
kins,  17G  V.  S.  107,  172,  44  L.  ed.  417,  4i0. 
20Snp.  Ct.  Kep.  336. 

Another  Federal  question  is  tlie  allepfod 
unconstitutionality  of  these  acts  beeau<«(>  of 
the  ononuous  penalties  denounced  for  their 
violation,  which  prevent  the  railway  com- 
pan,v.  as  alleged,  or  any  of  its  servants  or 
employees,  from  rcsortini»  to  the  courts  *for 
the  purpose  of  determining  the  validity  of 
such  acts.  The  contention  is  urged  by  the 
complainants  in  the  suit  that  the  coinnnny 
is  denied  the  equal  protection  of  the  laws 
and  its  property  is  liable  to  be  taken  with- 
out due  process  of  law,  because  it  is  only 
>)allowed  a  hearing  upon  tlii»  elaini  of  **tlu' 
unconstitutionality  of  the  arts  and  orders 
in  question,  at  the  risk,  if  mistaken,  of  be- 
ing s'.ibjected  to  sueli  enonnous  pei*:illies, 
resulting  in  the  pos-ibh*  confiscation  «»f  its 
whole  property,  that  rather  tlian  take  hucIi 
risks  the  company  wouhl  obey  tli'*  laws,  al- 
though such  obedience  iiii«,'bt  aNo  result  in 
the  end  (though  by  a  slower  process)  in 
such  confiscation. 

Still  another  Kedcral  ipKvstion  is  urged, 
growing  out  of  tb<'  a^^scrtion  that  tlie  laws 
are,  by  their  necessary  elTeet,  an  interfer- 
ence with  and  a  re;;iilation  of  interstate 
commerce,  the  grounds  for  wliich  assertion 
it  is  not  now  necessary  to  enkirire  upon. 
Tlie  question  is  not,  at  any  rate.  friv(»lous. 

We  conclude  that  the  circuit  c<»urt  had 
jurisdiction  in  the  case  before  it,  becuusc 
it  involved  the  decision  of  Federal  ques- 
tions arising  under  the  Constiluticm  of  the 
I'niti'd  States. 

Couiing  to  the  inipiiry  regarding  the  al- 
leged invalidity  of  these  acts,  we  take  up 
the  conlentiiin  that  they  are  invalid  on  their 
face  on  account  of  tlie  penalties.  For  dis- 
obedience t(»  the  freight  act  the  ofTieers,  di- 
rectors, agents,  and  employees  of  the  com- 
pany ore  made  guilty  of  a  misdemeanor, 
and  upon  cunviction  eacli  may  be  punished 
by  imprisonment  in  the  county  jail  for  a 
period  not  exceeding  ninety  days.  Kach 
violation  would  be  a  separate  oITense,  and, 
therefore,  miglit  result  in  im))risonment  of 
the  various  agents  of  the  company  who 
would  dare  disobey  for  a  term  of  ninety 
days  each  for  each  ofTcnse.  Disobedience 
to  the  pa.ssengerrate  act  renders  the  party 
guilty  of  a  felony  and  subject  to  a  fine  not 
exceeding  $5,000  or  imprisonment  in  the 
state  prison  for  a  period  not  exceeding  five 
years,  or  both  fine  and  im]»risonment.  The 
•ale  of  each  ticket  above  the  price  permit- 
ted by  the  act  would  be  a  violation  thereof. 
It  would  be  dilTicult,  if  not  impossible,  for 
the  compauy  to  obtain  oflicers,  agents,  or  em- 
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ployees  willing  to  carry  on  its  afTairs  ex- 
cept in  obedience  to  the  act  and  orders  in 
question.  The  company  itself  would  aNo, 
in  case  of  (li>ol)edience,  be  liable  to  the  im- 
mense fines  provided  for  in  violating  orders 
of  the  eonmiission.  The  company,  in  order 
to  test  the  validity  of  the  acts,  must  find 
>onie  ^a^'ent  or  employee  to  disobey  tln'm  J!tri46j 
the  risk  stated.  The  necessary  efTeet  and 
result  of  such  legislation  must  be  to  pre- 
ehnle  a  resort  to  the  courts  (either  state  or 
. Fe<leral)  for  the  purpose  of  testing  it>  va- 
lidity. The  ollicers  and  employ<'es  c<»uld  not 
be  expected  to  disobey  any  of  the  provisimis 
of  the  acts  or  orders  at  the  risk  of  such 
tines  and  penalties  being  ini]io>e(l  upon 
th<'m.  in  ease  the  court  shonM  <l<'ci»lp  tJiat 
the  law  was  valid.  The  rrsiijt  wouM  be  a 
denial  of  any  hearing  to  tin-  company,  "fhe 
observations  upon  a  similar  i|Ur>tion.  made 
bv  Mr.  .Iustir:»  Urewer  in  ColliiiL'  v.  Kan- 
sas  City  St«)<\  ^■:•rds  Co.  (Cutliiig  v.  <mhI- 
ard)  18.$  C.  S.  70.  1M>.  Inu.  liij.  4ti  L.  etl. 
02.  10.').  HMi.  -22  Slip.  (I.  livp.  .iO.  :{.S  !«>. 
are  very  apt.  At  paue  llM)  he  stat-d:  *l)<. 
the  laws  .secure  to  an  individiiil  an  e«|n:il 
protection  when  he  is  allowed  to  come  into 
court  and  make  his  claim  or  {h-ffiKe  sub- 
ject to  the  condition  that,  U]>on  a  faihin*  to 
make  goo<l  that  claim  or  defence,  ilu*  pen 
alty  inr  such  failure  either  appro]n-iat:':>  all 
his  property  or  sui»j<'c1s  him  to  extr.iva'irtiit 
and  inireasonable  los^  ?''  .Niraiii,  at  ]>a'.M» 
102,  he  savs:  "It  is  thnibtlcss  true  tlial  t ije 
state  may  impose  penalties  such  a«»  will  teuil 
to  compel  obeilience  to  its  mand:ite>«  bv  all. 
individuals  or  eor]»oratioiis.  and  if  i-xInMne 
and  cmiiulative  penalties  are  imposed  only 
after  there  has  oe<»n  a  liiial  dftermifiat  ion  of 
the  validity  i>f  the  -stainte.  the  ipie^tioii 
would  be  very  dilTerent  from  tlint  hen*  pre 
sented.  Hut  uImmi  the  h'gislatiire.  in  an  ef- 
fort to  prevent  any  inquiry  of  the  validity 
of  a  particular  statute,  so  burdens  aTiy  i-hal- 
lengc  thereof  in  the  courts  that  the  |»arty 
alVeeted  is  necessarily  constrained  to  sub- 
mit rather  than  taki*  the  cluinces  of  the 
]»enalties  imposed,  then  it  b«»e'»nn*s  a  serious 
question  whrther  the  party  is  n<»t  deprived 
of  the  equal  protection  of  the  laws."  The 
question  was  not  decided  in  th.at  ease,  as  it 
went  oir  on  another  ground.  We  have  the 
same  question  now  before  us.  only  the  pen- 
alties are  more  severe  in  the  way  of  fines,  to 
which  is  added,  in  the  case  of  ofiieers,  agents, 
or  employees  of  the  company,  the  risk  of 
imprisonment  for  years  as  a  common  felon. 
See  also  Mercantile  Trust  Co.  v.  Texas  & 
P.  R.  Co.  r)l  Fed.  520-543;  Louisville  &  N. 
R.  Co.  V.  McChord.  103  Fed.  2 10-223; 'Con- [141] 
solidated  Gas  Co.  v.  Mayer,  140  Fed.  150- 
163.  In  McGahey  v.  Virginia,  135  U.  S. 
602-094.  34  L.  ed. '304-314,  10  Sup.  Ct.  Rep. 
972,  it  was  held  that  to  provide  a  different 
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remedy  to  enforce  a  contract,  wliich  is  un- 
reasonable, and  which  imposes  conditions 
not  existing  when  the  contract  was  made, 
was  to  offer  no  remedy;  and,  when  the  rem- 
edy is  so  onerous  and  impracticable  as  to 
substantially  give  none  at  all,  the  law  is 
invalid,  although  what  is  termed  a  remedy 
is  in  fact  given.  Sec  also  Bronson  v.  Kin- 
zie,  1  How.  311,  317,  11  L.  ed.  143,  145; 
Seibert  v.  Lewis  (Soibort  v.  I'nited  States) 
122  U.  S.  284,  30  L.  ed.  IIOI,  7  Sup.  Ct. 
Rep.  1190.  If  the  law  be  such  as  to  make 
the  decision  of  tlic  legislature  or  of  a  com- 
mission conclusive  as  to  the  sufllciencv  of 
the  rates,  this  court  has  held  such  a  law 
to  bo  unconstitutional.  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Minnesota,  supra.  A  law 
which  indirectly  accomplishes  a  like  result 
by  imposing  such  conditions  upon  the  right 
to  appeal  for  judicial  relief  as  work  an  aban- 
donment of  the  right  rather  than  face  the 
conditions  upon  which  it  is  offered  or  may 
be  obtained  is  also  unconstitutional.  It  may 
therefore  be  said  that  when  the  penalties 
for  disobedience  are  by  fines  so  enormous 
and  imprisonment  so  severe  as  to  intimi- 
date the  company  and  its  officers  from  re- 
sorting to  the  courts  to  test  the  validity  of 
the  legislation,  the  result  is  the  same  as  if 
the  law  in  terms  prohibited  the  company 
from  seeking  judicial  construction  of  laws 
which  deeply  affect  its  rights. 

It  is  urged  that  there  is  no  principle  upon 
which  to  base  the  claim  that  a  person  is 
entitled  to  disobey  a  statute  at  least  once, 
for  the  purpose  of  testing  its  validity,  with- 
out subjecting  himself  to  the  penalties  for 
disobedience  providod  by  the  statute  in  case 
it  is  valid.  This  is  not  an  accurate  state- 
ment of  the  case.  Ordinarilv  a  law  creat- 
ing  offenses  in  the  nature  of  misdemeanors 
or  felonies  relates  to  a  subject  over  which 
the  jurisdiction  of  the  legishiture  is  com- 
plete in  any  event.  In  the  case,  however, 
of  the  establishment  of  certain  rates  with- 
out any  hearing,  the  validity  of  such  rates 
necessarily  depends  upon  whether  they  are 
high  enough  to  permit  at  least  some  return 
upon  the  investment  (how  much  it  is  not 
[148]now  •necessary  to  state),  and  an  inquiry  as 
to  that  fact  is  a  proper  subject  of  judicial 
investigation.  If  it  turns  out  that  the  rates 
are  too  low  for  that  purpose,  then  they  are 
illegal.  Now,  to  impose  upon  a  party  in- 
terested the  burden  of  obtaining  a  judicial 
decision  of  such  a  question  (no  prior  hear- 
ing having  ever  been  given)  only  upon  the 
condition  that,  if  unsuccessful,  he  must  suf- 
fer imprisonment  and  pay  fines,  as  provided 
in  these  acts,  is,  in  effect,  to  close  up  all 
approaches  to  the  courts,  and  thus  prevent 
any  hearing  upon  the  question  whether  the 
rates  as  provided  by  the  acts  are  not  too 
low,  and  therefore  invalid.  The  distinction 
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is  obvious  between  a  case  where  the  valid- 
ity of  the  act  depends  upon  the  existence  of 
a  fact  which  can  be  determined  only  after 
investigation  of  a  very  complicated  and  tech- 
nical character,  and  the  ordinary  case  of  a 
statute  upon  a  subject  requiring  no  such 
investigation,  and  over  which  the  jurisdic- 
tion of  the  legislature  is  complete  in  any 
event. 

We  hold,  therefore,  that  the  provisions  of 
the  acts  relating  to  the  enforcement  of  the 
rates,  either  for  freight  or  passengers,  by 
imiK)sing  'such  enormous  fines  and  possible 
imprisonment  as  a  result  of  an  unsuccess- 
ful effort  to  test  the  validity  of  the  laws 
themselves,  are  unconstitutional  on  their 
face,  without  regard  to  the  question  of  the 
insufficiency  of  those  rates.  We  also  hold 
that  the  circuit  court  had  jurisdiction  un- 
der the  cases  already  cited  (and  it  was 
therefore  its  duty)  to  inquire  whother  the 
rates  permitted  by  these  acts  or  orders  were 
too  low  and  therefore  confiscatory,  and,  if 
so  held,  that  the  court  then  had  jurisdic- 
tion to  permanently  enjoin  the  railroad  com- 
pany from  putting  them  in  force,  and  that 
it  also  had  power,  while  the  inquiry  was 
pending,  to  grant  a  temporary  injunction 
to  the  same  effect. 

Various  affidavits  were  received  upon  the 
hearing  before  the  court  prior  to  the  grant- 
ing of  the  temporary  injunction,  and  the 
hearing  itself  was,  as  appears  from  the 
opinion,  full  and  deliberate,  and  the  fact 
was  found  that  the  rates  fixed  bv  the  com- 
modity  act,  under  the  circumstances  exist- 
ing with  *reference  to  the  pasMMig.'r-rateaet[14*j 
and  the  orders  of  the  commission,  were  not 
sufficient  to  be  compensatory,  and  were  in 
fact  confiscatory,  and  the  act  was  therefore 
unconstitutional.  The  injunction  was  there- 
upon granted  with  reference  to  the  enforce- 
ment of  the  commodity  act. 

We  have,  therefore,  upon  this  record,  the 
ease  of  an  unconstitutional  act  of  the  state 
legislature  and  an  intention  by  the  attorney 
general  of  the  state  to  endeavor  to  enforce 
its  provisions,  to  the  injury  of  the  com- 
pany, in  compelling  it,  at  great  expense,  to 
defend  legal  proceedings  of  a  complicated 
and  unusual  character,  and  involving  ques- 
tions of  vast  importance  to  all  employees 
and  officers  of  the  company,  as  well  as  to 
the  company  itself.  The  question  that  arises 
is  whether  there  is  a  remedy  that  the  par- 
ties interested  may  resort  to,  by  going 
into  a  Federal  court  of  equity,  in  a  case  in- 
volving a  violation  of  the  Federal  Constitu- 
tion, and  obtaining  a  judicial  investigation 
of  the  problem,  and,  pending  its  solution, 
obtain  freedom  from  suits,  civil  or  crim- 
inal, by  a  temporary  injunction,  and,  if  the 
question  be  finally  decided  favorably  to  the 
contention  of  the  company,  a  permanent  in- 
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Junction  restraining  all  such  actions  or  pro- 
ceedings. 

This  inquiry  necessitates  an  examination 
of  the  most  material  and  important  objec- 
tion made  to  the  jurisdiction  of  the  circuit 
court, — the  objection  being  that  the  suit  is, 
in  efTect,  one  against  the  state  of  Minne- 
sota, and  that  the  injunction  issued  against 
the  attorney  general  illegally  prohibits 
state  action,  either  criminal  or  civil,  to  en- 
force obedience  to  the  statutes  of  the  state. 
This  objection  is  to  be  considered  with  ref- 
erence to  the  11th  and  14th  Amendments  to 
the  Federal  Constitution.  The  11th  Amend- 
ment prohibits  the  commencement  or  prose- 
cution of  any  suit  against  one  of  the  United 
States  by  citizens  of  another  state  or  citi- 
zens or  subjects  of  any  foreign  state.  The 
14th  .Amendment  provides  that  no  state  shall 
de|  rive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  shall 
it  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 
SO]  •The  case  before  the  circuit  court  proceed- 
ed U|»oii  the  theory  that  the  orders  and  acts 
heretofore  mentioned  would,  if  enforced, 
violate  rights  of  the  complainants  protected 
by  the  latter  amendment.  We  think  that 
whatevor  the  rights  of  complainants  may  be, 
they  are  largely  founded  upon  that  Amend- 
ment, but  a  decision  of  this  case  does  not 
require  an  examination  or  decision  of  the 
question  whether  its  adoption  in  any  way 
altered  or  limited  the  cflTcct  of  the  earlier 
Amon<lnirnt.  We  may  asstnne  that  each  ex- 
ists in  full  force,  and  that  we  must  give  to 
the  11th  Amendment  all  the  effect  it  nat- 
urally would  have,  without  cutting  it  down 
or  rendering  its  meaning  any  more  narrow 
than  the  language,  fairly  interpreted,  would 
warrant.  It  applies  to  a  suit  brought 
against  a  state  by  one  of  its  own  citizens, 
as  well  as  to  a  suit  brought  by  a  citizen  of 
another  state.  Hans  v.  I^onisiana.  134 *U. 
S.  1,  33  L.  ed.  842.  10  Sup.  Ct.  Rep.  604. 
It  was  adopted  after  the  decision  of  this  court 
In  Chisholm  v.  Georgia  (1793)  2  Dall.  419, 
1  L.  ed.  440,  where  it  was  held  that  a  state 
might  be  sued  by  a  citi/en  of  another  state. 
Since  that  time  there  have  been  many  cases 
decided  in  this  court  involving  the  11th 
Amendment,  among  them  being  Osborn  v. 
Bank  of  United  States  (LS24)  9  Wheat. 
738,  840.  8.57,  6  L.  ed.  204,  229.  232,  which 
held  that  the  Amendment  applied  only  to 
those  suits  in  which  the  state  was  a  party 
on  the  record.  In  the  subsequent  case  of 
Sundry  African  Slaves  v.  Madrazo  (1828)  1 
Pet.  110,  122,  123,  7  L.  ed.  73,  79,  that  hold- 
ing was  somewhat  enlarged,  and  Chief  Jus- 
tice Marshall,  delivering  the  opinion  of  the 
court,  while  citing  Osborn  v.  Bank  of  United 
States,  supra,  said  that  where  the  claim 
waa  made,  at  in  the  case  then  before  the 
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court,  against  the  governor  of  Georgia  at 
governor,  and  the  demand  was  made  upon 
him,  not  personally,  but  ofRcially  (for  mon- 
eys in  the  treasury  of  the  state  and  for 
slaves  in  possession  of  the  state  govern- 
ment), the  state  might  be  considered  as  the 
party  on  the  record  (page  123).  and  there- 
fore the  suit  could  not  be  maintained. 

Davis  v.  Gray.  10  Wall.  203.  220,  21  L. 
ed.  447,  453,  reiterates  the  rule  of  Osborn 
V.  Bank  of  United  States,  so  far  as  con- 
cerns the  right  to  enjoin  a  state  officer  from 
executing  a  state  law  in  conHict  with  *'tlie[151] 
Constitution  or  a  statute  of  the  United 
States,  when  such  execution  will  violate  the 
rights  of  the  complainant. 

In  Poindexter  v.  Greenhow.  114  U.  S. 
270,  290,  29  L.  ed.  185,  194,  5  Sup.  Ct.  Rep. 
903,  962,  it  was  adjudged  that  a  suit  against 
a  tax  collector  who  had  refu.sed  coupons  in 
payment  of  taxes,  afid,  under  color  of  a  void 
law,  was  about  to  seize  and  sell  the  prop- 
erty of  a  taxpayer  for  nonpayment  of  his 
taxes,  was  a  suit  against  him  personally,  as 
a  wrongdoer,  and  not  against  the  state. 

Ifagood  V.  Southern,  117  U.  S.  52-67,  29 
L.  ed.  805-810,  6  Sup.  Ct.  Rep.  008,  decided 
that  the  bill  was,  in  substance,  a  bill  for 
the  specific  performance  of  a  contract  be- 
tween the  complainants  and  the  state  of 
South  Carolina;  and,  although  the  state  was 
not  in  name  made  a  party  defendant,  yet, 
being  the  actual  party  to  the  alleged  con- 
tract the  performance  of  which  was  sought, 
and  the  only  party  by  whom  it  could  be 
performed,  the  state  was,  in  effect,  a  party 
to  the  suit,  and  it  could  not  be  maintained 
for  that  reason.  The  things  required  to  be 
done  by  the  actual  defendants  were  the 
very  things  which,  when  done,  would  con- 
stitute a  performance  of  the  alleged  con- 
tract by  the  state. 

The  cases  upon  the  subject  were  reviewed, 
and  it  was  held  (Re  Avers,  123  U.  S.  443, 
31  L.  ed.  210,  8  Sup.  Ct.  Rep.  164),  that  a 
bill  in  equity  brought  against  officers  of 
a  state,  who,  as  individuals,  have  no  per- 
sonal interest  in  the  subject-matter  of  the 
suit,  and  defend  only  as  representing  the 
state,  where  the  relief  prayed  for,  if  done, 
would  constitute  a  performance  by  the  state 
of  the  alleged  contract  of  the  state,  was  a 
suit  against  the  state  (page  504).  following 
in  this  respect  Hagood  v.  Southern,  supra. 

A  suit  of  such  a  nature  was  simply  an 
attempt  to  make  the  state  itself,  through 
its  officers,  perform  its  alleged  contract,  by 
directing  those  officers  to  do  acts  which  con- 
stituted such  performance.  The  state  alone 
had  any  interest  in  the  question,  and  a  de- 
cree in  favor  of  plaintiff  would  affect  the 
treasury  of  the  state. 

On  the  other  hand.  United  States  y.  Lee, 
106  U.  S.  196,  27  L.  ed.   171,  1  Sup.  Ct. 
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Rep.  240,  determined  that  an  individual  in 
possession  of  real  estate  under  the  govern- 
ment of  the  United  States,  which  claimed  to 
>2]be  •its  owner,  was,  nevertheless,  properly 
sued  by  the  plaintiff,  as  owner,  to  recover 
possession,  and  such  suit  was  not  one  against 
the  Ignited  States,  although  the  individual 
in  i)Os<^ssion  justified  such  possession  under 
its  authority.  See  also  Tindal  v.  Wesley, 
167  U.  S.  204,  42  L.  cd.  137,  17  Sup.  Ct. 
Rep.  770,  to  the  same  efTcct. 

In  Pennoyer  v.  Mc('onnaii«;hy,  140  U.  S. 
1,  9,  35  L.  ed.  363.  365.  11  Sup.  Ct.  Rop. 
690.  a  suit  ajj^ainst  land  comnnssionors  of 
the  slate  was  said  not  to  be  against  the 
state,  although  the  complainants  sought  to 
restrain  the  df»fondants.  olBcials  of  the  state, 
from  violating,  under  an  unconstitutional 
act,  the  complainants*  contract  with  the 
state,  and  tlierel»y  working  irreparable  dam- 
age to  the  property  rights  of  the  complain- 
ants. Osbom  V.  r.ank  of  United  States,  su- 
pra, was  cited,  and  it  was  stated:  "But  the 
general  doctrine  of  O^horn  v  Bank  of  Unit- 
ed States,  that  the  circuit  courts  of  the 
United  States  will  restrain  a  state  oflicer 
from  executing  an  unconstitutional  statute 
of  the  state,  when  to  execute  it  would  vio- 
late rights  and  privileges  of  the  complain- 
ant which  had  boon  guaranteed  by  the  Con- 
stitution, and  would  work  irroparablo  dam- 
age and  injury  to  him.  has  n?ver  been  de- 
parted from.'*  The  same  principle  is  de- 
cided in  Scott  V.  Donald,  165  U.  S.  58-67. 
41  L.  ed.  6,32.  6.13.  17  Sup.  Ct.  Rop.  265. 
And  see  Missouri.  K.  &  T.  R.  Co.  v.  Mis- 
wmri  R.  &  Warohouso  Conirs.  (Missouri, 
K.  &  T.  R.  Co.  V.  Uic-kman)  183  U.  S.  53, 
46  L.  ed.  78.  22  Si.p.  Ct.  Rop.  18. 

The  cases  above  cited  do  not  include  one 
exactly  like  tlii-  .nilor  ilisriissjon.  Thev 
serve  to  illustrato  tlic  |irinoi|>1o<;  upon  which 
many  casox  have  b'cn  dooidod.  We  have 
not  citod  all  tlio  oastM.  as  wo  have  not 
thought  it  nocossary.  But  the  injunction 
askod  for  in  tlio  AyorN  Case.  123  U.  S..  su- 
pra, was  to  ro-<lr:iin  tltf  state  (►fVicors  fnmi 
coninicnoing  ^uits  undrr  tli(»  act  of  May  12, 
1887  (alh'u'od  to  lie  unconslif utional),  in 
the  name  of  the  state  and  brought  to  recover 
tares  for  Hfi  u^e.  on  the  ground  that,  if 
such  suits  were  eommoncod,  thev  would  be 
a  broach  of  a  contract  with  the  state.  The 
in  in  not  ion  was  declared  illoiral  because  the 
suit  itself  could  not  bo  entertained,  as  it 
was  one  against  the  state,  to  enforce  its  al- 
leged contract.  It  was  said,  however,  that, 
if  the  court  had  power  to  entertain  such  a 
suit,  it  would  have  poM  t  to  grant  the  re- 
[15Sl«t raining  order  •preventing  the  commonco- 
niont  of  suits.  (Page  487.)  It  was  not 
stated  that  the  suit  or  the  injunction  was 
necessarily  con.^ned  to  a  case  of  a  threat- 
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ened  direct  trespass  upon  or  injury  to  pny^ 

erty. 

Whether  the  commencement  of  a  suit 
could  ever  be  regarded  as  an  actionable  in- 
jury to  another,  equivalent,  in  some  cases, 
to  a  trespass  such  as  is  set  forth  in  some 
of  the  foregoing  cases,  has  received  atten- 
tion in  the  rate  cases,  so  called.  Ron 'ran  v. 
Farmers'  Loan  &  T.  Co.  164  U.  S.  362.  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047  (a  rate  case),  was  a  suit 
against  the  meml>ers  of  a  railroad  commis- 
sion (created  imder  an  act  of  the  state  of 
Texas)  and  the  attorney  general,  all  of 
whom  were  held  suable,  and  that  such  suit 
was  not  one  against  the  state.  The  com- 
mission was  enjoined  from  enforcing  the 
rates  it  had  established  under  the  act,  and 
the  attorney  general  was  enjoined  from  in- 
stituting suits  to  recover  penalties  for  fail- 
ing to  conform  to  the  rates  fixed  by  the  com- 
mission under  such  act.  It  is  true  the  stat- 
ute in  that  cas3  creating  the  board  pro- 
vided that  suit  might  be  maintained  by  anv 
di.ssatis6ed  railroad  company,  or  other  party 
in  interest,  in  a  court  of  competent  juris- 
!  diction  in  Travis  county,  Texas,  against  the 
.  commission  as  defendant.  This  court  held 
that  such  language  permitted  a  suit  in  the 
I'nited  States  circuit  court  for  the  western 
district  of  Texas,  which  embraced  Travis 
county,  but  it  also  held  that,  irrespective 
of  that  consent,  the  suit  was  not  in  efTcct 
a  suit  against  the  state  (although  the  at- 
torney general  was  enjoined),  and  therefore 
not  prohibited  under  the  Amendment.  It 
was  said  in  the  oninion.  which  was  de- 
livered by  ^fr.  Justice  Brewer,  that  the 
stiit  could  not,  in  any  fair  sense,  lie  con- 
sidered a  suit  against  the  state  (]iage  302), 
and  the  conclusion  of  the  court  was  that  the 
objection  to  tho  jurisdiction  of  the  circuit 
court  was  not  tenable,  whether  that  juris- 
dii'tion  was  restod  (page  303)  "upon  the 
I  j)rovisions  of  the  statute,  or  upon  the  gen- 
I  oral  jurisdiction  of  the  court,  existing  by 
virtue  of  the  statutes  of  Congress,  under 
♦he  sanction  of  the  Constitution  of  the 
United  States."  Each  of  these  grounds  is 
ofTective  and  both  are  of  equal  force.  *Union[l 
P.  R.  Co.  V.  Mason  City  &  Ft.  D.  R.  Co.  199 
U.  S.  160-166,  60  L.  ed.  134-137,  26  Sup. 
Ct.  Rop.  10. 

fn  Smyth  v.  Ames.  169  U.  S.  406,  42  L. 
ed.  810.  18  Sup.  Ct.  Rep.  418  (another  rate 
case),  it  was  again  hold  that  a  suit  against 
individuals,  for  the  purp)se  of  preventing 
thorn,  as  officers  oC  ihc  state,  from  enfor- 
cing, bv  the  commencement  of  suits  or  bv 
indictment,  an  unconstitutional  enactment, 
to  the  injury  of  the  rights  of  the  plaintiff, 
was  not  a  suit  against  a  state,  within  the 
meaning  of  the  Amendment.  At  page  518, 
in  answer  to  the  objection  that  the  suit  was 
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really  against  the  state-  it  was  said:  "It 
is  the  settled  doctrine  of  this  court  that  a 
suit  against  individuals,  for  the  purpose  of 
preventing  them,  as  officers  of  a  state,  from 
enforcing  an  unconstitutional  enactment,  to 
the  injury  of  the  rights  of  the  plaintiff,  is 
not  a  suit  against  the  state  within  the 
meaning  of  that  Amendment."  The  suit 
was  to  enjoin  the  enforcement  of  a  statute 
of  Xebrnska  because  it  was  alleged  to  be 
unconstitutional,  on  account  of  the  rates 
being  too  low  to  afford  some  compensation 
to  the  company,  and  contrary,  therefore,  to 
the  14  th  Amendment. 

There  was  no  special  provision  in  the 
statute  as  to  rates,  making  it  the  duty  of 
the  attorney  general  to  enforce  it,  but.  un- 
der his  general  powers,  he  had  authority  to 
ask  for  a  mandamus  to  enforce  such  or  any 
other  law.  State  ex  rel.  Board  of  Trans- 
portation V.  Fremont,  E.  &  M.  Valley  R. 
Co.  22  Neb.  313,  35  N.  W.  118. 

Tlie  final  decree  enjoined  the  attorney 
general  from  bringing  any  suit  (page  477) 
b}'  way  of  injunction,  mandamus,  civil  ac- 
tion, or  indictment,  for  the  purpose  of  en- 
forcing the  provisions  of  the  act.  The  5th 
section  of  the  act  provided  that  an  action 
might  be  brought  by  a  railroad  company  in 
the  supreme  court  of  the  state  of  Nebraska ; 
but  this  court  did  not  base  its  decision  on 
that  section  when  it  held  that  a  suit  of  the 
nature  of  that  before  it  was  not  a  suit 
against  a  state,  although  brought  against 
individual  state  ofliccrs,  for  the  purpose  of 
enjoining  them  from  enforcing,  either  by 
civil  proceeding  or  indictment,  an  unconsti- 
tutional enactment  to  the  in-jury  of  the 
plaintiff's  right.  Page  618. 
B^]  *Thi8  decision  was  reaffirmed  in  Prout  v. 
Starr,  188  U.  S.  537,  542,  47  L.  ed.  684,  68G, 
23  Sup.  Ct.  Rep.  398. 

Attention  is  also  directed  to  the  case  of 
Missouri,  K.  &  T.  R.  Co.  v.  Missouri  R.  & 
Warehouse  Comrs.  (Missouri,  K.  &  T.  R. 
Co.  V.  Hickman)  183  U.  S.  63,  46  L.  ed. 
78,  22  Sup.  Ct.  Rep.  18.  That  was  a  suit 
brought  in  a  state  court  of  Missouri  by  the 
railroad  commissioners  of  the  state,  who  had 
the  powers  granted  them  by  the  statutes 
set  forth  in  the  re]»ort.  Their  suit  was 
against  the  railway  company,  to  compel  it 
to  discontinue  certain  charges  it  was  mak- 
ing for  crossing  the  Boon vi lie  bridge  over 
the  Missouri  river.  The  defendant  sought 
to  remove  the  case  to  the  Federal  court, 
which  the  plaintiffs  resisted,  and  the  state 
court  refused  to  remove,  on  the  ground  that 
the  real  plaintiff  was  the  state  of  Missouri, 
and  it  was  proper  to  go  behind  the  face  of 
the  record  to  determine  that  fact.  In  regu- 
lar manner  the  case  came  here,  and  this 
court  held  that  th^  state  was  not  the  real 
party  plaintiflf,  and  the  case  had  therefore 
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been  properly  remoTed  from  the  state  court, 
whose  judgment  was  thereupon  reversed. 

Applying  the  same  principles  of  construc- 
tion to  the  removal  act  which  had  been  ap- 
plied to  the  11th  Amendment,  it  was  said 
by  this  court  that  the  state  might  be  the 
real  party  plaintiff  when  the  relief  sought 
inures  to  it  alone,  and  in  whose  favor  the 
judgment  or  decree,  if  for  the  plaintiff,  will 
effectively  operate. 

Although  the  case  is  one  arising  under  the 
removal  act,  and  does  not  involve  the  11th 
Amendment,  it  nevertheless  illustrates  the 
question  now  before  us.  and  reiterates  the 
doctrine  that  the  state  is  not  a  party  to  a 
suit  simply  because  the  state  railroad  com- 
mission is  such  party. 

The   doctrine   of  Smvth   v.   Ames   is  also 

ft. 

referred  to  and  reiterated  in  Gunter  v.  At- 
lantic Coast  Line  R.  Co.  200  U.  S.  273,  283, 
50  L.  ed.  477,  483,  20  Sup.  Ct.  Rep.  252. 
See  also  McNeill  v.  Southern  R.  Co.  202 
U.  S.  543-559,  50  L.  ed.  1142-1147.  20  Sup. 
Ct.  Re]».  722;  Mississippi  R.  Commission  v. 
Illinois  C.  R.  Co.  203  V,  S.  335.  340.  51  L. 
ed.  209,  211.  27  Sup.  Ct.  Rep.  00. 

The  various  authorities  we  have  referred 
to  furnish  ample  justification  for  the  as- 
sertion that  individuals  who.  as  officers  •of[150,* 
the  state,  are  clothed  with  somr*  duty  in  re- 
gard to  the  enforcemiMit  of  the  laws  of  the 
state,  and  who  threaten  and  are  about  to 
comnienee  proceedings,  either  of  a  civil  or 
criminal  nature,  to  enforce  against  parties 
affected  an  imconstitutional  act,  violating 
the  Federal  Constitution,  may  be  enjoined 
by  a  Federal  court  of  equity  from  such  ac- 
tion. 

It  is  objected,  however,  that  Fitts  v.  Mc- 
Ghee,  172  I*.  S.  510.  43  L.  ed.  535,  10  Sup. 
Ct.  Rep.  209.  has  somewhat  limited  this 
principle,  and  that,  U]ion  tlie  authority  of 
that  case,  it  must  he  held  that  the  state 
was  a  party  to  tlie  suit  in  the  United  States 
circuit  court,  and  the  bill  should  have  been 
dismiss'.'d  as  to  the  attorney  general  on  that 
ground. 

We  do  not  think  such  contention  is  well 
f()und<»d.  The  doctrine  of  Smyth  v.  Ames 
was  neither  overruled  nor  doubted  in  the 
Fitts  Case.  In  that  case  the  Alabama  leg- 
'  islature.  hv  the  act  of  180."),  fivcl  tlie  t(dls 
to  be  charL'rd  for  crossing  the  bridge.  The 
penalties  for  disobeying  that  act.  by  de- 
ma  ndinir  ard  rcecivinjj  hiirher  tolls,  were  to 
be  collected  by  the  persons  paying  them.  No 
oflicer  of  the  state  had  any  official  connec- 
tion with  the  recovers  of  such  penalties. 
The  indictments  mentioned  were  found  im- 
der  another  state  statute,  set  forth  at  page 
620  of  the  report  of  the  case,  which  pro- 
vided a  fine  against  an  officer  of  a  company 
for  taking  any  greater  rate  of  toll  than  was 
authorized  by  its  charter,  or,  if  the  char- 
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ter  did  not  specify  the  amount,  then  the 
fine  was  imposed  for  charging  any  unrea* 
aonable  toll,  to  be  determined  by  a  jury. 
This  act  was  not  claimed  to  be  unconstitu- 
tional, and  the  indictments  found  under  it 
were  not  necessarily  connected  with  the  al- 
leged unconstitutional  act  fixing  the  tolls. 
As  no  state  officer  who  was  made  a  party 
bore  any  close  official  connection  with  the 
act  fixing  the  tolls,  the  making  of  such  of- 
ficer a  party  defendant  was  a  simple  effort 
to  test  the  constitutionality  of  such  act  in 
that  way,  and  there  is  no  principle  upon 
which  it  could  be  done.  A  state  superin- 
tendent of  schools  might  as  well  have  been 
made  a  party.  In  the  light  of  this  fact  it 
was  said  in  the  opinion  (page  530)  : 
[167]  *"In  the  present  case,  as  we  have  said, 
neither  of  the  state  officers  named  held  any 
special  relation  to  the  particular  statute  al- 
leged to  be  unconstitutional.  They  wore 
not  expressly  directed  to  see  to  its  enforce- 
ment. If,  because  they  were  law  officers  of 
the  state,  a  case  could  be  made  for  the  pur- 
pose of  testing  the  constitutionality  of 
the  statute,  by  an  injunction  suit  brouprlit 
against  them,  then  the  constitutionality  of 
every  act  passed  by  the  legislature  could  be 
tested  by  a  suit  against  the  governor  and 
the  attorney  general,  based  upon  the  theory 
that  the  former,  as  the  executive  of  the 
state,  was,  in  a  general  sense,  charged  with 
the  execution  of  All  its  laws,  and  the  latter, 
as  attorney  general,  might  represent  the 
state  in  litigation  involving  the  enforce- 
ment of  its  statutes.  That  would  be  a  very 
convenient  way  for  obtaining  a  speedy  ju- 
dicial determination  of  questions  of  consti- 
tutional law  which  may  be  raised  by  in- 
dividuals, but  it  is  a  mode  which  cannot  be 
applied  to  the  states  of  the  Union  consist- 
ently with  the  fundamental  principle  that 
they  cannot,  without  their  assent,  be  brought 
into  any  court  at  the  suit  of  private  per- 
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sons. 

In  making  an  officer  of  the  state  a  party 
defendant  in  a  suit  to  enjoin  the  enforce- 
ment of  an  act  alleged  to  be  unconstitution- 
al, it  is  plain  that  such  officer  must  have 
some  connection  with  the  enforcement  of  the 
act,  or  else  it  is  merely  making  him  a  party 
as  a  representative  of  the  state,  and  thereby 
attempting  to  make  tlie  state  a  party. 

It  has  not,  however,  been  held  that  it 
was  necessary  that  such  duty  should  be  de- 
clared in  the  same  act  which  is  to  be  en- 
forced. In  some  cases,  it  is  true,  the  duty 
of  enforcement  has  been  so  imposed  (154 
U.  S.  362,  306,  I  19  of  the  act), 
but  that  may  possibly  make  the  duty 
more  clear;  if  it  otherwise  exist  it 
is  equally  efficacious.  The  fact  that 
the  state  officer,  by  virtue  of  his  office, 
has  some  connection  with  the  enforcement 
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of  the  act,  is  the  important  and  material 
fact,  and  whether  it  arises  out  of  the  gen- 
eral law,  or  is  specially  created  by  the  act 
itself,  is  not  material  so  long  as  it  exists. 

In  the  course  of  the  opinion  in  the  Fitts 
Case  the  Reagan  and  *Sniyth  Cases  were[158] 
referred  to  (with  others)  as  instances  of 
state  officers  specially  charged  with  the 
execution  of  a  state  enactment  alleged  to 
be  unconstitutional,  and  who  commit,  under 
its  authority,  some  specific  wrong  or  tres- 
pass, to  the  injury  of  plaintifl''s  rights.  In 
those  cases  the  only  wrong  or  injury  or 
trespass  involved  was  the  threatened  com- 
mencement of  suits  to  enforce  the  statute  as 
to  rates,  and  the  threat  of  such  commence- 
ment was  in  each  case  regarded  as  suffi- 
cient to  authorize  the  issuing  of  an  injunc- 
tion to  prevent  the  same.  The  threat  to 
commence  those  suits  under  such  circum- 
stances was  therefore  necerfisarily  held  to  be 
equivalent  to  any  other  threatened  wrong 
or  injury  to  the  property  of  a  plaintiff  which 
had  theretofore  been  held  sufficient  to  au- 
thorize the  suit  against  the  officer.  The 
being  specially  char'ied  with  the  duty  to  en- 
force the  statute  is  suHiciently  apparent 
wtien  such  duty  exists  under  the  general 
auth<»rit  of  some  law,  evm  though  such 
authority  is  not  to  be  fonntl  in  the  particu- 
lar act.  It  miglit  exist  l>y  reason  of  the 
general  duties  of  the  officer  to  enforce  it 
as  a  law  of  the  state. 

The  officers  in  the  Fitts  (^n^e  oecu]>ied  the 
position  of  havin;*  "<^  <luty  at  all  with  re- 
gard to  the  act,  and  could  not  be  pro|)erly 
made  parties  to  the  suit  for  the  reason 
stated. 

It  is  also  objected  that  as  the  statute  does 
not  specifically  make  it  the  duty  of  the  at- 
torney general  (assuming  he  has  that  gen- 
eral right)  to  enforce  it,  he  has,  under  such 
circumstances,  a  full  general  discretion 
whether  to  attempt  its  enforcement  or  not. 
and  the  court  cannot  interfere  ta  contif»l 
him  as  attorney  general  in  the  exercise  of 
his  discretion. 

In  our  view  there  is  no  interference^with 
his  discretion  under  the  facts  herein.  Tliere 
is  no  doubt  that  the  court  cannot  control 
the  exercise  of  the  discretion  of  an  officer. 
It  can  only  direct  affirmative  action  where 
the  officer  having  some  duty  to  perform  not 
involving  discretion,  but  merely  ministerial 
in  its  nature,  refuses  or  neglects  to  take 
such  action.  In  that  case  the  court  can  di- 
rect the  defendant  to  perform  this  merely 
ministerial  duty.  Board  of  Liquidation  ▼. 
McComb,  92  U.  S.  531-541,  23  L.  ed.  623- 
628. 

•The  general  discretion  regarding  the  en-[l**/ 
forcement  of  the  laws  when  and  as  he  deems 
appropriate   is   not   interfered  with   by  an 
injunction  which  restrains  the  state  officer 

t09  v.  S. 


1907. 


Kx  PAsiE  Young. 


159161 


from  taking  any  steps  towards  the  enforoe- 
ment  of  an  unconstitutional  enactment,  to 
the  injury  of  complainant.  In  such  case  no 
afnrmative  action  of  any  nature  is  directed, 
and  the  officer  is  simply  prohibited  from  do- 
ing an  act  which  he  had  no  legal  right  to 
do.  An  injunction  to  prevent  him  from  do- 
ing that  which  he  has  no  legal  right  to  do 
is  not  an  interference  with  the  discretion 
of  an  officer. 

It  is  also  argued  that  the  only  proceeding 
which  the  f^ttorney  general  could  take  to  en- 
force the  statute,  so  far  as  his  office  is  con- 
cerned, was  one  by  mandamus,  which  would 
be  commenced  by  the  state,  in  its  sovereign 
and  governmental  character,  and  that  the 
right  to  bring  such  action  is  a  necessary 
attribute  of  a  sovereign  government.  It  is 
contended  that  the  complainants  do  not 
complain  and  they  care  nothing  about  any 
action  which  Mr.  Young  might  take  or  bring 
as  an  ordinary  individual,  but  that  he  was 
complained  of  as  an  officer,  to  whose  dis- 
cretion is  confided  the  use  of  the  name  of 
tlie  state. of  Minnesota  so  far  as  litigation 
is  concerned,  and  that  when  or  how  he  shall 
use  it  is  a  matter  resting  in  his  discretion 
and  cannot  I)c  controlled  by  any  court. 

The  answer  to  all  this  is  the  same  as 
made  in  every  cane  where  an  official  claims 
to  be  acting  under  the  authority  of  the 
state.  The  act  to  be  enforced  is  alleged  to 
be  unconstitutional;  and  if  it  be  so,  the  use 
of  the  name  of  the  .siati*  to  enforce  an  un- 
constitutional act  to  the  injury  of  com- 
plainants is  a  proeoodiiig  without  the  au- 
thority of,  and  one  which  does  not  affect, 
the  state  in  its  sovereign  or  governmental 
capacity.  It  is  simply  an  illo^^al  act  upon 
the  part  of  a  state  official  in  attempting,  by 
the  use  of  the  name  of  the  state,  to  enforce 
a  legislative  enactment  which  is  void  be- 
cause unconstitutional.  If  the  act  which 
the  state  attorney  general  seeks  to  enforce 
be  a  violation  of  the  Federal  Constitution, 
the  officer,  in  proceeding  under  such  enact- 
BO]nient,  comes  into  conflict  with  the  'superior 
authority  of  that  Constitution,  and  he  is 
in  that  case  stripped  of  his  official  or  repre- 
sentative character  and  is  subjected  in  his 
person  to  the  consequences  of  his  individual 
conduct.  The  state  has  no  power  to  impart 
to  him  any  immunity  from  responsibility 
to  the  supreme  authority  of  the  United 
SUtes.  See  Re  Ayers,  123  U.  S.  607,  31  L. 
ed.  230,  8  Sup.  Ct.  Rep.  164.  It  would  be 
an  injury  to  complainant  to  harass  it  with 
a  multiplicity  of  suits  or  litigation  general- 
ly in  an  endeavor  to  enforce  penalties  under 
an  unconstitutional  enactment,  and  to  pre- 
vent it  ought  to  be  within  the  jurisdiction 
of  a  court  of  equity.  If  the  question  of  un- 
constitutionality, with  reference,  at  least,  to 
the  Federal  Constitution,  be  first  raised  in  a 
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Federal  court,  that  court,  as  we  think  It 
shown  by  the  authorities  cited  hereafter, 
has  the  right  to  decide  it,  to  the  exclusion 
of  all  other  courts. 

The  question  remains  whether  the  attor- 
ney general  had,  by  the  law  of  the  state,  so 
far  as  concerns  these  rate  acts,  any  duty 
with  regard  to  the  enforcement  of  the  same. 
By  his  official  conduct  it  seems  that  he  re- 
garded it  as  a  duty  connected  with  his  of- 
fice to  compel  the  company  to  obey  the  com- 
modity act,  for  he  commenced  proceedings 
to  enforce  such  obedience  immediately  after 
the  injunction  issued,  at  the  risk  of  being 
found  guilty  of  contempt  by  so  doing. 

The  duties  of  the  attorney  general,  as  de- 
cided by  the  supreme  court  of  the  state  of 
Minnesota,  are  created  partly  by  statute 
and  exist  partly  as  at  conunon  law.  State  ex 
rel.  Young  v.  Robinson  (decided  June  7, 
1907)  101  Minn.  277,  112  N.  W.  269.  In 
the  above-cited  case  it  was  held  that  the  at- 
torney general  might  institute,  conduct,  and 
maintain  all  suits  and  proceedings  he  might 
deem  necessary  for  the  enforcement  of  the 
laws  of  the  state,  the  preservation  of  order, 
and  the  protection  of  public  rights,  and  that 
there  were  no  statutory  restrictions  in  that 
state  limiting  the  duties  of  the  attorney 
general  in  such  case. 

Section  3  of  chapter  227  of  the  General 
Laws  of  Minnesota,  1905  (same  law,  f  58, 
Revised  Laws  of  Minnesota,  1905),  *imposes[l€l] 
the  duty  upon  the  attorney  general  to  cause 
proceedings  to  be  instituted  against  any 
cor|>oration  whenever  it  shall  have  offended 
against  the  iaws  of  the  state.  By  |  1960  of 
the  Revised  Laws  of  1905  it  is  also  provided 
that  the  attorney  general  shall  be  ex  of- 
ficio attorney  for  the  railroad  commission, 
and  it  is  made  his  duty  to  institute  and 
prosecute  all  actions  which  the  commission 
shall  order  brought,  and  shall  render  the 
commissioners  all  counsel  and  advice  neces- 
sary for  the  proper  performance  of  their 
duties. 

It  is  said  that  the  attorney  general  is 
only  bound  to  act  when  the  commission  or- 
ders action  to  be  brought,  and  that  |  5  of 
the  commodity  act  (April  18,  1907)  ex- 
pressly provides  that  no  duty  shall  rest  upon 
the  commission  to  enforce  the  act,  and  hence 
no  duty  other  than  that  which  is  discretion- 
ary rests  upon  the  attorney  general  in  that 
matter.  The  provision  is  somewhat  unusual, 
but  the  reasons  for  its  insertion  in  that  act 
are  not  material,  and  neither  require  nor 
justify  comment  by  this  court. 

It  would  seem  to  be  clear  that  the  at- 
torney general,  under  his  power  existing  at 
common  law,  and  by  virtue  of  the  various 
statutes,  had  a  general  duty  imposed  upon 
him,  which  includes  the  right  and  the  pow- 
er to  enforce  the  statute  of  the  state,  includ- 
46  %%% 


161-164 


Supreme  Coubt  of  the  United  States. 


Oct.  TkiM, 


ing,  of  coarse  the  act  in  question,  if  it  were 
constitutional.  His  power  by  virtue  of  bis 
office  sufficiently  connected  him  with  the 
duty  of  enforcement  to  make  him  a  proper 
party  to  a  suit  of  the  nature  of  the  one  now 
before  the  United  States  circuit  court. 

It  is  further  objected  (and  the  objection 
really  forms  part  of  the  contention  that  the 
state  cannot  bo  sued)  that  a  court  of  equity 
has  no  jurisdiction  to  enjoin  criminal  pro- 
ceedings by  indictment  or  otherwise,  under 
the  state  law.  This,  as  a  general  rule,  is 
true.  But  there  are  exceptions.  When  such 
indictment  or  proceeding  is  brought  to  en- 
force an  alleged  unconstitutional  statute, 
which  is  the  subject-matter  of  inquiry  in  a 
suit  already  j^ending  in  a  Federal  court,  the 
latter  court,  having  first  obtained  jurisdic- 
[162lticm  over  the  subject-matter,  has  •the  right, 
in  l)oth  civil  and  criminal  cases,  to  hold  and 
maintain  such  jurisdiction,  to  the  exclusion 
of  all  other  eonrts,  until  its  duty  is  fully 
performed.  Pront  v.  Starr,  188  U.  S.  537- 
r)42  r»44.  47  L.  ed.  584-580.  587,  23  Sup.  Ct. 
Hep.  30S.  But  the  Federal  court  cannot,  of 
course,  interfere  in  a  case  where  the  pro- 
ceedings were  already  pending  in  a  state 
cniiil.  Taylor  v.  Taintor,  16  Wall.  3G6-370, 
21  I.,  ed.  287-290:  Harkrader  v.  Wadley,  172 
U.  S.   148.  43  L.  ed.  399,  19  Sup.  Ct.  Rep. 

no. 

Where  one  eonnnenees  a  criminal  proceed- 
ing w  ho  is  already  party  to  a  suit  then  pend- 
ing ill  n  c<mr(  of  equity,  if  the  criminal  pro- 
feedings  are  brought  to  enforce  the  same 
riglil  that  is  in  issue  before  that  court,  the 
latter  may  enjoin  such  criminal  proceinl- 
ings.  D.ivis  &  V,  Mfg.  Co.  v.  Los  Angeles, 
18!)  r.  S.  207.  47  L.  ed.  778,  23  Sup.  Ct. 
Be|».  408.  In  Dobbins  v.  Los  Angeles,  195 
U.  S.  22:J  241,  49  L.  ed.  109-177,  25  Sup. 
Ct.  Bep.  IS.  it  is  remarked  by  Mr.  Justice 
Diiy.  in  delivering  the  opinion  of  the  court, 
that  "it  is  well  settled  that  where  prop- 
erty rights  will  be  destroyed,  unlawful  inter- 
ferciieo  by  criminal  ]>roeeeding8  under  a  void 
\n\\  or  ordinance  may  be  reached  and  con- 
trolled by  a  dj'cree  of  a  court  of  equity." 
Smyth  v.  Ames,  109  U.  S.  466,  42  L.  ed. 
810.  18  Sup.  Ct.  Rep.  418,  distinctly  en- 
joined the  proceedings  by  indictment  to  com- 
pel obedience  to  the  rate  act. 

These  eases  show  that  a  court  of  equity 
is  not  always  precluded  from  granting  an 
injunction  to  stay  proceedings  in  criminal 
cases,  and  we  have  no  doubt  the  principle 
applies  in  a  case  such  as  the  present.  Re 
Sawyer,  124  U.  S.  200,  211,  31  L.  ed.  402, 
406,  8  Sup.  Ct.  Rep.  482,  is  not  to  the  con- 
trarv'.  That  case  holds  that,  in  general,  a 
court  of  equity  has  no  jurisdiction  of  a  bill 
to  stay  criminal  proceedings,  but  it  express- 
ly states  an  exception,  ''unless  they  are  in- 
stituted  by  a    party   to   the   suit   already 


pending  before  it,  and  to  try  the  same  right 
that  is  in  issue  there."  Various  authori- 
ties are  cited  to  sustain  the  exception.  The 
criminal  proceedings  here  that  could  be 
commenced  by  the  state  authorities  would 
be  under  the  statutes  relating  to  pas- 
senger or  freight  rates,  and  their  validity 
is  the  very  question  involved  in  the  suit  in 
the  L'nited  States  circuit  court.  The  right 
to  restrain  proceedings  by  mandamus  is 
based  upon  the  same  foundation  and  gov- 
erned by  the  same  principles. 

•It  is  proper  to  add  that  the  right  to  enjoin [  1  •!] 
an  individual,  even  though  a  state  official, 
from  commencing  suits  under  circumstances 
already  stated,  does  not  include  the  power  to 
restrain  a  court  from  acting  in  any  case 
brought  before  it,  either  of  a  civil  or  crim- 
inal nature,  nor  does  it  include  power  to  pre- 
vent any  investigation  or  action  by  a  grand 
jury.  The  latter  body  is  part  of  the  ma- 
chinery of  a  criminal  court,  and  an  injunc- 
tion against  a  state  court  would  be  a  viola- 
tion of  the  whole  scheme  of  our  government. 
If  an  injunction  against  an  individual  is 
disobeyed,  and  he  commences  proceedings 
before  a  grand  jury  or  in  a  court,  such  dis- 
obedience is  personal  only,  and  the  court  or 
jury  can  proceed  without  incurring  any  pen- 
alty on  that  account. 

The  diiference  between  the  power  to  en- 
join an  individual  from  doing  certain  things, 
and  the  power  to  enjoin  courts  from  pro- 
ceeding in  their  own  way  to  exercise  juris- 
diction, is  plain,  and  no  power  to  do  the 
latter  exists  because  of  a  power  to  do  the 
former. 

It  is  further  objected  that  there  is  a  plain 
and  adequate  remedy  at  law  open  to  the 
complainants,  and  that  a  court  of  equity, 
therefore,  has  no  jurisdiction  in  such  case. 
It  has  been  suggested  that  the  proper  way 
to  test  the  constitutionality  of  the  act  is  to 
disobey  it,  at  least  once,  after  which  the 
company  might  obey  the  act  pending  subse- 
quent proceedings  to  test  its  validity.  But 
in  the  event  of  a  single  violation  the  prose- 
cutor might  not  avail  himself  of  the  oppor- 
tunity to  make  the  test,  as  obedience  to  the 
law  was  thereafter  continued,  and  he  might 
think  it  unnecessary  to  start  an  inquiry.  If. 
however,  he  should  do  so  while  the  com|iany 
was  thereafter  obeying  the  law.  several 
years  might  elapse  before  there  was  a  final 
determination  of  the  question,  and.  if  it 
should  be  determined  that  the  law  was  inval- 
id, the  property  of  the  company  would  have 
been  taken  during  that  time  without  due 
process  of  law,  and  there  would  be  no  possi- 
bility of  its  recovery. 

Another  obstacle  to  making  the  test  on 
the  part  of  the  company  might  be  to  find  an 
agent  or  employee  who  \^ould  disobey  *the[ll4] 
law,  with  a  possible  fine  and  imprisonment 
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•taring  him  in  the  face  if  the  act  should  be 
held  valid.  Take  the  passenger-rate  act,  for 
instance:  A  sale  of  a  single  ticket  above 
the  price  mentioned  in  that  act  might  sub- 
ject the  ticket  agent  to  a  charge  of  felony, 
and,  upon  conviction,  to  a  fine  of  $5,000  and 
imprisonment  for  five  years.  It  is  true  the 
company  might  pay  the  fine,  but  the  im- 
prisonment the  agent  would  have  to  suffer 
personally.  It  would  not  be  wonderful  if, 
under  such  circumstances,  there  would  not 
be  a  crowd  of  agents  offering  to  disobey  the 
law.  The  wonder  would  be  that  a  single 
agent  should  be  found  ready  to  take  the 
risk. 

If.  however,  one  should  be  found,  and  the 
prosecutor  should  elect  to  proceed  against 
him.  the  defense  that  tlio  act  was  invalid, 
because  the  rates  establiphed  by  it  were  too 
low.  would  require  a  long  and  difficult  exam- 
ination of  quite  complicated  facts  upon 
which  the  validity  of  the  act  depended.  Such 
investigation  it  would  be  almost  impossible 
to  make  before  a  jury,  as  such  body  could 
not  intelligently  pass  upon  the  matter. 
QucHtinns  of  the  coat  of  transportation  of 
])a.s<»c»ngors  and  freight,  the  net  earnings  of 
the  road,  the  separation  of  the  cost  and  earn- 
ings within  tjie  state  from  those  arising  be- 
yond its  bounrlaries,  all  depending  upon  the 
testimony  of  exports  and  the  examination  of 
figures  relating  to  these  suhjeots,  as  woll, 
possibly,  as  the  expenses  attemling  the  build- 
ing and  pro|>er  cost  of  the  roud.  would  neces- 
sarily foi*m  the  chief  matter  of  inquiry,  and 
intelligent  answers  couhl  only  l>e  given 
after  a  careful  and  prolonged  examination 
of  the  whole  evidence,  and  the  making  of 
calculations  based  thereon.  All  material  ev- 
idence having  been  taken  upon  these  issues, 
it  has  been  held  that  it  ought  to  be  referred 
to  the  most  competent  and  reliable  master  to 
make  all  needed  computations,  and  to  find 
therefrom  the  necessary  facts  upon  which  a 
judgment  might  be  rendered  that  might  be 
reviewed  by  tliis  court.  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Tompkins,  170  U.  S.  107.  44 
L.  ed.  417.  20  Sup.  Ct.  Rep.  336.  From  all 
these  considerations  it  is  plain  that  this  is 
not  a  proper  suit  for  investigation  by  a 
jury.  Suits  for  penalties,  or  indictment 
85] 'or  other  criminal  proceedings  for  a  viola- 
tion of  the  act,  would  therefore  furnish  no 
reasonable  or  adequate  opportunity  for  the 
presentation  of  a  defense  founded  upon  the 
assertion  that  the  rates  were  too  low  and 
therefore  the  act  invalid. 

We  do  not  say  the  company  could  not  in- 
terpose this  defense  in  an  action  to  recover 
penalties  or  ujKjn  the  trial  of  an  indictment 
(St.  Louis  &:  S.  F.  R.  Co.  v.  Gill,  156  U.  S. 
640.  39  L.  ed.  507,  15  Sup.  Ct.  Rep.  484), 
but  the  facility  of  proving  it  in  either  case 
falls  so  far  below  that  which  would  obtain 
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in  a  court  of  equity  that  comparison  It 
scarcely  poesible. 

To  await  proceedings  against  the  com- 
pany in  a  state  court,  grounded  upon  a  dis- 
obedience of  the  act,  and  then,  if  necessary, 
obtain  a  review  in  this  court  by  writ  of 
error  to  the  highest  state  court,  would  place 
the  company  in  peril  of  large  loss  and  its 
agents  in  great  risk  of  fines  and  imprison- 
ment if  it  should  be  finally  determined  that 
the  act  was  valid.  This  risk  the  company 
ought  not  to  be  required  to  take.  Over  eleven 
thousand  millions  of  dollars,  it  is  estimated, 
are  invested  in  railroad  proi)erty,  owned  by 
many  thousands  of  people,  who  are  scat* 
tered  over  the  whole  country,  from  ocean  to 
ocean,  and  they  are  entitled  to  equal  pro- 
tection from  the  laws  and  from  the  courts, 
with  the  owners  of  all  other  kinds  of  prop- 
erty,— no  more,  no  less.  The  courts  having 
jurisdiction.  Federal  or  state,  should,  at  all 
times,  be  opened  to  them  as  well  as  to  others, 
for  the  purpose  of  protecting  their  property 
and  their  legal  rights. 

All  the  objections  to  a  remedy  at  law  as 
being  plainly  inade(]uate  are  obviated  by  a 
suit  in  equity,  making  all  who  are  directly 
interested  parties  to  the  suit,  and  enjoining 
the  enforcement  of  the  act  until  the  de- 
cision of  the  court  upon  the  legal  question. 

An  act  of  the  legislature  fixing  rates,  ei* 
ther  for  passengers  or  freight,  is  to  be  re- 
garded as  prima  facie  valid,  and  the  onus 
rests  upon  the  company  to  prove  its  asser- 
tion to  the  contrarv.     Under  such  circum- 
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stances  it  was  stated  by  Mr.  Justice  Miller, 
*in  his  coneurrim;  opiniim  in  Chicago,  M.  &[!••] 
St.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418- 
400,  33  L.  ed.  970-982,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Rep.  462,  702,  that  the 
proper,  if  not  the  only,  mode  of  judicial  re- 
lief against  the  tariff  of  rates  established 
by  the  legislature  or  by  its  commission  is 
by  a  bill  in  chancery,  asserting  its  unrea- 
sonable character;  and  that  until  the  decree 
of  the  court  in  such  equity  suit  was  ob- 
tained, it  was  not  competent  for  each  individ- 
ual having  dealings  with  a  carrier,  or  for 
the  carrier  in  regard  to  each  individual  who 
demands  its  services,  to  raise  a  contest  in 
the  courts  over  the  questions  which  ought  to 
be  settled  in  this  general  and  conclusive 
manner.  This  remedy  by  bill  in  equity  is 
referred  to  and  ap|)roved  by  Mr.  Justice 
Shiras.  in  delivering  the  opinion  of  the 
court  in  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
r.  S.  649,  659,  666,  39  L.  ed.  567,  570,  573, 
15  Sup.  Ct.  Rep.  484,  although  that  question 
was  not  then  directly  before  the  court.  Such 
remedy  is  undoubtedly  the  most  convenient, 
the  most  comprehensive,  and  the  most  order- 
ly way  in  which  the  rights  of  all  parties  can 
be  properly,  fairly,  and  adequately  passed 
upon.     It  cannot  be  to  the  real  interest  of 
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anyone  to  injure  or  cripple  the  resources  of 
tbe  railroad  companies  of  the  country,  be- 
eause  the  prosperity  of  both  the  railroads 
and  the  country'  is  most  intimately  con- 
nected. The  question  of  sufBciency  of  rates 
is  important  and  controlling;  and,  being  of 
a  judicial  nature,  it  ought  to  be  settled  at 
the  earliest  moment  by  some  court,  and 
when  a  Federal  court  first  obtains  jurisdic* 
tion  it  ought,  on  general  principles  of  juris- 
prudence, to  be  permitted  to  finish  the  in- 
quiry and  make  a  conclusive  judgment,  to 
the  exclusion  of  all  other  courts.  This  is 
all  that  is  claimed,  and  this,  we  think,  must 
be  admitted. 

Finally,  it  is  objected  that  the  necessary 
rotfult  of  upholding  this  suit  in  the  circuit 
court  will  l»o  to  dr:i\v  to  the  lower  Federal 
courts  a  groat  flood  of  litigation  of  this 
character,  wliore  one  Federal  judge  would 
have  it  in  his  power  to  enjoin  proceedings 
by  state  officials  to  enforce  the  legislative 
acts  of  the  .state,  either  by  criminal  or  civil 
actions.  To  this  it  may  be  answered,  in 
the  first  place,  that  no  injunction  ought  to 
be  granted  unless  in  a  case  reasonably  free 
[167]  from  doubt.  We  *  think  such  rule  is,  and 
will  be.  followed  by  all  the  judges  of  the 
Federal  courts. 

And.  again,  it  must  be  remembered  that 
jurisdiction  of  this  general  character  has,  in 
fact,  been  exorcised  by  Federal  courts  from 
the  time  of  Osborn  v.  Bank  of  United  States 
up  to  the  present:  the  only  difference  in  re- 
gard to  the  case  of  Os1)orn  and  the  case  in 
hand  being  that  in  this  case  the  injury 
complained  of  is  the  threatened  commence- 
ment of  suits,  civil  or  criminal,  to  enforce 
the  act,  instead  of,  as  in  the  Osborn  Case, 
an  actiial  and  direct  trespass  upon  or  inter- 
ference with  tangible  property.  A  bill  filed 
to  ]»revent  the  commencement  of  suits  to  en- 
force an  unconstitutional  act,  under  the  cir- 
cumstances already  mentioned,  is  no  new  in- 
vention, as  we  have  already  seen.  The  differ- 
ence between  an  actual  and  direct  interference 
with  tangible  property  and  the  enjoining  of 
state  ofhcers  from  enforcing  an  unconstitu- 
tional act,  is  not  of  a  radical  nature,  and  does 
not  extend,  in  truth,  the  jurisdiction  of  the 
courts  over  the  subject-matter.  In  the  case 
of  the  interference  with  property,  the  per- 
son enjoined  is  assuming  to  act  in  his  ca- 
pacity as  an  official  of  the  state,  and  justifi- 
cation for  his  interference  is  claimed  by  rea- 
son of  his  position  as  a  state  official.  Such 
official  cannot  so  justify  when  acting  under 
an  unconstitutional  enactment  of  the  legis- 
lature. So,  where  the  state  official,  instead 
of  directly  interfering  with  tangible  prop- 
erty, is  about  to  commence  suits  which  have 
for  their  object  the  enforcement  of  an  act 
which  violates  the  Federal  Constitution,  to 
the  gr<)at  and  irreparable  injury  of  the  com- 
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plainants,  he  is  seeking  the  same  juatiftea- 
tion  from  the  authority  of  the  state  aa  ia 
other  cases.     The  sovereignty  of  the  state 
is.  in  reality,  no  more  involved  in  one  case 
than   in   the  other.     The  state  cannot,   in 
either  case,  impart  to  the  official  immunity 
from  responsibility  to  the  supreme  authori- 
ty of  the  United  States.    See  Re  Ayers,  123 
U.  S.  507,31L.ed.230,  8  Sup.  Ct.  Rep.  164. 
This    supreme    authority,    which    arises 
from  the  specific  provisions  of  the  Constitu- 
tion itself,  is  nowhere  more  fully  illustrated 
than  in  the  series  of  decisions  under  the 
Federal  habeas  •corpus  statute  (§  763,  U.  S.[168J 
Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  592), 
in  some  of  which  cases  persons  in  the  cus- 
tody  of  state   officers   for    alleged    crimes 
against  the  state  have  been  taken  from  that 
custody  and  discharged  by  a  Federal  court 
or  judge,  because  the  imprisonment  was  ad- 
judged to  be  in  violation  of  the  Federal  Con- 
stitution.   The  right  to  so  discharge  has  not 
been  doubted  by  this  court,  and  it  has  never 
boon  supposed  there  was  any  suit  against  the 
state  by  reason  of  serving  the  writ  upon  one 
of  the  oHicers  of  the  state  in  whose  custody 
the  person  was  found.    In  some  of  the  cases 
the  writ  has  been  refused  as  matter  of  dis- 
cretion; but  in  others  it  has  been  granted, 
while  the  jjower  has  been  fully  recognized 
in  all.     Ex  parte  Royall,  117  U.  S.  241.  29 
L.  ed.  8C8,  0  Sup.  Ct.  Rcp-  '^^'y  ^^  Loncy 
(Thomas  v.  Lonoy)   1.34  U.  S.  372,  33  L.  ed. 
949,  10  Sup.  Ct.  Hop.  584;  Re  Xeagle  (Cun- 
ningham v.  Ncagle)    135  U.  S.  1,  34  L.  ed. 
55,   10  Sup.  Ct.  Rep.  058;   Baker  v.  Grice. 
169  U.  S.  284,  42  L.  ed.  748,  18  Sup.  Ct. 
Rep.  323;  Ohio  v.  Thomas,  173  U.  S.  270,  43 
L.  ed.  099,  19  Sup.  Ct.  Rep.  453;  Minnesota 
V.  Brundage,  180  U.  S.  499,  502.  45  L.  ed. 
039,   640,   21    Sup.   Ct.    Rep.   455;    Reid   v. 
Jones.  187  U.  S.  153,  47  L.  ed.  116,  23  Sup. 
Ct.  Rep.  89;  United  States  ex  rel.  Drury  v. 
I^wis,  200  U.  S.  1,  50  L.  ed.  343,  26  Sup.  Ct. 
Rep.  229;  Re  Lincoln,  202  U.  S.  178,  50  L. 
ed.  9S4.  26  Sup.  Ct.  Rep.  602. 

It  is  somewhat  difficult  to  appreciate  the 
distinction  which,  while  admitting  that  the 
taking  of  such  a  person  from  the  custody  of 
the  state  by  virtue  of  service  of  the  writ 
on  the  state  officer  in  whose  custody  he  is 
found  is  not  a  suit  against  the  state,  and  yet 
service  of  a  writ  on  the  attorney  general, 
to  prevent  his  enforcing  an  unconstitutional 
enactment  of  a  state  legislature,  is  a  suit 
against  the  state. 

There  is  nothing  in  the  case  before  us 
that  ought  properly  to  breed  hostility  to  the 
customary  operation  of  Federal  courts  of 
justice  in  cases  of  this  character. 

The  rule  to  show  cause  is  discharged  and 
the  petition  for  writs  of  habeas  corpus  and 
certiorari  is  dismissed. 

So  ordered. 
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Mr.  Justice  Harlan,  dissenting: 

Although  the  history  of  this  litigation 
is  set  forth  in  the  opinion  of  the  court,  I 
derm  it  appropriate  to  restate  the  principal 
facts  of  the  case  in  direct  connection  with 
my  examination  of  the  question  upon  which 
I9]the  decision  turns.  *That  question  is  wheth- 
er the  suit  in  the  circuit  court  of  the  United 
States  was,  as  to  the  relief  sought  against 
the  attorney  general  of  Minnesotay  forbid- 
den by  the  11th  Amendment  of  the  Consti- 
tution of  the  United  States,  declaring  that 
"the  judicial  power  of  the  United  States 
shall  not  he  construed  to  extend  to  any  suit 
in  law  or  equity  commenced  or  prosecuted 
afrainst  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state."  That  examination, 
I  may  say  at  the  outset,  is  entered  upon 
with  no  little  embarrassment,  in  view  of 
the  fact  tliat  the  views  expressed  by  me  are 
not  shared  by  my  brethren.  I  may  also 
frankly  admit  embarrassment  arising  from 
certain  views  stated  in  dissenting  opinions 
heretofore  delivered  by  me  which  <lid  not,  at 
the  time,  meet  tlie  approval  of  my  brethren, 
and  which  I  do  not  now  myself  entertain. 
What  I  shall  say  in  this  opinion  will  be  in 
substantial  accord  with  what  the  court  has 
heretofore  decided,  while  the  opinion  of  the 
court  departs,  as  I  tliink,  from  principles 
previously  announced  by  it  upon  full  con- 
sideration. I  propose  to  adhere  to  former 
decisions  of  the  court,  whatever  may  have 
been  once  my  opinion  as  to  certain  aspects 
of  this  general  question. 

The  plaintiffs  in  the  suit  referred  to,  Per- 
kins and  Shepard,  were  shareholders  of  the 
Northern  Pacific  Railway  Company,  and 
citizens,  respectively,  of  Iowa  and  Minneso- 
ta. The  defendants  were  the  railway  com- 
pany. Edward  T.  Young,  attorney  general  of 
Minnesota,  the  several  members  of  the  state 
railroad  and  warehouse  commission,  and  cer- 
tain persons  who  were  shippers  of  freight 
over  the  lines  of  that  railway. 

The  general  object  of  the  suit  was  to 
prevent  compliance  with  the  provisions  of 
certain  acts  of  the  Minnesota  legislature 
and  certain  orders  of  the  state  railroad  and 
warehouse  commission,  indicating  the  rates 
which  the  state  permits  to  be  charged  for 
the  transportation  of  passengers  and  com- 
modities upon  railroads  within  its  limits; 
also,  to  prevent  shippers  from  bringing  ac- 
tions against  the  railway  company  to  en- 
force those  acts  and  orders, 
ro]  'The  bill,  among  other  things,  prayed  that 
Edward  T.  Young,  "as  attorney  general  of 
the  state  of  Minnesota,"  and  the  members 
of  the  state  railroad  and  warehouse  com- 
mission (naming  them)  be  enjoined  from  all 
attempts  to  compel  the  railway  company  to 
put  in  force  the  rates  or  any  of  them  pre- 
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scribed  by  said  orders,  and  "from  taking 
any  action,  step,  or  proceeding  against  said 
railway  company,  or  any  of  its  officers,  di- 
rectors, agents,  or  employees,  to  enforce  any 
penalties  or  remedies  for  the  violation  by 
said  railway  company  of  said  orders  or  ei- 
ther of  them;"  and  that  said  Young,  "as 
attorney  general,"  be  enjoined  from  taking 
any  action,  step,  or  proceeding  against  the 
railway  company,  its  officers,  agents,  or  em- 
ployees, to  enforce  the  penalties  and  reme- 
dies specified  in  those  acts. 

The  court  gave  a  temporary  injunction, 
as  prayed  for.  The  attorney  general  of  Min- 
nesota appeared  specially,  and,  without  sub- 
mitting to  or  acknowledging  the  jurisdiction 
of  the  court,  moved  to  dismiss  the  suit  as 
to  him,  upon  the  ground  that  the  state  had 
not  consented  to  be  sued,  and  also  because 
the  bill  was  exhibited  against  him  "as,  and 
only  as,  the  attorney  general  of  the  state  of 
Minnesota,"  to  restrain  him,  by  injunction, 
from  exercising  the  discretion  vested  in  him 
to  commence  appropriate  actions,  on  behalf 
of  the  state,  to  enforce  or  to  test  the  valid- 
ity of  its  laws.  He  directly  raised  the  ques- 
tion that  the  suit  as  to  him,  in  his  official 
capacity,  was  one  against  the  state,  in  vio- 
lation of  the  11th  Amendment. 

In  response  to  an  order  to  show  cause  why 
the  injunction  asked  for  should  not  be  grant- 
ed, the  attorney  general  also  appeared  spe- 
cially and  urged  like  objections  to  the  suit 
against  him  in  the  circuit  court. 

After  hearing  the  parties,  the  court  made 
an  order,  September  23d,  1907,  whereby  the 
railway  company,  its  officers,  directors, 
agents,  servants,  and  employees,  were  en- 
joined until  the  further  order  of  the  court 
from  publishing,  adopting,  or  putting  into 
eflfect  the  tariffs,  rates,  or  charges  speci- 
fied in  the  •act  of  April  I8th,  1907.  The[lTl] 
court  likewise  enjoined  the  defendant 
Ycung,  "as  attorney  general  of  the  state  of 
Minnesota,"  from  "taking  or  instituting  any 
action,  suit,  step,  or  proceeding  to  enforce 
the  penalties  and  remedies  specified  in  said 
act  or  either  thereof,  or  to  compel  obedience 
to  said  act  or  compliance  therewith  or  any 
part  thereof."  A  like  injunction  was  grant- 
ed against  the  defendant  shippers. 

On  the  next  day,  September  24th,  1907, 
the  state  of  Minnesota,  "on  the  relation  of 
Edward  T.  Young,  attorney  general,"  com- 
menced an  action  in  one  of  its  own  courts 
against  the  Northern  Pacific  Railway  Com- 
pany, the  only  relief  sought  being  a  man- 
damus ordering  the  company  to  adopt,  pub- 
lish, keep  for  public  inspection,  and  put  in- 
to effect,  as  the  rates  and  charges  to  be 
maintained  for  the  transportation  of  freight 
between  stations  in  Minnesota,  those  named 
and  specified  in  what  is  known  as  chapter 
232  of  the  Session  Laws  of  Minnesota  for 
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1907.  That  was  the  act  which  it  was  the 
object  of  the  Perkins-Shepard  suit  in  the 
Federal  court  to  strike  down  and  nullify. 
An  alternative  writ  of  mandamus,  such  as 
the  state  asked,  was  issued  by  the  state 
court. 

Hie  institution,  in  the  state  court,  by  the 
state,  on  the  relation  of  its  attorney  general, 
of  the  mandamus  proceeding  against  the 
railway  company,  having  been  brought  to 
the  attention  of  the  Federal  circuit  court, 
a  rule  was  issued  against  the  defendant 
Young  to  show  cause  why  he  should  not  be 
punished  as  for  contempt.  Answering  that 
rule,  he  alleged,  among  other  things,  that 
the  mandamus  proceeding  was  brought  by 
and  on  behalf  of  the  state,  tlirougli  him  as 
its  attorni'v  general :  that  in  every  way  pos- 
sible he  lia<l  (ibjecled  to  such  jurisdiction  on 
the  ground  that  the  action  was  commenced 
against  him  solely  as  the  attorney  general 
for  Minnesota,  in  order  to  prevent  him 
from  instituting  in  the  proper  courts  civil 
actions  for  and  in  the  name  of  the  state,  to 
enforce  or  test  the  validity  of  its  laws; 
tluit  there  is  no  other  action  or  proceeding 
pending  or  contemplated  by  this  defendant 
against  said  raihvay  eompanyy  except  said 
lll2]proeeeding8  in  inamlcimus  ^hereinbefore  re- 
ferred to.  l)efen<lant  expressly  disclaimed 
any  intention  to  treat  this  court  with  dis- 
respect in  the  commencement  of  the  proc<'ed- 
ings  refeiH'd  to,  "but  believing  that  the  dc- 
ciMion  nf  tlii««  court  in  this  action,  holding 
that  it  hnd  jurisdiction  to  enjoin  this  de- 
fendant, as  smcIj  attorney  general,  from  per- 
fomiini:  Iii**  discretionary  olTicial  <luties.  was 
in  conMict  with  the  11th  Amendment  of  the 
Constitution  of  the  United  Stales,  as  the 
same  lias  been  interpreted  and  applied  by 
the  United  States  Supreme  Court,  defendant 
belie  veil  it  to  be  liis  tluty  as  sueli  attorney 
general  to  connnenee  said  mandamus  pro- 
ceedings for  and  in  bohalf  of  the  slate,  and 
it  was  in  this  belief  that  said  proceedings 
were  commenced  solely  for  the  purpose  of 
enforcing  the  said  law  of  the  state  of  Min- 
nesota." 

The  rule  was  heard.  an<l  the  attorney 
general  was  held  to  be  in  conl(>nipt,  the  or- 
der of  the  Federal  court  being:  "Ordered 
further,  that  said  Edward  T.  Young  forth- 
with disniiss  or  cause  to  be  dismissed  the 
suit  of  the  state  of  Minnesota  on  the  Rela- 
tion of  Edward  T.  Young,  Attorney  Gen- 
eral, Plaintiff,  v.  Northern  Pacific  Railway 
Company,  Defendant,  heretofore  instituted 
by  him  in  the  district  court  of  the  county 
of  Ramsey,  second  judicial  district,  state  of 
Minnesota.  Ordered  further,  that  for  his 
said  contempt  said  Edward  T.  Young  be 
fmed  the  sum  of  $100  and  stand  committed 
in  the  custody  of  the  marshal  of  this  court 
until  the  same  be  paid,  and  until  he  purge 
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himself  of  his  contempt  by  dismissing,  or 
causing  to  be  dismissed,  said  suit  last  here- 
in mentioned." 

The  present  proceeding  was  commenced  by 
an  original  application  by  Y'oung  to  this 
court  for  a  writ  of  habeas  corpus.  The 
petitioner,  in  his  fipplieation,  proceeds  up* 
on  the  ground  that  he  is  held  in  custody  in 
violation  of  the  Constitution  of  the  United 
States.  The  petition  set  out  all  the  steps 
taken  in  the  suit  in  the  Federal  court,  al- 
bging.  among  other  things:  "That  your  pe- 
titioner's oflice  as  attorney  general  of  tha 
state  of  Minnesota  is  establish?d  and  pro- 
vided for  by  the  Constitution  of  the  said 
state,  J  1  of  article  6  thereof  'providing  as[lTI] 
follows,  to  wit:  *The  executive  department 
shall  consist  of  a  governor,  lieutenant  gov- 
ernor, secretary  of  state,  auditor,  treasurer, 
and  attorney  general,  who  shall  be  chosen  by 
the  electors  of  the  state.'  That  neither  by 
statute  nor  otherwise  is  your  petitioner 
charged  with  any  special  duty  of  a  minis- 
terial character  in  the  doing  or  not  doing  of 
which  said  complainants  in  the  said  bill  of 
complaint  or  the  said  Northern  Pacific  Rail- 
way Company  had  any  legal  right,  and  that 
whatever  tluties  your  petitioner  had  or  has 
with  respect  to  the  several  matters  com- 
plained of  in  the  said  bill  of  eom]>laint  are 
of  an  executive  and  discrctionarv  nature. 
That  in  r.o  ca-ic  could  your  petitioner,  even 
tliough  it  was  his  intention  so  to  do,  which 
it  was  not,  deprive  the  said  complainants  or 
tlu*  said  Northern  Pacific  Raihvay  Company, 
or  cither  of  thcni,  of  any  property,  nor 
could  he  trespass  upon  their  rights  in  any 
particular,  and  that  all  he  could  do  as  at- 
torney yenernh  as  aforesaid,  and  all  that  it 
was  his  duty  to  do  in  that  capacity,  and  all 
that  lie  inten«!rd  to  do  or  would  do,  ir<ss  to 
eommetiee  formal  judieial  proeeedinys  in  the 
u})]iriiprinte  eovrt  of  Minnesota  ayainnt  the 
said  Xorthern  Paeific  Railway  Company^  its- 
I'fjieers,  aycuts,  and  employees^  to  eomiiel 
tlie  said  company,  its  oflTicers,  acrents,  and 
servants,  to  adoj>t  and  put  in  force  the 
schedule  of  freight  rates,  tariffs,  and  charijes 
prescribed  by  said  chapter  232,  Laws  1007, 
of  the  state  of  Minnesota.'*  lie  renewed 
the  objection  that  the  suit  instituted  by 
Perkins  and  Shepard,  in  so  far  as  the 
same  is  against  him,  was  a  suit  against 
the  state,  to  prj*vent  his  commencing 
the  pro])Osed  action  in  the  name  of 
the  state,  and  was  in  restraint  of  the 
state  itself,  "and  that  the  said  suit  is  one 
against  the  said  state,  in  violation  of  the 
11th  Amendment  to  the  Constitution  of  the 
United  States,  and  that  therefore  the  same 
is  and  was,  so  far  as  your  jietitioner  is  con- 
cerned, beyond  the  jurisdiction  of  the  said 
circuit  court,'*  etc. 

This  statement  will    sufficiently    indicatt 
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the  nature  of  the  question  to  be  now  exam- 
iced  upon  its  merits. 

Let  it  be  observed  that  the  suit  instituted 
4]by  Perkins  and  'Shepard  in  the  circuit  court 
of  the  United  States  was,  as  to  the  defend- 
ant Young,  one  against  him  a«,  and  only 
because  he  teas,  attorney  general  of  Minne- 
sota.  No  relief  was  souglit  against  him  in- 
dividually, but  only  in  his  capacity  as  at- 
torney general.  And  the  manifest,  indeed 
the  avowed  and  admitted,  object  of  seeking 
such  roliof,  was  to  He  the  hands  of  the  state 
so  tliut  it  could  not  in  any  manner  or  by  any 
mode  of  proci^cding.  in  its  own  courtSy  test 
tho  validity  of  the  statutes  and  orders  in 
qui'stioii.  It  would  therefore  seem  clear 
that,  within  the  true  meaning  of  the  11th 
Amendment,  the  .suit  brought  in  the  Federal 
court  was  one,  in  legal  effect,  against  the 
state, — as  much  so  ns  if  the  state  had  been 
fomially  nanu'd  on  the  record  as  a  party, — 
and  therefore  it  was  a  suit  to  which,  under 
the  Amendment,  so  far  as  the  state  or  its 
attorney  g<M]eral  was  concerned,  the  judi- 
cial power  of  the  United  States  did  not  and 
could  not  exlei'd.  If  this  proposition  be 
sound  it  will  follow. — indeed,  it  is  conceded 
that  if,  so  far  as  relief  is  sought  against  the 
attornev  general  of  Minnesota,  this  be  a  suit 
against  the  slate. — then,  the  onler  of  the 
Federal  court  enjoining  that  oHicer  from 
taking  any  action,  suit,  step,  or  proct»eding 
to  compel  the  railway  company  to  obey  the 
Minnesota  statute  was  beyond  the  jurisdic- 
tion of  that  court  and  whollv  void:  in  which 
case,  that  ollieer  was  at  liberty  to  proceed  in 
the  discharge  of  his  olVieial  duties  as  defined 
by  the  laws  of  the  state,  and  the  order  ad- 
judging him  to  be  in  contempt  for  bringing 
the  mandamus  proce<»<ling  in  the  state  court 
was  a  nullity. 

The  fact  that  the  Federal  circuit  court 
had,  prior  to  the  institution  of  the  man- 
damus suit  in  the  state  court,  preliminarily 
(but  not  finally)  held  the  statutes  of  Minne- 
sota and  the  orders  of  its  railroad  and  ware- 
house connnission  in  question  to  be  in  viola- 
tion of  the  Constitution  of  the  United 
States,  was  no  reason  why  that  court  should 
have  laid  violent  hands  upon  the  attorney 
general  of  Minnesota,  and  hy  its  orders  have 
deprived  the  state  of  the  services  of  its  con- 
stitutional law  oflicer  in  its  own  courts.  Yet 
'5i]that  is  what  was  d<me  by  "the  Fe<leral  circuit 
court ;  for  the  intangihle  thing  called  a 
state,  however  extensive  its  powers,  can  nev- 
er appear  or  be  represented  or  known  in  any 
court  in  a  litigated  case,  except  by  and 
through  its  of!icers.  When,  therefore,  the 
Federal  court  forbade  the  defendant  Young, 
as  attorney  general  of  Minnesota,  from  tak- 
ing any  action,  suit,  step,  or  proceeding 
whatever  looking  to  the  enforcement  of  the 
statutes  in  question,  it  said  in  effect  to  the 
ftS  li.  ed. 


state  of  Minnesota:  "It  is  true  that  the 
powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states  re- 
spectively or  to  its  people,  and  it  is  true 
that,  under  the  Constitution,  the  judicial 
power  of  the  United  States  does  not  extend 
to  any  suit  brought  against  a  state  by  a  citi- 
zen of  another  state  or  by  a  citizen  or  sub- 
ject of  a  foreign  state,  yet  the  Federal  court 
adjudges  that  you,  the  state,  although  a  sov- 
ereign for  many  important  governmental 
purposes,  shall  not  appear  in  your  own 
courts,  by  your  law  ollieer,  with  the  view 
of  enforcing,  or  even  for  <le(erniining  the 
validity  of.  the  state  enactments  which  the 
Federal  court  has,  u|K>n  a  preliminary  hear- 
ing, deelannl  to  he  in  violation  of  the  Con- 
stitutitm  of  the  United  States." 

'J'his  principle,  if  firmly  estahlished.  would 
work  a  radical  <'liange  in  our  goverinnental 
system.  It  uould  inaugurate  a  iu*\\'  era  in 
the  American  judicial  system  and  in  the  re- 
lations of  the  national  and  stati*  goxern- 
ments.  It  W(mlil  en»hle  the  sulmrdinate 
Fe(h'ral  couits  to  su|ier\ivc  and  control  the 
ollieial  actiiui  of  the  states  as  if  they  were 
•*de]>endencies*'  or  provinei'S.  It  would  place 
the  states  of  the  Union  in  a  ccmdilion  of 
infi'rioritv  never  ilreamed  of  wIhmi  the  Con- 
stitution  was  adopted  or  when  the  1 1th 
Anu*nduient  was  matle  a  part  of  the  supreme 
law  of  the  land.  I  eannt»t  suppose  that  the 
great  men  who  framed  the  Uotislitution  ever 
thought  the  time  would  r«.me  when  a  sul»- 
ordinnte  Federal  court,  lia\i!ig  no  power  to 
compel  a  state,  in  it**  <M)i|H»i:it(»  capacity, 
to  appear  hefore  it  as  a  litigant,  wouM 
yet  assuuH'  to  deprive  a  ^tate  "f  flu-  right  to 
be  represented  in  its  own  <*ourts  hy  its  *re^  [176 
ular  law  ollieer.  Thait  is  what  the  court  he- 
low  did,  as  lo  Minnesota,  when  it  adjudgi'd 
that  the  appearance  of  the  defendant  N  oung 
in  the  state  courl,  as  the  attorn<\N  general 
of  Minui'sota.  n*pre<enting  hi'*  state  as  its 
chief  law  oIVkmt.  was  a  contempt  of  the  au- 
thorilv  of  the  Federal  courl.  ]ninishiihle  hy 
fine  and  imprisomuent.  Too  little  consf- 
queuce  has  been  attached  to  the  fact  that 
the  courts  of  the  states  an*  under  an  ohli- 
gntion  etpially  strong  with  that  resting  up- 
on the  courts  of  the  Union  to  respect  and 
enforce  the  provisions  of  the  Federal  Consti- 
tution as  the  supreme  law  of  the  land,  and 
to  guard  rights  secured  or  guaranteed  by 
that  instrument.  We  must  assume — a  de- 
cent resi>ect  for  the  states  requires  us  to  as- 
sume— that  the  state  courts  will  enforce 
every  right  secured  by  the  Constitution.  If 
they  fail  to  do  so,  the  party  complaining 
has  a  clear  remedy  for  the  protection  of  his 
rights ;  for  he  can  come  by  writ  of  error,  in 
an  orderly,  judicial  way,  fi*om  the  highest 
court  of  the  state  to  this  tribunal  for  redress 
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in  retpeet  of  every  right  granted  or  secured 
by  that  instrument  and  denied  by  the  state 
eourt.  The  state  courts,  it  should  be  remem- 
bered, have  jurisdiction  concurrent  with  the 
courts  of  the  United  States  of  all  suits  of  a 
civil  nature,  at  common  law  or  equity,  in- 
volving a  prescribed  amount,  arising  under 
the  Constitution  or  laws  of  the  United 
SUtes.  25  SUt.  at  L.  434,  chap.  8G0,  U.  2S. 
Comp.  Stat.  1901,  p.  508.  And  this  court 
has  said:  "A  state  court  of  original  juris- 
diction, having  tlie  parties  before  it,  may, 
consistently  with  existing  Federal  legisla- 
tion, determine  cases  at  law  or  in  equity 
arising  under  the  Constitution  or  laws  of 
the  United  States  or  involving  rights  de- 
pendent upon  such  Constitution  or  laws. 
Upon  the  state  courts,  equally  with  the 
courts  of  the  Union,  rests  the  obligation  to 
guard,  enforce,  and  protect  every  right 
granted  or  secured  l>y  the  Constitution  of 
the  United  States  and  the  laws  made  in  pur- 
suance thereof,  whenever  those  rights  are  in- 
volved in  any  suit  or  proceeding  before 
them;  for  the  judges  of  the  state  courts  are 
required  to  take  an  oath  to  support  that 
Constitution,  and  they  are  bound  by  it,  and 
the  lawK  of  the  United  States  made  in  pur- 
[17T]8uance  thereof,  and  all  treaties  *nmde  un- 
der their  authority,  as  the  supreme  law  of 
the  land,  'anything  in  the  Constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
standing.' If  they  fail  therein,  and  with- 
hold or  deny  rights,  privileges,  or  immuni- 
ties secured  by  the  Constitution  and  laws  of 
the  I'nited  States,  the  party  aggrieved  may 
bring  the  case  from  the  highest  court  of  the 
state  in  which  the  question  could  be  de- 
cided to  this  court  for  final  and  conclusive 
determination."  Robb  v.  Connolly,  11"!  U. 
8.  624,  637,  28  L.  ed.  542,  540,  4  Sup.  Ct. 
Rep.  544,  551.  So  that  an  order  of  the 
Federal  court  preventing  the  state  from  hav- 
ing the  services  of  its  attorney  general  in 
one  of  its  own  courts,  except  at  the  risk  of 
his  being  fined  and  arrested,  cannot  be  justi- 
fied upon  the  ground  that  the  question  of 
constitutional  law.  involved  in  the  enforce- 
ment of  the  statutes  in  question,  was  beyond 
the  competency  of  a  state  court  to  consider 
and  determine,  primarily,  as  between  the 
parties  before  it  in  a  suit  brought  by  the 
state  itself. 

At  the  argtmient  of  this  case  counsel  for 
the  railway  company  insisted  that  the  pro- 
visions of  the  act  in  question  were  so  drastic 
that  they  could  be  enforced  by  the  state  in 
its  own  courts  with  such  perf'  -tency  and  in 
such  a  manner  as,  in  a  very  brief  period,  to 
have  the  railway  officers  and  agents  all  in 
jail,  the  business  of  the  company  destroyed, 
and  its  property  confiscated  by  heavy  and 
successive  penalties,  before  a  final  judicial 
decision  as  to  the  constitutionalitv  of  the 
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act  could  be  obtained.  I  infer  from 
language  in  the  court's  opinion  that  tht 
ai)prehensions  are  shared  by  some  of  my 
brethren.  And  this  supposed  danger  to  the 
railway  company  and  its  shareholders  seems 
to  have  been  the  basis  of  the  action  of  the 
Federal  circuit  court  when,  by  its  order  di- 
rected against  the  attorney  general  of  Min- 
nesota, it  practically  excluded  the  state 
from  its  own  courts  in  respect  of  the  issues 
here  involved.  But  really  no  such  question 
as  to  the  state  statute  is  here  involved  or 
need  be  now  considered;  for  it  cannot  possi- 
bly arise  on  the  hearing  of  the  present  ap- 
plication of  that  officer  for  discharge  on  ha- 
beas corpus.  The  only  question  now  1x>fore 
this  court  is  whether  the  suit  by  Perkins 
and  Shepard  in  the  Federal  *court  was  not, [178] 
ui)on  its  face,  a«  to  the  relief  sought  against 
the  attorney  general  of  Minnesota^  a  suit 
against  the  state.  Stated  in  another  form, 
the  question  is  whether  that  court  may, 
by  operating  upon  that  officer  in  his  ofpeial 
vapaeity,  by  means  of  fine  and  imprison- 
ment, prevent  the  state  from  being  repre- 
sented by  its  law  officer  in  one  of  its  own 
courts?  If  the  Federal  court  could  not  thus 
put  manacles  upon  the  state  so  as  to  pre- 
vent it  from  being  represented  by  its 
attorney  general  in  its  own  court  and 
from  having  the  state  court  pass  up- 
on   the   validitv   of  the  state  enactment  in 

« 

question  in  the  Perkins-Shepard  suit,  that 
is  an  end  to  this  habeas  corpus  proceeding, 
and  the  attorney  general  of  Minnesota 
should  he  dischar'^ed  by  order  of  this  court 
from  custody. 

It  is  to  be  observed  that  when  the  state 
was,  in   elFect,   prohibited  by  the  order  of 
the  Ke<leral  court  from  ap|>earing  in  its  owa 
courts,  there  was  no  dang«'r,  absolutely  none 
whatever,  from  anything  that  the  attorney 
general   had  ever  (h)ne  or  proposcMl   to  do» 
that  the  property  of  the  railway  company 
would    l)e   confiscated   and    its    oflic<'rs   and 
agents  imprisoned,  beyond  the  power  of  that 
com}  any  to  stay  any  wrong  done  by  bringing 
to   this  court,   in   regular   order,  any   final 
judgment  of   the  state  eourt,   in   the   man- 
damus suit,  which  may  have  been  in  deroga- 
tion of  a  Federal  right.    When  the  attc)rnoy 
general  instituted  the  mandamus  procee<lin^ 
in  the  state  court  against  the  railway  com- 
pany there  was  in  force,  it  must  not  be  for 
gotten,  an  order  of  injunction  by  the  Feil- 
eral   court   which    prevented   that  comiuiny 
fiom  obeying  the  state  law.    There  was  con- 
se(|uently    no   danger    from   that    direction. 
Resides,  the  mandamus  proceeding  was  not 
instituted  for  the  recovery  of  any  of  the  jien- 
allies  prescribed  by  the  state  law,  and  there- 
fore no  judgment  in  that  case  could  oper- 
ate directly  upon  the  property  of  the  rail- 
way company  or  upon  the  persons  of  its  of* 
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ficcrs  or  apfonts.  The  attorney  general,  in 
his  response  to  the  rule  against  him,  as- 
sured the  Federal  court  that  he  did  not  con- 
template any  proceeding  whatever  against 
the  railway  company  except  the  one  in  man- 

79]damu8.  Suppose  the  ^mandamus  case  had 
been  finally  decided  in  the  state  court, — the 
way  was  o))en  for  the  railway  company  to 
preserve  any  question  it  made  as  to  its 
rights  under  the  Constitution,  and,  in  the 
event  of  a  decision  adverse  to  it  in  that 
court,  at  once  to  carry  the  case  to  the  high- 
est court  of  Minnesota,  and  thence,  by  a 
writ  of  error,  bring  it  to  this  court.  That 
course  would  have  served  to  determine  every 
question  of  constitutional  law  raised  by  the 
suit  in  the  federal  court  in  an  orderly  way, 
without  trampling  upon  the  state,  and  with- 
out interfering,  in  the  meantiipe,  with  the 
operation  of  the  railway'  property  in  the  ac- 
customed way.  Instead  of  adopting  that 
course, — so  manifestly  consistent  with  the 
dignity  and  authority  of  both  the  Federal 
and  state  judicial  tribunals, — the  Fed- 
eral court  practically  closed  the  state 
courts  against  the  state  itself  when 
it  adjudged  that  the  attorney  general, 
without  regard  to  the  wishes  of  the  govern- 
or of  Minnesota,  and  without  reference  to 
his  duties  as  prescribed  by  the  laws  of  that 
state,  should  stand  in  the  custody  of  the 
marshal  unless  he  dismissed  the  mandamus 
suit.  If  the  Federal  court  could  thus  pro- 
hibit the  law  oflicer  of  the  state  from  repre- 
senting it  in  a  suit  brought  in  the  state 
cburt,  why  might  not  the  bill  in  the  Federal 
court  be  so  amended  that  that  court  could 
reach  all  the  district  attorneys  in  Minne- 
sota, and  f»rbid  them  from  bringing  to  the 
attention  of  grand  juries  and  the  state 
courts  violations  of  the  state  act  by  the 
railway  company?  And  if  a  grand  jury  was 
al>out  to  inquire  into  the  acts  of  the  railway 
company  in  respect  of  the  matter  of  its 
rates,  why  may  not  the  Federal  court,  pro- 
ceeding upon  the  same  grounds  on  which  it 
has  moved  against  the  attorney  general,  en- 
join the  finding  or  returning  of  indictments 
against  the  railway  company?  If  an  in- 
dictment was  returned  against  the  railway 
company.  an<l  was  about  to  be  tried  by  a  pet- 
it jury,  why  could  not  the  Federal  court, 
upon  the  principles  now  announced,  forbid 
the  jury  to  proceed  against  the  railway  com- 
|uiny,  and,  if  it  did,  punish  every  petit  jury- 
man as  for  contempt  of  court?  Indeed,  why 
may  it  not  lay  its  hands  on  the  governor  of 

IO]the  state  and  *forbid  him  from  api)ealing  to 
the  courts  of  Minnesota  in  the  name  of  the 
state,  to  test  the  validity  of  the  act  in  ques- 
tion ?  And  why  may  not  the  Federal  court  lay 
its  hands  even  upon  the  judge  of  the  state 
court  itself,  whenever  it  proceeds  against 
the  railway  company  under  the  state  UwT 
52  li.  €d. 


The  subject-matter  of  these  questions  ha» 
evidently  been  considered  by  this  court,  and 
the  startling  consequences  that  would  result 
from  an  affimuitive  answer  to  them  have 
not  been  overlooked;  for,  in  its  opinion,  I 
find  these  observations:  "It  is  proper  to 
add  that  the  right  to  enjoin  an  individual, 
even  though  a  state  official,  from  commencing 
suits  under  circumstances  alreadv  stated, 
does  not  include  the  power  to  restrain  a 
court  from  acting  in  any  case  brought  before 
it,  either  of  a  civil  or  criminal  nature,  nor 
does  it  include  power  to  prevent  any  in- 
vestigation or  action  by  a  grand  jury.  The 
latter  body  is  part  of  the  machinery  of  a 
criminal  court,  and  an  injunction  against  a 
state  court  would  be  a  violation  of  the  lohole 
scheme  of  our  government.  If  an  injunction 
against  an  individual  is  disobeyed,  and  he 
commen?es  proceedings  before  a  g^rand  jury 
or  in  a  court,  such  disobedience  is  per- 
sonal only,  and  the  court  or  jury 
can  proceed  without  incurring  any  penalty 
on  that  account.  The  difference  between  the 
power  to  enjoin  an  individual  from  doing 
certain  things,  and  the  power  to  enjoin 
courts  from  proceeding  in  their  own  way  to 
exercise  jurisdiction,  is  plain,  and  no  power 
to  do  the  latter  exists  because  of  a  power  to 
do  the  former."  If  an  order  of  the  Federal 
court  forbidding  a  state  court  or  its  grand 
jury  from  attempting  to  enforce  a  state  en- 
actment wotild  be  *'a  violation  of  the  whole 
scheme  of  our  government,"  it  is  difTicult  to 
perceive  why  an  order  of  that  court,  forbid- 
ding the  chief  law  olfieer  and  all  the  district 
attorneys  of  a  state  to  represent  it  in  the 
courts,  in  a  particular  case,  and  practically, 
in  that  way.  closing  the  doors  of  the  state 
court  against  the  state,  would  not  also  be  in- 
consistent with  the  whole  scheme  of  our 
government,  and,  therefore,  beyond  the  pow- 
er of  the  court  to  make. 

•Whether  the  Minnesota  statutes  are  or[181] 
are  not  violative  of  the  Constitution  is  not, 
as  already  sugj^ested,  a  question  in  this  ha- 
beas corpus  ]jroceeding.  I  do  not,  there- 
fore, stop  to  consider  whether  those  stat- 
utes are  repugnant  to  the  (\)nstitution  up- 
on the  ground  that,  by  their  necessary  oper- 
ation, when  enforced,  they  will  prevent  the 
railway  company  from  contesting  their  va- 
lidity, or  upon  the  ground  that  they  are 
confiseatorv  and  therefore  obnoxious  to  the 
re<|uirenient  of  due  process  of  law.  While 
the  argument  at  the  bar  in  support  of  each 
of  these  propositions  was  confessedly  of 
great  force  and  iwi-suasiveness,  those  ])oints 
need  not  be  now  examined.  I  express  no 
opinion  about  them.  Their  soundness  may, 
however,  be  conceded  for  the  purposes  of 
this  discussion.  Indeed,  it  may  be  assumed 
for  the  purposes  of  this  discussion  that  these 
state  enactments  are  harsh  and  intemperate 

TS7 


181-l?3 


Sl'pbeme  Court  of  the  L'nited  States. 


Oct.  1*ebm, 


«n<K  in  somo  of  tlioir  foature^,  invalid.  But 
tlioHi*  questions  are  wholly  apart  from  the 
present  ])rocro»Iinj;.  If  we  now  consider 
them  wo  must  "o  out  of  our  wav  in  order  to 
do  BO.  We  have  no  evidence  in  this  proeeed- 
in^jf  ns  to  the  effect  which  the  statutes,  if 
enforcwl,  would  have  upon  the  valiu*  either 
of  the  railway  property  or  of  the  Imnds  or 
Htocks  of  the  railway  company.  The  ques- 
tion of  their  validity  has  not  been  finally  de- 
eided  hv  tijc  circuit  court,  and  we  have 
r.ot  l>efore  us  even  the  evidence  U|)on  which 
it'i  preliminary  injunction  was  based.  The 
ess^-ntial  and  only  question  now  before  us 
or  that  need  be  decided  is  whether  an  order 
by  the  Federal  court  which  prevents  the 
state  from  bein.!»  represented  in  its  own 
courts,  by  its  cln'ef  law  officer,  upon  an  is- 
pup  invfdvin;;  the  constitutional  validity  of 
certain  state  enaetnients,  does  not  make  a 
suit  a;rain-it  llic  state  within  the  meaninjjof 
the  llth  Ann  n«hn(Mit.  If  it  1m*  a  suit  of  that 
kind,  then,  it  is  e(»Mce«led.  the  circuit  court 
was  without  jurisdiction  to  fine  and  im- 
prison the  pi'titioner.  and  he  must  be  dis- 
char^HMl,  \vliate\«'r  our  views  may  be  as  to 
the  validity  <»f  iliosr  state  enactments.  This 
must  iKTi's-arjIy  b(?  so  unless  the  Amend- 
ment has  Ii'^s  iore<'  an<l  a  more  restricted 
meaiiinir  now  than  it  had  at  the  time  of  its 
[182]adoption.  ^.uid  unless  n  suit  airainst  the  at- 
torn«;.  ;riM(M;il  of  a  stale,  in  his  ofiieial  ca- 
paeiiy.  is  not  one  av^nu^t  a  state  uniler  the 
llth  .Anieudnient  when  its  dettMuiination  de- 
pends upon  a  (|iieHti(in  of  eonstitiitional  ]>ow- 
er  or  ri;;ht  unih*r  the  1  Jth  Amendment.  In 
that  view  I  eatniot  e<ujeur.  In  my  opinion 
the  llth  .Anienilnn'nt  has  not  been  modified 
in  tlie  slii»hi«-st  de^n-e  as  to  its  scope  or 
meanin;^  by  the  14th  Am  Mwhuent.  and  a  suit 
whieh,  in  its  essence,  is  one  aprainst  the 
Htate.  remains  on<»  of  that  character  and  is 
forbidden  even  wlien  brnuoht  to  strike  down 
a  state  statute  allej^ed  to  be  in  violation  of 
that  clause  of  the  14th  Amendment  for- 
bi(hling  the  deprivation  by  a  state  of  life, 
liberty,  or  property  without  due  process  of 
law.  If  a  suit  be  commenced  in  a  state 
nmrt,  and  involves  a  ri«i[ht  secured  by  the 
Fe<leral  Constitution,  the  way  is  open  un- 
der our  incomparable  judieial  system  to  pro- 
tect that  right,  first,  by  the  judrrment  of 
the  state  court,  and  ultimately  by  the  judjj- 
ment  of  this  court,  upon  writ  of  error. 
But  such  ri^jrht  cannot  be  protected  by  means 
of  a  suit  which,  at  the  outset,  is,  directly 
or  in  legal  elTect,  one  against  the  state 
whose  action  is  alleged  to  be  illegal.  That 
mo<le  of  redress  is  absolutely  forbidden  by 
the  llth  Amendment,  and  cannot  be  made 
legal  by  mere  construction,  or  by  any  con- 
sideration of  the  consequences  that  may  fol- 
low from  the  operation  of  the  statute.  Par- 
tie»  cannot,  in  any  case,  obtain  redress  by 
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a  suit  against  the  state.    Siich  Has  been  the 
uniform  ruling  in  this  court,  and  it  is  most 
unfortunate  that  it  is  now  declared  to  be 
competent  for  a  Federal  circuit  court,  by  ex- 
erting its  authority  over  the  chief  law  of- 
ficer of  the  state,  without  the  consent  of  the 
state,  to  exclude  the  state,  in  its  sovereign 
capacity,  from  its  own  courts  when  seeking 
to  have  the  ruling  of  those  courts  as  to  its 
powers  under  its  own  statutes.     Surely,  the 
right  of  a  state  to  invoke  the  jurisdiction 
of  its  own  courts  is  not  less  than  the  right 
of  individuals  to  invoke  the  jurisdiction  of 
a   Federal  court.     The  preservation  of  the 
dignity  and  sovereignty  of  the  states,  with- 
in thn  limits  of  their  constitutional  powers, 
•is  of  the  last  importance,  and  vital  to  the[183] 
pres<»rvation  of  our  system  of  government. 
The  courts  should  not  permit  themselves  to 
be  driv(>n  by  the  hardships,  real  or  supposed, 
of   |.articu!ar  cases,   to  accomplish    results, 
even  if  they  l>e  just  results,  in  a  mode  for- 
bidden bv  the  fundamental  law.     The  coun- 
try  simuld   never  be  allowed  to  think   that 
the  Constitution  can.  in  any  case,  be  evaded 
Oi*  amended  by  mere  judieial  interjiretation, 
or  that  its  behests  mav  be  nullified  bv  an 
ingi'Mious  construction  of  its  provisions. 

The  ini|M>rtance  of  the  cpiestion  under  con- 
sideration is  a  sufficient  justification  for 
such  a  n'ference  to  the  authorities  as  will 
indicate  the  precise  grounds  on  which  this 
<Murt  has  oftentimes  procee<hMl  when  deter- 
mining what  is  and  what  is  not  a  suit 
against  a  state  within  the  meaning  of  the 
llth  Amendment.  All  the  cases  agnv  in  de- 
claring the  inca|)acity  of  a  F'cih'ral  court  to 
exercise  jurisdiction  over  a  state  jis  a  party. 
P.ut  assaults  upon  the  llth  Amendment  have 
oftenest  been  made  in  casis  in  which  the  ef- 
fort has  been,  without  making  the  state  a 
formal  party,  to  control  the  acts  of  its  of- 
ficers and  agents,  by  such  orders  directed  to 
them  as  will  accomplish,  by  indirection,  the 
same  results  that  could  be  accom]dished  by 
a  suit  directly  against  the  state,  if  such  a 
suit  were  possible.  It  will  be  well  to  look 
at  some  of  the  principal  adjudged  cases. 

The  general  question  was  examined  in 
Cunningham  v.  Macon  &  B.  R.  Co.  109  U. 
S.  446-451,  27  L.  ed.  992-994,  3  Sup.  Ct. 
Rep.  292-290,  009.  where  the  court  said  that 
it  was  conceded  in  all  the  cases,  and  "may 
be  accepted  as  a  point  of  departure  unques- 
tioned, that  neither  a  state  nor  the  United 
States  can  be  sued  as  defendant  in  any  court 
in  this  country  without  their  consent,  ex- 
cept in  the  limited  class  of  cases  in  which 
a  state  may  be  made  a  party  in  the  Supreme 
Court  of  the  United  States  by  virtue  of  the 
original  jurisdiction  conferred  on  this  court 
by  the  Constitution."  The  court  has  not 
in  any  case  departed  from  this  constitu- 
tional    principle.     In     Pennoyer     v.     Me- 
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Connaughy,  140  U.  R.  1,  9,  35  L.  cd.  363, 
305,  11  Sup.  Ct.  Rep.  609,  701,  it  is 
said  that  "this  iinnmnity  of  a  state  from 

I4]suit  is  'absolute  and  unqualified,  and  the 
constitutional  provision  securing  it  is  not 
to  be  so  construed  as  to  place  the  state 
within  the  reach  of  the  process  of  the 
court.  Accordingly,  it  is  equally  well  set- 
tled that  a  suit  a^rninst  the  officers  of  a 
state,  to  comi)el  tV.eni  to  do  the  acts  which 
constitute  a  )»erforinance  by  it  of  its  con- 
tracts, is,  in  effect,  a  suit  a«;ainst  the  state 
itself."  In  Cunningham  v.  Maccm  &  B.  R. 
Co.,  just  cited,  the  distinction  was  drawn 
between  a  suit  in  which  the  state  is  the  real 
party  in  interest,  althougli  not  technically  a 
party  on  the  record,  and  one  in  which  "an 
individual  is  sued  in  tort  for  some  act  in- 
jurious to  anotluT  in  regard  to  person  or 
property,  to  which  his  defense  is  that  he 
has  acted  under  tlic  onhrs  of  the  govern- 
ment;" in  which  last  case,  the  court  ob- 
served, tlie  defendant  ''is  not  sued  as,  or  be- 
cause he  i>.  the  oHicer  of  the  government, 
but  as  an  individual,  and  the  court  is  not 
ousted  of  jurisdiction  because  he  asserts  SiW- 
tht>rity  a^  such  oflicer."  Ijet  it  not  be  for- 
gotten tliat  the  defendant  Young  was  sued, 
not  as  an  individual  or  because  he  l.ad  any 
personal  interest  in  these  matters,  but  as, 
atid  sole! II  hern  use  he  is,  aui  olhet-r  of  the 
state,  eliargc'd  with  the  perfornianee  of  cer- 
tain ]uiblic  iluties. 

In  Ilagood  V.  Southern.  117  I'.  S.  52,  67, 
68.  29  L.  ed.  80.1,  810.  0  Sup.  Ct.  Rep.  608, 
01.),  Old.  wliieh  involved  tli<*  vaJidity  of  cer- 
tain scrip  iillrgi'd  to  have  ix-en  issued  by  the 
state  of  Snutli  Carolina,  it  app<*nre(l  that  the 
state,  having  deniod  its  obligation  to  pay, 
the  ))lnintiir  sought  relief  by  simply  suing 
certain  stat<'  ollici'rs.  as  such,  withmit  mak- 
ing the  state  a  formal  party.  The  court 
said:  "Tlicso  suits  an*  aecuratrly  ilrscribed 
as  bills  for  the  sju'cifie  performance  of  a  etui- 
tract  l)etwecn  the  complainants  and  the  state 
of  South  Carolina,  wlio  are  the  only  parties 
to  it.  But  to  these  bills  the  state  is  not  in 
name  made  a  party  defendant,  though  leave 
is  given  to  it  to  become  such,  if  it  chooses; 
and.  except  with  that  eonsj-jit.  it  could  not 
be  broujjht  before  the  court  and  be  made  to 
appear  and  ilefend.  And  yet  it  is  the  actual 
partj'  to  the  alleged  contract  the  perform- 
ance of  which  is  decreed,  the  one  required  to 

l5]perform  the  decree,  and  the  only  *party  by 
whom  it  can  be  j)erfornied.  'i'liough  not 
nominally  a  ])arty  to  the  record,  it  is  the 
real  and  only  party  in  interest,  the  nom- 
inal defendants  Inking  the  otheers  and 
agents  of  the  state,  having  no  personal  in- 
terest in  the  subject-matter  of  the  suit,  and 
defentling  only  as  representing  the  slate. 
And  the  things  required  by  the  decrees  to  be 
done  und  performed  by  them  are  the  very 
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things  which,  when  done  and  performed,  con- 
stitute a  performance  of  the  alleged  contract 
by  the  state.  The  state  is  not  only  the  real 
party  to  the  controversy,  but  the  real  party 
against  which  relief  is  sought  by  the  suit, 
and  the  suit  is,  therefore,  substantially  with- 
in the  prohibition  of  the  lltli  Amendment 
to  the  Constitution  of  the  United  States, 
which  declares  that  'the  judicial  power  of 
the  United  States  shall  not  In-  construed  to 
extend  to  any  suit  in  law  or  equit}  com- 
menced or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state, 
or  bv  citi/ens  or  subieots  of  anv  foreiirn 
state.*"  Again:  "If  this  case  is  not  with- 
in the  class  of  those  forbidden  bv  the  con- 
stitutional  guaranty  to  the  states  of  im- 
munity from  suits  in  Federal  tribunals,  it 
is  diflicult  to  conceive  the  frame  of  one 
which  would  be.  If  the  state  is  named  as 
a  defendant,  it  can  only  be  reached  either  by 
mesne  or  final  process  through  its  olhcers 
and  agents,  and  a  judgment  against  it  could 
neither  be  obtained  nor  enforced,  except  as 
the  public  conduct  and  government  of  the 
ideal  political  body  called  a  state  could  be 
reached  and  alfected  through  its  official  rep- 
resentatives. A  judgfiUMit  against  tlie^e  lat- 
ter, in  their  official  and  representative  ca- 
pacity, commanding  them  to  perform  oificial 
functions  <ui  Ixdialf  of  the  state  according 
to  the  diets! tes  and  decrees  of  the  court,  is, 
if  anything  can  be,  a  judicial  proceeding 
against  the  state  itself.  If  not,  it  may  well 
b<»  asked,  what  would  constitute  such  a  pro- 
et'i'tllng?  In  the  present  cases  the  decrees 
were  not  only  against  the  defendants  in 
their  ofjivial  capaeiti/,  but,  that  there  might 
be  no  mistake  as  to  the  nature  and  extent  of 
the  duty  to  be  performed,  also  against  their 
suc(  rs-ors  in  ollice."  Is  it  to  be  said  that 
an  o»'der  rei|uiring  the  attorney  general  of  a 
**st:ite  to  perform  certain  oPicial  t'uneli -n^j  l  88] 
on  bclmlf  of  the  state  is  a  suit  against  the 
state,  while  an  ord<T  forbidding  him,  an  at- 
torucy  ycnvral,  to  ])c»rn>rin  an  <»llicial  func- 
tion on  behalf  of  the  state,  is  not  a  suit 
ajrainst   the  state? 

f  he  leading  casi*  iipim  the  general  sid>ject, 
and  one  very  similar  in  many  important 
particulnrs  to  the  preM'iit  one,  is  Re  Ayers, 
123  U.  S.  44:J,  4Jh».  407,  50.1.  31  L.  ed.  210, 
226,  227,  229,  8  Sup.  Ct.  Rep.  164,  178, 
183.  The  facts  in  that  case  were  bri<'lly 
these:  The  legislature  of  Virginia,  in  ISS7, 
passed  an  act  which  holders  of  sundry  bonds 
and  tax-receivable  coupons  of  that  common- 
wealth alleged  to  be  in  violation  of  their 
rights  under  the  Constitution  of  the  United 
States.  They  instituted  a  suit  in  equity  in 
the  circuit  court  of  the  United  States 
against  the  attorney  general  and  auditor  of 
Virginia,  and  against  the  treasurers  and 
commonwealth  attorneys  of  counties,  cities. 
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and  towns  in  Virginia,  the  relief  asked  be- 
ing a  decree  enjoining  and  restraining  the 
Baid  state  officers,  and  each  of  them,  from 
bringing  or  commencing  any  suit  provided 
for  by  tlie  above  act  of  1887,  or  from  doing 
anything  to  put  that  act  into  operation. 
The  circuit  court  entered  an  ordor,  enjoin- 
ing the  attorney  general  of  Virginia  and 
each  and  all  the  state  officers  named  "from 
bringing  or  commencing  any  suit  against 
any  person  who  has  tendered  the  state 
of  Virginia's  tax-receivable  coupons  in 
payment  of  taxes  due  to  said  state,  as 
provided  for  and  directed  by  the  act  of  the 
legislature  of  Virginia,  approved  May  12th, 
1887."  Subsequently  the  circuit  court  of 
the  United  States  was  informed  that  the  at- 
torney general  of  Virginia  had  disobeyed  its 
order  of  injunction.  Thereupon  that  of- 
ficer was  ruled  to  show  cause  why  he  should 
not  be  fined  and  imprisoned.  He  responded 
to  the  rule,  admiiiing  that  after  being 
nerved  with  the  injunction  he  had  insti- 
tuted a  suit,  in  the  state  circuit  court, 
against  the  Baltimore  k  Ohio  Railroad 
Company,  to  recover  taxes  due  the  state, 
and  alleging  "that  he  instituted  the  said 
suit  brcause  he  was  thereunto  required  by 
the  act  of  the  general  assembly  of  Virginia, 
aforesaid,  and  because  he  l)elieved  this 
court  had  no  jurisdiction  whatever  to  award 
[187] the  injunction  'violated."  II^»  disclaimed 
any  intention  to  treat  tlic  court  with  dis- 
respect, and  stated  that  he  had  been  actuat- 
ed alone  by  the  desire  to  have  the  law  prop- 
erly administered.  He  was,  nevertheless,  ad- 
judged guilty  of  contempt,  was  required 
forthwith  to  dismi^3  the  suit  he  had 
brought,  was  fined  $500  for  contempt  of 
court,  and  committed  to  the  custodtj  of  the 
marshal  until  the  fine  was  paid,  and  until 
he  purged  himself  of  his  contempt  hi/  dis- 
missinp  the  suit  iu  the  state  eourt.  The  at- 
torney general  then  applied  directly  to  this 
court  for  a  writ  of  habeas  corpus,  which  was 
granted,  and  upon  hearing  he  was  released 
by  this  court  from  custody.  The  order  for 
his  discliargc  recited  that  the  suit  in  which 
the  injunctions  were  granted  was  "in  sub- 
stance and  in  law  a  suit  against  the  state 
of  Virginia,*'  and  "within  tl»e  prohibition 
of  the  11th  Amendment  to  the  Constitu- 
tion;" that  it  wjis  one  "to  whicli  the  judi- 
cial power  of  the  United  States  does  not  ex- 
tend;"' that  the  circuit  court  was  witimut 
jurisdiction  to  entertain  it;  tliat  all  its 
proceedings  in  the  exercise  of  jurisdiction 
were  null  and  void ;  that  it  had  no  author- 
ity or  jwwer  to  adjudge  the  attorney  gen- 
eral in  contempt;  and  tiiat  his  imprisonment 
was  without  authority  of  law.  In  the  opin- 
ion in  the  Ayers  Case  the  court  said:  "It 
follows,  therefore,  in  the  present  case,  that 
the  ])ersonal  act  of  the  petitioners  sought 
740 


to  be  restrained  by  the  order  of  the  circuit 
court,  reduced  to  the  mere  bringing  of  an 
action  in  the  name  of  and  for  the  state 
against  taxpayers,  who,  although  they  may 
have  tendered  tax-receivable  coupons,  are 
charged  as  delinquents,  cannot  be  alleged 
against  them  as  an  individual  act  in  viola- 
tion of  any  legal  or  contract  rights  of  such 
taxpayers."  Again:  "The  relief  sought  is 
against  the  defendants,  not  in  their  indi- 
vidual, but  in  their  repreaentativCy  capacity 
as  officers  of  the  state  of  Virginia.  The  acts 
sought  to  be  restrained  are  the  bringing  of 
suits  by  the  state  of  Virginia  in  its  own 
name  and  for  its  own  use.  If  the  state  had 
been  made  a  defendant  to  this  bill  by  name, 
charged  according  to  the  allegations  it  now 
contains, — supposing  that  such  a  suit  could 
be  maintained. — it  would  have  been  subject- 
ed "to  the  jurisdiction  of  the  court  by  proc-[lSS3 
ess  served  U|>on  its  governor  and  attorney 
general,  accordinir  to  the  precedents  in  such 
cases.  New  Jersey  v.  New  York.  5  Pet.  284, 
288.  200,  8  L.  e'd.  127-120;  Kentucky  v. 
Dennison,  24  How.  GG,  OG,  07,  IC  L.  ed.  717, 
725,  72G;  rule  5  of  1884.  108  U.  S.  574,  20 
L.  ed.  001,  .3  Sup.  Ct.  Kep.  vii.  If  a  decree 
could  have  been  rendereil  enjoining  the 
state  from  bringing  suits  against  its  tax- 
payers, it  would  have  operated  upon  the 
state  onlf/  through  the  officers  trho  by  law 
were  required  to  represent  it  in  bringing 
such  suits,  viz.,  the  present  defendants,  its 
attorney  general,  and  the  comnwnwcalth*» 
attorneys  for  the  sereral  counties.  For  a 
breach  of  such  an  injunction,  these  oflicers 
would  be  amenable  to  the  court  as  proceed- 
ing in  contempt  of  its  authority,  and  would 
he  liable  to  punishment  therefor  by  attaeli- 
ment  and  imprisonment.  The  nature  of  the 
case,  as  supposed,  is  identical  with  that  of 
the  case  as  actually  presented  in  the  bill, 
with  the  single  exception  that  the  state  is 
not  named  as  a  defendant.  How  else  con 
the  state  be  forbidden  by  judicial  process  to 
bring  actions  in  its  name,  except  by  con- 
straining the  conduct  of  its  officers,  its  at- 
torneys, and  its  agcntsf  And  if  all  such 
officers,  attorneys,  and  agents  are  personal- 
ly subjected  to  the  process  of  the  court,  so 
as  to  forbid  their  acting  in  its  behalf,  how 
can  it  be  said  that  the  state  itself  is  not 
subjected  to  the  jurisdiction  of  the  court  as 
an  actual  and  real  defendants*  Further: 
"The  very  object  and  purpose  of  the  11th 
Amendment  were  to  prevent  the  indignity  of 
subjecting  a  state  to  the  coercive  process  of 
judicial  tribunals  at  the  instance  of  private 
parties.  It  was  thought  to  be  neither  In- 
coming nor  convenient  that  the  several 
states  of  the  Union,  invested  with  that 
large  residuum  of  sovereignty  which  had 
not  been  delegated  to  the  United  States, 
should  be  summoned  as  defendants  to  an- 
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BW'CT  the  complaints  of  private  persons, 
"whether  citizens  of  other  states  or  aliens, 
or  that  the  course  of  their  public  policy 
and  the  administration  of  their  public  af- 
fairs should  be  subject  to  and  controlled  by 
the  members  of  judicial  tribunals  without 
thoir  consent,  and  in  favor  of  individual  in- 
terests. To  secure  the  manifest  purposes 
of  the  constitutional  exemption  guaranteed 

B9]*by  the  11th  Amendment  requires  that  it 
should  be  interpreted,  not  literally  and  too 
narrowly,  but  fairly,  and  with  such  breadtli 
and  largeness  as  effectually  to  accomplisli 
the  substance  of  its  purpose.  In  this  spirit 
it  must  be  held  to  cover,  not  onlv  suits 
brought  against  a  state  by  name,  but  those 
also  against  its  officers,  agents,  and  repre- 
sentatives xchere  the  state,  though  7wt  named 
as  such,  is  nevertheless  the  only  real  party 
against  tchich  alone  in  fact  the  relief  is 
asked,  and  against  which  the  judgment  or 
decree  effectively  operates.  But  this  is  not 
intended  in  any  way  to  impinge  upon  the 
principle  which  justifies  suits  against  in- 
dividual defendants,  who,  under  color  of  the 
authority  of  uncnuHtitutional  legislation  by 
the  state,  are  guilty  of  personal  trespasses 
and  irrougs,  nor  to  forbid  suits  against  of- 
ficers in  tlic'ir  otlicial  capacity  either  to  ar- 
rest or  direct  their  official  action  by  injunc- 
tion or  mandamus,  whore  such  suits  are 
auth()ri/o<l  by  law,  and  the  act  to  he  done  or 
omitted  is  purely  ministerial,  in  the  per- 
fomiance  or  omission  of  which  the  plaintiff 
has  a  legal  interest." 

It  is  said  that  the  Avers  Case  is  not  ap- 
plicable here,  because  the  orders  made  by 
the  Federal  circuit  court  had  for  their  ob- 
ject to  compel  Virginia  to  perform  its  con- 
tract with  bondholders,  which  is  not  this 
case.  But  that  difference  Iwtween  the  Ayers 
Case  and  this  case  cannot  affect  the  princi- 
ple involved.  The  proceeding  against  the 
attorn»'y  general  of  Virginia  had  for  its  ob- 
ject to  compel,  by  indirection,  the  perform- 
ance of  the  contract  which  that  common- 
wealth was  alleged  to  have  made  with  bond- 
holders,— such  performance,  on  the  part  of 
the  state,  to  be  effected  by  means  of  orders 
in  a  Federal  circuit  court  directly  control- 
ling the  official  action  of  that  officer.  The 
proceeding  in  the  Perkins-Shepard  suit 
against  the  attorney  general  of  Minnesota 
had  for  its  object,  by  means  of  orders  in  a 
Federal  circuit  court,  directed  to  that  of- 
ficer, to  control  the  action  of  that  state  in 
reference  to  the  enforcement  of  certain 
statutes  by  judicial  proceedings  commenced 
in  its  own  courts.  The  relief  sought  in 
each  case  was  to  control  the  state  by  con- 

\0}trolling  the  conduct  of  its  law  officer,  *against 
its  icill.  I  cannot  conceive  how  the  pro- 
ceeding against  the  attorney  general  of 
Virginia  could  be  deemed  a  suit  against 
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that  state,  and  yet  the  proceeding  against 
the  attorney  general  of  Minnesota  is  not  to 
be  deemed  a  suit  against  Minnesota,  when 
the  object  and  effect  of  the  latter  proceed- 
ing was,  beyond  all  question,  to  shut  that 
state  entirely  out  of  its  own  courts,  and 
prevent  it,  through  its  law  officer,  from  in- 
voking their  jurisdiction  in  a  special  mat- 
ter of  public  concern,  involving  official 
duty,  al>out  which  the  state  desired  to  know 
the  views  of  its  own  judiciary.  In  my 
opinion  the  decision  in  the  Avers  Case  de- 
termines this  case  for  the  petitioner. 

More  directly  in  point,  perhaps,  for  the 
petitioner  Young,  is  the  case  of  Fitts  v.  Mc- 
Ghee,  172  U.  S.  510.  628-5.30,  43  L.  ed.  535. 
54 1 ,  542, 19  Sup.  Ct.  Rep.  269,  274,  275.  That 
suit  was  brought  by  the  receivers  of  a  rail- 
road ccmi>any  against  the  governor  and  at- 
torney general  of  Alabama.  Its  object  was 
to  prevent  the  enforcement  of  the  provi- 
sions of  an  Alabama  statute  prescribing  the 
maximum  rates  of  toll  to  be  charged  on  a 
certain  bridge  across  the  Tennessee  river. 
The  statute  imposed  a  penalty  for  each  time 
that  the  ownirs,  lessees,  or  operators  of  the 
bridge  demanded  or  received  any  higher  rate 
of  toll  than  was  prescrilud  by  it.  Tlie  re- 
lief asked  was  an  injunction  prohibiting 
the  governor  and  attorney  general  of  tlie 
state  and  all  other  {lersons  from  instituting 
any  proceeding  against  the  complainants,  or 
either  of  them,  to  enforce  the  statute.  An 
injunction,  as  jirayed  for,  was  granted.  In 
the  progress  of  the  cause  the  solicitor  of 
the  district  in  which  the  case  was  |)cnding 
was  made  a  defendant  and  the  injunction 
was  extended  to  him.  By  amended  plead- 
ings it  was  made  to  appear  that  the  toll- 
gate  keepers  at  the  public  crossing  of  the 
bridge  were  indicted  for  collecting  tolls  in 
violation  of  the  statute.  In  the  progress  of 
the  cause  the  plaintiffs  dismissed  the  case 
as  to  the  state,  and  the  cau.se  was  discon- 
tinued as  to  the  governor.  But  the  case 
was  heard  upon  the  motion  to  dismiss  the 
bill  upon  the  ground  that  the  suit  was  one 
against  the  state,  in  violation  of  the  Con- 
stitution of  the  United  States. 

•After  stating  the  principles  settled  in  the[191 
Ayers  Case  and  in  other  cases  this  court 
said:  "If  these  principles  be  applied  in  the 
present  ease,  there  is  no  escape  from  the 
conclusion  that,  although  the  state  of  Ala- 
bama was  dismissed  as  a  party  defendant, 
this  suit  against  its  officers  is  really  one 
against  the  state.  As  a  state  can  act  only 
by  its  officers,  an  order  restraining  those 
officers  from  taking  any  steps,  by  means  of 
judicial  proceedings,  in  execution  of  the 
statute  of  February  9,  189S,  is  one  which 
restrains  the  state  itself,  and  the  suit  is 
consequently  as  much  against  the  state  as  if 
the  state  were  named  as  a  party  defendant 
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oil  the  record.  If  the  individual  defendants 
beld  possession  or  were  about  to  take  pos- 
session of,  or  to  commit  any  trespass  upon, 
any  property  belonging  to  or  under  the  con- 
trol of  the  plaintiffs,  in  violation  of  the  lat- 
ter's  constitutional  rights,  they  could  not 
resist  the  judicial  determination,  in  a  suit 
against  them,  of  the  question  of  the  right 
to  such  possession  by  simply  asserting  that 
they  held  or  were  entitled  to  hold  the  prop- 
erty in  tlieir  capacity  as  officers  of  the  state. 
In  the  case  supposed,  they  would  be  com- 
pelled to  make  good  the  state's  claim  to  the 
pro|K*i'ty,  and  could  not  shield  themselves 
against  suit  because  of  their  official  charac- 
ter. Tindal  v.  Wesley,  167  U.  S.  204,  222, 
42  L.  ed.  137,  143,  i7  Sup.  Ct.  Rep.  770. 
No  such  case  is  before  us."  Again,  in  the 
same  case:  ''It  is  to  be  observed  that  nei- 
ther the  attorney  general  of  Alabama  nor 
the  solicitor  of  the  eleventh  judicial  circuit 
of  the  state  appear  to  have  been  charged  by 
law  with  any  special  duty  in  connection 
with  the  act  of  February  9,  1895.  In  sup- 
port of  the  contention  that  the  present  suit 
is  not  one  against  the  state,  reference  was 
made  by  counsel  to  several  cases,  among 
which  were  Poindexter  v.  Circenhow,  114  U. 
S.  270,  29  L.  ed.  185,  5  Sup.  Ct.  Rep.  903, 
962;  Allen  v.  Baltimore  &  O.  R.  Co.  114  U. 
S.  311,  29  L.  ed.  200.  5  Sup.  Ct.  Rep.  925, 
962;  Pennoyer  v.  McConnaughy,  140  U.  S. 
1,  35  L.  ed.'soa,  11  Sup.  Ct.  Rep.  699;  Re 
Tyler,  149  U.  S.  104,  37  L.  ed.  089,  13  Sup. 
Ct.  Rep.  785 ;  Reagan  v.  Farmors'  I^oan  &  T. 
Co.  154  U.  S.  362,  388,  38  L.  ed.  1014,  1020, 
4  Inters.  Com.  Rep.  500,  14  Sup.  Ct.  Rep. 
1047;  Scott  V.  Donald,  165  U.  S.  58,  41  L. 
ed.  632,  17  Sup.  Ct.  Rep.  265;  and  Smyth 
▼.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418.  l^pon  examination  it 
will  be  found  that  the  defendants  in  each 
of  those  canes  wore  oHicerH  of  the  state,  es- 
pecially charged  with  the  execution  of  a 
[19S]8tate  enactment  'alleged  to  be  unconstitu- 
tional, but  under  the  authority  of  which, 
it  was  averred,  they  were  committing  or 
were  about  to  commit  some  specific  wrong 
or  trrspasSj  to  the  injury  of  the  plaintiff's 
rights.  There  is  a  wide  difference  between 
a  suit  against  individuals,  holding  official 
positions  under  a  state,  to  prevent  them,  un- 
der the  sanction  of  an  unconstitutional 
statute,  from  committing,  by  some  positive 
act,  a  wrong  or  trespass,  and  a  suit 
against  officers  of  a  state  merely  to 
test  the  constitutionality  of  a  state  stat- 
ute, in  the  enforcement  of  which  those  of- 
ficers will  act  only  hy  formal  judicial  pro- 
ceedings in  the  courts  of  the  state. 
In  the  present  case,  as  we  have  said, 
neither  of  the  state  officers  named  held 
any  special  relation  to  the  particular 
statute  alleged  to  be  unconstitutional. 
742 


They  were  not  expressly  directed  to 
see  to  its  enforcement.  If,  because  they 
were  law  officers  of  the  state,  a  case 
could  be  made  for  the  purpose  of  testing 
the  constitutionality  of  the  statute,  by  an 
injunction  suit  brought  against  them,  then 
the  constitutionality  of  every  act  passed  by 
the  legislature  could  be  tested  by  a  suit 
against  the  governor  and  attorney  general 
based  upon  the  theory  that  the  former,  af 
the  executive  of  the  state,  was,  in  a  general 
sense,  charged  with  the  execution  of  all  its 
laws,  and  the  latter,  as  attorney  general, 
might  represent  the  state  in  litigation  in- 
volving the  enforcement  of  its  statutes. 
That  would  be  a  very  convenient  way  for 
obtaining  a  speedy  judicial  determination 
of  questions  of  constitutional  law  which 
may  be  raised  by  individuals,  but  it  is  a 
mode  which  cannot  be  applied  to  the  states 
of  the  Union  consistently  with  the  funda- 
mental principle  that  they  cannot,  without 
their  assent,  be  brought  into  any  court  at 
the  suit  of  private  persons.  If  their  of- 
ficers commit  acts  of  trespass  or  wrong  to 
the  citizen,  they  may  be  individually  pro- 
ceeded against  for  such  trespasses  or  wrong. 
Under  the  view  we  take  of  the  question,  the 
citizen  is  not  without  effectivo  remedy,  when 
proceeded  against  under  a  legislative  en- 
actment void  for  repugnancy  to  the  supreme 
law  of  the  land;  for,  whatever  the  form  of 
proceeding  against  him,  he  can  make  his  de- 
fense upon  the  *ground  that  the  statute  is[l! 
unconstituional  and  void.  And  that  question 
can  be  ultimately  brought  to  this  court  for 
final  determination."  I  am  unable  to  distin- 
guish that  case,  in  principle,  from  the  one 
now  before  us.  The  Fitts  Case  is  not  over- 
ruled, but  is,  I  fear,  frittered  away  or  put 
out  of  sight  by  unwarranted  distinctions. 

Two  cases  in  this  court  are  much  relied 
on  to  support  the  proposition  that  the  Per- 
kins-Shepard  suit  in  the  circuit  court  is  not 
a  suit  against  the  state.  I  refer  to  Rea;?an 
V.  Farmers'  Loan  &  T.  Co.  154  U.  S.  302. 
38  L.  ed.  1014,  4  Inters,  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047,  and  Smyth  v.  Ames,  169 
U.  S.  406,  472,  42  L.  ed.  819.  836,  18  Sup. 
Ct.  Rep.  418,  422.  But  each  of  those  cases 
differs  in  material  respects  from  the  one  in- 
stituted by  Perkins  and  Shepard  in  the 
court  below.  In  the  Reagan  Case  it  appears 
that  the  very  act  under  which  the  railroad 
commission  proceeded,  authorized  the  rail- 
road company,  or  any  interested  party,  if 
dissatisfied  with  the  action  of  the  commis- 
sion in  establishing  rates,  to  bring  suit 
against  that  commission  in  any  court,  in  a 
named  county,  with  right  to  appeal  to  a 
higher  court.  This  court  when  combating 
the  suggestion  that  only  the  state  court  had 
jurisdiction  to  proceed  against  the  commis- 
sion, and  give  relief  in  respect  of  the  rates 
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it  established,  said:  "It  may  be  laid  down 
as  a  general  proposition  that,  whenever  a 
citi/.en  of  a  state  can  go  into  the  courts  of 
a  state  to  defend  his  property  against  the  il- 
legal acts  of  its  officers,  a  citizen  of  another 
state  may  invoke  the  jurisdiction  of  the 
Federal  courts  to  maintain  a  like  defense. 
A  state  cannot  tie  up  a  citizen  of  another 
state,  having  property  rights  within  its  ter- 
ritory invaded  by  unauthorized  acts  of  its 
own  officers,  to  suit  for  redress  in  its  own 
courts.  Give  a  case  where  a  suit  can  be 
maintained  in  tlie  courts  of  the  state  to  pro- 
tect property  rights,  a  citizen  of  another 
state  may  invoke  the  jurisdiction  of  the 
Federal  courts.  ...  It  comes,  therefore, 
within  the  very  terms  of  the  act.  Tt  cannot 
be  aoubted  that  a  state,  like  any  other  gov- 
ernment, can  waive  exemption  from  suit." 
The  declaration  of  the  court  in  the  Hcagan 
Case,  that  tliat  suit  was  not,  within  the  true 
04]nieaning  of  the  lltli  *Aniendment.  to  br  re- 
garded as  a  suit  against  tlie  state,  must 
therefore  be  taken  in  connection  with  the 
declaration  in  the  same  case  that  the  state 
having  consented  tliat  the  c<immisHion  might 
be  sued  in  one  of  its  own  courts,  in  respect 
of  the  rates  established  by  the  statute,  must 
be  taken  to  have  waived  its  immunity  from 
suit  in  the  circuit  court  of  the  Tnitt'd  States 
sitting  in  Texas.  In  Smyth  v.  Ames,  above 
cited,  which  was  a  suit  in  a  circuit  court 
of  the  V^nited  States,  involving  the  etmstitu- 
tional  validitv  of  ctTlain  ratos  established 
for  railroads  in  Xel)rasl)a.  it  a]>in»ared  that 
the  statute  cxjirrssly  autiiorizcd  any  rail- 
road company  iluiniing  that  the  ratios  were 
unreasonable  to  bring  an  action  against  the 
Mtatc  before  tlie  supreme  court,  in  the  name 
of  the  railroad  eoni])any  or  companies  bring 
inff  the  same.  Thus,  the  state  of  Nebraska 
waivrd  its  inununity  from  suit,  and  having 
authorized  a  suit  against  itself  in  one  of  its 
courts,  in  resju'ct  of  the  rates  ihen*  in  (pies- 
tion.  it  could  not,  according  to  the  decision 
in  the  Keagan  Case,  deny  its  liability  to  like 
suit  in  a  court  of  the  I'nited  Slates.  It  is 
true  that  this  court,  in  it^  opinion  in  Smyth 
v.  Ames,  did  not  lay  any  special  stress  on 
the  fact  that  Nebraska,  by  the  statute, 
agreed  that  it  might  be  sued,  but  it  took 
cs)>eeial  care  in  its  extended  statement  of 
the  case  to  bring  out  that  fact.  Its  silence 
on  that  point  is  not  extraordinary,  in  view 
of  the  fact,  as  appears  from  the  opinion  of 
this  court,  that  the  question  whether  that 
suit  was  to  be  deemed  one  against  the  state 
was  not  discussed  at  the  bar  by  the  Nebras- 
ka state  board.  \\e  there  quoted  from  the 
Rea<;an  Case  these  words:  "Whenever  a  cit- 
iien  of  a  state  can  go  into  the  courts  of  a 
state  to  defend  his  property  against  the  il- 
legal acts  of  its  oflicers.  a  citizen  of  another 
■tate  may  invoke  the  jurisdiction  of  the  Fed- 
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eral  courts  to  maintain  a  like  defense.  A 
state  cannot  tie  up  a  citizen  of  another  state, 
having  property  rights  within  its  territory 
invaded  by  unauthorized  acts  of  its  own  offi- 
cers, to  suits  for  redress  in  its  own  courts." 
That  the  Reagan  and  Smyth  Cases  did  not 
go  as  far  as  is  now  claimed  for  them  is 
made  clear  by  the  later  case  of  Fitts  v. 
McGhee,  already  referred  'to,  in  which  the[195J 
doctrines  of  Re  Ayers  were  reaffirnuul  and 
applied. 

We  may  refer  in  this  connection  to  Gunter 
v.  Atlantic  Coast  Line  R.  Co.  200  U.  S.  273, 
291,  60  L.  ed.  477,  486,  26  Sup.  Ct.  Rep. 
252,  259,  in  which  case  one  of  the  points 
made  was  that  the  circuit  court  of  the  Unit- 
ed States  had  no  power  to  restrain  the  attor- 
ney general  of  South  Carolina  and  th?  coun- 
sel associated  with  him  from  prosecuting  in 
the  state  courts  actions  authorized  bv  the 
laws  of  the  state,  and  hence  that  the  court 
erred  in  awarding  an  injunction  against 
said  oflicers.  This  court  said:  "Support  for 
the  proposition  is  rested  upon  the  terms  of 
the  1 1th  Amendment  and  the  provisions  of 
S  720  of  the  Uovised  Statutes  (U.  S.  Comi». 
Stat.  1001.  p.  581).  forbidding  the  granting 
of  a  writ  by  any  court  of  the  I'nited  States 
to  stay  proceedings  in  any  court  of  a  slate, 
except  in  cases  where  such  iiijnnetion  may 
be  authorized  by  any  law  relating  to  pro- 
ceedings in  bankruptcy.  The  s«>undne-s  of 
the  tloctrine  relied  ujum  is  undoubted.  IJ  • 
Ayers.  123  I'.  S.  443.  31  L.  ed.  2l(i.  8  Sup. 
Ct.  Kep.  ir.4:  Kitts  v.  .McCJhee.  172  U.  S,  .'.IH. 
43  L.  ed.  535.  19  Sup.  Ct.  Kep.  20'.».  Tiie 
dilliculty  is  that  the  doctrine  is  inapplita- 
ble  to  tliis  case.  Section  720  o(  liie  Ite- 
vi.sed  Statutes  was  oriuiuallv  adopt(»<l  in 
1703,  whilst  the  11th  Aniemliuent  wa>  in 
procrss  of  formation  in  Congress  Utr  sub- 
misHion  tu  the  states,  and  long,  therefore,  be 
fore  the  ratification  of  that  Ainentlment. 
The  restrictions  embodied  in  the  section 
were,  therefore,  but  a  partial  acconipllsli- 
nieiit  of  the  more  comprehensive  result  ef- 
fectuate<l  by  the  proiiibitions  of  tlie  11th 
Amendment.  Hotli  the  statute  and  the 
amendment  relate  to  the  power  of  courts  of 
the  United  States  to  deal,  ugiiinst  the  will 
and  consent  of  a  state,  with  conlrover>»i«'H  Im»- 
tween  it  an<l  individuals.  None  of  tlie  pro- 
hibitions, therefore,  of  the  Amendment  or 
of  the  statute  relate  to  the  power  of  a  Fed- 
eral court  to  administer  relief  in  causes 
where  juris<liction  as  to  a  state  and  its  olTi- 
cers  has  been  acquired  as  a  result  of  the  ml- 
untary  action  of  the  state  in  subinitting  its 
rights  to  judicial  determination.  To  c<m- 
found  the  two  classes  of  cases  is  but  to  ovor 
look  tiu*  distinction  which  exists  b;»tween 
the  power  of  a  court  to  deal  with  a  subjret 
over  which  it  has  ^jurisdiction  and  its  want[19€] 
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of  authority  to  entertain  a  controversy  as 
to  which  jurisdiction  is  not  possessed." 

Counsel  for  the  railway  company  placed 
some  reliance  on  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  18,  35  L.  ed.  363,  368,  11  Sup. 
Ct.  Rep.  699,  704,  in  which  the  previous 
cases  on  the  general  subject  of  suits  against 
the  states  were  classified.  That  case  was  a 
suit  in  equity  against  certain  parties  "who, 
under  the  Constitution  of  Oregon,  as  gov- 
ernor, secretary  of  state,  and  treasurer  of 
Atate,  comprised  the  board  of  land  commis- 
sioners of  that  state,  to  restrain  and  enjoin 
them  from  selling  and  conveying  a  largi* 
an^ount  of  land  in  that  state,  to  which  the 
appellee  asserted  title."  That  suit,  in  view 
of  the  nature  of  the  relief  asked,  and  of  the 
relations  of  the  defendants  to  the  matters 
involved,  was  held  not  to  be  one  against  the 
state  within  the  meaning  of  the  11th  Amend- 
ment. But  after  a  review  of  the  facts  the 
court,  as  explanatory  of  the  conclusion 
reached  by  it,  took  especial  care  to  observe: 
"^In  this  connection  it  must  be  borne  in  mind 
that  this  suit  is  not  nominally  against  the 
ipovernor,  secretary  of  state,  and  treasurer, 
as  such  officers,  but  against  them  collectively, 
as  the  board  of  land  commissioners."  The 
present  suit  is,  in  terms,  against  Young  ''as 
attorney  general  of  Minnesota,*'  and  the  de- 
cree was  sought  against  him  as  such  officer; 
not  against  him  individually,  or  as  a  mere 
administrative  officer  charged  with  certain 
duties. 

One  of  the  cases  cited  in  support  of  the  de- 
cision now  rendered  is  Missouri,  K.  &  T.  R. 
Co.  V.  Missouri  R.  &  Warehouse  Comrs.  (Mis- 
souri, K.  &  T.  R.  Co.  V.  Hickman)  183  U.  S. 
53,  58,  69,  46  L.  ed.  78,  83,  84,  22  Sup.  Ct. 
Rep.  18.  20.  But  although  that  particular 
suit  was  held  not  to  be  one  against  the  .state, 
the  case,  in  respect  of  the  principles  an- 
nounced by  the  court,  is  in  harmony  with 
the  views  I  have  expressed.  For  the  court 
there  says:  "Was  the  state  the  real  party 
plaintiff?  It  was  at  an  earlv  dav  held  bv 
this  court,  construing  the  11th  Amendment, 
that,  in  all  cases  where  jurisdiction  depends 
on  the  party,  it  is  the  party  named  in  the 
record.  Osbom  v.  Bank  of  United  States, 
9  Wheat.  738,  6  L.  ed.  204.  But  that  techni- 
cal construction  has  vielded  to  one  more  in 

to 

(197]consonance  with  the  ^spirit  of  the  Amend- 
ment, and  in  Re  Ayers,  supra,  it  was  ruled 
upon  full  consideration  that  the  Amendment 
covers  not  only  suits  against  a  state  by 
name,  but  those  also  against  its  officers, 
agents,  and  representatives  where  the  state, 
though  not  named  as  such,  is  nevertheless 
the  only  real  party  against  which  in  fact  the 
relief  is  asked,  and  against  which  the  judg- 
ment or  decree  effectively  operates.  And 
that  construction  of  the  Amendment  has 
since  been  followed."  In  the  present  case, 
744 


the  state,  although  not  named  on  the  record 
as  a  party,  is  the  real  party  whose  action 
it  is  sought  to  control. 

There  are  other  cases  in  this  court  in 
which  the  scope  and  meaning  of  the  11th 
Amendment  were  under  consideration,  but 
they  need  not  be  cited,  for  they  are  well 
known.  They  are  all  cited  in  Re  Ayers,  123 
U.  S.  443,  600,31  L.  ed.  216,228,  8  Sup.  Ct. 
Rep.  164,  180.  *<The  vital  principle  in  all 
such  cases,"  this  court'  said  in  the  Ayers 
Case,  ''is  that  the  defendants,  though  pro- 
fessing to  act  as  officers  of  the  state,  arc 
threatening  a  violation  of  the  personal  or 
property  rights  of  the  complainant,  for 
(vhich  they  are  personally  and  individually 
liable,"  or  cases  in  which  the  officer  sued 
refused  to  perform  a  purely  ministerial  duty, 
about  which  he  had  no  discretion  and  in  the 
performance  of  which  the  plaintiff  had  a 
direct  interest.  The  case  before  us  is  alto- 
gether different.  The  statutes  in  question 
did  not  impose  upon  the  attorney  general 
of  Minnesota  any  special  duty  to  see  to 
their  enforcement.  In  bringing  the  manda- 
mus suit  he  acted  under  the  general  authori- 
ty inhering  in  him  as  the  chief  law  officer 
of  his  state.  He  could  not  become  person- 
ally liable  to  the  railway  company  simply 
because  of  his  bringing  the  mandamus  suit. 
The  attorney  general  stated  that  all  he  did, 
or  contemplated  doing,  was  to  bring  the 
mandamus  suit.  The  mere  bringing  of  such 
a  suit  could  not  be  alleged  against  him  as 
an  individual,  in  violation  of  any  legal  right 
of  the  railway  company  or  its  shareholders. 
Re  Ayers,  123  U.  S.  443,  496,  31  L.  ed.  216, 
220,  8  Sup.  Ct.  Rep.  164.  The  plaintiffs 
recognized  this  fact,  and  hence  did  not  pro- 
ceed in  their  suit  upon  the  ground  that  the 
defendant  was  individually  liable.  They 
sued  him  only  as  attorney  general,  *and[l' 
sought  a  decree  against  him  in  his  official 
capacity,  not  otherwise. 

Some  reference  has  been  made  to  Ex  parte 
Royall,  117  U.  S.  241,  29  L.  ed.  868,  6  Sup. 
Ct.  Rep.  734,  and  other  cases,  that  affirm 
the  authority  of  a  Federal  court,  under  ex- 
isting statutes,  to  discharge  upon  habeas 
corpus,  from  the  custody  of  a  state  officer, 
one  who  is  held  in  violation  of  the  Federal 
Constitution  for  an  alleged  crime  against 
a  state.  Those  cases  are  not  at  all  in  point 
in  the  present  discussion.  Such  a  habeas 
corpus  proceeding  is  ex  parte,  having  for 
its  object  only  to  inquire  whether  the  ap- 
plicant for  the  writ  is  illegally  restrained 
of  his  liberty.  If  he  is,  then  the  state  of- 
ficer holding  him  in  custody  is  a  trespasser, 
and  cannot  defend  the  wrong  or  tort  com- 
mitted by  him,  by  pleading  his  official  char- 
acter. The  power  in  a  Federal  court  to  dis- 
charge a  person  from  the  custody  of  a  tres- 
passer may  well  exist,  and  yet  the  court 
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have  no  power  in  a  suit  before  it,  by  an 
order  directed  againnt  the  attorney  general 
of  a  state,  as  such,  to  prevent  the  state 
from  being  represented  by  that  officer,  as  a 
litigant  in  one  of  its  own  courts.  The  for- 
mer cases,  it  may  be  argued,  come  within 
the  decisions  which  hold  that  a  suit  which 
only  seeks  to  prevent  or  restrain  a  tres- 
pass upon  property  or  person  by  one  who 
happens  to  be  a  state  officer,  but  is  pro- 
ceeding in  violation  of  the  Constitution  of 
the  United  States,  is  not  a  suit  against  a 
state  within  the  meaning  of  the  11th 
Amendment,  but  a  suit  against  the  tres- 
passer or  wrongdoer.  But  the  authority 
of  the  Federal  court  to  protect  one  a«^ainHt 
a  trespass  committed  or  about  to  be  con;- 
mitted  by  a  state  officer,  in  violation  of  the 
Constitution  of  the  United  States,  is  very 
dilTirent  from  the  power  now  asserted,  and 
recognized  by  this  court  as  existing,  to 
shut  out  a  sovereign  state  from  its  own 
courts  by  the  device  of  forbidding  its  attor- 
ney general,  under  the  penalty  of  fine  and 
imprisonment,  from  appearing  in  such 
courts  in  its  behalf.  The  mere  bringing  of 
a  fniit  on  behalf  of  a  statCy  by  itn  attorney 
general^  cannot  (this  court  has  decided  in 
the  Ayers  Case)  make  that  officer  a  tres- 
99]pa8ser  and  individually  liable  to  the  *party 
sued.  To  enjoin  him  from  representing 
the  state  in  such  suit  is  tlierefore,  for  every 
practical  or  legal  purpose,  to  enjoin  the 
state  itself.  This  court,  in  Re  Debs,  158  U. 
S.  504,  684,  39  L.  ed.  1092,  1102,  15  Sup. 
Ct.  Rep.  900,  906,  said:  "Every  govern- 
ment, intrusted,  by  the  very  terms  of  its 
being,  with  powers  and  duties  to  be  exer- 
cised and  disehargi'd  for  the  general  wel- 
fare, has  a  right  to  apply  to  its  own  courts 
for  any  proper  a  assistance  in  the  exercise  of 
the  one  and  the  discharge  of  the  other,  and 
it  is  no  siiHicirnt  answer  to  its  appeal  to 
one  of  those  courts  (hat  it  has  no  pecuniary 
Interest  in  thf^  matter.  The  obligations 
which  it  is  under  to  promote  the  interest 
of  all,  and  to  prevent  the  wrongdoing  of 
one  resulting  in  injury  to  the  general  wel- 
fare, is  often  of  itself  sufficient  to  give  it 
a  standing  in  court.  This  proposition  in 
acme  of  its  relations  has  heretofore  received 
the  sanction  of  this  court.'*  If  there  be 
one  power  that  a  state  possesses,  which 
ought  to  be  deemed  beyond  the  control,  in 
any  mode,  of  the  national  government  or  of 
any  of  its  conrts,  it  is  the  power  by  judicial 
proceedings  to  appear  in  its  own  courts, 
by  its  law  officer  or  by  attorneys,  and  seek 
the  guidance  of  those  courts  in  respect  of 
matters  of  a  justiciable  nature.  If  the 
state  court,  by  its  judgment,  in  such  a 
suit,    should    disregard    the    injunctions    of 


would  be  subject  to  review  by  this  court 
upon  writ  of  error  or  appeal. 

It  will  be  well  now  to  look  at  the  course 
of  decisions  in  other  Federal  courts. 

Attention  is  first  directed  to  Arbuckle  v. 
Blackburn,  65  L.R.A.  864,  871,  51  C.  C.  A. 
122,  130,  113  Fed.  616,  622,  which  was  a 
suit  in  equity,  one  of  the  principal  objects 
of  which  was  to  restrain  the  enforcement 
of  an  act  of  the  Ohio  legislature  re- 
lating to  food  products,  particularly 
of  a  named  coffee  in  which  the  plaintiffs 
were  interested.  The  circuit  court  of  ap- 
peals held  that  the  bill  was  properly  dis- 
missed, saying,  among  other  things: 
"What,  then,  is  the  object  of  the  injunc- 
tion sought  in  this  case?  It  is  no  more  or 
less  than  to  restrain  the  officer  of  the  state 
from  bringing  prosecutions  for  violations 
of  an  act  wiiich  such  officer  *is  expressly [200] 
charged  to  enforce  in  the  only  way  he  is 
authorized  to  proceed, — by  bringing  crimi- 
nal prosecutions  in  the  name  of  the  state. 
This  is  virtually  to  enjoin  the  state  from 
proc(H^ding  through  its  duly  qualified  and 
acting  officvrs.  If  the  food  commissioner 
may  be  enjoined  from  instituting  such 
prosecutions,  why  may  not  the  prosecuting 
attorney,  or  any  olficer  of  the  state,  charged 
with  the  execution  of  the  criminal  laws  of 
the  state?  While  the  state  may  not  he 
sued,  if  the  bill  can  be  sustained  against  its 
officers,  it  is  as  effectually  prevented  from 
proceeding  to  enforce  its  laws  as  it  would 
be  b}'  an  action  directly  against  the  state. 
This  view  of  the  case,  in  our  judgment,  is 
amply  sustained  by  the  cases  above  cited, 
and  by  the  later  case  of  Fitts  v.  McGliec, 
172  U.  S.  516,  43  L.  ed.  535,  19  Sup.  Ct. 
Rep.  269.  .  .  .  In  so  far  as  this  ac- 
tion seeks  an  injunction  against  the  re- 
spondent from  proceeding  to  enforce  by 
prosecution  the  provisions  of  the  statutes 
of  Ohio  above  cited,  the  courts  of  the 
United  States  are  deprived  of  jurisdiction 
by  the  llth  Amendment  to  the  Constitu- 
tion." 

In  Union  Trust  Co.  v.  Stearns,  119  Fed. 
790,  791.  792,  795,  the  circuit  court  of  the 
United  Statrs  for  the  district  of  Rhode 
Island  had  occasion  to  consider  the  scope 
of  the  llth  Amendment.  The  case  related 
to  a  statute  regulating  the  hours  of  labor 
of  certain  employees  of  street  railways,  and 
imposing  a  fine  for  a  violation  of  its  pro- 
visions. The  court,  upon  an  elaborate  re- 
view of  all  the  cases  in  this  court,  dismissed 
the  action.  The  defendants  Stearns  and 
Greenough  were,  respectively,  the  attorney 
general  and  assistant  attorney  general  of 
the  state.  They  were  not  named  in  the  act, 
nor  charged  with  any  special  duty  in  con- 
nection therewith.     The  court  said:     'The 


the    Federal    Constitution,    that    judgment    purpose   of   the   present  bill,   in   substance 
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and  effect,  is  to  enjoin  the  state  of  Rhode  "But  it  may  be  said,  if  the  court  holds  that 
Island  from  the  enforcement  of  a  penal  no  remedy  of  this  sort  will  lie  in  the  cir 
statute.  Indictments  under  the  act  are  cuit  court  of  the  United  States  to  prevent 
brought  in  the  name  and  on  behalf  of  the  this  breach  of  a  contract  by  the  itate  of 
state,  for  the  protection  of  the  state.  These  West  Virginia  by  means  of  the  machinery 
defendants,  the  attorney  general  and  his  of  a  law  violative  of  the  Constitution  of 
assistant,  merely  represent  the  state  in  such  the  United  States,  how  are  the  rights  of 
proceedings.  They  are  simply  the  officers  corporations  to  be  preserved?  The  answer 
[101]and  agents  of  the  state.  It  is  not  as  *in-  is  that  such  alleged  unconstitutionality  is 
dividuals,  but  solely  by  virtue  of  their  hold-  matter  of  defense  to  any  suit  brought  for 
ing  such  offices,  that  they  prefer  and  prose-  the  forfeiture  of  complainant's  charter,  and 
cute  indictmenU  in  the  name  of  the  state,  could  be  set  up  as  an  answer  and  defense  to 
A  state  can  only  act  or  be  proceeded  against  ^^y  *>»"  brought  for  that  purpose;  and, 
through  its  officers.  If  a  decree  could  be  »^  ^he  highest  court  of  the  sUte  ruled  ad- 
entered  against  the  state  of  Rhode  Island,  versely  to  that  contention,  appeal  would  lie 
enjoining  prosecutions  under  this  act,  it  *<>  the  Supreme  Court  of  the  United  Stotes. 
could  only  operate  against  the  state  ^^  **>«  <»««  <»"  ^  removed  to  the  circuit 
through  enjoining  these  defendants.  An  or-  ^"^^  ^^  ^^^  United  States  if  it  presents  a 
der  restraining  the  attorney  general  and  ^ase  arising  under  the  Constitution  or  Uws 
his  assistant  from  the  enforcement  of  this  ^^  ^^^  United  States." 

statute    is   an    order    restraining   the   state  ^  well-considered  case   is  that  of  West- 

itself.     Tlio    present   suit,   therefore,    is   as  ^^'^  U.  Teleg.  Co.  v.  Andrews,  154  Fed.  95. 

much  against  the  state  of  Rhode  Island  as  ^^^\ /^  ^^tu^'T          .^^S^^V^  «>"'I^"y 

if    the    state    itself    were    named    a    party  «^"S^»*    ^y  .^i"    ^    !^"J^>"  ,^.^?    prosecuting 

defendant."     After   referring  to  Re  Ayers,  attorneys  of  the  various  judicial  circuits  of 

and  Fitts  V.  McOhee,  and  upon  a  review  of  Arkansas   fronj   instituting  any   proceeding 

the  cases,   the  court   proceeded:      "The  de-  ^^^  ^"^^^'f,'^"  its   failure  or   refusal  to 

fendants    Stearns    and    Greenough    hold    no  comply  with  the  provisions  of  an  act  of  the 

special  relation  to  the  act  of  June  1,  1902.  legislature  of  Arkansas  relating  to  foreign 

They    are    not    specially    charged    with    its  corporations   doing   business   m    that   state 

execution.     They  are  not  tlierebv  constituted  ^"^  ^''''}«  ^^«'  «^-  ,J^«  ^' »  ^*>*^«^  ^^'^} 

«  u  «-j  ^-  -         .    .          ..,      ^    •   •  i.     A-  the    various    prosecuting    attorneys    would, 

a  board  or  commission  with  administrative  ,              ^     •     :.     .     ^-^   ^ 

powers,  nor  aro   tl.ev,   as   individuals,   and  ""'''''»,  'e»t"""^<».    '""ftutf    numerous   ac- 

apart    from    tl.e    oflicial    authority    undor  tions  for  the  recovery  of  the  pena  ties  pre- 

'i  .  V     -,             1.     i.1       *     •        L         •       i.1  scribed  by  the  act,  which  was  no  less  than 

which    they    act,    threatening    to    seize    the  ^,  ^^^   .  "^         i      n       j     •  i  ^.           m      j 

A.       4  4.y^             1   •       *          i.               •*  $1,000  for  each  alleged  violation.     The  de- 

propertv  of  the  complainant,  or  to  commit  ;   '                               ^r      ^,  •          ^t    ^  ^v 

*^     '      '                       »            .  '      ..                  ,  fense  was,  among  other  things,  that  the  ac- 

any  wrong  or  trespass  against  its  personal  ^.                              .     ^  ^i.      ^  J         j    ^i 

I        'Ui.        rriu                   i.u  tion  was  one  against  the  state,  and,  there- 

or    property    rights.      They    have    no    other  .               .....    j*',      .,      ^       *•*    *•           **. 

*  •           -xu    *i  •       A   /  X     Au        XL      •  fore,  proiiibited  by  the  Constitution.     After 

connection   with   this   statute   than   the  m-  r  i         •          *  xi        j-    j     j 

.....         -  -          1   •   J.  .  1              J.         *  a  careful   review  of  the  adjudged  cases  in 

stitntion  of  formal  judicial  proceedings  for  ...             .         ■,   -     a.x.         i      »•     *.     i»   i      i 

..          -               X   •      A              X       *  XI-       X  X  this  court  and   m   the   subordinate   tederal 

its  enforcement  m   the  courts  of  the  state,  x      xi               -x           x  u  u  n          x- 

.     ^,                      ,  »   1    1,     .  .,       ...        ,T  courts,  the  circuit  court  held  the  action  to 

m  the  name  and  bohal    of  the  state.    Upon  ^  ^^^         .^^^  ^,^^  ^^^^    forbidden  by  the 

reason  and  authority  the  present  bill  is  a  j^^,^  Amendment;  saying,  among  other 
suit  against  the  state  of  Rhode  Island,  ^^^.^^.  .^he  allegations  in  the  bill  show 
withm  the  meaning  of  the  11th  Ameml  ^^at  this  is  an  attempt  to  prevent  the  sUte 
ment  to  the  Constitution  of  the  United  ^f  Arkansas,  through  its  officers,  who,  by 
States.  j^g  laws,  are  merely  its  attorneys,  to  repre- 
In  Morenci  Copper  Co.  v.  Freer,  127  Fed.  ge^t  it  in  all  legal  actions  in  iU  favor  or  in 
199,  205,  which  was  an  action  in  equity  to  ^hjch  it  is  interested,  from  instituting 
restrain  and  inhibit  the  defendant,  in  his  ^nd  prosecuting  suits  for  the  recovery  of 
official  capacity  as  attorney  general  of  West  penalties  incurred  for  alleged  •violation  of(t«Jl 
Virginia,  from  proceeding  to  institute  an  its  laws,— actions  which  can  only  be  in- 
action in  the  state  court  for  forfeiture  of  stituted  in  the  name  of  the  state  and  for 
the  charter  of  the  plaintiff  corporation  for  its  use  and  benefit." 

a  failure  to  pay  a  license  tax  imposed  by  Upon  the  fullest  consideration  and  after 

a  state  statute,  and  which  statute  was  al-  a    careful    examination   of    the   authorities, 

leged  to  be  in  violation  of  the  Federal  Con-  my  mind  has  been  brought  to  the  conclu- 

stitution,    the    circuit    court    reviewed    the  sion  that  no  case  heretofore  determined  by 

decision  of  this  court  upon  the  question  as  to  this  court  requires  us  to  hold  that  the  Fed- 

what  were  and  what  were  not  suits  against  <^ral   circuit  court  had  authority   to  forbid 

the  state.     The  circuit  court  held  that  it  the    attorney    general    of    Minnesota    from 

[202]had   no  jurisdiction   *of   the   case,   saying:  '  representing    the    state    in    the    mandamus 
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«uit  in  tlie  atate  court,  or  to  ftd}udg«  that 
ttt  was  in  contempt  and  liable  to  be  flnxl 
uid  impriBoned  simply  because  of  hit  hav- 
ing, as  attorney  general,  brought  that  suit 
for  the  state  in  one  of  its  courts.  Ob  th« 
contrary,  my  conviction  is  very  strong  that. 
If  regard  be  had  to  former  utterances  of 
thie  court,  the  suit  of  Perkins  and  Sheporri 
in  the  Fedoral  court,  in  respect  of  the  re- 
lief sought  therein  against  Young,  in  hia 
official  capacity,  as  attorney  general  of 
Minnesota,  is  to  be  deemed^under  tlie 
Ayers  and  Pitts  Cases  particularly — a  suit 
against  tlie  state,  of  which  the  circuit  court 
of  the  United  States  could  not  talce  cog- 
uiiance  witliout  violating  the  Iltb  Amend- 
ment of  the  Constitution,  Even  it  it  Were 
held  that  suits  to  restrain  the  instituting 
of  actions  directly  to  recover  the  prescribed 
penalties  would  not  be  suits  against  the 
stale,  it  noulcl  not  follow  tliat  we  should 
go  furtlicr  and  liold  tliat  a  proceeding  un- 
der which  tlie  state  was,  in  cITt'ct,  denied 
access,  by  its  ntlorney  general,  to  its  own 
courts,  would  be  con<)iBti>nt  with  the  11th 
Amendment.  A  dilTerent  view  means,  ■! 
I  think,  that  although  the  judicial  potvei 
of  the  I'nited  Slates  does  not  extend  to  anj 
suit  exprpHBly  brought  against  a  state  bj 
a  citir.en  of  another  nUitc  without  its  con 
•ent,  or  to  nnv  suit  the  legal  effect  of  whicti 
is  to  tie  the  hands  of  the  state,  althouf^li 
not  formally  nnine<t  as  a  party,  yet  a  cli' 
cuit  court  of  the  United  States,  in  a  suit 
bvouglit  agnin»t  the  attorney  general  of  n 
state,  may,  hy  orders  directed  spcciflcnlly 
BKninat  tliot  officer,  control,  entirely  con- 
trol, hy  indirection,  the  action  of  the  stitt« 
it-elf  in  judicial  proceeilings  in  its  own 
courts  involving  the  constitutional  validity 
of  its  statute)'.  Tiiis  court  ha«  heretofore 
lljheld  that  *thnt  coulil  not  be  done,  and  Hint 
such  n  result  «oMld,  for  most  purpose-', 
practically  obliterate  the  Uth  Amend- 
ment, and  plncr  the  states,  in  vital  par- 
ticulars. a»  niisolutety  under  the  control  of 
the  BulHirdinute  Federal  courts,  as  if  they 
were  capable  of  being  directl.v  sued.  I  put 
tlie  nmller  in  this  way,  because  to  forbid 
the  attorney  general  of  a  state  (under  the 
penalty  of  bein^'  pnnislied  as  for  contempt) 
from  representing  his  slate  in  suits  of  a 
particular  kind,  in  its  own  courts,  is  to  for- 
bid the  state  itself  from  appearing  and 
being  heard  in  such  suits.  Neither  the 
words  nor  the  policy  of  the  11th  Amend- 
ment will,  under  our  former  decisions, 
Jvatify  any  order  of  a  Federal  court  the 
necessary  effect  of  ivhieli  will  be  to  e\cluile 
a  state  from  its  own  courts.  Such  an  or- 
der, attended  by  kucIi  reitults.  cannot,  I  sub- 
mit, be  sustaiued  ci>n<iistently  with  the 
SS  L.  ed. 


powers  which  the  states,  according  to  the 
uniform  declarations  of  this  court,  posses? 
under  the  Constitution.  I  am  justilied.  by 
wbat  this  court  has  heretofore  declareil.  iu 
now  saying  that  the  men  who  framed  the 
Constitution,  and  who  caused  the  adoption 
of  the  nth  Amendment,  would  have  been 
Bmaced  by  the  suggestion  that  a  state  of 
the  Union  can  he  prevented,  hy  an  order 
of  a  subordinate  Federal  court,  from  bcini; 
repress  11  led  by  its  attorney  general  in  a 
HUit  brought  by  it  in  one  of  its  own  courts: 
and  that  such  an  order  would  be  IncDDsist 
ent  wifh  the  dignity  of  the  stati-s  as  in- 
volved in  their eonslitutiunal  ininninity  from 
the  judicial  procejis  of  tin-  Federal  courts 
(except  in  the  limited  cn-wa  in  which  tlicy 
may  constitutionally  he  made  parlies  in 
this  court),  and  would  be  atti-uded  by  must 


I  dissent  from  the  o 


il  judgment. 


-THOMAS    F.    HIN'TKR.   Sli.riir   of   Hun  [20*] 
eonibe  County,  State  of   North   Car.  l-iiu, 
Appt., 

JAMES  II.  WOOD. 

(Sec  S.  C.  I{ep..rler-s  e.1.  20.-.-2I1.) 

Hnbcns  (x>rtiHs  — in   Foili-nil   ciiiii-is. 

A  railwnv  lieki-t  u;.i-tit.  uctin;;  uinliT  and 

in   utH-dietice   to  i -.I.t  of  a    l-Vder^l   eir- 

niit  curt,  nijiiiriin..'.  as  U-m-j  ri'|i.i  -Lint 
to  llie  Fcileral  i'<.u-l<tution.  Hie  enf..r.  -nt 
by  tlie  state  cor|ioratioii  coitimissioii  and 
the  iitluiney  gi-ui-nil  of  stuln  legislation  re- 
ducing rales,  is  entitled  to  his  di->ehaTg<>  on 
hull  as  eorpuB.  uniler  U.  S.  Rev.  Stat,  i  763, 
L'.  S.  Comp.  Klal.  lOOl,  p.  593,  from  im- 
prisiinment  under  a  conviction  in  a  state 
court  tor  disobeying  such   li-gislation. 

[No.  474.] 


d  States  for  the  AVcslcrn  Dis- 
trict of  North  Carolina  to  review  an  order 
discharging,  on  hnlieas  corpus,  a  pei^cm  im- 
prisoned under  a  cnnvii'tiiiii  in  the  i'olicc 
Juslice's  Court  of  llic  eily  of  A-hevillc.  in 
the  county  of  Buncombe,  in  tliut  stale,  for 
jven-iiargin!.'  for  a  railroad  ticket,  in  viola- 
lion  of  the  slate  law,  Allirmed. 
See  some  cose  below.  13.>  Ke.1.  IW. 

Note.— As  to 

L.  i-d.  U.  S.  Oi. 
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SUttfumtmt  br  Mr. 

Jfai»^   H.  WqmL  tke  afipellee. 
of  tlH!-  tttket  s^mts  of  t&c  Sootkerm  Ba£- 
waj    ComfttBT.    vms.    ob    JbIj     17.    IMC. . 
ckargihd  Ia  tbe  police  jostier'*  camn  o€  tiH> 
city    of    .\»beTille.   §■   tke   cobbit   o€    Bbb- 
eonlje.  ib  the  state  of  Xortk  CaroIiBa.  witb 
iiiiU«vfiilly    and    vilfsIlT   orerdttr^^iBS   «>*^v 
T.   J.   Harmon    for  a    raflroad   ticket    fro!B 
JUherille^  North  CaroliBa,  to  CaaioiB.  North 
CaroiiBa,  ib  riolatioB  of  the  state  lav.     He 
was  arrested  aad  brought  before  tbe  court. 
BBd^  OB  the  trials  July   18.  1907.  wa.«  c*^- 
▼icted  and  seatenced   by   the  court   to  im 
priaooment  ib  the  county  jail  of  Buntoail^ 
county  for  the  terai  of  thirty  day».  to  be' 
morked  on  the  public  road»  uf  that  county 
for  t!iat  time,  and  to  pay  all  costs. 

Tbe     appellee     applied     to     the     United  ; 
Statc^i  circuit  judge  in  the  western  dbtrict ' 
of    North    Carolina    for    a    urrit    of    habeas 
eorpuft.  to  be  directed  to  Hunter,  appellant. 
[99€]as  sheriff  of  Buncombe  'county,  to  inquire ' 
into  the  caiiM*  of  his  detention  and  to  ob- 
tain   lii«»   di9cbar«!e.      Tbe    wiit    was   issued, 
and.  after  a  bearing,  tbe  circuit  judge  dis- 
charjied    the    appellee    from    imprisonment.  -' 
and  directed  that  a  copy  of  the  order  of  the  ] 
di^:-liar;:e   should    be  certified   to   the  police  j 
juj»t ice's  court  of  the  city  of  Asheville  and  ^ 
to  tbe  sheriff  of  Buncombe  county,  in  whose  ^ 
custody  the  petitioner  then  uas.     Ex  parte  ■ 
Wood.  155  Fed.  190.  I 

It  appeared  that   prior  to  the  pa<%sage.  in  • 
1907,   of    the    acts    of    the    North    Carolina  j 
legislature    in     relat  ion    to    pai^senger    and  i 
freight  rates  on  railroads  wiibin  the  state,  i 
the   Southern   Railway   Company   was  char-! 
ging  the  rates  then  allowed  by  law.    After 
the    passage    of    the   acts   above    mentioned, 
which    gr<?atly    reduced    the    rates    of    com- 
pensation   for    the    transpiirtation    of    both 
passenjrers  and   frei^iht.  the  Southern  Rail- 
way Company  commenced  a  suit  in  equity 
in   the  circuit   court   of   the   United    States 
for  the  eastern  district  of  North   Carolina 
against  the  corporation  commission  and  the 
attorney    general    and    assistant    attorney 
general  of  the  state,  to  enjoin   the   taking 
of  any  proceedings  or  the  commencement  of 
anv  Muits  or  actions  to  enforce  the  acts  in 

* 

qucHlion,  or  to  recover  penalties  for  the 
disobedience  of  such  actf*  by  the  company. 
The  bill  alleged  that  the  acts  were  un- 
constitutional, and  that,  if  the  rates  were 
enforced,  the  result  would  be  to  prevent  the 
company  earning  anything  upon  its  invest- 
ment, and  deprive  it  of  its  property  with- 
out due  process  of  law,  and  deny  it  the 
ef]unl  protection  of  the  laws,  contrary  to 
the  14th  Amendment  to  the  Constitution  of 
the  Tnited  States.  The  bill  also  averred 
that  a  duty  rested  upon  the  corporation 
•ommfMion  and  the  attorney  general  and 
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attamey  general  to  take 
prorecdia^  as  they  might  deem  ex] 
for  tW  cBforreflient  of  the  acts,  and  that 
tht  eorporatioo  commi^ion  would,  for  the 
p«rpo»e-  of  putting  the  acts  into  effect,  do 
thtfi^e  things  which  it  was  provided  should 
be  do*e.  and.  in  ease  of  continuous  refusal 
OB  tbe  part  of  the  company  to  charge  only 
tbe  rate  specified,  the  attorney  general  and 
his  a;Ki«taat  would  proceed  to  enforce  the 
^anke  as  prescribed  in  the  acts. 

^Tbe  circuit  jud;.^.  u|)on  this  bill,  granted [2t7 
an  iBterlocutory  injunction,  until  the  fur- 
ther order  of  the  court,  against  the  mem- 
bers of  the  corporation  commission  and  the 
attoTBey  genera!  and  assistant  attorney 
general,  restraining  them  from  taking  any 
prxMreedings  towards  the  enforcement  of 
the  acts,  or  putting  the  acts  in  respect  to 
freight  charges  or  passenger  rates,  or  any 
part  or  cither  of  the  acts,  into  effect,  and 
from  prosecuting  any  suit  or  action,  civil 
or  criminal,  against  the  railway  company, 
its  officers,  agents,  or  employees.  The  order 
also  provided  for  the  execution  of  a  bond 
on  the  part  of  the  railway  com)Mny  in  the 
sum  of  $325,000.  conditioned  to  pay  into 
the  registry  of  the  court,  from  time  to 
time,  as  the  court  might  order,  such  sums 
of  money  as  should  be  equal  to  the  differ- 
ence between  the  aggregate  freight  and  pas- 
st'n«;er  rates  and  excess  baggage  charges, 
charged  and  received  by  the  et^mjiany  for 
intrastate  service  on  its  lines  in  the  state 
of  North  Carolina,  and  what  would  hav* 
Ix^n  the  aggregate  amounts  for  such  service 
at  the  rates  fixed  in  or  under  the  «cts  of 
the  assembly,  al-rove  mentioned.  The  order 
provided  a  method  of  procedure  by  giving 
to  each  purchaser  of  a  ticket  a  coupon  for 
the  payment  of  the  diffeieiice  stated,  on 
presenting  the  coupon  to  the  registry  clerk, 
if  the  act  should  be  finally  held  valid. 

Section  4  of  the  act  of  the  legislature, 
prescribing  the  maximum  charges  for  the 
transportation  of  passengers  in  North  Car- 
olina, enacted  that  any  railroad  company 
violating  the  provisions  of  the  act  should 
be  liable  to  a  penalty  of  $500  for  each  viola- 
tion, payable  to  the  person  aggrieves!,  re- 
coverable in  an  action  in  his  name  in  any 
court  of  competent  jurisdiction  in  the  state; 
and  any  agent,  servant,  or  employee  of  a 
railroad  company  violating  the  act  was  de- 
clared guilty  of  a  misdemeanor,  and.  upon 
conviction,  was  to  be  punished  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of 
the  court.  The  act  in  relation  to  freight, 
by  the  2d  section,  provided  that,  if  the 
company  should  make  charges  for  the  ship- 
ment of  freight  in  violation  of  the  act,  it 
should  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  fined  not  less  than  $100, 
•and  the  officer  or  agent  should  be  fined  or[llll 
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imprisoned,  or  both,  in  the  discretion  of  the 
eourt. 

Upon  the  hearing  of  the  motion  for  an 
injunction^  after  granting  the  same,  the 
circuit  jud<re  wrote  an  opinion  (Southern  R. 
Co.  V.  McNeill,  165  Fed.  756),  in  which  he 
reached  the  conclusion  that  §  4  of  the  act 
in  regard  to  passenger  rati-s  was,  on  its 
face,  unconstitutional   and   void. 

Notwithstanding  the  fact  that  an  injunc- 
tion had  been  granted,  proceedings  were 
thereafter  taken  against  the  appellee,  a 
ticket  agent  of  the  company,  to  punish 
him  for  not  complying  with  the  act  in  re- 
lation to  the  sale  of  tickets,  resulting  in 
his   conviction,  as   already   stated. 

The  sheriff  of  Buncombe  county,  in  whose 
custo<ly  the  appellee  was  restrained,  duly 
appealed  to  this  court  from  the  order  dis- 
charging the  appellee  from  his  custody. 

Mr.  K.  J.  Justice  argued  the  cause  and 
filed  a  brief  for  appellant: 

Tliore  can  be  no  question  about  the  au- 
thority of  the  state,  through  its  legislature, 
to  fix  maximum  passenger  rates  upon  the 
intrastate  passenger  business  done  within 
its  boundaries.  * 

Chicago  k  G.  T.  R.  Co.  v.  Wellman,  14.3 
U.  S.  339,  36  L.  ed.  176,  12  Sup.  Ct.  Rep. 
400;  Stone  v.  Farmer's  Loan  &  T.  Co.  116 
U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334,  388.  1191;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Minnesota,  134  IT.  S.  418,  33  L.  ed.  970. 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702. 

It  is  equally  well  settled  that  the  state, 
in  the  exercise  of  its  police  power,  may,  by 
legislative  enactment,  constitute  it  a  crimi- 
nal offense  for  an  agent  of  a  common  car- 
rier or  public-service  corporation  to  sell 
tickets  at  a  rate  in  excess  of  that  allowed 
by  law. 

*  Fitts  V.  Mcniipo,  172  U.  S.  516.  43  L.  ed. 
635,  19  Sup.  Ct.  Rep.  209. 

The  proposition  presented  by  the  ruling  of 
the  circuit  court  is  not  whether  the  court 
can  declaro  unconstitutional  an  act  of  the 
bjrislature  of  North  Carolina,  but  whether 
it  can  suspend  the  operation  of  an  act  pre- 
sumably constitutional  and  valid. 

St.  T^uis  &  S.  F.  R.  Co.  v.  Gill,  156  U. 
R.  666.  39  L.  ed.  573,  16  Sup.  Ct.  Rep.  484. 

A  court  of  equity  cannot  enjoin  criminal 
proceedings. 

Suess  V.  Noble.  31   Fed.  855;  Hemsley  v. 

Myers,  46  Fed.  283;    High,  Inj.  TT  28,  30. 

68:    ITolderstaflTe   v.   Saunders,    6   Mod.    16; 

Re  Sawyer,  124  V.  S.  200,  31  L.  ed.  402,  8 

Slip.   Ct.  Rep.  482;   Cohen  v.  Goldsboro,  77 

N.   C.  2;    Busbce  v.    I^wis.   85   N.    C.    332; 

Biisbee  v.  Macy.  85  N.  C.  329;   Pearson  v. 

Boyden.  86  X.  C.   585:    Wardens   v.   Wash 

iPTton.  109  N.  C.  21,  13  S.  E.  700;  Scott  ▼. 
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Smith,  121  N.  C.  94.  28  S.  E.  64;  Vickers 
V.  Durham,  132  N.  C.  880,  44  S.  E.  685; 
Paul  V.  W^ashington,  134  N.  C.  363,  65  L. 
R.A.  902,  47  S.  E.  793;  Wallace  v.  Society 
for  Reformation,  67  N.  Y,  28;  16  Am.  A 
Eng.  Enc.  Law,  2d  ed.  p.  370. 

The  suit  against  the  attorney  general  is 
a  suit  against  the  state,  and  is  in  viola- 
tion of  the  11th  Amendment  to  the  Consti- 
tution of  the  United  States. 

Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216.  8 
Sup.  Ct.  Rep.  164;  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  1,  35  L.  ed.  363,  11  Sup. 
Ct.  Rep.  699;  Fitts  v.  McGliee,  supra. 

The  injunction  issued  by  the  United 
State's  court  was  issued  upon  the  idea  that 
the  defendants  in  the  equity  suit  had  s;>me 
y-articular  duties  imposed  upon  them  by 
statutes  of  the  state.  This  is  clearlv  not 
so,  but  if  it  were,  the  extent  to  which  the 
circuit  judge  has  gone  in  discharging  the 
appellee,  Wood,  is  an  assertion  that  the  in- 
junction reaches  not  only  the  defemlants 
named  in  the  bill,  but  the  judges,  grand 
juries,  and  all  officers  of  the  state  court* 
who  are  not  parties  to  the  passenger  rate 
suit,  and  are  not  even  alleged  to  have  any 
particular  duties  to  perform  with  respect 
to  the  pas«<enger  rate  act. 

Ex  parte  Fisk,  113  U.  S.  713.  28  L.  ed. 
1117,  6  Sup.  Ct.  Rep.  724;  Windsor  v.  Mc- 
Veigh,  93  U.  S.  274,  23  L.  ed.  914. 

The  suit  in  equity  pending  in  the  cir- 
cuit court  of  the  United  States  for  the  east- 
ern district  of  North  Carolina  falls  in  a 
class  with  Re  Ayers  and  Fitts  v.  McGhee, 
supra;  and  not  in  a  class  with  Reagan  v. 
Farmers*  Loan  &  T.  Co.  154  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047;  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  and  Prout  v.  Starr,  188  U.  S.  537, 
47  L.  ed.  584.  23  Sup.  Ct.  Rep.  398. 

See  also  I'nited  States  v.  Lee,  106  U.  S. 
196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240; 
Belknap  v.  Schild,  161  IT.  S.  10,  40  L.  ed. 
599,  16  Sup.  Ct.  Rep.  443;  Minnesota  v. 
Hitchcock,  185  U.  S.  373,  46  L.  ed.  9.'54,  22 
Sup.  Ct.  Rep.  650;  International  Postal 
Supply  Co.  V.  Bruce,  194  U.  S.  601,  48  L. 
ed.  1134,  24  Sup.  Ct.  Rep.  820. 

Even  if  a  state  court  has  not  jurisdic- 
tion to  try  the  party  charged  with  crime. — 
in  this  case  the  appellee.  Wood, — the  Unit- 
ed States  judges  and  courts  will  not  in- 
terfere and  discharge  the  prisoner  hy  means 
of  writs  of  habeas  corpus,  except  under  cer- 
tain conditions  which  are  unusual;  and  this 
case  does  not  come  within  any  of  the  ex- 
ceptions. 

Robb  V.  Connolly,  HI  U.  S.  624.  28  L. 
ed.  542,  4  Sup.  Ct.  Rep.  544;  United  States 
V.  Booth,  21  How.  613,  16  L.  ed.  169;  Ex 
parte  Crouch,  112  U.  S.  178.  28  L.  ed.  690, 
5  Sup.  Ct.  Rep.  96;   Ex  parte   Fonde.^  \U 
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U.  S,  516,  29  L.  ed.  994,  0  Sup.  Ct.  Rep. 
848:  Ex  parte  Royall,  117  U.  S.  241,  29 
L.  ed.  868,  6  Sup.  Ct.  Rep.  734;  Ex  parte 
Harding,  120  U.  S.  782,  30  L.  ed.  824,  7 
Sup.  Ct.  Rep.  780;  Re  Ayers,  supra;  New 
York  V.  Eno,  155  U.  S.  90,  39  L.  ed.  81,  15 
Sup.  Ct.  Rep.  30;  Re  Loney  (Thomas  v. 
Loney)  134  U.  S.  372,  33  L.  ed.  949,  10 
Sup.  Ct.  Rep.  584;  Pepke  v.  Cronaii,  155 
U.  S.  100,  39  L.  ed.  84,  15  Sup.  Ct.  Rep. 
34:  Andrews  v.  Swartz,  156  U.  S.  273,  30 
L.  ed.  422,  15  Sup.  Ct.  Rep.  389;  Brrge- 
niann  v.  Backer,  157  U.  S.  655,  39  L.  ed. 
845.  15  Sup.  Ct.  Rep.  727;  Re  Belt,  159 
V.  S.  07.  40  L.  ed.  88,  15  Sup.  Ct.  Rep. 
987;  Wliitten  v.  Tonilinson,  160  U.  S.  2,34, 
40  L.  ed.  408.  16  Sup.  Ct.  Rep.  297;  Marku- 
80II  V.  Bouclior,  175  V.  S.  184,  44  L.  ed. 
124.  20  Sup.  Ct.  Rop.  76:  Minnesota  v. 
BrniKla^'C.  180  I'.  S.  VM),  45  L.  ed.  039,  21 
Sup.  Ct.  Rep.  455;  Storti  v.  Mnssaehu- 
setts.  183  r.  S.  138.  4fi  L.  od.  120.  22  Sup. 
Ct.  Rop.  72:  \U'u\  v.  Jonos.  187  V.  S.  153. 
47  L.  «'l.  116.  'i:\  Sup.  Ct.  Ucp.  80;  Ri«,'gins 
V.  I II*  :  s(:»t>^  ino  r.  S.  547,  50  L.  od. 
30:^  IVt  Snp.  '  \{v\).  147;  Urquliart  v. 
Brown.  205  l'.  S.  170,  51  L.  cd.  760,  27 
Sup.  Ct.  Rop.  450. 

Mi'rtsrs.  J.  II.  Mcrrlnioii  and  C.  B.  Ay- 
CCM*k  also  ar^aied  the  cause  for  api)cllant. 

Mtsm.s.  Alfrod  P.  Tlioni,  Walker  D. 
Hhios,  and  Alexander  Pope  Hiiinplircy 

ar^'uod  the  cause  and  filed  a  brief  for  ap- 
polhM»: 

The  subject-matter  of  the  rate  suit  was 
the  protection  of  the  railway  from  being 
subjocted  to  jniblic  use  without  the  just 
C<uupoiisation  secured  by  the  Constitution ; 
and  this  >\iis  a  subject  inattor  within  the 
juris«liction   of  the   Federal  court. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
1.34  V.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Re]>.  200,  10  Sup.  Ct.  Rep.  462,  702;  Rea 
gan  V.  Fanners'  Loan  &  T.  Co.  154  IT.  S. 
362.  38  L.  ed.  1014,  4  Inters.  Com.  Rop. 
560,  14  Sup.  Ct.  Rep.  1047;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  od.  810,  18  Sup.  Ct. 
Roj).  418;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Tompkins.  176  U.  S.  167,  44  L.  ed.  417,  20 
Sup.  Ct.  Rep.  336. 

A  long  line  of  decisions  of  this  court 
sustains  jurisdiction  in  similar  suits, 
against  similar  parties,  and  seeking  similar 
relief. 

Reagan  v.  Farmers*  T^an  &  T.  Co.,  Smyth 
▼.  Ames,  and  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Tompkins,  supra;  Prout  v.  Starr,  188 
U.  S.  537.  47  L.  ed.  584.  23  Sup.  Ct.  Rep. 
398;  McNeill  v.  Southern  R.  Co.  202  IT.  S. 
543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722; 
Mississippi  R.  Commission  v.  Illinois  C. 
R.  Co.  203  U.  S.  335,  51  L.  ed.  209,  27  Sup. 
Ct.  Rep.  90. 
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The  jurisdiction  of  suits  against  similar 
defendants  and  for  similar  relief  has  become 
a  settled  principle  of  Federal  jurisprudence, 
and  for  many  years  has  been  acted  upon  by 
the  inferior  Federal  courts. 

Mobile  &  O.  R.  Co.  v.  Sessions,  28  Fed. 
592;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Becker, 
32  Fed.  849,  35  Fed.  885;  Chicago  &  X. 
W.  R.  Co.  V.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  325,  35  Fed.  866;  Chicago,  B.  & 
Q.  R.  Co.  V.  Dey,  38  Fed.  666;  Southern  P. 
Co.  V.  Railroad  Comrs.  78  Fed.  236,  87  Fed. 
31;  Wilmington  &  W.  R.  Co.  v.  Railroad 
Comrs.  90  Fed.  33;  Metropolitan  Trust  Co. 
V.  Houston  &  T.  C.  R.  Co.  90  Fed.  683; 
Northern  P.  R.  Co.  v.  Keyes,  91  Fed.  47; 
Western  U.  Teleg.  Co.  v.  Myatt,  98  Fed. 
335;  Wallace  v.  Arkansas  C.  R.  Co.  55  C. 
C.  A.  192,  118  Fed.  422;  Louisville  &  N. 
R.  Co.  V.  Bro\iTi,  123  Fed.  946;  Consolidated 
Gas  Co.  V.  Mayer,  146  Fed.  150;  Railroad 
Commission  v.  Texas  &  P.  R.  Co.  75  C.  C. 
A.  226,  144  Fed.  68;  Houston  &  T.  C.  R. 
Co.  V.  Storey,  149  Fed.  449. 

The  fact  that  the  rate  suit  sought  to 
prevent  the  institution  of  judicial  proccetl- 
ings  by  state  oflicers  did  not  defeat  the  ju- 
Visdiction;  and  this  has  been  repeatedly  held 
bv  this  court. 

ft 

Smyth  V.  Amos  and  Prout  v.  Starr,  supra; 
Poindexter  v.  Crecnhow,  114  U.  S.  270, 
288,  29  L.  ed.  185,  192,  5  Sup.  Ct.  Rep.  903, 
962;  Mississippi  R.  Commission  v.  Illinois 
C.  R.  Co.  supra. 

The  fact  that  the  rate  suit  sought  to  pre- 
vent the  institution  of  criminal  proceedings 
on  behalf  of  the  state  did  not  defeat  the 
jurisdiction;  and  this  has  been  repeatedly 
held  by  this  court. 

Reagan  v.  Farmers'  Loan  &  T.  Co.,  and 
Smyth  V.  Ames,  supra;  Prout  v.  Starr,  188 
U.  S.  537,  544,  47  L.  ed.  584,  587,  23  Sup. 
Ct.  Rep.  308:  McNeill  v.  Southern  R.  Co. 
and  Mississippi  R.  Commission  v.  Illinois 
C.  R.  Co.  supra;  Davis  &  F.  Mfg.  Co.  v. 
1^8  Angeles,  189  U.  S.  207,  218,  47  L.  ed. 
778,  780,  23  Sup.  Ct.  Rep.  498;  Springhead 
Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  551; 
Dobbins  v.  T^s  Angeles,  195  U.  S.  223,  241, 
49  L.  ed.  169,  177,  25  Sup.  Ct.  Rep.  18. 

The  defendants  in  the  rate  suit  were 
appropriate,  and  suflTicient  to  give  the  court 
jurisdiction. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Reagan  v.  Farm- 
ers* Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014.  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  Prout  v.  Starr,  188  U.  S.  537. 
47  L.  ed.  584,  23  Sup.  Ct.  Rep.  398. 

The  rate  suit  being  against  appropriate 
and  sufficient  defendants,  the  court  had  ju> 
risdiction  of,  and  could  and  must  deal  with, 
the  entire  subject-matter  of  the  controversy. 

Reagan  v.  Farmers'  Loan  &  T.  Co.   154 
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U.  S.  362,  390,  38  L.  ed.  1014,  1021,  4 
Inters.  Com.  Rep.  500,  14  Sup.  Ct.  Rep. 
1047;  Missouri,  K.  &  T.  R.  Go.  v.  Missouri 
R.  &  Warehouse  Comrs.  (Missouri,  EL  &  T. 
R.  Co.  V.  Hickman)  183  U.  S.  53,  46  L. 
ed.  78,  22  Sup.  Ct.  Rep.  18;  Chicago,  M.  ft 
fit.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167, 
44  L.  ed.  417,  20  Sup.  Ct  Rep.  336;  Prout 
V.  Starr,  supra;  Detroit  v.  Detroit  Citisens' 
Street  R.  Co.  184  U.  S.  368,  379,  380,  46 
I.,  ed.  592,  604,  605,  22  Sup.  Ct.  Rep.  410; 
Cleveland  v.  Cleveland  City  R.  Co.  194  U. 
S.  517,  531,  48  L.  ed.  1102,  1106,  24  Sup. 
Ct  Rep.  756;  Cotting  v.  Kansas  City  Stock 
Yard  Co.  (Cotting  v.  Godard)  183  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct  Rep.  30. 

The  order  of  injunction  was  within  the 
power  of  the  court. 

Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
r.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Smyth  v. 
Ames,  Cotting  v.  Kansas  City  Stock  Yards 
Co.,  and  Prout  v.  Starr, — supra;  McNeill  v. 
Southern  R.  Co.  202  U.  S.  543,  50  L.  ed. 
1142.  26  Sup.  Ct  Rep.  722;  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U. 
S.  335,  51  L.  ed.  209,  27  Sup.  Ct  Rep.  90. 

\>'ood's  act  for  which  he  was  imprisoned 
was  in  pursuance  of  the  order,  and  was  an 
essential  step  in  carrying  out  the  judgment 
of  the  court. 

Wood's  release  upon  writ  of  habeas  cor- 
pus was  a  lawful  and  essential  step  in  carry- 
ing out  the  decision  of  the  court  and  en- 
forcing its  jurisdiction. 

United  States  ex  rel.  Spink,  19  Fed.  631 ; 
Re  Houston,  94  Fe<l.  119;  Anderson  v.  El- 
liott, 41  C.  C.  A.  521,  101  Fed.  609;  Wc-t 
Virginia  v.  Laing,  60  C.  C.  A.  617,  133  Fed. 
887. 

The  case  of  Fitts  v.  McGliec,  172  V.  8. 
516,  43  L.  ed.  535,  19  Sup.  Ct.  Rp]>.  209, 
18  not  opposed  to  any  of  the  foro^joing  propo- 
sitions. 

The  vital  distinction  between  the  cases  of 
Reagan  v.  Farmers'  Loan  &  T.  Co.,  Smyth 
V.  Ames,  and  Prout  v.  Starr,  supra,  on  the 
one  hand,  and  Fitts  v.  McGhee,  supra,  on 
the  other,  was  that  in  the  former  three 
cases  the  officers  sued  were  about  to  commit 
the  specific  wrong  of  instituting  judicial 
proceedings  to  enforce  an  unconstitutional 
statute,  while  in  Fitts  v.  McGhee,  supra, 
the  governor  and  attorney  general  could  not, 
by  any  plausible  pretense,  be  regarded  as 
being  about  to  commit  any  such  wrong;  and 
therefore  the  suit  could  not  be  viewed  as  a 
suit  to  prevent  them  personally  from  taking 
such  official  action  to  the  injury  of  the  com- 
plainants. 

The  question  whether  a  legislative  enact- 
ment fixing  rates  affords  just  compensation 
is  a  question  for  judicial  determination. 

Chicago,  M.  ft  St.  P.  R.  Co.  ▼.  Minnesota, 
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134  U.  S.  418,  458,  33  L.  ed.  970,  981, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct  Rep. 
462,  702;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  397,  399,  38  L.  ed. 
1014,  1023,  1024,  4  Inters.  Com,  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  Smyth  v.  Ames,  169 
U.  S.  466,  526,  627,  42  L.  ed.  819,  842, 
18  Sup.  Ct  Rep.  418;  Chicago.  M.  &  St. 
P.  R.  Co.  V.  Tompkins,  176  U.  S.  167,  172, 
44  L.  ed.  417,  420,  20  Sup.  Ct.  Rep.  336. 

This  question  is  essentially  civil  in  its 
character,  and  has  always  been  so  treated. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  154 
U.  S.  362,  390,  38  L.  ed.  1014,  1021,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Missouri,  K.  ft  T.  R.  Co.  v.  Missouri 
R.  ft  Warehouse  Comrs.  (Missouri,  K.  ft  T. 
R.  Co.  V.  Hickman)  183  U.  S.  53,  59,  46 
L.  ed.  78,  83,  22  Sup.  Ct  Rep.  18;  Chica- 
go, M.  ft  St  P.  R.  Co.  V.  Tompkins,  176 
U.  S.  167,  173,  44  L.  ed.  417,  420,  20  Sup. 
Ct  Rep.  336. 

A  suit  in  equity  is  the  proper  form  of 
suit  for  the  determination  of  this  question. 

Chicago,  M.  ft  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  40a,  .33  L.  ed.  970.  982,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Smyth  v.  Ames,  169  U.  S.  466, 
517,  42  L.  ed.  819,  838,  18  Sup.  Ct  Rep. 
418;  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L,  ed.  592,  22  Sup. 
Ct  Rep.  410;  Cleveland  v.  Cleveland  City 
R.  Co.  194  U.  S.  517,  48  L.  ed.  1102,  24 
Sup.  Ct.  Rep.  756. 

A  circuit  court  of  the  United  States  sit- 
ting in  equity  is  an  appropriate  tribunal 
to  determine  this  question. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  154 
U.  S.  362,  391,  38  L.  ed.  1014,  1021,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Smyth  v.  Ames,  169  U.  S.  466,  516, 
42  L.  ed.  819,  838,  18  Sup.  Ct  Rep.  418. 

Any  device  of  a  state  statute  which  would 
prevent  the  determination  of  such  a  con- 
troversy by  the  Federal  courts  of  equity 
would  be  inconsistent  with  the  supremacy 
of  the  judicial  power  of  the  United  States. 

Such  impairment  of  the  judicial  power 
of  the  United  States  would  modify  the  ef- 
fect of,  and  in  cases  like  this  would  prac- 
tically destroy,  the  Federal  limitations  upon 
the  powers  of  the  states. 

Osborn  v.  Bank  of  United  States,  9  Wheat. 
738,  846-849,  6  L.  ed.  204,  229,  230. 

Unless  the  Federal  court  has  jurisdic- 
tion of  the  rate  suit,  and  can  prevent  the 
imposition  of  penalties  for  acts  under  the 
order  of  the  court,  the  penal  provisions  of 
the  passenger-rate  statute  are  contrary  to 
the  Constitution  of  the  United  States. 

The  statute  was  simply  a  method  of  fix- 
ing reasonable  compensation  for  a  legitimate 
use  of  property. 

The  question   whether  the  compensation 
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•o  fixed  is  reasonable  is  a  quostion  for  ju- 
dicial dptcrniination. 

riiicapfo.  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
134  r.  S.  418.  458,  33  L.  cd.  970,  981,  3 
Inters.  Coin.  Kep.  209,  10  Sup.  Ct.  Rep. 
402,  702;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  307,  399,  4  Inters.  Com. 
Roi».  5(J0.  38  L.  ed.  1014,  1023,  1024,  14 
Sup.  Ct.  Rep.  1047;  Smyth  v.  Ames,  109  U. 
S.  4iiG.  520,  42  L.  e<l.  819,  842,  18  Sup.  Ct. 
Roj).  418;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  172,  44  L.  ed. 
417.  420.  20  Sup.  Ct.  Rep.  330. 

If  the  rate  suit  was  not  an  appropriate 
and  efTcctivc  method  of  obtaining  this  ju- 
dicial determination,  then  no  metlio<l  what- 
ever was  possible,  except  to  disobey  the 
statute  and  test  the  unreasonableness  of  the 
compensation  fixed,  in  all  proctedings,  civil 
and  criminal,  seeking  to  enforce  the  statute. 

If  a  judicial  determinatitm  can  be  )iad 
only  by  disobeying  the  statute,  it  is  un- 
con>*titutional  to  burden  judicial  review  by 
the  imposition,  for  such  disolKMlienc,  of  the 
penalties  prescribed  in  the  pa88en;jer-rate 
statute. 

Mercantile  Trust  Co.  v.  Texas  &  P.  R. 
Co.  51  Fed.  543;  Reagan  v.  Farmers'  I^)an 
&  T.  Co.  154  U.  S.  362,  .394,  38  L.  ed.  1014, 
1022,  4  Inters.  Com.  Rep.  560.  14  Sup. 
Ct.  Rep.  1047;  Louisville  &  N.  R.  Co.  v. 
McChord,  103  Fed.  224;  Cotting  v.  Kansas 
Citv  Stock  Yards  Co.  (Cotting  v.  Oodard) 
18:J  U.  S.  79,  100-102,  46  L.  ed.  02,  105. 
106.  22  Sup.  Ct.  Rep.  30;  Consolidate<l  das 
Co.  V.  Mayer,  146  Fed.  151;  Perkins  v. 
Northern  P.  R.  Co.  155  Fed.  440. 

Even  if  the  intimidation  of  the  penaltie?* 
were  eliminated,  it  would  be  uncimstitu- 
tional  to  restrict  to  a  defense  in  such  an 
action  the  assertion  of  the  property  right 
involved. 

The  company's  right  to  judicial  review 
would  depend  on  the  grace  of  the  opposi- 
tion. 

Bank  of  Kentucky  v.  Stone,  88  Fed.  300. 

To  avoid  the  consequences  of  continue*! 
disobedience,  the  company,  at  least  until 
final  determination,  would  have  to  submit 
to  a  confiscatory  rate. 

Smyth  V.  Ames.  169  U.  S.  543,  42  L.  ed. 
848.  is  Sup.  Ct.  Rep.  418. 

Tlie  Tiiachiner>'  of  the  court  is  wholly 
Inadequate  to  try  the  complex  question. 

Louisville  &  N.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  692;  Winsor  Coal  Co.  v. 
Chicago  &  A.  R.  Co.  52  Fed.  720;  Van 
Patten  v,  Chicago,  M.  &  St.  P.  R.  Co.  81 
Fed.  551;  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
Chicago,  !^r.  &  St.  P.  R.  Co.  v.  Tompkins. 
176  r.  S.  167.  172,  179,  44  L.  ed.  417,  420, 
422,  20  Sup.  Ct.  Rep.  336;  Bronson  v. 
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Kinzie,    1   How.    311,    317,    11    L.  ed.  14]^ 
146. 

Such  a  trial  could  have  mo  efemeot  <f 
finality,  even  as  to  the  putft.  Such  trial 
would  be  even  more  inconcliuiiv  aa  to  tk 
future.  The  restriction  of  an  owner  ol 
property  to  such  a  remedy  vooM  be  t 
denial  of  the  equal   protection  of  the  lava 

The  penal  provisions  of  the  pa!«ni<!rr- 
rate  statute  being  contrary  to  the  Con- 
stitution of  the  United  States,  the  onkr 
of  discharge  was  pro|>er. 

MinnesoU  v.  Barber,  136  U.  &  313.  U 
L.  ed.  45.).  3  Inter?*.  Coin.  Rep.  185,  ID  Suf 
Ct.  Rep.  862;  Boske  v.  Coniingore.  177  U. 
S.  459,  44  L.  ed.  84«,  20  Sup.  Ct  Reft 
701;  R«.  Ah  .Tow.  29  Fed.  181;  Re  Dawi- 
port.  102  IVd.  .'>40. 

The  14th  Amendmeut  to  the  Constitutioi 
of  the  I'nited  States  prohibit.^*  the  lepiala- 
ture  of  n  Mixiv  from  either  directly  or  is- 
directly  so  fixing  the  coiii|i<>ii8ation  wliiefc 
may  be  charged  by  a  carrier  as  to  deprite 
it  of  a  just  compensation  for  the  use  of  it* 
property.  All  laws  and  ord.*rs  of  this  kind 
are  void  iKvause  tlioy  arc  in  conflict  witb 
the  corPtitutinn  of  the  Tnited  States. 

Railroad  C(>mnn's«ion  Casei*.  116  V.  S. 
307.  jy  T..  ed.  636.  6  Sud.  Ct.  Hep.  ^U.  388. 
1101  :  (1iif.:i;ro.  ;>[.  &  St.  P,  R.  Co.  v.  Min- 
iiesdta.  l.Ti  V.  S.  418,  3.1  L.  ed.  970.  3 
Inlrrs.  (^mi.  l?on.  201),  10  Sup.  Ct.  R«;». 
462.  70*2:  Roa</an  v.  Farmers'  Ix>aii  A  T. 
Co.  ir>4  C.  S.  .302.  .18  L.  Pd.  1014,  4  Intern. 
Com.  K<)).  500.  14  Sup.  Ct.  Rep.  1047; 
Coviii^itfin  &  L.  Turn  p.  Road  Co.  v.  Sand- 
fonl.  164  r.  S.  .•578.  41  L.  od.  5l»0.  17  S^I^ 
Ct.  Hep.  108:  Smyth  v.  Aiuq<,  supra;  Chi- 
cajro.  M.  &  St.  V.  R.  Co.  v.  Tompkins.  17« 
r.  S.  l(»7.  44  L.  ed.  417,  20  Sup.  H,  IJep. 
336:  Prout  v.  Starr.  188  U.  S.  537.  47  L. 
ed.    584,    23    Sup.    Ct.    Hop.    .308. 

There   is   a   rijjht  of  judicial   review. 

Chi<a^,  ^r.  &  St.  P.  R.  Co.  v.  Minne- 
pota,  1.34  U.  S.  458.  33  L.  ed.  081.  3  lut^r*. 
Com.  Rep.  209.  10  Sup.  Ct.  R.»p.  462.  702; 
Smyth  v.  Ames,  160  U.  S.  627,  42  L.  ed. 
842,    18    Sup.    Ct.    Rep.    418. 

As  a  state  cannot  cut  off  this  jmlicitl 
review  directly,  so  it  cannot  do  so  indinet- 
ly.  It  cannot  ^ive  a  ripht  of  judicial  re- 
view in  form,  and  deny  it  in  substance. 

Cumminjrs  v.  Missouri,  4  Wall.  277,  324, 
18  L.  ed.  356,  363. 

The  practice  of  suspendini;  or  holding  ia 
abeyance  acts  of  the  legislature  is  a  moft 
common  and  everj'-day  practice  of  the 
courts. 

Bank  of  Kentucky  v.  Stone,  88  Fed.  883; 
Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  310; 
Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
810.  18  Sup.  Ct.  Rep.  418;  Cotting  t.  Kaih 
sas  City  Stock  Yards  Co.   (Cotting  t.  Ck* 
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ard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct. 
Rep.  30. 

The  principle  that  state  statutes  may  be 
suspeniied  by  temporary  injunction  has  been 
frequently  applied  in  the  inferior  Federal 
courts. 

Louisiana  v.  Lagarde,  60  Fed.  186;  Cen- 
tral Trust  Co.  V.  Citizens'  Street  R.  Co. 
80  Fed.  226 ;  Metropolitan  L.  Ins.  Co.  v.  Mc- 
Nail,  81  Fed.  888;  Cobb  v.  Clough,  83  Fed. 
604;  Fairfield  Floral  Co.  ▼.  Bradbury,  87 
Fed.  416;  Union  P.  R.  Co.  v.  Alexander,  113 
Fed.  347;  The  W.  J.  Kingston,  144  Fed. 
660;  Globe  Elevator  Co.  v.  Andrew,  144  Fed. 
871;  Consolidated  Gas  Co.  v.  Mayer,  146 
Fed.  150;  Crescent  Liquor  Co.  v.  Piatt,  148 
Fed.  894. 

VVherover  an  attempt  is  made,  by  means 
of  a  Buit  against  a  state  officer,  to  coerce 
tlie  state  into  a  compliance  with  its  con- 
tract, the  suit  is  re^rded  as  a  suit  against 
the  state,  the  ultimate  and  substantial  ob- 
ject of  the  suit  beinjT  rejrarded  by  the  court, 
mid  it  bring  determined  that  the  only  effect 
of  jHjrmitting  the  suit  would  be,  either 
dire<'tly  or  indirectly,  to  require  the  specific 
performance  by  the  state  of  its  contractual 
obligations. 

Re  Avers,  123  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Ct.  Rep.  164. 

Where  a  state  officer  is  attempting,  or 
will  att<'mpt  unless  restrained  by  the  court, 
to  invade  the  property  rights  of  a  citizen, 
or  to  harrass  him  in  respect  to  them,  by 
seeking;  to  enforce  against  him  confiscatory 
charges,  and  thus  to  deprive  him  of  rea- 
sonable compensation  for  his  property,  he 
has  no  right  to  interpose  anything  between 
himself  and  the  obligation  he  owes  to  the 
Constitution  and  laws  of  the  United  States; 
for  nothing  can  shield  or  defend  him  from 
their  just  authority,  and  in  making  an  at- 
tempt to  violate  this  supreme  law  he  is 
stripped  of  his  representative  character. 
Therefore  a  suit  against  hini  is  not  a  suit 
against  the  state. 

Reagan  v.  Farmers*  Loan  &  T.  Co.,  Smyth 
v.  Ames,  Chicago.  M.  &  St.  P.  R.  Co.  v. 
Tompkins,  and  Prout  v.  Starr,  supra. 

In  Fitts  V.  McGhee.  172  U.  S.  616,  43  L. 
ed.  635,  19  Sup.  Ct.  Rep.  z09,  the  defend- 
ants were  not  attempting,  and  were  not 
about,  to  invade  the  property  rights  of  the 
complainant  under  the  alleged  authority  of 
an  unconstitutional  statute.  Nor  was  there 
any  legislation  on  the  part  of  the  state  of 
Alabama,  shown  to  the  court,  that  estab- 
lished such  a  s()ecial  relation  of  these  offi- 
cers to  the  unconstitutional  act,  or  that 
imposed  upon  them  such  positive  duty  in 
respect  to  it,  as  would  justify  the  court 
in  concluding  that  they  would  obey  the 
positive  mandate  of  the  statute,  and  at- 
tempt to  invade  the  property  rights  of  the 
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complainant.  On  the  other  hand,  the  cases 
which  this  court  has  considered  suits 
against  officers  of  a  state,  and  not  suit» 
against  the  state,  have  been  those  in  which 
either  it  was  shown  to  the  court  that  prop- 
erty rights  were  about  to  be  invaded  un- 
der the  authority  of  an  unconstitutional 
act,  or  in  which  there  was  such  a  positive 
mandate  in  the  statutes  of  the  state  as 
would  directly  connect  the  defendants  sued 
with,  and  justify  the  court  in  concluding 
that  they  were  about  to  attempt,  an  inva- 
sion of  the  property  rights  of  the  complain- 
ant under  the  authority  of  an  unconsti- 
tutional law. 

Consolidated  Gas.  Co.  ▼.  Mayer,  140  Fed. 
154;  Smyth  v.  Ames,  supra;  Chicago  &  N. 
W.  R.  Co.  V.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  326,  35  Fed.  866;  Northern  P. 
R.  Co.  V.  Keves,  91  Fed.  47;  Railroad  Com- 
mission V.  Texas  &  P.  R.  Co.  76  C.  C.  A. 
226,  144  Fed.  68. 

The  circuit  court  of  the  United  States 
having  first  taken  jurisdiction  of  this  con- 
troversy, it  was  not  competent  for  the  state 
courts  of  North  Carolina  thereafter  to  as- 
sume control  of  the  same. 

Farmers'  T^an  &  T.  Co.  v.  I^kc  Street 
Kiev.  R.  Co.  177  U.  S.  61,  44  L.  ed.  067, 
20  Sup.  Ct.  Rep.  664;  Sharon  v.  Terry, 
1  L.R.A.  672,  13  Sawy.  387,  30  Fed.  .354; 
Taylor  v.  Taintor,  16  Wall.  300.  370.  21 
L.  ed.  287,  290;  Uarkrader  v.  Wadley.  172 
U.  S.  148,  43  L.  ed.  399,  19  Sup.Ct.  Rep. 
119;  York  v.  Pilkington,  2  Atk.  302;  Prout 
v.  Starr,  188  U.  S.  637,  47  L.  ed.  684,  23 
Sup.  Ct.  Rep.  398. 

To  the  general  principle  that  a  court  of 
equity  will  not  entertain  a  bill  to  restrain 
criminal  prosecutions  as  such,  recognized 
exceptions  have  been  made. 

Davis  &  F.  Mfg.  Co.  v.  Los  Angeles,  189 
U.  S.  207,  218,  47  L.  ed.  778,  780,  23  Sup. 
Ct.  Rep.  408;  Dobbins  v.  Tvos  Angeles.  195 
U.  S.  223,  241,  49  L.  ed.  169,  177,  25  Sup. 
Ct,  Rep.  18;  Re  Sawyer,  124  U.  S.  200, 
211,  31  L.  ed.  402,  406,  8  Sup.  Ct.  Rep.  482; 
Springhead  Spinning  Co.  v.  Riley,  L.  R. 
6  Eq.  658;  M.  Schandler  Bottling  Co.  v. 
Welch  (C.  C.  D.  Kan.)  42  Fed.  601:  Cen- 
tral Trust  Co.  V.  Citizens'  Street  11.  Co. 
(C.  C.  D.  Ind.)  80  Fed.  218;  Los  Angeles 
City  Water  Co.  v.   Los  Angeles    (C.  C.  S. 

D.  Cal.)  103  Fed.  738;  Southern  Exp.  Co.  v. 
Ensley  (C.  C.  N.  D.  Ala.)  116  Fed.  760; 
Gould  V.  Atlanta,  55  Ga.  678;  Georgia  R. 
&  Bkg.  Co.  V.  Atlanta,  118  Ga.  486.  45  S. 

E.  266;  Mobile  v.  Louisville  &  N.  R.  Co. 
84  Ala.  116,  6  Am.  St.  Rep.  342,  4  So.  106; 
Platte  &  D.  Canal  ft  Mill.  Co.  v.  Lee,  2  Colo. 
App.  184,  29  Pac.  1036;  Austin  v.  Austin 
City  Cemetery  Asso.  87  Tex.  330,  47  Am. 
St.  Rep.  114,  28  S.  W.  628;  ManhatUn  Iron 
Works  Co.  V.  French,  12  Abb.  N.  C.  446; 
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Wood  T.  Brooklyn,  14  Barb.  425;  Baltimore 
▼.  Radeeke,  40  Md.  217,  33  Am.  Rep.  230; 
Shinkle  ▼.  Covington,  83  Ky.  420;  Rush- 
▼ille  V.  Ruihville  Natural  Gas  Co.  132  Ind. 
675,  15  L.R.A.  321,  28  N.  E.  853;  Flaherty 
V.  Fleming,  58  W.  Va.  660,  3  L.R.A.(N.S.) 
461,  52  S.  E.  857;  Camden  Interstate  R.  Co. 
V.  Catlettsburg,  120  Fed.  421. 

At  least  four  circuit  courts  have  decided 
that  these  penal  provisions  are,  in  and  of 
themselves,  void,  without  regard  to  whether 
the  rates  fixed  are  reasonable  or  unreason- 
able. 

Mercantile  Trust  Co.  v.  Texas  &  P.  R.  Co. 
5\  Fed.  520;  Louisville  &  N.  R,  Co.  v.  Mc- 
Chord,  103  Fed.  210;  Consolidated  Gas  Co. 
T.  Mayer,  146  Fed.  150;  Ex  parte  Wood, 
155  Fed.  100. 

In  other  cases  it  has  been  held  that  the 
existence  of  these  penalties  is  in  itself  a 
ground  of  equitable  jurisdiction,  tlic  remedy 
at  law  in  defense  of  the  action  for  the  pen- 
alties being  obviously  inadequate. 

Smyth  v.  Ames,  1*69  U.  S.  517,  42  L.  ed. 
«38,  18  Sup.  Ct.  Rep.  418;  Bank  of  Ken- 
tucky V.  Stone,  88  Fed.  390;  Pacife  Exp. 
Co.  V.  Seibert,  44  Fed.  315;  State  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  (Tex.)  97  S.  W. 
78;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  v.  Godard)  183  U.  S.  92,  46 
L.  e<l.   102,  22  Sup.  Ct.  Rep.  30. 

The  remedy  of  habeas  corpus  was  a  prop- 
er one  in  this  case  by  reason  of  its  urjjency. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Bo-^ke  v.  Comingore,  177 
U.  S.  459,  44  L.  e<l.  846,  20  Sup.  Ct.  Rep. 
701:  Re  Loney  (Thomas  v.  Loncy)  134  l\ 
8.  372,  33  L.  ed.  949,  10  Sup.  Ct.Rep.  584; 
Re  Noagle  (Cunningliam  v.  Neajrie)  135  U. 
S.  1,  34  L.  ed.  55,  10  Sup.  Ct.  Rep.  658; 
Ohio  v.  Thomas,  173  U.  S.  276,  284,  43  L. 
ed.  699,  701,  19  Sup.  Ct.  Rep.  453. 

Mr.  Justice  Peckliain,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

After  the  jurisdiction  of  the  circuit  court 
of  the  United  States  had  attached  by  the 
filing  of  the  bill  of  complaint  in  the  case 
already  mentioned,  of  the  Southern  R.  Co. 
V.  McNeill  et  al.,  members  of  the  corporation 
commission,  and  after  the  issuing  and  serv- 
ice of  the  injunction,  as  above  stated,  the 
defendant  Wood,  acting  under  and  in  obedi- 
ence to  the  provisions  of  such  injunction, 
sold  the  railroad  tickets  at  the  usual  price, 
and.  at  the  same  time,  complied  with  the 
conditions  contained  in  the  injunction,  by 
giving  the  coupons  for  the  difference  in 
price,  and,  while  so  complying  with  the 
terms  of  such  injunction,  was  arrested  and 
proceeded  against  criminally  for  disobedi- 
ence of  the  act  fixing  rates.    Being  detained 


in  custody  by  virtue  of  this  eonvietioa  bj 
one  of  the  police  courts  of  the  state,  he  had 
the  right  to  apply  for  a  writ  of  habeas 
corpus  to  the  United  States  circuit  judge, 
and  that  judge  had  power  to  issue  the  writ 
and  discharge  the  prisoner  under  f  753  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1001,  p.  502),  aa  he  was 
then  in  custody  for  an  act  done  pursuant  to 
an  order,  process,  or  decree  of  a  court  or 
judge  of  the  United  States.  See  Re  Neagle 
(Cunningham  v.  Neagle)  135  U.  S.  1,  34 
L.  ed.  55,  10  Sup.  Ct.  Rep.  658.  The  writ 
being  properly  issued,  the  judge  had  the 
right,  and  it  was  his  duty,  to  examine  into 
the  facts,  and  had  jurisdiction  to  discharge 
the  petitioner  under  the  circumstances 
stated. 

The  other  questions  raised  herein  have 
been  sufficiently  discussed  in  Ex  parte 
Young,  just  decided  [200  U.  S.  123,  ante, 
714,  28  Sup.  Ct.  Rep.  441],  and  require  no 
further  attention. 

*For  the  reasons  given  in  that  opinion,  the[S  11] 
order    appealed    from    herein    must    be    af- 
firmed. 

Mr.  Justice  Harlan,  dissenting: 
In  my  judgment  the  appellee  should  have 
been  put  to  his  writ  of  error  for  the  review 
of  the  judgment  against  him  in  the  highest 
court  of  the  state,  competent  under  the 
state  laws  to  re-examine  that  judgment, 
thence  to  this  court  to  inquire  whether  any 
right  belonging  to  him  under  the  Federal 
Constitution  had  been  violated.  He  should 
not  have  been  discharged  on  habeas  corpus. 
Ex  parte  Royall,  117  U.  S.  241,  20  L.  ed. 
868,  6  Sup.  Ct.  Rep.  734;  Minnesota  v. 
Brundage,  180  U.  S.  409.  45  L.  ed.  630,  21 
Sup.  Ct.  Rep.  455;  Urquhart  v.  Brown.  205 
U.  S.  179,  51  L.  ed.  760,  27  Sup.  a.  Rep. 
450;  and  authorities  cited  in  each  case. 

Upon  the  question  as  to  what  is  and 
what  is  not  a  suit  against  the  state  within 
the  meaning  of  the  11th  Amendment,  my 
views  are  fully  expressed  in  my  dissenting 
opinion  in  Ex  parte  Young,  just  decided. 
Fur  the  reasons  there  stated  I  dissent  from 
the  opinion  and  judgment  of  the  court  in 
this  case. 


GENERAL  OIL  COMPANY,  Plff.  in  Err., 

V. 

JOHN  H.  CRAIN,  Inspector  of  Coal  Oil, 
Carbon  Oil,  Petroleum,  Kerosene  Oil, 
Gasolene,  etc.,  for  the  County  of  Shell^ 
and  City  of  Memphis,  Tenn. 

(See  S.  C.  Reporter's  ed.  211-236.) 

Error  to  state  court  —  Federal  qnes- 
tlon. 


1.  A  decision  of  a  state  court  dismi 
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•on  the  ground  that  the  suit  was  one  against 
the  state,  and  therefore  not  within  its  juris- 
•diction,  a  bill  which  seeks  to  enjoin  a  state 
oil  inspector  from  enforcing  a  state  inspec- 
tion law,  on  the  theory  that  such  law,  if 
:applied  to  the  oils  in  controversy,  violates 
the  commerce  clause  of  the  Federal  Constitu- 
tion, gives  effect  to  such  law,  and  is  review- 
able by  the  Supreme  Court  of  the  United 
States. 

€k>niinerce  —  state   taxation  ^  inspection 
fees  ^  property  in  transit. 

2.  Oil  shipped  from  Pennsylvania  and 
Ohio,  and  destined  ultimately  for  points  in 
Arkansas,  Louisiana,  and  Mississippi,  is  not 
property  in  interstate  commerce,  so  as  to  be 
exempt  from  state  tax  or  inspection  laws 
while  it  is  held  at  a  distributing  point  main- 
tained by  the  shipper  in  Tennessee,  at  which 
point  such  oil  is  unloaded  from  tank  car^  ' 
into  various  tanks,  barrels,  and  other  re-  ' 
ceptrtcles,  and  from  which  it  is  forwarded 
to  its  final  destination. 

[No.   128.] 


Argued   and    submitted   January    23,    1908. 
Decided  March  23,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee,  which,  reversing  a 
decree  of  the  Chancery  Court  of  Shelby 
County,  in  that  state,  overruling  a  de- 
murrer to  a  bill  to  enjoin  the  collection 
of  inspection  fees  by  a  state  oil  inspector, 
sustained  the  demurrer  and  dismissed  the 
bill.    Affirmed. 

See  same  case  below,  117  Tenn.  82,  95  S. 
W.  824. 

Statement  by  Mr.  Justice  McKenna: 
Plaintiff  in  error,  which  was  also  plain- 
tiff in  the  courts  below,  invokes  the  pro- 
tection of  the  commerce  clause  of  the 
Constitution  of  the  I'liited  States  aj»ainst 
the  collection  of  a  tax  for  the  inspection  of 
certain  of  its  oils  in  Tennessee.  The  bill 
prayed  an  injunction  a^^ainst  the  defendant. 


NoTK. — As  to  what  adjudications  of  state 
i'oui  ts  can  be  broujiht  uj)  for  review  in  the 
Supreme  Court  of  the  United  St.ites  by  writ 
of  error  to  those  courts — see  note  to  Ajxix 
Transp.  Co.  v.  Garbade,  02  l^.U.A.  513. 

As  to  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  fntm 
the  Supreme  Court  of  the  United  States, 
see  note  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
63  L.R.A.  33. 

When  may  the  transit  of  goods,  commenced 
in  another  state,  be  deemed  to  have  been 
definitely  interrupted  or  to  have  ter- 
minated, so  as  to  subject  tlie  goods  to 
local  ta.xation. 

Many  of  the  decisions  on  the  question 
stated  are  so  fully  reviewed  in  the  opinion 
above  repented  that  it  is  deemed  suflicient 
for  the  purpos(»s  of  this  note  merely  to  dis- 
miss them  with  this  reference,  and  to  sup- 
plement them  with  the  following  cases: 

In  Mvers  v.  Baltimore  County,  83  Md. 
385,  34*  L.R.A.  309,  55  Am.  St.  Rep.  349, 
35  Atl.  144,  it  is  held  that  the  average 
amount  of  live  stock  which  cattle  dealers 
have  each  week,  although  usually  sold  with- 
in one  day  after  they  are  received,  and  most 
of  them  being  bro\ight  from  other  states, 
constitutes  projierty  within  the  state  which 
can  be  taxed;  and,  further,  that  the  intent 
of  the  dealers  to  export  part  of  the  cattle, 
and  the  fact  that  they  do  export  about  two- 
thirds  of  all  they  handle,  does  not  prevent 
the  local  taxation. 

In  Brown  v.  Houston,  114  U.  S.  622,  29 
L.  ed.  257,  5  Sup.  Ct.  Rep.  1091,  it  is  held 
that  coal  sent  by  the  owners  in  Pennsylva- 
nia to  their  agents  in  New  Orleans,  to  be 
there  sold  for  their  account,  upon  its  ar- 
rival becomes  a  part  of  the  general  mass  of 
property  of  Louisiana,  subject  to  taxation 
in  common  with  all  other  property  and 
in  precisely  the  same  manner,  and  that  the 
62  L.  cd.' 


fact   that   some   of   it   is   subsc(|ucntly   sold 
for  exportation  does  not  alt<'r  the  case. 

In  American  Steel  &  Wire  Co.  v.  Speed. 
192  U.  S.  500.  48  1^.  ed.  5;i8,  24  Sup.  Ct. 
Rep.  305.  it  is  held  that  a  staite  is  not 
pn»cluded  by  the  commerco  clause  of  the 
Federal  Constitution  from  imposing;  a  mer- 
chant's tax  u|Km  a  nonresident  manul'aclur- 
ing  corporation,  which  has  selected  a  cily 
of  that  state  as  a  distributing;  point,  and 
has  engaged  a  local  transfer  conijKUiy  to 
take  charge  of  its  ])ro(lucts  when  shipped  to 
that  point,  assort  them,  store  them  in  tiu* 
warehouse,  and  make  delivery  in  the  origi- 
nal packages  to  the  customers  of  the  manu 
facturer,  either  as  expressly  directed  by  it 
or  under  general  directions  in  favor  of  it3 
recognized  and  approvetl  customers  whose 
names  are  furnished  to  tin*  transfer  com- 
pany.— since  under  such  ciicumstances  the 
goods,  when  stored  in  the  warehouse,  are 
no  longer  in  transit,  but  have  reached  their 
destination,  and  are  held  in  the  state  for 
sale. 

In  accordance  with  the  fore^oinjr  decision, 
it  was  held,  obiter,  in  Mever,  J.  &  Co.  v. 
Mobile,  147  Fetl.  843,  that  dealers  in  beer 
brought  from  other  states  and  sold  in  the 
original  bottles  were  subject  to  a  license 
tax  imposed  by  a  city  ordinance,  even  if  en- 
acted under  the  city's  power  of  taxation, 
and  not  as  a  pcdicc  regulation. — the  deci- 
sion, however,  being  that  such  license  tax 
was  valid  as  a  police  regulation,  and  hence 
sustainable  under  the  Wilson  act. 

In  American  Harrow  Co.  v.  Shaffer,  5  In- 
ters. Com.  Rep.  330,  68  Fed.  750,  it  was  held 
that  where  a  manufacturer  shipped  har- 
rows by  car-load  lots  from  Michigan  into 
Virginia,  deposited  the  goods  in  a  ware- 
house in  the  latter  state,  and  then,  through 
its  agents,  loaded  them  on  wagons  and  sent 
them  through  the  country,  selling  and  de- 
livering them  to  purchasers  from  the  wag- 
ons, such  agents   were  not  engaged   in   in- 
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based   on   the   following   facts,  summarized 
from  the  bill: 

The  plaintiff  is  a  Tennessee  corporation 
with  its  principal  place  of  business  in 
Memphis,  Tennessee.  It  is  enga<|^ed  in  the 
manufacture  and  sale  of  coal  oil  and  other 
illuminating  oils  in  the  various  states  of 
the  Union.  Its  wells  and  refining  and 
manufacturing  plants  are  all  located  in  the 
states  of  Pennsylvania  and  Ohio,  from 
which  it  ships  its  product  to  the  states  in 
which  they  are  sold  and  used.  On  account 
of  the  tendency  of  the  oils  to  leak  and 
evaporate,  and.  under  chanj^c  of  tempera- 
ture, to  burst  the  vessel  in  which  they  arc 
contained,  it  is  necessary  to  ship  the  oils  in 
tank  cars,  and  it  is  also  necessary  to  have 
distributing  points  for  such  oils  in  various 
places  in  the  United  Stsitrs.  at  which  it 
may  receive  the  oils  so  shipped,  and  place 
it  in  barrels  or  other  smaller  vessels  suit- 
able in  size  for  filling  orders,  which  vary 
in  amounts  from  one  barrel  upward.  It 
would  be  impracticable  to  CPTy  on  business 


in,  or  to  have  apparatus  and  'machinery  for [9 IS) 
the  reception  and  delivery  of,  oil  at  every 
point  at  which  plaintiff  ships  oil.  For  some 
years  plaintiff  has  been  engaged  in  business 
at  Memphis,  and  has  made  that  city  not 
only  a  place  of  business  at  which  to  sell  oil 
to  the  citizens  and  residents  of  Tennessee, 
but  also  has  made  it  one  of  its  distributing 
points  to  which  its  oils  are  shipped  from 
Pennsylvania  and  Ohio  in  tank  cars,  from 
which  cars  the  oils  are  unloaded  into  vari- 
ous tanks,  barrels,  and  other  receptacles, 
for  the  purpose  of  being  forwarded  to  its 
customers  in  Arkansas.  Louisiana,  and  Mis- 
sissippi, in  which  states  it  has  many  regu- 
lar customers,  from  whom  it  always  has  on 
hand  many  unfilled  orders  for. oil.  to  be  de- 
livered as  soon  as  possible  or  convenient. 

At  Memphis  plaintiff  has  numerous  tanks 
or  receptacles  for  oil  of  various  kind-  an;l 
sizes,  among  whieh  are  the  following:  (1) 
A  tank  or  vessel  in  which  is  kept  oil  for 
which  orders  have  been  received  from  the 
states  above  mentioned  before  its  shipment 


tcrstate  commerce,  and  were  therefore  sub- 
ject to  the  payment  of   local   license  taxes. 

In  Price  Co.'  v.  Atlanta.  105  Ga.  358,  31 
S.  E.  619,  it  appeared  that  goods  in  large 
quantities  were  shipped  from  another  state 
to  a  warehouse  in  Georgia,  and  at  the  latter 
point  ^ere  divided  and  distributed  among  a 
number  of  customers,  who  were  procured 
after  the .  goods  had  been  deposited  in  the 
warehouse,  by  a  person  who  went  from 
house  to  house,  exhibiting  samples  and  tak- 
ing orders,  which  were  filled  from  the  ware- 
house or  distributing  point.  It  was  held 
that  sales  so  made  did  not,  in  any  sense,  con- 
stitute interstate  commerce,  and  that  the 
person  so  selling  became  liable  as  a  can- 
vasser to  a  license  tax  imposed  by  the  mu- 
nicipality. 

In  Merchant's  Transfer  Co.  v.  Board  of 
Review,  128  Iowa,  732,  2  L.R.A.tN.S.)  662, 
105  N.  W.  211,  it  was  held  that  merchandise 
6hippi>d  by  a  nonresident  manufacturer  in 
bulk  to  a  storage  company,  and  stored  by 
it,  awaiting  orders  for  its  distribution  to 
purchasers,  was  subject  to  local  taxation, 
the  court  saying:  "Whether  these  goods 
should  ever  be  forwarded  lo  the  retail  deal- 
ers, or  should  remain  in  the  warehouse,  or 
should  be  diverted  to  meet  other  demands 
of  the  trade,  rested  wholly  in  the  will  of  the 
shipper.  When  the  order  to  forward  was 
finally  given,  and  the  designated  goods  were 
again  put  in  course  of  transportation,  there 
was,  to  all  intents  and  purposes,  a  new  and 
independent  shipment.  But,  be  this  as  it 
may,  the  answer  to  the  question  whether 
the  sales  had  been  consummated  is  by  no 
means  necessarily  decisive  of  the  inquiry 
whether  the  goods,  at  the  date  of  the  as- 
sessment, were  actually  in  transit,  and 
therefore  protected  against  local  taxation 
For  reason  already  sufficiently  stated,  we 
hold  that  when  the  shipments  had  reached 
the  consignee,  the  transfer  company,  and 
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had  been  stored  in  its  warehouse,  subject 
to  the  shipper*s  orders,  they  had  arrived  at 
their  destination  for  t!»e  time  l>eiii^',  and 
that  the  mental  purpos(>  of  such  shippers 
to  have  the  goods  thereafter  distributi d  ani 
sent  out  to  their  several  custoiners  could 
have  no  effect  to  make  such  property  <xe:npt 
from  taxation,  or  clothe  it  with  the  peculiar 
inmumities  [MM'taining  to  interstate*  cc»in- 
nierce." 

In  Tjcliigh  &  W.  Coal  Co.  v.  .Tunctitni  <  \. 
J.  L.)  60  Atl.  923,  it  was  held  tlint  coil 
shipf>ed  from  another  state  an<l  stored  f(»r 
an  indefinite  period  awaiting  orders  for  sale, 
when  it  was  to  be  transhippetl  to  the  pur- 
chasers, completed  its  interstate  transit 
upon  reaching  the  place  of  storage  and  was 
taxable   there. 

In  I.  M.  Darnell  &  Son  Co.  v.  Memphis, 
116  Tenn.  424,  95  S.  \V.  816,  it  was  held 
that  logs  imported  from  another  state,  and 
while  in  the  imf>orter's  mill  yard  awaiting 
manufacture  into  lumb;>r,  or  already  manu- 
factured into  luiiiber,  were  not  protected 
from  taxation  by  the  conmierce  clause  of 
the  Federal  Constitution,  having  become  de- 
vested of  any  connection  with  commerce  be- 
tween the  states,  and  miiigled  with  and 
merged  into  the  general  mass  of  property 
of  the  taxing  state. 

A  limitation  upon  the  power  of  a  state 
to  tax  property  which  has  moved  in  the 
channels  of  interstate  commerce,  after  it 
has  completed  its  interstate  transit,  is  es- 
tablished by  the  Supreme  Court,  to  which 
the  foregoing  case  was  taken  by  writ  of 
error,  in  208  U.  S.  113.  ante,  413.  28  Sup. 
Ct.  Rep.  247,  in  which  it  is  held  thnt  a 
state  cannot  discriminate  against  such  prop- 
erty, even  after  it  has  completed  its  inter- 
state movement,  by  imposing  upon  it,  on 
account  of  its  foreign  origin,  a  burden  of 
taxation  greater  than  that  levied  upon 
domestic  property  of  a  like  nature. 
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from  the  manufacturing  plants,  and  which 
is  especially  shipped  to  fill  such  orders. 
This  oil  is  unloaded  at  Memphis  only  for 
the  purpose  of  distribution  in  smaller  ves- 
sels to  meet  the  requirements  of  such 
orders,  and  is  kept  separate  from  oils  for 
sale  in  Tennessee,  in  a  tank  plainly  and 
conspicuously  marked  "Oil  Already  Sold  in 
Arkansas,  Louisiana,  and  Mississippi,"  and 
remains  in  Tennessee  only  long  enough  (a 
few  days)  to  be  properly  distributed  ac- 
cording to  the  orders  therefor.  (2)  An- 
other tank  or  ves«el  for  oil  to  be  sold  in 
those  states,  but  for  which  [there  were]  no 
orders  at  the  time  of  shipment  from  the 
manufacturing  plants.  Thi8  tank  i»  marked 
''Oil  to  be  Sold  in  Arkansas,  Louisiana,  and 
Mississippi,"  and  is  kept  separate  and 
apart  from  all  other  oil  until  required  to 
supply  orders  from  plaintilT's  customers  in 
those  states,  and  is  never  sold  except  upon 
the  receipt  of  such  orders. 

The  defendant,  as  inspector  of  oils,  from 
time  to  time  inspects  plaintifT'.:  oils  at 
Memphis,  and  charges  and  collects  for  such 
inspection  a  regular  fee  of  25  cents  per 
barrel,  as  provided  in  §  8  of  the  act  of  1899 
of  the  legislature  of  Tennessee,  and  the 
14]plaintifT  has  fully  *paid  such  charges  up  to 
the  ])rosent  time  on  all  of  its  oils  shipped 
into  Tennessee,  whether  intended  for  sale 
in  that  state  or  other  states.  Until  recent- 
ly plaint ilT  has  unloaded  the  greater  portion 
of  its  oil  from  its  tank  cars  to  its  station- 
ary tanks  without  attempting  to  separate 
the  oil  sold  or  intended  to  be  sold  in  the 
states  above  mentioned  from  that  to  be 
sold  in  the  state  of  Tennessee,  and  paid  the 
]ns])ertion  charges  upon  all.  PlaintifT,  how- 
ever, is  now  separating  its  oil  in  the  manner 
above  described,  because  it  has  been  advised 
that  the  oil  intended  to  be  sold  outside  of 
Tennessee  is  not  subject  to  inspection  in 
that  state  if  kept  separate  from  the  oil 
sold  or  intended  to  be  sold  in  that  state. 

Defendant  claims  the  right  to  inspect 
such  oils,  although  he  knows  and  admits  no 
sales  thereof  are  made  in  Tennessee,  and 
claims  that  he  is  not  only  entitled,  but 
that  it  is  his  duty,  to  insp<>ct  the  same  and 
collect  the  regular  fees  in   such  inspection. 

Plaintiff  is  advised  and  shows  that  de- 
fendant has  no  right  to  in.spect  the  oil  or 
collect  the  fees,  liecause  the  act  of  1899 
does  not  apply  to  them,  for  reasons  which 
are  elaborately  set  out;  but  it  is  alleged 
that,  if  the  act  should  be  construed  to  ap- 
ply to  them,  the  act  is  unconstitutional  "in 
so  far  as  it  provides  for  or  requires  an  in- 
spection of  any  of  the  oil  in  said  tanks, 
because  such  inspection  would  be  a  regu- 
lation of  and  interference  with  commerce 
between  the  states  of  Pennsylvania  and 
Ohio,  from  wlfich  said  oil  was  shipped,  and 


I  the  states  of  Arkansas,  Louisiana,  and  Mis- 
'  sissippi,  to  which  the  same  was  shipped,  in 
violation  of  the  Constitution  and  laws  of 
the  United  States,  and  especially  of  the  3d 
clause  of  §  8  of  article  1  of  the  Constitution 
of  the  United  States,  which  provides  that 
Congress  shall  have  power  *to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes.'*' 
Plaintiff  alleges  that  the  act  of  181)9  and 
the  inspection  thereunder  is  not  a  valid 
exercise  of  the  police  power  of  the  state, 
and  to  that  extent  the  act  is  unconstitu- 
tional and  void,  because  (1)  none  of  the  oil 
is  manufactured  in  Tennessee,  and  the  in- 
spection, therefore,  is  not  necessary  for  the 
protection  either  of  *the  residents  and[215] 
citizens  of  Tennessee  or  the  reputation  ot 
her  manufactured  products.  (2)  The  fees 
are  unreasonable  and  exorbitant  for  the 
service  performed,  and  very  much  greater 
than  necosj^ary  to  provide  for  inspection, 
,  and  that,  after  payment  of  tne  salaries  and 
\  other  expenses  incident  to  inspection,  there 
I  is  a  surplus  of  many  thousands  of  dollars 
I  put  into  the  treasury  annually.  (3)  The 
act  is  void  under  the  Constitution  of  the 
state  of  Tennessee,  because  the  inspection 
is  not  necessary  or  conducive  to  the  benefit 
of  the  stale  of  Tennessee  or  the  citizens 
thereof,  and  the  act  is  therefore  unneces- 
sary, unreas*)nable,  and  not  a  valid  exer- 
cise of  the  police  power  of  the  state,  but  a 
mere  tax  or  charge  imposed  under  the  guise 
of  a  police  regulation,  and  as  such  is  in 
conflict  with  article  2,  §  28.  of  the  Consti- 
tution of  Tennessee,  which  requires  all 
property  to  be  taxed  according  to  its  value, 
and  that  taxes  be  equal  and  uniform 
throughout   the   state. 

It  is  alleged  that  the  act  provides  in  §  2 
a  heavy  penalty,  consisting  of  a  fine  from 
$20  to  $50  for  each  offense,  against  any 
dealer  or  manufacturer  who  shall  obstruct 
the  inspector  in  the  discharge  of  his  duties, 
or  refuse  to  permit  him  upon  his  premises 
for  the  performance  thereof;  and  provides 
in  §  4  that  it  shall  be  a  misdemeanor  for 
any  person  to  sell  any  oil  before  having  it 
inspected  as  provided  in  the  act,  and,  on 
conviction,  shall  be  fined  $300,  and  the  oil, 
if  found  to  be  rejected,  shall  be  forfeited 
and  sold.  Plaintiff,  therefore,  it  is  alleged, 
on  account  of  the  severe  penalties,  could 
not  afford  to  take  the  risk  of  selling  any 
oil  without  inspection,  or  take  the  risk  of 
refusing  permission  to  inspect.  That  it  is 
doubtful  if  plaintiff,  if  it  paid  the  fees 
under  protest,  could  recover  the  same,  and 
if  they  could  be  recovered  it  would  be 
necessar>'  for  plaintiff  to  bring  suit  every 
thirty  days  for  the  charges  paid  for  the  pre- 
ceding thirty  days,  so  that  an  indefinite 
number  of  suits  would  be  necessary.  Irrep- 
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arable  injury  will  therefore  result,  it  is  al- 
leged, if  the  inspection  against  plaintiflTs 
oils  under  the  act  of  1800  be  not  enjoined. 

DofciKlnnt  filed  a  demurrer  which  at- 
[2 16] tacked  the  bill  for  want  *of  equity,  and  also 
the  jurisdiction  of  the  court  to  hear  and  de- 
termine the  cause,  for  the  reason  that  it 
was  a  ''suit  against  the  state,  or  against 
an  officer  of  the  state,  acting  by  authority 
of  the  state,  with  a  view  to  reach  the  state, 
its  treasury,  funds,  or  property."  By  this 
ground  of  demurrer  defendant  attempted  to 
avail  himself  of  an  act  of  the  state  of 
Tennessee,  passed  in  1873,  being  §  4507  of 
Shannon's  Code,  which  provides  as  follows: 
"That  no  court  in  the  state  of  Tennessee 
has,  nor  shall  hereafter  have,  any  power, 
jurisdiction,  or  authority  to  entertain  any 
suit  against  the  state,  or  any  officer  acting 
by  the  authority  of  the  state,  with  a  view 
to  reach  the  state,  its  treasury,  funds,  or 
property,  and  all  such  suits  now  pending,  or 
hen'aft<'r  l>rou<;iit.  siiould  be  dismissed  as 
to  the  slate,  or  such  olHccr.  on  motion,  plea, 
or  deninrrer  of  the  law  officer  of  the  state, 
or  counsel  employed  by  the  state." 

The  demurrer  was  overruled  "as.  to  that 
part  of  the  bill  in  reference  to  the  first  tank 
mentioned  in  said  bill.*'  It  was  sustained 
**a8  to  all  that  part  of  the  bill  in  reference 
to  the  second  tank  mentioned  in  said  bill." 
The  ground  of  demurrer  which  went  to  the 
jurisdiction  of  the  court  was  overruled  **as 
to  the  oil  in  both  tanks." 

A  preliminary  injunction  which  had  been 
granted  was  continued  in  force.    Inspection, 
however,    it    was    adjud;zed    might    proceed, 
the  fees  to  be  paid  inio  court   pending  ap-  \ 
peal   to  the  supreme  court   of  tlie  state. 

An  appeal  was  taken,  and  the  supreme 
court  decided  that  the  suit  was  one  against 
the  state,  and  reversed  the  decree  of  the 
chancery  court.     117  Tenn.  82,  95  S.  W.  824. 

Mr.  II.  .1.  Iilvins:stoii.  Jr.,  argued  the 
cause,  and  Mr.  Thomas  B.  Turlev  filed  a 
brief  for  ])laintiff  in  error: 

Actions  against  state  officers  to  restrain 
tliem  from  the  commission  of  wron;»ful  acts 
to  the  prejudice  of  plaintiff"s  rights  are  not 
suits  against  the  state. 

l)a>is  V.  (Jray,  IG  Wall.  208,  21  L.  ed. 
447:  lVnn«>ycr  v.  McConnaughy,  140  U.  S. 
10,  35  L.  e<l.  'Ml).  11  Sup.  Ct.  Uep.  699; 
llans  V.  Ltjui-^iana,  134  U.  S.  1.  33  L.  ed. 
842,  10  Sup.  (  t.  l{ep.  .-)04;  Board  of  Liqui- 
dation V.  MeComb,  92  l*.  S.  531.  23  L.  ed. 
023:  Poindexter  v.  Grrenhow.  114  I'.  S. 
270,  29  L.  ed.  185,  5  Sup.  Ct.  Rep.  003, 
962;  United  States  v.  Lee,  10t»  U.  S.  190, 
27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  Williams 
V.  United  States,  138  U.  S.  514,  34  L.  ed. 
1026,  11  Sup.  Ct.  Rep.  457;  Re  Tyler, 
149  U.  S.  164,  37  L.  ed.  689,  13  Sup.  Ct. 
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Rep.  785;  Cummings  ▼.  Merchants'  Nat. 
Bank,  101  U.  S.  153,  25  L.  ed.  903;  Dodge 
V.  Woolsey,  18  How.  331,  15  L.  ed.  401; 
Reagan  v.  Farmers*  Loan  &  T.  Co.  154  U. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
660,  14  Sup.  Ct.  Rep.  1047;  Scott  ▼. 
Donald,  165  U.  S.  58,  107,  41  L.  ed.  632, 
647,  17  Sup.  Ct.  Rep.  265;  Belknap  v. 
Schild,  161  U.  S.  18,  40  L.  ed.  601,  10  Sup. 
Ct.  Rep.  443 ;  Charles  River  Bridge  v.  War- 
ren  Bridge,  11  Pet.  572,  9  L.  ed.  834:  West- 
em  U.  Teleg.  Co.  v.  Henderson,  Q8  Fed. 
590;  Polack  v.  Mansfield,  44  Cal.  42.  13 
Am.  Rep.  151 ;  King  v.  La  Grange,  61  Cal. 
228;  Budd  v.  Houston,  36  La.  Ann.  961; 
Blanton  v.  Southern  Fertilizing  Co.  77  Ya. 
337;  Wilmington  &  W.  R.  Co.  v.  Reid.  13 
Wall.  264,  20  L.  ed.  568;  Tomlinson  v. 
Branch,  15  Wall.  460.  21  L.  ed.  189;  Char- 
leston  v.  Branch,  15  Wall.  470.  21  L.  ed. 
193;  Humphrey  v.  Pegues,  16  Wall.  244, 
21  L.  ed.  320;  Home  of  the  Friendless  ▼. 
Rouse,  8  Wall.  430,  19  L.  ed.  495;  Wash- 
ington  I'niversity  v.  Rouse,  8  Wall.  4:59.  19 
L.  ed.  498:  Allen  v.  Baltimore  &  O.  R.  Co. 
114  U.  S.  311,  314,  29  L.  ed.  200,  201,  5 
Sup.  Ct.  Rep.  925,  962:  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819*  18  Sup.  Ct. 
Rep.  418;  Tindal  v.  Wesley,  167  U.  S.  220, 
42  L.  ed.  142,  17  Sup.  Ct.*  Rep.  770;  Lynn 
V.  Polk,  8  Lea.  121;  McNeill  v.  Southern 
R.  Co.  202  U.  S.  543,  50  L.  ed.  1142.  2G 
Sup.  Ct.  Rep.  722:  Wilmington  &  W.  R.  Co. 
V.  Alsbrook,  146  U.  S.  279.  36  L.  ed.  972, 
13   Sup.   Ct.  Rep.   72. 

It  is  true  that  it  has  l>een  frequently 
held  that  mandamus  will  not  lie  to  compel 
a  state  oflTieer  to  carry  out  a  contract  of 
the  state.  This  would  clearly  be  coercing 
the  state,  through  her  oHlcers,  by  legal  proc- 
ess. 

Louisiana  v.  Jumel,  107  IJ.  S.  750.  27 
L.  ed.  463,  2  Sup.  Ct.  Rep.  128;  Hagood  v. 
Southern,  117  U.  S.  70,  29  L.  ed.  Sll.  0 
Sup.  Ct.  Rep.  608;  Mnrye  v.  Parsons.  114 
U.  S.  336,  29  L.  ed.  209,  5  Sup.  Ct.  Rep. 
932,  962. 

The  distinction,  howe\*er.  between  such 
proceedings  and  suits  to  enjoin  unconstitu- 
tional aggression  by  state  officers  upon  pri- 
vate property  is  obvious. 

Re  Ayers,'l23  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Ct.  Rep.   164. 

A  person  about  to  sustain  irreparable  in- 
jury* by  the  execution  of  an  unconstituticmal 
law  may  obtain  relief  by  injunction  against 
state  officers  charged  with  the  execution 
thereof. 

Allen  v.  Baltimore  A  O.  R.  Co.  114  U.  S. 
311,  29  L.  ed.  200,  5  Sup.  Ct.  Rep.  925, 
962;  Board  of  Liquidation  v.  MeConib,  su- 
pra: Parkersburg  &  O.  River  Transp.  Co. 
v.  Parkersburg,  107  U.  S.  691,  27  L.  ed. 
584,  2   Sup.  Ct.   Rep.   732;   McCullough  t. 
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Virginia,  172  U.  S.  Ill,  43  L.  ed.  385, 
19  Sup.  Ct.  Rep.  134;  Pennoyer  v.  McCk>n- 
naughy,  140  U.  S.  9,  35  L.  ed.  365,  11  Sup. 
Ct.  Rep.  699;  Lynn  v.  Polk,  supra. 

When  goods  start  on  their  journey  from 
state  to  state  they  become  interstate  com- 
merce, and  are  protected  from  interference 
or  regulation  by  any  state  through  which 
they  may  pass  until  they  reach  their  ulti 
mate  destination,  notwithstanding  on  the 
way  they  may  be  delayed  for  a  reasonable 
time  on  account  of  inadequate  means  ot 
transportation,  or  for  reshipmcnt,  or  assort- 
ment, or  distribution,  or  on  account  of  any 
accident,  or  any  other  cause  which  may  in- 
tervene to  prevent  the  goods  going  directly 
from  the  initial  point  of  shipment  to  tho 
point  of  destination. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  715, 
6  Sup.  Ct.  Rep.  475;  Kclley  v.  Rhonds,  188 
U.  S.  1,  47  L.  ed.  359,  23  Sup.  Ct.  Rep. 
259;  State,  Detmold,  Prosecutor,  v.  Englo, 
34  N.  J.  L.  425;  State,  Lehigh  &  W.  Coal 
Co.  Prosecutor,  v.  Carrigan,  39  N.  J.  L.  35: 
The  Daniel  Ball  (The  Daniel  Ball  v.  United 
States)  10  Wall.  557,  19  L.  ed.  990;  Swift 
&  Co.  V.  United  States,  196  U.  S.  375,  49 
L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

The  breaking  of  the  original  package  has 
no  bearing  upon  the  question  of  interstate 
commerce  involved  in  such  a  case  as  that  at 
bar. 

Caldwell  v.  North  Carolina,  187  U.  S. 
622.  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229. 

The  authorities  sustain  the  following 
propositions: 

1.  That  the  police  power  of  a  state,  being 
identical  with  the  right  of  self-defense,  can 
lie  exercised  only  for  the  protection  or  bene- 
fit of  the  citizens  of  that  state. 

2.  That  the  exercise  of  the  police  power 
can  afTect  interstate  commerce  onlv  so  far  us 

ft 

is  al).«»olutely  necessary. 

3.  That  inspection  laws,  being  an  exevcis? 
of  the  police  power,  must  be  intended  for 
the  protection  or  benefit  of  the  citizens  of 
the  state  enacting  the  same,  and  must  have 
>>ome  substantia]  relation  to  their  safety, 
happiness,  or  betterment. 

4.  If  a  so-called  inspection  law  is  not 
reasonably  calculated  to  benefit  the  citizens 
of  that  state,  it  is  void. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  56, 
57,  75,  76,  79,  81,  83,  84;  Bowman  v.  Chi- 
cago &  N.  W.  R.  Co.  125  V.  S.  465,  31  L. 
ed.  700,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct. 
Rep.  689.  1062;  State  Freight  Tax  Case, 
15  Wall.  232,  21  L.  ed.  146;  Leisy  v.  Hard 
in.  135  U.  S.  100,  34  L.  ed.  128,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ;  Louis- 
ville, N.  O.  &  T.  R.  Co.  V.  Missi8«»ippi,  133 
U.  S.  587,  33  L.  ed.  784,  2  Inters.  Com.  Rep. 
801.  10  Sup.  Ct.  Rep.  348;  Henderson  v. 
Now  York  (Henderson  v.  Wickham)  92  U. ' 
5S  li.  ed. 


S.  259,  23  L.  ed.  543;  Mugler  ▼. 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  465;  Hall  v.  DeCuir,  95  U.  S.  485, 
24  L.  ed.  547;  Brennan  v.  Titusville,  153 
U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  829;  Scott  v.  Donald, 
165  U.  S.  01,  41  L.  ed.  640,  17  Sup.  Ct. 
Rep.  265;  Missouri,  K.  &  T.  U.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct. 
Rep.  488;  Hannibal  &  St.  J.  R.  Co.  v.  Husi^n, 
95  U.  S.  465,  473,  24  L.  ed.  527,  531; 
Georgetown  v.  Dnvi(!sou,  6  D.  C.  278;  New 
York  V.  Compagnie  G^n^rale  Transatlan- 
tique,  107  U.  S.  59,  27  L.  ed.  383,  2  Sup. 
Ct.  Rep.  87 ;  Patap.sco  Guano  Co.  v.  Board 
of  Agriculture.  171  U.  S.  345,  43  L.  ed. 
191,  18  Sup.  Ct.  Rep.  862;  People  v.  Edye, 
11  Daly,  132;  Grimes  v.  Eddy,  126  Mo.  168, 
26  L.R.A.  638,  47  Am.  St.  Rep.  653,  28  S. 
W.  756;  State  v.  Duckworth.  5  Idaho,  642, 
39  L.R.A.  365.  95  Am.  St.  Rep.  199,  51 
Pac.  456;  22  Am.  &  Eng.  Enc.  l^w,  2d  ed. 
pp.  018.  937,  039;  Karris  v.  Henderson,  1 
Okla.  384,  33  Pac.  3S0:  Reelfoot  Lake  Levee 
Dist.  v.  D;nvson,  97  Tenn.  171,  34  L.R.A. 
725,  36  S.  W.  1041;  Harbison  v.  Knoxville 
Iron  Co.  103  Tenn.  441,  56  L.R.A.  316,  76 
Am.  St.  Pep.  682,  53  S.  W.  955. 

Since  the  inspection  in  the  case  at  bar 
can  serve  no  u<<et'ul  pur|u)se,  it  is  very  evi- 
dent that  this  act,  as  a])]iliod  to  the  oil  in 
question,  can  only  serve  the  purpose  of  in- 
creasing the  public  revenues  of  the  state  of 
Tenne.-sre. 

Vance  v.  W.  A.  Vantlereook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep.  674; 
Reid  v.  Colorado.  187  U.  S.  137,  47  L.  ed. 
108.  23  Suj».  (  t.  Rep.  02:  P.issenger  '  »8, 
7  How.  283.  12  L.  ed.  702;  Minne>....i  v. 
Barber.  130  U.  S.  313,  34  L.  ed.  455,  3  In- 
ters. Com.  Rep.  IS.').  10  Sup.  Ct,  Rep.  862; 
r^.rininu'r  v.  Rilmian,  138  I'.  S.  78.  34  L.  ed. 
862,  3  Inters.  Com.  Rep.  485,  11  Sup.  Ct. 
Rep.  213. 

Since  interstate  conmierce  can  be  bur- 
dened, even  by  valid  inspection  laws,  only 
so  far  as  is  absolutely  necessary,  the  courts 
may  consider  the  alleged  excessiveness  of 
any  inspection  charge,  and.  from  such  ex- 
cessiveness, reach  the  conclusion  that  the 
law  is  in  fact  a  revenue  law  under  the  guise 
of  an  inspection  law. 

Patapsco  Guano  Co.  v.  Board  of  Agricul- 
ture, supra;  Postal  Teleg.  Cable  Co.  v.  Tay- 
lor, 192  U.  S.  64,  48  L.  ed.  342,  24  Sup. 
rt.  Rep.  208;  Atlantic  &  P.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L.  ed.  995, 
23  Sup.  Ct.  Rep.  817. 

Mr.  Charles  T.  Cates,  Jr.,  submitted  the 
cause  for  defendant  in  error: 

The  construction  placed  by  the  supreme 
court  of  the  state  of  Tennessee  upon  the 
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act  of  1873  and  its  application  to  the  suit 
of  plaintiff  in  error  is  conclusive  upon  this 
court. 

Nobles  V.  Georgia,  168  U.  S.  308,  42  L.  ed. 
516,  18  Sup.  Ct.  Rep.  87;  First  Nat.  Bank 
V.  Chehalis  County,  166  U.  S.  440,  41  L. 
cd.  1069,  17  Sup.  Ct.  Rep.  629;  New  York, 
\j.  E.  &  W.  R.  Co.  V.  Pennsylvania,  158  V. 
S.  431,  39  L.  ed.  1043,  16*  Sup.  Ct.  Rep. 
896;  Sioux  City,  Terminal  R.  &  Warehouse 
Co.  V.  Trust  Co.  of  N.  A.  173  U,  S.  99,  43 
L.  ed.  628,  19  Sup.  Ct.  Rep.  341;  Clarke  v. 
Clarke,  178  U.  S.  186,  44  L.  ed.  1028,  20 
Sup.  Ct.  Rep.  873;  Missouri,  K.  &  T.  R.  Co. 
V.  McCann,  174  U.  S.  580,  43  L.  ed.  1093,  19 
Sup.  Ct.  Rep.  755;  Chambers  v.  Baltimore 
&  O.  R.  Co.  207  U.  S.  142,  ante,  143,  28 
Sup.  Ct.  Rep.  34;  Freeport  Water  Co.  v. 
FreciKirt.  180  U.  S.  587,  601,  46  L.  ed.  679, 
689,  21  Sup.  Ct.  Rep.  493. 

Questions  of  practice  and  proceedin^fs  in 
the  state  courts  are  for  the  exclusive  de- 
termination of  the  tribunals  of  the  state 
where  they  may  arise. 

Atlantic  &  P.  R.  Co.  v.  Hopkins,  94  U. 
S.  11,  24  L.  ed.  48;  Tripp  v.  Santa  Rosa 
Street  R.  Co.  144  II.  S.  130,  36  L.  ed.  373, 
12  Sup.  Ct.  Rep.  655;  F.  G.  Oxlcy  Stave  Co. 
V.  Butler  County,  160  U.  S.  048,  41  L.  ed. 
1149,  17  Sup.  Ct.  Rep.  709;  Loeber  v. 
Schroeder.  149  U.  S.  r)80-585,  37  L.  ed.  850- 
859.  13  Sup.  Ct.  Rep.  9.34;  Semple  v.  Hajjar, 
4  Wall.  431,  18  L.  ed.  402;  Norton  v.  Shel- 
by County.  118  U.  S.  425,  30  L.  ed.  178,  6 
Sup.  Ct.  Rep.  1121;  Smith  v.  Adsit,  16 
Wall.  185,  190,  21  L.  cd.  310.  311;  Callan 
V.  Bransford,  139  U.  S.  lOS,  35  L.  ed.  144. 
11  Sup.  Ct.  Rep.  519;  Newman  v.  Gates, 
204  U.  S.  89,  95,  51  L.  ed.  385,  389.  27  Sup. 
Ct.  Rep.  220. 

There  is  no  claim  made  in  the  bill  that 
tho  oil  is  sold  elsewhere  than  at  the  place 
of  business  of  plaintiff  in  error  in  Memphis. 
It  is  true  that  plaintiff  in  error  brinjrs  all 
of  the  oil  sold  by  it  at  its  place  of  business 
in  Memphis  from  its  refineries  in  other 
states,  but  we  submit  that,  when  this  oil 
has  reached  Memphis,  and  is  there  stored 
and  at  rest  as  a  part  of  the  general  mass 
of  jM'operty  in  the  state,  it  becomes  subject 
to  inspection  by  the  Tennessee  authorities. 

American  Steel  &  Wire  Co.  v.  Speed,  192 
U.  S.  600,  48  L.  ed.  538,  24  Sup.  Ct.  Rep. 
365. 

The  object  of  inspection  laws  is  not  only 
to  protect  the  community,  so  far  as  they 
apply  to  domestic  sales,  from  frauds  and 
impositions,  but,  in  relation  to  articles  de- 
signed for  exportation,  to  presen'e  the 
character  and  reputation  of  the  state  in 
foreign  markets. 

Clintsman   v.   Northrop,  8  Cow.  46;    Pa- 
tapsco  Guano  Co.  v.  Board  of  Agriculture,  1 
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171  U.  S.  356,  43  L.  ed.  195,  18  Sup.  Ct 
Rep.  862. 

Indirect  schemes  to  evade  state  laws  do 
not  meet  with  favor  in  the  courts. 

Mitchell  V.  Ix^aveii worth  County,  91  U.  8. 
206,  23  L.  ed.  302. 

Patterson  v.  Kentucky,  97  U.  S.  601,  24 
L.  ed.  1115,  sustained  as  a  valid  exercise  of 
the  police  power  the  Kentucky  inspection 
act  ot  1874,  which  provides  that  oils  used 
for  illuminating  purposes,  by  whatever 
name  called  or  wherever  manufactured,  shall 
bo  inspected  before  being  sold  or  offered  for 
sale.  The  provisions  of  the  Kentucky  stat- 
ute are  very  similar  to  those  of  the  statute 
under  consideration  in  this  case. 

It  is  not  every  statute  passed  under  the 
police  power  of  the  state  that  is  void  he- 
cause  it  in  some  way  affects  commerce  be- 
tween the  states.  This  court  has  repeatedly 
held  that  many  agencies  employed  in  inter- 
state commerce  are  subject  to  the  proper 
police  power  of  the  state.  It  has  been  held 
that  a  statute  prohibiting  the  running  of 
trains  within  the  state  on  Sundav  is  not 
void  as  interfering  with  interstate  coni- 
merre.  but  is  a  valid  exercise  of  the  police 
power,  though  in  effect  it  prevents  trains 
from  and  to  adjacent  states  from  pjissing 
through  the  state  on  Sunday. 

HenninQton  v.  Georgia,  163  U.  S.  299,  41 
L.  ed.  100,  10  Sup.  Ct.  Rep.  1086. 

So,  a  statute  requiring  railroads  engnjjed 
in  interstate  and  other  commerce  to  stop 
their  trains  each  wav  dnilv,  Sundavs  ex- 
cepted,  has  been  upheld  as  a  reasonable 
and  valid  |>oliee  regulation. 

Lake  Shore  &  ^f.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep. 
405. 

So,  a  state  may  require  engineers  and 
other  persons  engaged  in  the  driving  and 
management  of  railroad  trains  passing 
through  the  state  to  submit  to  an  examina- 
tion by  local  board  as  to  their  fitness  for 
their  positions. 

Smith  V.  Alabama,  124  U.  S.  .465,  31  L. 
ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  504;  Richmond  &  A.  R.  Co.  v.  R.  A. 
Patterson  Tobacco  Co.  169  U.  S.  311.  42  L. 
ed.  759,  18  Sup.  Ct.  Rep.  335;  Missouri,  K. 
&  T.  R.  Co.  v.  Haber,  169  U.  S.  633,  42  L. 
ed.  885,  18  Sup.  Ct.  Rep.  488;  Nashville,  C. 
&  St.  L.  R.  Co.  ▼.  Alabama,  128  U.  S.  96, 
32  L.  ed.  352,  2  Inters.  Com.  Rep.  238.  9 
Sup.  Ct.  Rep.  28. 

So,  a  statute  may  require  engineers  and 
the  heating  of  passenger  cars  engaged  in  in- 
terstate commerce. 

New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  41  L.  ed.  863,  17  Sup. 
Ct.  Rep.  418. 

A  regulation  by  a  city  of  the  speed  of 
railroad    trains  within   the  city   limits   is 
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not,  ma  to  interstate  trains  an  unconstitu- 
tional regulation  of  interstate  commerce. 

Erb  V.  Morasch,  177  U.  S.  584,  44  L.  ed. 
807.  20  Sup.  Ct.  Rep.  819. 

So,  ii;  is  entirely  within  the  power  of  a 
state  to  provide  separate  coaches  for  the 
accommodation  of  the  white  and  colored 
races. 

Louisville.  N.  O.  A  T.  P.  R.  Co.  v.  Mis- 
siAsippi,  133  U.  S.  580,  33  L.  ed.  784,  2 
Intrrs.  Com.  Rep.  801,  10  Sup.  Ct.  Rep. 
348;  Plcssy  v.  Ferguson,  163  U.  S.  537,  41 
L.  ed.  250,'  16  Sup.  Ct.  Rep.  1138;  Smith  v. 
State,  100  Tenn.  494,  41  L.R.A.  432,  46  S. 
W.  566. 

In  Pittsburg  &  S.  Coal  Co.  v.  Louisiana, 
156  U.  S.  590,  600,  39  L.  ed.  544,  548.  5 
Inters.  Com.  Rep.  18,  15  Sup.  Ct.  Rep.  450, 
it  was  held  that  a  state  had  power  to  pro- 
vid<»  for  the  appointment  of  one  or  more 
gnii<;erH  of  coal  and  coke  boats  transporting 
cftal  from  Pittsburg,  over  the  waters  of  the 
MiAMisHippi  river,  to  New  Orleans,  and  that 
siic*h  regulation  was  not  in  conflict  with  the 
conuneroe  clause  of  the  Federal  Constitu- 
tion. 

LogiHlation  of  a  state,  not  directed  against 
commerce  or  any  of  its  regulations,  but  re- 
hiting  to  the  rights,  duties,  and  liabilities 
of  citizena,  and  only  indirectly  and  remotely 
nfTocting  the  operations  of  commerce,  is  of 
obligatory  forco  upon  citizens  within  its  ter- 
ritorial jurisdiction,  whether  on  land  or 
water,  or  engagi'd  in  comm.'^rce,  foreign  or 
interstate,  or  in  any  other  pursuit. 

Sherlock  v.  Ailing,  93  U.  S.  99.  23  L.  ed. 
819. 

The  amount  of  the  inspection  fees  does 
not  render  the  act  void. 

Xcw  Mexico  ex  rel.  McT-»ean  v.  Denver  & 
R.  (J.  R.  Co.  203  U.  S.  38-55.  51  L.  ed.  78- 
88,  27  Sup.  Ct.  Rrp.  1. 

Mr.  Justice  MoKennii,  after  stating  the 
cane  as  above,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  defendant  in  error 
that  this  court  is  without  jurisdiction  be- 
cause no  matter  sought  to  be  litigated  by 
plaintifT  in  error  was  determined  by  the 
supreme  court  of  Tennessse.  The  court 
simply  held,  it  is  said,  that,  under  the  laws 
of  the  state,  it  had  no  jurisdiction  to  enter- 
tain the  suit  for  any  purpose.  And  it  is 
insisted  **that  this  holding  involved  no 
Federal  question,  but  only  the  powers  and 
jurisdiction  of  the  courts  of  the  state  of 
Tennessee,  in  respect  to  which  the  supreme 
court  of  Tennessee  is  the  6nal  arbiter." 

Opposing  these  contentions,  plaintiff  in 
error  urges  that  whether  a  suit  is  one 
against  a  state  cannot  depend  upon  the 
declaration  of  a  statute,  but  depends  upon 
the  essential  nature  of  the  suit,  and  that 
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the  supreme  court  recognized  that  the 
statute  "added  nothing  to  the  axiomatic 
principle  that  the  state,  as  a  sovereign,  is 
not  subject  to  suit  save  by  its  own  *con-[881] 
sent."  And  it  is  hence  insisted  that  the 
court,  by  dismissing  the  bill,  gave  effect  to 
the  law  which  was  attacked.  It  is  further 
insisted  that  the  bill  undoubtedly  presents 
rights  under  the  Constitution  of  the  United 
States  and  conditions  which  entitle  plain- 
tiff in  error  to  an  injunction  for  the  pro- 
tection of  such  rights,  and  that  a  statute  of 
the  state  which  operates  to  deny  such 
rights,  or  such  relief,  "is  itself  in  conflict 
with  the  Constitution  of  the  United  States." 

Plaintiff  in  error,  to  sustain  its  conten- 
tion that  the  suit  is  not  one  against  the 
state,  but  one  to  restrain  "unconstitutional 
aggression**  by  a  state  officer  upon  private 
property,  cites  many  cases  in  this  court. 
To  these  cases  defendant  in  error  makes  no 
other  reply  than  to  say  that  they  were 
cases  in  the  Federal  courts  and  within  the 
acknowledged  range  of  the  jurisdiction  of 
courts,  while  the  question  presented  by  the 
motion  to  dismiss  is  not  the  rights  plain- 
tiff in  error  may  have,  but  what  remedies 
it  has,  and  the  power  of  the  state  over  those 
remedies  so  far  as  its  own  courts  are  con- 
cerned. The  difference  is  urged  as  material, 
and  the  following  cases  are  adduced: 
Semple  v.  Hagar,  4  Wall.  431,  18  L.  ed.402; 
Norton  v.  Shelby  County,  1!8  U.  S.  425,  30 
L.  ed.  178,  6  Sup.  Ct.  Rep.  1121;  Smith  v. 
Adsit,  16  Wall.  185,  190,  21  L.  ed.  310,  311; 
Callan  v.  Bransford,  139  U.  S.  198,  35  L.  ed. 
144,  11  Sup.  Ct.  Rep.  519;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587,  601,  45  L.  ed. 
679,  G89,  21  Sup.  Ct.  Rep.  493;  Newman  v. 
nates.  204  U.  S.  89,  95,  51  L.  ed.  385,  389, 
27  Sup.  Ct.  Rep.  220;  Chambers  v.  Baltimore 
&  O.  R.  Co.  decided  November  18  of  this 
term  [207  U.  S.  142,  ante,  143,  28  Sup.  Ct. 
Rep.  34]. 

A  review  of  these  cases  becomes  neces- 
sary. In  Semple  v.  Hagar,  Scrapie  had  a 
patent  from  the  United  States  for  a  certain 
tract  of  land.  He  sued  Hagar  to  quiet  his 
title,  alleging  that  Hagar  claimed  the  land 
under  a  fraudulent  Mexican  grant,  and  a 
patent  of  the  United  States,  issued  in  af- 
firmance of  the  grant.  Semple  prayed  that 
the  grant  be  declared  void  "as  issued  upon 
false  suggestion  and  without  authority  of 
law."  Hagar  demurred  to  the  bill,  on  the 
ground,  among  others,  that  the  court  had 
no  jurisdiction  of  the  action.  The  demurrer 
was  sustained  and  the  case  was  brought  to 
this  court  by  writ  of  error.  A  motion  to 
dismiss  was  made,  which  was  granted.  The 
court  said:  "We  have  here  a  very  brief 
record,  and,  on  the  facts  of  *the  case,  we[2SS] 
cannot  shut  our  eyes  to  the  total  want  of 
jurisdiction  under  the  25th  seetiun  or  any 
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other  section  of  the  judiciary  act.  It  is 
plain  that,  if  the  court  had  assumed  juris- 
diction, and  had  declared  the  defendant's 
patent  void,  for  the  reason  alleged  in  the 
bill,  the  defendant  would  have  had  a  case 
which  might  have  been  reviewed  by  this 
court,  under  the  25th  section,  and  one  on 
which  there  might  have  been  a  question  and 
diilcrence  of  opinion.  But  it  is  hard  to  per- 
ceive liow  the  25th  section  could  apply  to  a 
judgment  of  a  state  court  which  did  not 
decide  that  question,  and  refused  to  takw 
jurisdiction  of  the  case.  The  matter  is  too 
plain  for  argument."  In  other  words,  it 
was  decided  that  the  Federal,  question  must 
be  decided  before  it  can  be  reviewed.  Ap- 
parently there  was  no  thought  of  consider- 
ing whether  the  question  of  jurisdiction  was 
rightly  decided.  That  was  seemingly  con- 
sidered out  of  the  power  of  this  court  to  in- 
quire into. 

Norton  v.  Shelby  County  was  a  writ  to 
enforce  the  payment  of  certain  bonds  issued 
by  ilu»  board  of  commissioners  of  Shelby 
couuly.  One  of  the  questions  in  the  cas(? 
was  whether  the  boaid  of  commiHsiioners 
was  a  U'gjiliy  const iUited  lK)dy.  'J'lie  su- 
preme (Miurt  of  the  state  decided  it  was  not, 
and  tliis  court  accepted  tlie  decision  as 
biudin.!L^  "Tlie  determination  made."  we 
said.  thr(»ugh  Mr.  Justice  Field,  "relates  to 
the  existence  of  an  inferior  tribunal  of  the 
state.  Jind  that  dc|)ending  upon  the  consti- 
tutional power  of  the  legislature  of  the 
stale  to  create  it  and  supersede  a  pre-exist- 
ing institution.  I'pon  a  subject  of  this 
nature  tlH»  Federal  eouits  will  recognize  as 
authoritative  the  decision  of  the  state 
court.''  Claiborne  County  v.  Brooks,  111 
r.  S.  100.  410.  28  L.  ed.  470.  474,  4  Sup.  Ct. 
RefK  4S!),  was  cited. 

Smith  V.  Adsit  was  a  suit  for  equitable 
relii'f  against  a  sale  of  land  which  a  third 
party  had  undertaken  to  make,  in  violation 
of  an  a«"t  of  Congress.  A  decree  was  entered 
against  Adsit  for  $0,829  aiid  dismissed  as 
to  other  defendants.  The  decree  was  re- 
versed by  the  supreme  court  of  the  state, 
and  the  bill  dismissed  for  want  of  juris- 
diction, and  the  case  was  brought  to  this 
court  by  writ  of  error.  A  mot^ion  to  dis- 
[22S]miss  was  granted,  •Mr.  Justice  Strong, 
speaking  for  the  court,  saying:  "In  view 
of  this  [the  action  of  the  state  court]  we 
do  not  p<»rceive  that  we  have  any  au- 
thority to  review  the  judgment  of  the  state 
court."  Jt  was  intimated  in  the  opinion 
that  a  Federal  question  had  been  presented, 
but  it  was  not  decided.  "A.i  we  have  seen," 
Mr.  Justice  Strong  said,  "the  bill  was  dis- 
missed for  want  of  jurisdiction.  The  judg- 
ment of  the  court  respecting  the  extent  of 
its  equitable  jurisdiction  is.  of  course,  not 
/^viewable  here."  And,  further:  ''It  may 
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well  have  been  determined  that  the  plain* 
tifl's  remedy  against  Adsit  was  at  law,  and 
not  in  equity,  even  if  the  sale  from  Holmes 
to  him  was  utterly  void.  But,  whatever 
may  have  been  the  reaso'is  for  the  decision, 
whether  the  court  had  jurisdiction  of  the 
case  or  not  is  a  question  exclusively  for  the 
judgment  of  the  state  court." 

in  Callan  v.  Bransford  a  writ  of  error  to 
the  court  of  appeals  of  Virginia  was  dis- 
missed on  the  ground  that  that  court  had 
disposed  of  the  case  on  the  ground  that  the 
matters  involved  were  purely  pecuniary, 
and  that  the  amount  in  controversy  in  each 
case  was  less  than  sufficient  to  give  the 
court  jurisdiction  under  the  Constitution 
of  the  state.  "This  being  so,"  this  court 
said,  "we  are  of  opinion  that  the  writs  of 
error  to  that  court  must  be  dismissed." 

In  Fieeport  \>ater  Co.  v.  Freeport,  Tt 
said:  "With  what  functions  the  circuit 
courts  of  the  state  [Illinois]  may  be  invest- 
ed mav  not  be  of  Federal  concern.  Jt  is 
also  a  matter  of  construction,  in  which  we 
might  be  obliged  to  follow  the  state  courts." 

In  Newman  v.  (Jates  the  Federal  right 
was  asserted  under  that  provision  of  the 
Constitution  of  the  I'nited  States  requiring 
due  faith  and  credit  to  be  given  by  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  The  su- 
preme court  of  the  state  (Indiaiui)  dis- 
missed the  appeal  to  it  as  not  having  l>een 
prc»perly  taken.  The  case  was  brought  here, 
but  dismissed.  We  said,  through  Mr. 
Justice  White:  "As  the  jurisdiction  of  this 
court  to  review  the  judgments  or  decrees 
of  state  courts  when  a  Federal  question  is 
presented  is  limited  to  *the  review  of  a  tinal[224. 
judgment  or  decree,  actually  or  construct- 
ively deciding  such  question,  when  rendered 
bv  the  highest  court  of  a  state  in  which  a 
decision  in  the  suit  could  l)e  had.  an*l  as. 
for  the  want  of  a  proper  appeal,  no  final 
judgment  or  decree  in  such  court  has  l>een 
rendered,  it  results  that  tlu?  statutory  pre- 
requisite for  the  exercise  in  this  case  of  the 
reviewing  power  of  this  court  is  wanting." 

Chambers  v.  Baltimore  &  O,  R.  Co.  in- 
volved a  statute  of  Ohio  giving  an  action  for 
death  caused  by  the  wrongful  act  in  another 
state  only  when  the  death  was  that  of  a 
citizen  of  Ohio.  The  statute  was  attacked 
on  the  ground  that  it  Tiolated  that  clause 
of  the  Constitution  of  the  United  States 
which  entitles  the  citizens  of  each  state  to 
all  the  privileges  and  immunities  of  citizens 
in  the  several  states.  The  statute  was  sus- 
tained by  this  court.  Mr.  Justice  Moody, 
speaking  for  the  court,  said,  p.   148: 

"But.  subject  to  the  restrictions  of  the 
Federal  Constitution,  the  state  may  de- 
termine the  limits  of  the  jurisdiction  of  its 
courts,    and    the   character   of    the    contro- 
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versies  which  shall  be  heard  in  them.  Tho 
state  polifv  decides  whether  and  to  what 
extent  the  state  will  entertain  in  its  courts 
transitory  action,  where  the  causes  of 
action  have  arisen  in  other  jurisdictions. 
Different  states  may  have  differont  policies, 
and  the  same  state  may  have  dilTcrent 
policies  at  different  times.  But  any  policy 
the  state  may  choose  to  adopt  must  oi>cratc 
in  the  same  way  on  its  own  citizens  and 
those  of  other  states.  The  privileges  which 
it  affords  to  one  class  it  must  afford  to  the 
other.  Any  law  by  which  privileges  to  be- 
gin actions  in  the  courts  are  given  to  its 
own  citizens,  and  withheld  from  the  citizens 
of  other  states,  is  void,  because  in  conflict 
with  the  supreme  law  of  the  land." 

But  in  none  of  these  cases  was  the  same 
question  presented  that  is  presented  here, 
nor  were  nil  of  the  cases  cited  by  plaintiff 
in  error  to  sustain  the  jurisdiction  of  this 
court  cases  in  the  Federal  courts.  Poin- 
dcxter  v.  Clreenhow,  114  V.  S.  270,  29  L.  ed. 
185,  r»  Sup.  Ct.  Rep.  903.  902.  and  ChaflRn  v. 
Tavlor.  114  V.  S.  309,  29  L.  cd.  198.  5  Sup. 
Ct.  R«  p.  924.  902/  were  brought  in  the 
55]stnte  courts  'of  Virginia,  and  they  involve 
<pU'stions  very  much  like  those  in  the  case 
at  bar.  Poindexter  v.  Grcenhow  was  an 
action  of  detinue  for  personal  j)ropcrty  dis- 
trained by  (Jreenliow  for  delinquent  taxes, 
in  payment  of  which  Poindexter  had  ten- 
dered coupons  cut  from  bonds  issued  by  the 
state  of  Virginia  under  act  of  the  state 
passed  in  1871.  This  act.  it  was  held,  con- 
stituted a  contract  between  the  holder  of 
the  couiKms  and  the  state  that  they  should 
be  received  for  taxes,  which  contract,  it 
was  further  held,  was  impaired  by  the 
subsequent  act  under  which  (ircenhow  justi- 
fied the  distraint  of  Poindextcr's  property. 

It  was  urged  that  the  action  could  not  be 
maintained  because  it  was  substantially  an 
action  against  the  state,  tc  which  it  had 
not  assented.  It  was  further  urged  that  the 
remedy  was  afforded  of  a  right  to  recover 
back  all  the  taxes  after  payment  under 
protest,  and  that  this  constituted  the  sole 
remedy. 

The  first  contention  was  discussed  at 
length  and  rejected.  The  court  said,  in  ef- 
fect, that  the  defendant  in  the  action  was 
sued  as  a  wrongdoer,  and  could  only  justify 
himself  under  a  valid  law.  And  it  was 
said :  **The  state  has  passed  no  such  law, 
for  it  cannot;  and  what  it  cannot  do,  it  cer- 
tainly, in  contemplation  of  law,  has  not 
done.  The  Constitution  of  the  United 
States  and  its  own  contract,  both  irrepeal- 
able  by  any  act  on  its  part,  are  the  law  of 
Virginia;  and  that  law  made  it  the  duty  of 
the  defendant  to  receive  the  coupons  ten- 
dered in  payment  of  taxes,  and  declared 
every  step  to  enforce  the  tax,  thereafter 
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taken,    to    be    without    warrant    of    law. 

.  .  He  stands^  thcny  stripped  of  his  of- 
ficial  character,  and.  confessing  a  personal 
violation  of  the  plaintiff's  rights,  for  irhich 
he  must  personalhf  ansicer,  he  is  icithout  de- 
fense."    (Italics  ours.) 

A  distinction  wns  made  between  the 
state  and  its  govenin:ent,  and  it  was  said 
that  an  officer  representing  and  acting  for 
the  latter  is  not  an  agent  of  the  former. 
That  and  other  cases  were  reviewed  in  Bel- 
knap v.  Rchild.  101  U.  S.  10,  40  L.  ed.  599, 
16  Sup.  Ct.  Rep.  443,  and  Mr.  Justice  (Jray. 
speaking  for  the  court,  said:  **In  a  suit 
to  which  the  state  is  neither  formally  nor 
really  a  party,  its  ofTieeis,  although  acting 
by  its  order  and  for  its  benefit,  may  Iwi  re- 
strained *by  injui'ction,  when  the  renunly  at[226] 
law  is  inadequate,  from  doing  positive  acta, 
for  which  they  are  personally  and  individu- 
ally liable,  taking  or  injuring  the  plain- 
tiff's properly,  contrary  to  a  plain  ollicial 
duty  requiring  no  exereise  of  discretion, 
and  in  violation  of  the  Constitution  or  laws 
of  the  I'Uited  States.''  Cases  were  cited. 
And  again:  '*But  no  injunction  can  be  is- 
sued against  oflieers  of  a  state  to  restrain 
or  control  the  use  of  property  already  in 
the  possession  of  tiie  state,  or  money  in  its 
treasury  when  the  suit  is  coniineiieed;  or 
to  e<»mpel  the  state  to  perform  its  obli- 
gations; or  where  the  state  has  otherwise 
such  an  interest  in  the  object  of  the  suit  as 
to  be  a  necessary  party."  The  ease  and 
those  cited  expose  the  error,  whiHi  appears 
with  a  kind  of  periodicity,  varied  in  presen- 
tation, to  accommodate  the  particular  exi- 
trency,  that  a  state  is  inevitably  brought 
into  court  when  the  execution  of  its  laws 
is  arrested  by  a  suit  against  its  oflieers.  It 
seems  to  be  an  obvious  consequence  that,  as 
a  state  can  only  perform  its  functions 
through  its  ofTtcers,  a  restraint  upon  them  is 
a  restraint  upon  its  sovereignty  from  which 
it  is  exempt,  without  its  consent,  in  the 
state  tribunals,  and  exempt  by  the  Uth 
Amendment  of  the  Constitution  of  the 
United  States  in  the  national  tribunals. 
The  error  is  in  the  imiversality  of  the  con- 
clusion, as  we  have  seen.  Necessarily,  to 
give  adequate  protection  to  constitutional 
rights  a  distinction  must  be  made  between 
valid  and  invalid  state  lawe,  as  determin- 
ing the  character  of  the  suit  against  state 
ofTicers.  And  the  suit  at  bar  illustrates  the 
necessity.  If  a  suit  against  state  officers 
is  precluded  in  the  national  courts  by  the 
11th  Amendment  to  the  Constitution,  and 
may  be  forbidden  by  a  state  to  its  courts, 
as  it  is  contended  in  the  case  at  bar  that 
it  may  be,  without  power  of  review  by  this 
court,  it  must  be  evident  that  an  easy  way 
is  open  to  prevent  the  enforcement  of  many 
provisions   of    the   Constitution;     and     the 
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14th  Amendment,  which  is  directed  at 
state  action,  could  be  nullified  as  to  mucli 
of  its  operation.  And  it  will  not  do  to  say 
that  the  argument  is  drawn  from  extremes. 
Constitutional  provisions  are  based  on  the 

[227]*possibility  of  extremes.  There  need  not, 
however,  be  imagination  of  extremes,  if  by 
extremes  be  meant  a  deliberate  purpose  to 
prevent  the  assertion  of  constitutional 
rights.  Zeal  for  policies,  estimable,  it  may 
be,  of  themselves,  may  overlook  or  under- 
estimate private  rights.  The  swift  execu- 
tion of  the  law  may  seem  the  only  good, 
and  the^iglits  and  interests  which  obstruct 
it  be  regarded  as  a  kind  of  outlawry.  Sec 
Ex  parte  Young  [209  V.  S.  123,  ante,  714,  28 
Sup.  Ct.  Rep.  4411.  where  this  subject  is 
fully  discussed  and  the  eases  reviewed. 

The  principles  of  the  caHcs  which  we 
have  cited  were  applied  by  the  supreme 
court  of  Tennessee  in  Lynn  v.  Polk,  8  Lea, 
121.  where  a  suit  against  the  funding  board 
of  the  state  was  maintained  against  the 
contention  that  it  was  a  suit  agsiinst  the 
state  or  against  the  oifieers  of  the  state, 
within  the  meaning  of  the  act  of  1873,  on 
the  ground  that  an  ollicer  executing  an  un- 
constitutional statute  is  not  acting  by  the 
authority  of  the  state.  The  court,  however, 
distinguishes  that  case  from  the  one  at  bar 
by  saying  that  plaintiff  in  error  did  not 
assail  the  inspection  law  for  being  void 
upon  its  face,  but  only  on  the  ground  "that 
the  oil  upon  which  defendant  was  about 
to  impose  inspection  fees  was  in  law  af- 
fected with  interstate  comnieree.'*  To  enter 
into  the  inquiry  involved  in  the  contention, 
it  was  further  said,  "the  court  would  be 
bound  first  to  determine  whether  the  oil  in 
these  tanks  was  in  fact  and  in  law,  as 
claimed  by  complainant,  a  part  of  inter- 
state commerce;  and  to  do  this  we  would 
be  bound  to  hold,  and  proceed  upon  the 
theory,  that  the  court  had  jurisdiction  of 
the  whole  controversy."  And  that  the 
court  declare<l  it  was  precluded  from  doing 
by  the  act  of  1873.  In  other  words,  refused 
to  consider  that  which  might  bring  the  oils 
under  the  protection  of  the  Constitution  of 
the  United  States. 

A  similar  distinction  was  attempted  to 
be  made  in  Poindexter  v.  Greenhow,  supra, 
and  the  court  replied  by  saying:  '*It  is  no 
objection  to  the  remedy  in  such  cases  that 
the  statute  whose  application  in  the  par- 
ticular case  is  sought  to  be  restrained  is 
not  void  on  its  face,  but  is  complained  of 

[928]only  because  *its  operation  in  the  particular 
instance  works  a  violation  of  a  constitu- 
tional right;  for  the  cases  are  numerous 
whe^'e  the  tax  laws  of  a  state,  which,  in 
their  general  and  proper  application,  arc 
perfectly  valid,  have  been  held  to  become 
void  in  particular  cases,  either  as  uncon- 
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>titutional  regulations  of  commerce,  or 
violations  of  contracts,  prohibited  by  the 
Constitution,  or  because,  in  some  other 
way,  they,  operate  to  deprive  the  party 
complaining  of  a  right  secured  to  him  by 
the  Constitution  of  the  United  States." 
And  inquiries  of  fact  may  be  necessary  to 
exhibit  the  unconstitutionality  of  a  statute, 
as  in  Reagan  v.  Farmers'  Loan  &  T.  Co. 
1.54  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047,  and  Smyth 
V.  Ames,  169  U.  S.  406,  42  L.  ed.  819.  18 
Sup.  Ct.  Rep.  418. 

It  being,  then,  the  right  of  a  party  to  be 
protected  against  a  law  which  violates  a 
constitutional  right,  whether  by  its  terms 
or  the  manner  of  its  enforcement,  it  is 
manifest  that  a  decision  which  denies  such 
protection  gives  effect  to  the  law,  and  the 
^leei^ion  is  reviewable  by  this  court.  Wil- 
luiiigton  &  W.  R.  Co.  v.  Alsbrook,  14G  U. 
S.  270,  30  L.  ed.  072,  13  Sup.  Ct.  Rep.  72. 

We  are  brought,  then,  to  consider 
whether  the  law  would,  if  administered 
against  the  oils  in  controversy,  violate  any 
constitutional    right    of    plaintiff    in    error. 

As  determining  an  aflirmative  answer  to 
this  question,  it  is  contended  that  the  oil 
in  both  tanks  was  in  transit  from  the 
place  of  manufacture,  Pennsylvania,  to  the 
place  of  sale,  Arkansas.  The  delay  at 
Memphis,  it  is  urged,  was  merely  for  the 
purpose  of  separation,  distribution,  and  re- 
shipment,  and  was  no  longer  than  rctpiired 
by  the  nature  of  the  business  and  the 
exigencies  of  transportation.  The  difference 
in  the  oil  in  tank  No.  1  and  that  in  tank 
No.  2,  it  is  further  said,  is  that  the  former 
was  sold  before  shipment,  and  the  latter 
was  to  l)e  held  in  Tennessee  for  sale;  but 
in  neither  case  was  the  oil  to  be  sold  in 
Tennessee,  and  it  is  hence  insisted  that  the 
interstate  transit  of  the  oil  was  never  final- 
ly ended  in  Memphis,  but  was  only  tem- 
porarily interrupted  there. 

The  beginning  and  the  ending  of  the  trans- 
it which  constitutes  interstate  commerce 
are  easy  to  mark.  The  first  is  defined  *in[2St] 
Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed.  716, 
6  Sup.  Ct.  Rep.  475,  to  be  the  point  of  time 
that  an  article  is  committed  to  a  carrier 
for  transportation  to  the  state  of  its  desti- 
nation, or  started  on  its  ultimate  passage. 
T'le  latter  is  defined  to  be,  in  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  ed.  257,  5  Sup. 
Ct.  Rep.  1091,  the  point  of  time  at  which 
it  arrives  at  its  destination.  But  inter- 
mediate between  these  points  questions  may 
arise.  State,  Detmold,  Prosecutor,  v.  Engle, 
34  N.  .J.  L.  425;  State,  Lehigh  A  W.  Coal 
Co.,  Prosecutors,  v.  Carrigan,  39  N.  J.  L. 
35;  The  Daniel  Ball  (The  Daniel  Ball  ▼. 
United  States)   10  Wall.  557.  19  L.  ed.  999. 

In  Pittsburg  L  S.  Coal  Co.  v.  Bates,  156 
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U.  S.  577,  39  L.  ed.  538,  5  Inters.  Com.  Rep. 
30,  15  Sup.  Ct.  Rep.  415,  coal  in  barges 
shipped  from  Pittsburg,  Pennsylvania,  to 
Baton  Rouge,  Louisiana,  was  stopped  about 
9  miles  above  destination.  It  was  held  that 
it  had  ceased  to  be  interstate  commerce, 
and  was  subject  to  taxation  by  the  state 
of  Louisiana. 

In  Diamond  Match  Co.  v.  Ontonagon,  188 
U.  S.  82,  47  L.  ed.  304,  23  Sup.  Ct.  Rep. 
2GG.  logs  in  transit  to  a  point  without  the 
state  were  held  subject  to  taxation  under 
a  statute  of  the  state,  where  they  would 
•*naturally  leave  the  state  In  the  ordinary 
course  of  transit." 

In  Kelloy  v.  Rhoads.  188  U.  S.  1,  47  I^  ed. 
350,  23  Sup.  Ct.  Rep.  259,  a  flock  of  sheep 
driven  from  a  point  in  Utah  across  Wyo- 
ming to  a  point  in  Nebraska,  for  the  pur- 
pose of  shipment  by  rail  from  the  latter 
point,  was  held  to  be  property  engaged  in 
interstate  commorce,  and  exempt  from  tax- 
ation by  Wyoming  under  the  statute  taxing 
all  live  stock  brought  into  the  state  "for 
the  purpose  of  being  grazed."  There  was 
no  dirTiculty  in  the  case  except  that  which 
arosi*  from  the  contention  tliat  the  man- 
ner of  transit  was  adopted  as  an  evasion  of 
the  statute.  Otherwise  the  grazing  of  the 
sheep  was  as  incidental  as  feeding  them 
would  be  if  transported  by  rail.  The  per- 
tinence of  the  case  to  the  present  con- 
troversy is  in  its  summary  of  the  principles 
of  prior  cases,  expressed  in  the  following 
passage:  *'The  substance  of  these  cases  is 
that,  while  the  property  is  at  rest  for  an 
indefinite  time,  awaiting  transportation,  or 
awaiting  a  sale  at  its  place  of  destination, 
or  at  an  intermediate  point,  it  is  subject 
to  taxation.  But.  if  it  be  actually  in 
transit  to  another  state,  it  becomes  the  sub- 
ject of  interstate  commerce  and  is  exempt 
from  local  assessment."  Property,  there- 
fore, at  an  intermediate  point  between  the 
8S0] place  of  'shipment  and  ultimate  destination, 
may  cease  to  he  a  subject  of  interstate  com- 
merce. Necessarily,  however,  the  length 
and  purpose  of  the  interruption  of  transit 
must   be   considered. 

In  State,  Detnold,  Prosecutor,  v.  Engle, 
supra. — coal  mined  in  Pennsylvania  and 
sent  by  rail  to  Elizabeth  port,  in  New  Jer- 
sey, where  it  was  deposited  on  the  wharf 
for  separation  and  assortment  for  the  pur- 
pose of  being  shipped  by  water  to  other 
markets  for  the  purpose  of  sale, — it  was 
held  that  the  property  was  not  subject  to 
taxation   in  New  Jersey.     The  court  said: 

• 

"Delay  within  the  state,  which  is  no  longer 
than  is  necessary  for  the  convenience  of 
transshipment  for  its  transportation  to  its 
destination,  will  not  make  it  property  with- 
in the  state  for  the  purposes  of  taxation." 
See  also  in  State,  Lehigh  A  W.  Coal  Co., 
52  It.  ed. 


Prosecutors,  v.  Carrigan,  supra,  where  coal 
also  shipped  from  Pennsylvania  to  a  port 
in  New  Jersey,  and  remained  there  no  longer 
than  was  necessary  to  obtain  vessels  to 
transport  it  to  other  places,  was  held  to 
be  in  course  of  transpo^'tation.  and  not 
subject  to  the  taxing  powc  of  the  state. 
In  Burlington  Lumber  Co.  v.  Willetts,  118 
111.  550,  9  N.  E.  254,  the  principle  was  recog- 
nized that  property  in  transitu  was  not  sub- 
ject to  the  taxing  power  of  a  state,  but  it- 
was  held  that  logs  in  rafts  sent  from  Wis- 
consin to  Burlington,  Iowa,  by  the  Missis- 
sippi river,  a  part  of  which  were  stopped 
at  a  place  in  Illinois  called  Boston  H-irbor, 
to  be  there  kept  until  needed  at  Burlington 
for  mill  purposes,  were  subject  to  taxation. 
The  court  said  that  the  property  was  "kept 
at  New  Boston  on  accoimt  of  the  profit  of 
the  owners  to  keep  it  there;"  and,  further, 
that  the  company  was  engaged  in  business 
in  the  state,  beneficial  to  itself,  and  its 
property  was  so  located  as  to  c^  im  the 
protection  of  the  laws  of  the  stale,  and 
lience  was  liable  to  taxation. 

Like  comment  is  applicable  to  plcintilT  in 
error  and  its  oil.  The  company  was  doing 
business  in  the  state,  and  its  property  was 
receiving  the  protection  of  the  state.  Its 
oil  was  not  in  movement  through  the  state. 
It  had  reached  the  destination  of  its  first 
shipment,  and  it  was  held  there,  not  in 
necessary  delay  or  accommodation  to  the 
means  of  transportation,  as  *in  State,  Det-[2S1] 
nold,  Prosecutor,  v.  Engle,  supra,  but  for 
the  business  purposes  and  profit  of  the  com- 
pany. It  was  only  there  for  distribution, 
it  is  said,  to  fulfil  orders  already  received. 
But  to  do  this  required  that  the  property 
be  given  a  locality  in  the  state  beyond  a 
mere  halting  in  its  transportation.  It  re- 
quired storage  there, — the  maintenance  of 
the  means  of  storage;  of  putting  it  in  and 
taking  it  from  storage.  The  bill  takes  pains 
to  allege  this.  '^Complainant  shows  that 
it  is  impossible,  in  the  coal  oil  business, 
such  as  complainant  carries  on,  to  fill  sepa- 
rately each  of  these  small  orders  directly 
from  the  railroad  tank  cars,  because  of  the 
great  delay  and  expense  in  the  way  of 
freight  charges  incident  to  such  a  plan,  and 
for  the  further  reason  that  an  extensive 
plant  and  apparatus  is  necessary  in  order 
to  properly  and  conveniently  unload  and  re- 
ceive the  oil  from  said  tank  cars,  and  it 
would  be  impracticable,  if  not  impossible, 
to  have  such  apparatus  and  machinery  at 
everv  point  to  which  complainant  ships  said 
oil."' 

This  certainly  describes  a  business, — de- 
scribes a  purpose  for  which  the  oil  is  taken 
from  transportation,  brought  to  rest  in  the 
state,  and  for  which  the  protection  of  the 
state  18  necessary, — a  purpose  outside  of  the 
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mere  transportation  of  the  oil.  The  case, 
therrforo,  comes  under  the  principle  an- 
nounctMl  in  American  Steel  &  Wire  Co.  v. 
Speed,  102  l\  S.  500,  48  L.  ed.  538,  24  Sup. 
Ct.  Rep.  365. 

We  have  considered  this  ease  so  far  in 
Tiew  of  the  cases  which  involve  tJic  power 
of  taxation.  It  may  be  that  such  power  is 
more  limited  than  the  power  to  enact  in- 
spection laws.  Patapsco  Guano  Co.  v.  Board 
of  Agriculture,  171  U.  S.  356,  43  L.  ed.  lO.'). 
18  Sup.  Ct.  Rep.  862.  The  difference,  if 
any  exists,  it  is  not  necessary  to  observe. 
The  cases  Imsed  on  the  taxing  power  show 
the  contentions  of  plaintiff  in  error  are 
without  merit;  in  other  words,  show  that 
its  oil  was  not  property  in  interstate  com- 
merce. 

As  our  conclusion  is  that  no  constitu- 
tional rifiht  of  the  oil  company  was  violat- 
ed by  the  enforcement  of  the  law  of  18!)9.  it 
follows  that  no  error  prejudicial  to  tlie  ei»m- 
pany  was  conmiitted  by  the  Suprnne  Court 
of  TennesM»e.  and,  for  the  reasons  stated, 
its  judjxment  is  alTirmed. 

[2S2]     'Mr.  Justice  Ilnrlun,  concurring: 

The  fundamental  question  before  the 
state  court  of  ori*;inal  jurisdiction  was 
whether  it  had  jurisdiction,  under  the  Con- 
stitution and  l^nv^*  of  Tennessee,  of  a  suit 
like  this.  Mnnifcstly.  if  thai  court  was 
forbidden  by  the  laws  tinder  wliich  it  was 
created  to  take  ro;:nizance  of  <-ases  like 
this,  it  had  no  allernative  but  to  dismiss 
this  suit.  The  court  overruled  a  demur- 
rer to  the  bill,  one  of  Uie  grounds  of  de- 
murrer being  that  the  suit  wha  one  "against 
the  >»tate  or  against  an  ofliecr  of  the  state, 
acting  b\  authority  of  the  state,  with  a 
view  to  reach  the  slate,  its  treasury,  funds, 
or  property."  It  thereby  sustained  its  juris- 
diction, and  proceeded  to  a  decree  on  the 
merits.  'J'he  case  being  carried  to  the 
supreme  court  of  Tennessee,  that  court  re- 
versed the  judgment  and  held  that  no  court 
of  TcnnessiM*  could,  uinlrr  it  ft  slnfutrs,  take 
cogni/ance  of  this  suit  and  give  the  de- 
cree a!»ked.  Upon  that  groimd  it  did  what 
it  said  the  inferior  state  court  should  have 
done;  namely,  dismissed  the  suit  for  want 
of  jurisdiction   to  give  the  relief  asked. 

The  statute  of  Tennessee  which  the  su- 
preme court  of  that  state  construed  and 
held  to  be  prohibitory  of  this  .suit  was  an 
act  passed  in  1873.  It  provides:  "That  no 
court  in  the  state  of  Tennessee  has,  nor 
shall  hereafter  have,  any  power,  jurisdic- 
tion, or  authority  to  entertain  any  suit 
against  the  state,  or  any  officer  acting  by 
the  authority  of  the  state,  with  a  view  to 
reach  the  state,  its  treasury,  funds,  or 
property;  and  all  such  suits  now  pending, 
or  hereafter  brought,  shall  be  dismissed  as 


to  the  state,  or  such  officer,  on  motion,  plea, 
or  demurrer  of  the  law  officer  of  tlie  state, 
or  counsel  employed  by  the  state." 

The  oil  com])any  .sindcs  a  reversal  of  the 
decree  of  the  state  court,  contending  that 
it  was  denied  a  right  arising  under  the 
commerce  clause  of  the  Constitution.  But 
back  of  any  question  of  that  kind  was 
the  <|uestion  before  the  supreme  court  of 
Tennessee,  whether  the  inferior  state  court, 
under  the  law  of  its  organization,  that  is, 
under  the  law  of  Tennessee,  could  •enter- [23S] 
tain  jiiri^liction  of  the  suit.  The  question, 
we  have  seen,  was  determined  adversely  to 
jurisdii'tion.  That  certainly  is  a  state,  not 
a  Federal,  (piestion.  Surely,  Tennessee  has 
the  right  to  say  of  what  class  of  suits  its 
own  courts  may  take  cogni/anee,  and  it  was 
peculiarly  the  function  of  the  supreme  court 
of  Teimessee  to  determine  such  a  question. 
When,  therefore,  its  highest  court  has  de- 
clared that  the  Tennessee  statute  refcrre<l 
to  in  argument  did  not  allow  the  inferior 
state  court  to  take  cognizance  of  a  suit 
like  this,  that  decision  must  be  accepted  as 
the  interpretation  to  be  placed  on  the  local 
statute.  Otherwise,  this  court  will  adjudge 
that  the  Tennessee  court  shall  take  juris 
diction  of  a  buit  of  which  the  highest  court 
of  the  state  adjudges  that  it  cannot  do 
consistently  with  the  laws  of  the  state 
which  created  it  and  which  established  its 
jurisdictitm.  It  seems  to  me  that  this  court, 
acc<'pting  the  decision  of  the  highest  court 
of  Tcnn<'.''See,  as  to  the  meaning  of  the  Ten- 
nessee statute  in  question,  as  I  think  it 
must,  has  no  alternative  but  to  afTirm  the 
judgment,  on  the  ground  simply  that  the 
ground  upon  which  it  is  placed  is  broad 
enough  to  support  the  judgment  without 
refcremo  to  any  question  raised  or  dis- 
cussed by  eoun.sel. 

What  is  said  in  the  opinion  of  the  court 
about  the  llth  .Amendment  is,  I  submit, 
entirely  irrelevant  to  any  decision  of  the 
present  ease  by  this  court.  That  Amend- 
ment relates  wholly  to  the  judicial  power  of 
the  I'niled  States,  and  has  absolutely  noth- 
ing to  do  with  the  inquiry  as  to  the  juris- 
diction of  the  inferior  state  court  under  the 
Tennessee  statute  of  1873.  In  determining 
what  relief  this  court  can  or  should  give,  in 
respect  of  the  judgment  under  review,  we 
need  not  consider  the  scope  and  meaning 
of  the  llth  Amendment;  for  it  was  long  ago 
settled  that  a  writ  of  error  to  review  the 
final  judgment  of  a  state  court,  even  when 
a  state  is  a  formal  party  and  is  success- 
ful in  the  inferior  court,  is  not  a  suit  with- 
in the  meaning  of  the  Amendment.  Cohen 
v.  Virginia,  6  Wheat.  264,  408,  409,  5  L. 
ed.  257,  292. 

In  my  opinion,  the  decision  of  the  su- 
preme court  of  Tennessee,  that  the  inferior 
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state  court  was  forbidden,  by  the  law  of 
[SS4]*it8  being,  from  taking  cognizance  of  thi^ 
suit,  is  conclusive  here,  and  the  judgment  oi* 
that  court  should,  therefore,  be  affirmed 
without  reference  to  any  other  question 
raised  or  discussed. 

Mr.  Justice  Moody,  dissenting: 
I  am  unable  to  agree  to  the  judgment  in 
this  case,  for  the  reason  that  the  statute 
here  in  question,  as  it  was  enforced  against 
the  property  of  the  plaintiff  in  error,  in  my 
opinion  was  an  interference  with  interstate 
commerce,  which  was  beyond  the  power  of 
the  state.  It  is  to  be  observed  that  the 
court  below  did  not  construe  the  statute 
as  applying  to  articles  in  the  course  of 
transportation  between  the  states,  and  not 
destined  for  sale  to  consumers  in  the  state, 
or,  in  other  words,  the  court  did  not  hold 
that  the  statute  applied  to  the  property 
here  affected  by  it.  On  the  contrary,  the 
court  expressly  refrained  from  passing  upon 
the  merits  of  the  controversy,  and  dismissed 
the  bill  for  want  of  jurisdiction.  We,  how- 
ever, have  assumed  jurisdiction  of  the  con- 
troversy, for  reasons  given  in  the  opinion 
of  the  court,  in  which  I  concur,  and  there- 
fore cannot  escape  the  duty  of  interpreting 
the  meaning  of  the  statute.  I  think  we 
should,  if  it  be  possible,  give  to  the  stat- 
ute a  meaning  which  places  its  constitution- 
ality beyond  doubt.  The  law  soems  clearly 
to  be  designed  to  protect  state  manufac- 
turers and  consumers  within  the  state.  Its 
operation  is  limited  by  the  words  of  the  1st 
section,  which  directs  the  governor  to  ap- 
point inspectors  for  illuminating  fluids 
"which  may  be  manufactured  or  olTerod  for 
sale  in  the  state."  Far  from  enlarging  tho 
mr:!!iing  of  these  restrictive  words,  the 
other  provisions  of  the  law  accord  with  and 
confirm  them.  The  oil  in  tank  No.  1,  at 
least,  which  was  neither  manufactured  in 
the  state  nor  offered  for  sale  in  the  state, 
is,  by  this  interpretation,  removed  from 
the  operation  of  the  statute,  and  I  think  we 
ought  so  to  decide. 

But,  if  it  be  assumed  that  the  oil  in  tank 
No.  1  is  subjected  to  inspection  by  the  law, 
in  my  opinion  the  law  is  unconstitutional. 
2S5]*The  law  is  not  sustained  by  the  judgment 
of  the  court  as  an  inspection  law,  which  it 
purports  to  be.  Perhaps  it  could  not  be  un- 
der the  doctrine  announced  and  applied  in 
Minnesota  V.  Barber,  136  U.S.  313,34  L.ed. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862,  and  Brimmer  v.  Rebman,  138  U. 
S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep.  485, 
11  Sup.  Ct.  Rep.  213.  I  am  therefore  re- 
lieved from  considering  whether  the  law, 
because  it  is  a  mere  cloak  for  exacting 
revenue  from  interstate  commerce,  is  bad 
as  an  inspection  law.  The  judgment  of  the 
52  li.  ed. 


court  treats  it  as  such,  and  it.  is  sustained 
not  as  an  inspection,  but  as  a  revenue,  law. 
r  do  not  dissent  from  such  an  interpretation 
)f  it«  effect.  But,  with  unfeigned  deference 
to  the  opinions  of  my  brethren,  I  venture 
to  think  that  the  statute,  as  enforced  in 
I  he  case  at  bar,  is  bad  as  a  taxing  law.  The 
case  of  American  Steel  &  Wire  Co.  v.  Speed, 
192  U.  S.  500,  48  L.  ed.  538,  24  Sup.  Ct.  Rep. 
365,  holds  that  articles,  before  they  have 
ceased  to  be  the  subjects  of  interstate  com- 
merce, may  still  be  reached  by  the  taxing 
power  of  the  state.  Accordingly  it  was 
held  that  the  property  of  a  citizen  of  an- 
other state,  which  had  been  bron«;ht  into 
the  state  of  Tonncssee.  pla(*ed  in  a  ware- 
house for  sale,  and  from  there  sold  lo  per- 
sons within  as  well  as  without  the  «late, 
was  subject  to  a  state  tax.  It  was  observed 
in  the  opinion  in  that  t-ase  that  the  prop- 
erty had  come  to  rest  in  the  state  and  was 
enjoying  the  protection  of  its  laws.  But 
the  case  at  luir.  so  far  as  it  concerns  the 
oil  in  tank  No.  1,  to  which  I  confine  my 
observations,  is  sliarply  <listin!;nislied  from 
that  case.  The  jnd^rnicnt  here  takes  a  step 
forward  which  I  think  ought  not  to  be 
taken.  The  oil  in  that  tank  had  be<»n  sold 
while  in  Pennsylvania  and  Ohio  to  pur- 
chasers in  other  states  than  Tcnno<see,  be- 
fore it  started  in  the  course  of  interstate 
transportation.  It  was  shipped  especially 
in  pursuance  of  such  sales.  It  was  in  Ten- 
nesson only  moment  a  rily  ("a  few  days"), 
for  the  purpose  of  repacking  and  roshipping 
it.  and  for  no  other  purpose  whatever.  The 
delay  was  to  meet  the  o\i«xciirics  of  inter- 
state commerce,  which  arose  out  of  the 
nature  of  the  transaction.  It  <loes  not  seem 
to  me  important,  if  such  be  the  ease,  that 
it  would  begin  the  remainder  of  its  inter- 
state journey  under  a  new  coiitrai-t  of  ship 
ment.  It  would  no  more  seem  lo  Im»  the 
subject  of  state  taxation  than  *a  drove  of [2 SO] 
cattle,  whose  long  interstate  jonrnev  was 
interrupted,  for  humane  reason,  to  j^ive 
them  a  few  davs  of  rest  and  refresh jnent. 
With  respect  lo  this  oil.  no  businesn  wiint- 
ever  was  done  in  the  state  except  lliat 
which  was  required  to  conduct  the  trans- 
action of  interstate  commerce  begun  in  on- 
other  state  and  to  l)e  completed  in  a  third 
state.  The  single  consideration  that  the 
property  enjoys  in  Tennessee  the  protection 
of  the  laws  of  the  state  cannot  be  enough 
to  justify  state  taxation.  If  that  were  so, 
all  property  in  the  course  of  interstate 
transportation  would  be  subject  to  state 
tax  in  every  state  through  which  it  should 
pass.  I  conclude  that  the  oil  in  question 
,wa8  actually  in  the  course  of  transportation 
between  the  states,  was  delayed  in  the 
state  of  Tennessee  only  for  the  purpose  of 
conveniently    continuing    that    transporta- 
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tlon,  &nd  was  tberefoic  protected  from  state 
taxation  by  the  commerte  clause  of  the 
Constitution.  Coe  v,  Eirol.  116  U.  S.  625, 
eg  L.  ed.  718,  6  Sup.  Ct.  Rep.  4TS)  Kelley 
*.  Rhoadx,  188  U.  S.  I.  47  L.  ed.  369,  23 
Sup.  Ct.  Hep.  259.  CaxeiK  of  taxation  upon 
property  before  it  has  entered  the  channels 
of  interstate  transportation,  or  after  the 
transportation  has  finally  ended,  seem  to 
Die  to  have  no  application.  In  the  former 
class  the  property  is  taxable  because  it  has 
not  ceased  to  be  a  part  of  the  muss  of  the 
property  of  the  state;  and  in  the  latter 
rlaes  brcanse  it  has  come  to  rent  as  a  part 
of  the  mass  of  the  property  of  the  state. 
Between  those  two  points  of  time  it  is  ex- 
empt from  the  taxing  power  of  the  sta.te. 
fn  every  case  where  the  tax  has  been  sus- 
tained there  were  facts  present  reparded  as 
essential  by  the  court,  which  are  absent  here. 
The  property  had  either  not  be^iun  iti 


e  joi 


n  Coc  V 


and  Diamond  .Melch  Co.  v.  Ontonagon.  1H8 
U.  S.  82,  47  L.  ed.  3!14,  2.3  Sup.  Ct,  Rep.  2116. 
OT  it  had  ended  that  journey  and  was  held 
for  sale  in  common  with  other  property  in 
the  state,  as  in  Brown  v.  Houston.  114  U. 
8.  822,  29  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091; 
Httsburg  &  S.  Coal  Co.  v.  Bates,  156  U.  S. 
877.  39  L.  ed.  638,  5  Inters.  Com.  Rep.  30, 
16  Sup.  Ct.  Rep.  416;  and  American  Steel 
ft  Wire  Co.  *.  Speed,  ubi  supra. 

Mr.  Justice  Holmeti  concurs. 


[SS7]    •NAPOLEON  B.  DOTSON,  PltT.  in  Err., 

WILLIAM  A.  MILLIKEN. 

(Sees.  C.  Reporter's  ed.    237-245.) 

Appeal  —  review    of    Instruction  ^  een- 
eral  exception. 

1.  An  objection  that  an  instruction  justi- 
fying a  recovery  of  the  agreed  commission 
by  a  broker  employed  to  find  a  purchawr 
for  the  whole,  or  any  considerable  part,  of 
a  tract  of  coal  lands,  who  had  found  a  pur- 
chaser for  10,000  acres,  where  the  sale  failed 
through  the  fault  of  the  owner,  did  not  re- 
quire or  permit  the  jury  to  find  that  any 
particular    land    was   agreed    upon,    is   not 


available  on  appeal,  especially  upon  a  mere 
general  exception,  the  point  not  having  been 
raised  in  the  trial  court. 
Brokers  —  right  to  camDilSBton  —  failure 
to  cNiniplete  sale. 

2.  A  broker  employed  to  find  a  purchaser 
for  the  whole,  or  any  considerable  part,  of 
a  tract  of  coal  land,  is  entitled  U>  his  agieetl 
commission,  where  he  finds  a  pu^cha^4er  for 
10,000  acres,  and  the  aale  faila  becausr  of 
the  inaccuracy  of  the  owner's  repreii'ntii- 
tions  to  the  broker  that  a  railway  company 
had  consented  or  agreed  to  construct  a 
branch  railroad  into  such  lands. 

Trial  —  InHtrncllons  —  broker's     rlglit 
to  comnilsHlons. 

3.  A  finding  that  the  owner  and  pur- 
chaser had  agreed  upon  terms  is  presiip- 
puBpd  in  an  instruction  authorizing  the  re- 
covery of  agreed  commissions  by  a  broker 
employed  to  find  a  piircluiser  for  the  whole. 
or  any  eorsiderahlp  part,  of  a  tract  of  ensl 
landH,  who  had  found  a  purchaser  able. 
ready,  and  willing  to  purchase  10,000  orn-H 
of  the  said  lanila  at  the  stipulated  price, 
where  the  sale  failed  becaune  of  the  inac- 
curacy of  the  owner's  represoiitalions  to  tlic 
broker  that  a  rn.il way  company  had  con- 
sented or  agreed  to  conslruct  a  branch  rail- 
road into  such  lindH. 

Brokers  —  rlKlit   to   commissions  —  abll' 
Ity  of  pureliaflcr. 

4.  The  inability  of  the  prospectJTe  pur- 
clinser  to  complete  the  purchase  is  not  avail 
able  as  an  after!  liou};iit  to  defeat  the  ri];ht 
of  the  broker  employed  to  find  a  purduurr 
to  recover  liirt  agreed  commissions,  where 
the  sale  tailed  wholly  through  the  fault  of 
the  owner,  who  made  no  objection  to  the 
purchaser. 

Brolccre— riglit    to   conmilsalona^  (all- 
ure to  coin|tlete  nnle. 

5.  A  binding  agreement  between  vendor 
and  purchaser  is  not  nt'cessary  before  a 
broker's  eommixsiim  can  be  earned,  under 
an  ai;reement  by  which  such  broker  waa  cm- 
ployed  to  find  a  purchaser. 

Brokers  —  Hftlit    to    coniinlsBlons  ^  tall- 
nre  to  romplete  sale. 

6.  Tlie  failure  of  the  prospective  pur- 
chaser of  coal  lands  to  rely  upon  the  own- 
er s  representntioriH  to  the  broker  employed 
to  find  a  purchaser,  that  a  railway  company 
had  consented  or  agreed  to  construct  a 
branch  railroad  into  such  lands,  does  not 
defeat  the  broker's  rinht  to  his  agreed  con- 
missions,   where,   relying   upon    such   repre- 


Note. — As  to  when  a  broker  sellinn  real 
estate  is  entitled  to  commission — see  note 
to  McGavock  v.  Woodlief,  15  L.  ed.  V.  S. 
884. 

As  to  effect  of  inability  of  principal  to 
complete  sale  on  broker's  right  to  commis- 
sion— see  note  to  Brackenridge  v.  Claridge, 
43  L.R.A.  603. 

As  to  what  constitutes  suCHcient  perfornj- 
uice  by  real-estate  broker  of  his  contract  to 
find  a  purchaser  or  effect  an  exchange  of  his 

B'incipiarB  property — see  note  to  Lunney  t, 
ealey,  ^4  X.R.A.  6S3. 
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The  following  cases  appear  to  support  the 
statement  as  a  general  rule  that  tiM  rights 
of  a  broker  otherwise  entitled  to  commis- 
sions aT«  not  affected  where,  having  pro- 
duced a  purchaser  able  and  willing 
to  enter  into  a  contract  upon  the  termi  pro- 
posed by  the  owner,  the  transaction  is  not 
consummated  because  nf  the  inaccuracy  of 
representations  made  by  the  owner  to  tbe 
10*  U.  B. 


1007. 


DOTSOM  ▼.  MaUMMN, 


aciitations,  he  finds  a   purchaser,   and   the 
sale  fails  because  of  their  inaccuracy. 

[No.  48.] 

Argued  March  4,  5,  1908.    Decided  March  23, 
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IX  ERROR  to  the  Court  of  Appeals  for 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  jud«j^ment  of  the 
Supremo  Court  of  the  District,  in  favor  of 
plaint  iff  in  an  action  to  recover  a  broker's 
commisKion.     Affirmed. 

See  same  case  Ijelow,  27  App.  D.  C.  500. 
The  facts  are  stated  in  the   opinion. 


Messrs.  R.  Burnham  Moffat  and  A.  8. 
Worthlngton  argued  the  cause  and  filed  a 
brief  for  plaintiff  in  error: 

Tlie  instruction  which  the  trial  court 
gave  to  the  jury  at  the  request  of  counsel 
for  defendant  in  error  was  erroneous  in  that 
it  authorized  the  jury  to  find  a  verdict  in 
Milliken's  favor  if  he  had  found  a  person 
who  was  able  and  willing  to  purchase  10,000 
acres  out  of  a  tract  of  124,000  acres,  with- 
out any  agreement  betveen  the  purchaser 
and  the  seller  as  to  wliere,  in  the  larger 
tract,  the   10.000  acres   were  to  be   located. 

NipiMdt  v.  Kammon,  39  Minn.  .372,  40  N. 
VV.  200;  Brockway  v.  Frost,  40  Minn.  155. 


broker  or  prospective  customer,  and  under- 
stncnl  by  the  parties  as  material. 

Thus,"  a  broker  was  entitl(*d  to  coqimia- 
sions  though  the  purchaser  found  by  him 
Rubsequently  refused  to  carry  out  his  con- 
tract on  tlie  ground  of  alleged  false  repre- 
sentations made  by  the  owner's  agent  (C<m- 
dict  v.  Cowdrey,  'b  N.  Y.  Supp.  187);  or 
wln're  tlic  ])urchaser  refused  to  carry  out 
his  contract  because  the  owner  had  made 
unfounded  representations  as  to  the  house 
and  the  character  of  the  partition  walls 
(CInitworth  v.  Luther,  21  Barb.  145);  or 
wht»n»  the  purchaser  refused  to  carry  out 
the  contract,  except  on  condition  of  the 
alintement  of  a  certain  amount  of  the  pur- 
cliaHi>  money  for  alleged  misrepresentations 
bv  the  owner's  agent  regarding  the  timber 
«m  the  land  (Hugill  v.  VVeeklev  [W.  Va.] 
«|  S.  K.  360). 

And  in  Hannan  v.  Moran,  71  Mich.  261, 
.38  X.  W.  909,  where  the  purchase  fell 
through,  owing  to  a  misrepresentation  on 
the  part  of  the  principal  that  a  certain 
sewer  privilege  existed  which  in  point  of 
fact  did  not  exist,  and  a  bargain  with  a 
subsequent  purchaser  also  fell  through  by 
reaH<m  of  the  principal's  backing  out  of  his 
offer,  owing  to  his  wife's  having  an  interent 
in  the  jiroperty  which  he  had  not  mentinnetl 
or  disclos(*d,  the  court  upheld  the  broker's 
claim  for  commissions. 

A  broker  who.  acting  in  good  faith,  and 
with  no  knowledge  of  the  incorrectness  of 
tlie  owner's  statement  to  him  as  to  the 
nunil)er  of  feet  frontage,  found  a  prospect- 
ive purchaser  at  the  agreed  price,  was  en- 
titled to  commissions,  although  such  pur- 
chaser, upon  discovering  that  the  lot  did 
not  contain  the  number  of  feet  frontaj?e 
represented,  refused  to  buy  the  property. 
Cohen  v.  Farley,  28  Misc.  108,  68  N.  Y. 
Supp.  1102. 

But  in  the  absence  of  fraudulent  repre- 
sentations a  broker  was  not  entitled  to  com- 
missions where  the  failure  of  the  prospective 
purchaser  to  buy  the  property  was  due  to 
the  discovery  that  it  did  not,  in  fact,  have 
the  frontage  which  the  parties  supposed  it 
had.  C.  H.  Diamond  &  Co.  v.  Hartley,  38 
App.  Div.  87,  65  N.  Y.  Supp.  994. 

Nor  where  the  owner,  when  asked  to  sell 
the  property,  upon  inquiry  as,  to  its  dimen- 
sions, gave  the  broker  the  size  of  the  plot 
5S  li.  ed. 


calltnl  for  by  the  deed  conveying  the  prop 
erty  to  him,  without  being  informed  that 
the  statement  was  to  be  used  for  any  par- 
ticular purpose,  and  it  was  evident  that 
such  statement  was  not  understood  as  a 
warranty.  C.  H.  Diamond  &  Co.  v.  Hart- 
ley. 47  App.  Div.  1,  01  N.  Y.  Supp.  1022. 

Nor  can  a  broker  employed  to  obtain  a 
loan  which  failed  of  consummation  because 
of  shortage  in  the  property  recover  com- 
missions, where  he  was  aware  that  the 
owner  was  uncertain  as  to  the  exact  dimen- 
sions of  his  pro])erty.  Shropshire  v.  Frankel, 
45  Misc.  016,  91  N.  Y.  Supp.  79. 

A  broker  who  procures  a  purchaser  ready, 
able,    and   willing    to    bnv    on    th<»   own*»r»« 
terms  is  entitled  to  commissions,  though  the 
i  sale  falls  through  because  the  rental   \2>.iue 
'  of  the  property  is  less  than  that  stated  in 
I  the  written  authorization  given  the  broker 
I  (Goodman  v.  Hess,  56  Misc.  482,  107  N.  Y. 
Supp.    112;    Compare    Curtiss   v.    Mott,   90 
I  Hun,  439,  .35  N.  Y.  Supp.  983,  infra)  ;  and 
i  he  may  recover  commissions  where  the  sale 
!  fails  because  of  the  owner's  inability  to  give 
i  immediate  poi^session,  and  he  has  stated  in 
I  the  written  authorization  given  the  broker 
that  possession  mav  Ik»  had  at  once    (Put- 
ter V.    Berger.   95   App.   Div.   62,   88   N.   V. 
Supp.  462). 

A  broker  who  procures  a  prospective  pur- 
chaser to  whom  the  owner  gives  a  prelimi- 
nary   memorandum    of    sale,    but    who    de- 
i  dines   to  enter   into  a   formal    contract   be- 
cause a  mortgage  on  the  property  does  not 
I  run  as  long  as  was  stipulated  in  the  prelimi- 
I  nary   memorandum,   is  entitled  to  commis- 
sions.    Seidman  v.  Rauner.  51   Misc.  10.  99 
N.  Y.  Supp.  862;  Frank  v.  Connor,  107  N. 
Y.  Supp.  132. 

A  principal  who  represents  that  he  owns 
and  has  a  good  title  to  real  estate,  and  em- 
ploys an  agent  to  sell  the  sam<>,  cannot,  in 
the  absence  of  an  agreement  to  that  effect, 
deny  to  the  agent  compensation  for  his 
services  in  making  a  sale  which  is  after- 
ward defeated  because  the  title  proves  de- 
fective. Roberts  v.  Kimmons,  65  Miss.  332, 
3  So.  736;  Davis  v.  Lawrence,  52  Kan.  383, 
34  Pac.  1051;  Conkling  v.  Krakauer,  70 
Tex.  735,  11  S.  W.  117;  Smye  v.  Groesbeck 
(Tex.  Civ.  App.)  73  S.  W.  972. 

So,  in  a  case  in  which  the  purchaser  waa 
ready   and    willing,   and   even   anxious   to 


SUI*BEME  COUBT  OF  TUB   UNITED   STATES. 


Oct.  Term, 


41  N.  W.  411;  Monk  v.  Parker,  180  Mass. 
246,  63  N.  E.  703;  1  Story,  Eq.  Jur.  §  793. 

This  objection  is  available  to  plaintiff  in 
error. 

Watts  V.  Waddle,  6  Pet.  402,  8  L.  ed.  442 ; 
Wiborg  V.  United  Stetes,  1G3  U.  S.  058,  41 
L.  ed.  298,  16  Sup.  Ct.  Rep.  1127,  1197; 
Clvatt  V.  United  States,  197  U.  S.  207,  49 
L.  cd.  726,  25  Sup.  Ct.  Rep.  429;  Ward  v. 
Cochran,  150  U.  S.  597-604,  37  L.  ed.  1195, 
111)0,  14  Sup.  Ct.  Rep.  230;  Xoomin  v. 
(  :ilo(h»nia  Cold  Min.  Co.  121  U.  S.  393-400, 
;in   I.,  od.   1001-1003,  7  Sup.  Ct.  Rep.  911; 

Iniy.  hut  the  principal  was  unable  or  un- 
\viilin«r  to  <rivo  a  perfect  title,  and  while 
the  money  was  on  dr]>osit  awaiting'  action 
on  tin*  ]»rineipars  part  ho  sold  the  land  to 
an<itiMT.  and  the  principal  had  rei)reMcntod 
to  IIm'  broker  and  to  a  |)crson  who  desired 
to  ])iin-liaNO  that  his  title  was  |)orfect,  but 
invent i.L^ati(»n  and  ovidonce  showed  that  it 
was  nt»t.  anil  the  evidence  faiiU»d  to  show 
that  the  broker  was  ••ni])Ioycd  to  procure  a 
purchaser  to  take  the  property  rejijardless 
of  title. — it  was  ln'hl  that  he  was  entitled 
to  his  coiinnissions  u|»on  the  sale,  which  was 
nexcr  cnisnnniiated.  Sullivan  v.*  Hampton 
iT.\.  Civ.  App.)   3-i  S.  W.  23r>. 

\  broker  who  undertakes  to  procure  a 
lo.u)  ij;u»M  the  assurance  of  his  employer's 
attouiey  that  his  employer,  who  is  acting 
a«i  <'\!ci5ior  <»f  an  csiate.  has  power  to  exe- 
cute :i  luorfj.Mue  thereon,  is  entitled  to  com- 
nii>-ioi!>  where  he  finds  one  who  is  ready 
and  willinj;  to  make  the  loan  upon  n  valid 
niort^^aiie.  but  who  refuses  to  do  so  beciuse 
lie  is  not  satistied  of  the  executor's  author- 
itv  lo  make  the  mortj^aiic  Kullerton  v. 
(  j'njrnter.   07    M(..  Ap]»*   1!)7.   71    S.    W.   98. 

In  the  followimr  cast's,  althou^rh  the  sale 
failed  because  of  misrepresentations  upon 
the  ]»art  of  the  owner,  the  broker's  right 
to  couuuissions  a])]iears  to  have  l)ecn  de- 
nied upon  the  ground  that  he  had  not  found 
a  ]Mir:haser  to  take  the  proi>erty  at  the 
owner's  terms. 

Thus,  in  Curtiss  v.  Mott,  00  Hun,  439,  35 
N.  Y.  Snpp.  9S:j  (ap]K'al  dismissed  in  158 
N.  v.  603,  52  N.  E.  1124),  where  the  broker 
found  a  party  ready,  willing,  and  able  to 
purchase  at  the  price  mentioned  by  the 
principal,  provided  the  monthly  rentals  were 
equal  to  those  represented  to  him  by  the 
broker,  and  he  obtained  his  information  re- 
specting such  rentals  from  his  principal, 
who  stated  that  they  amounted  to  the  given 
sum,  whereas  in  point  of  fact  they  were  less, 
and  the  purchaser  thereujwn  refused  to  com- 
plete the  sale,  it  was  held  that  he  could  not 
recover  his  commissions,  upon  the  ground 
that,  since  the  purchaser  was  willing  to  buy 
only  upon  the  condition  as  above  stated,  he 
had  not  fulfilled  his  contract  by  producing 
a  buyer  willing  to  purchase  at  the  seller's 
terms.  The  court,  however,  declined  to  pass 
upon  the  question  whether,  in  a  proper  ac- 
tion, the  broker  could  recover  damages  be- 
cause of  niisrepresentations  which  prevented 
the  performance  of  his  contract. 

So,  also,  in  Hausman  v.  Herdtfelder,  81 
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Felton  V.  Newport,  34  C.  0.  A.  470,  92  Fed. 
470;  Gilbert  v.  Fay,  4  App.  D.  C.  38;  Wash- 
ington Gaslight  Co.  v.  Poore,  3  App.  D.  C. 
134;  Roberts  v.  Bradficld,  12  App.  D.  C. 
453;  Capital  Constr.  Co.  v.  Holt/.man,  27 
App.  D.  C.  125;  Smith  v.  Barstow,  2  Dougl. 
(Mich.)  155;  Wallace  v.  Finch,  24  Mich. 
255;  Rockefeller  v.  Donnely,  8  Cow.  Otil; 
Bohm  V.  Metropolitan  Elev.  R.  Co.  (Somers 
V.  Metropolitan  Elev.  R.  Co.)  129  N.  Y. 
584,  14  L.R.A.  344,  29  N.  E.  802;  Mahony  v. 
(lark,  1  App.  Div.  196,  37  N.  Y.  Supp.  US; 
Savage  v.  Gerstner,  36  App.  Div.  220,  55  N. 

Ai)p.  Div.  46,  80  N.  Y.  Supp.  10.39,  it  was 
held  that  where  the  prospective  purchaser 
procured  by  the  broker  was  not  ready  and 
willing  to  enter  into  a  legal  contract  of 
purchase  upon  the  terms  offered  by  the 
owner,  the  broker  could  not  recover  com- 
missions, though  the  party  procured  by  him 
withdrew  because  the  lot  was  not  as  deep 
as  the  owner  had  told  the  broker  it  was. 

In  Crockett  v.  Grayson,  98  Va.  354,  36  S. 
E.  477. — an  action  of  covenant  for  commis- 
sions.— the  court  recognized  the  rule  that 
where  the  broker  has  found  a  purchaser 
ready  and  willing  to  complete  the  purchase 
upon  the  terms  agreed  upon,  and  the  pur- 
chaser has  entered  into  a  valid  contract,  his 
right  to  compensation  cannot  be  defeated 
by  the  fault  of  the  seller,  by  his  misrepre- 
sentations, or  by  his  whimsical  or  unrea- 
sonable refusal  to  comply  with  his  contract, 
but  held  that  where,  in  the  contract  sicncd 
by  tlie  prospective  purchaser,  the  right  was 
reserved  to  cancel  the  contract  if  liens  on 
th(»  property  exceeded  a  certain  amount, 
which  amount  the  owner  had  represrnto;! 
would  satisfy  such  liens,  and  the  purchaser 
exercised  such  reserved  right  upon  diseov- 
ering  that  the  liens  exceeded  such  amount, 
there  was  no  such  performance  on  the  |:art 
of  the  broker  as  would  entitle  him  to  com- 
missions. 

While  the  decision  in  the  foregoing  casw 
seems  justifiable  upon  the  grounds  stated 
in  the  cases  immediately  preceding,  the  r;a- 
souing  of  the  court  is  rather  unusual.  It 
was  said:  "There  are,  perhaps,  cases  in 
which  a  broker  may  be  entitled  to  compen- 
sation where  a  negotiation  for  the  sale  of 
real  estate  has  been  broken  off  by  reason 
of  a  misrepresentation  made  by  the  seller. 
.  .  .  It  is  a  fundamental  principle  that 
the  fraud  of  which  one  complains  must  be 
accompanied  by  damage,  to  constitute  a 
cause  of  action.  It  is  true  that  Grayson 
represented  that  $4,000  would  satisfy*  the 
liens  upon  his  lands,  and  this  statement  ap- 
pears to  have  been  untrue;  but  it  is  plain 
that,  so  far  as  it  affects  Crockett's  right  to 
recover  in  this  action,  it  did  not  injure  him 
in  the  least  degree,  for  if  the  representation 
had  not  been  made,  Spiller  would  never  have 
entered  into  the  agreement.  Had  Grayson 
disclosed  the  precise  state  of  the  record 
with  res|>ect  to  the  liens  upon  his  property, 
it  is  safe  to  say  that  the  negotiation  be- 
tween himself  and  Spiller  would  at  once 
have  ended." 
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V.  Supp.  306;  Pratt  v.  Baptist  Society,  93 
III.  476,  34  Am.  Rep.  187;  Glover  v.  Shuto. 
•26  La.  Ann.  350;  Bond  v.  Wabash,  St.  L. 
&  P.  R.  Co.  67  Iowa,  712,  25  N.  W.  892. 

The  instruction  in  question  wa<^  erroncnu? 
for  the  further  reason  that  it  did  not  re- 
quire the  jury  to  find  that  the  purchaser 
was  willinj^  to  buy  on  torins  satisfactory  to 
Dotaon,  or  to  find  that  the  vendor  and  the 
purc'hnsi'r  had  aprrood  on  terms. 

AFrfJavock  v.  Wtuxllief,  20  How.  221,  15 
I,,  (vl.  SS4 :  Crowe  v.  Tiiikey.  204  V.  S.  228. 

51  I.,  od.  454.  27  Sup.  Ct.  Rep.  275;  Ham 
niond  V.  Crawford.  14  C.  C.  A.  100.  35  V. 
S.  .\i>p.  1.  60  l«Vd.  427:  Wilson  v.  Mason. 
l.-,H  111.  304.  40  .\in.  St.  IJep.  102,  42  N.  K. 
134:  Xoi  thwi'stern  Vnekin«»  Co.  v.  Whitney, 
ri  Cnl.  Apji.  105.  80  Pa<\  OSl  :  Parker  v. 
W;»lk<>r,  80  Teiin.  50(1,  8  S.  W.  301. 

Tlio  court  erred  in  j^ivinjr  the  instrneliou 
in  qursti^m  for  tlie  additional  reaiyoii  tint 
the  condition  ujiou  which  l'3nst(T  proposed 
to  hnv  lO.nOO  ttcres  of  the  hind  was  n(»t  thnt 

■ 

the  |»nvi'liaser  shouhl  l)e  satisfied  that  the 
re]>n  .'tcntation.s  made  by  l)«>tson  as  to  the 
stati-nicnts  or  ])roinises  m:ide  by  Sneneer  to 
him  were  true,  but  upon  the  entirely  differ- 
ent, condition  that  Dot.sou  should  obtain  from 
the  Southern  Railway  1-ompany  a  bindin;; 
c(mtract  to  build  the  branch  railway. 

Crockett  v.  Oraystm,  08  Va.  354,  30  S. 
E.  477:  Curtiss  v.  Mott,  00  Hun,  430,  35 
N.  Y.  Supp.  983;  French  v.  Brush-Swan 
Kleetrie  Lijzht  Co.  39  X.  Y.  S.  R.  515,  15 
N.  Y.  Supp.  101. 

The  instruction  under  consideration  was 
inipro|M?rly  granted  for  the  additional  rea- 
son that  it  left  to  the  juiy  the  question 
whether  the  prosportive  pureha-^er  was  able 
to  pureliasc  10,000  acr«'s  of  land  at  $20  an 
acre. 

Butler  V.  Baker,  17  R.  1.  582,  .33  Am.  St. 
Rep.  897,  23  Atl.  1010:  Snyder  v.  FIdler, 
125  Iowa,  382,  101  X.  W.  130;  Iselin  v. 
Griffith,  02  Iowa,  070,  18  X.  W.  302;  Zeid- 
ler  V.  Walker,  41  Mo.  A]»p.  118;  Coleman 
V.  Meade,  13  Bush,  358:  (Jrosse  v.  Co<dey. 
43  Minn.  188,  45  X.  W.  15:  Stewart  v. 
Smith.  60  Neb.  031,  70  X.  W.  i.J.")-  D<Mit  v. 
Powell,  93  Iowa,  714,  01  X.  W.  I(i43;  Sulli- 
van V.  Milliken,  51  C.  C.  A.  70.  113  Fed. 
93:  Alt  V.  Doscher,  102  App.  Div.  344.  92 
X.  Y.  Supp.  439,  Atfirmed  in  180  X.  Y.  500, 
79  X.  E.  1100;  McGinn  v.  Garber.  125  Iowa, 
633,  101  N.  W.  279. 

Mr.  J.  J.  Dnrlinjsiton  arpjued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

Where  an  instruction,  f^enerally  correct, 
is  objected  to  on  some  special  ^Tound,  that 
ground  must  be  pointed  out  and  a  qualify- 
ing instruction  asked,  or  the  objection  can- 
not afterwards  be  maintained. 

McNitt  V.  Turner,  10  Wall.  352,  302,  21  L. 
H.  341,346;  Indianapolis  &  St.  L.  R.  Co.  v. 
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Horst,  93  U.  S.  299,  23  L.  ed.  900;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  414,  415, 
30  L.  ed.  488,  12  Sup.  Ct.  Rep.  079;  Mc- 
Dermott  v.  Severe,  202  U.  S.  000,  010,  Oil, 
50  L.  ed.  1102,  1108,  1169,  20  Sup.  Ct.  Rep. 
709;  Baltimore  A  P.  R.  Co.  v.  Mackey,  157 
U.  S.  80,  39  L.  ed.  629,  15  Sup.  Ct.  Rep. 
491;  Wijnnore,  Ev.  p.  57;  Bell  v.  Denson. 
50  Ala.  449;  Warren  v.  Wagner,  75  Ala. 
205.  51  Am.  Rep.  446. 

The  sale  havinjj  failed  because  of  the 
fault,  default,  and  nusrepresentations  of  the 
plaintiff  in  error,  he  cannot  defeat  the 
broker  of  his  compensation  beeau>^e  of  some 
elmient    in    the   contract   which   it   mav   be 
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conjei'tured  mi*»ht,  within  the  ranuje  of  pos- 
sibility, have  interfered  with  its  consumma- 
tion, but  which  in  fact  did  not  do  so.  Where 
one  of  the  parties  is  prevented  from  per- 
formance by  the  other,  it  should  be  taken  as 
prima  facie  true  that  he  would  have  per- 
formed but  for  such  prevention. 

^fcCreery  v.  Green,  38  Mich.  182. 

Annstron;?  v.  Mudd,  10  B.  Mon.  144,  50 
Am.  Dec.  .545.  is  of  itself  conclusive,  since  it 
establishes  the  law  of  the  state  where  the 
land  covered  bv  the  contract  in  the  case  at 
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bar  is  located,  in  accordance  with  which  law 
it  must  acconlin;»ly  be  construed. 

See  also  Burrow  v.  Terre  Haute  &  L.  R. 
Co.  107  Ind.  435,  8  N.  E.  107. 

In  order  to  recover  comi»ensation  for  his 
services,  the  broker  need  only  firodnce  a 
pnrchaser  ready,  able,  and  willinjj  to  pur- 
chase on  the  tenns  reqnired;  and  a  writ- 
ten, binditig  ajjrcement  is  not  a  uetTssary 
prerequisite. 

Crowe  v.  Trickev,  204  U.  S.  228.  51  L.  ed. 
4.')4.  27  Sup.  Ct.  Rej).  275;  Ilolden  v.  Starks, 
150  Mass.  503,  38  Am.  St.  Rep.  451,  34  X. 
E.  1009:  Fitzpatrick  v.  Gilson,  170  Mass. 
477.  57  X^  E.  1,000;  Cook  v.  Welsh,  9  Alh'U. 
350;    Desmond   v.    St"bbins,   140  Mass.   312, 

5  N.  E.  150:  Middleton  v.  Thompsm.  103 
Pa.  112,  29  Atl.  700;  Keys  v.  dohnson.  OS 
Pa.  43;  Duclos  v.  Cunningham,  102  X'^.  Y. 
078.  0  N.  E.  700:  Washburn  v.  Bradley, 
100  Mass.  80.  47  X^  E.  51:^:  Kock  v.  Einmer- 
lin-r.  22  How.  00.  10  1..  ed.  2!)2:  Vani»han  v. 
Afetarthy,  50  Minn.  203,  00  X.  W.  1075; 
O'Connor  v.  Semple,  57  Wis.  248,  15  N^  W. 
130;  Kelly  v.  Phelps,  57  Wis.  425.  15  X.  W. 
.385:  Oullahan  v.  Baldwin,  100  Cal.  648,  35 
Pac.  310:  Carstens  v.  McReavy,  1  Wash. 
350,   25   Pac.   471;    Barnes  v.  German   Sav. 

6  L.  Soc.  21  Wash.  448,  58  Pac.  570;  Mid- 
dleton  v.  Thompson,  163  Pa.  120,  29  Atl. 
700:  Fischer  v.  Bell,  91  Ind.  243;  Tx>ckwood 
V.  Rose.  125  Ind.  591,  25  N.  E.  710;  Cheat- 
ham V.  Yarbron.uh,  90  Tcnn.  79,  15  S.  W. 
1070;  Mechem,  Agency,  966,  907;  2  Am.  k 
En.tr.  Enc.  Law.  pp.  528,  581;  2  Addison. 
Coiitr.  §  931 ;  McGavock  v.  W'oodlief,  20  How. 
221,  15  L.  cd.  884;  Fraser  v.  Wyckoff,  63  N. 
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Y.  448;  Cook  V.  Y\Aki\  12  Cray.  493;  Vinto- 
V.  Baldwin,  88  Iiid.  104.  45  Am.  Rep.  447: 
Gonzalfs  v.  Broad.  57  Cal.  224 ;  Scliwartze  v. 
Yearly.  31  Md.  270;  Blodjrett  v.  Sioiix  City 
k  St.  P.  R.  Co.  03  Iowa,  G05),  10  X.  \V.  71)9*; 
Ford  V.  Easley.  88  Iowa.  003,  55  N.  W.  330; 
Gilder  v.  i:)avi8.  137  N.  Y.  500,  20  L.R.A. 
398,  33  X.  E.  599;  Roclte  v.  Smitli,  170 
Mass.  595,  51  L.R.A.  510,  79  Am.  St.  Rep. 
345,  58  X.  E.  152. 

The  broker  is  entitled  to  his  commission 
although  the  transaction  fails  because  of  a 
defect  in  the  title;  and  this,  although  the 
princi])al  has  made  no  representations  in 
regard  to  the  title,  there  being  an  implied 
stipulation,  as  between  himself  and  tho 
broker,  that  he  has  the  ability  to  give  a  good 
title.  Peet  v.  Sherwood,  43  ^linn.  447.  45 
N.  W.  859.  How  much  stronger  is  the  ca-e 
where  he  expressly  .stipulates  that  he  has 
already  perfected  a  necessary  condition, 
without  which  the  broker  would  not  have 
entered  upon  the  attempt  to  render  the  de- 
si  re<l  service. 

Failure  of  the  vendee  to  consummate  the 
purchase  because  the  principal's  representa- 
tion as  to  the  property  are  found  untrue 
cannot  deprive  the  broker  of  his  commis- 
sions. 

Cohen  v.  Farley,  28  Misc.  108,  58  N.  Y. 
Supp.  1102;  Washburn  v.  Bradley,  109 
Mass.  80,  47  X.  E.  512;  Hamlin  v.  Schulte. 
34  Minn.  534,  27  X.  \V.  301  ;  Strong  v.  Pren- 
tic-c  Brownstone  Co.  0  Misc.  57,  20  X.  Y. 
Supp.  85. 

Although,  according  to  some  authorities, 
the  broker  must  show  that  his  purchasc>r  is 
willing,  ready,  and  able  to  consummate  his 
purchase,  yet  where  it  ap])ears  that  the  pro- 
posed purchaser  was  accepted  by  the  prin- 
cipal, the  burden  is  upon  the  latter  to  show 
that  the  former  was  not  able  to  comply. 

Davis  V.  Morgan,  90  Oa.  520,  2.3  S.  E. 
417;  Fairly  v.  Wappoo  Wills,  44  S.  C.  248, 
29  L.R.A.  215,  22  S.  E.  108;  Coleman  v. 
Meade,  13  Bu«<h,  358:  Lockwood  v.  Halsey, 
41  Kan.  170.  21  Pac.  98;  Kalley  v.  Baker, 
132  X.  Y.  1,  28  Am.  St.  Rep.  542,  29  X.  E. 
1091. 

Tlio  broker's  duty  is  fully  performed  and 
bis  commissions  earned,  when  a  meeting  of 
the  minds  of  the  principals  takes  place,  his 
right  to  payment  being  irrespective  of  the 
fact  whether  the  agreement  between  the 
principals  be  valid  and  enforceable  or  not, 
verbal  or  written,  plain  or  obscure,  and  no 
matter  how  indefinite  the  terms  of  the  con- 
tract may  be. 

FoHnsbee  v.  Sawyer,  8  Misc.  370,  28  N. 
Y.   Supp.   698. 

The  solvency  of  the  purchaser  is  presumed, 
in  the  absence  of  some  contrary  showing  in 
the  evidence. 

Henken  v.  Schwicker,  174  N.  Y.  302,  00 
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•  X.  E.  071;  Hart  v.  HofTman.  44  How.  Pr. 
108;  (^ook  V.  Kroomeke.  4  Dalv,  208;  l^vy 
v.  RufT,  30  Abb.  X.  C.  291,  22'x.  Y.  Supp. 
744;  Coss  v.  Broom,  31  Minn.  484.  18  X. 
W.  290;  McFarland  v.  Lillard,  2  Ind.  App. 
100,  50  Am.  St.  Rep.  234,  28  X.  E.  229; 
Stauffer  v.  Linenthal,  29  Ind.  App.  305.  64 
X.  E.  043. 

At  all  events,  the  burden  of  proof  shifts 
and  the  solvency  of  the  person  is  to  be  prc- 
Humod  in  the  absence  of  proof,  where  the 
vendor  adopts  the  purchaser  by  contractin;^ 
with  him. 

Parker  v.  Estabrook.  08  X.  H.  349.  44  Atl. 
484:  Russell  v.  Hurd.  113  111.  App.  03; 
Higgins  V.  Miller.  109  Ky.  212.  58  S.  W. 
.580;  Steinbach  v.  McmtpeliiT  Carriage  Co. 
37  Fed.  700. 

Mr.  Justice  Holnie^  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  a  commission  of 
$2.50  an  acre  on  lO.OCM)  acres  of  coal  land 
belonging  to  the  d<'fend«nt,  the  plaintifT  in 
error,  for  which,  although  not  sold,  the  de- 
fendant in  error,  the  plaintifT,  says  that  he 
furnished  a  purchaser,  satisfying  the  terms 
of  the  understanding  on  which  h**  was  em- 
ployed. The  errors  alleged  and  now  insistetl 
upon  are  the  giving  of  an  instruction  re- 
(piested  by  the  ))laintifr  and  refusing  one 
asked  by  the  defendant.  To  explain  thera 
it  will  Iw  necessarv  to  give  a  summarv  of 
the  evidence,  or  part  of  it. 

Relations  between  the  parties  were 
opened  by  a  letter  from  the  defendant, 
written  on  .\pril  24.  19(^2.  at  the  request  of 
a  'friend  of  the  plaintiff's,  inclosing  circular.s[2SSi 
concerning  124,000  acres  of  coal  land  in 
Kentucky.  The  letter  said:  "We  have  ar- 
ranged with  R.  R.  compaTiies  to  b.iild  a 
branch  into  it  and  dcveh»p  the  lands,**  and 
the  circulars  also  stated  that  the  ownerx 
had  an  understanding  with  the  railroads 
near  the  land,  by  which  they  weip  to  build 
a  branch  into  the  land  as  soon  as  the  own- 
ers were  ready  to  open  up  mines,  etc.,  with 
more  of  the  same  sort.  On  April  30  the 
parties  met  and  the  plaintiff.  Miiliken,  told 
the  defendant,  Dotson,  that  he  knew  the 
land,  and,  as  was  the  truth,  that  the  im- 
portant thing  was  about  the  railroad, — 
whether  there  was  any  way  to  get  the 
property  to  market.  Dotson  replied  that  he 
had  an  arrangement  with  Spencer,  presi- 
dent of  the  Southern  Railway,  to  build  a 
road  in  there  at  once;  that  at  that  time 
they  had  their  surveyors  in  there  and  were 
locating  a  line  of  road,  etc.  Thereupon  it 
was  arranged  that  Dotson  would  give  $2.50 
an  acre  for  every  acre  Miiliken  could  sell  at 
$20.  and  that  Miiliken  was  to  go  to  work 
for  a  purchaser,  which  Miiliken  according- 
ly did. 
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After  a  letter  on  May  2,  givinj»  an  ac- 
count of  a   first  interview   and   an   answer 
dwelling  on  the  great  increane  of  value  that 
would  come  from  the  buildinsr  of  rn11road<4 
at    once    through     the     property,    Milliken 
wrote  on  May  7,  saying  that  ho  was  writin«jj 
to  the  two  roads    to    know  if  they   would 
*'buihl  the  road  in  there  as  soon  as  we  are 
ready    to    begin    the    development    of    the 
property,"    and    that    the    prospective    pur- 
chasers "want  to  know  positively  about  the 
railroad  being  built  in  thert.  if  they  go  into 
it."    The  plaintiff  seems  to  have  written  as 
his   letter   stated,  but  he   testified   that   an 
assurance    from    Dotson    would    have    been 
satisfactory  and   was  satisfactory   when  it 
came.     On   May  8,  to  meet  the  purchasers' 
doubt:>»,    he    telegraphed    to    Dotson:      "See 
S])eiifer   and   write   me  to-night   how   much 
development  he  will  require  before  building 
road  into  property,"  etc.     On  the  same  day 
Dotson  replie<l:     "l  have  already  discussed 
fully    with    Mr.    Spencer    the    point     .     .     . 
and    aui   ghid    to   say   that    Mr.    Spencer   is 
willing  to  build  the  road  into  the  property 
willioiit    pljicing   any    requirements   on    the 
59]property    holders   'to   put   in   certain    sized 
plants,  or  any  number  of  coke  ovens,"  with 
lurther   details.     This   seemed   at   the   time 
to    satisfy    the    purchasers.     On    May     12 
Milliken    wrote   to   Dotson   that   if  his  coal 
would   niake   as  good  coke  as   the  Stonega 
coal,  nud  the  Southern  would  build  a  branch 
line    into   the    property,   the   parties    would 
put   their  cnpital   in;   that  it   was   for  Dot- 
son     to    "substantiate     these     two     points, 
which   I  believe  you  will  do;"  that  he  had 
a   letter  from   .Mr.  H.  Smith,  the  president 
of  the  I»uisville  &   Nashville,  declining  to 
build  a  branch  line,  but  that  if  Dotson  had 
Spencer  safely  committed  to  him   they  did 
not    care    for   Smith's    road.    On   the    same 
day    Dotson    wrote    Spencer,    asking    for    a 
letter  to  show,  which  Spencer  answered  the 
next    day.   declining,    until     he     had     more 
definite  knowledge  and  obligation  as  to  im- 
provement, and   professing  to  repeat   what 
he  had  said;   viz.,  that  if  the  property  of 
the  amount  previously  named  should  be  put 
into  such  shape  as  to  warrant  the  construc- 
tion of  a  railroad,  they  would  take  up  and 
consider  favorably  a  plan.    This  is  thought 
by  the  plaintiff  to  contradict  the  statements 
that  Dotson   had    made    to    him.     Spencer 
testified  that  there   never   was   any   agree- 
ment,  or    more    than   what   just    has    been 
stated  from  his  letter,  and  Dotson's  answer, 
written  May  16,  confirms  the  testimony  by 
the  absence  of  any  tone  of  surprise. 

Dotson  testified  that  he  showed  Spencer's 
letter  to  Milliken.  Milliken  testified  the 
contrary,  and  his  case  was  that,  having  no 
notice  of  the  correspondence,  he  was  going 
ahead  under  Dot  son's  letter  of  May  8.  On 
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May  29  Dotson  wrote  as  to  samples  of  coal, 
adding  that  he  understood  the  Southern 
Railway  Company  had  secured  their  right 
of  way  with  one  or  two  exceptions,  but  that 
he  lir)ped  Spencer  would  call  his  men  out 
and  k(  <•!>  them  out  "until  we  get  our  tracts 
rounded  up."  On  June  9  Milliken  wrote  to 
Dotson,  communicating  a  very  favorable 
report  on  his  coal,  and  saying:  "I  may  wire 
you  by  the  time  this  letter  reaches  you  to 
come  up  here  to  close  the  deal  [for  5,000 
acresl.  They  asked  me  in  particular  this 
afternoon  how  soon  the  railroad  could  be 
built  into  this  land  from  Middlesboro."  ♦He[240J 
added  that  Kaster.  one  of  the  purchasers, 
asked  if  he  could  go  and  have  a  talk  with 
Spencer  on  the  subject,  with  Dotson,  and 
that  Milliken  answered  ves.  On  June  12 
Dotson  answered  that,  as  Mr.  Spencer's 
plans  were  fixed.  Spencer  would  not  hesi- 
tate to  say  to  Mr.  Easter  that  they  would 
build  the  road  into  that  section  at  once; 
and  urged  prompt  action.  Tn  another  letter, 
of  July  8.  he  said:  "After  we  completed 
arrangements  with  the  K,  R.  company  for 
the  development  of  the  property,  we  ad- 
vanced price  to  $20  per  acre."  On  Jnly  24 
an  option  on  "10,000  acres  of  land  in  Harlan 
county,  Kentucky,"  at  $20  per  acre  for 
sixt}'  days,  was  given  to  Easter  in  con- 
sideration of  his  forthwith  sending  an 
engineer  to  examine  and  report  on  the 
.same,  and  on  August  25  Milliken  wrote  to 
Dotson  that  Easter's  party  had  decided  to 
take  the  10,000  acres  on  condition  that  Mr. 
Spencer  would  as**ure  them  as  to  the  build- 
ing of  the  railroad  to  Harlan  Court  House; 
that  they  had  written  to  Spencer,  and,  if 
his  answer  confirmed  Dotson's  representa- 
tions, they  would  close  the  purcha.se.  If 
it  did  not,  they  did  not  want  the  land  at 
any  price.  There  was  an  interview,  it 
seems,  on  September  5.  at  which  Elaater 
asked  Dotson  to  get  a  letter  from  Spencer, 
but  Dotson  said  that  Easter  was  the  proper 
party,  and  that  they  would  have  to  offer 
some  inducements  to  get  such  an  assurance, 
but  he  thought  that,  if  Easter  would  let 
Spencer  know  what  he  was  willing  to  do, 
Spencer  would  not  object.  Thereupon  there 
was  some  correspondence,  it  turned  out 
that  the  railroad  company  would  not  build, 
and  the  transaction  fell  through. 

The  foregoing  letters  show  that  the  plain- 
tiff was  employed  and  went  to  work.  He 
spent  a  good  deal  of  time  and  money  in 
his  efforts,  as  the  defendant  knew.  There  is 
no  reasonable  doubt  as  to  the  rate  at  which 
he  was  to  be  paid,  and  the  substantial  ques- 
tion is  what  he  had  to  do  to  entitle  him- 
self to  his  compensation.  The  bargain 
made  may  have  been  improvident,  and  may 
have  been  different  from  that  which  the  de- 
fendant would  have  made  if  he  had  taken 
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all  the  chances  into  account.  But  the 
general  question  is  what  the  jury  was  war- 
l]ntiited  in  'finding  to  have  been  made  in  fact. 
It  was  recognized  that  what  the  railroads 
would  do  was  decisive,  and  it  was  to  be 
expected  that  parties  thinking  of  a  pur- 
ehate  would  require  an  assurance  from 
them,  or  something  more  definite  tlian  what 
the  defendant  had  said.  The  plaintiff  was 
to  go  to  work  at  once,  and  tho  jury  well 
might  find  that  he  was  not  understood  to 
take  the  risk  of  what  the  rail  road  <)  mij^ht 
do.  The  question  is  between  the  broker  and 
seller,  not  between  the  purchaser  and  seller. 
The  seller  was  willing  and  meant  that  the 
broker  should  accept  his  confidence  as  well 
founded,  althoujc^h  he  must  have  known  that 
the  purchaser  would  or  mi;rlit  ask  more.  The 
correspondence  indicates  very  stronjrl}*  that 
Milliken  really  relied  upon  Dot  son's  state- 
ment lliat  an  agreement  harl  been  made. 
So,  again,  it  might  be  found  that  D.itson 
was  willing  to  take  his  chances  as  to  the 
specification  of  the  10.0(K)  acres  in  the 
larger  tract  at  the  defendant's  command. 
The  option  that  salisfied  him  and  his  pur- 
ehasers  was  enough,  if  accepted,  to  entitle 
the  plaintiff  to  his  pay.  The  jury  was  war- 
ranted in  finding  that  the  plaint  ifT  was  em- 
ployed at  the  rate  named  to  make  a  bar- 
gain for  land  to  be  identified  later,  and 
subject  to  requirement  of  the  purchaser 
that  the  railroads  or  one  of  them  would 
agree  to  build  a  road  into  the  land. 

The  ruling  requested  for  the  plaintiff  was 
as  follows: 

"If  the  jury  believe  from  the  evidence 
that  the  defendant,  on  or  about  the  30th 
day  of  April.  1902,  represented  to  the  plain- 
tiff that  he,  the  defendant,  was  d<'sirous  of 
securing  a  purchaser  for  either  the  whole 
or  any  considerable  quantity  of  the  Harlan 
county  coal  lands  at  the  price  of  $20  per 
acre,  that  he  li.'rd  obtained  from  the  South- 
ern Railway  Company  its  consent  or  agree- 
ment to  construct  a  branch  railroad  into  the 
said  coal  lands,  and  that  he  would  pay  to 
the  plaintiff  the  sum  of  $2.i30  for  each  and 
every  acre  for  which  he  should  find  a  pur- 
chaser at  and  for  the  pnce  of  $20  per  acre, 
and  that  shortly  thereafter,  namely,  on  or 
about  the  8bh  day  of  May,  1902,  he  further 
represented  to  the  plaintiff  that  the  South- 
em  Railway  Company  was  willing  to  build 
[5l4SI]the  said  railroad  into  *tlie  said  property 
without  placing  any  requirements  on  the 
purchasers  or  holders  of  the  said  lands  to 
put  in  any  certain  size  of  plants  or  num- 
ber of  coke  ovens,  and  that  the  plaintiff, 
relying  upon  the  said  representations  of 
the  defendant,  expended  time  and  effort  in 
the  attempt  to  find  a  purchaser,  and  did 
find  a  purchaser  able,  ready,  and  willin.i;  to 
purchase  10,000  acres. of  the  said  lands  at 
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the  said  price  provided  the  defendant's  said 
representations  were  correct,  and  that  the 
said  sale  failed  because  of  the  inaccuracy 
of  the  defendant's  representations  that  the 
said  railway  company  had  so  consented  or 
agreed  to  construct  a  branch  railroad  into 
the  said  coal  lands. — then  the  plaintiff  is 
entitled  to  recover  the  said  stipulated  sum 
of  $2.50  per  acre  on  the  said  10,000  acres,  or 
$25,000  in  all." 

This  was  given,  and  the  defendant  took  a 
jreneral  exception. 

It  is  objected  to  this  ruling  that  the  jury 
was  not  r«»q«ired  to  find  and  could  not  hit\'e 
found  that  any  particular  land  wa.s  agreed 
upon.  Ihit  it  at  least  would  have  been  war- 
ranted in  finding  that  the  plaintiff  had  done 
in  this  respect  all  that  his  bargain  nMpiircd 
him  to  do.  The  agreement  failed  for  a 
wholly  different  reason,  and  no  dillicultj 
in  completing  the  sale  arose  on  that  ground. 
We  arc  of  opinion  that  the  objection  is  en- 
titled to  no  consideration,  especially  upon 
a  mere  general  exception,  and  upon  a  point 
not  taken  in  the  trial  court.  McDermott  v. 
Severe,  202  U.  S.  600,  611,  50  L.  ed.  11C2, 
1108.  26  Sup.  Ct.  Rep.  709.  A  second  objec- 
tion taken  is  that  the  condition  of  the  con- 
sent to  purchase  was  misstated;  that  the 
condition  was  not  that  the  defendant's  rep- 
resentation was  correct,  but  that  the  rail- 
road should  agree  to  build.  But  this  is  evi- 
dently a  point  that  should  have  been  called 
to  the  attention  of  the  court.  We  cannot 
doubt  that  the  plaintiff's  counsel  and  the 
judge  meant  to  state  what  the  letters 
showed  to  have  happened,  and  wouUl  have 
stated  it  more  exactly  if  the  inavnirucy 
had  been  pointed  out.  Probably  in  speak- 
ing of  the  defendant's  representations  prov- 
ing correct,  statements  of  past  facts  were 
less  ri  ferrwl  to  than  those  soundin?:  in  war- 
ranted prophecy.  But  the  instruction  was 
justified  as  it  stood.  If  the  defendant  hsd 
had  such  an  agreement  as  at  one  time  he 
•gave  the  plaintiff  to  understand,  no  doubt  [ 
the  purchaser  would  have  been  content  and 
the  sale  would  have  Iteen  made. 

One  or  two  subordinate  objections  need 
only  a  word.  It  is  said  that  the  in«itruc- 
tions  did  not  require  the  jury  to  find  that 
the  owner  and  purchaser  had  agreed  on 
terms.  But  this  is  best  answered  by  read- 
ing the  instruction.  Wliat  is  meant  is  that, 
on  the  evidence,  there  were  possible  points 
of  disagreement  open.  This  may  or  may 
not  be  true.  But  a  finding  that  the  parties 
had  ap^eed  was  warranted  and  was  pre- 
supposed in  the  request.  So  as  to  the  ability 
of  the  purchaser.  No  question  ever  was 
raised  about  it;  the  defendant  was  satisfied 
with  it.  and  it  is  questioned  here  only  as  a 
technical  means  of  getting  a  large  and 
doubtful    verdict   set   aside.      It    is    urged* 
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faintheartedly,  that  a  binding  agreement 
was  necessary  before  a  commission  was 
earned.  This  is  not  the  prevailing  view,  and 
could  not  be  the  law  in  a  case  lilce  this, 
where  the  jury  must  have  found  the  de- 
fendant liable  on  a  contract  with  the  broker 
that  might  be  performed  before  an  absolute 
agreement  with  the  purchaser  should  be 
reached. 

The  ruling  requested  for  the  defendant 
was  as  follows: 

"If  the  jury  believe  from  the  evidence 
that  any  bona  fide  purchaser  was  actually 
found  by  the  plaintiff  for  10,000  acres  of 
said  land,  as  claimed  in  the  declaration,  up- 
on the  representations  of  said  plaintiff  to 
said  purchaser  as  to  the  existence  of  a  cer- 
tain agreement  between  the  defendant  and 
the  Southern  Railway  Company  concern- 
ing the  construction  of  a  branch  railroad 
into  said  lands,  and  the  purchaser  did  not 
rely  on  the  said  statements  and  reprexen- 
talion^  of  said  plaintiff,  but,  with  the 
knowledge  or  co-operation  of  said  plaintiff, 
and  at  his  suggestion,  sought  and  under- 
took to  verifv  the  truth  of  such  statenuMit'^ 
and  representations  during  the  pendency  of 
the  negotiations  for  the  purchase  of  said 
land  before  any  transaction  was  closed  for 
the  purchase  thereof,  and  that  said  pur- 
chaser had  the  opportunity  of  investigating, 
ascertaining,  and  verifying  the  truthfulness 
of  such  statements  and  representations,  and 
took  advantage  of  that  opportunity  by  in- 
I4]terviews,  ^conferences,  or  written  comniuni- 
eations,  either  personally  or  by  attorney, 
or  by  others,  with  the  president  and  first 
vice  president  of  the  Southern  Railway 
Company,  for  the  purpose  of  verifying  the 
said  statements  and  representations  so 
made  by  the  plaintiff  as  to  any  airreeuient 
existing  between  the  defendant  and  South- 
ern Railway  Company  in  regard  to  the  con- 
struction of  the  said  brunch  railroad,  and 
ascertained  from  the  said  officers  of  the 
said  railway  company,  from  time  to  time 
during  said  negotiations,  and  before  Sep- 
teml)er  15,  1902,  the  date  upon  which  it  is 
alleged  in  the  declaration  that  said  pur- 
chaser was  found,  that  no  agieement  existed 
between  the  defendant  and  said  Southern 
Rnilway  Company  to  build  said  branch  rail- 
road, but  that  the  subject  of  building  sucii 
branch  railroad  had  only  been  discussed,  and 
that  the  building  thereof  depended  on  the 
de\'e]opment  and  improvements  to  Im*  placed 
on  said  land  prior  to  the  construction  of  any 
railroad,  in  the  way  of  opening  coal  mines, 
establishing  coke  ovens,  or  furnishing  the 
railroad  with  a  sufficient  amount  of  ton- 
nage, and  that  said  plaintiff  and  alleged 
B%  li.  ed. 


purchaser  had  full  knowledge  and  informa- 
tion from  the  proper  officers  of  the  South- 
ern Railway  Company  of  all  the  facts  re- 
lating to  the  conditions  upon  which  s:i!«l 
branch  railroad  would  be  constnict« ;!,  and 
of  the  nonexistence  of  any  agreeircut  be- 
tween the  defendant  and  Southern  Raihvav 

• 

as  alleged,  then  the  defendant  is  not  re- 
sponsible for  the  nonappearance  of  the  al- 
leged sale  or  purchase  of  the  land  between 
the  plaintiff  and  the  alleged  purchaser,  and 
you  should  find  for  the  defendant." 

As  to  this  request,  we  must  rci)eat  that 
it  does  not  matter  how  much  or  how  little 
the  purchaser  relied  upon  the  defendant's 
representations  if  the  plaintiff  relied  U|M)n 
them,  and  obtained  a  purchaser  ready  and 
able  to  purchase  upon  the  basis  that  the 
defendant's  representations  to  the  plaintiff 
were  true.  That  the  plaintiff  did  rely  up- 
on them  until  the  time  when,  on  August  "2'), 
he  announced  toaster's  readiness  to  purlias  •. 
hardly  is  open  to  dispute.  Rut  the  judjic 
told  the  jury  that  if  the  plaintiff  at  the  Im?- 
giiming  had  mad«^  inquiries  of  the  railroad 
and  *found  that  it  would  not  build,  he  could  [2 45] 
not  complain.  The  judge  called  attention 
to  the  failure  to  specify  any  time  at  wliii-h 
the  plaintiff  began  to  inijiiire.  and  said  what 
we  understand  to  mean  that  ti>e  pray«'i>- 
were  based  on  the  theory  that  if.  after  the 
purchaser  was  ready  to  eoiiiplete  the  sale, 
and  the  question  as  to  the  railroad  alone 
prevented  it,  the  pun-haser  nuule  an  at- 
tempt to  induce  the  railroad  to  build,  and  so 
discovered  the  truth,  and  thereupim  refused 
to  go  on,  the  plaintiff  c<»uld  not  recover.  At 
all  events,  he  said  enough  to  warn  the  de- 
fendant to  make  soiiie  necessary  amend- 
ments. He  gave  as  his  r<>ason  lor  refusiii«^ 
the  instructions  asked  that  they  did  not  un- 
dertake to  refer  to  an)  time  prior  to  the 
consuiiiniation  of  the  sale.  'J'Ih-  request  as- 
sumed that  no  agreement  had  been  rea<-lu'd 
until  September  15,  on  evidence  which  it 
has  not  been   necessarv   to  state.     Rut    the 

• 

plaintilV's  argument  was  that  he  had  earned 

his  commission  on  August  25,  and  there  was 

evidence  on  which   his  conclusion  might  l»o 

sustained.      On    the    instructions    given    we 

have  no  doubt  that  the  jury  understood  the 

true  conditions  of  the  plaintiir's  case.    They 

were  told  in  terms  that  if  the  plaintiff  was 

to  recover  they  must  find  that  the  plaintilT 

did  his  work  ami  found  a  purchaser,  relj'ing 

on    the    defemlant's    representations,    if    he 

made   them,   and   that   the   purchase   failed 

because  they  were  inaccurate  and  the  rail 

road   had   not  agreed   to  build. 

Judgment  affirmed. 
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[S4e]*STILS0N  HUTCHINS,  William  J.  Dante,  Huing  out  of  a  temimrary  restraining  order, 

and  Ben.  B.  Bradford,  Appts.,  Aflirmcd. 

V.  See  same  case  below,  28  App.  D.  C.  271. 

CARRIE  L.  MUNN.  The  facts  are  stated  in  the  opinion. 

/o      o    /^   T»        *    »    -J   QAO  .0-1  \  ^^'-  Edwin  C.  Brandcnburic  arinied  the 

(•See  S.  C.  Reporters  ed.  246-2ol.)  ,       ...    .,            .-.tin 

*^  cause,  and,  with  Me<>srs.  Clarence  A.  Bran- 

Injunction  bond -who  protected  by.  denburg  and  F.  Walter  Brandenburg,  filed 

1.  An  undertaking  accompanving  a  tem-  a  brief  for  appellants, 

porary    restraining   order    dirc^'ted    against  ^^^    g^^„^,  Maddox  argued  the  cause, 

"the  defendants  and  each  of  them"   mures  ,        ...    ^r      «    n         4.^  r^  *i        isi  j 

to  the  benefit  of  all  the  defendants  who  were  *".^;  ]^'»*^  ^^^'  «•  P''^^^^^^*  «»"«>:'   «»«!  * 

included  in  that  order,  although  the  under-  brief  for  appellee, 
taking  is  expressed  to  be  one  "to  make  good 

to  the  defendant  all  damages  by  him  suf-  Mr.  Justice  Moody  delivered  the  opinion 

feri'd,"  where  it  was  exacted  by  the  court,  of  the  court: 

was  offered  by  the  complainant  at  a  time  This   is   an  appeal   from   a  judgment  of 

when  none  of  the  defendants  knew  of  the  the  court  of  appeals  of  the  District  of  Co- 

I>endency  of  the  suit,  and  shows  in  its  title  ^^^^y^-^^     ^.j,e  appellee,  Carrie  L.  Munn.  was 

that  there  was  more  than  one  defendant  .^,^^  ^^,,^^^  ^^  ^  j^^  ^^  ,^^^^  ^.^,^  ^  dwelling[247] 

Injunction  bond  -who  protected  by.  ^^^^^^   thereon,   situated   on    Massachusetts 

2    The  owner  of  the  property  la  entitled  ^^            .^    ^,^^   ^.              Washington.     The 

to  the  benefit  of  an  undertaking  exacted  by  i-  •   •       ^i  .     ,  a                       ^  , 

the  court  as  a  condition  of  granting  an  or-  promises  adjoining  this  lot  were  owned  by 

der  temporarily  restraining  the  continuance  >>til8on   Hutchins.    one    of    the    appellants, 

of  the  erectioirof  an  addition  to  a  dwellinjj.  Mrs.    Munn's    dwelling   house    did    not    oc- 

where,     although     such    owner    was     never  cupy    the    whole    of    her    lot,    and    she   di'- 

served  with  subpcena  or  notice,  either  of  the  cided    to    build    an    addition    to    it.     She 

order  to  show  cause  or  of  the  restraining;  contracted    with    an    architect    and    builder 

order,   such  order   was   observed   until   dis-  to  dcsi-n  and  construct  this  addition.     The 

solved,  and  inflicted  injury  upon  her  rights.  ^^,^^,.     ^,„^,^^.    ^j,^^^,    contracts    was    begun 

Apiicai-rcvlew  of  facts.  about    July    1,    1902,    and    it    was    expect- 

3.  Hndings  of  facts  made  by  an  auditor  ^^  ^,^^^  .^  ^^.^^,,^  ^^  completed  about  No- 
to  whom  a  cause  is  referred  to  ascertain  the  it  ,«/».i  ^.v.  ^  i.i!  i  j  * 
damages  resulting  from  the  wrongful  suin-  ^«n»^«^  1; /«^»2,  so  that  the  enlarged  struc- 
out  of  a  temporary  restraining  order  will  ^"^o  would  be  ready  for  occupation  during 
not  be  set  aside  on  appeal  unless  it  is  shown  the  season  of  1002  and  100.3.  After  making 
that  there  has  been  an  error  in  law  or  a  the  contracts  Mrs.  Munn  went  to  Europe 
conclusion  of  fact  unwarranted  by  the  evi-  with  hor  family,  intending  to  return  and  oc- 
dence.  cupy  the  house  on  its  completion  in  Novem- 
Damasres  —  for  wrongfully  suing  out  re-  ber.    On  August  14,  1902,  Mr.  Hutchins  filed 

straining  order.  a  bill  in  equity  in  the  supreme  court  of  the 

4.  The  value  of  the  use  of  the  dwelling  District  of  Columbia,  praying  an  injunction 
for  the  period  and  season  during  which  the  .^^^  ^^^  continuance  of  the  erection  of 
owner  was  deprived  of  it  as  the  direct  result  .f  .....  m  ^t  u  u  %.  ^  *u^ 
of  the  wrongful  use  of  an  order  temporarily  I »>^'  addition  Mrs  Munn,  her  husband,  the 
restraining  the  continuance  of  the  erection  architect,  and  the  builder  were  made  parties 
of  an  addition  is  the  proper  measure  of  defendant.  The  grounds  uppn  which  the  in- 
damages  recoverable  upon  the  undertaking  junction  was  sought  are  not  material  here, 
to  make  good  the  resulting  injury,  exacted  On  the  day  of  the  filing  of  the  bill  a  justice 
by  the  court  as  a  condition  of  granting  the  of  the  supreme  court  of  the  District  entered 
^^^^^-  an  order  that  the  defendants  show  cause,  on 

rv      11131  September  4  next,  why  the  prayer  for  an 

^^             *-'  injunction  should  not  be  granted,  and  fur- 

A         J  nr      u  1ft    inno     rk    'J  J  w      i   no  ^^^^  ordered  that,  until  the  hearing,  the  de- 
Argued  March  10,  1908.    Decided  March  23,  -     ,     ,     ,      ^^      *     .     ,        ,       •  •     j  t^^ 
^                        '    __  fendants  be  ^'restrained  and  enjoined  from 

continuing  the  erection  of  the  building."    On 

the  same  day  Mr.  Hutchins,  with  the  other 

APPEAL  from  the  Court  of  Appeals  of  appellants  as  sureties,  filed  an  undertakings 

the   District  of  Columbia  to  review   a  approved  by  the  court,  which  is  as  follows: 

decree  which  afTirmed  a  decree  of  the  Su-  'Stilson    Hutchins,    the    complainant,    and 

preme  Court  of  the  District,  overruling  ex-  William  J.Dante,  Ben.  B.  Bradford,  sureties, 

ceptions  to  the  report  of  an  auditor  to  whom  hereby  undertake  to  make  good  to  the  de- 

the   cause   had    been   referred    to  ascertain  fendant  all  damages  by  him  suffered  or  sus- 

the   damages   resulting   from   the   wrongful  tained  by  reason  of  wrongfully  and  inequi- 

— -; ; 1 ~                ;                  TTr  tably  suing  out  the  injunction  in  the  above- 

Note. — As    to    damages    for    wrongfully  ..:,  j                   j    *•     i  *    au  *  *v    j 

suing  out  injunction-see  note  to  Hubble  i.  ^"*'^^^<*  «*"»^'  *"^  »tipulate  that  the  dam- 

Cole,  13  h.RJ^.  312.  ages  may  be  ascertained  in  such  manner  as 
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the  justice  shaH  direct,  and  that,  on  disBolv- 
ing  the  injunction,  he  may  give  judgment 
thereon  against  the  principal  and  sureties 
for  said  damages  in  the  decree  itself  dissolv- 
ing the  injunction."  Thereupon  the  work 
on  the  addition  was  suspended,  and  not  re- 

IS]tumed  until  'November  25,  1902,  when,  upon 
hearing,  the  court  dissolved  the  injunction 
and  discharged  the  order  to  show  cause. 
The  work  was  then  continued  until  its  com- 
pletion in  April;  1903.  Subsequently  the 
decree  of  November  25,  1902,  was  affirmed 
by  the  court  of  appeals,  and  the  cause  was 
referred  to  an  auditor  to  ascertain  the  dam- 
ages caused  to  the  defendants,  or  any  of 
them,  by  the  wrongful  suing  out  of  the 
injunction.  The  auditor  reported  that  Mrs. 
Munn  had  sustained  damages  to  the  amount 
of  $6,000,  and  that  the  other  defendants 
had  sustained  no  damage.  Exceptions  to 
the  auditor's  report  were  overruled  by  the 
supreme  court,  and  the  appellants  were  de- 
creed to  pay  to  Mrs.  Munn,  in  accordance 
with  the  terms  of  the  undertaking,  the  sum 
found  by  the  auditor  as  damages.  This  de- 
cree wfis  affirmed  by  the  court  of  appeals  in 
the  judgment  now  under  review. 

It  is  contended  that  the  undertaking  does 
not,  by  its  terms,  include  Mrs.  Munn  in 
its  protection,  because  it  is  expressed  to 
be  an  undertaking  "to  make  good  to  the 
defendant  all  damages  by  him  suffered." 
Little  pains  need  be  expended  on  the  ar- 
gument which  arises  out  of  the  letter  of  the 
bond.  The  undertaking  was  exacted  by  the 
court,  it  was  offered  by  the  complainant  at 
a  time  when  none  of  the  defendants  knew 
of  the  pendency  of  the  suit,  and  it  was  en- 
titled "No.  23,468  Equity  Docket,  Stilson 
Hutchins,  Complainant,  Charles  A.  Munn  et 
al.,  Defendants."  It  accompanied  a  restrain- 
ing order  directed  against  "the  defendants 
and  each  of  them,"  and  we  think  it  should 
be  held  to  run  to  all  the  defendants  who 
were    included    in    that   order. 

It  is  further  contended  that,  as  Mrs. 
Munn  was  never  served  with  a  subpoena, 
or  notice  either  of  the  order  to  show  cause 
or  of  the  restraining  order,  jshe  is  not  en- 
titled to  the  benefits  of  the  undertaking. 
The  order  of  the  court  was  served  immedi- 
ately upon  the  architect  and  the  builder, 
and  the  work  was  instantly  stopped.  No 
injury  from  the  wrongful  use  of  the  injunc- 
tion was  inflicted  upon  either  of  the  defend- 
ants served  with  the  court's  order,  but  only 

it]upon  the  owner  of  the  house.  Itisnow*said 
that,  although  the  court  had,  as  a  condition 
of  issuing  the  restraining  order,  exacted  an 
undertaking  to  indemnify  her,  she  cannot 
recover  upon  it,  because  she  was  beyond  the 
reach  of  the  process  of  the  court.  But  this 
view  is  based  upon  a  misconception  of  a  re- 
straining order  and  the  undertaking  to  make 
S2  li.  ed. 


good  the  injury  resulting  from  its  wrong- 
ful use.    The  nature  of  the  order  and  under- 
taking  received    the   consideration    of   this 
court  in  Houghton  v.  Meyer   (Houghton  v. 
Cortelyou)  208  U.  S.  149,  ante,  432,  28  Sup. 
Ct.  Rep.  234.     The  authority  for  the  issue 
of  such  an  order  was  shown  to  be  §  718  of 
the   Revised   Statutes    (U.   S.   Comp.   Stat. 
1901,  p.  580).    The  section  contemplates,  in 
cases  where  irreparable  injury  may  be  an- 
ticipated if  the  status  quo  be  not  preserved, 
the  issue  without  notice  of  a  temporary  re- 
straining order,  to  be  enforced  only  until 
an  order  to  show  cause  on  the  motion  for  an 
injunction  can  be  heard  and  decided.     The 
order  may  be  granted  with  or  without  se- 
curity to  the  defendants,  in  the  discretion 
of  the  court.    In  the  case  at  bar  the  order 
accomplished  its  purpose  and  instantly  ar- 
rested the  progress  of  the  work  by  restrain- 
ing those  who  were  engaged  in  it.    The  in- 
jury against    which    the    undertaking  was 
designed  to  indemnify  was  incurred  by  Mrs. 
Munn,   and    we   find   nothing   in    the   facts 
of  this  case  which  takes  away  the  remedy 
on   the   undeilaking   exacted  by   the   court 
for  her  protection.     It  is  true  that  she  did 
not  learn  of  the  issue  of  the  restraining  or- 
der  for   two   weeks.     But   counsel,   though 
without    express    authority,    undertook    to 
guard  her  interests,  and  moved  to  discharge 
the  order  on  August  17.    With  all  reasonable 
speed  authority  to  file  an  answer  was  ob- 
tained and  acted  upon,  the  cause  was  heard, 
and  the  restraining  or4er  dissolved.    In  the 
meantime  the  restraining  order  was  obeyed 
by  all,  had  its  full  effect,  and  inflicted  its 
full  injury  upon  Mrs.  Munn's  rights.     Un- 
der these  circumstances  it  is  beyond  doubt 
that  she  is  entitled  to  recover  against  those 
who  undertook  to  make  good  her  injuries, 
the   damages   which   she   sustained.     It   is 
enough  that  the  order  was  obtained  without 
notice  to  her,  that  it  was  wrongfully  sued 
out,  that  it   was   observed   until  dissolved, 
and  that  it  inflicted  injury  upon  her  rights. 
These  facts,  irrespective  of  the  exact  time 
when  she  *had  knowledge  of  the  pendency  of  [2 50] 
the  suit  or  appeared  in  it,  bring  her  within 
the  terms  of  the  undertaking.    That  is  pre- 
cisely the  measure  of  protection  which  the 
law  ought  to  give,  and,  by  the  statute,  does 
give,  to  one  against  whom,  without  notice 
and  hearing,  an  order  of  this  kind  is  made. 
The  appellants  alleged  various  exceptions 
to  the  auditor's  report,  which  are  directed 
to  the  findings  of  facts  upon  which  the  lia- 
bility was  based  and  of  the  amount  of  dam- 
ages, and  here,  apparently,  argue  those  ex- 
ceptions on  the  theory  that  this  court  is  at 
liberty   to   consider  the   evidence   de   novo, 
weigh  and  balance  it,  and  draw  such  infer- 
ences and  conclusions  as  seem  proper.    But 
this  theory  overlooks  the  proper  function  of 
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an  itiditoT,  which  was  eorrectly  appreciat- 
ed by  the  court  below.  The  findings  should 
not  be  set  aside  unless  it  is  shown  that 
there  has  been  an  error  in  law  or  a  conclu- 
sion of  fact  unwarranted  by  the  evidence.  It 
is  enough  to  say  that  there  was  evidence 
which  supported  the  findings  of  fact  of  the 
auditor  and  his  assesninent  of  damages.  Nor 
does  it  appear  that  the  auditor  committn] 
any  error  of  law.  His  report  shows  the  fol- 
lowing faciA,  brirHy  stated:  It  was  the  habit 
of  Mrs.  Miuin  to  occupy  her  house  during 
the  late  aulunin.  thp  winter,  and  the  rarly 
spring,  anit  to  live  elsewhere  durin|;  the  re- 
mainder of  the  year.  This  was  the  com- 
mon season  of  occupancy  in  Waaliington  of 
houses  of  this  character.  Hhc  intended  to 
occupy  her  bouse  during  tbe  season  of  1902 
and  1903.  but  was  prevented  from  doing  so 
by  the  wrongful  use  of  the  restraining  or- 
der. The  addition  which,  if  the  work  had 
not  been  stopped,  would  have  been  complet- 
ed by  November  1,  was  not  completed  until 
April,  and  could  not  have  been  completed, 
if  reasonable  speed  had  been  used,  before 
March.  In  the  menntime  the  house,  some  of 
whose  exterior  walls  had  been  removed,  was 
practically  uninhabitable-  Shelter  could 
doubtlesH  have  been  found  in  some  of  the 
rooms,  which  could  have  been  closed  and 
warmed.  Hut  the  owner  wns  entitled  to  a 
house  which  could  be  occupied  as  a  whole, 
and  was  available  for  use  ss  a  home  for 
herself  and  her  family.  This  was  denied  to 
her  by  the  defenilants'  wrongful  act.  We 
[ISlJ'think  that  the  auditor  correctly  adopted  as 
the  measure  nf  damages  thi  value  of  the 
use  ot  the  property  for  the  period  and  sea- 
son during  which  she  was  thus  deprived  of 
it  as  the  direct  result  of  the  restraining  or- 
der which,  in  another  proceeding,  has  been 
found  to  have  been  wrongfully  and  inequi- 
tably sued  out.  The  decree  of  the  court 
below   is   affirmed. 


B.  F.  ASBELL,  Plff.  in  Err., 

BTATE  OF  KANSAS. 

(See  S.  C.  Reporter'a  ed.  251-258.) 


lerson  to  transport  into  the  atate  cattle 
rom  any  point  south,  except  for  immediate 
ilaughter,  without  having  Hrat  caused  them 
.0  be  inspected  and  passed  aa  healthy  by 
the  proper  state  ofliclals,  or  by  the  Bureau 
'  Animal  Industry  ot  the  t---  ■--  " 
■nt  of  the  United  States. 
Commerce  —  live-atoclc  quarantine  — 
contllctlng  state  and  Federal  legisla- 
tion. 

2.  Nothing  in  the  provision  of  the  act  of 
Kebruarv  2,  1»03  (32  SUt.  at  L.  791,  chap. 
.149,  U-  S.  Comp-  SUt.  Supp.  1907,  p.  923). 
that,  when  an  inspi'ctor  of  the  Bureau  of 
Animal  Industry  has  issued  a  certiflca'^ 
that  he  has  inspected  animals  and  found 
tliem  free  from  disease,  such  animals  may 
be  introduced  into  any  state  without  fur- 
ther inspection,  or  exaction  of  fees  of  any 
kind  except  such  as  may  be  ordered  or  ex- 
acted bv  the  Secretary  of  ARriculture,  pre- 
cluded the  enactment  of  Kansas  Laws  1009, 
ctiap.  495.  i  27,  making  it  a  misdemeanor 
tor  any  person  to  transport  into  the  stnte 
cattle  from  any  point  south,  except  for  im- 
nii'diute  slaughter,  without  having  first 
canned  them  to  be  inspected  and  passed  as 
hen  1 1  by  bv  tlie  proper  stale  officials,  or  by 
the  Bureau  of  Animal  ln<lu»try  nf  the  In- 
terior Department  of  the  United  Stales. 
Commerce  ^  llve-slock     quarantine  — 

Htate     regulation  —  cltrct     of     regula- 
tions by  Serretary  ol  Asrlcalture. 

3.  A  regulation  promulf.'ated  by  the  Sec- 
retary of  Agriculture  under  the  authority 
of  the  act  of  February  2,  1903.  which  is  di- 
rected to  the  transportation  of  cattle  from 
quarantined  states,  and  which  in  terms 
rerosnizes  restrictions  imposed  by  the  stale 
of  destination,  does  not  invalidate— at  least, 
where  no  quarantined  areas  are  involved— 
the  provision  of  Kansas  I.awb  1909,  chap. 
iS>5.  i  27,  making  it  a  misdemeanor  for  anj 
person  to  transport  into  the  stale  cattle 
from  any  point  south,  except  for  imm«- 
dtate  slaughter,  without  having  flrst  caused 
them  to  be  inspected  and  passed  as  health]' 
by  the  proper  state  officials,  or  by  the 
Bureau  of  Animal  Industry  of  the  Interior 
Department  of  the  United  Statea. 

[No.  166.) 


Commerce  —  state     regulation  —  live- 
Block  qnarantlne. 

1.  Interstate  commerce  is  not  unlawfully 
regulated,  in  the  absence  of  •Hiijtrolling  Fed- 
eral legislation,  by  Kansas  Laws  1905.  chap. 
495,  f  27,  making  it  a  misdemeanor  for  any 


iN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  conviction  in  the  District 
Court  of  Labette  County,  in  that  state,  for 
violating  a  live-stock  quarantine  statute. 
Affirmed. 


Note. — Aa  to  constitutionality  of  state 
l^ialation  regulating  the  importation  of  in- 
fected animals — see  note  to  Reid  v.  Colo- 
rado, 47  L.  ed.  U.  S.  108. 

As  to  inspection  laws  as  regulations  of 
commerce — see  note  to  New  Klexico  ex  rel. 
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McLean  v.  Denver  &  R.  O.  R.  Co.  SI  L.  ed. 
U.  S.  78. 

As  to  inspection,  quarantine,  and  aani- 
tary  regulations  interfering  with  interstate 
commerce — see  note  to  Siuilb  v.  Lowe,  $9 
C.  C.  A.  IBl. 

SOI  V.  s. 


AsBKU.  T.  Kansas. 


S«e  same  cue  below,  74  Kan.  397,  Se  Pac. 
457. 

Tlie  facts  are  itated  in  the  opinion. 

Mr.  Nelson  Case  submitted  the  cause  for 
plaintiff  in  error.  Jlr.  Archie  D.  Neale  was 
on  the  brief; 

Such  cominoditieg  at  may  lawfnlljr  be- 
come the  Bubjpct  of  purchase,  aaie,  or  ei- 
change  are  articles  of  interstate  commerce 
within  the  protection  of  the  commercial 
clause  of  the  Con^ititiition. 

Leisy  V.  Hnrdin,  133  U.  S.  100,  34  L.  ed. 
128,  3  inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  SBl ;  Schollenberger  v.  Pennsvlvania, 
171  U.  S.  1,  43  L.  ed.  4fl,  18  Sup.  Ct.  Rep. 
757;  Re  Ware,  53  Fed.  783;  Donald  v. 
Scott,  74  Fed.  8.10;  Sawrio  v.  Tenhes.iee, 
82  Fed.  615:  Re  Scheitlin,  09  Fed.  272; 
Bennett  v.  American  Exp.  Co.  S3  Me.  236. 
13  L.R.A.  33.  23  Am.  St.  Rep.  774,  22  Atl, 
169;  Bnllock  v.  State,  73  Md.  I.  8  L.R.A. 
671.  25  Am.  St,  Rep.  559,  20  Atl.  1S4. 

A  state  has  not  the  power  to  prevent  tin: 
importation  of  lawful  nubjecla  of  conimerce. 

l^isyv.  Hardin,  supra;  Lyn;;  v.  Miehi<;Hn. 
135  t'.  S.  161,  34  L.  ed.  150,  3  Inters.  Com. 
Rep.  143.  10  Sup.  Ct.  Rep.  725;  Hannibal 
ft  St.  J.  R.  Co.  V.  Husen,  B5  U.  S.  46S.  24 
L.  ed.  527 :  Bowman  v.  Chicago  t  N.  W. 
R.  Co.  125  V.  S.  480.  31  L.  ed,  708,  1  In- 
teri.  Com.  nep.  B23,  8  Sup.  Ct.  Rep.  889, 
1062;    Schollenberger   v.    Pen o sylvan  13,   Bu- 

If  an  article  is  not  a  lawful  subject  of 
commerce,  then  un(|UPstionnblY  a  state 
would  have  the  rJRht.  under  its  police  pow- 
er, to  exclude  such  article ;  and  it  is  only 
when  an  article  in  not  a  lawful  subject  of 
commerce  that  it  has  such  riirht. 

Miswjuri,  K.  t  T.  R.  Co.  v.  Haber.  160  U. 
R.  613.  42  L.  ed.  87S.  18  Sup.  Ct.  Rep.  488; 
Kimminh  v.  Ball,  I2B  U.  S.  217.  32  L.  ed. 
(1B5.  2  Inter*.  Com.  Rep,  407,  9  Sup.  Ct. 
Rep.  277;  Hannibal  4  St.  J.  R,  Co.  v. 
Husen,  supra. 

From  the  moment  that  an  article  of  com- 
merce comniencpK  to  move  from  one  state 
to  another,  it  becomes  a  subject  of  inter- 
state commerce,  and.  as  such,  is  subject  only 
to  national  legislation. 

Bennett  v.  American  Exp.  Co,  83  ^fe.  238, 
13L.RA.33.23  Am.  St.  Rep.  774.  22  Atl. 
150;  People  ex  rel.  Southern  Cotton  Oil  Co. 
V.  Wemple,  131  N,  Y.  64.  27  Am,  St,  Rep. 
358,  29  N.  E.  1002;  Oilman  v.  Philadelphia. 
3  Wall.  724,  18  L,  ed.  99;  The  Daniel  Ball 
(The  Daniel  Ball  v.  United  Statefi)  10 
Wall.  557,  19  L.  ed.  flOO;  Coe  v.  Errol,  116 
U.  S.  617,  29  L.  ed.  715,  6  Sup.  Ct  Rep. 
475;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania. 
138  U.  S.  114,  34  L.  ed.  394.  3  Inters.  Com. 
Bep.  178,  10  Sup.  Ct.  Rep.  958;  Lehigh  Val- 
ley R.  Co.  V.  Pennsylvania,  145  U.  S.  102, 
•3  L.  ed. 


36  h.  ed.  672,  4  Inters.  Com.  Rep.  87,  12 
Sup.  Ct.  Hep.  806;  United  States  v.  E.  0. 
Knight  Co.  156  U.  S.  13,  30  L.  ed,  329.  IS 
Sup.  Ct.  Rep.  240;  Ex  parte  Koeliler,  1 
Inlers.  Com.  Rep.  28,  30  Fed.  867;  Hardy 
V.  Atchison,  T.  &  S.  F.  R.  Co.  32  Kiin.  608, 
5  Pac.  8;  Myers  v.  Ballimore  Countv,  83 
-Md.  38.i,  34  L.R.A.  309,  55  Am.  St."  Rep. 
340,  35  Atl.   144. 

Defendant  brouj^it  the  cattle  in  ques- 
lion  from  Hie  Indian  territory  (now  Okla- 
homa) into  this  stale,  and  prococded  willi 
them  lo  the  niilroail,  and  shipped  tlieni  tn 
Missouri.      He    was   engagnl    in    interstate 

ful  subject  of   interstate  eonuncrce. 

State  V.  Duck-worth,  5  Idaho,  042,  30 
I,.R.A.  3G5.  05  Am.  St.  Rep.  199.  51  Piic. 
436:  BiiHinnn  v.  Chicago  li  N.  W.  R.  0. 
12.'i  U.  S.  4B9.  31  L.  ed.  708,  1  Inters.  Com. 
Rep.  833,  8  Sup.  Ct.  Rep.  0S9,  106.>. 

It  will  not  do  to  say  that  the  stale  may 
protect  Itself  by  the  pas-iagc  of  slHlii(i"i  In- 
tertcring  «itli  intersliite  couimcrcf.  on  tlie 
theory   that   possible   injury   may  oc-i-ur. 

State  V.  Sp<-yer,  07  Vt.  502,  29  I..ll..\. 
57.1.  48  Am,  fit.  Rep.  832.  32  Atl.  478. 

The  question  wlirlher  an  article  is  or  is 
not  a  subject  of  lawful  interitate  cninmcrec 
tiiuxt  depend  upon  the  Intrinsic  stnle  or 
condition  of  the  article,  and  not  upon  a 
mere  declnrntion   of  a  state  legislature. 

Re  Rahrer  (Wilkerson  v.  lUhrer)  140  U. 
S-  545,  35  I.,  ed.  572,  II  Sup.  Ct.  Rep.  865. 

A  mere  evasion  of  the  rijjht  of  Congress 
to  re^mliite  commerce  will  not  be  tolerated. 

Ijikc  Shore  &  M.  S.  R.  Co.  V.  Ohio,  173 
U.  S.  285.  43  L.  ed.  702,  19  Sup.  Ct.  Rep. 
4G5. 

A  state  may  not,  under  cover  of  exercjv 
itif-  ils  police  [Miwers,  substantially  prohibit 
or   burden  any   foreign   or    interstate  com- 

Brennan  v.  Titusvillc,  153  U.  S.  289,  38 
L.  ed,  719,  4  Inters.  Com.  Rep.  658,  14  Sup. 
Ct.  Rep.  829;  New  Orleans  Gaslight  Co.  v, 
Louisiana  Light  4  H.  P-  *  Mfg.  Co.  iI5  U. 
S.  650,  29  L.  ed.  510,  6  Sup.  Ct.  Rep.  252; 
Henderson  v.  New  York  (Henderson  t, 
Wickham)   92  U.  S.  259,  23  L.  ed.  543. 

A  police  regulation  going  beyond  th« 
necessities  of  the  case,  and  interfering  with 
interstate  commerce,  is  void. 

Missouri,  K.  ft  T.  R.  Co.  v.  Haber,  supra; 
Hannibal  ft  St,  J.  R.  Co.  v.  Husen.  05  U.  S. 
473,  24  L.  ed.  531;  Illinois  C.  R.  Co.  v. 
Illinois,  IC3  V.  S.  142,  41  I,,  ed.  107.  16 
Sup.  Ct.  Rep.  109B;  Lake  Shore  4  M.  S.  R. 
Co.  V,  Ohio,  supra. 

Congrcs  having  power  to  regulate  com- 
merce among  the  states  to  the  same  extent 
as  with  foreign  nations,  when  that  body 
acts  nil  conllicting  laws  must  give  way.  In 
this  case  It  being  shown  that  the  rules  and 
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regulations  of  the  Secretary  of  Agriculture 
are  in  direct  conflict  with  the  statute  of 
this  state  under  consideration,  the  statute 
must  give  way. 

Hinson  v.  Lott,  8  Wall.  148,  19  L.  ed. 
387;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  158 
U.  S.  09-105,  39  L.  ed.  910-913,  15  Sup.  Ct. 
Rep.  802. 

This  statute,  being  a  regulation  of  com- 
merce under  the  guise  of  an  inspection  law, 
cannot  be  upheld,  but  must  be  condemned. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Brimmer  v.  Rebnian. 
138  U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com. 
Rep.  485,  11  Sup.  Ct.  Rep.  213. 

Mr.  E.  L.  Burton  submitted  the  cause 
for  defendant  in  error.  Messrs.  C.  E.  Pile 
and  W.  B.  Glasse  were  on  the  brief: 

The  state  may  pass  inspection  laws. 

P.atap8co  Guano  Co.  v.  Board  of  Agricul- 
ture, 171  U.  S.  345,  43  L.  ed.  191,  18  Sup. 
Ct.  Hep.  862;  Missouri,  K.  &  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  42  L.  ed.  878,  18 
Sup.  Ct.  Rep.  488;  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  V.  Board  of  Health,  118  U.  S.  455, 
30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114. 

Quarantine  laws  belong  to  that  class  of 
state  legislation  which,  whether  passed  with 
intent  to  regulate  commerce  or  not,  must 
be  admitted  to  have  that  effect,  and  which 
are  valid  until  displaced  or  contravened  by 
some  legislation  of  Congroas, 

Patterson  v.  Kentucky,  97  t'.  S.  501,  24 
L.  ed.  1115;  Kimmish  v.  Ball,  129  U.  S. 
217,  32  L.  ed.  (11)5,  2  Inlors.  Com.  Ui>i>.  407, 
0  Sup.  Ct.  Hep.  277;  Missouri  P.  R.  Co.  v. 
Finley,  38  Kan.  556.  1(5  Pac.  951. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

A  statute  of  the  state  of  Kansas  makes  it 
a  misdemeanor,  punishable  by  fine  or  im- 
prisonment or  both,  for  any  person  to 
transport  into  the  state  cattle  from  any 
point  south  of  the  south  line  of  the  state, 
except  for  immediate  slaughter,  without 
[254]having  •first  caused  them  to  be  inspected  and 
passed  as  healthy  by  the  proper  state  of- 
ficials or  by  the  Bureau  of  Animal  Industry 
of  the  Interior  Department  of  the  I'nited 
States.  Session  Laws  of  1005.  chap.  405,  § 
27.  The  plaintiff  in  error  was  duly  charged 
by  information  in  the  state  court  with  a 
yiolation  of  this  statute,  and  found  guilty 
by  the  verdict  of  a  jury.  The  conviction 
was  affirmed  by  the  supreme  court  of  the 
state,  and  the  case  is  now  here  on  a  writ 
of  error,  allowed  by  the  chief  justice  of  that 
court.  The  only  Federal  question  insisted 
upon  in  argument  is  whether  the  statute 
was  a  restriction  of  interstate  commerce 
which  was  not  within  the  power  of  a  state 
^  impose. 


The  obvious  purpose  of  the  law  waa  to 
guard    against    the    introduction    into    the 
state  of  cattle  infected  with  a  communicable 
disease.     It  undoubtedly  restricts  the  abso- 
lute freedom  of  interstate  commerce  in  cat- 
tle, but  only  to  the  extent   that  all  cattle 
coming  to  cross  the  guarded  boundary  are 
subjected  to  inspection  to  ascertain  whether 
or  not  they  are  diseased.     If  healthy  they 
are  admitted;   if  diseased  they  are  exclud- 
ed.    The  validity  of  such  a  restriction  for 
such    purposes    has    been    frequently    con- 
sidered by  this  court,  and  the  principles  ap- 
plicable  to   the   settlement   of    the   question 
have  been  clearly  defined.     The  governmen- 
tal power  over  the  commerce  which  is  inter- 
state is  vested  exclusively  in  the  Congress 
by  the  commerce  clause  of  the  Constitution, 
and  therefore  is  withdrawn  from  the  states. 
It   is  not  now  necessary  to  cite  the  many 
cases  supporting  this  proposition,  or  to  con- 
sider some  expressions  in  the  books  some- 
what   qualifying   its   generality,   because  in 
carefully  chosen  words  it  has  recently  been 
aMirmed  by  us.     At  this  term,  Mr.  Justice 
Peckham,    speaking    for    the    court,    said: 
"That   any   exercise   of   state  authorit}%  in 
whatever    form   manifested,    which    directly 
regulates  interstate  commerce,  is  repugnant 
to  the  commerce  clause  of  the  Constitution, 
is  obvious.'*     Atlantic  Coast  Line  R.  Co.  v. 
Wharton,  207  U.  S.  328.  334,  ante,  230,  234, 
28  Sup.  Ct.  Rep.  121,  123. 

But,  though  it  may  not  legislate  for  the 
direct  control  of  interstate  commerce,  the 
state  may  exerci^jc  any  part  of  the  legis- 
lative *i)ower  which  was  not  withdrawn[255l 
from  it  expressly  or  by  implieation  by  the 
scheme  of  government  put  into  operation 
by  the  Federal  Constitution.  It  may  some- 
times happen  that  a  law  passed  in  pur- 
suance of  the  acknowledged  power  of  the 
stale  will  have  an  indirect  effect  upon  inter- 
state commerce.  Such  a  law,  though  it  is 
essential  to  its  validity  that  authority  be 
fonnd  in  a  governmental  power  entirely  dis- 
tinct from  the  power  to  regulate  interstate 
commerce,  may  reach  and  indirectly  con- 
trol that  subject.  It  was  at  an  early  day 
observed  by  Chief  Justice  Marshall  that 
legislation  referable  to  entirely  different 
legislative  powers  might  affect  the  same 
subject,  lie  said  in  Gibbons  v.  Ogden,  9 
Wheat.  194,  204,  6  L.  ed.  68,  72: 

"So,  if  a  state,  in  passing  laws  on  sub- 
jects acknowleged  to  be  within  its  control, 
and,  with  a  view  to  those  subjects,  shall 
adopt  a  measure  of  the  same  character  with 
one  which  Congress  may  adopt,  it  does  not 
derive  its  authority  from  the  particular 
power  which  has  been  granted,  but  from 
some  other,  which  remains  with  the  state, 
and  may  be  executed  by  the  same  means. 
All     experience     shows     that     the     same 
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measures,  or  measures  scarcely  distinguish- 
able from  each  other,  may  flow  from  dis- 
tinct powers;  but  this  does  not  prove  that 
the  powers  themselves  are  identical.  Al- 
though the  means  used  in  their  execution 
may  sometimes  approach  each  other  so 
nearly  as  to  be  confounded,  there  are  other 
situations  in  which  they  are  sufficiently  dis- 
tinct  to   establish   their  individuality. 

"In  our  complex  system,  presenting  the 
rare  and  difficult  scheme  of  one  general 
government,  whose  action  extends  over  the 
enumerated  powers,  and  of  numerous  state 
governments,  which  retain  and  exercise  all 
powers  not  delegated  to  the  l^nion,  con- 
tests respecting  power  must  arise.  Were  it 
even  otherwise,  the  measures  taken  by  the 
respective  governments  to  execute  their 
acknowledged  powers  would  often  be  of  the 
same  description,  and  might,  sometimes,  in- 
terfere. This,  however,  does  not  prove  that 
the  one  is  exercising,  or  has  a  riglit  to  exer- 
cise, the  ])owers  of  the  other.'* 
56]  •Foreseeing  cases  where  national  and  state 
le;;i8latioii  based  upon  dilferent  powers 
mi;4ht.  in  their  application,  be  brought  into 
conflict,  he,  in  the  same  case  (p.  211),  de- 
clared that  ilu'n  "the  law  of  the  state, 
though  rnactt'd  in  the  exercise  of  powers 
not  controverted,  must  yield," — a  rule 
which  has  conntantly  been  applied  by  this 
court.  These  general  principles  control  the 
decision  of  the  case  at  bar.  Cattle,  while 
in  the  course  of  transportation  from  one 
state  to  another,  and  in  that  respect  under 
the  exclusive  control  of  the  law  of  the 
national  government,  may,  at  the  same 
time,  be  the  conveyance  by  which  disease 
is  brought  within  the  state  to  which  they 
are  destined,  and  in  that  respect  subject  to 
the  power  of  the  state,  exercised  in  good 
faith  to  protect  the  health  of  its  own 
animals  and  its  own  people.  In  the  ex- 
ecution of  that  power  the  state  may  enact 
laws  for  the  inspection  of  animals  coming 
from  other  states  with  the  purpose  of  ex- 
cluding those  which  are  diseased  and  ad- 
mitting those  which  arc  healthy.  Reid  v. 
Colorado.  187  U.  S.  137,  47  L.  ed.  108,  23 
Sup.  Ct.  Rep.  92. 

The  state  may  not,  however,  for  this 
purpose,  exclude  all  animals,  whether  dis- 
eased or  not.  coming  from  other  states 
(Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95  U. 
6.  465,  24  L.  ed.  527),  nor,  under  the  pre- 
tense of  protecting  the  public  health,  em- 
ploy inspection  laws  to  exclude  from  its 
l>orders  the  products  or  merchandise  of 
other  states:  and  this  court  will  assume  the 
duty  of  determining  for  it8**lf  whether  the 
statute  before  it  is  a  genuine  exercise  of 
an  acknowledged  state  power,  or  whether, 
on  the  other  hand,  under  the  guise  of  an 
S2  li.  ed. 


inspection  law.  it  is  really  and  substantial- 
h'  a  regulation  of  foreign  or  interstate  com- 
merce which  the  Constitution  has  con- 
ferred exclusively  upon  the  Congress.  Min- 
nesota V.  Barber,  136  U.  S.  313,  34  L.  ed. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862;  Brimmer  v.  Rebman.  138  U.  S. 
78,  34  L.  ed.  862,  3  Inters.  Com.  Rep.  485, 
11  Sup.  Ct.  Rtp.  213;  Patapsco  Guano  Co. 
V.  Board  of  Agriculture,  171  U.  S.  345,  43 
L.  ed,  191,  18  Sup.  Ct.  Rep.  862.  Tested  by 
these  principles,  the  statute  before  us  is 
an  inspection  law  and  nothing  else;  it  eX' 
eludes  only  cattle  found  to  be  diseased; 
and,  in  the  absence  of  controlling  legis- 
lation by  Congress,  it  is  clearly  within  the 
authority  of  the  state,  even  though  it  may 
have  an  incidental  and  indirect  effect  upon 
connnerce  between  the  states.  'The  c;iuse,[257] 
however,  cannot  be  disposed  of  without  in- 
quiring whether  there  was,  at  the  time  of 
the  offense,  any  legislation  of  Congress  con- 
flicting with  the  state  law.  ]f  such  legis- 
lation were  in  existence,  the  state  law,  so 
far  as  it  affected  interstate  commerce, 
would  be  compelled  to  yield  to  its  superior 
authority.  This  question  was  considered 
and  the  national  legislation  carefully  ex* 
amincd  in  Reid  v.  Colorado,  supra,  and  the 
conclusion  reached  that  Congress  had  not 
then  taken  anv  action  which  had  the  effect 
of  destroying  the  right  of  the  state  to  act 
on  the  subject.  It  was  there  said,  p.  148: 
*'It  did  not  undertake  to  invest  any  officer 
or  agent  of  the  Department  with  authority 
to  go  into  a  state,  and,  without  its  assent, 
'take  charge  of  the  work  of  suppressing  or 
extirpating  contagious,  infectious,  or  com- 
municable diseases  there  prevailing,  and 
which  endangered  the  health  of  domestic 
animals.  Nor  did  Congress  give  the  De- 
partment authority,  by  its  officers  or  agents, 
to  inspect  cattle  within  the  limits  of  a 
state  and  give  a  certificate  that  should  be 
of  superior  authority  in  that  or  other  states, 
or  which  should  entitle  the  owner  to  carry 
his  cattle  into  or  through  another  state 
without  reference  to  the  reasonable  and  val- 
id regulations  which  the  latter  state  may 
have  adopted  for  the  protection  of  its  own 
domestic  animals.  It  should  never  be  held 
that  Congress  intends  to  supersede  or  by  its 
legislation  suspend  the  exercise  of  the  police 
powers  of  the  states,  even  when  it  may  do 
so,  unless  its  purpose  to  efTect  that  result  is 
clearly  manifested.'*  There  has,  however, 
been  later  national  legislation  which  needs 
to  be  noticed,  l^rge  powers  to  control  the 
interstate  movement  of  cattle  liable  to  be 
afflicted  with  a  communicable  disease  have 
been  conferred  upon  the  Secretaries  of  Agri- 
culture by  the  act  of  February  2,  1903  (32 
Stat,  at  L.  791,  chap.  349.  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  923),  and  the  act  of  March 
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3,  1005  (33  SUt.  at  L.  1264,  chap.  HD6,  U. 
S.  Comp.  SUt.  Siipp.  1907,  p.  025).  Tlie 
priiviaions  of  tWse  ai>U  nc«d  not  lie  fully 
alali'd.  TliP  only  part  of  them  which  seems 
rrlfvant  to  this  case  and  Ihe  question  under 
eon li deration  nliteh  arises  in  it  is  contained 
in  the  laM-  of  I'JOS.  In  tliat  law  it  is  en- 
arti<d  that  when  an  Jn^iieetor  of  the  Bureau 
of  Animal  Industry  has  iiisued  a  certificate 
tliat  he  lia<<  inspected  cattle  or  live  stock  and 
rsSBlfoiind  *t]iPin  free  from  infectioiti,  cnntAgiuus, 
or  coinnninirnWe  disease,  "such  animals  so 
inspected  and  certiAcd  may  be  shipped, 
driven,  or  transported     .     .     .     into  .     . 

■□y  Elate  or  territory  .  .  .  without  fur- 
ther insiwcllon  or  the  exaction  of  fees  of 
any  kind,  except  Huch  as  may  at  any  time  be 
ordered  or  exacted  by  tlic  Secretary  of  Ag- 
riculture." There  can  be  no  donbt  that  this 
is  the  supreme  hiw.  and.  if  the  state  law  con- 
flicts tvith  it.  the  state  lav  must  yield,  lint 
the  law  of  Kansas  now  before  us  recoKnl/es 
the  supremacy  of  the  national  law  and  eon- 
forms  to  it.  Tlie  state  law  admits  cattli'  in- 
apected  and  certified  by  an  inspeetor  of  the 
Bureau  of  AnimnI  Industry  of  the  I'nited 
States,  thns  avoiding  a  conflict  with  the  na- 
tional law.  Uule  13,  issued  by  the  Seer.' t«  ry 
of  ,\;.Tie"lture  under  the  au'tliorily  of  the 
stnlute.  U  hrmi^rhi  t„  our  attention  by  the 
phiintiir  in  error.  It  is  enough  to  say  now 
that  llie  rule  is  direi-ted  to  transportiition  of 
eattle  from  quarantined  states,  which  is  not 
this  case,  and  that  in  temis  it  recosni/e*  rt- 
•trielion*  iui|H>*ed  by  the  state  of  de«lina- 
tion.  Our  attention  is  called  to  no  other 
provision  of  national  law  which  eondirts 
Willi  Ihe  state  law  liefore  us,  and  we  have 
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CHAltl.KS   THOMAS,   PlfT.   in   Krr.. 

STATK  OF  IOWA. 

(See  S.  C.  Repottera  ed.  2JS-2C3.) 

Ermr  lo  Mnin  tiiiirt  —  ("edcrHl  qiietitloii 

—  how  mlHod. 

A  conti'iilion  that  certain  iiiRtructions  to 
the  jurv  in  a  criminal  case  in  elTect  de- 
prived the  o<-eli«ed  of  liis  liberty  without 
due  procMS  of  law  does  not.  of  itself,  raise 
*  Keileral  qneslion  under  I'.  S.  Const..  14th 
Amend.,  with  ■•nllieient  di«tinetne»s  to  sus- 
tain a  writ  of  en-'ir  fr.mi  the  Federal  Su 
prenie  Court  to  a  state  court, 

[No.  533.) 

Note. — As  to  how  and  when  qnestions 
must  he  raiseil  and  deeldcd  in  slate  court 
In  order  to  make  a  case  for  writ  of  error 
from  Supreme  <'ourt  of  the  I'nited  States — 
*ee  note  to  Mutual  L-  Ins.  Co.  v.  McGrew, 
«?  LM.A.  33. 
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JN  EStROR  to  the  Supreme  Court  of  tlu> 
State  of  Iowa  to  review  a  judgiucnt 
which  affirmed  a  coavictiun  of  murder  in 
the  District  Court  of  Polk  County,  in  that 
state.     Dismissed   for  want  of  jurisdiction. 

See  same  case  below  (Iowa)  lOfl  \.  W. 
000. 

The    facts   are   stated    in    the   opinion. 

Messrs.  Cheater  C.  Cole  and  John  T. 
Mnlvaiicy  argued  the  cause,  and,  with 
Messrs.  Mnlvaney  &.  Mulvaney,  filed  a  hrief 
for  plaintiff  in  error. 

Mr-  CliitrleH  W.  Lyon  argued  the  cause, 
and.  with  Mes.rs.  H.  W.  Byers  and  K.  B. 
Kvan-i.  liled  a  brief  for  defendant  in  error. 

.Mr.  .Tu«tice  MiXHiy  delivered  the  opinion 

of  tlie  I'Oiirt: 

This   is   a   writ  of  error  by   which   it   is 

priMH-  eimrt  of  the  stale  of  inwa.  The  jnrl;r- 
ment  allimis  tlie  couvlelion  of  tlie  plain- 
till  in  error  of  the  crime  of  murder  in  the 
first  de^cree.  Thi'  ('o<le  of  Iowa  eontaino  tlie 
folhminK  provisions; 

■■47-2T.  \\  111  lever  kilU  any  human  liein^ 
with  malii-e  aforelhonglit,  either  expn-n< 
or  implied,  is  KUilty  of  murder. 

'-47:>H.  All  nuirder  which  is  perpetrated 
bv  means  of  |»ison,  or  Iving  in  wait,  or 
any  other  kind  i>f  wilful,  deliberate,  and 
|ireuieditale<l  killing,  or  which  is  committed 
in  the  perpetration  or  attempt  to  perpetrate 
any  arson,  ra|)e,  robbery-,  mnyhem.  or  bur. 
plary,  is  niurder  in  Ihe  first  degree,  and 
shall  be  pitnished  with  death  or  impriMn* 
nient  for  life  at  hard  labor  in  the  peni- 
tentiary, as  determined  by  the  jury,  or  by 
the  court,  if  the  defendant  pleads  guilty. 

"47"ill.  Wbiiever  commits  murder  other- 
wise than  as  set  forth  in  the  preceding  sec- 
tion is  guilty  of  murder  of  the  second  At- 
gree.  and  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  life,  or  for  a  term  of 
not  less  than  ten  years. 

"4730.  Upon  the  trial  of  an  indictment  for 
murder,  the  jury,  if  it  Rnds  the  defendant 
guilty,  must  inquire,  and  by  its  verdict  as- 
certain and  determine,  the  degree;  but  if 
the  defendant  is  convicted  upon  a  plea  of 
guilty,  the  court  must,  by  the  examination 
of  witnesses,  determine  the  degree,  and  in 
either  ease  must  enter  Jud^imcnt  and  pass 
sentence  accord iiij-l. v."  Code  of  Iowa,  1897, 
title  24,  chap.  i.  «i  4727-4730. 

The  count  of  the  indictment  upon  which 
the  verdict  was  returned  alleged  that  the 
accused  deliberately,  premcditatedly,  and 
with  malice  aforethought,  murdered  one 
Mabel  SchoReld  by  administering  poison  to 
her.  The  judge  presiding  at  the  'trial  iB-[ltt| 
set  L'.  li. 
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Btructed  the  jury  in  substance  that  if  they 
M-ere  satisHed  that  the  accused  administered 
poison  to  Mabel  Scliofirld,  unlawfnll)'  and 
with  bad  intent,  and  that  she  died  from  the 
poison  thus  administered*  then  they  should 
find  him  guilty  of  murder  in  the  first  de- 
gree, althoupfh  there  was  no  specific  intent 
to  kill.  This  instruction  was  approved  by 
thL»  supreme  court  as  a  correct  expression  of 
tlie  law  of  the  st.ite.  With  that  aspect  of 
tho  question  wo  have  nothing  to  do.  But  it 
is  assign?d  as  error  and  argued  here  that 
t!iis  iustructi<m  in  effect  withdrew  from  the 
jury  the  question  of  the  degree  of  the  mur- 
der, and  to  that  extent  denied  the  ])laintiff 
in  error  a  trial  by  jury,  and  therefore  de- 
nied him  due  process  of  law,  in  violation  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States.  Without  intimating  that 
upon  this  statement  any  Federal  question  is 
presoiit?d,  we  must  first  consider  whether 
the  question  was  raised  in  the  court  below 
in  such  a  manner  as  to  give  us  jurisdiction 
to  consider  it.  There  is  nothing  in  the  rec- 
ord to  show  that  it  was  so  raised.  The 
plaintiff  in  error  duly  and  seasonably  ex- 
cepted to  the  instructions  complained  of,  but 
in  no  way  was  it  then  indicated  (except  as 
hereafter  appears)  that  he  claimed  that  any 
right  under  the  Federal  Constitution  was 
impaired  by  them. 

The  judgment  of  the  state  supreme  court 
does  not  contain  the  sliglilost  allusion  to 
any  Federal  question.  The  chief  justice  of 
the  state  supremo  court,  after  the  final 
judgment  in  that  court,  signed  a  bill  of  ex- 
ceptions, which  contains  the  following 
statement : 

"Under  the  rules  of  practice  in  the  su- 
preme court  of  Iowa  no  assignment  of  er- 
rors is  required  or  allowed;  but  the  ques- 
tions made  and  discussed  by  counsel  on  the 
hearing  in  the  supreme  court  were  such  as 
arise  upon  the  record,  the  exc?ptions.  and 
the  motion  in  arrest,  and  for  a  new  trial, 
as  shown  hereinbefore,  and,  among  them, 
that  the  court  below  erred  in  giving  to  the 
jury  each  of  the  instructions  set  out  in  tliis 
bill  of  exceptions,  and  numbered,  respective- 
ly, two,  three,  four,  five,  six,  and  fourteen, 
and  that  by  said  instructions  the  .said  dis- 
l6S]trict  court  'of  Iowa  in  and  for  Polk  county 
denied  to  this  plaintiflT  in  error  the  right  of 
trial  by  jury,  in  that  the  court,  by  said  in- 
structions, determined  the  degree  of  the 
crime  of  murder  of  which  the  jury  should 
find  the  defendant  guilty,  if  at  all,  whereas, 
by  the  common  law  and  by  the  express  stat- 
ute of  Iowa,  the  degree  of  the  offense  is  a 
matter  for  the  jury  to  determine,  thereby  in 
effect  deprived  the  plaintiff  in  error  of  his 
liberty  vithout  due  process  of  late. 

"That,  upon  the  trial  and  hearing  of  the 
ease  in  the  supreme  court  of  Iowa,  the 
62  li.  ed. 


parties,  respectively,  to  wit,  the  state  of 
Iowa  and  also  the  defendant  and  appellant, 
Charles  Thomas,  by  iheir  respective  counsel, 
submitted  arguments,  both  in  print  and  oral- 
ly, wherein  they  discussed  the  questions 
aforesaid,  and  all  others  arising  upon  the 
record." 

The  Federal  question,  if  it  can  be  found 
in  the  record  at  all,  must  be  found  in  this 
statement.  It  is  too  late  to  raise  it  for  the 
first  time  in  the  petition  for  a  writ  of  error 
from  this  court  or  in  the  assignments  of 
error  here.  Montana  ex  rel.  Haire  v.  Rice, 
204  U.  S,  291,  51  L.  ed.  400,  27  Sup.  Ct.  Rep. 
281.  All  that  appears  in  the  statement  is 
that  exceptions  were  taken  to  certain  parts 
of  tlie  charge  to  the  jury,  because  they  "in 
effect  deprived  the  plaintiff  in  error  of  his 
liberty  without  due  process  of  law;"  and 
that  the  question  thus  raised  was  discussed 
before  the  supreme  court  of  the  state.  But 
something  more  than  this  vague  and  infer- 
ential suggestion  of  a  right  under  the  Con- 
stitution of  the  United  States  must  be  pre- 
sented to  the  state  courts  to  give  us  the  lim- 
ited authority  to  review  their  judgmente 
which  exist  under  the  Constitution  and  is 
regulated  by  §  700  of  the  Revised  Statutes 
(U,  S.  Conip.  Stat.  1001,  p.  575).  A  mere 
claim  in  the  court  below  that  there  has  been 
a  denial  of  due  process  of  law  does  not  of 
itself  raise  a  Federal  question  with  sufiicient 
distinctness  to  give  us  jurisdiction  to  con- 
sider whether  there  has  been  a  vio- 
lation of  the  14th  Amendment  of  the 
Constitution.  See  Clarke  v.  McDade,  105 
U.  S.  108.  172,  41  L.  ed.  673,  674.  17  Sup. 
Ct.  Rep.  284;  Miller  v.  Cornwall  R.  Co.  168 
U.  S.  131,  134,  42  L.  ed.  400,  410,  18  Sup.  Ct. 
Rep.  34;  Harding  v.  Illinois,  106  U.  S.  78, 
88.  40  L.  ed.  304,  307,  25  Sup.  Ct.  Rep.  176. 

Writ  of  error  dismissed. 


•ADOLPH     F.    LIPPHARD,    William    A.[2e4] 
Lipphard,  Adolph  F.  Lipphard,  Jr.,  et  al., 
Plffs.  in  Err.  and  Appts., 

V. 

IDA  P.  HUMPHREY,  John  F.  Pyle,  George 
B.  Anderson,  et  al. 

(See  S.  C.  Reporter's  ed.  264-274.) 

Kvidonce  —  presumption  ^  knowledgre 
of  contents  of  will  by  illiterate  testa- 
trix. 

1.  A  testatrix  will  not  be  presumed  igno- 
rant of  the  contents  of  a  will,  which  was 
not  read  to  her  at  the  time  of  execution,  be- 
cause she  cannot  read,  where  there  is  a 
total  lack  of  proof  of  fraud,  undue  influence, 
or  want  of  testamentary  capacity  attending 
the  execution  of  the  will. 

Evidence  — declarations  of  testatrix. 

2.  Declarations  of  an  illiterate  testatrix 
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prior  and  subsequent  to  the  date  of  her 
will,  as  to  how  she  intended  to  dispose,  or 
had  disposed,  of  her  property,  are  prop- 
erly held  inadmissible  to  show  that  she 
was  ignorant  of  its  contents,  where  there 
was  no  evidence  of  testamentary  incapac- 
ity at  the  date  of  the  will,  and  noth- 
in|X  in  the  evidence  excluded  from  which  it 
could  be  inferred,  and  there  was  no  evi- 
dence of  fraud  or  undue  influence. 

[No.  188.] 

Argued  March  20,  1908.     Decided  April   6, 

1908. 

IX    ERROR    to    and    APPEAL    from    the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia  to  review  a  decree   which   afllrmed 
a  decree  of  the  Supreme  Court  of  the  Dis- 
trict, admitting  a  will  to  probate.    Allirnicd. 
See  same  case  below,  28  App.  D.  C.  355. 

Statement  bv  Mr.  Chief  Justice  Kiillor: 

1><)raine  Lipphard,  of  the  District  of 
Columbia,  died  December  9,  1903,  leaving  ,i 
paper  writing  purporting  to  be  her  last  will 
and  testament,  bearing  date  April  27,  189S, 
duly  attested  by  three  witnesses,  and  nam- 
ing Rev.  Mr.  Meador  as  oxecutor. 

Decedent  left  surviving  her  as  her  next  of 
kin  and  sole  heirs  at  law  her  husband. 
Adolph  F.  Lipphard,  Sr. ;  three  sons,  named 
.T«dm,  William  A.,  and  Adolph  F.  Lipphurd. 
Jr.:  two  daughters,  named  Sophia  I*,  llellen, 
born  Lipphard,  and  Capitola  L.  Anderson, 
born  Lipphard;  sixteen  grandchildren,  four 
of  whom  were  infants  under  the  age  of 
twenty-one  years.  All  the  other  of  her  hoins 
and  next  of  kin  were  of  lawful  age. 

Decedent's  property  consisted  of  u  small 
quantity  of  personal  property,  valued  at 
$350,  and  some  real  estate,  valued  at 
$10,000. 

The  husband,  Adolpli  F.  Lipphard,  Sr.. 
and  two  of  the  sons,  William  A.  and  Adolph 
F.  Lipphard,  Jr.,  filed  a  caveat  to  the  pro- 
bate of  the  will.  All  of  the  other  next  of 
kin  and  heirs  at  law  became  parties  in  one 
way  or  another.  Before  the  issues  were 
framed  on  the  caveat  the  Rev.  Mr.  Meador 
departed  this  life.  Thereu])on  decedent's 
[S65]daughters,  Capitola  L.  Anderson  *and  Sophia 
L.  Hellen,  beneficiaries  under  the  writing, 
petitioned  the  court  for  leave  to  propound 
said  paper  writing  as  and  for  the  last  will 
of  decedent,  and  an  order  was  passed  by 
the  court  below  authorizing  this  to  be  done. 
Thereafter  a  decree  was  passed  framing  is- 
sues upon  the  caveat,  to  l)e  tried  by  a  jury. 
The  issues  were  five  in  number  and  were  as 

follows: 

"1.  Was  the  paper  writing  dated  April 
27,  1898,  the  last  will  and  testament  of 
iaid  Loraine  Lipphard? 


"2.  W*a8  the  said  writing  executed  and  at- 
tested in  due  form,  as  required  by  law? 

"3.  At  the  time  of  the  execution  of  said 
paper  writing,  was  the  said  Loraine 
Lipphard  of  sound  and  disposing  mind  and 
capable  of  making  a  valid  deed  or  contract? 

"4.  Was  said  writing  procured  by  fraud 
or  undue  influence,  practis3d  upon  her  by 
any  person  or  persons? 

**5.  Was  the  signature  of  the  said  Lo- 
raine Lipphard  procured  by  force  exercised 
upon  her  by  any  person  or  persons?" 

Barnard,  J.,  presiding  at  the  trial  of  the 
issues,  directed  the  jury  to  find  the  third, 
fourth,  and  fifth  issues  in  favor  of  the  cavea- 
tees,  on  the  ground  that  the  evidence  was 
insuffieient  to  warrant  the  jury  in  finding 
a  verdict  thereon  in  favor  of  the  caveators. 
The  first  and  second  issues  were  submitt(*d 
to  th(»  jury  with  instructions  by  the  court 
to  the  elTect  that  unless  the  jury  believed 
that  the  contents  of  the  paper  were  known 
to  testatrix  at  the  time  of  execution,  they 
should  find  for  the  caveators.  If,  however, 
they  should  find  from  the  evidence  that 
testatrix  did  know  the  contents  of  the 
pa]MM'.  and  did  sign  the  same  by  her  mark 
in  the  pn'scnce  of  witnesses,  who  signed 
the  same  as  witnesses  in  her  presence,  the 
verdict  should  be  in  favor  of  the  caveatccs. 
The  jury  fomul  the  issues  in  favor  of  the 
eaveatees,  and  the  will  was  accordingly  ad- 
mitted to  pndKitc^  and  record  May  3,  190G. 

From  this  decree  the  caveators  appealed 
to  the  court  of  appeals  of  the  District  of 
Coliimhia  (28  App.  D.  C.  355),  which  af- 
(irnu'd  the  decree  of  the  supreme  court  of 
the  District,  and  thereii]»on  the  case  was 
broniilit   to  this  court. 

*'l  he  ])aper  writing  in  eontrovei-sy  was  wit-[2l*] 
nessed    bv    three   credible    witnesses,   all    of 
whom  testified  as  witnesses  for  the  eaveatees. 
Fr«:m  their  testimony  it  appeared  that  on  the 
27th  day  of  April.  1898.  Mrs.  Loraine  Lipp- 
hard brought  the  writing  to  the  oflTu^eof  Miss 
Parker,  one  of  the  attesting  witnesses,  with 
whom    she   had    long  been    acquainted,   anH 
told  her  that  it  was  her  last  will  and  testa- 
ment, and  that  she  wanted  it  atteste*!  by 
three  witnesses.     Two  other  witnesses  with 
whom  she  was  also  ac(iuainte<],  one  of  them 
for    forty    years,    were    procured,    and,    all 
three  being  present,  testatrix  declared  the 
paper  writing  to  be  her  will  and  signed  it  by 
lier  mark  thereto  in  the  presence  of  all  the 
witnesses,  and  they  signed  their  names  there- 
to as   attesting  witnesses  in   her   presence. 
The  testatrix  was  at  the  time  of  sound  mind 
and  capable  of  making  a  valid  deed  or  will. 
The  will  was  not  read  in  the  presence  of  the 
witnesses,  and  after  the  testatrix  had  sub- 
scribed her  "mark*'  and  the  will  had  been 
witnessed,  it  was  handed  to  her  and  she  took 
it  awav  with  her.     After  Mrs.  Lipp1iard*t 
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death  the  will  was  produced  by  Rev.  Mr. 
Meador  and  given  by  him  to  an  attorney, 
who  lodged  it  in  the  office  of  the  register 
of  wills. 

Evidence  was  adduced  on  the  trial  on  be- 
half of  the  caveators  that  Mrs.  Lipphard 
could  not  read  or  write;  and  she  was  a 
licensed  midwife  and  had  a  great  number  of 
cases;  that  the  title  to  the  real  estate  de- 
vised by  the  will  was  originally  in  her  hus- 
band; that  in  March,  1857,  he  put  a  trust 
on  the  property,  and  it  was  subsequently 
sold  thereunder;  that  he  afterward  took  ti- 
tle to  the  property  and  again  it  was  sold, 
and  then  the  title  was  taken  in  the  wife's 
name.  The  husband's  testimony  tended  to 
show  that  he  was  improvident.  Testatrix 
was  an  energetic  woman  and  a  good  wife. 
Part  of  the  property  when  purchased  was 
vacant  land.  In  1894  this  land  was  im- 
proved by  two  houses.  Testatrix  made  the 
contract  for  the  erection  of  these  house.-^  and 
attended  to  the  building  of  the  same.  Tin* 
husband  and  wife  had  lived  happily  together 
for  sixty-five  years. 
67]  "The  will  devised  and  bequeathed  the  en- 
tire estate  of  the  testatrix  to  the  Rev. 
Chastain  C.  Meador  in  trust:  (1)  To  pay 
all  funeral  expenses  and  debts;  (2)  for  the 
use  of  her  husband,  Adolph  F.  Lipphard, 
during  his  life;  (3)  to  pay  the  expenses  of 
said  husband's  last  illness  and  funeral;  (4) 
upon  the  death  of  the  husband,  to  divide  the 
same  among  cliildren  named,  according  to 
the  directions  therein  contained;  the  trustee 
also  being  appointed  executor.  The  real  es- 
tate consisted  of  three  lots,  two  of  which 
were  specifically  devised  to  the  two  daugh- 
ters. 

Mr.  Cliapin  Brown  argued  the  cause, 
and,  with  Messrs.  Charles  H.  Bauman  and 
J.  P.  Earnest,  filed  a  brief  for  plaintiffs  in 
error  and  appellants: 

Declarations  of  illiterate  testators  are 
adinisHible  in  evidence. 

Harlestnn  v.  Corbett,  12  Rich.  L.  604; 
Watterson  v.  Watterson,  1  Head,  1 ;  Cox  v. 
Cox.  4  Rneed,  81 :  Rolhvagen  v.  Rollwagen, 
63  N.  Y.  504 ;  Selden  v.  Myers,  20  How.  606, 
15  L.  ed.  976;  Adams  y.  Norris,  23  How. 
353,  16  L.  ed.  539. 

Where  a  person,  not  intelligent,  but  il- 
literate, executes  his  will  with  due  formali- 
ties, the  presumption  of  knowledge  of  the 
contents  of  the  will  does  not  prevail,  but 
it  devolves  upon  the  pro|x)nents  of  the  will 
to  prove  that  the  testator  was  familiar  with 
such  contents. 

1  Underbill.  Wills,  201;  Dav  v.  Day,  3 
N.  J.  Eq.  662;  Schouler.  Wilis.  3d  ed.  § 
317;  1  Wms.  Exrs.  7th  Am.  ed.  p.  414;  1 
Jarman,  Wills,  Bigelow's  6th  Am.  ed.  p. 
47;  Harleston  v.  Corbett,  supra;  Lake  v. 
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Ranney,  ,33  Barb.  49;  Re  Murphy,  15  Misc. 
208,  37  X.  y.  Rupp.  223;  Harding  v.  Hard- 
ing, 18  Pa.  340;  Watterson  v.  Watterson, 
supra;  Taylor  v.  Creswell,  45  Md.  422; 
\Visener  v.  Maupin.  Baxt.  342;  Key  v.  IIol- 
loway,  7  Baxt.  675;  Tucker  v.  Calvert,  6 
Call  (Va.)  90;  Guthrie  v.  Price,  23  Ark. 
407;  Rollwageu  v.  Rollwagen,  63  N.  Y.  517; 
Weir  v.  Fitzgerald,  2  Bradf.  42;  Burritt  v. 
Silliman,  16  Barb.  198;  Van  Pelt  v.  Van 
Pelt,  30  Barb.  134;  Price  v.  Price.  12  Eng. 
L.  &  Eq.  144. 

Where  the  issue  of  mental  or  testamen- 
tary capacity  is  involved,  and  upon  the 
question  of  undue  influence,  the  declarations 
of  the  supposed  testator  are  admissible. 

Waterman  v.  Whitney,  11  N.  Y.  157,  62 
Am.  Dec.  71;  Barbour  v.  Moore,  4  App.  D. 
C.  548;  Denison's  Appeal,  29  Conn.  390; 
Rambler  v.  Tryon,  7  Serg.  &  R.  90,  10  Am. 
Dec.  444;  Robinson  v.  Hutchison.  26  Vt. 
38.  60  Am.  Dec.  298;  Howell  v.  Barden,  14 
X.  C.  (3  Dev.  L.)  442;  Tunison  v.  Tunison, 
4  Bradf.   138. 

The  declarations  of  the  testatrix  should 
certainly  have  been  admitted  to  show  that 
she  did  not  know  the  contents  of  the  will. 

Adams  v.  Xorris,  supra;  Thompson  v. 
UpdcgraflT,  3  W.  Va.  629;  Couch  v.  Eastham, 
27  W.  Va.  796,  55  Am.  Rep.  346;  Ander- 
son V.  Craniner,  11  W.  Va.  582;  Jarrett  v. 
Jarrett.  11  W.  Va.  584;  Matliews  v.  War- 
ner, 4  Ves.  Jr.  180;  Pemberton  v.  Pember- 
ton,  13  Ves.  Jr.  290;  Xorris  v.  Sheppard, 
20  Pa.  476;  Xeel  v.  Potter,  40  Pa.  483; 
Starrett  v.  Douglass,  2  Yeates.  46;  Den  ex 
dem.  Trumbull  v.  Gibbons,  22  X.  J.  L.  140, 
61  Am.  Dec.  263;  Crispell  v.  Dubois,  4 
Barb.  399;  Stewart  v.  Lispenard,  20  Wend. 
261. 

^Icntal  or  testamentary  capacity  is  not 
perfect  in  case  of  blindness,  illiteracy,  or 
weakmindedness. 

1  Underbill,  Wills,  201;  1  Jarman.  Wills, 
6th  ed.  ••  35.  47;  Harleston  v.  Corbett^ 
Watterson  v.  Watterson,  Burritt  v.  8illi- 
man,  Weir  v.  Fitzgerald,  and  Adams  v.  Xor- 
ris,— supra. 

Messrs.  B.  F.  lieigliton  and  C.  Clinton 
James  argued  the  cause  and  filed  a  brief 
for  defendants  in  error  and  appellees: 

In  the  absence  of  fraud  or  undue  in- 
fluence, the  illiterate  maker  of  a  will  knows 
its  contents.  Affirmative  proof  of  such 
knowledge,  where  the  will  is  properly  signed 
and  executed,  is  not  required. 

Vernon  v.  Kirk.  .30  Pa.  224;  King  v.  Kin- 
sey,  74  X.  C.  261 ;  Hoshauer  v.  Hoshauer^ 
26  Pa.  404;  Guthrie  v.  Price,  23  Ark.  407; 
Boyd  V.  Cook,  3  Leigh,  32;  Shanks  v.  Chris- 
topher, 3  A.  K.  Marsh.  144;  Pettes  v.  Bing- 
ham, 10  X.  H.  514;  Clifton  v.  Murray,  T 
Ga.    666,    60    Am.    Dec.   411;    Harrison   ▼» 
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Rowan,  3  Wash.  C.  C.  584,  Fed.  Cas.  No. 
6,141;  Doran  v.  Mullen,  78  111.  342;  Wal- 
ton V.  Kendrick,  122  Mo.  504,  25  L.R.A.  707. 
27  S.  W.  872;  Nickerson  v.  Buck,  12  Cu8h. 
341;  Upchurch  v.  Upchurch,  16  B.  Mon. 
110;  Smith  v.  Dolby,  4  Harr.  (Del.)  351; 
Rossor  V.  Franklin,  6  Gratt.  25,  52  Am.  Dec. 
97;  1  Umlerhill,  Wills,  §§  118,  141;  Jar 
man.  Wills,  5th  ed.  §  78;  Windham  v.  Chet- 
wynd,  1  Burr.  414. 

The  declarations  of  the  testatrix  were- 
properly  excluded. 

Throckmorton  v.  Holt,  180  U.  S.  573,  45 
L.  ed.  673,  21  Sup.  Ct.  Rep.  474;  Gibson 
V.  Gibson,  24  Mo.  227;  Waterman  v.  Whit- 
ney, 11  N.  Y.  157,  62  Am.  Dec.  71;  Shailer 
V.  BuniKtead,  99  Mass.  123;  Boylan  v. 
Meeker,  28  N.  J.  L.  274. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  contention  of  the  appellants  is  that,  as 
testatrix  could  not  read,  and  as  the 
will  was  not  read  to  her  at  the  time  of 
its  execution,  it  was  therefore  to  be  pre 
sumed  that  she  did  not  know  the  contents 
of  the  will  when  she  executed  it,  or  that  the 
jury  ought  not  to  have  been  allowed  to  pre 
BUiue  from  the  evidence  produced  before  them 
that  the  testatrix  had  knowledge  of  the  con- 
tents of  the  will. 

Mrs.  IJpphard  brought  the  will  with  her 
to  the  ofllee  of  one  of  the  attesting  witnesses 
for  the  purpose  of  exeeution,  and,  after  its 
execution,  took  it  away  with  her,  and  at 
her  dealh  it  appeared  in  the  possession  of 
the  Uev.  Mr.  Meador,  the  executor  named 
therein,  and  by  whom  it  was  propounded 
for  probate  and  record.  She  deelared  lo  the 
witnesses  that  it  was  her  will,  and  recpiestod 
them  to  attest  it  as  such;  and  its  provisions 
were  reasonable  and  natural.  She  was 
shown  to  be  a  woman  of  intelli;ience  and 
business  capacity;  she  was  in  bodily  and 
mental  health  and  vigor  when  the  instrii 
nient  was  executed;  and  there  was  no  sug 
gestion  of  fraud  or  undue  influence  in  tlie 
case. 

In  those  circumstances  the  jury  properly 
concluded  that  the  testatrix  knew  the  con- 
tents of  the  will  at  the  time  of  its  execution, 
and  the  court  might  well  have  directed  such 
finding,  unless  the  bare  fact  of  the  inability 
of  testatrix  to  read  raised  a  legal  presump- 
tion that  slie  did  not  possess  that  knowledge, 
and  the  absence  of  the  reading  of  the  will 
to  her  at  that  time  was  fatal.  But  we  know 
[S69]of  no  such  presumption  as  matter  'of  law, 
and.  on  the  contrary,  the  presumption  where 
a  will  is  properly  signed  and  executed 
18  that  the  testator  knows  the  contents. 
Where  there  is  evidence  of  the  practice 
of  fraud  or  of  undue  influence,  aflirma- 
tive  proof  of  knowledge  of  the  con- 
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tents  may  be  necessary,  but  not  so  in  any 
other  case,  simply  because  of  a  presumption 
arising  from  inability  to  read.  Taylor  ▼. 
Creswell,  45  Md.  422,  431;  Vernon  ▼. 
Kirk,  30  Pa.  224;  King  v.  Kinsey,  74  N.  C. 
261;  Hoshauer  v.  Hoshauer,  26  Pa.  404; 
Clifton  V.  Murray,  7  Ga.  565,  60  Am.  Dec. 
411;  Doran  v.  Mullen,  78  111.  342;  Walton  v. 
Kendrick,  122  Mo.  504,  25  L.R.A.  701,  27 
S.  W.  872;  Nickerson  v.  Buck,  12  Cush.  341; 
Guthrie  v.  Price,  23  Ark.  407. 

In  the  latter  case  testatrix's  name  was 
subscribed  to  the  will,  and  between  her 
Christian  and  surname  was  her  mark  in  the 
form  of  a  cross.  The  attesting  witnesses 
signed  the  will  at  her  request,  in  her  pres- 
ence, and  in  the  presence  of  each  other. 
She  produced  the  paper  writing  for  them 
to  attest,  and  declared  that  it  was  her  will, 
and  that  she  desired  them  to  witness  it  as 
sueh.  She  did  not  write  her  name,  but 
made  her  mark  to  the  paper.  It  was  not 
shown  who  did  write  her  name  to  the  will. 
It  was  not  written  by  either  of  the  witness- 
es, nor  in  their  presence.  Testatrix  could 
not  read,  and  the  will  was  not  read  to 
her  in  the  presence  of,  or  to  the  knowl- 
edge of,  the  witnesses.  The  trial  court  in- 
structed the  jury,  in  effect,  that  notwith- 
standing the  will  was  executed  in  accord- 
ance with  the  formalities  prescribed  by  the 
statute,  yet,  it  being  shown  that  the  testa- 
trix could  not  read,  the  will  was  invalid, 
unless  it  was  proved  that  it  was  read  to 
her  and  that  she  was  informed  as  to  its  con- 
tents. After  a  review  of  the  authorities, 
the  supreme  court  of  Arkansas  held  such  in- 
struction to  be  erroneous,  and  Chief  Justice 
Knglish,  in  the  concluding  part  of  his  opin- 
ion, said: 

"It  was  proven  that  she  could  not  read, 
and  it  was  not  shown  that  the  will  was 
read  to  her  at  the  time  it  was  executed,  but 
it  may  have  been  before.  She  produced  the 
will  herself,  declared  it  to  be  her  will,  asked 
the  witnesses  to  attest  it  as  'such,  signed  it[270] 
)>y  making  her  mark.  She  was  a  woman  of 
good  sense,  particular  about  her  business 
transactions,  and  manifested  her  usual 
soundness  of  mind  at  the  time.  It  is  not 
shown  that  she  was  laboring  under  any 
feebleness  of  mind  from  disease,  or  approach- 
ing dissolution.  The  provisions  of  her  will 
appear  to  be  reasonable.  It  is  not  shown 
that  any  imposition  was  practised  upon  her, 
or  that  her  sons  had  any  agency  in  the  prep- 
aration of  the  will.  It  was  erron€K>us  for 
the  court  to  tell  the  jury  as  a  matter  of  law 
that,  it  being  shown  that  she  could  not  read, 
it  was  necessary  to  prove  that  the  will  was 
read  to  her.  They  had  the  right  to  infer, 
from  all  the  circumstances,  that  she  knew 
the  contents  of  the  will,  though,  as  shown 
by  the  authorities  above  quoted,  in  detemiin- 
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ing  whether  there  was  fraud  or  imposition 
in  the  execution  of  tlie  will,  the  fact  that 
fihe  could  not  read,  and  that  the  will  was  not 
read  to  her  at  the  time  nhe  si^ied  it,  were 
circu I II stances  to  be  considered  by  the  jury.'* 

True,  the  presumption  that  a  party  sign- 
injj  a  will  by  mark,  or  otherwise,  knows  its 
contents,  is  not  a  conclusive  presumption, 
but  it  must  prevail  in  the  absence  of  proof 
of  fraud,  undue  influence,  or  want  of  testa- 
mentary' capacity  attending;  the  (wecution 
of  the  will.  In  the  present  case  there  was 
no  attempt  to  show  tliat  the  testatrix  was 
not  capable  of  making  a  valid  deed  or  con- 
tract at  the  date  of  making;  the  will;  on 
the  contrar}',  the  evidence  showed  that  she 
was  a  woman  of  energy,  capacity,  and  intel- 
ligence. Nor  was  any  proof  oflTered  of  fraud 
or  undue  influence  in  the  production  of  the 
will.  Mrs.  Lipphard  brought  the  will,  as  we 
have  said,  to  Miss  Parker's  oHice  for  the 
purpose  of  having  it  executed  :  she  declared 
to  the  attesting  witnesses  the  j»aper  to 
which  she  made  her  mark  to  Ik*  her  last 
will  an<l  testament.  She  was  a  person  of 
sound  mind  at  the  date  of  the  will,  and  it 
was  executed  and  attested  in  the  manner  re- 
quired by  statute. 

It  is  <thviouM  that  the  verdict  of  the  iurv 

•*  ft 

ouj:;lit  not  to  be  disturl>ed  and  a  new  trial 
allowed  unless  some  reversible  error  was 
cnnniitted  in  the  course  of  the  trial,  and 
Mlappellants  insist  *tli;U  »ucli  errtu-  existed  in 
the  exclusion  of  evidence  of  declarations  ul- 
lrjie<l  to  have  l)een  made  bv  the  testatrix 
prior  and  subsequent  to  the  date  of  her 
will  as  to  how  she  intended  to  disfH)se,  or 
had  disposed,  of  her  property. 

Decedent's  hu><band  testified  that  his  wife 
talked  to  him  often,  prior  to  the  date  of  the 
will,  as  to  what  she  intended  to  do  with 
her  property  after  her  death,  and  that  they 
talked  the  matter  over  after  the  date  of  the 
will,  lie  was  asked  what  she  said,  but  ob- 
jection to  the  question  was  sustained.  Ap- 
pellants did  not  state  what  they  expected  to 
prove  by  the  husband. 

Albert  R.  Humphrey,  another  witness,  tes- 
tified that  he  had  a  conversation  with  Mrs. 
Lipphard  about  two  years  before  she  died. 
He  was  asked  the  following  questions: 

**Did  she  tell  you  how  she  had  left  her 
property,  or  how  she  was  going  to  leave  it? 
A.  Yes,  sir. 

"What  did  she  say  to  you  in  reference  to 
that  matter?" 

To  which  caveatees  objected,  and  the 
court  sustained  the  objection.  Counsel  for 
appellants  stated  that  he  desired  to  show 
by  this  witness  that  testatrix  denied  leaving 
the  property  as  mentioned  in  the  will,  this 
being  more  than  three  years  after  the  will 
was  executed. 
ft2  L.  ed. 


William  A.  Lipphard,  one  of  the  caveators, 
was  asked  a  similar  question,  and,  upon  ob- 
jection, the  court  made  a  like  ruling,  ex- 
cluding the  evidence.  He  said  that  he  had  a 
conversation  with  her  in  reference  to  her 
will  just  before  her  death;  that  she  told  him 
how  she  had  left  her  property. 

Mrs.  Sarah  Lipphard,  the  wife  of  one  of 
the  caveators,  testified  that  ei«»ht  or  ten 
weeks  l>efore  decedent  died  she  asked  her  if 
she  had  made  a  will,  and  then  she  was  asked 
the  following  question: 

"What  did  she  .«uv  in  reference  to  what 
was  in  her  will  and  what  she  had  done  witli 
her    pnqjcrty,    if   any  thin;;?" 

On  objection  by  the  caveatees  the  evidence 
was  excluded.  (ouumI  of  caveators  stat- 
ed to  the  court  that  he  tlesired  to  show  by 
this  witness  that  testa!  ri\  had  (h'nie<l  to  the 
witness  'that  she  had  left  her  property  as[272E 
and  in  the  manner  stalctl  in  the  will. 

Appellants*  brief  assi-rls  that  the  offer 
was  made  in  support  of  the  issue  of  want  of 
mental  capacity  in  the  testatrix  at  the  time 
she  made  her  will. 

In  Den  ex  dcm.  Stev«iis  v.  Vancleve,  4 
Wash.  C.  (\  2<»2,  it'M.  I'ed.  Cha.  No.  13,412, 
Mr.  Justice  \\asliini:loii  said  that  decluia- 
tions  of  a  deeease<l.  pri«»r  or  subs.Mpi.'nt  to 
the  execution  of  a  will,  were  n<»tliin;;  ni<»re 
than  hearsay,  and  tliat  there  was  nolliing 
nmre  dan«»erous  than  their  admission,  either 
lo  control  the  const rn»li«»n  of  the  iiislru- 
ment  or  to  support  or  d«strny  its  vali»lity. 
In  Throckmorton  v.  lloH.  iso  L.  S.  573, 
45  L.  ed.  t»7.3,  21  Sup.  ft.  Kep-  '♦^4.  Mr. 
.fusticc  Peckham.  speaking  U*r  the  court, 
expressed  the  opinion,  after  much  considcra- 
ticm,  that  the  principles  upon  which  our 
law  of  evidence  is  finu'ded  neci-ssitaled  the 
exclusion  of  nucIi  evidettce.  both  Ix'fore  and 
alter  the  execution;  saying: 

"The  d«*cla  rat  ions  are  purely  hearsay,  be- 
ing merely  unsworn  declarations,  and.  when 
no  part  of  the  res  tfrsln,  are  lud  within  any 
of  the  reco^ni/.ed  excei»lions  admitting  evi- 
dence of  that  kind. 

"Althoujih  in  some  of  the  cases  the  re- 
mark is  made  that  declarations  are  admissi- 
ble which  tend  to  show  the  state  of  the  af- 
fections of  the  deceased  as  a  mental  condi- 
tion, vet  thev  are  generallv  stated  in  cases 
where  the  mental  capacity  of  the  deceased 
is  the  subject  of  the  inquiry,  and  in  those 
cases  his  declarations  on  that  subject  are 
just  as  likely  to  aid  in  answering  the  ques- 
tion as  to  mental  capacity  as  those  upon 
any  other  subject.  But,  if  the  matter  in 
issue  be  not  the  mental  capacity  of  the  de- 
ceased, then  such  unsworn  declarations,  as 
indicative  of  the  state  of  his  affections,  art 
no  more  admissible  than  would  be  his  un- 
sworn declarations  as  to  any  other  fact. 
•  •••••• 
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"When  such  an  issue  [one  of  mental  ca- 
IMicity]  is  made,  it  is  one  which  relates  to  a 
state  of  mind  which  was  involuntary,  and 
over  which  the  deceased  had  not  the  control 
of  the  sane  individual,  and  his  declarations 
[27S]are  admitted,  not  as  any  evidence  *of  their 
truth,  but  only  because  he  made  them;  and 
that  is  an  original  fact  from  which,  among 
others,  light  is  sought  to  be  reflecte<l  upon 
the  main  issue  of  testamentary  capacity. 

•  •  •  •  •  •  • 

"It  is  quite  apparent,  therefore,  that  dec- 
larations of  the  deceased  are  properly  re- 
ceived hipon  the  question  of  a  state  of  mind, 
whether  mentally  strong  and  capable,  or 
weak  and  incapable,  and  that,  from  all  the 
testimony,  including  his  declarations,  his 
mental  ca])aoity  can  probably  be  determined 
with  considerable  accuracy." 

And  see  Ro  Kennedy,  107  N.  Y.  10.1,  170. 
60  N.  E.  442.  In  Sliailer  v.  Bumstead,  99 
Mass.  123,  it  was  ruled: 

"Where  a  foundation  is  laid  by  evidence 
tending  to  show  a  previous  state  of  mind, 
and  its  continued  existence  past  the  time  of 
the  execution  of  the  will  is  attempted  to  be 
proved  by  subsequent  conduct  and  declara- 
tions, such  declarations  are  admissible,  pro- 
vided they  are  significant  of  a  condition  suf- 
ficiently permanent,  and  are  made  so  near 
the  time  as  to  afford  a  reasonable  inference 
that  such  was  the  state  at  the  time  in  ques- 
tion." 

In  the  present  case  no  foundation  was  laid 
for  the  admission  of  this  evidence.  Not  a 
syllable  of  testimony  was  adduced  by  ap- 
pellants to  show  want  of  testamentary  cji- 
pacity  at  the  date  of  the  will.  For  augut 
the  record  shows,  she  retained  her  mental 
powers  up  to  the  time  of  her  death,  which 
took  place  five  years  and  eight  months  after 
making  her  will. 

As  we  have  said,  appellants  did  not  slate 
what  they  expected  to  prove  by  deccdeiit'.s 
husband,  nor  what  they  expected  to  prove 
by  the  evidence  of  William  A.  Lipphard. 
This  witness  testified  on  cro.ss-examination 
that  he  did  not  know  his  mother  had 
made  a  will  until  after  her  death.  In 
his  direct  examination  he  stated  that  she 
told  him,  in  a  conversation  had  with  her  a 
week  before  she  died,  how  she  had  disposed 
of  her  property  by  her  will. 

And  so  the  offer  to  prove  by  Albert  R. 
Humphrey,  that  the  testatrix,  two  years 
[174]  prior  to  her  death,  and  more  than  *  three 
years  after  the  execution  of  the  will,  denied 
giving  her  property  as  provided  by  her  will, 
or  the  similar  offer  made  with  respect  to 
the  witness  Mrs.  Sarah  Lipphard,' wife  of 
Adolph  Lipphard,  as  to  alleged  conversa- 
tions with  decedent  eight  or  ten  weeks  be- 
fore her  death,  were  at  a  period  too  remote 
to  throw  any  light  upon  the  mental  condi- 
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tion  of  the  testatrix  at  the  time  the  will  waa 
made. 

There  was  no  evidence  whatever  of  mental 
incapacity,  and  this  particular  evidence  was 
too  remote  to  justify  any  reasonable  infer- 
ence to  that  effect;  and,  if  there  was  no  lack 
of  mental  capacity,  then  this  evidence  would 
have  no  tendency  to  show  that  she  did  not 
have  knowledge  of  the  contents  of  the  will 
when  she  executed  it  and  declared  it  to  be 
her  last  will  and  testament.  Because  she 
may  have  resisted  importunity  for  iniurma- 
tion  in  respect  to  what  she  had  done,  three 
years  after  she  had  made  her  will,  it  doe^ 
not  follow  that  she  did  not  know  the  con- 
tents of  the  will  when  she  made  it.  There 
must  be  some  other  proof,  some  8us[>icious 
circumstances,  some  evidence  of  fraud  or 
undue  influence,  before  evidence  of  c«»nver- 
sations  years  after  the  execution  of  the  will 
should  be  admitted  to  show  that  she  did  not 
know  what  she  was  doing  when  she  made  it. 

Decree  affirmed. 


•McCABE     &     STEEX     CONSTRUCTION[275j 
COMPANY,  a  Corporation.  Plff.  in  Err., 

V. 

WILLIAM  N.  WILSON. 
(See  S.  C.  Reporter's  e<l.  275-282.) 

Appeal  — waiver  of  error. 

1.  Any  supposed  error  committed  by  the 
trial  court  in  overruling  a  demurrer  to  the 
evidence  is  waived  where  the  defendant 
thereafter  proceeds  to  introduce  tt^stiraony  in 
its  own  behalf. 

Appeal  —  liarinless  error. 

2.  The  refusal,  based  upon  the  state  of 
the  pleadings,  to  permit  a  corporate  defend- 
ant to  prove  facts  tending  to  show  that  the 
partnership  out  of  which  it  grew  was  the 
real  party  in  interest,  does  not  affect  "sub- 
stantial rights'*  within  the  meaning  of  Wil- 
son's Okla.  Ann.  Stat.  chap.  (JO.  art.  8,  f 
140,  governing  the  reversal  of  judgments, 
where  no  testimony  on  that  point  was  of- 
fered after  the  pleadings  were  amended,  and 
the  incorporation  was  evidently  merely  for 
business  convenience,  the  partners  taking 
nearlv  all  the  stock  in  their  own  names,  and 
was  followed  by  no  change  in  the  manner 
of  doing  business. 

NoTK. — As    to    who    are    fellow    ser>'ant4 
genernllv — see  note  to  Northern  P.  R.  Co. 
V.  Smith.  8  a  C.  A.  668;   Flippin  v.  Kim 
ball,  31  C.  C.  A.  286. 

As  to  question  whether  servants  handling 
ordinary  trains,  and  servants  employed  in 
repair  or  construction  of  a  permanent  way, 
are  fellow  servants — see  note  to  Sofield  ▼. 
Guggenheim    Smelting   Co.    50   L.R.A.   432. 

As  to  when  railroad  conductors  and  engi- 
neers are  fellow  servants  of  other  employees 
— see  note  to  Northern  P.  R.  Co.  v.  Hambly, 
38  L.  ed.  U.  S.  1009. 
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Appeal  —  sufnclcncy   of  general   excep- 
tion. 

3.  An  exception  taken  as  an  entirety  to 
the  ruling  of  the  court  upon  several  re- 
quested instructions  is  not  sufficient  to  raise 
the  correctness  of  the  ruling. 

Master   and   servant  — who   are    fellow 
servants. 

4.  A  fireman  employed  on  a  locomotive, 
and  enf^agcd  in  the  movement  of  a  train,  is 
not  a  follow  servant  with  the  superintend- 
ent of  construction  and  the  foreman  of  a 
brid;^  gang,  who  are  present  and  engaged 
in  supervising  and  directing  the  work  on 
the  bridge. 

Appeal  —  review     of     verdict  —  negll- 
j»:enec. 

5.  A  verdict  finding  that  a  construction 
company  was  guilty  of  negligence  toward  a 
locomotive  fireman  in  its  employ  who  was 
injured  by  the  giving  way  of  a  pile  bridge 
during  high  water  will  not  be  disturbed  by 
the  Federal  Supreme  Court,  where  it  has 
been  approved  by  both  the  trial  and  terri- 
torial supreme  courts,  and  there  was  evi- 
dence that  the  bridge  had  once  before  given 
way  in  time  of  high  water,  and  was  rebuilt 
without  change  of  plan. 

Master  and  servant  —  contributory  neg- 
ligence. 

0.  A  locomotive  fireman  is  not  guilty  of 
contributory  negligence  precluding  a  re- 
covery for  an  injury  caused  by  the  giving 
way  of  a  bridge  because  he  did  not  avail 
himself  of  the  engineer's  permission,  given 
iH'fore  the  engine  moved  onto  the  bridge,  to 
leave  the  engine  and  go  back  on  the  train, 
where  both  the  engineer  and  himself  were 
advised  by  the  construction  force  that  the 


bridge  was  safe. 
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Argued   March  5,   G,    1908.     Decided  April 

6,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of 
the  District  Court  of  the  Third  Judi- 
cial District,  in  that  territory,  in  favor 
of  plaintiff  in  an  action  by  an  employee  of 
a  construction  company  to  recover  damages 
for  injuries  caused  by  the  giving  way  of  a 
bridge.     Affirmed. 

See   same  case   below,   17   Okla.   355,   87 
Pac.  320. 

Statement  by  Mr.  Justice  Brewer: 
On  June  9,  1902,  Wilson,  the  defendant 
in  error,  was  injured  by  the  giving  way  of  a 
railroad  bridge  across  the  Canadian  river  in 
the  territory  of  Oklahoma.  The  bridge  was 
on  a  new  line  of  railroad,  which  was  being 
l76]con8tructed  from  Oklahoma  *City  to  Quanah, 
Texas.  The  petition,  filed  October  18,  1902, 
in  the  district  court  of  the  third  judicial 
district,  sitting  in  and  for  the  county  of 
52  Ii.  ed. 


Oklahoma,  charged  that  the  defendant,  now 
plaintiff  in  error,  was  a  subcontractor  and 
constructing  a  portion  of  the  railroad,  in- 
cluding therein  the  crossing  of  the  Canadian 
river;  that  Wilson  was  a  locomotive  fireman 
employed  by  the  defendant.  The  circum- 
stances of  the  injury  were  stated  in  the  peti- 
tion, and  negligence  on  the  part  of  the  de- 
fendant was  averred.  A  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $5,500.  This  judgment  was  affirmed 
by  the  supreme  court  of  the  territory  ( 17 
Okla.  355,  87  Pac.  320),  and  thence  brought 
here  by  writ  of  error. 

Mr.  Arthur  G.  Moseley  argued  the  cause, 
and,  with  Mr.  Louis  B.  Eppstein,  filed  a 
brief  for  plaintifif  in  error: 

The  testimony  offered  did  not  show  any 
negligence  on  the  part  of  the  defendant. 

Patton  v.  Texas  &  P.  R.  Co.  179  U.  S. 
G58,  45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275; 
Daniel  v.  Metropolitan  R.  Co.  L.  R.  3  C.  P. 
216;  Re  Michigan  S.  S.  Co.  133  Fed.  577; 
Baldwin  v.  St.  Louis,  K.  &  N.  R.  Co.  08 
Iowa,  37,  25  N.  W.  918;  Chesapeake,  etc., 
R.  Co.  v.  Thierman,  15  Ky.  L.  Rep.  655; 
Foss  V.  Baker,  62  N.  H.  247;  Knight  v. 
Cooper,  36  W.  Va.  232,  14  S.  E.  999;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Kellogg,  55  Neb.  748, 
76  N.  W.  462. 

If  negligence  existed,  it  existed  equally  on 
the  part  of  the  plaintiff  and  on  the  part  of 
the  master. 

Factors  &  T.  Ins.  Co.  v.  W^erlein,  42  La. 
Ann.  1046,  11  L.R.A.  361,  8  So.  435;  Cow- 
hill  V.  Roberts,  71  Hun,  127,  24  N.  Y.  Supp. 
533 ;  Hayden  v.  Smithville  Mfg.  Co.  29  Conn. 
548;  Hunt  v.  Kane,  40  C.  C.  A.  372,  100  Fed. 
256;  Larkin  v.  Washington  Mills  Co.  45 
App.  Div.  6,  61  N.  Y.  Supp.  93;  Louisville 
&  N.  R.  Co.  v.  Hall,  87  Ala.  708,  4  L.R.A. 
710,  13  Am.  St.  Rep.  84,  6  So.  277:  Louis- 
ville &  N.  R.  Co.  V.  Banks^  104  Ala.  508, 
16  So.  547;  Devitt  v.  Pacific  R.  Co.  50  Mo. 
302;  Rains  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
71  Mo.  164,  36  Am.  Rep.  459;  Pittsburgh  k 
C.  R.  Co.  V.  Sentmeyer,  92  Pa.  276,  37  Am. 
Rep.  684. 

The  plaintifif  assumed  whatever  risk  was 
attendant  upon    crossing   the   bridge. 

Enright  v.  Oliver  &  Burr,  69  N.  J.  L.  357. 
101  Am.  St.  Rep.  710,  55  Atl.  277;  Ander- 
son v.  Winston,  31  Fed.  528;  Roul  v.  East 
Tennessee,  V.  &  G.  R.  Co.  85  Ga.  197,  11  S. 
E.  558 ;  Writt  v.  Girard  Lumber  Co.  91  Wis. 
496,  65  N.  W.  173;  Wright  v.  Southern  R. 
Co.  80  Fed.  260;  Showalter  v.  Fairbanks, 
M.  &  Co.  88  Wis.  376,  60  N.  W.  257 ;  Allen 
V.  Oilman,  127  Fed.  609;  Tesch  v.  Milwau- 
kee Electric  R.  &  Light  Co.  108  Wis.  593, 
53  L.R.A.  618,  84  N.  W.  823;  Baltimore  ft 
O.  R.  Co.  v.  Strieker,  51  Md.  47,  34  Am.  Rep. 
291;  Dewitt  v.  Pacific  R.  Co.  supra;  Hooper 
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T.  Columbia  &  G.  R.  Co.  21  S.  C.  541,  5.3 
Am.  Rep.  61)1  ;  Carbine  v.  Beiininjrton  &  R. 
R.  Co.  01   Vt.  348,  17  Atl.  401. 

The  plaintilT  bavinfj  laid  the  negligence 
attributable  to  defendant  to  the  unskilful 
and  negligent  manner  in  which  the  bridije 
was  constructed  and  repaired  by  defendant, 
and  the  court  having  told  the  jury  in  the 
charge  quoted  that  the  uncontradicted  evi- 
dence showed  that  the  defendant  company 
did  not  originally  build  and  did  not  make 
the  repairs  upon  the  bridge.  th«»  verdict 
should  have  been  for  the  defendant. 

Ruflington  v.  Atlantic  &  P.  R.  Co.  64  Mo. 
240;  Waldhier  v.  Hannibal  &  St.  J.  R.  Co. 
71  Mo.  510;  Columbus,  C.  &  I.  C.  R.  Co. 
V.  Troesch,  08  111.  545,  18  Am.  Rep.  578; 
Beck  v.  Ferrara,  19  Mo.  HO;  Chicago  Sl  E. 
I.  R.  Co.  v.  Jennings  190  111.  478,  54  L.R.A. 
827,  00  N.  E.  818. 

The  allegation  of  negligence  having  been 
the  negligent  and  unskilful  manner  in  which 
the  bridge  was  constructed  an<l  repaired  by 
defendant,  and  that  being  the  only  allega- 
tion of  negligence,  the  charge  given  by  the 
court,  to  the  elFeet  that,  although  defend- 
ant did  not  construct  or  repair  the  bridge,  if 
the  construction  was  faulty,  and  defendant 
knew  of  it.  it  would  be  chargeable  the  same 
as  though  it  had  built  the  bridge,  is  not 
KupiN)rtcd  by  the  petition,  in  which  no  alle- 
giition  of  knowledge  is  made. 

Patton  v.  Texas  &  W  R.  Co.  179  U.  S. 
0:"8,  AF)  L.  ed.  301.  21  Sup.  Ct.  Rep.  275; 
Ccdumbus,  C.  &  I.  C.  R.  Co.  v.  Troesch,  su- 
pra; 22  Ene.  PI.  d  Pr.  p.  557:  Price  v.  St. 
Louis,  K.  C.  &  X.  R.  Co.  72  Mo.  414. 

Apart  from  a  consideration  of  the  work 
that  they  were  actually  engaged  in  at  the 
time,  Pratt,  Fallahay,  Waters,  and  the 
plaintifT  were  fellow  servants. 

Baltimore  &  O.  R.  Co.  v.  Baugh.  149  U.  S. 
380,  37  L.  ed.  778,  13  Sup.  Ct.  Rep.  914; 
Northern  P.  R.  Co.  v.  IVterstm,  102  C.  S. 
347,  40  L.  ed.  994,  10  Sup.  Ct.  Rep.  843; 
Northern  P.  R.  Co.  v.  Hambly.  154  U.  S. 
349.  38  L.  ed.  1009,  14  Sup.  Ct.'  f{ep.  983. 

Neither  the  construction  nor  the  repair- 
ing of  the  bridge  was  any  more  the  master's 
work  than  the  construction  or  repair  of  any 
other  portion  of  the  road,  but  was  a  part 
of  the  common  undertaking  of  all  persons 
there  engaged;  and  the  rule  requiring  the 
master  to  furnish  his  servants  with  a  rea- 
aonably  safe  place  in  which  to  work  does 
not  apply  where  the  place  of  work  is  one 
that  the  servants  themselves  undertake  to 
erect  and  provide  as  one  of  the  duties  and 
undertakings  of  their  common  employment. 

Thayer  v.  Smoky  Hollow  Coal  Co.  121 
Iowa,  121.  96  N.'W.  718;  Kansas  City 
Southern  R.  Co.  v.  Billingslea.  54  C.  C.  A. 
100,  116  Fed.  3.^5;  Kansas  A  T.  Coal  Co.  v. 
Ch.indler,  71  Ark.  518,  77  S.  W.  912;  Kel- 
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^^SS  V.  Denver  City  Tramway  Co.  18  Colo. 
App.  475,  72  Pac.  609;  Creeley  v.  Foster, 
32  Colo.  292,  75  Pac.  351;  Hoelter  v.  Mc- 
Donald, 82  App.  Div.  423,  81  N.  Y.  Supp. 
616;  Culver  v.  South  Haven  &  E.  R.  Co.  138 
Mich.  443,  101  N.  W.  003;  Baltimore  &  O. 
S.  W.  R.  Co.  v.  Hunsucker,  33  Ind.  App.  27, 
70  N.  E.  556;  Fournier  v.  Pike,  128  Fed. 
991. 

Mr.  JiinieM  R.  Keaton  argued  the  cause, 
and,  with  Messrs.  John  W.  Shartel.  Frank 
Wells,  and  John  H.  Wright,  filed  a  brief  for 
defendant  in  error: 

Conceding,  for  the  sake  of  the  argument, 
that  at  the  time  the  demurrer  was  inter- 
posed plaintiff's  evidence  was  in  fact  in- 
suOieient  to  show  any  negligence  on  the  part 
of  the  defendant,  still,  when  defendant  pro- 
ceeded to  introduce  evidence  in  its  Mialf, 
and  in  so  doing  supplied  this  deficiency  by 
introducing  some  which  reasonably  tended 
to  show  negligence  on  its  part,  then  such 
defect  was  cured. 

.\tchiRon  &  X.  R.  Co.  v.  Reecher,  24  Kan. 
228;  Pine  v.  Western  Nat.  Bank.  63  Kan. 
462.  05  Pac.  690;  German  Ins.  Co.  v.  Freder- 
ick, 7  C.  C.  A.  122.  19  U.  S.  App.  24.  58 
Fed.  144;  Simpson  v.  Kimberlin.  12  Kan. 
579. 

If  the  master  gives  the  servant  to  under- 
stand that  he  does  not  consider  the  risk  one 
which  a  ])rudent  person  should  refuse  to  un- 
dertake, the  servant  has  tlie  right  to  rely 
on  his  master's  judgment,  unless  his  own  is 
so  clearly  opposed  thereto  that  in  fact  he 
does  not  rely  on  his  master's  opinion.  So, 
if  the  peculiar  risk  of  the  act  commanded 
by  the  master  is  not  obvious,  the  servant 
has  the  right  to  assume  that  he  is  not  sent 
into  any  unusual  peril,  and  that  he  is  not 
l>ound  to  investigate  the  risk  before  obey- 
ing his  orders. 

1   Shearm.  &  Redf.  Neg.  5th  ed.  |  186. 

Negligence  on  the  part  of  defendant  is 
abundantly  shown  by  the  evidence  in  the 
case  at  bar. 

Terre  Haute  &  I.  R.  Co.  v.  Fowler,  154 
Ind.  082,  48  L.R.A.  531,  50  N.  E.  228;  Van 
Amburg  v.  Vicksburg,  S.  &  P.  R.  Co.  37  T-a. 
Ann.  050,  65  Am.  Rep.  617;  Copeland  v. 
Wabash  R.  Co.  175  Mo.  650,  75  S.  W.  100; 
Hardesty  v.  I.Argey  Lumber  Co.  34  Mont. 
151,  86' Pac.  29;.  Westland  v.  Gold  Coin 
Mines  Co.  41.C.  C.  A.  193,  101  Fed.  59; 
Bradford  Glycerine  Co.  v.  Kizer,  61  C.  C.  A. 
.524.  113  Fed.  894;  1  Thomp.  Neg.  H  15. 

The  fact  that  an  assurance  of  safetv  had 
been  given  is  one  to  be  weighed  in  this  case. 

Haas  V.  Balch.  6  C.  C.  A.  201,  211,  12 
U.  S.  App.  534,  56  Fed.  987 ;  4  Thomp.  Neg. 
§  4009;  Kerrigan  v.  Chicago,  M.  &  St.  P.  R. 
Co.  86  Minn.  407,  90  N.  W.  976. 

The  defendant  owed  a  duty  to  plaintiff  in 
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the  matter  of  furnisliing  a  reasonably  safe 
roadbed,  includinnr  bridpres,  upon  which  his 
en^ne  could  be  operated. 

Toledo,  P.  &  W.  R.  Co.  v.  Conroy,  68  111. 
560;  Elmer  v.  Locke.  135  Mass.  575:  4 
Thomp.  Xeg.  (  4850;  Van  Amburg  v.  Vicks- 
burg.  S.  &  P.  R.  Co.  37  La.  Ann.  653,  55 
Am.  Rep.  517 ;  Lynn  v.  Antrim  Lumber  Co. 
105  La.  451,  20  So.  874. 

PlaintiflT  was  not  guilty  of  contributory 
negligence,  and  did  not  assume  whatever 
risk  was  attendant  upon  crossing  the  bridge. 

Pursley  v.  Edge  Moor  Bridge  Works,  5G 
App.  Div.  71,  67  N.  Y.  Supp.  719;  Giles  v. 
Diamond  State  Iron  Co.  7  Houst.  (Del.) 
453,  8  Atl.  363;  Louisville  &  N.  R.  Co.  v. 
Ward,  10  C.  C.  A.  106,  18  U.  S.  App.  083, 
61  Fed.  927;  Tennessee  Coal,  I.  &  R.  Co.  v. 
Henderson,  100  Ala.  4^1,  14  So.  287;  l^uis- 
ville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211, 
12  So.  176;  Valley  R.  Co.  v.  Keegan,  31  C. 
C.  A.  255,  58  U.  S.  App.  377,  87  Fed.  849: 
Gardner  v.  Michigan  C.  R.  Co.  150  U.  S. 
349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140; 
Union  Stock-Yards  Co.  v.  Goodwin,  57  Neb. 
138,  77  N.  W.  357;  Jemnienski  v.  Lobdell 
Car  Wheel  Co.  5  Penn.  (Del.)  385,  63  Atl. 
936;  Ross-Paris  Co.  v.  Brown,  28  Ky.  L. 
Rep.  813,  90  S.  W.  568;  Hammer  v.  .lano- 
witz,  131  Iowa,  20,108  N.  W.  109;  Illinois 
Steel  Co.  V.  Ziemkowski,  220  111.  324,  4 
L.R.A.(M.S.)  1161,  77  N.  E.  190;  Columbian 
Enameling  &.  Stamping  Co.  v.  O'Burke,  37 
Ind.  App.  518,  117  Am.  St.  Rep.  337,  77 
N.  E.  409 ;  Kerrigan  v.  Chicago,  M.  &  St.  P. 
R.  Co.  supra. 

The  duty  of  the  master  to  furnish  a  safe 
place  for  its  employees  to  work  in  is  an  in- 
dependent one. 

Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Union  P.  R.  Co.  v.  Daniels  ( Union  P.  R.  Co. 
V.  Snyder)  152  U.  S.  684,  38  L.  ed.  597,  14 
Sup.  Ct.  Rep.  756;  Northern  P.  R.  Co.  v. 
Peterson,  162  U.  S.  347,  353,  40  L.  ed.  994, 
997,  16  Sup.  Ct.  Rep.  843. 

The  cases  cited  by  counsel  for  plaintiff  in 
error  do  not  support  the  proposition  that 
the  act  of  the  engineer  and  fireman  in  run- 
ning a  train  across  a  bridge  is  so  related  to 
tbe  principal  work  of  repairing  the  bridge 
as  to  make  it  a  "common  undertaking,"  so 
as  to  abrogate  the  rule  requiring  the  master 
to  furnish  a  safe  place  on  which  to  run  such 
engine. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

When  the  plaintiff  rested  the  court  over- 
ruled a  demurrer  to  the  evidence.  This  rul- 
ing, however,  cannot  avail  the  defendant, 
whatever  the  defects  then  in  the  case,  for 
thereafter  it  proceeded  to  introduce  testi- 
mony in  its  own  behalf,  and  this  waived  any 
51  L.  ed. 


supposed  error.  Accident  Ins.  Co.  v.  Cran- 
dal,  120  U.  S.  529,  530,  30  L.  ed.  741,  742, 
7  Sup.  Ct.  Rep.  685;  Robertson  v.  Perkins, 
129  U.  S.  233,  230,  32  L.  ed.  086,  687,  9  Sup. 
Ct.  Rep.  279;  Bogk  v.  Gassert,  149  U.  S. 
17,  23,  37  L.  ed.  031,  6.34,  13  Sup.  Ct.  Rep. 
738;  Campbell  v.  Haverhill,  155  U.  S.  610, 
39  L.  ed.  280,  15  Sup.  Ct.  Rep.  217. 

The  petition  averred  that  one  Pratt  was 
defendant's  superintendent  of  construction 
and  one  Fallahey  foreman  of  the  gang  en- 
gaged in  work  on  the  bridge,  and  that  the 
plaintiff  was  employed  by  the  defendant 
through  its  general  sufierintendent.  The  an- 
swer, in  addition  to  certain  special  defenses, 
was  *an  unverified  general  denial,  and  the[277] 
court  held  that  under  the  pleadings  the  de- 
fendant was  estopped  from  showing  that  tlie 
foreman  of  the  bridge  gang  and  the  super- 
intendent of  construction  were  not  in  its  em- 
ploy. This  ruling  was  based  upon  §  3986 
of  the  Oklahoma  General  Statutes,  which 
provides  that  *in  all  actions  allegations 
.  .  .  of  any  apjKiintment  or  authority 
.  .  .  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  af- 
fidavit of  the  party,  his  agent  or  attorney." 
Defendant  also  sought  to  prove  that  plain- 
tiff was  not  in  its  employ;  that  it  in  fact 
did  not  exist  at  the  time  of  the  accident; 
that  the  contract  for  the  construction  work 
was  taken  by  a  partnership,  McCabe  &  Steen. 
The  answer  of  defendant  alleged  that  the 
injury  to  plaintiff  "was  due  to  one  of  the 
risks  assumed  by  the  plaintiff  in  his  con- 
tract of  employment  with  this  defendant.'' 

The  general  denial  in  the  answer  as  orig- 
inally filed  was,  in  terms,  of  "the  allega- 
tions contained  in  the  petition  in  manner 
and  form  as  therein  set  forth."  During  the 
progress  of  the  trial  the  defendant  asked 
leave  to  amend  by  striking  out  the  words 
"in  manner  and  form  as  therein  set  forth," 
to  which  application  the  plaintiff  objected, 
saying: 

**As  far  as  the  general  denial  I>eing  suf- 
ficient to  permit  the  defendant  admitting 
that  it  is  the  proper  defendant,  and  to  raise 
further  issues  as  far  as  it  not  being  guilty 
of  any  negligence,  admitting  that  it  was 
the  defendant  and  was  doing  the  contract- 
ing work  there,  why  we  don't  care  anything 
about  it;  but  we  do  object  to  their  being 
permitted  to  amend  their  answer  in  any  way 
so  as  to  raise  the  issue  that  this  defendant 
is  not  the  defendant  with  whom  the  plain- 
tiff contracted  and  who  was  doing  this 
work." 

The  court  thereupon  announced  its  de- 
cision to  neither  permit  nor  deny  the  de- 
fendant leave  to  amend  at  that  time,  say- 
ing: 

The  Court:     We  will  go  ahead  now  and 
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treat  this  answer  as  a  general  denial  at  this 
time,  and  will  reserve  my  ruling  on  your 
motion  until  I  see  further;  I  will  fix  the 
terms  later. 

[278]     ^Thereafter  the  question  came  up  again, 
and  the  record  shows  these  facts: 

The  Court:  The  defendant  will  be  per- 
mitted to  amend  the  general  denial  by  strik- 
ing out  those  words  (the  words  heretofore 
referred  to)  by  the  payment  of  half  of  the 
costs  of  court  to  this  date,  except  the  wit- 
nesses of  the  plaintiff, — the  fees;  that  is, 
provided,  however,  that  if  a  continuance  by 
reason  of  this  amendment  is  taken  by  the 
plaintiff,  the  defendant  shall  be  taxed  with' 
all  the  costs,  unless  the  court  should  con- 
tinue it  on  account  of  some  showing  made 
by  the  plaintiff;  then,  of  course,  the  costs 
occasioned  by  the  amendment  would  follow. 

Mr.  Keaton:  Counsel  for  plaintiff  here 
states  that  if  it  is  permitted  to  show  by  tes- 
timony that  tho  McCabe  &  Steen  Construc- 
tion Company  were  not  building  this  road 
and  not  building  the  bridge,  then  the  plain- 
tiff will  have  to  make  a  showing  and  ask 
for  a  continuance  of  the  case  in  order  to  re- 
form the  pleadings. 

Mr.  Moseley:  Well,  we  have  not  offered 
that  testimony  yet. 

The  Court:  You  gentlemen  have  heard 
my  statement  that  if  a  continuance  should 
be  made  noccHsary,  then  all  the  costs  will 
follow. 

Whereupon  the  defendant  amends  its  an- 
swer by  striking  out  certain  words,  the  same 
being  ''in  manner  and  form  as  therein  set 
forth,'*  which  appeared  between  the  word 
"petition"  and  the  word  "and"  in  the  third 
line  of  first  paragraph  of  said  answer. 

It  will  be  observed  that  counsel  for  the 
defendant  stated  that  he  had  not  yet  of- 
fered testimony  to  show  that  the  McCabe  & 
Steen  Construction  Company  was  not  build- 
ing the  road  and  the  bridge,  and  the  record 
shows  that  thereafter  there  was  no  testi- 
mony in  any  form  offered  to  establish  that 
fact.  Now  whatever  might  have  been  com- 
petent testimony  under  the  answer  as 
amended,  it  appears  by  the  statement  of 
counsel  that  no  testimony  respecting  the 
matter  had  been  offered,  and  the  record 
shows  that  none  was  thereafter  offered.  It 
[27t]must  *be  stated,  however,  that  prior  to  the 
ruling  just  quoted  it  had  been  shown  that 
within  six  weeks  after  the  injury,  and  while 
the  work  of  construction  was  still  in  prog- 
ress, the  partnership  conveyed  all  its  in- 
terest to  the  corporation,  the  two  members 
of  the  partnership  of  McCabe  ft  Steen  tak- 
ing 96  per  cent  of  the  corporate  stock. 
This  transfer  was  of  to  little  significance 
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that  it  was  unknown  to  its  counsel  at  the 
time  he  filed  the  answer,  and  from  his  state- 
ment he  evidently  did  not  care  to  press  any 
defense  on  that  ground.  The  Oklahoma  stat- 
ute provides :  "The  court,  in  every  stage  of 
action,  must  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  does 
not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect."  Wilson's  Rev.  ft  Anno.  Stat, 
chap.  G6,  art.  8,  §  146. 

With  reference  to  these  several  matters 
thus  grouped  together,  we  are  of  opinion 
that  the  Oklahoma  statutes  we  have  just 
quoted  sufficiently  answer  any  claim  of  er- 
ror. The  litigation  proceeded  upon  the  the- 
ory that  the  corporation  was  the  real  party 
in  interest,  and  while  the  partnership  and 
the  corporation  were  not  identical,  yet  the 
partners  were  substantially  the  corporation, 
and  the  change  in  organization  did  not  ma- 
terially effect  the  rights  of  the  plaintiff. 
Evidently,  for  business  convenience,  the 
partners  concluded  to  organize  as  a  corpo- 
ration; and  yet  they  took  the  bulk  of  the 
stock  in  their  own  names.  They  were  prac- 
tically the  owners,  and  it  does  not  appear 
that  there  was  any  change  in  the  manner 
of  doing  business  or  in  the  relations  of  the 
employer  to  the  employees.  To  hold,  es- 
pecially after  this  admission  of  counsel  and 
his  failure  to  offer  any  further  testimony 
on  the  subject,  that  the  substantial  rights 
of  the  defendant  were  affected  by  any  of 
tlie.<«e  matters,  would  be  sacrificing  substance 
to  form.  The  objections  were  properly  dis- 
regarded by  the  Oklahoma  courts,  both  trial 
and  supreme. 

While  the  defendant  asked  several  instruc- 
tions, the  exception  taken  was  not  to  the 
ruling  on  each  instruction  separately,  but 
to  them  as  an  entirety.  This  plainly  was 
insufficient.  *Fullenwider  v.  Ewing,  25  Kan.[980] 
69;  Bailey  v.  Dodge,  28  Kan.  72;  Fleming 
V.  Latham,  48  Kan.  773,  30  Pac.  166. 

There  remain  for  consideration  these  mat- 
ters: One,  the  contention  that  the  plaintiff 
was  a  fellow  servant  with  the  foreman  of 
the  gang  at  work  oh  the  bridge  and  the  su- 
perintendent of  construction;  another,  the 
question  of  negligence  on  the  part  of  the  de- 
fendant; and  a  third,  contributory  negli- 
gence. With  reference  to  the  first,  it  must 
be  borne  in  mind  that  the  plaintiff  was  a 
fireman  employed  on  a  locomotive,  and  his 
work  was  in  a  separate  department  from 
that  of  the  employees  engaged  in  the  con- 
struction of  the  bridge.  This  is  not  a  case 
for  the  application  of  the  doctrine  of  fel- 
low servant.  It  would  be  carrying  that  doe- 
trine  too  far  to  hold  that  one  employed  as  a 
fireman  and  engaged  in  the  movement  of 
a  train  was  a  fellow  aervmnt  with  the  su 
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perintendent  of  construction  and  the  fore-  itself  from  the  balance  of  the  train,  the  loco- 
man  of  a  bridge  gang,  both  of  whom  were  motive  moved  onto  the  bridge  and  pulled 
present  and  engaged  in  supervising  and  di-  that  car  off.  As  it  did  so  there  was  a  slight 
recting  the  work  on  the  bridge.  These  lat-  subsidence  at  the  place  where  the  bridge 
ter  employees  represented  the  principal  in  finally  gave  way.  So  the  engine  returned  to 
an  entirely  different  line  of  employment  the  north  bank  of  the  river,  while  the  gang 
from  that  in  which  the  plaintiff  was  en-  of  employees,  under  the  direction  of  the 
gaged,  were  discharging  a  positive  duty  of  foreman  and  the  superintendent  of  construc- 
the  master  to  provide  a  safe  and  suitable  ^ion,  proceeded  to  pUce  a  false  span  under- 
place  and  structures  in  and  upon  which  its  „^^^  ^^^  ^^^     ^^  ^j^^      .^^  ^^  subsidence, 

employees  were  to  do  their  work, — Union  ^^^  ^m4.^ um^      a*a  j  xv    i.     •  t 

P.  R.  Co.  V.  O'Brien,  161  U.  S.  451,  40  L.  and  *fter  awhile  notified  the  train  emp^^^^ 

€d.  766,  16  Sup.  Ct.  Rep.  618,  and  cases  *>?**  ^^^  ^"^f  ^"  »»^«-  Thereupon  the  en- 
cited  in  the  opinion,-and,  in  discharging  «^"«  ™^^«<1  »^°^'y  <>°*o  *^«  ^"^ge,  and  when 
that  positive  duty,  they,  and  not  he,  were  ^^  S^t  to  the  place  where  there  had  been  a 
the  represenUtives  of  the  defendant.  Their  P^ior  subsidence  the  bridge  sank  so  as  to 
action,  so  far  as  that  work  was  concerned,  drop  the  engine  into  the  river,  and  in  that 
was  the  action  of  the  defendant.  way  the  plaintiff  was  injured.  Now  it  ap- 
With  reference  to  the  second  question,  pears  that  by  actual  experience  the  bridge 
that  of  negligence  on  the  part  of  the  de-  as  originally  constructed  gave  way  in  time 
fendant,  it  must  be  premised  that  this  is  of  high  water,  and  yet  was  rebuilt,  without 
largely  a  question  of  fact,  and  a  question  change  of  plan  and  without  adding  *further[S8S] 
of  fact  is  submitted  to  the  decision  of  a  protection.  When  the  high  water  returned, 
jury.  NotwithsUnding  the  able  argument  as  it  did  at  the  time  of  the  injury,  there 
of  counsel  for  defendant  in  endeavoring  to  was  again  a  giving  way  of  the  bridge.  From 
ahow  that  the  defendant  did  everything  that  this  general  outline  of  the  case  (filled,  of 
prudence  required  for  the  purpose  of  making  course,  more  in  deUil  by  the  testimony  as 
th«  bridge  safe,  we  are  not  satisfied  that  the  to  the  circumsUnces  of  the  work  and  the 
testimony  is  so  convincing  in  this  respect  injury)  it  is  apparent  that  there  was  a  ques- 
as  to  justify  us  in  setting  aside  the  verdict  tion  whether  the  defendant  had  made  suita- 
of  the  jury,  approved  as  it  was  by  the  trial  ble  provision  for  securing  a  safe  structure 
•l]*and  supreme  courts  of  Oklahoma.  There  is  upon  which  the  trains  should  pass;  and, 
of  course,  resting  upon  the  employer  the  upon  a  review  of  all  the  testimony,  we  do 
duty  of  providing  a  suitable  and  safe  place  not  feel  that  we  are  justified  in  disturbing 
and  structures  in  and  upon  which  iU  em-  the  verdict,  approved  as  it  was  by  the  Ok- 
ployees  are  called  to  do  their  work,  and  this  lahoma  courts. 

pUintiff  was  charged  with  no  duty  in  re-  Thirdly,  it  is  insisted  that  the  plaintiff 
spect  thereto.  wag  guilty  of  contributory  negligence,  in 
A  full  statement  of  the  testimony  would  that,  when  the  engine  moved  onto  the 
unnecessarily  prolong  this  opinion,  and  a  bridge,  at  the  time  of  the  injury,  the  engi- 
brief  outline  must  suffice.  The  bridge  was  neer  said  to  him  that  he  need  not  stay  on 
a  pile  bridge,  the  piles  having  been,  as  the  engine,  but  might  go  back  on  the  train, 
claimed,  driven  down  to  solid  rock.  This  put  his  place  of  work  was  in  the  engine, 
rock  substratum  sloped  from  the  north  to  the  same  as  that  of  the  engineer;  and  ba- 
the south  side  of  the  river,  the  first  bent  ^ause  he  did  not  avail  himself  of  the  sug- 


atriking  the  rock  at  8  or  10  feet.  At  the 
place  where  the  bridge  sank  the  depth  to 
the  rock  was  18  feet.  Above  the  rode  was 
quicksand,  and  the  piles  were  driven  through 
it.  The  bridge  was  originally  constructed 
some  weeks  before,  but  during  high  water 
A  portion  of  it  had  washed  out.  It  was  re- 
built upon  the  same  plan  and  with  appar- 
ently no  further  protection  than  when  orig- 
inally constructed.  At  the  time  of  the  in- 
jury there  was  again  high  water,  and  that 
high  water  made  a  roaring  torrent  of  the 
flowing  stream.  When  the  train  upon  which 
the  plaintiff  was  fireman  came  to  the  river 
it  was  found  that  upon  the  bridge  there  had 
been  placed  a  loaded  flat  car.    Disengaging 


gestion,  and  leave  that  place,  it  can  hardly 
be  said  that  he  was  guilty  of  contributory 
negligence.  He  stayed  at  his  regular  place 
of  work  and  where  his  ordinary  duty  called 
him  to  be,  and  it  would  be  a  harsh  rule  to 
hold  that  a  man  so  doing  was  guilty  of  con- 
tributory negligence  because  he  did  not 
avail  himself  of  a  permission  to  occupy  a 
different  and  perhaps  a  safer  place;  es- 
pecially as  both  the  engineer  and  himself 
were  advised  by  the  construction  force  that 
the  bridge  was  safe. 

These  are  all  the  matters  that  call  for 
notice.  We  find  no  error  in  the  rulings  of 
the  Supreme  Court  of  Oklahoma,  and  its 
judgment  is  affirmed. 
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283,  284                         SrPBEME  Coubt  op  the  Ukitbd  States.                     Oct. 

IISSJMI'AN    R.     GARZOT    and    Faustino    R.  i  minister  decedents*  estates  which  are  open 
Fiiertos,  Copartners  under  the  firm  name    in  a  local  court  and  subject  to  the  power 

of  Ciarzot  &,  Fuertes,  Appts.,  <ind  authority  of  such  court,  because  such 

V.  bill    also   seeks   to   liquidate   a   community 

MAR'IA  RIOS  DE  RIJBIO.     (No.  141.)  existing  between  husband  and  wife,  to  an- 

_^ nul   for  fraud  a  family  settlement  of   the 

VICTOR  BIRSET,  Petronila  Rios  de  Nova,  js^^^tes,  and  to  set  aside,  as  simulated  and 

and  her  husband,  Francisco  Noya,  Appts.,  [ff/^dulent,    sales    made    in    virtue    of    the 

y                   i^         rr  ^ii^ig  apparently  vested  by  such  settlement, 

MARIA  RIOS  DE  RUBIO.     (No.  142.)  '^^'^''f  ^^^  Tf,''«^  T^^u  '"  ^^''^  regard  is 

^                '  merely    ancillary    to    the    prayer    for    the 

VICTOR  RURSET,  Petronila  Patricia  Rios,  ^»q"i^a^>on  and  settlement  of  the  esUtes. 

joined  bv  her  husband,  Francisco  Noya;  Courts  —  probate   Jurifldictlon  —  Porto 

Juan  R/Garzot  and  Faustino  R.  Fuertes,  RIoan  courts. 

Copartners  under  the  firm  name  of  Gar-  5.  The   Porto   Rican    courts,   as   an   inci- 

aot   &   Fuertes;    Catalina  Romaguera,   et  dent  of  their  general  and  probate  authority, 

al.,  Appts.  a"d  their  power  over  all  personal  and  real 

V.  actions  concerning  decedents'  estates,   have 

MARIA  RIOS  DE  RUBIO.     (No.  604.)  J""sdiction    to  ,  *l^t^/];"»n%  ^^'lh*^t^^^^    a^  *^^' 

^  cedents  estate  has  been   closed  by  a   fam- 

«      o.    ^    T>        X    .      -.    «o«  o/./.  V  '*y  settlement  which  is  attacked  as  fraudu- 

( See  S.  C.  Reporters  cd.  283-306.)  lent,    to    determine    whether    the    property 

transferred  to  the  widow  by  such  settlement 

Appeal  —  from      Porto      Rico      district  still  remains  a  part  of  the  estate,  and  to 

court  — review  of  facts.  liquidate   and   settle  the   community   exist- 

1.  Only  matters  of  law  can  be  considered  ing  between  the  husband  and  wife, 
by  the   Federal  Supreme  Court  on  the  ap- 
peal   authorized    by    the    act    of    April    12.  r>j        ,^|     |^.,    «^.  , 
1900   (31   Stat,  at  L.  85,   chap.  191),  §  35,  ^^''^'  ^**'  *^^'  ^^*J 
to  be  taken  from  the  district  court  of  the  ,    ^  ,               ««     ««       « 

United  States  for  the  district  of  Porto  Rico  Argued    February    27,    28,    1908.      Decided 

in   the  same  manner  and   under   the  same  April   6,   1908. 
regulations  as  from  the  supreme  courts  of 

the  territories.  A  PPEALS  from  the  District  Court  of  the 

Parties  —  necessary  defendants.  ^^  United  States  for  the  District  of  Porto 

2.  The  mother's  estate  and  her  children  Rico  to  review  a  decree  setting  aside,  for 
by  a  second  marriage  are  necessary  par-  fraud,  a  family  settlement  and  the  title 
ties  defendant  to  a  bill  which  seeks  to  set  which  apparentlv  flowed  therefrom,  avoid- 
aside   for   fraud   a  family   settlement   made  j^g  collaterallv  decrees  of  the  Porto  Rican 

between  the  mother  and  the  children  of  the  „_„_a„  «„„«^^„;„„  i.i.„  «««,«  ««j  »^4«:..^»<.:j« 

^     .             .           ,               1    i.1       x-i.1         u-  u  courts  concerninff  the  same,  and  settincr  aside 

first    marriage,    to    annul    the    title    which  ,           j    •       •  a         *  au    ±-^1                  ^i 

apparentlv   llowed   therefrom,   to  avoid   col-  ''ales  made  m  virtue  of  the  title  apparently 

laterally  decrees  of  the  Porto  Rican  courts  vested    by    the    settlement.      Reversed    and 

concerning  the  same,  and   to  set   aside,  as  remanded  with  directions  to  dismiss  the  bill 

simulated  and   fraudulent,   the  sales    made  for  want  of  jurisdiction. 

in  virtue  of  the  title  apparently  vested  by  See  same  case  below,  on  motion  to  vacate 

the  settlement,  where  such  bill,  though  al-  decree,  2  Porto  Rico  Fed.  Rep.  189. 

leg,ng  that  the  property  transferred  to  the  jy^^  fj^^^s  are  stated  in  the  opinion. 

m'jther  by  such  settlement  was  acquired  by 

the    husband    by    inheritance,    contains    no  Messrs.  X.  B.  K.  Pettinglll  and  Creorge 

averment  concerning  the   property  allotted  H.    Lamar  argued   the  cause   and    filed  a 

ic  the  daughters  which  tends  to  rebut  the  brief  for  appellants. 

legal   presumption  of  community  as  to  the 

property  acquired   during  marriage,   which  Messrs.    Frederic    D.    McKenney    and 

the  bill  seeks  to  administer  and  distribute.  Francis  H.   Dexter  argued  the  cause  and 

Evidence  — Judicial  notice.  filed  a  brief  for  appellee. 

3.  Judicial  notice  is  taken  by  the  Federal 

Supreme    Court    that    the    distinctions    be-  i^^    Justice  White  delivered  the  opinion 

tween  law  and  equity,  in  a  technical  sense,  ^^£  ^j^^  court: 

do   not   obtain   in   the   local   law   of   Porto  -,,         „     '    i             i              j.  i        v     ai. 

R^co  These  several  appeals  were  taken  by  the 

^     '                —  ^      *    .     1  ji  *•             various  appellants  from  the    same    decree. 

Courts  — conflict   of   Jurisdiction  — pro-  „,    ,.        5   *  4.1   ^  *      *u        m.    *            •  * 

bate  matters -district  court  of  Porto  We  d  spose  of  them  together.    The  transcript 

1^1^^  IS  voluminous  and  confused.    Following  the 

4.  The  district  court  of  the  United  order  of  the  court  below  and  the  direction 
States  for  the  district  of  Porto  Rico  has  of  the  counsel  for  all  the  appellants,  not  ob- 
no  jurisdiction  of  a  bill  which  seeks  to  ad-  jected  to  by  the  counsel   for  the  appellee, 

^"t;? 1 1 7r~: :     .   ,.  ,.          ,  the  transcript  contains  all  the  proceedinss. 

Note. — As    to    appellate    jurisdiction    of  ,,  .,     .     ..'^           ir      j    *  au    v      •       ? 

Federal   Supreme   Court  over    Porto   Rican  all  the  testimony  offered  at  the  hearing  to- 

courts— see  note  to  Garrozi  v.  Dastas,  61  L.  gether  with  the  opinion  as  well  as  the  elab- 

ed.   U.  S.  369.  orate  findings  of  fact  and  conclusions  of  law 

TO^  sot  U.  S. 


1007. 


Gabzot  ▼.  RioB  De  Rubio. 


284-2M 


by  whicK  the  court  below  disposed  of  the 
case.  The  many  assignments  of  errors  pro- 
ceed upon  the  assumption  that  every  ques- 
tion arising  from  the  transcript  is  open  for 
our  consideration. 

Our  power  to  review  is  derived  from  S  35 
of  the  act  of  April  12,  1000  (31  Stat,  at  L. 
85,  chap.  191),  which  provides  "that  writs 
of  error  and  appeals  from  the  final  decisions 
of  .  .  .  the  district  court  of  the  United 
States  [for  Porto  Rico]  shall  be  allowed  and 
may  be  taken  to  the  Supreme  Court  of  the 
United  States  in  the  same  manner  and  un- 
der the  same  regulations  ...  as  from 
the  supreme  courts  of  the  territories  of  the 
United  States."  Our  jurisdiction  over 
causes  coming  from  the  territories  generally 
was  thus  stated  in  Idaho  &  O.  Land  Improv. 
Co.  V.  Bradbury,  132  U.  S.  509,  513,  33  L. 
ed.  433,  430,  10  Suf).  Ct.  Rep.  177,  178: 

"Congress  has  prescribed  that  the  appel- 
late jurisdiction  of  this  court  over  *judg- 
ments  and  decrees*  of  the  territorial  courts, 
•in  cases  of  trial  by  jury,  shall  be  exercised 
by  writ  of  error,  and  in  all  other  cases  by 
appeal;*  and  *on  appeal,  instead  of  the  evi- 
dence at  large,  a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special  verdict, 
and  also  the  rulings  of  tlie  court  on  the  ad- 
mission or  rejection  of  evidence  when  ex- 
cepted to,  shall  be  ninde  and  certified  by  the 
court  below/  and  transmitted  to  this  court 
with  the  transcript  of  the  record.  Act  of 
April  7,  1874,  chap.  80,  §  2,  18  Stat,  at  L. 
27,  28." 
05]  *And,  as  pointed  out  in  the  same  case, 
(p.  513),  followed  since  in  a  long  line  of 
cases : 

"Tiie  necessary  effect  of  this  enactment  is 
that  no  judgment  or  decree  of  the  highest 
c»ourt  of  a  territory  can  be  reviewed  by  this 
court  in  matter  of  fact,  but  only  in  matter 
of  law.  As  observed  by  Chief  Justice 
\\aite:  *We  are  not  to  consider  the  testi- 
mony in  any  case.  Upon  a  writ  of  error, 
we  are  confined  to  the  bill  of  exceptions,  or 
fiuestions  of  law  otherwise  presented  by  the 
record;  and,  upon  an  appeal,  to  the  state- 
ment of  facts  and  rulings  certified  by  the 
court  below.  The  facts  set  forth  in  the 
statement  which  must  come  up  with  the  ap- 
peal are  conclusive  on  us.'  Hecht  v.  Dough- 
ton,  105  U.  S.  235,  236,  26  L.  ed.  1018." 

While  the  suggestion  that  because  there  is 
no  intermediate  reviewing  court  between  this 
and  the  district  court  of  the  United  States 
for  Porto  Rico,  differing  from  what  is  gen- 
erally the  case  in  the  territories  of  the 
United  States,  a  wider  scope  of  authority 
should  exist  in  reviewing  by  appeal  the  de- 
crees of  the  district  court  of  Porto  Rico, 
may  have  cogency,  it  affords  no  ground  for 
disregarding  the  plain  command  of  the  stat- 
ute of  1874,  which  is  here  applicable,  as  ex- ' 
52  fj.  ed. 


pounded  by  many  previous  decisions  of  this 
court.  It  follows  that  the  greater  part  of 
the  transcript  is  superfluous,  and  we  there- 
fore disregard  it  and  confine  our  attention 
to  such  legal  questions  as  necessarily  arise 
on  the  face  of  the  record;  viz.,  to  rulings 
concerning  the  rejection  or  admission  of  tes- 
timony, duly  excepted  to,  and  to  the  suffi- 
ciency of  the  findings  to  sustain  the  legal 
conclusion  or  decree  based  on  them. 

The  sole  complainant,  Marfa  Rios  de  Ru^ 
bio,  a  widow,  was  averred  to  be  "a  resident 
of  San  Juan,  Porto  Rico,  and  a  loyal  sub- 
ject of  the  King  of  Spain."  There  was  no 
specific  traverse  of  this  averment.  The 
court  expressly  found  "that  the  citizenship 
and  residence  of  the  parties  was  as  alleged 
in  the  bill  of  complaint."  After  the  find- 
ings of  fact  had  been  made  and  the  decree 
entered,  and  after  an  appeal  by  one  of  the 
parties,  other  of  the  defendants  who  had 
initiated  appeals,  but  had  not  perfected 
them,  moved  for  an  extension  of  time  to 
|)erfect  *  their  appeals  and  for  an  opening  of  [206] 
the  decree,  on  the  ground  that  when  the  bill 
was  filed  complainant  was  not  a  citizen  of 
Spain,  but  of  Porto  Rico,  and  therefore  the 
court  never  had  jurisdiction  of  the  case. 
This  motion  was  entertained  by  the  judge 
then  presiding,  who  succeeded  in  ofTice  the 
judge  by  whom  the  cause  was  tried.  After 
hearing  the  evidence  offered  by  both  parties 
and  analyzing  the  same,  it  was  found  that 
the  complainant  was  a  citizen  of  Spain,  as 
alleged.  The  motion  to  reopen  was  there- 
fore denied.  Without  stopping  to  review  the 
elaborate  discussion  of  the  subject  on  be- 
half of  the  appellants,  we  content  ourselves 
with  saying  that  we  think  the  facts  upon 
which  the  court  based  its  action  sustain 
that  conclusion,  and  therefore  the  conten- 
tion as  to  want  of  jurisdiction,  because  of 
the  alleged  ab.sence  of  Spanish  citizenship 
of  the  complainant,  is  without  merit. 

In  approaching  the  merits  we  put  out  of 
view  for  the  moment  the  many  asBignments 
of  error  which  are  addressed  to  rulings  of 
the  court  admitting  or  rejecting  evidence, 
and  reserve  for  ulterior  determination 
whether,  in  view  of  the  state  of  the  record, 
such  objections  are  open,  and,  if  they  are, 
whether  any  of  them  are  well  taken. 

In  order  to  a  clear  understanding  of  the 
origin  of  the  controversy,  we  state  the  facts 
out  of  which  it  arose,  confining  ourselves  to 
those  shown  by  the  pleadings  or  documents 
made  a  part  thereof  or  established  by  the 
findings  below. 

Jos^  Marfa  Rios  and  Manuela  Outman 
were  married  in  Porto  Rico  in  1866.  There 
being  no  marital  contract  to  the  contrary, 
a  legal  community  of  property,  as  defined 
in  the  Spanish  law,  supervened  between  the 
spouses. 
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The  wife,  at  the  time  of  the  marriage, 
had  8,000  pesos  of  separate  money  and  the 
husband  about  half  t^t  amount.  During 
the  nine  years  which  intervened  between  the 
marriage  and  September  8,  1875,  the  hus- 
band had  become  the  owner  of  various  pieces 
of  real  estate,  seven  or  eight  of  which  were 
situated  in  the  district  of  Naguabo,  and  one, 
or   maybe   two  or  more,  in  the  district  of 

[287]IIumacao.  On  September  •S,  1875,  the  hus- 
band, Rios,  died,  leaving  surviving  him  his 
widow,  Manuela,  and  three  minor  children, 
the  issue  of  the  marriage;  vie.,  two  daugh- 
ters, the  one  Pctronila  and  the  other  Maria, 
and  a  son,  Jos^.  On  the  night  of  his  death 
the  husband  executed  a  power  of  attorney, 
authorizing  his  wife  to  make  a  last  will  on 
his  behalf,  and  on  September  12  following, 
in  virtue  of  this  power,  the  wife  executed 
the  will.  As  the  document  was  in  no  respect 
dispositive,  but  purely  declaratory  of  the 
rule  of  legal  succession,  its  efTcct  on  this 
controversy  may  be  put  out. of  view.  By  the 
law  of  Spain  the  three  children  were  the 
heirs  of  the  estate  of  their  father,  less  the 
mother's  r>Iiare  of  the  community  estate,  if 
any,  subject  to  the  usufruct  of  the  mother  on 
her  husband's  estate,  and  subject  to  a  marital 
fourth  in  favor  of  the  wife,  if  the  circum- 
stances juHtified  such  an  allowance.  The 
widow  instituti'd  the  necessary  preliminary 
probate  proceed in«,'s  in  the  proper  court  to 
open  the  estate,  and  became  executrix  and 
the  tutrix  of  her  minor  children  and  usu- 
fructuary of  their  estate,  and,  in  one  or  both 
capacities,  went  into  possession  and  control 
of  the  entire  -property,  including  in  such 
property  her  community  estate,  if  any  there 
was.  Two  years  after  the  widow  married 
Miguel   Bustelo. 

In  November,  1887,  Jos6,  the  son  by  the 
first  marriaj.^e,  being  yet  a  minor,  died  in- 
testate, and  his  mother,  Manuela,  instituted 
in  the  proper  court  i)roceedings  concerning 
the  estate  of  her  deceased  son.  It  may  be 
conceded  that  the  mother,  as  the  immediate 
ascendant,  was  the  sole  heir  of  the  son,  to 
the  exclusion  of  the  sisters,  the  estate  taken 
by  her,  however,  being  only  usufructuary  in 
character,  since  at  her  death,  as  the  estate 
of  the  son  had  come  to  him  as  part  of  his 
paternal  inheritance  (the  succession  of  his 
father),  it  reverted  to  the  sisters,  children 
of  the  father,  because  of  the  principle  of  the 
Spanish  law  which  took  into  account  the 
source  whence  the  estate  of  the  son  had  been 
derived,  for  the  purpose  of  regulating  its 
transmission  by  death. 

In  1890  the  daughter  Marfa  married  one 
Rubio,    and    in    1898    Petronila,    the   other 

IS88]daughter,  married  one  Noya.  In  the  *mean- 
while  five  children  were  bom  of  the  mar- 
riage between  Manuela  Gutman  and  Buste- 
lo,  and  the  latter  died,  leaving  surviving 
Jt6 


him  his  widow  and  these  five  children. 
From  the  death  of  the  first  husband,  in 
1875,  to  January,  1901,  Manuela  Gutman 
possessed  and  controlled  all  the  property 
which  she  entered  into  i)os8ession  of  at  the 
date  of  the  death  of  her  first  husband,  with- 
out rendering  accounts  of  her  administra- 
tion to  the  court  in  which  the  estate  had 
been  opened,  although  that  court  had  full 
power  to  control  and  direct  her  administra- 
tion. 

The  daughters,  before  their  marriage,  gen- 
erally lived  with  their  mother  and  were  edu- 
cated and  supported  by  her,  and  after  their 
marriage  received  some  allowance  for  their 
support,  the  extent  of  which  need  not  be 
considered.  It  is  undoubted  that  after  their 
marriage  dissatisfaction  on  the  part  of  the 
daughters  and  their  husbands  ensued  because 
of  the  failure  of  the  'motlipr  to  account 
and  finally  settle  the  estate  of  the  father. 
This  dissatisfaction  culminated  a  short 
while  before  January  1,  1901,  by  the  bring- 
ing of  a  suit  in  the  district  court  of  Porto 
Rico,  in  which  the  succession  of  the  father 
was  pending,  seeking  to  compel  the  mother 
to  account  and  distribute  the  estate.  In 
this  suit  the  daughters  were  both  repre- 
sented by  their  attorney,  Mr.  Cuadra. 
Shortly  after  the  commencement  of  this  pro- 
ceeding an  asserted  understanding  was  had 
between  the  mother  and  her  daughters  for 
the  entire  settlement  of  all  matters  relative 
to  the  property  which  had  come  into  her  pos- 
session and  under  her  control,  as  the  result 
of  the  death  of  her  husband  and  her  minor 
son,  the  issue  of  the  first  marriage. 
The  settlement  was  embodied  in  a  writing 
dated  the  16th  day  of  January,  1901,  and 
signed  by  the  parties  and  witnesses,  among 
these  witnesses  being  Mr.  Cuadra,  the  law- 
yer of  the  two  daughters,  and  Mr.  Landron, 
a  lawyer  who  represented  the  mother  in  the 
negotiations  which  preceded  the  agreement 
The   agreement,   which    is   in   the   margin.f 

tFirst.  Doila  Manuela  Gutman,  widow  of 
Bustelo,  in  her  own  proper  right  shall  deliver 
immediately  to  her  daughters  by  her  first 
marriage,  named  Dofla  Marfa  Guadalupe 
UioH,  widow  of  Rubio,  and  Doiia  Petrolina 
Patricia  Rios  de  Noya,  all  the  lands  and  tene- 
ments comprised  in  the  plantation  known  as 
"San  Jos4  de  las  Mulas,"  situated  in  this 
jurisdiction,  with  the  exception  of  a  lot  of 
land  40  cuerdas  in  extent,  belonging  now  to 
the  succession  of  her  second  husband,  Mr. 
Bustelo,  and  acquired  by  said  succession  at 
a  public  auction. 

Second.  In  the  same  manner  Sefiora  Gut- 
man shall  immediately  deliver  to  the  above- 
named  daughters  of  her  first  marriage  the 
lands  which  form  the  estate  called  "Culo 
Prieto,"  in  the  jurisdiction  of  Naguabo. 

Third.  Dofla  Manuela  Gutman  shall  re- 
tain for  herself,  and  as  aole  and  exclusif* 
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8t]purported  *by  way  of  transaction  to  adjust 
all  controversies  as  to  the  property  between 
the  mother  and  daughters,  and,  to  accom- 
plish this  purpose,  transferred  to  the  moth- 

•0]erinfull  ownership  •certain  described  prop- 
erties, left  by  the  first  husband,  situated  in 
the  district  of  Naguabo,  and  to  the  two 
daughters  in  joint  equal  undivided  owner- 
ship a  certain  estate  situated  in  Naguabo, 
and  also  a  much  larger  estate  situated  in 
Humacao,  both  of  which  also  at  the  death 
of  the  first  husband  stood  in  his  name  and 
had  passed  into  the  possession  of  his  widow, 
in  virtue  of  her  administration  or  usu- 
fruct. 

In  April,  1901,  Mr.  Cuadra,  as  the  attor- 
ney of  the  daughters  Marfa  and  Petronila, 
and  Mr.  Landron,  as  the  attorney  of  the 
mother,  Manuela,  instituted  in  the  district 
court  of  Humacao  a  proceeding  under  the 
Spanish  mortgage  law  to  have  the  legal  ti- 
tle to  the  property  referred  to  in  the  agree- 


ment put  of  record.  The  prayer  was  that 
the  property  referred  to  in  the  agreement 
and  thereby  transferred  to  the  mother  be 
placed  of  record  in  her  name  as  the  full 
owner  thereof,  and  that  the  property  re- 
ferred to  in  such  agreement,  transferred  to 
the  two  daughters,  be  placed  in  their  names 
as  the  full  owners.  Conformably  to  *  the  [291] 
Spanish  law,  citation  was  issued  to  other 
vicinal  owners,  and  publication  in  the  of- 
j  ficial  gazette  of  a  notice  of  the  application 
was  made  under  the  order  of  the  court. 
Before  the  application  was  acted  upon  by 
the  court,  Cuadra  withdrew  as  the  counsel 
of  record  for  the  daughter  Marfa,  and  Mr. 
Juan  F.  Vias  appeared  on  the  record  as  her 
attorney,  and  filed  in  her  behalf  what  is 
styled  "in  opposition  to  the  proceedings." 
The  motion  by  which  this  was  done  prayed 
that  the  "said  proceeding  ...  be  ap- 
proved in  its  main  part,  with  the  expressed 
declaration  that  the  properties  acquired  by 


owner  with  all  property  rights,  all  the 
lands  that  may  be  found  remaining  in  the 
jurisdiction  of  Naguabo,  left  at  the  death 
of  hvv  lirst  husband,  Don  Jos^  Rios  y  Ber- 
rios,  or.  apjiroximately  900  cuerdas. 

Fourth.  In  view  of  the  fact  that  by  this 
instrument  the  co-ownership,  existing  until 
now,  in  the  hereditary  estate  left  at  the 
death  of  the  intestate,  Don  Jos^  Rios  y 
Berrios,  becomes  finally  dissolved,  it  is  by 
this  settlement  understood  and  airreed  that 
each  contracting  party  hereto  becomes  the 
exclusive  owner  of  her  share  without  reser- 
vation or  limitation  of  any  kind. 

Fiftli.  As  soon  as  this  settlement  shall  be 
signed  before  witnesses  by  the  contracting 
parties,  without  prejudice  to  its  being  con- 
verted into  a  public  document  within  the 
space  of  forty-eight  hours  following  the  day 
of  its  date,  or  as  soon  as  the  notarv  of  this 
town  may  return  to  his  office,  the  lawyers 
of  Mrs.  Gutman  and  her  daughters  shall 
put  a  stop  to  all  their  mutual  judicial  pro- 
ceedings, not  only  as  to  the  voluntary  suit 
touching  the  estate  of  Don  Jos4  Rios  y  Ber- 
rios, but  also  as  to  all  collateral  and  appel- 
late matters. 

Sixth.  The  lawyers,  Jo84  Marfa  Cuadra 
and  Rafael  Lopez  Landron,  the  first  repre- 
senting Dofia  Marfa  Guadalupe  and  Dofia 
Petronila  Patricia,  and  the  second  repre- 
senting Dofia  Manuela  Gutman,  become 
hereby  obliged  to  conclude  this  settlement 
in  a  manner  which  shall  carry  the  same  to 
conclusion  without  loss  of  time,  so  as  to 
leave  each  interested  party  in  full  posses- 
sion of  what  belongs  to  her  by  this  agree- 
ment, and  furnished  with  their  respective 
titles  of  property  as  inscribed  in  the  books 
of  the  registry,  free  from  every  charge  and 
lien. 

Seventh.  The  expenses  of  this  settlement, 
that  is,  the  deeds,  the  expenses  of  registra- 
tion, the  means  of  ratifvinsf  this  settlement 
before  the  courts,  aside  from  the  fees  of  the 
52  li.  ed. 


lawyers,  shall  be   to  the  exclusive  account 
of  Dof^a  Manuela  Gutman. 

Eighth.  Moreover,  on  the  occasion  of  this 
arrangement,  which  the  interested  parties 
esteem  as  highly  convenient,  Dofia  Maria 
and  Dofia  Petronila  find  themselves  satis- 
fied with  the  correctness  observed  by  their 
mother  in  the  very  troublesome  duty  of  pre- 
serving so  large  an  estate  for  the  term  of 
so  many  years,  in  spite  of  the  very  serious 
difficulties  overtaking  the  estate;  the  said 
Mrs.  Gutman  reserves  to  herself  the  right 
to  present  to  her  daughters  solemn  jiroof  of 
the  honesty  with  which  she  has  acted  up  to 
this  day,  and  a  detailed  and  approved  state- 
ment of  the  very  grave  misfortunes  against 
which  the  estate  has  struggled  during  the 
long  time  in  which  she  has  administered  it. 
Ninth.  Because  of  her  being  better  ac- 
quainted than  any  other  of  the  interested 
parties  with  the  claims  of  all  kinds  which 
may  now  be  pending  or  are  to  be  estjib- 
lished  in  favor  of  the  estate  left  at  the 
death  of  Don  Jos6  Marfa  Rios  y  Berrios, 
Mrs.  Manuela  de  Gutman  is  commissioned 
to  continue  or  begin  such  reclamaciones 
within  the  shortest  time  possible,  it  being 
well  understood  that  the  amounts  obtained 
from  these  claims  shall  be  considered  into 
three  equal  parts  for  the  advantage  and 
use  of  Mrs.  Gutman  and  her  said  two  daugh- 
ters by  her  first  husband. 

Thus  the  three  contracting  parties  sign 
before  the  witnesses  who  are  present  and  the 
lawyers,  who  likewise  subscribe  the  same 
as  parties  thereto,  in  Humacao  this  16th  day 
of  January,  1901. 
(Signed) 

Manuela  G.,  Widow  of  Bustelo. 

Maria  Rios,  Widow  of  Rubio. 

Petronila  Patricia  Rios  de  Noya. 

Lawyer  Jos4  Marfa  Cuadra. 

Lawyer  Rafael  Lopez  Landron. 

Francisco  Noya. 

M.  Argueso. 

Jesus  Almiroty. 
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Dofia  Manuela  Gutman  are  8o  acquired  as 
heir  ab-intestate  of  her  son  Jos^  Rios  Gut- 
man,  and  those  belonging  to  his  client  and 
to  her  sister  .  .  .  from  the  inheritance 
of  their  deceased  father  .  .  .  and  that, 
in  case  that  this  decision  should  not  be 
deemed  proper,  then  that  the  approval  of  the 
proceedings  brought  be  absolutely  denied, 
for  the  reason  that,  in  the  petition,  the  true 
title  of  the  acquisition  of  the  properties  ad- 
judicated to  the  petitioner  Sefiora  Gutman, 
widow  of  Bustelo,  is  not  set  forth  therein.'' 
In  addition,  in  the  record  of  the  proceeding 
it  is  recited  that,  for  the  purpose  of  the 
decision  of  the  opposition  which  he  made  to 
the  application  for  the  registry  of  the  titles 
in  accordance  with  the  agreement,  the  law- 
yer of  Marfa,  Mr.  Vias,  "accepted  as  his 
own  the  evidence  proposed  by  lawyers  Lopez 
Landron  y  Cuadra,  with  the  addition  of 
such  documentary  evidence  as  was  filed  by 
him  and  is  attached  to  the  record,  which 
said  evidence  was  admitted.'*  The  court,  on 
November  16,  1901,  allowed  the  i)etition  for 
the  registry  of  title  accoi'ding  to  the  agree- 
ment, and  overruled  the  op]iosition.  The 
considerations  which  led  the  court  to  its 
conclusion  were  thus  stated  by  it: 

"Whereas,  in  accordance  with  the  provi- 
sions of  ii  1809  and  1816  of  the  Civil  Co<ie, 
a  compromise'  agreed  upon  and  adjusted  be- 
tween capable  |)er8ons  upon  a  licit  matter 
is  not  only  a  valid  and  efficient  contract, 
but  it  further  has  for  the  contracting  par- 
ties the  authority  of  rea  judicata;  and 
"Whereas,  the  opposition  to  proceedings 
[292]of  dominio  authorized  *by  §  396  of  the  mort- 
gage law  is  that  of  third  persons  cited  for 
the  proceeding  and  introduction  of  evidence, 
and  in  no  manner  can  such  opposition  be 
made  by  any  of  the  parties  soliciting  the 
said  dominio;  and 

"Whereas,  Dofia  Manuel  Rios,  I  mean 
Dofia  Marfa  Kios,  widow  of  Rubio,  is  one  of 
the  solicitors  of  the  said  proceeding,  she 
has  signed  the  compromise  which  is  the  ba- 
sis for  instituting  the  said  proceeding,  she 
has  agreed  upon  the  adjudication  to  each  of 
the  interested  parties  according  to  the  terms 
of  the  compromise  (clauses  3  and  4),  she 
has  accepted  as  her  own  the  corroborative 
evidence  of  the  very  facts  of  the  compro- 
mise, and  she  cannot  exercise  legally  against 
her  own  acts  such  actions  as  could  be  ex- 
ercised by  strange  persons  to  the  institu- 
tion of  dominio  proceedings;  and 

"Whereas,  it  is  left  to  the  court  to  con- 
sider the  weight  of  the  evidence  introduced 
and  the  allegations  made  approving  or  dis- 
approving the  claims  made  and  making  the 
declarations  that  the  dominio  has  been  jus- 
tified; and 

"Whereas,  the  court,  after  a  considera- 
tion of  the  true  value  and  extent  of  the  evi- 
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dence  introduced,  it  is  of  the  opinion  that 
a  writ  of  approval  of  this  proceeding  should 
issue.*' 

The  daughter  Marfa  prosecuted  an  ap- 
peal to  the  supreme  court  of  Porto  Rico, 
sitting  as  a  court  of  cassation. 

We  do  not  refer  to  many  matters  discussed 
at  bar  concerning  the  relations  between  the 
mother  and  her  daughter  Marfa  which  took 
place  pending  the  appeal,  because  those  sub- 
jects are  not  referred  to  in  the  findings.    In 
April,  1902,  while  the  appeal  was  pending, 
the   mother,   Manuela,   sold   the   properties 
which  had  been  transferred  to  her  by  virtue 
of  the  agreement,  and  had  been  recorded  in 
her  name  as  full  owner,  to  Victor  Burset, 
who  had  married  one  of  her  daughters  by 
the  second  marriage.     Buset  in  turn   sold 
the   properties    to   Palmer,   and   mortgages 
were  put  upon  them.     Palmer  sold  some  of 
the  property  to  Garzot  and  Fucrtes,  and  a 
portion   of   the    land   was   sold   by   him   to 
Petronila,   the   sister   of   Marfa.      In   June, 
li)02,   Mrs.   Manuela  («utman   died,   and  in 
the  same  month  of  the  *same  year  the  ap-[29S] 
peal  taken  from  the  decree  of  the  district 
court,   ordering   the   titles   recorded    in   ac- 
cordance with   the  agreement,  was  affirmed 
by   the  supreme   court.     The   court,    in   its 
opinion,  after  reciting  the  appearance  and 
opposition   of  Marfa  to  the  application   to 
register  the  titles,  concluded  by  observing: 
"Considering  that  even  supposing  that  the 
construction  given  by  the  trial  court  to  ar- 
ticle 395  of  the  mortgage  law  was  errone- 
ous, in  holding  in  one  of  its  conclusions  of 
law  that  DoHa  Marfa  Rios  could  not  oppose 
the  proceeding  of  dominion  because  she  in- 
stituted it  in  conjunction  with  her  mother. 
Dona  Manuela,  and  her  sister,  Dofia  Petro- 
nila, the  reversal  of  the  order  appealed  from 
would  not  be  proper,  as  it  would  be  always 
sustained    by   the    essential    and    necessary 
foundation  of  the  same,  which  is  the  declara- 
tion made  by  the  district  court  of  Humacao 
of  having  been  proven  the  dominion  of  the 
properties  in  question,  without  any  limita- 
tion or  reservation  wliatsoever,  which  dec- 
laration cannot  be  discussed  in   cassation, 
because    the   appeal   of   cassation    was    not 
founded  upon  paragraph  7  of  article   1690 
of  the  Law  of  Civil  Procedure.    Considering 
that  the  order  appealed  from  conforms  to  all 
the  claims  made  by  the  parties,  and   does 
not  grant  more  than  was  prayed  for,  as  it  it 
thereby  granted  the  prayer  made  by  Dofia 
Manuela  Gutman,  and  her  daughters,  Dofia 
Marfa  and  Dofia  Petronila,  in  the  petition 
instituting  the  ex  parte  proceeding  of  do- 
minion, and  the  claim  made  by  Dofia  Marfa 
through  her  attorney,  Don  Juan  F.  Vias,  it 
denied." 

Again,  we  do  not  stop  to  consider  many 
matters  referred  to  by  counsel  which  it  is 
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deemed  conclusively  show  that  the  daughter 
Marfa  accepted  the  decision  of  the  supreme 
court  as  final,  and  acted  upon  the  assump- 
tion that  she  was  the  owner  of  property  al- 
lotted to  her  by  the  agreement,  because  the 
matters  thus  relied  upon  are  also  but  a 
liart  of  the  evidence,  and  not  embraced  in  the 
findings  below  made.  About  one  year  after 
the  death  of  the  mother  and  the  decision  of 
the  supreme   court  of  Porto  Rico,   the  bill 

>4]by  which  this  cause  was   •commenced  was 
filed  on  behalf   of    the    daughter   Maria,   al- 
leging herself  to  be  a  citizen  of  Spain.    The 
only  defendants  made  to  the  bill  were  her 
sister  Petronila,  Burset  and  his  wife,  Palmer 
and  his  wife,  Garzot  and  Fuertes,  and  sev- 
eral  others,  who,   it  was  alleged,   had  ac- 
quired an  interest  in  the  property  sold  by 
the  mother  to   Burset,  and  by  him   trans- 
ferred   as   above    stated.      Demurrers   were 
filed  by  some  of  the  defendants.    The  court 
allowed  the  bill  to  be  amended,  and  ordered 
that,  as  amended,  it  be  rewritten.     In  sub- 
stance  the   bill,   as    rewritten,    alleged   the 
di'ath  of  the  father,  the  leaving  of  the  three 
minor  children,  herself  included,  the  death 
of  the  brother,  and  the  taking  by  the  moth- 
er of  the  preliminary  probate  steps  to  ad- 
minister the  property,  and  the  death  of  the 
mother.     It  alleged  that,  at  the  time  of  his 
death,  the  father  had  left  certain  property, 
which   was  specifically  described,  the  prop- 
erty thus  described  being  only  that  which 
had  been  transferred  to  the  mother  bv  vir- 
tue  of  the  agreement.     It  was  alleged  that 
the  complainant  was  the  owner  of  an  undi- 
vided  half  of  the   property   thus  described 
as  heir  of  the  father  and  brotlier,  and  **that 
the  said  proi)erty  was  separate  property  of 
said  Jos6  Maria   Rios.   theretofore   derived 
by  inheritance  from  his  father  and  mother 
and  by  purchase  from  his  sisters  with  his 
separate  funds."     The  bill  then,  with  great 
amplitude,  alleged  a  conspiracy  and  combi- 
nation  between   the  mother  and  sister   Pe- 
tronila to  defraud  the  complainant  by  ob- 
taining a  title  to  the  property  described  in 
order  to  benefit  the  children  of  the  second 
marriage,    and    charged    that    the    lawyers 
Landron  and  Cuadra,  as  parties  to  this  con- 
spiracy, had  united  with   the   mother  and 
sister,  by  deceit  and   fraud,  to  secure  the 
agreement,  concealed  or  had  misrepresented 
its  contents,  and,  in  furtherance  of  the  same 
conspiracy,    prosecuted    the    proceedings    in 
the  courts  of  Porto  Rico.     It  then  alleged 
that,  in  execution  of  the  said  conspiracy,  the 
mother  had   sold  the   property   transferred 
to  her  after  the  decree  putting  the  title  in 
her  name  had  been  rendered  by  the  district 
court;  that  Burset,  the  purchaser  from  her, 
and  all  those  holding  under  him,  were  cog- 

|5]nizant  of  the  fraud  and  held  'fraudulent  and 
simulated  titles.  No  reference  was  made 
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in  the  bill,  except  inferentially,  to  the  prop- 
erty which  had  been  transferred  to  the  com- 
plainant by  the  agreement,  and  which  had 
been  put  in  her  name  in  virtue  of  the  de- 
cree of  registry.     The  bill  contained  an  al- 
legation that  a  copy  of  the  agreement  could 
not  be   produced  because  it   had   been   con- 
cealed from  the  complainant,  and  also  con- 
tained a  charge  that  the  mother  had  refused 
to  deliver  to  the  comftlainant  the  property 
which  had  been  transferred  to  ner  by  such 
agreement.     The  firayer  of  the  bill  was  for 
a  decree  recognizing  complainant  as  the  ab- 
solute owner  of  one  half  the   property  de- 
scribed in  the  bill, — that  is,  that  which  had 
been  transferred  to  the  mother;  the  annul- 
ment of  the  decree  of  the  district  court  of 
Porto   Rico,  executing   the  agreement;   the 
erasure  of  the  inscriptions  of  title  resulting 
therefrom,   and   for   the   annulment   of   the 
sale  to  Burset,  and  all  the  transfers  of  title 
by  sale,  mortgage,  or  otherwise  consequent 
thereon.     Shortly   afterwards   the  bill   was 
amended    by    detailed   averments,    charging 
that   the   proceedings  in   the  district  court 
of  Porto  Rico  for  the  registry  of  the  title 
were  wholly  void,  that  they  were  instituted 
by  Cuadra  in  the  name  of  the  complainant 
without  authority,  and  with  full  knowledge 
on    his   part   that  she   did   not   accept   the 
agreement,  and  conse()uently  not  only  that 
decree,  but   the   afiirmancc   thereof  by   the 
supreme  court  of  Porto   Kico,  was  without 
efl'ect  upon  the  rights  of  the  complainant. 
In  accordance  with  these  averments  a  prayer 
was    inserted,   asking    that    the   decrees   of 
both  the  Porto  Rican  courts  and  the  registry 
of   title   consequent   thereon   be   held   to  1)6 
void.     In  addition  it  was  prayed  "that  an 
account  be  taken  of  all  the  foregoing  prop- 
erties and  as-sets   [referring  to  the  proper- 
ties which  had  been  allotted  to  the  mother 
by   the   private  agreement],   and  all   other 
properties  in  which  complainant  may  have 
an  interest;  that  a  master  be  appointed  to 
take  such  accounting  and  ascertain  all  the 
property — real,    personal,    and    mixed — be- 
longing to  the  estate  of  Don  Jos^   Marfa 
Rios  and  Doila  Manuela  Gutman  and  Don 
Jo84  Rios  y  Gutman,  and  the  participation 
or  interest  tHerein  which  corresponds  *to  [296] 
your  oratrix,  and,  upon  the  filing  of  this  re- 
port, this  court  shall  decree  a  partition  and 
division  thereof  in  the  proportion  of  one  half 
to  your  oratrix,  and  shall  declare  by  iU  de- 
cree the  right  of  your  oratrix  as  aforesaid 
in  and  to  the  same."    Finally,  after  all  the 
testimony  was  closed,  just  prior  to  the  sub- 
mission of  the  cause,  the  court  allowed  an 
amendment    concerning    the    value    of    the 
pieces  of  property  described  in  the  bill,  and 
which  had  been  allotted  to  the  complainant 
by  the  private  agreement,  and  permitted  the 
striking  out  of  the  averment  that  some  of 
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those  properties  had  been  purchased  by  the 
father  from  his  sisters  with  his  separate 
funds. 

The  various  defendants  pleaded  res  ju- 
dicata, based  upon  the  decrees  of  the  dis- 
trict and  the  supreme  court,  putting  the 
agreement  of  record.  Petronila,  moreover, 
pleaded  a  judgment  asserted  to  have  been 
rendered  in  a  proceeding  which,  it  was  al- 
leged, had  been  brought  by  the  complainant, 
Marfa,  in  an  insular  district  court,  to  set 
aside  the  agreement.  Although  the  judg- 
ment thus  pleaded  purported  to  be  annexed 
to  the  plea,  it  was  not  so  annexed,  and  no 
reference  to  such  judgment,  if  any,  or  to  the 
suit  in  which  it  was  rendered,  is  contained 
in  the  findings  of  fact  below.  The  pleas 
having  been  overruled,  answers  were  filed 
traversing  all  the  charges  of  fraud  as  to 
the  agreement,  as  to  the  proceedings  to  en- 
force the  same,  and  as  to  the  sales  or  eon- 
tracts  concerning  the  property  which  that 
agreement  had  transferred  to  the  mother. 

The  court  decreed  the  agreement  to  be  void 
for  fraud.  It  decided  that  the  judgment  of 
the  district  court,  afhrmcd  by  the  supreme 
court,  was  void  for  the  same  reason.  It 
therefore  directed  the  erasure  from  the  pub- 
lic records  of  the  regies  try  of  title  which  had 
arisen  from  the  inscription  of  the  judg- 
ment. The  complainant  was  held  to  be  the 
perfect  owner,  not  only  of  an  undivided  half 
of  the  property  which  had  been  allotted  to 
the  mother  by  the  agreement,  and  which 
was  described  in  the  bill,  but  also  a  like 
owner  of  an  undivided  half  of  the  property 
which  tlie  agreement  had  allotted  to  her, 
and  it  was  directed  that  the  judgment  be 
[297]in6cribed  in  order  to  constitute  *a  muni- 
mint  of  title  to  the  property.  Among  the 
findings  of  fact  upon  which  the  decree  was 
based  was  one  finding  that  although  a  liqui- 
dation and  settlement  of  the  estates  of  the 
father,  mother,  and  son  had  been  prayed, 
such  settlement  was  not  essential,  as  full 
relief  could  be  afforded  without  an  account- 
ing. 

Before  coming  to  consider  such  of  the  as- 
signments of  error  as  are  within  ourt-)cog- 
nizance,  we  are  admonished  that  we  must 
first  determine  whether  the  necessary  parties 
are  before  us  to  justify  us  in  deciding  the 
case  on  the  merits.  And  this  inquiry  also 
involves  determining  whether  the  necessary 
parties  were  before  the  court  below  to  au- 
thorize it  to  make  the  decree  which  it  en- 
tered. 

Our  duty  in  the  matter  was  thus  stated 
in  Minnesota  ▼.  Northern  Securities  Ck>.  184 
U.  S.  199,  236,  46  L.  ed.  499,  516,  22  Sup. 
Ct.  Rep.  308,  322: 

"The  established  practice  of  courts  of  equi- 
ty to  dismiss  the  plaintifTs  bill  if  it  ap- 
pears that  to  grant  the  relief  prayed  for 
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would  injuriously  affect  persons  materially 
interested  in  the  subject-matter  who  are  not 
made  parties  to  the  suit  is  founded  upon 
clear  reasons,  and  may  be  enforced  by  the 
court,  sua  8\tontCj  though  not  raised  by  the 
pleadings  or  suggested  by  the  counsel. 
Shields  v.  Barrow,  17  How.  130,  15  L.  ed. 
158;  Hipp  V.  Babin,  19  How.  271,  278,  15 
L.  od.  033,  035;  Parker  v.  Winnipiseogee 
I^ke  Cotton  k  Woolen  Co.  2  Black,  545,  17 
L.  ed.  333." 

Again: 

"The  general  rule  in  equity  is  that  all 
persons  materially  interested,  either  legally 
or  beneficially,  in  the  subject-matter  of  a 
suit,  are  to  be  made  parties  to  it,  so  that 
there  may  be  a  complete  decree,  which  shall 
bind  them  all.  By  this  means  the  court  is 
enabled  to  make  a  complete  decree  between 
the  parties,  to  prevent  future  litigation  by 
taking  away  the  necessity  of  a  multiplicity 
of  suits,  and  to  make  it  perfectly  certain 
that  no  injustice  is  done,  either  to  the  par- 
ties before  it,  or  to  others  who  are  interested 
in  the  subject-matter,  by  a  decree  which 
might  otherwise  be  granted  upon  a  partial 
view  only  of  the  roal  merits.  When  all  the 
parties  are  before  the  'court  the  whole  ca8e[2f  8] 
may  be  seen;  but  it  may  not  where  all  the 
condicting  interests  arc  not  brought  out  up- 
on the  pleadings  by  the  original  parties 
thoroto.    Story,  E<i.'pi.  §  72." 

Wlu'ther  the  ntn^essary  parties  are  here 
or  were  before  the  court  below  involves  a 
consideration  of  the  case  in  a  fourfold  as- 
pect: First,  as  \o  the  agrrement:  second, 
as  to  the  clecrecs  of  the  district  and  supreme 
court;  third,  as  to  the  contracts  made  by  the 
mother  or  those  holding  under  her  in  con- 
sequence of  the  agreement  and  the  registry 
of  the  title  which  it  created ;  fourth,  as  to 
the  nature  and  character  of  the  rights  with 
which  the  agreement  was  concerned,  and  the 
cfTect  of  the  relief  sought  in  consequence  of 
the  prayer  for  the  annulment  of  that  agn'S- 
ment. 

The  agreement  was  made  between  the  com- 
plainant, her  sister,  Petronila,  and  the  moth- 
er. Now,  although  the  bill  was  brought 
after  the  mother's  death,  and  alleged  the 
existence  of  children  of  the  second  marriage, 
who  were,  of  course,  entitled  to  participate 
in  their  mother's  estate,  neither  the  estate 
of  the  mother  nor  such  children  of  the  sec- 
ond marriage  were  made  parties  to  the  cause. 
But  either  or  both  the  estate  and  these 
children  were  necessary  parties  to  the  de- 
termination of  the  rights  of  the  mother  un- 
der the  agreement.  It  is  no  answer  to  say 
they  were  not  because  the  property  with 
which  the  agreement  was  concerned  eame 
from  the  estate  of  the  first  husband,  in 
which  the  mother  and  her  children  of  ths 
second  marriage  had  no  interest,  since  such 
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an  assumption  but  disregards  the  nature  and 
character  of  the  title  created  by  the  agree- 
ment, and  therefore  presupposes    that    its 
validity  could  be  judicially  determined  in 
the  absence  of  the  parties  whose  rights  were 
necessarily  involved.    And  this  is  also  true 
as  to  the  judgments  of  the  district  and  the 
supreme  court  of  Porto  Rico.    The  mother 
was  not  only  a  party  to  those  judgments, 
but  a  beneficiary  thereof;  and  the  presence 
of  her  estate  or  heirs  was  essentially  neces- 
sary to  a  determination  of  whether  those 
judgments  were  the  result  of  fraud,  and  the 
99] nature  and  *extent  of  their  operation  upon 
the  recorded  title.    Manifest  also  is  it  that 
the  same  reasoning  is  controlling  as  to  the 
relief  which  the  bill  sought  concerning  the 
sale  made  by  the  mother  to  Burset  of  the 
property  transferred  to  her  by  the  agreement 
and   held  by  others   under  or  as  a  conse- 
quence of  that  sale.     We  say  this  because 
it  is  apparent  that  to  determine  the  validity 
of  the  sale  or  sales  in  the  absence  of  the  es- 
tate of  the  mother  or  her  heirs  would  be,  in 
elTect,  to  pass  upon  the  rights  of  the  estate 
or  heirs  without  a  hearing.    Demonstrative 
as  arc  the  forpgoing  considerations  as  to  the 
want  of  power,  in  the  absence  of  the  estate 
of  the  mother  or  her  heirs,   to  annul  the 
agreement  and  the  title  which  apparently 
flowed  therefrom,  and  to  collaterally  avoid 
the  decrees  of  the  Porto  Rican  courts  con- 
cerning the  same,  and  to  set  aside,  as  simu- 
lated and  fraudulent,  the  sales  made  in  vir- 
tue of  the  title  at  Jeast  apparently  vested 
by  the  agreement,  they  all  become  more  con- 
trolling when  the  nature  and  character  of 
the  rights  with  which  the  agreement  dealt 
are  taken  into  view.     Between  the  husband 
and  wife,  by  virtue  of  the  marriage,  in  the 
absence  of  a  contract  to  the  contrary,  a  legal 
community   supervened.     Porto    Rico    Civ. 
Code,   art.    1315.     And   although   the  Code 
was  not  in  force  in  186G,  when  the  marriage 
took  place,  the  same  rule,  as  we  have  already 
said,  was  then  controlling  under  the  more 
ancient  Spanish   law.     Partidas,  5  LI.   57, 
59.     See  also  the  statement  of  the  ancient 
Spanish  law  on  the  subject  in  Bruneau  v. 
Bruneau,   9    Mart.    (La.)    217.     The   com- 
munity thus  arising  by  operation  of  law  em- 
braced all  '*tlic  earnings  or  profits  indiscrim 
inatcly  obtained  by  either  of  the  consorts 
during    the    marriage."     Porto  Rico,   Civ. 
Code,   article    1392.     The   community   also 
embraced  all  ''property  acquired  during  the 
marriage  by  onerous  title  at  the  expense  of 
the  community  property,  whether  the  acqui- 
sition  is  made   for  the  community  or  for 
only  one  of   the   consorts."     Article   1401. 
Besides,  it  embraced  in  the  joint  ownership 
many  other  things  which  it  is  unnecessary 
to  enunierate,  and  which  arc  fully  set  out 
in  the  articles  of  the  Code  following  those 
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just  cited.  And  the  *Code,forthe  purpose[SOO] 
of  protecting  the  community  and  securing 
a  just  liquidation  of  the  respective  inter- 
ests in  the  same,  expressly  provides,  article 
1407,  that  "all  the  property  of  a  marriage 
shall  be  considered  as  community  property 
until  it  is  proven  that  it  belongs  exclusive- 
ly to  the  husband  or  to  the  wife."  Although 
the  presumption  thus  created  was  not  ex- 
pressed in  the  text  of  the  Partidas,  it  was 
from  ancient  times  a  part  of  the  Spanish 
law,  having  been  declared  in  Ley  203,  Del 
Estilo  (A.  D.  1566),  and  such  presumption, 
common  to  both  the  Code  Napoleon  and  the 
Louisiana  Code  (Code  Napoleon,  art.  1403; 
Louisiana  Code,  art.  2405),  was,  in  express 
terms,  embodied  in  Law  5,  title  4,  book  10, 
of  the  Novisima  RecopilaciOn.  In  speak- 
ing of  the  ancient  Spanish  law  on  the  sub- 
ject, in  Savenat  v.  Le  Breton,  1  La.  520,  522, 
the  court  said : 

"This  question  must  be  decided  according 
to  the  provisions  of  the  Spanish  laws  re- 
lating to  rights  which  subsist  in  the  mar- 
riage state  between  the  parties  to  the  matri- 
monial contract.  By  these  laws  everything 
purchased  during  the  marriage  fell  into  the 
common  stock  of  gains,  and,  at  the  death 
of  either  of  the  parties,  was  to  be  divided 
equally  between  the  survivor  and  the  heirs 
of  the  deceased.  And  this  effect  was  pro- 
duced whether  purchases  were  made  with 
the  money  or  capital  of  the  community,  or 
with  that  of  either  of  the  married  parties, 
whether  in  the  name  of  both,  or  that  of  one 
of  them  separately.  See  Febrero  add.  part 
2,  lib.  1,  chap.  4,  f  1,  no.  6." 

And  the  text  of  the  Novisima  concerning 
the  presumption  was  expounded  and  applied 
by  the  Supreme  Court  of  Spain  on  May  7, 
1868,  in  a  case  which  came  before  it  from 
Havana.  17  Jurisprudencia  Civil,  No.  124, 
pp.  435-439.  It  is  undoubted  that  all  the 
real  estate  to  which  the  agreement  related 
was  acquired  by  the  husband  after  the  mar- 
riage, and  therefore  was  controlled,  gener- 
ally speaking,  by  the  presumption  of  com- 
munity. True  it  is  that  the  bill,  as  orig- 
inally drawn,  alleged  that  some  of  the  prop- 
erty which  was  transferred  to  the  mother 
by  the  agreement  was  acquired  by  inherit- 
ance *by  the  husband,  and  others  by  pur- [SOI] 
chase,  and  that  just  before  the  hearing  the 
court  permitted  an  amendment  striking  out 
the  words  "by  purchase,"  so  as  in  effect  to 
cause  the  bill  to  allege  that  the  property 
transferred  to  the  mother  by  the  private 
agreement  had  been  acquired  by  the  husband 
by  inheritance.  But  no  averment  tending 
in  any  way  to  deflect  the  legal  presumption 
of  community  as  to  property  acquired  dur- 
ing marriage  was  made  concerning  the  prop- 
erty allotted  to  the  daughters  by  the  agree- 
ment, and  which  the  bill,  as  amended,  sought 
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to  administer  and  distribute.  This  being 
the  case,  it  follows  that  the  necessary  effect 
of  the  bill,  as  amended,  was  to  assert  that, 
notwithstanding  the  legal  presumption  of 
community,  the  interest  of  the  deceased  wife 
in  the  property  could  be  determined  with- 
out the  presence  of  her  estate  or  of  her  heirs 
who  were  directly  interested. 

It  do<'8  not  meet  this  difficulty  to  suggest 
that  the  effect  of  the  agreement  was  to  close 
tljo  question  of  community,  since  the  ground 
upon  which  the  relief  was  sought  was  that 
the  agreement  was  void.  Nor  is  there  merit 
in  the  suggestion  that  the  presence  of  the 
estate  of  the  mother  or  her  heirs  was  not 
neiM'ssary  because  the  court  below  found  as 
a  fact  either  that  there  was  no  community 
property,  or,  if  there  was,  that  no  account- 
ing or  liquidation  was  essential.  But  these 
findings  could  not  be  made  in  the  absence 
of  the  estate  of  the  mother  or  her  heirs 
without  in  effect  denying  a  hearing  to  those 
vitally  interested. 

While  the  considerations  previously  stated 
eMtablish  the  impossibility  of  affirming,  and 
the  necessity  for  reversing  and  remanding, 
they  also  engender  the  inquiry  whether,  in 
view  of  the  nature  and  character  of  the 
relief  sought  by  the  bill,  it  is  our  duty  to 
remand  for  a  new  trial,  or  with  directions 
to  dismiss  the  bill  because  of  an  inherent 
want  of  jurisdiction  to  give  the  relief  which 
the  bill  sought. 

Putting  out  of  view  for  a  moment  the 
avcniu'nts  and  prayer  of  the  bill  relating  to 
the  nullity  of  the  private  agreement,  and 
the  sales  nuide  of  the  property  which  was 
£302]transforred  by  that  •agreement  to  the  moth- 
er, we  think  it  is  patent  on  the  face  of  the 
bill  that  it  but  invoked  the  authority  of  the 
court  to  exercise  purely  probate  jurisdic- 
tion by  administering  and  settling  the  estate 
of  Hios,  the  estate  of  his  son,  and  that  of 
the  mother,  and,  as  an  incident  thereof,  to 
li(|ui<late  the  community  which  had  existed 
between  Rios  and  his  wife.  Indeed,  such 
was  exactly  the  substantive  relief  which  the 
l)ill  as  finally  amended  prayed.  As  by  the 
Itill  it  is  alleged  that,  on  the  death 
of  the  father  and  brother,  probate 
proec'edings  concerning  both  estates  had  been 
commenced  in  the  proper  Porto  Rican  court, 
it  results  that  not  only  did  the  bill  seek  to 
administer  the  estates  through  the  court 
below,  but  it  sought  also  to  do  so,  although 
the  estates  were  open  in  the  local  court 
and  subject  to  the  jK>wer  and  authority  of 
such  c(mrt.  In  establishing  a  civil  govern- 
ment for  Porto  Rico,  Congress,  scrupulously 
regarding  the  local  institutions  and  laws, 
by  j$  Mi  of  the  act  of  April  12,  1900  [31 
Stat,  at  L.  84,  chap.  191],  preser>-ed  the 
local  courts,  both  original  and  appellate, 
and  recognized  their  power  and  authority 
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to  deal  generally  with  all  matters  of  local 
concern.  In  creating,  by  the  34th  sectioii 
of  the  same  act,  the  district  court  of  the 
United  States  for  Porto  Rico,  the  jurisdic- 
tion and  power  of  that  court,  we  think  by 
the  very  terms  of  the  act,  were  clearly  fash- 
ioned upon  and  intended  to  be  made,  as  far 
as  applicable,  like  unto  the  jurisdiction  ex- 
ercised by  the  circuit  and  district  courts 
of  the  United  States  within  the  several 
states  of  the  Union.  It  is  true  that  the  ju- 
risdiction of  the  district  court,  resulting 
from  citizenship,  has  been  made  broader 
than  that  conferred  upon  the  circuit  and 
district  courts  of  the  United  States  within 
the  states.  But  this  does  not  tend  in  anv 
way  to  establish  that  it  was  the  purpose  of 
Congress,  in  creating  the  district  court  of 
the  United  States  for  Porto  Rico,  to  endow 
that  court  with  an  authority  not  possessed 
by  the  courts  of  the  United  States  (Farreil 
V.  O'Brien  [O'Callaghan  v.  O'Brien]  199  U. 
S.  89,  50  L.  ed.  101,  25  Sup.  Ct.  Rep.  727), 
to  exercise  purely  probate  jurisdiction  to 
administer  and  settle  estates,  in  disregard 
of  the  authority  of  the  local  court,  as  cre- 
ated and  defined  by  law. 

♦By  the  Porto  Rican  Code  of  Civil  Pro-[Sill 
cedure  (article  02,  paragraph  6),  power  to 
administer  estates,  both  testamentary  and 
intestate,  is  vested  in  the  judge  of  the  last 
place  of  residence  of  the  deceased.  That 
the  power  thus  conferred  is  exclusive  is 
shown  by  the  text  of  the  same  article  and 
by  the  comprehensive  grant  of  authority  em- 
braced in  the  provisions  of  the  Code  t^hich 
follow,  relating  to  the  settlement  of  both 
testamentary  and  intestate  successions. 
That  it  embraces  authority  to  entertain  and 
dispose  of  all  actions,  whether  real  or  per- 
sonal, necessarily  incidental  to  the  accom- 
plishment of  the  powers  granted  over  estates, 
is  shown  by  the  provisions  of  article  1001 
of  the  same  Code.  The  similarity  between 
the  provisions  of  the  Louisiana  Code  as  to 
the  community,  and  the  analogy  which  ob- 
tains between  the  provisions  of  the  Louisi- 
ana Code  of  Practice  and  the  Code  of  Civil 
Procedure  of  Porto  Rico,  concerning  the 
power  of  the  judge  or  court  charged  with 
the  administration  of  estates,  whether  tes- 
tamentary or  intestate,  especially  where 
questions  concerning  the  liquidation  of  a 
community  which  has  existed  between  hus- 
band and  wife  is  concerned,  make  pertinent 
the  observations  of  the  supreme  court  of 
Louisiana  in  Lawson  v.  Ripley,  17  La.  238, 
248,  where  it  was  said: 

"The  succession  of  the  husband  is  there- 
fore so  far  connected  with  the  communitv 
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as  to  form  together,  at  the  time  of  his  death, 
an  entire  mass,  called  his  estate,  which  is 
not  only  liable  for  the  payment  of  the  com- 
mon debts,  but  also  for  the  portion  of  the 
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wife  or  licr  lioirs  to  the  residue,  if  they  have 
not  renounced.  The  widow  or  her  repre- 
sentatives have  consequently  such  an  inter- 
est in  the  mass  of  the  estate  or  succession 
of  the  husband,  with  regard  to  whom  no  dis- 
tinction is  made  between  his  separate  prop- 
erty and  that  of  the  community  until  the 
net  proceeds  or  amount  of  the  acquests  and 
gains  are  ascertained,  that  their  assistance 
at  the  inventory  and  their  concurrence  at 
all  the  proceedings  relative  thereto,  which 
are  to  be  carried  on  contradictorily  with 
them,  are  generally  required.  All  such  pro- 
ceedings take  place  before  the  court  of  pro- 
04] bates,  who,  'according  to  law,  ban  exclusive 
jurisdiction  of  all  the  matters  concerning 
the  estate,  particularly  in  those  cases  where 
it  is  in  a  course  of  administration;  and  it 
does  not  occur  to  us  that  separate  proceed- 
ings can  properly  be  had  in  relation  to  the 
community  until,  after  the  settlement  of  the 
husband's  estate  and  the  payment  of  the 
common  debts,  a  division  of  the  residue  of 
the  acquests  and  gains  is  to  l>e  made  be- 
tween the  heirs  of  the  deceased  and  the 
surviving  spouse;  and  even  then  the  affairs 
of  the  husband's  estate,  administered  under 
the  control  and  supervision  of  the  court  of 
probates,  are  to  be  inquired  into  and  some- 
times  fully  investigated.*' 

True  it  is  that  by  article  1040  of  the  Por- 
to Rican  ('ode  of  C'ivil  Procedure  the  par- 
ties interested  in  an  estate  which  is  unset- 
tled and  under  the  dominion  of  the  proper 
court  are  given  jwwer  to  terminate  the  es- 
tate by  a  voluntary  agreement  between  them, 
and  that  such  may  have  been  the  effect  of 
the  agreement  between  the  parties  here  in 
question  if  the  same  was  valid.  But,  as  the 
bill  charged,  and  the  relief  which  it  asked 
was  based  upon  the  conception,  that  the 
agreement  was  void,  it  follows  that  the  re- 
lief which  the  bill  sought  could  only  have 
proceeded  upon  the  hypothesis  that  the  es- 
tate had  not  been  closed,  and  was  yet  sub- 
ject to  be  administered  in  the  proper  court. 
And  that  this  was  the  theory  of  the  bill  is 
shown  by  the  prayer  that  the  court  appoint 
a  master  to  liquidate  and  settle  the  estates. 

Coming  to  consider  the  subject  from  the 
point  of  view  of  the  averments  as  to  the 
nullity  of  the  agreement  and  the  fraudulent 
simulation  of  the  sales,  it  is  clear  that  the 
relief  sought  in  this  regard  was  merely  an- 
cillary to  the  prayer  for  the  liquidation  and 
settlement  of  the  estates.  As  we  take  ju- 
dicial notice  of  the  fact  that  the  distinctions 
between  law  and  equity  in  a  technical  sense 
do  not  obtain  in  the  local  law  of  Porto  Rico, 
and,  as  under  that  law  a  court  charged  with 
«2  li.  ed. 


I  the  administration  of  an  estate  is  one  of 
I  «^'eneral  as  well  as  probate  jurisdiction,  and 
has  full  power  over  all  personal  and  real 
:ictions  'concerning  the  estate,  it  follows  that[S05] 
the  local  court  had,  in  the  nature  of  things, 
j'owrr  to  determine,  as  an  incident  to  its 
:;(Mieral  and  probate  authority,  whether  the 
estate  had  been  closed  by  the  agreement,  and 
hence  to  decide  whether  that  agreement  was 
void,  and  had  also  jurisdiction  and  power 
to  determine  whether  the  property  which 
had  been  transferred  to  the  mother 
by  the  agreement  yet  remained  a  part 
of  the  estate,  and,  as  an  incident  to 
so  doing,  to  decide  the  questions  of 
fraud  and  simulation  which  were  alleged 
in  the  bill.  Of  course,  the  general  scope  of 
the  authority  which  the  court  then  possessed 
endowed  it  with  the  power  to  liquidate  and 
settle  the  community  which  existed  between 
the  husband  and  wife,  as  that  liquidation 
was  of  nc^cessity  involved  in  the  settlement 
of  the  estate.  Sfieaking  on  this  latter  sub- 
ject ill  l^wson  V.  Ripley,  supra,  the  supreme 
court  of  Louisiana  said : 

*'But  it  is  contended  that  this  would  be 
giving  to  the  court  of  probates  the  right  of 
trying  questions  of  title.  Probate  courts 
have  certainly  no  power  to  try  titles  to  real 
estate,  and  to  decide  directly  on  the  valid- 
ity of  such  titles;  but,  as  this  court  has 
said  in  the  case  of  Gill  v.  Phillips,  6  Mart. 
N.  S.  298,  ^those  courts  possess  all  powers 
necessary  to  carry  their  jurisdiction  into 
effect;  and  when,  in  the  exercise  of  that 
jurisdiction,  questions  arise  collaterally, 
they  must,  of  necessity,  decide  them;  for  if 
they  could  not  no  other  court  could.'  And, 
'any  other  construction  would  present  a  sin- 
gular species  of  judicial  power, — the  right 
to  decree  a  partition,  without  the  authori- 
ty to  inquire  into  the  grounds  on  which  it 
should  be  ordered,  or  the  portions  that  each 
of  the  parties  should  take.  The  end  would 
thus  be  conceded  without  the  means.*  Bail- 
lio  V.  Wilson,  5  Mart.  N.  S.  217.  We  are 
satisfied  that  whenever  a  question  of  title 
to  real  property  and  slaves  arises  collateral- 
ly in  the  court  of  probates,  and  an  examina- 
tion of  it  becomes  necessary  in  order  to  give 
the  court  the  means  of  arriving  at  a  correct 
conclusion  on  matters  of  which  it  has  juris- 
diction, it  must  take  cognizance  of  such  ti- 
tle, at  least  for  the  purpose  of  *a8certaining[S0€] 
which  property  belongs  to  either  of  the 
spouses  respectively  or  to  the  community." 
The  decree  is  reversed  and  the  case  is  re- 
manded to  the  court  below,  with  directions 
to  dismiss  the  bill  for  want  of  jurisdiction 
over  the  subiect-matter. 
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UNITED    STATES    FIDELITY    &    GUAR- 
ANTY COMPANY,  Plff.  in  Err., 

V. 

UNITED  STATES  FOR  THE  USE  AND 
BENEFIT  OF  STRUTHERS  WELLS 
COMPANY. 

(See  S.  C.  Reporter's  ed.  306-317.). 

Statutes  —  retroactive  effect  —  matters 
of  procedure. 

Those  provisions,  if  any,  governing  pro- 
'  cedure,  contained  in  the  amendment  made 
by  the  act  of  February  24,  1905  (33  Stat, 
at  L.  811,  chap.  778,  U.  S.  Comp.  Stat. 
8upp.  1907,  p.  709),  to  the  act  of  August 
13,  1894  (28  Stat,  at  L.  278,  chap.  280,  U. 
S.  Com  p.  Stat.  1901,  p.  2523),  for  the  pro- 
tection of  persons  furnishing  materials  and 
labor  for  the  construction  of  public  works, 
will  not  be  given  a  retroactive  effect  so  as 
to  apply  to  existing  causes  of  action,  where 
such  amendatory  statute,  which  consists  of 
but  one  section,  contains  various  provisions 
dealing  with  substantive  rights,  which  must 
be  regarded  as  prospective  in  their  opera- 
tion. 

[No.  164.] 

Argued   March   5,    1908.     Decided   April   6, 

1908. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  judgment  which  aflfirmed  a 
judgment  of  the  Circuit  Court  for  the  East- 
ern District  of  New  York,  in  favor  of  plain- 
tiff, in  an  action  on  a  bond  given  by  a  con- 
tractor for  public  work.     Affirmed. 

Statement  by  Mr.  Justice  Pcckliain: 
This  is  a  writ  of  error  to  the  circuit  court 
of  appeals  for  the  second  circuit,  which 
brings  up  for  review  the  judgment  of  that 
court  affirming  that  of  the  circuit  court  of 
the  eastern  district  of  New  York  in  favor 
[S07]of  the  defendant  in  error  (plaintiff  *below) 
against  the  plaintiff  in  error  for  the  sum 
of  $2,054.23.  The  action  was  brought  in 
the  circuit  court  above  mentioned,  in  the 
name  of  the  United  States,  for  the  use  and 
t  benefit  of  Struthers  Wells  Company  against 
the  plaintiff  in  error,  and  against  the  indi- 
vidual defendant  Flaherty,  as  well  as  one 
lAnde,  upon  a  bond  dated  December  10, 
1903,  executed  by  Flaherty  as  principal,  and 
the  above-mentioned  plaintiff  in  error  as 
surety,  by  which  they  were  held  bound  in 
the  sum  of  $40,000,  to  be  paid  the  United 
States  as  liquidated  damages,  the  condition 
of  the  obligation  being  that  if  Flaherty,  his 
successors,  heirs,  etc.,  should  well  and  truly 

Note. — As  to  retroactive  laws — see  notes 
to  Otoe  County  v.  Baldwin,  28  L.  ed.  U.  S. 
331;   Re  Medley,  33  L.  ed.  U.  S.  835;  and 
Barnitz  v.  Beverly,  41  L.  ed.  U.  S.  94. 
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execute  the  contract  annexed  to  the  bond^ 
which  he  had  entered  into  with  Colonel  \V. 
A.  Jones,  U.  S.  A.,  engineer,  of  the  fifth 
lighthouse  district,  for  and  in  behalf  of  the 
United  States,  by  which  Flaherty  covenanted 
and  agreed  to  completely  construct  and  de- 
liver the  metal  work  for  the  Baltimore  light- 
house, Maryland,  according  to  all  the  condi- 
tions of  the  said  contract,  and  should 
promptly  make  payments  to  all  persons  sup- 
plying said  Flaherty  labor  and  materials  in 
the  prosecution  of  the  work  provided  for  in 
such  contract,  then  the  obligation  was  to  be 
void;  otherwise  to  remain  in  full  force  and 
virtue. 

It  was  averred  in  the  complaint  that  the 
action  was  brought  in  the  name  of  the  Unit- 
ed States  by  Struthers  Wells  Company,  for 
its  use  and  benefit,  against  the  plaintiff  in 
error  and  Flaherty  (and  also  one  Lande, 
who  had  been  joined  with  Flaherty  in  the 
contract),  pursuant  to  the  act  of  Congress 
of  August  13,  1894.  See  28  Stat,  at  L.  278, 
chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2523. 
The  section  is  set  forth  in  the  margin.f 

•The  Struthers  Wells  Company,  under  an [308) 
agreement  with  the  defendants  Flaherty  and 
I^nde,  and  in  or  about  the  month  of  March, 
1904,  supplied  to  them  certain  materials,  de- 
scribed in  the  complaint,  for  use  by  them  in 
the  prosecution  of  the  work  which  they  had 
contracted  with  the  United  States  to  do  in 
constructing  the  metal  work  for  the  Balti- 
more lighthouse,  as  mentioned  in  the  bond. 

t28  Stat,  at  L.  cha])ter  280,  p.  278 : 
"Be  it  enacted,  etc.,  That  hereafter  any  per- 
son or  persons  entering  into  a  formal  contract 
with  the  United  States  for  the  construction 
of  any  public  building,  or  the  prosecution 
and  completion  of  any  public  work,  or  for 
repairs  upon  any  public  building  or  public 
work,  shall  be  required,  before  coram<'ncing 
such  work,  to  execute  the  usual  penal  bond, 
with  good  and  sufficient  suretio?*.  with  the 
additional  obligations  that  such  contractor 
or  contractors  shall  promptly  make  pay- 
ments to  all  persons  supplying  him  or  tiieni 
labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  such  contract ;  and 
any  person  or  persons  making  application 
therefor,  and  furnishing  affidavit  to  the  De- 
partment under  the  direction  of  which  said 
work  is  being,  or  has  been,  prosecuted,  that 
labor  or  materials  for  the  prosecution  of 
such  work  has  been  supplied  by  him  or  them, 
and  payment  for  which  has  not  been  made, 
shall  be  furnished  with  a  certified  copy  of 
said  contract  and  bond,  upon  which  said 
person  or  persons  supplying  such  labor  and 
materials  shall  have  a  right  of  action,  and 
shall  be  authorized  to  bring  suit  4n  the 
name  of  the  United  States  for  his  or  their 
use  and  benefit  against  said  contractor  and 
sureties,  and  to  prosecute  the  same  to  final 
judgment  and  execution:  Provided,  That 
such  action  and  its  prosecution  shall  involvt 
the  United  States  in  no  expense." 
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The  material  furnished  by  the  company  wai  StAtes,  204  U.  S.  3o9,  51  L.  eJ.  520,  27  Sup. 

of   the   value   of   $1,89026.     The   company  Ct.  Rep.  381. 

duly  performed  all  the  conditions  of  its  eon'  The  onlf  court  which  has  jurisdiction  over 
tract  with  the  defendants,  which  it  had  a  cause  of  action  upon  a  bond  like  that  in- 
agreed  to  perform,  and  made  delivery  as  volved  in  this  cause  is  the  circuit  court  io 
provided  tor  in  its  agreement,  and  bj  rea-  the  district  in  which  the  contract  was  to 
son  of  the  premises  there  became  due  and  be  performed  and  executed.  The  prohibition 
payable  to  the  company  from  tlie  defend-  against  other  courts  exercising  jurisdiction 
ants,  including  the  plaintiff  in  error,  tlie  is  equivalent  to  a  repeat, 
sum  of  $1,800.25,  with  interest  from  June  Merchants' Ins.  Co.  v.  Ritchie.  5  Wall.  541, 
7,   1904,   no  part  of   which   has  been   paid.  18  L.  ed.  540. 

Judgment  was  demanded  for  that  sum,  with  When  a  law  conferring  jurisdiction  is  re- 
interest,  as  stated.  l>ealed  without  any  reservation  as  to  pend- 

The  action  was  commenced  on  the  12th  of  ing  cases,  all  such  cases  tall  within  the  law. 

April,  1S05.    The  plaintiff  in  error  demurred  Baltimore  i.  P.  R.  Co.  v.  Grant,  08  U.  8. 

to  the  complaint  on   the  ground.  Ifrst,  that  3S8,   25    L.   ed.   231;    Assessors   v.   Osborne 

the  court  had  no  jurisdiction  of  the  person  (Gates  v.  Osborne)    9  Wall.  607,  19  L:  ed. 

of  the  defendant  the  United  States  Fidelity  748;    Sherman   v.   Grinnell,   123   U.   S.   679, 

4  Guaranty  Company;  second,  that  the  court  31  L.  ed.  278,  8  Sup.  Ct.  Kep.  280;  Gumee 

had   not  jurisdiction   of  the  subject  of  the  v.  Patrick  County,  137  U.  S.  141,  34  L.  ed. 

action;  and,  third,  that  the  complaint  does  001,  11  Sup.  Ct.  Rep.  34;  McNulty  v.  Batty, 

not    state    tacts    sufficient    to    constitute    a  10  How.  72,  13  L.  ed.  333;  Merchants'  Ins. 

cause   of  action  against  the  defendant   the  Co.  v.  Ritchie,  supra;  Ex  parte  McCardle,  7 

Inited    States   Fidelity   ft   Guaranty   Com-  Wall.  506,  614,  19  L.  ed.  264,  266;  National 

pany.     This  demurrer  was  overruled,  with  Exch.   Bank   v,    Peters,    144   U.    S.   570,   30 

leave  to  the  defendant  to  answer,  which  the  L.  ed.  645,  12  Sup,  Ct.  Rep.  767;   Fairchild 

defendant  refused  to  do,  and  thereupon  judg-  v.  United  States,  91  Fed.  287. 

ment  was  entered  for  the  plaintiff  against  Statutes    preaeribing   a   new   or   different 

it,  which  was  affirmed  by  the  circuit  court  limitation  take  effect  immediately. 

of  appeals.  Sohn   v.   Waterson,    17   Wall.   596,   21    L. 
ed.  737;  Terry  v.  Anderson,  86  U.  S.  628,  24 

Mr.  Leonldas  Dennis  argued   the  cause  L.  ed.  365;   Wilson  v,  Iseminger,  185  U.  S. 

and  filed  a  brief  for  plaintiff  in  error:  13.  «  l--  ed.  807,  22  Sup.  Ct.  Bep.  573. 

Though  the  cause  of  action  of  the  plain-  The  statute  of  February  24,  1005,  can  be 

tiff  arose  hefore  the   passage  of   the  act  of  so  interpreted  as  not  to  affect  the  substan- 

February  24,  1905.  this  action  was  not  begun  tine   rights   of   materialmen   or   impair   the 

until  after  the  enactment  of  this  law;   and  obligation  of  their  contracts. 

the  provisions  therein  contained,  regulating  Oshkosh  Waterworks  Co.  v.  Oshkoah,  187 

the  enforcement  of  such  causes  of   action,  U.  S.  437,  47  L.  ed,  249,  23  Sup.  Ct.  Rep. 

apply  to  this  action,  as  they  do  not  affect  234. 

th.  «™e  ot  .clloj  itrft,  but  onl,  th.  nrtl,-  „,   „„„.,„  ,,.  „„„  „  ^,^  ,h,  „,„, 

od  ot  ■uIoro.i.B  th.  •■"«■  ,„j,  „i,|,  m™,..  H.rni  Covington,  lied  . 

l^rt™  ..  M.r.o.      .  M    147,  Z6  im.  brirf  lor  detad.rt  l/,pror , 

Ut_,o„  of  SUtut..,  I  287  „t,„.3i,'   operation. 

Th.   ml.   01  »>o,tro.l,on,   that   lb.   pro-  „„,,  ,   y„„  ^ImoI.,  7  Jobn..  4M.  5  An.. 

v,„«.  of  lb,  .m.„d„,.nt  «h,ob  .II„t  th.  „„     j,|      .s„„,„|,nd.    SUt.    Con.lr.    pp. 

fmrfj,  hot  not  tb.   right  ,l„ll    .pplj   U,  „s8_„5,     „,.j      B.tro.otI,,  Uvr,   |   34; 

..oe.,  of  ..tmn  .x.-Ung  .b.n  tb.  .mend-  s.,„tb„,„„   Co.1    1,    Improv.   Co.   ..    11.- 

■n.l,t   w..   pu«d,   ,,   .trengtb.nri    m   th..  3,,j      ,,5  „   g   ^,   „  ^'^    ,„,j   ^j  5 

cu.  V  lb.  .ppLation  ol  tb.  n,o.t  nnport-  ^.^  „       ,,3     ^^.^  g„,„  ,    ji„,i„'„ 

.nt  ml.  ol  .on.troct.on.  tb.l  Ih.  old   1.,,  ^           ^.,    (.„    ,^   „    g    ^    „      5„  ^ 

lb.  m,«h,.l   .nd  tb.  r,n,«iy,  .„  Ij  b,  j»n-  ,j  •„„    ,,52   ^t  Sop.  Ct.  E.p.  717;  Unit- 

.■d.r«l  ..r.lnllj  m  d.l.rm.ning  lb.  .nl.nl  ,j  g,„„  ^    „^„,    ,  ^^^^    Jj      ^  j_    ^ 

ol  th.  legislatur..  ,., 

Am.rimn  TobacOT  Co.   v.   Werckm.ist.r,  '        ,               .  .      .  .  .         .  ,■       . 

207  V.  B.  284,  203,  .«.,  208,  28  Snp.  Ct.  ■=""   '"    'fP«l   1°   "■'"t-   "I'Ltg  <° 

j(pp   72  procedure  and  practice,  the  intention  of  the 

As  the  act  of  1905  does  not  refer  to  cases  '^Ki'lature  is  just  as  important  and  binding 

pending  at  iU  passage,  the  question  of  juris-  "P""    ^^e    courts    as    in    reference    to   any 

diction  depends  upon  the  law  as  it  was  when  others. 

the   jurisdiction   ot    the   circuit    court    was  Wade,  Retroactive  Law,  ||  38,  39;  Pierce 

invoked  in  this  action.  v.  Cabot,  169  Mass.  202,  34  N.  E.  302;  Shal- 

United  Statu  Fidelity  ft  O.  Co.  t.  United  low  v.  Salem,  136  Mass.  136;  Eddy  *.  Mor- 
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gan,  216  III.  437,  75  N.  E.  174;  Auditor 
General  v.  Chandler,  108  Mich.  569,  66  N. 
W.  482;  Bedier  v.  Fuller,  116  Mich.  126, 
74  X.  W.  560. 

Statutes  regulating  procedure  and  the 
remedy  are  never  given  retrospective  effect, 
if  thereby  the  right  itself  is  affected,  as  well 
as  the  remedy. 

Larkin  v.  Saffarans,  15  Fed.  147;  26  Am. 
ft  Eng.  Enc.  Law,  p.  695. 

To  give  the  new  statute  retrospective  ef- 
fect would  affect  the  right  of  defendant  in 
error. 

Von  Hoffman  v.  Quincy  (United  States  ex 
rel.  Von  Hoffman  v.  Quincy)  4  Wall.  548, 
18  L.  ed.  408;  Edwards  v.  Kearzey,  96  U.  S. 
695,  24  L.  ed.  793;  Seibert  v.  I^wis  (Seibert 
▼.  United  Stetes)  122  U.  S.  284,  30  L.  ed. 
1161,  7  Sup.  Ct.  Rep.  1190;  Calder  v.  Bull, 
3  Dall.  386,  1  L.  ed.  648;  Louisiana  v.  New 
Orleans,  102  U.  S.  206,  26  L.  ed.  133;  2 
Sutherland,  Stat.  Constr.  p.  1201. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  •delivered  the  opinion 
of  the  court: 

The  d^urrer  put  in  by  the  plaintiff  in 
error  is  founded  upon  an  amendment  of  the 
above-mentioned  act,  which,  it  is  contended, 
applies  to  the  case  before  us.  The  amend- 
ment is  set  forth  in  the  margin.f 
[SI 2]  'The  record  shows  that  the  contract  be- 
tween Flaherty  and  the  United  States  was 
entered  into  December  10,  1903,  and  the  ma- 
terial was  furnished  to  Flaherty  by  the 
Struthers  Wells  Company  in  March,  1904. 
It  thus  appears  that  the  bond  was  executed 
under  the  provisions  of  tlie  original  act  of 
Congress,  and  the  materials  were  furnished 
Flaherty  while  that  act  was  in  force  and 


before  its  amendment.  The  legal  rights  of 
the  Struthers  Wells  Company  had  become 
vested  before  the  enactment  of  the  amend- 
ment. It  is  contended  on  the  part  of  the 
plaintiff  in  error  that  the  passage  of  the 
amendment  (February  24,  1905)  made  it 
necessar}*  for  the  defendant  in  error  to  fol- 
low its  provisions  when  it  commenced  this 
action  on  the  12th  of  April,  1905.  It  is  ar- 
gued that  the  amendment  prescribes  the 
procedure  to  be  followed  by  materialmen  in 
enforcing  claims  against  a  surety  on  a  bond 
of  the  nature  of  the  one  in  suit;  tlmt,  as 
amended,  the  law  prohibited  a  materialman 
from  commencing  any  action  in  any  district 
other  than  that  in  which  the  contract  was  to 
be  performed  (in  this  case  *the  Maryland[tlt] 
district  of  the  fourth  circuit),  and  also  not 
until  after  the  complete  perfoimance  of  the 
contract  for  the  performance  of  which  the 
bond  was  given,  and  until  the  expiration  of 
six  months  after  such  completion,  during 
which  time  the  United  States  alone  has  the 
right  to  -commence  an  action.  The  plain- 
tiff in  error  insists  that,  although  the  causs 
of  action  herein  arose  before  the  passage  of 
the  amendment,  the  action  itself  not  hav- 
ing been  commenced  until  after  that  time, 
all  the  provisions  of  the  amendment  regu- 
lating the  enforcement  of  such  cause  of  ac- 
tion apply  to  the  action  before  us.  as  they 
do  not  affect  the  cause  of  action  itself,  but 
only  the  method  of  enforcing  the  same.  In 
other  words,  it  is  contended  that  the  amend- 
ment is  to  have  retroactive  effect  in  all  mat- 
ters relative  to  procedure,  and  that,  as  so 
construed,  this  action  was  improperly 
brought  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  New  York, 
and  that  it  was  prematurely  brought  because 


tChapter  778,  33  SUt.  at  L.  p.  811,  U.  S. 
Com  p.  Stat.  Supp.  1907,  p.  709: 

"Be  it  enacted,  etc.,  That  the  act  entitled 
*An  Act  for  the  Protection  of  Persons  Fur- 
nishing Materials  ami  Labor  for  the  Con- 
struction of  Public  Works,'  approved  Au- 
gust thirteenth,  eighteen  hundred  and  nine- 
ty-four, is  hereby  amended  so  as  to  read  as 
follows : 

"  *That  hereafter  any  person  or  person's 
entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any 
public  building,  or  the  prosecution  and  com- 
pletion of  any  public  work,  or  for  repairs 
upon  any  public  building,  or  public  work, 
shall  be  required,  before  commencing  such 
work,  to  execute  the  usual  penal  bond,  with 
good  and  sufficient  sureties,  with  the  addi- 
tional obligation  that  such  contractor  or 
contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  with 
labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  such  contract;  and 
any  person,  company,  or  corporation  who 
has  furnished  labor  or  materials  used  in  the 
construction  or  repair  of  any  public  building 
SOS 


or  public  work,  and  payment  for  which  has 
not  been  made,  shall  have  the  right  to  in- 
tervene and  be  made  a  party  to  any  action 
instituted  by  the  United  States  on  the  bond 
of  the  contractor,  and  to  have  their  rights 
and  claims  adjudicated  in  such  action,  and 
judgment  rendered  thereon,  subject,  how- 
ever, to  the  priority  of  the  claim  and  judg- 
ment of  the  United  States.  If  the  full 
amount  of  the  liability  of  the  surety  on  said 
bond  is  insufficient  to  pay  the  full  amount 
of  said  claims  and  demands,  then,  after  pay- 
ing the  full  amount  due  the  United  States, 
the  remainder  shall  be  distributed  pro  rata 
among  said  interveners.  If  no  suit  should 
be  brought  by  the  United  States  within  six 
months  from  the  completion  and  final  set- 
tlement of  said  contract,  then  the  person  or 
persons  supplying  the  contractor  with  labor 
and  materials  shall,  upon  application  there- 
for, and  furnishing  affidavit  to  the  Depart- 
ment under  the  direction  of  which  said  work 
has  been  prosecuted,  that  labor  or  materials 
for  the  prosecution  of  such  work  haa  been 
supplied  by  him  or  them,  and  pajmient  for 
which  has  not  been  made,  be  furnished  with 
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It  dcK^  not  appear  that  at  the  time  of  the 
eommoTicemont  of  this  action  the  contract 
4]  had  *been  completed,  or  that  six  months  had 
expired  since  its  completion,  or  that  the 
United  States  had  not  itself  sued  on  the 
bond. 

The  act  which  is  amended  consista  of  but 
one  material  section,  the  2d  section  provid- 
ing only  for  the  comparatively  unimportant 
matter  of  security  for  costs.  The  act  amend- 
ing the  section  also  consists  of  but  one  sec- 
tion. The  question  is  whether  the  amended 
act  applies  to  this  case. 

There  are  certain  principles  which  have 
been  adhered  to  with  great  strictness  by 
the  courts  in  relation  to  the  construction  of 
statutes,  as  to  whether  they  are  or  are  not 
retroactive  in  their  effect.  The  presump- 
tion is  very  strong  that  a  statute  was  not 
meant  to  act  retrospectively,  and  it  ought 
never  to  receive  such  a  construction  if  it  is 
susceptible  of  any  other.  It  ought  not  to 
receive  such  a  construction  unless  the  words 
used  are  so  clear,  strong,  and  imperative 
that  no  other  meaning  can  be  annexed  to 
them,  or  unless  the  intention  of  the  legisla- 
ture cannot  be  otherwise  satisfied.  Dash  v. 
Van  Kleeck,  7  Johns.  490,  5  Am.  Dec.  291; 
Jackson  ex  dem.  Hicks  v.  Van  Zandt.  12 
Johns.  169;  United  SUtes  v.  Heth.  .3  Cranch, 
399,  414,  2  L.  ed.  479,  484;  Southwestern 
Coal  &  Improv.  Co.  v.  McBride,  185  U.  S. 
499,  603,  46  L.  ed.  1010,  1012,  22  Sup.  Ct. 
Rep.  763;  United  States  v.  American  Sugar 
Ref.  Go.  202  U.  S.  663,  677,  50  L.  ed.  1149. 
1162,  26  Sup.  Ct.  Rep.  717. 

The  language  of  the  amended  act  is  pro- 
spective, as  it  provides  "that  hereafter  any 
person  or  persons  entering  into  a  formal 
contract  with  the  United  States,"  etc.    That 


language,  standing  alone,  would  leave  little 
doubt  as  to  the  intention  of  Congress  in  the 
matter  of  the  taking  effect  of  the  amend- 
ment. 

It  is  urged,  however,  that  as  the  anuMid- 
ment  in  this  respect  but  reiterates  the  lan- 
guage of  the  original  act,  the  use  of  tlie 
word  "hereafter"  in  the  commenecnient  of 
the  amendment  ought  not  to  have  the  .sig- 
nificance which  would  otherwise  attach  to 
it,  because  it  is  simply  in  tliiH  particular 
re-enacting  the  law  as  it  already  stood. 

There  is  considerable  forc»e  in  the  sugges- 
tion that  the  word  "hereafter'*  is  not  to  re- 
ceive the  weight  which,  in  other  circura- 
»tance.s,  it  ought  to  have.  The  question  is, 
however, one  'as  to  the  intention  of  Con-[315] 
gress,  and  when  we  come  to  look  at  the  pro- 
visions of  the  statute,  as  amended,  we  are 
convinced  that  Congress  did  not  intend  that 
the  amendment  should  apply  to  cases  where 
the  bond  ha<l  already  been  executed,  the 
work  done,  the  resiK'ctive  rights  of  the  par- 
ties settled,  and  the  cause  of  action  already 
in  existence.  If  (Nmgress  had  intended  oth- 
erwise, we  think  it  would  have  still  furtluM- 
amended  the  original  act  by  providing  in 
plain  language  that  the  amendment  should 
apply  to  all  ca.ses.  and  not  be  confined  to 
the  future. 

The  plaintiff  in  error  contends  that  where 
an  amendment  to  an  act  relates  only  to  pro- 
cedure, it  takes  effect  U]»on  causes  of  action 
existing  when  the  amendment  was  pnsm-d; 
and  hence  that  part  of  the  amendment  in 
question  applies  and  prevents  the  taking  of 
jurisdiction  by  the  circuit  court  for  the 
eastern  district  of  New  York.  It  is  admit- 
ted by  the  plaintiff  in  error  that  the  act  is 
not  confmed   to   i)roce(lure,   but   deals   with 


a  certified  copy  of  said  contract  and  bond, 
upon  which  he  or  they  shall  have  a  right  of 
action,  and  shall  be  and  are  hereby  author- 
ized to  bring  suit  in  the  name  of  the  Ignited 
States  in  the  circuit  court  of  the  United 
States  in  the  district  in  which  said  contract 
was  to  be  performed  and  executed,  irrespec- 
tive of  the  amount  in  controversy  in  such 
suit,  and  not  elsewhere,  for  his  or  their  use 
and  benefit,  against  said  contractor  and  his 
sureties,  and  to  prosecute  the  same  to  final 
judgment  and  execution:  Provided,  That 
where  suit  is  instituted  by  any  of  such  cred- 
itors on  the  bond  of  the  contractor  it  shall 
not  be  commenced  until  after  the  complete 
performance  of  said  contract  and  final  set- 
tlement thereof;  and  shall  be  commenced 
within  one  year  after  the  jieifomiance  and 
final  settlement  of  naid  contract,  and  not 
later:  And  provided  further.  That  where 
suit  is  so.  institute<l  by  a  creditor  or  by 
creditors,  only  one  action  shall  he  brought, 
and  any  creditor  may  file  his  claim  in  such 
action  and  be  made  party  thereto  within 
one  year  from  the  completion  of  the  work 
under  said  contract,  and  not  later.  If  the 
52  li.  ed. 


recovery  on  the  bond  shraild  Im»  inadequat** 
to  jiay  the  amounts  found  due  to  all  of  said 
creditors,  judgment  shall  be  given  to  each 
creditor  pro  rata  of  the  amount  of  the  re- 
covery. The  surety  on  said  bond  may  pay 
into  court,  for  distribution  among  said 
claimants  and  creditors,  the  full  amount  of 
the  sureties'  liability,  to  wit.  the  penalty 
named  in  the  bond,  less  anv  amount  whicli 
said  surety  may  have  had  to  pay  to  the 
United  States  by  reason  of  the  execution  of 
said  bond,  and,  upon  so  doing,  the  surety 
will  be  relieved  from  further  liability:  Pro- 
vided further,  That  in  all  suits  instituted 
under  the  provisions  of  this  act  such  |)er- 
sonal  notice  of  the  pendency  of  such  suits, 
informing  them  of  their  right  to  intervene, 
as  the  court  may  order,  shall  [ye  given  to  all 
known  creditors,  and,  in  addition  thereto, 
notice  of  publication  in  some  newspaper  of 
general  circulation,  published  in  the  state  or 
town  where  the  contract  is  l)eing  performed, 
for  at  least  three  successive  weeks,  the  last 
publication  to  be  at  least  three  months  be- 
fore the  time  limited  therefor.* " 
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Sopuiut  Coun  or  tbm  Umm  Statm. 


■abitMitlvc  righta  id  some  initancea,  one  uf 
wUoll  i*  tlw  proTision  granting  a  prefer- 
Mue  to  the  United  States  over  all  other 
eiediton.  In  sucb  case  counsel  admits  that 
tba  proviaion  must  be  construed  and  held 
to  apply  to  bonds  executed  subsequent  to 
th«  •oaetment  ol  Uie  statute,  and  to  bucL 
bonds  alone.  Under  the  statute  of  1894  no 
sudi  piefei«nce  could  be  obtained.  Amer- 
ican Surety  Co.  t.  Lawrenceville  Cement  Co. 
M  Fed.  ZB;  United  States  v.  Heatoo,  03  C. 
C.  A.  l«t,  128  Fed.  4)4. 

It  would  follow  necessarily  that,  if  the 
foil  amount  of  the  liability  of  the  surety 
on  the  bond  were  insufficient  to  pay  all  the 
elaims  and  demands,  the  provision  tfakt, 
after  paying  the  full  amount  due  the  Unit- 
ed States,  the  remainder  only  should  be  dis- 
tributed pro  ro(a  among  the  interveners, 
would  also  be  a  aubatantive  amendment,  and 
not  one  of  procedure.  Hence  counsel  admits 
that  the  full  amount  which  may  be  due  the 
United  States  depends  upon  whether  the 
bond  was  executed  prior  or  subsequent  to 
the  amendment  of  the  statute;  that,  if  the 
bond  were  executed  prior  thereto,  the  gov- 
[SlIJemnienE  is  only  entitled  *to  its  pro  rata 
share,  while,  if  executed  subsequently,  the 
full  amount  of  its  claim,  regardless  of  the 
elaims  of  the  otiier  creditors,  would  be  the 
amount  due.  In  other_  words,  these  provi- 
sions, contained  in  the  single  section  of  the 
act,  are  to  be  considered  as  prospective  only, 
and  as  applicable  to  bonds  executed  subse- 
quently to  the  passage  of  tlie  amendment. 

There  is  another  most  imjiortant  amend- 
ment, by  which  the  materialman's  right  to 
sue  is  Hue|>ended  until  after  the  coinplctinn 
ol  the  work  and  Anal  settlement  and  for  six 
months  thereafter,  during  which  the  United 
States  can  alone  sue  upon  the  bond.  In- 
stead of  a  right  to  sue  at  once  upon  the 
nonpayment  of  his  claim,  b«  ia  precluded 
from  doing  so,  perhaps  for  years. 

Although  the  time  in  which  to  commence 
action  may  be  shortened  and  made  applica- 
ble to  causes  of  action  already  accrued,  pro- 
vided a  reasonable  time  is  left  in  which 
■ueh  actions  may  be  commenced  {Terry  v. 
Anderson,  9S  U.  8.  628,  24  L.  ed.  36S;  Wil. 
eon  T.  Iseminger,  185  U.  S.  SG,  40  L.  ed.  S04, 
St  Sup.  Ct.  Rep.  673),  yet  that  is  a  different 
principle  from  taking  away  absolutely  a 
present  right  to  sue  until  a  period  of  time, 
measured  possibly  by  years,  shall  have 
alapeed. 

Theae  various  provisions  are  all  contained 
In  the  same  section  of  the  statute,  and  there 
b  not  much  of  it  left  to  be  made  retro- 
■peetive,  as  matter  of  procedure,  after  these 
other  provisions  have  been  held  to  be  pro- 
spective only.  If  the  limitation  as  to  the 
district  in  which  the  suit  upon  the  bond 
could  be  brought  were  to  be  regarded  as  aim- 


ply  matter  of  procedure  (which  we  do  not 
assert),  we  still  think  it  is  not  to  be  eoa- 
strued  as  applying  retrospectively.  Ae  it 
is  only  a  question  of  intention  we  are  not 
prepared  to  hold  that  the  section  is  pro- 
njiective  in  its  operation  in  regard 'to  all  its 
other  provisions,  but  retrospective  in  the  one 
instance,  as  to  the  district  in  which  the  suit 
is  to  be  commenced.  Even  matters  of  pro- 
cedure are  not  necessarily  retrospective  in 
tlieir  operation  in  a  statute,  and  we  see  no 
reason  for  holding  that  this  statute,  of  but 
one  section,  should  be  split  up  in  its  con- 
Htruction,  and  one  portion  *of  it  madeap-(111] 
plicable  to  cases  already  existing  and  other 
portions  applicable  only  to  tlie  future.  We 
are  convinced  Congress  did  not  intend  such 
se|>aration.  Viewing  the  whole  section,  we 
think  Congress  meant  that  only  in  future 
cases  should  the  provisions  of  the  amend- 
ment apply,  although  some  trifling  portion 
of  those  provisions  might  be  r^farded,  tech- 
nically, as  in  the  nature  of  procedure.  It 
is  therefore  wiser  to  hold  the  entire  section 
governed  by  the  usual  rule  and  as  applying 
only  to  the  future. 

The  judgment  of  the  Circuit  Court  el 
Appeals  was  right,  and  is  affirmed. 


NATIONAL  LIFE  INSURANCE  COM- 
PANY OF  THE  UNITED  STATES  OF 
AMERICA,  Appt., 

NATIONAL  LIFE  INSURANCE  COM- 
PANY, D.  G.  Drake,  Fred  A-  Busse. 
Prtstniaster,  Frank  I.  Miller,  and  A.  J. 
Fleidlich. 

(See  S.  C.  Reporter's  ed.  317-320.) 

Courts  —  interference      witb      Poatofflce 

Department. 

The  ruling  of  the  Poetoffice  Department, 
that  mail  addressed  to  the  "National  Life 
Insurance  Company"  at  Chicaso,  Illinois, 
without  street  or  otSce  address,  be  delivered 
to  the  corporation  of  that  name,  and  not  to 
a  company  subsequently  incorporated,  with 
a  similar  name,  will  not  be  interfered  with 
because,  judging  from  past  experience,  the 
very   great    majority    of    the    mail    so   r^- 

company. 


t  tact,  intended  lor  the  latter 
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The  goieral  rule  deducible  front  the  deci- 
sions appears  to  be  that  while  the  eonrta 
will  interfere  with  the  action  of  the  poetal 
authorities  where  such  action  is  without  a» 
!«•  V.  B. 
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APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  North- 
ern District  of  Illinois,  Eastern  Division, 
dismissing,  for  want  of  equity,  a  bill  to 
enjoin  the  delivery  of  mail  to  the  ad- 
dressee, on  the  ground  that  such  mail  was, 
in  fact,  intended  for  the  complainant, 
though  not  addressed  to  it.     Affirmed. 

Statement  by  Mr.  Justice  Peckham: 
The  appellant  commenced  this  suit  in 
equity  against  the  defendants  on  the  18th 
day  of  July,  1905,  in  the  circuit  court  of 
the  United  States  for  the  northern  district 
18]of  Illinois,  'eastern  division,  for  the  purpose 
of  obtaining  an  injunction  against  the  cor- 


poration defendant,  restraining  it  and  its 
manager,  the  defendant  D.  G.  Drake,  at 
Chicago,  Illinois,  from  receiving,  and  the 
Chicago  postmaster  and  the  letter  carriers 
named  as  defendants  from  delivering,  mail 
matter  directed  to  ''National  Life  Insur- 
ance Company,  Chicago,  Illinois,''  to  the 
company  so  designated,  on  the  ground  that, 
in  fact,  such  mail  matter  was  intended  for 
the  complainant,  even  though  not  addressed 
to  it.  An  answer  of  the  corporation  defend- 
ant and  that  of  its  manager  was  duly  filed 
and  served,  to  which  the  complainant  filed 
a  replication.  After  a  hearing  it  was  ad- 
judged by  the  circuit  court  ''that  the  defend- 
ant National  Life  Insurance  Company  is  en- 
titled to  have  delivered  to  it  such  mail  as 
may  come  to  the  postoffice  at  Chicago  ad- 


thority  of  law  or  in  excess  of  the  power 
granted  by  law,  they  will  not  ordinarily 
review  the  exercise  of  discretion  within  the 
scope  of  the  authority  with  which  the  postal 
officials  are  invested  by  law,  unless  such  dis- 
cretionary action  is  clearly  wrong. 

Thus,  the  discretion  of  the  Postmaster 
General  in  determining  whether  a  publica- 
tion complies  with  the  requirements  of  the 
statute,  so  as  to  be  entitled  to  second-class 
mail  privileges,  will  not  be  interfered  with 
by  the  courto,  unless  they  are  satisfied  that 
his  decision  is  clearly  wrong;  and  therefore 
his  decision  that  a  periodical  publication 
consisting  of  text  and  colored  plates, 
claimed  by  the  publisher  to  be  descriptive 
of  changes  in  fashion,  but  by  the  postal 
authorities  to  consist  of  text  descriptive  of 

ftattems  for  sale  by  the  publiBhers,  and 
ashion  plates  designed  and  intended  for 
separate  use,  is  not  entitled  to  such  privi- 
leges, will  not  be  reviewed.  United  States 
€x  rel.  Reinach  v.  Cortelyou,  28  App.  D.  C. 
670,   12  L.R.A.(]M.S.)    166. 

And  in  Bates  &  G.  Co.  v.  Payne,  194  U. 
8.  106,  48  L.  ed.  894,  24  Sup.  Ct.  Rep.  595, 
Affirming  22  App.  D.  C.  250,  it  is  held  that 
the  refusal  of  the  Postmaster  General  to 
admit  to  the  mails,  as  a  periodical  publica- 
tion entitled  to  second-class  rates,  a  monthly 
musical  publication,  each  issue  of  which  is 
complete  in  itself,  treating  of  the  works  of 
a  single  master  musician,  with  the  greater 
portion  of  its  pages  devoted  to  specimens 
of  his  genius,  is  not  so  clearly  an  erroneous 
exercise  of  his  discretion  as  to  call  for  in- 
terference by  the  courts. 

But  in  Lewis  Pub.  Co.  v.  Wyman,  152 
Fed.  787,  a  temporary  injunction  was  grant- 
ed, restraining  a  postmaster  from  enforcing 
an  order  of  th^  Postmaster  General  with- 
drawing the  second-class  mailing  privilege 
granted  to  the  complainant,  because,  no 
hearing  having  been  given  the  complainant 
as  required  by  statute,  the  Postmaster  Gen- 
eral had  exceeded  his  authority. 

So,  also,  in  Payne  v.  United  States,  20 
App.  D.  C.  681,  a  writ  of  mandamus  was 
Issued   to  compel   the  Postmaster   General 


taining  railroad  and  steamboat  time-tables 
and  other  information  concerning  railroad 
and  steamboat  lines,  upon  the  ground  that 
the  characteristics  of  the  publication  were 
such  as  were  prescribed  by  the  statute, 
though  it  failed  to  comply  with  a  super- 
added requirement  of  the  Postoffice  Depart- 
ment that  it.  must  consist  of  current  news. 

Similar  questions  have  arisen  in  relation 
to  the  so-called  "fraud  orders." 

Thus,  in  American  School  v.  McAnnulty, 
187  U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep. 
33,  it  was  held  that  the  determination  of 
the  Postmaster  General  that  letters  ad- 
dressed to  a  certain  corporation  should  be 
refused  delivery  was  not  so  conclusive  on 
the  Federal  courts  as  to  preclude  them  from 
granting  injunctive  relief  to  such  corpora- 
tion, where  his  action  was  not  authorized 
by  the  statutes  under  which  he  assumed  to 
act;  and  that,  since  the  statutes  authoriz- 
ing the  retention  of  letters  directed  to  any 
person  obtaining  money  through  the  mail 
by  false  pretenses  or  promises  are  only  in- 
tended to  cover  cases  of  actual  fraud,  an 
order  prohibiting  the  delivery  of  letters  ad- 
dressed to  a  corporation  which  assumed  to 
heal  disease  through  the  influence  of  the 
mind,  was  made  without  authority,  the  ef- 
fectiveness of  such  treatment  being  a  mere 
matter  of  opinion. 

And  in  Public  Clearing  House  v.  Coyne, 
194  U.  S.  496,  48  L.  ed.  1092,  24  Sup.  Ct. 
Rep.  789,  it  was  held  that  a  person  injured 
by  a  fraud  order  of  the  Postmaster  Gen- 
eral might  apply  to  the  courts  for  redress  in 
case  that  officer  had  exceeded  his  authority 
or  his  action  was  palpably  wrong;  though 
it  was  also  held  that  his  action  would  not 
be  reviewed  in  "doubtful  cases." 

In  Missouri  Drug  Co.  v.  Wyman,  129  Fed. 
623,  it  was  held  that  the  courts  would  not 
review  the  action  of  the  Postmaster  Gen- 
eral, where  the  complaining  party  had  had 
a  reasonable  opportunity  to  be  heard,  un- 
less the  case  was  one  where,  upon  the  state 
of  facts  laid  before  that  officer,  it  was 
"legally  impossible  to  hold  that  the  com- 
plaining  party   was   engaged   in    obtaining 


to   receive  and  transmit   in  the   mails,  as  |  money  through  the  mails  by  false  or  fraudu- 

aecond-class  mail  matter,  a  publication  con-  lent  representations." 
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dressed  'National  Life  Insurance  Company, 
Chicago,  Illinois,'  unless  such  mail  shall 
also  bear  the  street  number  of  the  office  of 
the  National  Life  Insurance  Company  of 
the  United  States  of  America,  or  shall  be  in 
some  other  way  designated,  upon  the  exteri- 
or of  the  envelope  or  wrapper  containing 
such  mail  matter,  or  otherwise,  as  desiffned 
for  the  National  Life  Insurance  Company  of 
the  United  States  of  America,  and  not  for 
the  National  Life  Insurance  Company. 
Wherefore,  it  is  further  ordered,  adjudged, 
and  decreed  that  the  bill  of  complaint  herein, 
as  amended,  be  and  the  same  is  dismissed  for 
want  of  equity.'*  This  judgment  was  af- 
firmed by  the  circuit  court  of  appeals. 

Upon  the  trial,  among  others,  the  follow- 
ing facts  were  agreed  upon: 


An  insurance  company  known  as  the  Na- 
tional Life  Insurance  Company  of  the  Unit- 
ed States  of  America  was  duly  incorporated 
by  special  act  of  Congress  in  the  year  1868. 
Its  chief  office  and  place  of  business  was,  by 
its  charter,  located  in  the  city  of  Washing- 
ton. District  of  Columbia.  The  corporation 
thereupon  entered  upon  the  life  insurance 
business  and  continued  to  transact  that  busi- 
ness and  to  seek  new  business  of  that  kind 
until  1881. 

*The  company  was  duly  admitted  to  do[Slf] 
business  in  the  state  of  Illinois  on  or  about 
August  10,  18(58,  and  in  the  year  1874  it 
established  in  the  city  of  Chicago,  Illinois, 
what  is  denominated  its  principal  branch  of- 
fice, uncjl  thereafter  continuously  transacted 
in  tlie  city  of  Chicago  nearly  all  of  the  busi- 


In  People's  ITnited  ?»iAtes  Bank  v.  Gilson, 
140  Fed.  1,  it  was  held  that  where  a  statute 
conferred  upon  the  Postmaster  General  the 
power,  ''upon  evidence  satisfactory  to  him," 
to  order  the  retention  of  registered  letters 
and  nonpayment  of  money  orders  to  any 
person  or  company  engagcid  in  or  conduct- 
ing a  fraudulent  scheme  through  the  mails, 
the  finding  of  the  Postmaster  General  that 
a  concern  was  using  the  mails  for  such  a 
scheme  could  not  be  reviewed  bv  the  courts 
in  so  far  as  it  involved  questions  of  fact, 
or  unless  a  plain  error  of  law  was  shown. 

In  Donnell  Mfg.  Co.  v.  Wymnn,  156  Fed. 
415,  it  was  held  that  the  court  would  di- 
rect the  deliver^'  of  mail  to  the  complain 
ant,  although  the  Postmaster  General  had, 
on  the  fixing  of  a  date  six  months  in  ad- 
vance for  a  hearing  on  the  question  of  the 
issuance  of  a  fraud  order  against  complain- 
ant, directed  all  mail  addressed  to  com- 
plainant to  be  withheld  in  the  meantime, 
there  being  no  statute  susceptible  of  a  con- 
struction giving  authority  to  the  J'  ;tinas- 
ter  GenerU  to  withhold  mail  under  such 
circumstances. 

in  the  following  cases  decided  before  the 
rendition  of  the  opinion  of  the  Supreme 
Court  in  American  School  v.  McAnnulty, 
supra,  the  question  as  to  the  power  of  courts 
to  interfere  with  the  fraud  orders  of  the 
Postmaster  General  was  raised  with  differ- 
ent results. 

In  New  Orleans  Nat.  Bank  v.  Merchant, 
18  Fed.  841,  an  injunction  was  granted  to 
restrain  a  postmaster  from  carrying  out  a 
fraud  order  of  the  Postmaster  General,  be- 
cause that  i)t!icer  had  failed  to  find  that  the 
person  against  whom  the  order  was  directed 
was  engaged  in  an  enterprise  prohibited  by 
law. 

But  in  Enterprise  Sav.  Asso.  v.  Zumstein, 
15  C.  C.  A.  153,  37  U.  S.  App.  71,  67  Fed. 
1000,  the  court  refused  to  enjoin  a  post- 
master from  carrying  out  a  fraud  order  for- 
bidding him  to  deliver  registered  letters  to, 
or  to  pay  money  orders  presented  by,  the 
complainant,  a  corporation,  upon  the  ground 
that  the  order  was  made  "in  the  exercise  of 
the  discretion  reposed  in  the  Postmaster 
General  by  express  direction  of  Congress," 
810 


which  discretion  could  "not  be  supervised 
or  controlled  by  the  courts." 

In  Hoover  v.' McC^hesney,  81  Fed.  472,  the 
court,  while  refusing  to  restrain  a  post- 
master from  withholding  any  mail  addressed 
to  the  complainant  as  secretary  of  the  cor- 
poration declared  to  be  engaged  in  an  illegal 
business,  granted  an  injunction  to  restrain 
him  from  withholding  and  refusing  to  de- 
liver to  the  complainant  letters  directed  to 
him  upon  which  there  were  no  words,  lan- 
guage, or  indications  that  they  were  ad- 
dressed to  him  as  such  secretary,  basing 
sueh  distinction  upon  the  ground  that  whil? 
the  decision  of  the  Postmaster  General 
whether  a  business  which  is  being  carried 
on  IS  within  the  statutory  prohibition  may 
be  final  as  to  corporations,  the  Postmaster 
General  cannot  prohibit  absolutely,  with- 
out legal  trial,  the  use  of  the  mails  by  i 
citiziMi  or  citizens,  without  violating  their 
constitutional   rights. 

In  Fairfield  Floral  Co.  v.  Bradbury,  89 
Fed.  393,  while  the  court  refused  to  assent 
to  the  refinement  made  in  the  above  case, 
that  the  decision  in  Enterprise  Sav.  Asso. 
v.  Zumstein,  supra,  involved  any  distinc- 
tion between  an  individual  and  a  corpora- 
tion; yet  it  confined  the  latter  decision  to 
the  other  facts  appearing  in  that  case,  and 
to  that  extent  professed  to  be  bound  there- 
by; but  regarded  the  complainant  as  en- 
titled to  a  permanent  injunction  as  to  so 
much  mail  as  was  not  registered  and  did 
not  contain  money  orders,  if  the  evidence 
had  not  shown  that  its  business  was  one  for 
which  the  postal  system  could  not  lawfully 
be  used. 

Orders  prohibiting  the  delivery  of  mail 
on  other  grounds  may  also  be  interfered 
with  by  the  courts,  where  it  appears  that 
the  Postmaster  General  has  acted  without 
authority  or  in  excess  of  the  power  granted 
him  by  law. 

Thus,  in  Davis  v.  Brown,  103  Fed.  909, 
while  it  was  held  that  a  Federal  statute 
providing  that  all  matter  otherwise  mail- 
able by  law,  having  upon  its  envelope  or 
outside  wrapper  anything  calculated  and 
obviously  intended  to  reflect  injuriously 
upon   another,   should    not    be   conveyed   in 
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ness  usually  transacted  at  the  home  oflice 
of  an  insurance  company. 

In  1881  the  company  ei>ased  to  solicit  or 
to  write  any  new  business,  and  such  omis- 
sion continued  until  1900,  and  during  that 
period  the  business  transacted  by  it  at  its 
principal  branch  office  in  Chicago  was  such 
as  was  incident  to  the  care  and  preservation 
of  the  business  written  prior  to  1881.  Be- 
tween those  years  the  company  was  suffer- 
ing a  natural  liquidatitm,  its  outstanding 
policies  decreasing  from  5,9GG  in  number 
to  1,317,  while  its  policies  in  Illinois  had 
decreased  from  394  to  100.  In  tlie  year  1900 
the  company  again  began  to  solicit  new 
business,  and  up  to  March,  1904,  transacted 
at  its  principal  branch  office  in  Chicago  all 
of  the  business   usually   transacted  at  the 


chief  or  national  office  of  an  insurance  com- 
pany. 

In  March,  1904,  the  complainant  was  in- 
cor{>oruted  under  the  laws  of  the  state  of 
Illinois,  with  its  principal  ofTicc  and  plam 
of  business  in  the  National  Life  building,  at 
159  La  Salle  street,  in  the  city  of  Chicago, 
and  the  complainant  forthwith  took  over  all 
tlie  property  and  business  of  the  Washing- 
ton. District  of  Columbia,  cor))oration.  and 
I'ontinui'd  thereafter  to  transact  the  busi- 
ness tlierctufnrc  transacted  bv  the  latter 
corporation.  Prior  to  this  time  (March, 
1904)  the  Washington  company  had  taken 
over  the  business  of  two  other  life  insurance 
cnnipanie><i  and  one  trust  company,  all  of 
which  had  bccdme  nu-rged  in  the  \\ax|iingt<m 
coni]>any    when    the   complainant    took    over 


the  mails  or  delivered  from  any  postollice, 
but  should  be  withdrawn  from  the  mails 
under  such  regulations  as  the  Postninster 
General  should  prescribe,  vested  the  Post- 
master Cjeneral  with  power  to  exclude  non- 
mailable matter  from  the  mails,  and,  by 
reasonable  implication,  with  authority  to 
determine  what  matter  was  nonmailable, 
it  was  also  held  that  the  courts  could  re- 
view his  action  if  he  acted  maliciously  or 
fraudulently,  or  exceeded  his  authority. 

And  in  Teal  v.  Felton,  12  How.  284,  13 
L.  ed.  990,  it  was  hehl  that  an  order  of  the 
Postmaster  General  directing  that  no  paper 
mail  should  be  delivered  to  anyone  without 
payment  of  letter  postage,  if  tlicrc  were  any 
marks  upon  the  wrapper  in  which  it  \uis 
enclosed,  would  not  justify  a  postmaster  in 
holding  a  paper  upon  the  wrap])er  of  which 
was  a  mark,  where  the  statute  required  sut'h 
action  only  when  the  writing  or  memoran- 
dum was  concealed  in  the  paper. 

In  Commerford  v.  Thompson,  2  Flipp. 
611,  1  Fed.  417,  authority  for  an  order  of 
the  Postmaster  General  directing  the  with- 
holding of  complainant's  letters  was  clainie  I 
to  exist  under  a  statute  providing  that  no 
letter  or  circular  concerning  lotteries  or 
other  schemes  devised  and  intended  to  de- 
ceive and  defraud  the  public  for  the  pur- 
pose of  obtaining  money  under  false  pre- 
tenses should  be  carried  in  the  mails.  It 
was  held  that  the  detention  was  not  au- 
thorized by  law,  although  an  injunction 
was  refused  because  it  was  admitted  that 
the  letters  in  question  were  concerning  a 
lottery,  and  therefore  the  complainant  was 
not  entitled  to  the  protection  of  a  court  of 
equity. 

The  question  of  the  right  of  the  courts 
to  interfere  with  rulings  (»f  the  Postmaster 
General  has  also  frequently  arisen  in  re- 
gard to  rulings  as  to  the  compensation  of 
mail  contractors  nr  postniastevs. 

In  Allman  v.  United  States,  131  U.  S. 
.31,  33  L.  ed.  51,  9  Sup.  Ct.  Rep.  632,  it 
was  held  that  where  bv  statute,  as  well  as 
by  the  terms  of  the  contract  itself,  the 
Postmaster  (Jeneral  was  authorized  to  make 
deductions  from  the  pay  of  contractors,  for 
failure  to  perform  service  according  to  con- 
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tract,  and  to  fine  them  for  *»tl»er  <lelin- 
quencies.  ftufeitnres  imposed  bv  liini  for  tin* 
failure  of  n  contractor  engaged  in  carrying 
the  mail  to  perform  that  duty  witiiin  the 
time  prescribetl  by  his  contract  were  witli 
the  discretion  of  the  PoslnwiNii-r  General, 
and  not  subject  to  review  bv   tlif  court. 

So,  in  Neil  v.  Ohio.  3  How.  72(»,  11  L.  ed. 
800,  it  was  held  that  the  imposition  of  such 
forfeitures  rested  altogether  in  the  discre- 
tion of  tlie  Po-;tinaster  General,  where  the 
power  had  been  conferred  upon  liim  l»y  Con- 
gress to  determine  at  what  hours  the  uuiils 
should  leave  particular  places  and  arrive 
at  others,  and  t<»  determine  the  frecjuency 
of  it>  leaving  and  arriving. 

So.  also  in  Cniteil  States  v.  Wright.  11 
Wall.  (148.  '20  L.  ed.  ISS.  it  wa^  hel.l  that 
a  statute  requiring  the  Postmaster  (Jeneral 
to  ujake  a  special  or<ler  allowing  a  pro|)or- 
ti(uiat<'ly  reasonable  compensation  to  a  post- 
master by  reason  of  the  presence  of  a  mili- 
tary or  naval  force  near  his  postoilice.  cans- 
ing  unusual  business  to  accrue,  which  statute 
prescribed  no  rules  to  govern  the  conduct 
of  that  odicer,  "constituted  him  the  sole 
judge  to  determine  not  only  whether  the 
exigencies  in  the  ease  had  arisen,  but.  il 
they  had.  the  manner  and  extent  of  the  al- 
lowance;" that  it  was  not  eomp*»tent  for  a 
court  or  jury  to  revise  his  decision:  and 
that  it  was  not  re-examinable  anywhere 
else. 

IJut  in  Otis  v.  United  States,  24  Ct.  CI. 
61,  it  was  held  that  contractors  were  not 
bound  bv  the  action  of  the  Postmaster  Gen- 
eral  in  imposing  fines  upon  them  for  failure 
to  perform  service  according  to  contract,  an<l 
for  other  delinquencies,  where  that  olliwr 
acted  **inconii)atibly  with  the  reasonable  an«l 
legitimate  use  of  the  power"  conferre<I  by 
the  statute. 

And  in  Parker  v.  Inited  States.  26  Ct.  01. 
344,  while  it  was  held  that  the  jleci-sion  of  the 
Postmaster  General  imposing  such  tines  in 
cases  "pro|)erly  within  his  jurisdicti<m'*  were 
final,  it  was  said:  "Though  it  may  well  Ite 
that,  where  the  failure  to  perform  was  due 
to  some  eau.se  f«»r  which  the  law  will  not 
allow  a  contractor   t4i  lie   held   responsible, 
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its  business.  The  Washington  corporation 
still  preserves  its  corporate  entity,  but  since 
March,  1904,  has  transacted  no  business  ex- 
cept such  as  was  incident  to  carrying  out 
the  contracts  by  which  the  complainant  took 
over  its  property  and  business. 

The  average  niunber  of  pieces  of  mail  re- 
ceived by  the  complainant  at  its  chief  office 
[S20]in  Chicago,  intended  for  it,  during  'the  year 
1905  and  up  to  May  1,  1006,  was  about  200 
per  day  for  each  business  day. 

The  defendant  F.  E.  Coyne  was  the  post- 
master at  Chicago  up  to  the  8th  of  January, 
1906,  since  the  commencement  of  this  suit, 
and  on  that  date  Fred  A.  Busse  was  ap- 
pointed and  has  since  acted  as  such  post- 
master. The  other  individual  defendants 
are  the  mail  carriers  in  that  city  for  the 
territory  in  which  the  complainant's  place  of 
business  is  situated. 

The  corporation  defendant  was  organized 
and  incorf)oratcd  by  an  act  of  the  legislature 
of  Vermont  on  the  13th  day  of  November, 
1848,  under  the  name  of  "National  Life  In- 
surance Company  of  the  United  States.*'  By 
another  act  of  the  legislature,  approved  Oc- 
tober 7,  1858,  the  name  of  the  company  was 
changed  to  "National  Life  Insurance  Com- 
pany." and  since  that  time  its  name  has 
been  continuously  and  is  now  "National 
Life  Insurance  Company." 

The   company   was   duly  admitted   to   do 


business  in  the  state  of  Illinois  on  the  5th 
of  October,  18G0,  and  has  done  business  in 
that  state  continuously  from  that  time  to 
the  present.     It  has  maintained  since  some 
time  prior  to  1808  a  branch  office  in  the  city 
of  Chicago,  and  has  done  business  continu- 
ously at  that  branch  office  since  its  establish- 
ment up  to  the  present  time.     That  office 
since  March  1,  1895,  has  been  in  charge  of 
the  defendant  D.  G.  Drake,  as  its  manager. 
During  the  period  from   1881   to   1900  the 
business  of  this  corporation  in  the  state  of 
Illinois  increased  from  190  policies  to  3,846 
policies.    It  has  in  all  more  than  70,000  pol- 
icy holders,  and  the  average  number  of  pieces 
of  mail  matter  received  by  it  and  D.  G. 
Drake, -it»  manager,  at  the  office  of  the  com- 
pany, in  the  Marquette  building,  in  Chicago, 
and  intended  for  them,  or  one  of  them,  dur- 
ing the  year  1905,  and  up  to  May  1,  1906, 
was  about  23  pieces  per  day  for  each  busi- 
ness day. 

There  had  been  received  for  some  years 
prior  to  1005,  at  the  Chicago  postoffice,  nu- 
merous pieces  of  mail  matter  every  day, 
addressed  simply  ''National  Life  Insurance 
Company,  Chicago,  Illinois."  During  the 
year  1905  the  average  number  •of  such  pieces [331] 
of  mail  matter  was  about  five  per  day. 
Prior  to  the  19th  of  January,  1905,  sub- 
stantially all  such  mail  matter  thus  ad- 
dressed had  been  delivered  to  D.  G.  Drake, 


the  decision  will  be  subject  to  review  in  the 
courts." 

In  United  States  v.  Dumas,  149  U.  S.  278, 
37  L.  ed.  734,  13  Sup.  Ct.  Rep.  872,  it  was 
held  that  an  order  of  the  Postmaster  Gen- 
eral withholding  commissions  from  a  post- 
master because  of  fraudulent  returns  of  busi- 
ness made  by  the  latter,  and  allowing  a 
discretionary  compensation,  under  a  statute 
BO  providing,  and  his  adjustment  of  the 
postmaster's  accounts,  were  not  conclusive 
upon  the  postmaster  and  his  sureties,  in  a 
suit  to  recover  moneys  illegally  retained  by 
him,  but  were  only  prima  facie  evidence  of 
the  balance  due.  See  also  Jaedicke  v.  Unit- 
ed States,  29  C.  C.  A.  199,  56  U.  S.  App. 
409,  85  Fed.  372,  where  this  rule  was  ap- 
plied to  a  similar  state  of  facts. 

And  in  Wisconsin  C.  R.  Co.  v.  United 
States,  164  U.  S.  190,  41  L.  ed.  399,  17  Sup. 
Ct.  Rep.  45,  it  was  held,  under  statutes  pro- 
viding a  rate  and  basis  of  compensation  for 
mail  transportation,  that  the  action  of  the 
Postmaster  General  in  directing  payment  of 
such  compensation  could  not  be  regarded  as 
a  conclusive  determination,  when  brought 
in  question  in  a  court  of  justice. 

In  Day  v.  United  States,  21  Ct.  CI.  262, 
which  was  an  action  by  a  mail  transporta- 
tion contractor  to  recover  an  extra  month's 
pay,  which  by  his  contract  was  to  be  paid 
him  if  the  Postmaster  General  should  order 
the  service  discontinued,  the  court  allowed  | 
the  claim,  though  the  Postmaster  General  j 
912 


had  ruled  that  he  was  not  entitled  to  the 
same. 

The  (juestion  under  discussion  has  also 
arisen  in  the  following  miscellaneous  in- 
stances : 

In  Brown  v.  United  States,  9  How.  487, 
13  L.  ed.  228,  it  was  held  that  a  ruling  of 
the  Postmaster  General  allowing  the  treas- 
urer of  the  Postoffice  Department  credit  in 
his  account  with  the  government  for  the 
amount  of  a  sum  of  money  deposited  by  the 
treasurer  in  his  own  name  in  the  bank  from 
which  the  Department  had  borrowed  money, 
and  which  at  the  time  of  allowing  such 
credit  had  become  insolvent,  could  not  be 
considered  a  final  adjudication  closing  the 
transaction  from  judicial  scrutiny. 

And  in  United  States  ex  rel.  Romero  ▼. 
Cortelyou,  26  App.  D.  C.  298,  mandamus  is- 
sued to  compel  the  Postmaster  General  to 
re-establish  a  postoffice  which  he  had  discon- 
tinued without  authority  of  law. 

But  in  United  States  ex  rel.  Wallace  ▼. 
Key,  3  MacArth.  337,  it  was  held  that  a 
rule  would  not  be  granted  on  the  Postmaster 
General  to  show  cause  why  he  should  not  be 
compelled  to  enter  into  a  contract  with  the 
petitioner  in  the  name  of  the  United  States 
for  carrying  the  mails  on  a  certain  route, 
since  this  required  of  the  Postmaster  Gen- 
eral investigation  and  the  exercise  of  judg- 
ment, and  it  appeared  from  the  petition  it- 
self that  that  officer  had  acted  upon  the  mat- 
ter and  disposed  of  the  question  submitted 
to  his  judgment. 
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1B07.                National  L.  Iiia  Co.  of  D,  8.  A.  ¥.  Natioital  h.  liio.  Co,  821,  32S 

Ri  manager  for  the  defendant  N»tional  Life  envelope  and  contents  whether  they  were  In- 

Inaiirftnce  Company,  and   from  day  to  day  tended  for  the  compUiiwnt  or  the  defendant. 

Brake  opened   or   caused   to  be  opened  the  On  the  21it  of  June,  1005,  the  Poatoffic« 

pie<xs  of  mail  matter  thus   addressed,  and  Department  altered   its   directions,   and   dl- 

those  rot  found  to  be  intended  for  the  com-  rected  the  Chicago  poatmaster  to  thereafter 

p«ny  defendant   would   be   marked   by   him  deliver  mail   addressed  "National   Life   In- 

"Not  for  National  Life  Insurance  Company,"  aurance  Company,  Chicago,  Illinois,"  to  the 

would   then   be   redeposited   in   the   United  National   Life   InBurance   Company,  a   Ver- 

States  mail   and   sui>sequently   delivered  to  mont  corporation,  at  it«  offiees  in  the  Mar- 

the  National  Life  Insurance  Company  of  the  quette  building,  Chicago,  Illinois. 

United  SUteH  of  America.  This  order  has  ever  since  been  obeyed  by 

Tlie  complainant  was  JissatisHed  with  this  the   Chicago   postmaster,  and   for   the   pur- 

condition  of  thingB,  and  contended  that  all  [lose  of  obUining  relief  therefrom  th?  prea- 

the  mail  thus  addressed  should  be  delivered  ent  suit  was  commenced, 

to  the  complainant.     Various  letters  passed  j,^  j,   j^   Stebblne  argued  the  cause,  and. 

upon  the   subject  between   the  coraplainatit  ^■^^  „^   ^y    jj    g^„_  ^^  ^  j^^^t  f^^  ^p. 

and  the  postmaster  at  Chicago,  and  the  man-  ppij^pj. 

ager  of  the  defendant  corporation,  and  also  .^he  courts  have  jurisdiction  to  review  the 

the  iiuthor.l.es  of  the  Postoffice  Department,  ^^^^^    ^,   ^^^^   Pogtoffice    Department,    and 

at  Washington.     For  the  purpose  of  settling  ,,,^^  j^^^   ^„f^^   ^^   ,^„    „„j  therefor, 

the  question   .t  was  supsted  from   Wash-  ^^^  jurisdiction  of  this  mail  controversy, 

ington  that  the  postmaster  at  Chicago  should  American   School   v.   McAnnuity,    187    U. 

direct  a  representative  of  the  two  companies  j,          ^j  j^   ^    ^^   23  Sup.  Ct.  Rep.  33. 

to  appear  at  h.e  oHice  daily  for  a  period  of  ,^,^j,    j,    property,    conferring    upon    the 

ten  days  and  open  the  mail  m  the  presence  ^^^^^  (hereof  all  of  the  rights  incident  to 

of  an  employee  of  the  office,  designated  by  ^^^  ownerMhip  of  other  forms  of  property, 

the  postmaster,  and  tiiat  a  record  -hould  be  b^^j„„  ^.    ^,^.,^^^  g^^^^^    202  U.  8.  344. 

kept  of  the  mail  receive,!,  and  the  propor-  ^  ^  ^^    105^    26  Sup.  Ct.  Rep.  888. 

tion  thereof  intended  for  each  company.     If  j^^  Postofflee  Department  is  the  prepaid 

It  then  appeared  that  a  great  majority  of  ^  ^,  t^^  ^^^„^^  ^,  t^^  ^^i,   ^^arged  with 

the  mail  «as   really  intended   for   the  com-  j,,^  ^„^    „j  delivering  the  same  to  the  owner 

plainsnt,  deliver}'   should  be  made   to  that  thennC 

comj^ny.  On  the  other  hand,  if  the  ponten-  ^he  intent  of  the  sender  determine,  the 
tion  that  the  greater  part  of  the  mail  so  ad-  „„,„„^hip  of  mail,  and  should  be  respected 
dressed  iM-longed  to  the  complainant  was  not  ^^  ^^^^  Postofliee  Department,  when  such  in- 
supported  by  the  tacts,  the  existing  condl  j;^^  j^  ^nown  by  it 

tions  should  be  continued;  and  sliould  either  j^^   ^^l^^   „[    ^^e    PostofBce   Department 

party  d.-cline  to  assent  to  these  conditions,  ^^^^  ^^e  binding  force  of  law. 

delivery  should  then  be  made  to  the  other.  ^Idridge  v.  Williams,  3  How.  29.  II  L.  ed. 

The  defendant  corporation  did  not  agree  to  ^-g.   (,,,tj„t  ,    U„it^   gt^t^,^  4  How.  80. 

this   examination    of    the   mail,   and   asked  ,,b^   „   l    ed.   884.  001;   United   States   v. 

(January    17)    for   delay   for   further   com-  s^,„„„<,g,   120  U.  S.  48.  48,  30  L.  ed.  657, 

munieations ;  but  the  postmaster  at  Chicago,  gjg    ^  g^p   ct    r^P    41  j .   G„dy  v.  United 

on  account  of  this  refusal,  and  also  acting  gj^j^   39  q  f.  ^  ^2,  SB  Fed.  230;  Boske  t. 

under  advices   from   the   Postmaster  CJener-  ,.o,„in™re,  177  U.  S.  4S0,  44  L,  ed.  846,  20 

al's   Department,   at   Washington,   directed,  ^up.  Ct.  Rep.  701;  Ex  parte  Reed,  100  U.  S. 

■  I2]under  date  'of  -lanuary  18, 1905,  that  there  ,3  gi   25  l  ed  C38,  530. 

after  the  mail  should   until  otherwise  dir«:t.  ^^  Postmaster  General  is  not  at  liberty 

ed.  be  delivered  to  the  complainant.     Under  (^  dj^^g^rt  his  own   rules  providing  tliat 

this  order  the  mail  was  so  delivered  from  ^^j,   g^^„,j  ^  delivered  to   the   party   (or 

January  19,  1905,  untilJuty  12,  1006.    Dur-  ^ho^  it  is  intended.     Tiis  is  analogous  to 

ing  that  tima  the  comphiinant  received  704  the  caae  of  ■  court  attempting  to  disregard 

letters  addressed   "National   Life  Insurance  ;tB  own  rules. 

Company,    Chicago.   Illinois."   and    of    that  Rio   Grand   Irrig.   4  Colonization   Co.   ». 

number  776  were  found  to  be  intended  for  Qjldersleeve,   174  U.  S.  603,  606,  43  L.  ed. 

the  ewnplainant  and  related  to  iU  business;  1103,  II06,  19  Snp.  Ct.  Rep.  761. 

2  letters  wen  intended  for  the  defendant  and  jj^     „^„^y    „„^,^„    p,^„   ^         ^    the 

related  to  It.  business;   and  the  remaining  ^^„^  ^„d  A,^  ^  brief  for  appellees: 

14  pieces  consisted  of  circular  letters  relat-  ^yhen  a  corporation  has  established  itself 

ing  to  bonds,  mortgages,  and  other  securities  ;„    buiiiness   under   a    name   to   the   uae   o( 

and     inveetmenta,     advertising,    catalogues,  „hich   it   is  entitled,   no   other   corporation 

and  fltatisticB,  in  regard  to  which  it  was  im-  will  be  permitted  to  acquire  any  right  based 

possible  to  tell  from   the  inspection  of  the  upon  the  adoption  of  a  name  m  similar  as  to 
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cause  confusion,  even  though  there  be  no 
actual  intent  to  defraud  in  connection  witli 
the  adoption  of  the  similar  name. 

Hendricks  v.  Motagu,  L.  R.  17  Ch.  Div. 
638;  Iloby  v.  Grosvenor  Library  Co.  28 
Week.  Rep.  386;  People  ex  rel.  Felter  v. 
Ro8o.  225  III.  496,  80  N.  E.  293. 

The  appellant  has  either  wilfully  or  neg- 
ligently encouraged  the  confusion  of  names, 
and  therefore  comes  into  equity  with  unclean 
hands,  and  asks  the  court  to  deliver  to  it 
the  fruits  of  unfair  competition,  and  is  here 
seeking  to  acquire  rights  by  acts  which 
could  properly  have  been  enjoined  at  the 
prayor  of  the  appellees. 

Saunders  v.  Sun  Life  Assur.  Co.  [1894] 
1  Ch.  .537:  lloby  v.  Grosvenor  Library  Co. 
nuprn. 

A  docroe,  if  granted  in  response  to  the 
prayer  nf  the  bill  filed  in  this  cause,  would 
a)ii()iint  to  a  ju<lielal  sanction  of  an  appro- 
priation of  appellee's  name  by  appellant,  and 
would  bf  inconsistent  with  the  general  rules 
laid  down  in  a  vast  number  of  cases  bearinj^ 
upon  the  (|uestion  of  unfair  trade  and  the 
as.'<uniption  of  a  name  calculated  to  deceive 
or  tniise  confusion  of  id<'ntitv. 

('has.  S.  Hi«^gins  (?o.  v.  Ilig;»;in8  Soap  Co. 
144  N.  V.  4(J2.  27  L.R.A.  42,  43  Am.  St.  Rep. 
700.  :«i  X.  K.  4J)0;  Ri.ssell  Chilled  Plow 
Woiks  V.  T.  M.  nis.sell  Plow  Co.  121  Fed. 
Ao7 :  intcrniitional  Committee.  Y.  \V.  C.  A. 
V.  Y.  W.  C.  A.  IIM  111.  1!)4.  50  L.R.A.  888, 
62  X.  K.  5r>l  ;  X.'why  \.  Orejron  C.  R.  Co. 
IVady.  <;OJi.  Fed.  Cas.'Xci.  |(».144. 

The  controlling  propositions  in  the  ease 
at  bar  have  Ik'cu  fully  covered  bv  the  deci- 
sion  of  the  .Vttornev  Cencral  of  the  United 
Stales,  tlelivered  to  the  Postollice  Depart- 
ment :  and  the  decision  of  the  Postmaster 
General  carries  a  strong  presumption  of  its 
correctness,  and  will  not,  ordinarily,  be  re- 
viewed by  the  courts. 

Rates  &  G.  Co.  v.  Payne,  104  U.  S.  106, 
48  L.  ed.  894,  24  Sup.  Ct.  Rep.  505. 

Mr.  Justice  Pc^ckliam,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  record  shows  that  the  defendant  com- 
pany was  first  incorporated  in  Vermont  in 
1848  by  act  of  the  legislature,  under  the 
name  "National  Life  Insurance  Company  of 
[828]the  United  "States;"  but  in  1858  the  legis- 
lature of  that  state  altered  the  name  to 
'^National  Life  Insurance  Company,"  and 
this  was  ten  years  prior  to  the  incorporation 
of  the  Washington,  District  of  Columbia, 
corporation.  The  defendant  company  has, 
ever  since  that  time,  maintained  the  name 
given  it  in  1858.  and  it  was  in  use  by  it 
when,  in  ISGO.  it  was  admitted  to  do  busi- 
ness in  Illinois.  It  established  a  business 
oJBcr  in  Chicago  prior  to  1868,  and  has  since 


that  time  continuously  made  use  of  the 
mails  of  tlip  United  States,  under  ita  cor- 
porate name. 

After  the  Washington  company  was  in- 
corporated, in  August,  1868,  it  was  admit- 
ted to  do  business  in  the  state  of  Illinois, 
but  it  was  not  until  1874  that  it  established 
in  the  city  of  Chicago  what  it  denominated 
its  principal  branch  office. 

The  defendant  company,  under  the  law 
of  Illinois,  places  on  its  signs  in  the  build-, 
ing  where  it  docs  business  a  statement  that 
it  was  incorporated  in  Vermont,  but  its  cor- 
porate name  has  no  such  addition. 

Roth  companies  being  engaged  in  the  life 
insurance  business  in  various  states,  and, 
after  1874,  both  having  business  offices  in 
Chicago,  are  constantly  receiving  letters 
through  the  mails.  I^rge  numbers  of  them 
are  properly  addressed,  those  intended  for 
the  complainant  being  addressed  to  it  by  its 
own  name,  to  which  is  usually  added  the 
street  number  of  the  building  in  which  it 
has  its  office,  159  La  Salle  street,  while 
those  intended  for  the  defendant  company 
are  addressed  to  it  by  name,  with  the  addi- 
tion of  Marquette  building,  where  its  offTice 
is,  or  they  are  addressed  to  D.  G.  Drake,  its 
manager.  The  difficulty  has  arisen  over  let- 
ters which  were  simply  addressed  "National 
Life  Insurance  Company,  Chicago,  Illinois," 
and  these  have,  with  the  exception  of  a  brief 
time  between  January  and  July.  1005,  been 
delivered  to  the  defendant  company,  in  the 
Manpiette  building.  After  they  have  been 
there  opened  such  of  them  as  have  been  in- 
tended for  the  complainant  have  been  re- 
turned to  the  postoffice  at  Chicago,  from 
which  thev  have  been  then  delivered  to  the 
complainant.  A  very  large  proportion  of 
the  letters  thus  addressed  have  proved,  up- 
on "Iwing  opened,  to  have  been  intended  for[H*l 
the  complainant.  The  letters  that  are  ad- 
dressed to  the  defendant  by  its  corporate 
name  cannot  be  known  to  have  been  intended 
for  the  complainant  until  they  have  been 
opened.  In  other  words,  there  is  nothing  on 
the  outside  of  the  letters  from  which  it  could 
be  determined  that  they  were  not  intended 
for  the  company  to  which  they  were  ad- 
dressed by  its  corporate  name,  but  for  the 
complainant.  Some  of  the  letters  thus  ad- 
dressed have  been,  in  fact,  intended  for  the 
defendant  company,  although  a  very  small 
proportion  of  them. 

As  the  defendant  company  used  its  name 
long  prior  to  the  adoption  of  a  somewhat 
similar  name  by  the  complainant,  it  is  ap- 
parent that  the  confusion  which  has  arisen 
therefrom  in  regard  to  the  mail  delivered  at 
Chicago  is  not  at  all  the  fault  of  the  defend- 
ant company.  The  whole  claim  of  the  com- 
plainant rests  upon  the  averment  that  a 
very  large  majority  ot  the  letters  that  are 
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addressed  to  the  defendant  company  bj  its 
own  name  alone  are  in  reality  intended  for 
the  complainant.  This  fact  does  not  clothe 
the  complainant  with  the  legal  right  to  in- 
sist that  the  Chicago  postmaster  shall  be 
directed  to  deliver  all  mail  of  the  character 
in  question  to  a  corporation  other  than  that 
to  which  the  mail  is  addressed.  It  is  a  mat- 
ter of  confusion  arising  from  a  similarity  of 
names,  wherein  the  greater  proportion  of 
the  total  amount  of  the  mail  thus  addressed 
belongs  to  the  complainant,  although  not  ad- 
dressed to  it,  and  yet  some  portion  of  the 
mail  thus  addressed  actually  belongs  to  the 
company  to  which  the  mail  is  in  fact  ad- 
dressed. There  are  no  means  of  discovering 
to  which  company  the  letters  belong  short  of 
opening  them.  The  complainant,  by  adopt- 
ing greater  caution  in  the  matter  of  direc- 
tions to  its  correspondents  as  to  the  proper 
address,  might  probably  be  able  to  secure 
more  correctness  in  the  direction  of  letters 
intended  for  it. 

In  the  endeavor  to  discharge  its  duty  the 
Department  has  provided,  in  paragraph  4  of 
S  645  of  its  Postal  Laws  and  Regulations  of 
1902,  the  following  general  regulation: 
15]  •"Attempts  to  secure  the  mail  of  an  estab- 
lished house,  firm,  or  corporation  through 
the  adoption  of  a  similar  name  should  not 
be  recognized.  Where  disputes  arise  be- 
tween individuals,  firms,  or  corporations  as 
to  the  use  of  a  name  or  designation,  mat- 
ter addressed  to  a  street,  number,  or  build- 
ing should  be  delivered  according  to  such 
address.  When  not  so  addressed  the  mail 
Vfill  he  delivered  to  the  firm  or  corporation 
which  first  adopted  the  name  of  the  address 
at  that  place." 

The  Postoffice  Department  made  a  special 
order  herein,  following  substantially  that 
rule.  The  appeal  made  by  the  complainant 
to  the  Department  was  really  nothing  but  an 
appeal  to  its  discretion;  complainant  could 
only  have  asked  for  the  order  because,  upon 
the  whole,  it  was  thought  but  fair  and  equi- 
table that  the  corporation  for  which,  in  a 
great  majority  of  cases,  the  letters  were 
probably  intended,  should  have  them,  al- 
though letters  so  addressed  were,  in  a  num- 
ber of  cases,  intended  for  the  corporation 
named  on  them.  The  court  is  now  asked,  in 
effect,  to  review  and  reverse  that  order,  not 
because  the  complainant  has  a  legal  right  to 
the  delivery  of  all  these  letters,  but  only 
because,  judging  from  the  past,  the  numbers 
intended  for  complainant  are  many  more 
than  those  intended  for  defendant,  even 
though  all  are  addressed  to  the  latter.  The 
court  is  therefore  asked  to  judge  by  the  ex- 
perience of  the  past,  although  in  making 
the  order  asked  for  it  inevitably  directs  the 
delivery  of  some  letters  to  the  wrong  party, 
and  in  opposition  to  the  address  upon 
5S  li.  ed. 


the  letters.  Assuming  that  the  court 
in  some  cases  has  the  power  to,  in  effect, 
review  the  determination  of  the  Department, 
we  do  not  think  this  is  an  occasion  for  its 
exercise.  The  complainant  is  really  appeal- 
ing from  the  discretion  of  the  Department  to 
the  discretion  of  the  court,  and  the  complain- 
ant has  no  clear  legal  right  to  obtain  the 
order  sought.  See  Bates  &  G.  Co.  v.  Payne, 
194  U.  S.  106-108,  48  L.  ed.  894,  895,  24 
Sup.  Ct.  Rep.  695. 

A  court  in  such  case  ought  not  to  inter- 
fere in  the  administration  of  a  great  De- 
partment like  that  of  the  Postoffice  by  an  in- 
junction which  directs  the  Department  how 
to  conduct  *the  business  thereof,  where  the[326] 
party  asking  for  the  injunction  has  no  clear 
right  to  it. 

This  case  has  nothing  in  common  with 
American  School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  94,  47  L.  ed.  90,  23 
Sup.  Ct.  Rep.  :J3.  There  the  Postoffice  De- 
partment was  assuming  to  act  under  a  stat- 
ute giving  it  tlie  power  to  refuse  to  deliver 
mail  matter  to  an  individual  guilty  of  fraud 
in  his  busine.ss,  and  this  court  held  that  the 
case  made  did  not  show  that  the  plaintiff  in 
error  had  been  guilty  of  any  conduct  that 
could  be  held  to  be  a  fraud  under  the  stat- 
ute under  which  the  Postoffice  Department 
was  acting.  The  Department  was,  therefore, 
without  jurisdiction  to  make  the  order, 
which  was  reversed  in  this  court. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals must  be  affirmed. 


ALLEMANNIA  FIRE  INSURANCE  COM- 
PANY OF  PITTSBURG,  PENNSYLVA- 
NIA, Plff.  in  Err., 

v. 

FIREMEN'S  INSURANCE  COMPANY  OF 
BALTIMORE,  TO  THE  USE  AND  BEN- 
EFIT OF  FRANCIS  E.  S.  WOLFE,  Re- 
ceiver. 

(See  S.  C.  Reporter's  ed.  326-337.) 

Reinsurance  — necessity  of  payment  of 
loss  by  relnsuped. 

1.  The  reinsured,  under  a  compact  of  re- 
insurance, is  not  bound  to  pay  the  loss  be- 
fore enforcing  its  claim  against  the  rein- 
surer because  such   compact   provides   that 

Note. — As  to  reinsurance — see  note  to 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co.  27  L. 
ed.  U.  S.  337. 

Liability  of  reinsurer  as   affected  by  non- 
payment of  loss  by  reinsured. 

An  unbroken  line  of  authority  holds  that 
the  liability  of  a  reinsurer  is  in  no  way 
dependent  upon  the  payment,  or  ability  to 
make  payment,  of  the  Iom  by  the  reinsured. 
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losses,  if  an  J,  shall  be  payable  pro  rata 
with,  in  the  same  manner,  and  upon  the 
same  terms  and  conditions  as  paid  by  the 
reinsured  under  the  contracts  reinsured; 
and  that,  in  no  event,  shall  the  reinsurer  b:> 
liable  for  an  amount  in  excess  of  a  ratable 
proportion  of  the  sum  actually  paid  to  the 
insured  by  the  reinsured  under  the  original 
contracts  of  insurance,  after  deducting 
therefrom  any  and  all  liability  of  other  re- 
insurers. 

Reinsurance  —  necessity  of  payment  of 
loss  by  reinsured. 

2.  Payment  of  the  loss  to  the  original  in- 
sured is  not  made  a  prerequisite  to  a  re- 


covery by  the  reinsured  on  a  contract  of 
reinsurance,  because  the  compact  provides 
that  the  reinsured  shall  forward  to  the  re- 
insurer a  statement  of  the  date  and  prob- 
able amount  of  loss  or  damage,  and.  after 
having  adjusted,  accepted  proofs  of,  or 
paid  such  loss  or  damage,  shall  forward 
the  proofs  and  a  copy  of  the  original  re- 
ceipt taken  upon  the  payment  of  such  loss. 

[No.  180.] 

Argued  March  17,  18,  1008.     Decided  April 

6,  1908. 


Payment  of  the  loss  is  not  made  a  pre- 
requisite to  the  enforcement  of  such  lia- 
bility by  a  clause  providing  "losses,  if  any, 
payable  pro  rata,  at  such  time  and  in  such 
manner  as  the  reassured  may  pay*'  as  the 
words  "may  pay"  will  be  construed  to 
mean  "liable  to  pay."  Fame  Ins.  Co.*s  Ap- 
peal, 83  Pa.  397,  AfTirming  9  Phila.  292. 

In  Norwood  v.  Resolute  F.  Ins.  Co.  47 
How.  Pr.  43,  4  Jones  &  S.  652,  it  was 
held  that  because  another  clause  of  the 
policy  of  reinsurance  provided,  "reinsur- 
ance, in  case  of  loss,  to  be  settled  in  the 
proportion  which  the  sum  reinsured  shall 
bear  to  the  whole  sum  coA-ered  by  the  rein- 
sured company,"  the  clause,  "loss,  if  any,  to 
be  payable  pro  rata  with  the  reassured," 
did  not  mean  that  the  reinsurer  was  not 
liable  to  pay  under  the  policy  of  reinsurance 
until  the  original  loss  had  been  paid  by  the 
insurer. 

In  Hone  v.  Mutual  Safety  Ins.  Co.  1 
Sandf.  137,  it  was  held  that  the  extent  of 
the  liability  of  a  reinsurer  was  not  affected 
by  the  insoh-ency  of  the  reassured,  nor  by 
its  inability  to  fulfil  its  own  contract  with 
the  original  assured;  and  this  judgment 
was  affirmed  by  the  court  of  appeals  in  2 
N.  Y.  236. 

So,  also,  in  Consolidated  Real  Estate  &. 
F.  Ins.  Co.  V.  Cashow,  41  Md.  59,  it  was 
held  that  the  insolvency  of  the  original 
insurer  in  nowise  affects  or  limits  the  re- 
sponsibility of  the  reinsurer,  who  is  liable 
to  pay  the  whole  amount  of  the  reinsur- 
ance to  the  trustee  of  the  original  insurer, 
although  the  original  assured  has  been  paid 
but  a  small  dividend. 

To  the  same  effect  is  Strong  v.  Phceiiix 
Ins.  Co.  62  Mo.  289,  21  Am.  Rep.  417. 

In  Gantt  y.  American  Cent.  Ins.  Co.  68 
Mo.  503,  it  was  said  that  the  reassured  was 
not  obliged,  in  order  to  maintain  his  ac- 
tion against  a  reinsurer,  to  show  that  he 
had  paid  the  loss,  and  that  therefore,  when 
a  loss  occurs  which  is  covered  by  the  policy 
of  reinsurance,  the  reassured  is  entitled  to 
recover  from  the  reinsurer  not  what  he  has 
paid,  but  all  that  he  has  become  liable  to 
pay  by  reason  of  such  loss. 

Nor  will  the  extent  of  the  reinsurer's  lia- 
bility, where  the  reinsured  by  reason  of 
insolvency  is  partially  unable  to  pay  the 
loss,  be  limited  by  a  clause  in  the  policy 
of  reinsurance  providing  "loss,  if  any,  pay- 
V  at  the  same  time  and  pro  rata  with 


the  insured,"  its  fair  construction  being 
that  the  liability  of  the  reinsuring  com- 
pany was  to  be  no  greater  than  that  of 
the  original  company;  that  the  reinsurer 
was  not  to  be  compelled  to  pay  any  faster 
than  the  original  company;  and  that  it 
was  to  have  the  benefit  of  any  defense 
which  the  original  company  would  have 
had  (Re  Republic  Ins.  Co.  Fed.  Cas.  No. 
11.705;  Ex  parte  Norwood.  3  Biss.  504, 
Fed.  Cas.  No.  10,364 ) ;  nor  by  a  clause 
providing,  "in  case  of  loss  the  company 
shall  pay  pro  rata  at  and  in  the  same  time 
and  manner  as  the  reinsured"  (Cashau  v. 
Northwestern  Nat.  Ins.  Co.  5  Biss.  470, 
Fed.  Cas.  No.  2,499)  ;  nor  by  a  clause  pro- 
viding that  "loss,  if  any,  to  be  settled  and 
paid  pro  rata  with  the  insured,  and  at  the 
same  time  and  place,  and  upon  the  same 
terms  and  conditions"  (Hunt  v.  New 
Hampshire  Fire  Underwriters*  Asso.  68  N. 
H.  305,  38  L.R.A.  514,  73  Am.  St,  Rep.  602, 
38  Atl.  145)  ;  nor  by  a  clause  providing 
"loss,  if  any,  payable  pro  rata  and  at  the 
same  time  with  the  insured"  (Blackstone 
v.  Alemannia  F.  Ins.  Co.  60  N.  Y.  104, 
Affirming  4  Daly.  290). 

And  in  Re  Eddvstone  Marine  Ins.  Co.  61 
L.  J.  Ch.  N.  8.  362,  it  is  held  that  the 
words,  "to  pay  as  may  be  paid  thereon."  in 
a  policy,  of  marine  insurance,  do  not  mean 
that  the  reinsurer  is  liable  only  for  such 
ratable  proportion  of  any  dividend  that 
the  insolvent  reinsured  may  be  able  to  pay 
to  the  original  insured,  payment  by  the  re- 
insured not  being  a  prerequisite  for  en- 
forcing the  liability  of  the  reinsurer. 

Nor,  ordinarily,  will  the  liability  of  the 
reinsurer  be  suspended  until  payment  of  a 
dividend  by  the  insolvent  reinsured. 

Thus  in  Re  Eddystone  Marine  Ins.  Ca 
[1892]  2  Ch.  423,  it  was  held  that  under  a 
reinsurance  policy  "subject  to  the  same 
terms  and  conditions  as  the  original  policy 
or  policies,  and  to  pay  as  may  be  paid  there- 
on" the  reinsurer  is  liable  to  the  extent  of 
the  liability  under  the  original  policy,  in- 
stead of  only  for  the  proper  ratable  pro- 
portion of  any  dividend  which  may  be  paid 
by  an  insolvent  insurer,  and  has  actually 
been  declared  and  paid. 

For  a  discussion  of  the  general  question 
of  the  liability  of  a  reinsurer,  see  note  to 
Traders'  Ins.  Co.  v.  Aachen  Sl  M.  F.  Ins.  Co. 
8  L.R.A.(N.S.)    844. 

S09  U.  8. 


1007. 


AlXEMAN3aA   FlBB   IN8.   Co.  ▼.   FiBBMSN'B   IK8.   Oo. 


S27-829 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  jud^nnent  of  the  Su- 
preme Court  of   the   District,   in   favor   of 
plaintiff,  in  an  action  on  a  policy  of  reinsur- 
ance.    Affirmed. 

See  same  case  below,  28  App.  D.  C.  330, 
14  L.R.A.(N.S.)    1049. 

Statement  by  Mr.  Justice  Pcckham: 
17]  *This  action  was  brought  by  plaintiff,  who 
18  the  defendant  in  error,  in  the  supreme 
court  of  the  District  of  Columbia,  for  the 
purpose  of  recovering  an  amount  alleged  to 
be  due  the  plaintiff  from  the  defendant 
(plaintiff  in  error)  on  a  policy  of  reinsur- 
ance. The  plaintiff  obtained  judgment  in 
the  trial  court,  which  was  affirmed  in  the 
court  of  appeals  of  the  District. 

The  plaintiff  had  originally  insured  the 
property  which  was  destroyed,  and  had, 
prior  to  the  loss,  reinsured  a  proportion  of 
the  original  insurance  with  the  defendant 
company.  After  such  reinsurance  the  plain- 
tiff suffered  heavy  losses  by  reason  of  the 
great  fire  in  the  city  of  Baltimore  in  the 
month  of  February,  1904,  for  wliich  losses 
it  became  liable,  and  was  rendered  thereby 
insolvent,  and  is  unable  to  pay  the  same, 
unless  the  plaintiff  is  able  to  collect  the 
amount  due  it  from  the  defendant  by  virtue 
of  its  reinsurance  policies,  and  from  other 
corporate  fire  insurance  companies  with 
which  plaintiff  had  contracts  of  reinsurance. 
By  reason  of  the  insolvency  of  the  corpora- 
tion a  receiver  was  appointed  by  a  decree  of 
the  circuit  court  of  Baltimore  city,  prior  to 
the  commencement  of  this  action. 

Upon  the  trial  the  plaintiff  proved  a  cause 
of  action  against  the  defendant,  unless  the 
facts,  which  it  also  proved,  that  it  had  be- 
come insolvent  by  reason  of  the  losses  sus- 
tained by  it  incident  to  the  Baltimore  fire 
in  1904,  and  that  a  receiver  had  been  ap- 
pointed for  it  by  the  court  in  Maryland,  and 
that  the  receiver  had  paid  to  its  creditors, 
after  this  suit  was  brought,  but  55  per  cent 
of  the  amount  of  its  liability,  amounted  to 
a  defense. 

The  contract  between  the  plaintiff  and  de- 
fendant was  described  therein  as  a  "rein- 
surance compact,"  and  in  it  the  defendant 
agreed  to  "reinsure  the  Firemen's  Insurance 
Company''  in  the  amounts  and  manner 
therein  stated. 

There  were  contained  in  the  compact,  and 
forming  part  thereof,  the  following  subdi- 
visions : 

"10.  Upon  receiving  notice  of  any  loss  or 
I8]claim  under  any  •contract  hereunder  rein- 
sured, the  said  reinsured  company  shall 
prompt!}'  advise  the  said  Allemannia  Fire 
Insurance  Company,  at  Pittsburg,  Pennsyl- 
vania, of  the  same,  and  of  the  date  and 
5S  li.  ed. 


probable  amount  of  loss  or  damage,  and 
after  said  reinsured  company  shall  have  ad- 
justed, accepted  proofs  of,  or  paid  such  loss 
or  damage,  it  shall  forward  to  the  said  Alle- 
mannia Fire  Insurance  Company,  at  Pitts- 
burg, Pennsylvania,  a  proof  of  its  loss  and 
claim  against  this  company,  upon  blanks 
furnished  for  that  purpose  by  said  Firemen's 
Insurance  Company,  together  with  a  copy  of 
the  original  proofs  and  claim  under  its 
contract  reinsured,  and  a  copy  of 
the  original  receipt  taken  upon  the  payment 
of  such  loss;  and,  upon  request,  shall  exhib- 
it and  permit  copies  to  be  made  of  all  other 
papers  connected  therewith,  which  may  be  in 
its  possession. 

"11.  Each  entry  under  this  compact,  un- 
less otherwise  provided  in  this  compact,  shall 
be  subject  to  the  same  conditions,  stipula- 
tions, risks,  and  valuation  as  may  be  as- 
sumed by  the  said  reinsured  company  under 
its  original  contracts  hereunder  reinsured, 
and  losses,  if  any,  shall  be  payable  pro  rata 
with,  in  the  same  manner,  and  upon  the 
same  terms  and  conditions,  as. paid  by  the 
said  reinsured  company  under  its  contracts 
hereunder  reinsured;  and  in  no  event  shall 
this  company  be  liable  for  an  amount  in  ex- 
cess of  a  ratable  proportion  of  the  sum  ac- 
tually paid  to  the  assured  or  reinsured  by 
the  said  reinsured  company  under  its  origi- 
nal contracts  hereunder  reinsured,  after  de- 
ducting therefrom  any  and  all  liability  of 
other  reinsurers  of  said  contracts  or  any 
part  thereof." 

The  defendant  gave  no  evidence,  but  re- 
quested the  court  to  instruct  the  jury  aa 
follows : 

"No.  2.  The  jury  are  instructed  that  proof 
of  mere  liability  on  the  part  of  the 
plaintiff  under  the  original  contracts  or 
policies  involved  in  this  suit  is  not  sufficient 
to  entitle  it  to  a  verdict  against  the  defend- 
ant; and  the  jury  are  therefore  further  in- 
structed that  they  must  return  a  verdict  in 
favor  of  the  defendant,  unless  they  shall 
find  from  the  evidence  that  the  plaintiff  has 
actually  paid  the  whole  or  some  *part  of  one[S-29] 
or  more  of  the  claims  against  it,  enumerated 
in  the  schedule  annexed  to  the  contract  of 
reinsurance  here  sued  upon. 

"No.  3.  The  jury  are  instructed  that,  if 
they  find  for  the  plaintiff,  their  verdict  must 
not  be  for  an  amount  in  excess  of  a  ratable 
proportion  of  the  various  sums  actually  paid 
by  it  to  its  policy  holders  under  the  original 
contracts  or  policies  enumerated  in  the 
schedule  attached  to  the  declaration  filed 
herein." 

These  instructions  were  refused  and  the 
refusal  duly  excepted  to.  Thereupon  the 
jury,  under  instructions,  returned  a  verdict 
in  favor  of  the  plaintiff  for  $12,013.24,  being 
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tbe  amount  which  it  was  conceded  was  due  the  le^l  construction  of  section  11,  in  con- 

under  the  reinsurance  compact,  provided  the  nection  with  the  entire  contract,  following; 

fact  of  insolvency  and  nonpayment  by  the  the  strict  intent  of  both  parties  to  it,  is 

reinsured  did  not  constitute  a  defense.  that  in  no  event  should   tlie  defendant  be 

required   to    pay   under    its    contract   more 

Messrs.    H.  Presoott    Gatlcy    and    An-  *^*"  }^^   ratable   proportion   of   the  actiia 

drew  Y.  Bradley  argued  the  cause,  and,  lability  of  the  plaintiff, 

with  Mr.  Charles  H.  Bradley,  filed  a  brief  ^^»y»   ^"«-    5§    U,   Ha;   2   Clement,   Fire 

for  plaintiff  in  error:  ^"^'   ^^1~^57;   Consolidated  Real   Estate  & 

The  language  of  paragraph  11  of  this  ^-  ^^^'  ^^'  v-  Cashow,  41  Md.  74;  Black- 
contract  is  neither  technical  nor  ambigu  ^^^^  v.  Alemannia  F.  Ins.  Co.  56  N.  Y. 
ous;  nor  have  any  of  the  terms  used  there-  ^^^'*  ^*™«  !»*•  ^'^  Appeal,  83  Pa.  396; 
in  acquired  a  meaning  distinct  from  the  ^a»Jiau  v.  Northwestern  Nat.  Ins.  Co.  5 
popular  sense  of  the  same  terms.  Thev  I^'ss.  476,  Fed.  Cas.  No.  2,499;  Ex  parte 
must,  therefore,  be  taken  and  understood  in  Norwood.  3  Biss.  504,  Fed.  Cas.  No.  10,364; 
their   plain,  ordinary,  and  popular  sense.  ^^  Republic  Ins.  Co.  Fed.  Cas.  No.  11,705. 

Imperial  F.  Ins.  Co.  v.  Co«s  County,  151  ^^^  consideration  of  the  situation  of  the 

U.  R.  402,  463,  38  L.  ed.  235,  236,  14  Sup.  Parties   when    the   contract   was   made,    its 

Ct.  Rep.  379 ;  2  Parsons.  Contr.  7th  ed.  pp.  subject-matter,  and   the   purpose  of  its  ex- 

626    628    632.  ecution,  are  material   to  determine  the  in- 

The    incaning    of    the    words    "actually  tention  of  the  parties  and  the  meaning  of 

paid"  is  so  clear  it  is  difficult,  if  not  im-  ^^^  <^<*™s  t^»^y  "8«*J  and  when  these  are 

possible,   to   suggest  a   synonymous   phrase  ascertamed    they    must    prevail    over    the 

which  will  not  tend  to  obscure  rather  than  "^^^^^  ^^  *^«  stipulations. 

to  clarify  that  nu^aning.     It  is   impossible  Kauffman   v.   Raeder,  54  L.R.A.   250,  47 

to    construe    them    to    mean    "may    become  ^-  C-  A.  278,  108  Fed.  171;   Chesapeake  & 

liable    to    pay,"    without    absolutely    disre-  ^-   ^^"*'    ^^'  v-  H>"»    ^^   Wall.   94,  21  L. 

carding   all    definitions    and    rules    of    con-  ^^'  ^*-   O'Brien  v.  Miller,   168   U.   S.  287, 

strnction.  *2  L.  ed.  469,  18  Sup.  Ct.  Rep.  140;  Insur- 

Kellv  V.   Supreme  Council,   C.   M.   B.  A.  ance  Co.  v.  Duval.  8  Serg.  &  R.  147;   Illi- 

46  App.  Div.  82,  61  N.  Y.  Supp.  394.  "°'*  ^^"*=-  ^'  ^"»-  ^^-  ^  •  Andes  Ins.  Co.  67 

The   liability  of  the  reinsuring  companv  ^"-  ^^2,  16  Am.  Rep.  620;   Eagle  Ins.  Co. 

being    clearly 'and    t-xpressly    fixed    bv    the  v.  Lafayette  Ins.  Co.  9  Ind.  443;   Gantt  v. 

terms  of  the  contract,  the  court   will   not  American    Cent.   Ins.    Co.   68   Mo.    603;    24 

enlari;e  it.  ^^'   *   ^'""-   ^*^"^*   ^aw,   2d  ed.   pp.   205  f. 

Kerr,  Ins.  pp.  729-735;   Imperial  F.  Ins.  ^67    (2),  270,  viii. 
Co.  y.  ('<M»s  Coimtv,  supra. 

The  moiurnt  the  reinsured  accepted  the  ^^^'  J"^**^®  Peckliain.  after  making  the 
contract  in  this  case,  it  assumed  and  took  foregoing  statement,  delivered  the  opinion 
upon  itself  the  duty  of  performing  a  certain  of  the  court:  .  ,  , 
definite  act  by  which,  and  by  which  alone.  ^lie  only  question  before  the  court  is  as 
the  extent  and  measure  of  the  liability  of  ^}^^  construction  •of  the  language  of  the[SSSJ 
the  reinsuring  company  could  be  ascer-  reinsurance  compact.  The  term  "reinsur- 
tained  in  the  event  of  a  loss.  The  rein-  ance '  has  a  well-known  meaning.  That  kind 
sured.  by  its  acceptance  of  this  contract,  of  a  contract  has  been  m  force  m  the  corn- 
agreed  thut  actual  payment  by  it  of  its  mercial  world  for  a  long  number  of  yeaw, 
losses  should  be  a  condition  precedent  to  its  »«d  it  is  entirely  different  from  what  » 
right  of  recovery  against  the  reinsuring  termed  "double  insurance,"  t^e.,  an  msur- 
companv  *"^®  ^'  the  same  interest.    The  contract  ia 

Langdell,   Contr.    |    33;    Ostrander,   Fire  one  of  indemnity  to  the  person  or  corpors- 

Ins.   «  334;  Kerr.  Ins.  p.  740;   Braunstein  *'^«  reinsured,  and  it  binds  the  reinsurer 

T.  Accidental  Death  Ins.  Co.  1   Best  k  8.  t^.W  ^  the  reinsured  the  whole  loss  sus- 

»g2  tained  in  respect  to  the  subject  of  the  msur* 

The  fact  that  perfonnance  of  this  cob-  anw  to  the  extent  to  which  he  ta  rein.ur«I. 

ditioB  precedent  is  now  impoesible  doe.  not  "  »  »»*  necessary  that  the  reinsured  shouW 

inTalidate  it,  nor  is  the  rSnsured  relieved  f^'*-  W  ^^}?^  *°  *''l?t'*^  *"*  """"^ 

or  discharged  from  its  obligation.  ??'°'«  P7°T^'"8  "K^'"?,*.  *•"'  reinsurer  upoa 

o  ru.*   tL.«.  m.  o-.^   ,.«    coK    CO?    £OQ  his  contract.     The  liability  of  the  latter  is 

9  Cyc.  Law  A  Proc.  pp.  625,  627,  628.  ^.^xjuxu-       i              #xi--          j 

•^                              rr          »        »  jjQ^  affected  by  the  insolvency  of  the  insured 

Messrs.  William  F.   Mattlngly  and  T.  or  by  its  inability  to  fulfil  its  own  contract 

Wallls  Blacklstone  argued  the  cause  and  with  the  original  insured.  The  claim  of  the 

filed  a  brief  for  defendant  in  error :  reinsured  rests  upon  its  liability  to  pay  its 

The  contract  did  not  contemplate   insol-  loss  to  the  original  insured,  and  is  not  based 

ivncy.    It  was  a  contract  of  ir.demnity,  and  upon  the  greater  or  less  ability  to  pay  by  the 
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reinsured.  If  the  reinsured  commenced  hi* 
Action  against  the  reinsurer  before  he  liad 
himself  paid  the  loss,  the  reinsui-cd  took  up- 
on himself  the  burden  of  makin;;  out  his 
claim  with  the  same  precision  tliat  Che  first 
insured  would  be  required  to  do  in  an  action 
■(fainst  liim.  But  there  is  no  autliorily  for 
saying  tliat  lie  must  i>ay  tlie  loss  before  en- 
forcing his  claim  against  thP  I'einsurer. 
These  pro|Hisilions  are  adverted  to  and  en- 
forced in  Home  v.  Mutual  Safety  Ins.  Co. 
1  Sandf.  137,  where  the  authorities  upon  the 
iubject  arc  gathered  and  reviewed  at  some 
len;.'th.  The  case  itself  was  subsequently 
allirmcd  in  the  court  of  apiieala  in  2  X.  V. 
235.  See  also  Ulaekstone  v.  Aleniunni.i  F. 
Ins.  Co.  5»  N.  Y.  1&4.  Tlic  same  iluctriue  in 
held  in  Consolidated  Real  KHinti-  &  V.  Ins. 
Co.  V.  Casliow,  41  Md.  d!J. 

Counsel  for  plaintifT  in  error  frankly  con. 
cedes  liiat  tlic  iL'nal  pro|>UHitiiiUH  ulmve 
statt'd  are  correct,  and.  unlexs  tlieiT  is  Hiimc. 
thint;  in  the  sjieeial  provisions  of  this  rein- 
KUrnnei'  contract  which  cUanj-os  tlie  ordiiuiry 
rule  on  tlmt  Huhjeet.  the  judj^mi-nt  herein 
niun  be  atrirmed.  Ki-fcnnee  is  made  lo  the 
uleventb  subdivision  of  the  poliey  in  ■[lies* 
ISItion.  L'nder  the  language  of 'lliut  claii>u'  the 
iduintilf  in  error  conlendii  that  the  general 
rule  ii  altered,  and  that  unless  the  reinsured 
has  paid  over  tile  money  on  aeeoitnt  of  the 
loss,  to  the  original  insured,  the  reinsurer 
is  not  hound  to  pay  under  lliis  jKirtieular 
contract  of  reinsurance.  Lan;;u>Li.'e  some- 
what like  tliat  used  in  the  eleventh  kuImH 
vision  has  been  construeil  in  other  cases.  In 
Blackstone  v.  Alemannia  1-'.  his.  Co.,  supra, 
the  language  used  was  '*loss,  if  any.  payable 
pro  rata,  and  at  the  sunn'  time  with  the  re- 
insured." The  court  of  a[i]>eals  of  Xew  York 
held  that  the  first  part  of  the  clause  relieved 
the  defendant  from  paying  the  full  amount 
of  the  loss,  and  made  it  liable  only  for  its 
pro  rata  share,  so  that,  the  defendant's  re. 
insurance  being  for  half  the  loss,  (lie  defend- 
ant was  only  held  liable  to  pay  half  the  loss. 
Continuinj;,  the  court  said;  ''In  regani  to 
the  latter  branch  of  the  clause  in  question, 
which  says  that  the  loss  is  payable  'at  the 
same  time  with  the  reinsured,'  it  is  not  pos- 
sible to  conclude  from  it  that  actual  pay- 
ment by  the  reinsured  is,  in  fact,  to  precede 
or  to  accompany  payment  by  the  reinsurer. 
It  looks  to  the  time  of  payabilitj',  and  not 
to  the  fact  of  jmynient.  It  has  its  operation 
in  fixing  the  same  |wriod  for  the  duty  o(  pay- 
ment by  the  reinsurer  as  was  fixed  for  ]iay. 
ment  by  the  rein.'ured.  To  give  to  it  the 
construction  contended  for  by  the  defendant 
would,  in  substance,  subvert  the  whole  con- 
tract of  reinsurance  as  hitherto  understood 
in  this  state." 

In  Ex  parte  Norwood,  3  Bias.  504.  Fed, 
Cm.  No.  ](ijt0i,  a  clause  id  the  reinaur- 
■1  L.  ed. 


anee  policy  stated  liiut  "l'>e^,  if  %ut  |u> 
able  at  the  same  time  and  pr',  >«iu  ■,■'..  v^ 
insured;"  and  it   was  held   tliat   hu-u.   u>i. 

guage  simply  give*  to  tlip  cunj/atu  i  i i., 

lit  of  any  defensi',  dedu('li</n,  or  •^>iii ,  ,  ,„.',. 
the  first  insurer  may  liavi-,  iiiakiui-  i;«    !„ 

hility  of  the  reinsurer  iIk-  u a.  ii..   ..,.,■ 

inat  insurer.     It  do-'.s  not  limit  .ii.  I,   Im,.<. 

ity  to  what  the  orif-inal  ii»ur>-r  muy    i 

paid  or  be  able  to  i>av.  Sjnakin;.'  nl  U.ir 
clause,  .Judge  Itl.Hlg.'It 'naiih 

I >-rlt  of  uny  de<Uietir.n  by  n-,i«>ii  .,1  ..W^-r 

|iiiny  «iiuld  have,  and  also  to  l.aw  llii-  ln-rw 
(it  of  any  time  tor  di-lay  or  e\;iiiiinHli'i<i 
the  original  ct>ni|>any  might  eUiim,  so 
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and  not  tvilb  the  ability,  so  to  si-uk.  .if  n." 

■■'I'he  original  eompany  may  hnvi'  rein 
sured  for  the  purpose  for  which  rein«iir,in.-.' 

is  usually,  if  not  universally,  aeeonipli, I, 

— tor  the  purpose  of  supplying  itself  niil,  j, 
fund  with  which  to  meet  its  »ldigali,.ns.  Ii 
may  have  pbic'd  its  own  funds  enlinOy  out 
of  its  control;  it  niay  have  divided  its  eap. 
ital  among  its  sl<irkliold<-rs ;  and  luiiy  di" 
[H-nil  solely  upon  the  reinsurance  to  make 
giHHl  its  liability  to  poliey  boliler-.. 

"The  intention  of  this  elausi!  was  to  m.ika 
I  be  reinsuring  comjiany's  liability  coex- 
len-ive,  and  only  coextensive,  with  the  lia. 
Idlily  of  the  original  insuranec  cimipnny. 

"I-'or  instance,  suptiose  an  insurance  com- 
pany in  the  city  of  Chicago  wishes  to  g<i  out 
of  business.  It  has  money  enough  to  le- 
iii-ure  all  its  risks,  and  does  so.  and  goes 
i.ut  of  the  insurance  husiue:4s.  That  com- 
pany dues  not  ki'cp  a  fund  on  hand  any 
longer  for  the  |>ur|H>sc  of  me<'ting  losses  as 
tliey  fall  in,  but  depends  upon  its  reiuiur- 

'Kow,  it  is  fo  my  mind  absurd  to  *iv, 
if  a  loss  occurs  on  one  of  those  reinsur.'it 
policies,  that  the  ecmipany  prininrily  liaiile 
is  to  have  its  claim  against  the  reinsuring 
coinjiany  limited  by  its  ability  to  meet  it-, 
obligations  to  its  original  policy  holdeis. 
The  very  object  of  making  the  policy  o(  re. 
insurance  was  to  place  the  company  in  funds 
with  which  to  make  its  policy  holders  whole. 
and  that  is  defeated  if  the  construction 
which  is  insisted  upon  by  the  assignee  in  this 
CH^e  is  the  irue  one. 

"The  fair,  libers!  eonstruction,  it  seems 
to  me,  of  this  clause,  asd  the  salutary  one, 
is  to  assume  that  the  true  intent  of  it — the 
judicial  meaning — is  that  the  liability  of  the 
reinsurance  company  is  to  be  no  greater  than 
that  of  the  original  company;  that  they  are 
not  to  be  compelled  to  pay  any  faster  than 
«19 
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tbe  original  company  would  be  compolled  to  dpsignatrd  hj  the  partiea  aa  one  of  reinsur- 

pkjr;  that  they  are  to  have  the  benefit  of  any  ance.   means   that   the   reinsuring   companj 

[SSB]defens«  which  the  original  company   'would  shall  not  pay  more  than  ita  ratable  projior- 

bave    had.    Any    deduction — any    equity —  tion  of  the  actual  liability   payable  on  tbe 

wbich  the  original  company  would  have  had  part  of  tbe  reinsured,  after  deducting  all  lia- 

mgminat  the  original  insured  ia  to  inure  to  bility  of  other  reinsurera. 
the  benefit  of  the  reinsuring  company.  To  hold  otherwise  is  to  utterly  aubvert  tbe 

"I  am  of  opinion  that  the  Republic  is  lia-  or>t;Jnal  meaning  of  the  term  "reinsurance," 

bk  OD  these  policies  to  the  extent  of  the  ad-  and  to  deprive  the  contract  of  its  chief  value. 

justed  losses,  even  if  the  Lorillard  had  not  The  losses  are  to  be  payable  pro  rata  with, 

paid  a  cent."  in   the   same   manner,   and   upon   the   same 

In  Casliau  v.  Northwestern  Nat.  Ins.  Co.  6  terms  and  conditions  as  paid  by  the  reln- 
Biss,  476,  Fed.  Caa.  No.  2,400,  in  the  rein-  sured  company  under  its  contracts.  This 
Burance  policy  there  was  a  clause  that  tlie  means  that  such  looses,  payable  pro  rata,  are 
reinsurer  shall  ''pay  prorata  at  and  in  the  to  be  paid  upon  the  same  condition  as  are 
same  time  and  mnnneras  the  reinsured."  It  the  losses  of  the  insurer  payable  under  its 
washeldthatthereinsurerwastohaveall  the  contract.  And  the  liability  of  the  reinsurer 
advantages  of  the  time  and  manner  of  pay-  shall  not  be  in  exce<>8  of  the  liability  of  the 
ment  specified  in  the  policy  of  the  reinsured,  insurer  under  its  original  contracts,  after  de- 
but that  it  had  no  reference  to  the  insol-  ducting  tlierefrom  any  and  all  liability  of 
vency  of  the  reinsured.  The  court  in  that  other  reinsurers  ol  the  contract  of  tbe  in- 
case said  :  surer  or  of  any  part  thereof.    It  is  the  rata- 

"The  insolvency  of  the  original  insurer  Is  ble  proportion  for  ivhich  the  other  reinsurer* 
no  defense,  in  whole  or  in  part,  to  a  suit  aje  liable,  that  piovision  iti  made  for  deduct- 
against  the  reinsurer.  It  is  claimed  on  the  ing.  and  the  liability  of  the  insurer  means 
part  of  the  defendant  that  the  condition  in  such  liability  after  that  deduction,  and  does 
its  policy  is  an  exception  to  this  position  of  not  mean  there  must  be  an  actual  paiTiient 
tbe  law.  .  .  .  The  condition  in  that  pol-  of  such  liability  by  the  insurer  before  it  can 
icy  that,  'in  case  of  loss  the  company  sliatl  have  any  benent  of  the  contract  of  reinsur- 
pay  pro  rafa  at  and  in  the  same  time  and  ance  which  is  made  with  defendant, 
manner  as  the  reinsured,'  cannot  mean  that,  Subdivision  10  of  the  contract  does  not  re 
in  case  of  the  insolvency  of  the  Fulton  com-  <iult  in  any  ditferent  conclusion, 
pany,  the  defendant  shall  only  be  ob1if>ed  to  This  subdivision  does  not  and  cannot  mean 
p«y  the  pro  rain  of  the  dividends  of  the  as-  that  there  is  to  be  no  liabilily  unles,*  the  re- 
lets of  said  company,  upon  the  claim  of  the  insured  should  pay  the  loss  suslained.  The 
Arst  insured.  It  cannot  have  such  applica-  reinsured  company  under  its  provi'.ions  is 
tion.  Tbe  condition  means  that  the  defend-  bound  to  forward  to  the  reinsuving  i.impany 
•nt  shall  pay  at  and  in  tbe  same  time  and  a  statement  of  the  date  and  (he  proliable 
manner  as  the  reinsured  company  shall  pay  amount  of  toss  or  damage,  and  it  is  pro- 
of be  bound  to  pay  according  to  its  policy,  viited  that  after  the  reinsured  conijiany  sliall 
and  that  the  defendant  shall  have  all  the  have  adjusted,  accepted  'proofs  of.  or  paid[llT] 
■dvantages  of  the  time  and  manner  of  pay-  «Hch  loss  ordamage,:t  shall  lorward  tlie  proof 
ment  specified  in   the  policy  of  the  Fulton  of  its  loss  and  claim  and  a  copy  of  the  receipt 

-   pany,— otherwise  the  defendant's  policy  taken   for   payment.     It  means  that   it  tbe 


would  not  be  the  rontracl  of  indemni 


r  claim  has  been  in  fact  paid,  tliei 


tended,  and  endless  MliRation  might  ensue."  ^      ^^  ^^^  ^         ^^  .^  ^^  ^  ^^      ^^^  .^  ^^ 

Bear.ng  m  m-nd  what  the  contract  of  re-  J-„,„„  ^^^^  ;,,,„  ^„,t  be  ,-vme„t  be- 

insurance,  pure  and  simple,  means,  and  how  ,  , ,  ,.  ,     ,'  ,■ 

these   contracts   have   been   enforced   in   the  '"">  ""J"  '"""''*?  "^  ""^  P*^'  °^  *'"'  "■"'™'' 

past  when  some  sjiccial   language  has  been  '"8  company  exista. 

Introduced  in  regard  to  the  payment  under  VVe  do  not  think  that  the  language  «l 
a  reinsurance  policy,  the  question  arises  these  two  subdivisions  was  intended  to  en- 
whether,  by  the  use  of  the  language  of  the  tirely  nullify  and  tear  up  by  the  roots  the 
eleventh  subdivision,  the  contract  of  reinsur-  construction  given  to  the  contract  of  rein- 
[tSSJance,  while  still 'hearing  that  name,  has  been  surance  for  so  many  years  throughout  the 
•o  changed  as  to  deprive  it  of  its  chief  value,  civilized  world  and  upon  which  its  chief 
Aa  ia  stated  by  Judge  Johnson,  in  regard  to  value  is  based.  Tbe  nature  of  the  contract 
the  language  used  in  56  N.  Y.,  supra,  to  give  jg  accurately  described  in  iU  commencement, 
this  language  this  construction  will,  in  sub-  jj  j,  described  as  a  "compact  of  reinsur- 
■tknce,  subvert  the  whole  contract  of  rem-  __  „  .  ,l_,„  i,.  v.„„  „„  j„„k(  ..  *«  n^ 
,  ...  ,.,,..  ance:  and  there  has  been  no  daubt  aa  to  tlie 
hitherto  understood.     We  agree 


with  the  court  below,  that  the  language  of 


meaning  of  such  contract  for  the  lAat  twc 


the   eleventh   subdivision,   Uken   in  con  nee-    ^^ntuti^^.     The  judgment  of  the  Court  of 
tkm  with  Uie  fact  thftt  It  U  UMd  in  a  contract    Appeal*  is  right,  and  la  affirmed. 
gf0  !••  V.  R. 
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UNITED  STATES,  Appt, 

V. 

•CERECEDO   HERMANOS   Y   COMPANIA. 
(See  S.  C.  Reporter's  ed.  337-339.) 

Duties  — on  wines. 

1.  Wines  imported  in  cases  of  24  bottles, 
each  bottle  containing  more  than  one  pint 
and  less  than  one  quart,  are  dutiable  at 
$1.60  per  dozen  bottles,  under  the  tariff  act 
of  July  24,  1897  (30  Stat,  at  L.  174,  chap. 
11.  U.  S.  Comp.  SUt.  1901,  p.  1654),  % 
296,  providing  that  the  duties  shall  be, 
"in  bottles  or  jugs,  per  case  of  one  dozen 
bottles  or  jugs,  containing  each  not  more 
than  one  quart  and  more  than  one  pint,  or 
24  bottles  or  jugs  containing  each  not  more 
than  one  pint,  $1.60  per  case;  and  any  ex- 
cess beyond  these  quantities  found  in  such 
bottles  or  jugs  shall  be  subject  to  a  duty 
of  5  cents  per  pint  or  fractional  part  there- 
of." 

Statutes  —  departmental    construction. 

2.  Great  weight  should  be  given  to  the 
construction  placed  by  the  department 
charged  with  its  execution  upon  a  statute 
whose  meaning  is  doubtful. 

Statutes  —  legislative     construction  — 
re-enactment. 

3.  The  re-enactment  by  Congress,  with- 
out change,  of  a  statute  which  has  previ- 
ously received  a  long-continued  executive 
construction,  is  an  adoption  by  Congress  of 
such  construction. 

[No.  152.] 

Submitted  March   5,    1908.     Decided   April 

6,    1908. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  which  affirmed 
the  decision  of  the  Board  of  Appraisers,  in 
favor  of  a  protest  against  the  classification 
of  imports  for  duties.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Sanford  sub- 
mitted the  cause  for  appellant. 

No  appearance  for  appellees. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

The  appellee  imported  into  Porto  Rico 
from  France  30  cases  of  red  wine,  24  bot- 
tles to  the  case,  and  each  bottle  containing 
more  than  one  pint  and  less  than  a  quart  of 
wine. 

The  wine  was  classified  by  appraisers  at 
the  port  of  San  Juan  under  paragraph  296 
•of  the  present  tariff  act  [30  Stat,  at  L.  174, 
chap.  11,  U.  S.  Comp.  Stat.  1901,  p.  1664] 
and  the  reciprocity  treaty  with  France  of 
May  30,  1898,  as  being  dutiable  at  $1.26 
per  dozen  bottles,  making  a  total  of  $76. 
«a  h.  ed. 


Upon  this  classification  the  entry  was  liqui- 
dated and  the  duty  paid. 

The  appellee  in  due  time  protested  against 
the  classification  and  the  decision  of  the  col- 
lector, stating  that  "the  wine  in  question 
has  been  assessed  at  $1.26  per  dozen  bot- 
tles, when  it  should  be  by  cases  of  24/2  bot- 
tles." 

The  board  of  appraisers  decided  against 
the  collector  and  in  favor  of  the  protest, 
saying : 

"Tlie  wine  in  question,  being  contained  in 
cases  of  24  bottles,  and  each  bottle  contain- 
ing over  a  pint,  was  clearly  subject  to  duty 
at  $1.60  per  case;  and  any  excess  beyond 
this  quantity  found  in  such  bottles  would 
be  subject  to  a  duty  only  of  5  cents  per 
pint  or  fractional  part  thereof." 

The  district  court  affirmed  the  decision  of 
the  board  of  appraisers. 

The  only  question  in  the  case  is  the  con- 
struction of  paragraph  290,  the  material 
portions  of  which  are  as  follows: 

*'In  bottles  or  jugs,  per  case  of  one  dozen 
bottles  or  jugs,  containing  each  not  more 
than  one  quart  and  more  than  one  pint,  or 
24  bottles  or  jugs  containing  each  not  more 
than  one  pint,  $1.00  per  case;  and  any  ex- 
cess beyond  these  quantities  found  in  such 
bottles  or  jugs  shall  be  subject  to  a  duty  of 
5  cents  per  pint  or  fractional  part  there- 
of.    .     .     ." 

*lt  is  the  contention  of  the  government[SS9] 
that  the  paragraph  separates  still  wines  in 
bottles  into  three  classes  and  fixes  a  specific 
rate  of  duty  on  each,  as  follows: 

"(a)  Bottles  'containing  each  not  more 
than  one  pint,'  which  are  to  be  assessed  as 
full  pints  at  $1.60  per  24  bottles,  or  at  the 
rate  of  6$  cents  per  pint;  (b)  bottles  'con- 
taining each  not  more  than  one  quart  and 
more  than  one  pint,'  which  are  to  be  as- 
sessed as  full  quarts  at  $1.60  per  dozen 
bottles ;  that  is,  at  the  same  rate  of  6§  cents 
per  pint;  and  (c)  bottles  containing 'any  ex- 
cess beyond  these  quantities,'  which  are  to 
be  assessed  at  the  rate  of  $1.60  per  dozen, 
plus  6  cents  per  pint  or  fractional,  pint  on 
the  excess  over  a  quart  contained  in  each 
bottle." 

We  think  the  contention  is  right,  and 
needs  no  comment  to  make  it  clear. 

Counsel  for  the  government  also  points 
out  that  the  provisions  of  the  tariff  act  of 
1876  and  subsequent  acts  were  substantial- 
ly similar  to  paragraph  296,  and  that  the 
Treasury  decisions  thereunder  were  in  ac- 
cordance with  the  interpretation  for  which 
the  government  now  contends.  The  first  of 
these  decisions  was  made  in  1879.  Re  De 
Luze,  T.  D.  4,060.  The  ruling  was  repeated 
in  1893.  Re  Sheldon,  T.  D.  14,461.  And 
again  in  1899.    Re  Wyman,  T.  D.  20,843. 
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We  have  said  that,  when  tbo  meaning  of  a 
statute  is  doubtful,  great  weight  should  be 
given  to  the  construction  placed  upon  it  by 
the  department  charged  with  its  execution. 
Robertson  v.  Downing,  127  U.  S.  607,  32  L. 
ed.  269,  8  Sup.  Ct.  Rep.  1328;  United  States 
V.  Healey,  160  U.  S.  136,  4(3  L.  ed.  360,  16 
Sup.  Ct.  Rep.  247.  And  wc  have  decided 
that  the  re-enactment  by  Congress,  without 
change,  of  a  statute  which  had  previously 
received  long-continued  executive  construc- 
tion, is  an  adoption  by  Congress  of  such 
construction.  United  States  v.  G.  Falk  &  Bro. 
204  U.  S.  143,  162,  61  L.  ed.  411,  414,  27 
Sup.  Ct.  Rep.  191. 

Judgment  reversed. 

Mr.  Justice  White  and  Mr.  Justice 
PcM^kliaiii  concur  solely  because  of  the  pri- 
or adiuiiiistrative  construction. 


[840]        v.  B.   TIIOMPSOX,   Plff.  in   Err., 

V. 

COMMONWEALTH    OF    KENTUCKY,    by 
T.  C.  Albrittou.  Revenue  Agent. 

(See  S.  C.  Reporter's  ed.  340-348.) 

Constitutional  law  — due  process  of  law 
In  tax  ])ro<*ecdings. 

1.  Due  process  of  law  does  not  assure  to 
a  taxpayer  the  intor])rotation  of  state  legis- 
lation by  the  executive  olliccrs  of  a  state 
as  against  its  intorpr(»tation  by  the  courts 
of  the  state,  or  relief  from  tlio  consequences 
of  a  misinterpretation  by  either. 

State  taxation— of  distilled  spirits  in 
lK>ndod  waroliouses. 

2.  The  taxation  of  distilled  spirits  in 
bonded  warehouses  in  the  state,  provided 
for  by  Ky.  act  of  March  29,  11)02.  under 
which  the  wareiiousoman  is  made  liable  for 
the  tax  and  is  given  a  lien  on  the  property 
for  the  amount  paid,  is  within  the  power 
of  tlio  state,  where  the  legislation  does  not 
eont  cm  plate  the  collection  of  the  taxes  so 
lon;»  a»  the  spirits  are  in  the  custody  or 
under  the   lien  of  the  Federal  government. 

Const  It  utionul  law  —  equal  protection 
of  tlio  laws  — taxation  of  spirits  In 
bond. 

3.  The  equal  protection  of  the  laws  is  not 
denied  by  the  taxation  of  distilled  spirits 
in  bonded  warehouses  in  the  state,  provided 
for  by  Ky.  act  of  March  29,  1902,  under 
which  the  warehouseman  is  made  liable  to 
pay  the  tax,  and  is  given  a  lien  on  the  prop- 
erty for  the  amount  paid. 

[No.  100.] 

Argued  March   9,   1908.     Decided  April   6, 

1908. 

Note. — As  to  due  process  of  law  in  reve- 
nue proceedings — see  note  to  Read  v.  Din- 
gess.  8  C.  C.  A.  398. 
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IX  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Franklin  Circuit  Court,  in  that  state,  for 
the  recovery  of  interest  on  deferred  taxes 
assessed  on  distilled  spirits  stored  in  a 
bonded  warehouse.     Affirmed. 

See  same  case  below,  29  Ky.  L.  Rep.  705, 
94  S.  W.  654. 

Statement  by  Mr.  Justice  McKenna: 

This  is  an  action  to  collect  interest  on 
deferred  taxes  assessed  for  the  years  1898 
to  1902,  both  inclusive,  on  distilled  spirits, 
which  were  stored  in  the  warehouse  of  plain- 
tiff in  error. 

The  petition  of  the  commonwealth  con- 
tains a  cause  of  action  for  each  year;  and 
it  is  alleged  in  each  that  plaintiff  in  error 
was  the  owner  or  proprietor  of  a  bonded 
warehouse  in  which  distilled  spirits  were 
stored,  and,  as  required  by  law,  reported  the 
quantity  of  spirits  on  which  the  govemment 
tax  had  been  paid  or  was  then  due,  and  the 
amount  of  spirits  theretofore  removed  since 
the  preceding  re])ort,  showing  the  years  in 
which  •such  spirits  were  assessed  for  taxa-[S41] 
tion  and  the  number  of  packages  and  their 
value  as  assessed.  And  it  is  alleged  that  by 
such  reports,  which  were  verified  as  the  law 
directs,  there  was  shown  to  be  due  the  com- 
monwealth of  Kentucky,  "as  taxes,  exclu- 
sive of  any  interest,  the  sum  of dol- 
lar's" for  the  particular  year.  It  is  further 
alleged  that  "the  sum  reported  as  taxes 
due  was  incorrect,  in  that  there  was  not 
included  accumulated  interest  on  the  taxes 
due  while  the  spirits  remained  in  the  bond- 
ed warehouse."  The  amount  for  each  year 
is  alleged.  The  petition  was  amended  by 
order  of  the  court  and  made  specific  as  to 
the  tax  rate  assessed  by  the  commonwealth 
for  the  period  of  years  covered  by  the  peti- 
tion. The  amendment  also  stated  the  val- 
uation fixed  by  the  state  board  of  valuation 
on  distilled  spirits,  and  the  time  when  the 
spirits  were  placed  in  bond,  when  with- 
drawn, and  the  amount  of  taxes  paid  thereon 
by  plaintiff  in  error. 

The  answer  of  the  defendant,  plaintiff  in 
error  here,  is  very  voluminous.  It  denies 
that  plaintiff  in  error  was  indebted  to  the 
commonwealth  for  taxes  and  interest  for 
any  of  the  years  mentioned  in  the  petition, 
beyond  that  which  was  duly  paid  to  the 
commonwealth  and  duly  credited  by  it,  "a* 
set  out  in  the  petition,"  denies  that  there 
is  due  any  interest  "from  any  date  what- 
ever," or  any  penalty  or  penalties.  It  is 
alleged  with  much  circumstantiality  that 
plaintiff  in  error  made  reports  required  of 
him  by  the  law  of  the  state  upon  blank 
forms  furnished  by  the  auditor  of  publie 
accounts,  who  was  charged  with  the  duty 
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of  supervising  the  collection  of  all  taxes  on 
distilled  spirits,  and  adjusting  and  settling 
the  claims  and  accounts  therefor,  and  that 
that  oflicer  verified  and  approved  the  re- 
ports, and  accepted  the  amounts  of  taxes 
paid  with  the  reports,  and  issued  receipts 
for  and  on  behalf  of  the  commonwealth. 
And  it  is  alleged  that  the  auditor  and  treas- 
urer having  accepted  the  principal  sum  of 
taxes  without  any  interest  or  penalty,  in  full 
satisfaction  of  the  commonwealth's  claim, 
to  permit  it  to  recover  any  other  or  further 
sum  *'would  be  inequitable,  unconscionable, 
43]and  unjust,"  and  that  any  recovery  'would 
be  a  total  loss  to  plaintiff  in  error.  That 
the  law  was  construed  by  all  the  officers  of 
the  state  government  since  its  enactment  in 
1892  to  only  require  the  payment'  of  the 
principal  sum  of  the  taxes.  And  that  such 
officers  have  so  construed  the  law  and  the 
subsequent  act,  known  as  the  revenue  law, 
which  was  enacted  March  29,  1902,  in  such 
manner  that  no  interest  or  penalties  were 
exacted  of  plaintiff  in  error,  or  any  other 
owner  or  proprietor  of  a  bonded  warehouse. 
It  is  also  alleged  that  plaintiff  in  error  was 
not  the  owner  of  said  spirits,  but  that  they 
were  owned  by  nonresidents  of  the  state; 
that  under  the  law  the  person  who  paid  the 
taxes  thereon  was  entitled  to  a  lien  to  se- 
cure the  amount  so  paid,  and  would  have 
iKjen  entitled  to  a  lien  for  the  payment  of 
interest  and  penalties  if  any  had  been  ex- 
acted, and,  to  enforce  the  same,  possession 
could  have  been  taken;  but,  relying  upon 
the  construction  placed  upon  the  law  as 
aforesaid,  and  believing  that  all  claims  of 
the  state  had  been  fully  satisfied,  plaintiff 
in  error  permitted  the  owner  thereof  to 
withdraw  the  same  and  ship  it  out  of  the 
state  of  Kentucky  without  the  payment  of 
any  interest  or  penalties;  that  such  spirits 
have  long  since  been  consumed  and  the  lien 
thereon  lost.  And  it  is  alleged  that  some 
of  the  owners  are  insolvent  and  others  dead, 
and  hence  any  recovery  against  plaintiff  in 
error  will  be  a  total  loss  to  him. 

There  are  a  number  of  argumentative  al- 
legations that  the  spirits,  while  in  the  bond- 
ed warehouse,  were  in  the  possession  of 
the  United  »States,  and  not,  therefore,  in  the 
possession  of  plaintiff  in  error,  or  within 
the  jurisdiction  of  the  state  of  Kentucky, 
or  subject  to  taxation  by  that  state  or  any 
of  the  municipalities,  or  subject  to  any  proc- 
ess of  the  courts  of  the  state.  And  it  is  fur- 
ther alleged  or  argued  that,  if  the  law  be 
construed  as  the  state  in  this  action  seeks 
to  construe  it,  such  law  would  be  an  "un- 
warranted interference  with  the  scheme  and 
plan  of  the  United  States  government,  which 
has  been  in  force  for  fortv  vears."  and 
would  deprive  plaintiff  in  error  and  all  own- 
ers of  distilled  spirits  "of  the  rights  and 
52  li.  ed. 


privileges  secured  and  guaranty  by  the 
Constitution  of  the  United  'States,*'  and[S4S] 
rights  secured  by  the  14th  Amendment, 
which  provides  that  "no  state  shall  .  .  . 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  nor  ...  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

Mr.  J.  B.  Thompson,  in  propria  per- 
soiuiy  argued  the  cause,  and,  with  Mr.  Phil 
B.  Thompson,  Jr.,  filed  a  brief  for  plaintiff 
in  error: 

When  the  state  acted,  and  one  of  its 
great  executive  departments,  acting  for  it, 
settled  with  the  plaintiff  in  error,  giving 
a  receipt  in  full  for  all  the  taxes  that  he 
had  collected,  or  that  were  claimed,  and 
which  had  been  paid  over  under  the  direc- 
tion  of  the  state,  if  a  loss  ensued  as  to  in- 
terest on  taxes  by  reason  of  a  reconstruc- 
tion of  the  law,  growing  out  of  a  change 
made  in  it  by  a  subsequent  statute,  this 
loss  must  fall  upon  the  state,  and  not  upon 
the  taxpayer,  who  has  been  compelled  to 
pay  the  taxes  upon  the  property  of  another, 
and  has  long  since  released  the  property  to 
that  other,  upon  which,  by  the  terms  of 
the  statute,  he  is  given  a  lien  for  the  taxes 
due  and  for  the  interest  and  penalties  that 
may  accrue. 

United  States  v.  Farrell,  8  Biss.  259,  Fed. 
Cas.  No.  15,073;  Clinkenbeard  v.  United 
States,  21  Wall.  65,  22  L.  ed.  477. 

The  mere  presence  or  actual  physical 
existence  of  property  in  the  state  does  not 
confer  jurisdiction  to  tax  property  asserted 
to  be  in  the  state,  which  is  beyond  the  juris- 
diction of  the  state. 

Buck  v.  Beach,  206  U.  S.  402,  51  L.  ed. 
1112,  27  Sup.  Ct.  Rep.  712. 

That  the  Federal  government  has  power 
to  levy  a  tax  on  distilled  spirits  for  revenue 
purposes  cannot  be  controverted;  and  if  it 
does  that,  its  power  over  the  subject-mat- 
ter is  supreme,  and  therefore  exclusive. 

M'CulIoch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  679. 

Can  the  state  have  power  to  impose  a  tax 
on  distilled  spirits  in  the  custody  of  the 
Federal  government,  and  not  have  power 
to  collect  the  taxes  so  imposed  while  the 
property  is  so  held? 

Knowlton  v.  Rock  County,  9  Wis.  418; 
Harris  v.  Wood,  6  T.  B.  Mon.  641;  United 
States  v.  Rickert,  188  U.  S.  438,  439,  47 
L.  ed.  536,  537,  23  Sup.  Ct.  Rep.  478. 

Governmental  possession  and  control  ar* 
rest  and  suspend  the  power  of  the  state  to 
tax. 

Com.  V.  E.  H.  Taylor  Jr.  Co.  101  Ky. 
331,  41  S.  W.  11. 
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This  property  is  not  the  subject  of  tax- 
Jttion  by  the  state  until  the  lien  of  the 
Federal  go^'emment  is  satisfied,  its  custody 
ended,  and  possession  surrendered  to  the 
owner. 

Harris  v.  Dennie,  3  Pet.  292,  7  L.  ed. 
683:  Clark  v.  Peaslee,  1  Cliff.  545,  Fed. 
Cas.  Xo.  2,831;  Re  Clifford,  2  Sawy.  428, 
Fed.  Cas.  No.  2,893;  McCullough  v.  Large, 
20  Fed.  311;  Fischer  v.  Daudistal,  9  Fed. 
145. 

A  state  cannot,  by  legislative  enactment, 
deprive  a  person  of  his  property  without 
due  process  of  law;  nor  so  deprive  him 
through  the  medium  of  a  constitutional 
convention,  any  more  than  it  can  through 
an  act  of  the  legislature. 

Re  Ziebold,  23  Fed.  791;  Clark  v.  Mitch- 
ell, 69  Mo.  627. 

The  property  of  a  private  citizen  cannot 
be  taken  from  him  and  given  to  another 
citizen  by  the  exercise  of  legislative  power 
in  any  form.  If  the  law  under  which  the 
tax  is  levied  is  void,  any  property  taken 
to  satisfy  it  is  taken  without  due  process 
of  law. 

Beekman  v.  Saratoga  &  S.  R.  Co.  3  Pai^e, 
73,  22  Am.  Dec.  679;  Dundee  Mortgage- 
Trust  Invest  Co.  v.  School  Dist.  No.  1,  10 
Sawy.  52,  19  Fed.  359. 

If  the  taxing  power  be  in  no  position  to 
render  services,  or.  otherwise  to  benefit  the 
person  or  property  taxed,  and  such  property 
be  wholly  within  the  taxing  power  of  an- 
other state,  to  which  it  mav  be  said  to 
owe  an  allegiance  and  to  which  it  looks  for 
protection,  the  taxation  of  such  property 
within  the  domicil  of  the  owner  partakes 
rather  of  the  nature  of  an  extortion  than 
a  tax,  and  has  been  repeatedly  held  by  this 
court  to  be  beyond  the  power  of  the  legis- 
lature, and  a  taking  of  property  without 
due  process  of  law. 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194,  50  L.  ed.  150,  26  Sup. 
Ct.  Rep.  36. 

While  the  actual  physical  existence  of 
real  and  personal  estate  within  the  geo- 
graphical boundaries  or  territorial  limits 
of  the  state  must  exist  before  the  state  can 
tax,  the  state  cannot,  on  this  account  alone, 
subject  such  property  to  taxation. 

Buck  v.  Beach,  supra;  Coe  v.  Errol,  116 
U.  S.  617,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475;  1  Cooley,  Taxn.  129;  Re  New  York 
Indians  (Fellows  ▼.  Denniston)  5  Wall. 
761,  18  L.  ed.  708;  Moore  v.  Sweetwater 
County,  2  Wyo.  8;  Auditor  General  v.  Wil- 
liams,* 94  Mich.  180,  63  N.  W.  1097;  Moore 
V.  Reason,  7  Wyo.  292,  61  Pac.  875;  Gay  v. 
Thomas,  5  Okla.  1,  46  Pac.  578;  Wagoner 
V.  Evans,  170  U.  S.  588,  42  L.  ed.  1164, 
18  Sup.  Ct.  Rep.  730;  United  States  v. 
Rickert,  supra ;  Low  v.  Austin,  13  Wall.  29, 
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20  L.  ed.  517;  Brown  t.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678;  License  Cases,  5 
How.  676,  12  L.  ed.  288;  Cook  v.  Pennsyl- 
vania, 97  U.  S.  666,  24  L.  ed.  1016;  People 
v.  National  F.  Ins.  Co.  27  Hun,  188;  Blount 
v.  Monroe,  60  Ga.  61. 

No  state  can  impose  taxation  on  per- 
sons, property,  or  other  subject-matter  of 
taxation  which  are  not  within  its  jurisdic- 
tion (1  Cooley,  129);  nor  upon  property 
over  which  it  has  no  dominion. 

People  V.  McCreery,  34  Cal.  456;  State 
Tax  on  Foreign-held  Bonds,  15  Wall.  300- 
319,  21  L.  ed.  179-186;  Louisville  &  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  386-396, 
47  L.  ed.  613-518,  23  Sup.  Ct.  Rep.  463; 
Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, supra. 

While  the  whisky  is  in  bonded  warehouses 
in  the  custody  of  the  United  States  govern- 
ment, its  right  to  the  possession  of  the 
property  is  supreme.  It  is  not  liable  to 
any  of  the  processes  of  the  state  courts,  it 
cannot  be  reached  by  judgment,  distress 
warrant,  or  execution  (Drake,  Attachm. 
6th  ed.  {  281,  and  Taylor  v.  Carryl,  24  Pa. 
259)  ;  and  there  is  no  power  in  the  state 
to  subject  it  either  to  the  demands  of  the 
state  or  to  the  claim  of  creditors  until  the 
lien  of  the  government  for  its  taxes  has 
been  fully  discharged  and  the  possession  of 
the  property  surrendered  to  the  owner. 

Com.  v.  E.  H.  Taylor  Jr.  Co.  supra; 
Drake,  Attachm.  6th  ed.  I  281;  Harris  v. 
Dennie;  Clark  v.  Peaslee;  Re  Clifford;  Mc- 
Cullough V.  Large;  and  Fischer  v.  Daudis- 
tal,— supra;  21  Ops.  Atty.  Gen.  73;  Wis- 
consin C.  R.  Co.  V.  Price  County,  133  U. 
S.  496-504,  33  L.  ed.  687-690,  10  Sup.  Ct. 
Rep.  341 ;  United  States  v.  Rickert,  188  U. 
S.  438.  439,  47  L.  ed.  536,  637,  23  Sup.  Ct. 
Rep.  478;  Coe  v.  Errol,  supra;  Van  Brock- 
lin  v.  Tennessee  (Van  Brocklin  v.  Ander- 
son) 117  U.  S.  151,  152,  29  L.  ed.  845,  6 
Sup.  Ct.  Rep.  670. 

Articles  imported  from  foreign  countries 
are  not  the  subject  of  taxation  by  a  state; 
and  such  articles  and  the  duties  paid  there- 
on do  not  lose  their  character  as  imports, 
so  as  to  become  the  subject  of  state  tax- 
ation, as  a  part  of  the  mass  of  property  of 
the  state,  until  they  have  passed  from  the 
control  of  the  importer,  or  have  been  brok- 
en up  by  him  from  the  original  cases;  and 
the  state  tax  is  void  whether  imposed  upon 
them  distinctly  as  imports,  or  as  consti- 
tuting a  part  of  the  importer's  property. 

Low  v.  Austin;  Brown  ▼.  Maryland;  Li- 
cense Cases;  Cook  v.  Pennsylvania;  People 
V.  National  F.  Ins.  Co.;  and  Blount  v.  Mon- 
roe,— supra. 

The  present  case  is  not  distinguishable 
in  principle  from  those  just  cited. 

McCullough  v.  Large,  20  Fed.  311. 

ao9  V  s. 


1M7.                                         Taxaaaiai  t.  KxmuaKT.  MS 

Hie    courts    of    tke    itata    need    not    be  tazmtion;  ^et  it  ia  out  of  the  jurisdleUon 

iworted  to  for  the  puniahroent  of  thierei  of  the  sUte  court*. 

for  the  larcenj'  of  spirits  from  ■  distillerf  Re  Sims,  118  Fed.  367;  United  State*  r. 

bonded   warehouse.     This   offenM   is   amplj  Herron,  eo  Wall.  Zfil,  22  L.  ed.  275;  Smrts 

oonred  b^  the  FedenJ  statute.  t.  Hammer,   194  U.  8.  441,  48  L.  ed.  1060, 

United  SUtas  v.  Farrell,  8  Biss.  SSS,  Fed.  24  Sup.  Ct.  Sep.  696. 

Caa.   No.   10,073,   99  U.   S.  221,   26   L.  «d.  If  the  govemmeDt  aided  the  distiller  in 

S2I.  order  to  obtain   the   rerenue,   the   position 

If  the  state  was  r^orted  to,  it  would  not  would  not  be  more  favorable  to  the  exemp- 

eonfer   the  powers  of  taxation  where  th«7  tion  claimed  tban  «raa  that  of  the  Facifie 

did  not  ftlreadj  exist.  railroads,  which  wen  held  not  to  be  exempt 

Buck  V.  Beach,  200  U.  S.  407,  61  L.  ed.  from  state  taxation,  although  they  had  been 

1114,  27  Sup.  Ct.  Rep.  712.  auiited   hj   the    United   bUtes,   and    wen 

Three   facts   must   exist  before   the  state  obliged  to  transport  troops  for  the  United 

has  power  to  tax:    The  situs — not  the  mere  States,   as   well  as  to   render   other   publie 

presence    or    actual    ptij^eieal    existence — of  service. 

the  property  must  be  within  the  geograph-  Central  P.   R.  Co.  v.  California,   162   U. 

ical  boundaries  and  territorial  limits  of  the  S.  01,  40  L.  ed.  903,  16  Sup.  Ct.  Rep.  766. 

st«te.     The   property   must  also   be   within  It  is  enough  t^t  this  property  is  within 

her  jurisdiction  and  subject  to  the  dominion  the   territorial   jurisdiction  of   Kentucky, 

of  the  state,  ita  laws  and  its  processes  for  Nathan   v.  Louisiana,  S   How.   73,   12   L. 

the  enforcement  of  Its  laws.     The  person  r«-  ed.   902;   Metropolitan  L.   Ins.  Co.   v.   New 

quired  to  pay  the  tax  must  have  the  cut-  Orleani,  20S  U.   S.  39S,  61   L.  ed.   SS3,  27 

tody,   possession,   and   control   of   the   prop-  Sup.  Ct.  Rep.  499;   Baltimore  Shipbuilding 

erty  taxed.  A  Dry   Dock   Co.   v.   Baltimore,    195   U.   S. 

l.rniHville  k  J.  Ferry  Co.  t.  Kentucky  and  376,  40  L.  ed.  242,  26  Sup.  Ct.  Rep.  60. 

Stni  '  'i'ax  on  Fonign-held  Bonds,  supra;   I  Plaintiff  in  error  claims  exemption  or  im- 

CiHiliy,    Tain.    129;     People    t.    McCreery,  munity  from  taxation;  yet  shows  no  express 

supra;    Union   Refrigerator   Transit   Co.   v.  or  implied  law  sustaining  such  contention. 

Kentucky,  1B9  U.  S.  IM,  50  L.  ed.  ISO,  26  Gray,   Limitations   of   Taxing  Powers,    I 

Sup.  Ct.  Rep.  36;    Buck   t.  Beach,   206   U.  1321;   Bank  of  Commerce  v.  Tennessee,  161 

S.  406,  61  L.  ed.  1113,  27  Sup.  Ct.  Rep.  712;  U.  S.  134,  40  L.  ed.  646,  16  Sup  Ck  Rep. 

Cue  y.  Errol,  116  U.  S.  517,  29  L.  id.  716,  466. 

<  Sup.  Ct.  Rep.  4T6.  The  case  of  CaraUirs  v.  Cochran,  193  U. 

A  decision  of  a  state  court  upon  a  too-  8.  10,  48  L.  ed.  506,  24  Sup.  Ct  Rep.  318, 

ttitutional  question,  growing  out  either  of  is  decisive  of  the  ease  at  bar. 

the  Constitution  of  the  state  itself  or  any  Anderson  County  v.  Kentucky  Distilleries 

law  passed  by  the  state,  is  not  binding  upon  A.  Warehouse  Co.  146  Fed.  999. 
this   court,  where   complaint  is   made   that 

the   right*   of   the    complainant   under   the  Mr.  Justice  HcKcnna  delivered  the  opin- 

14th  Amendment  have  been  violated  by  such  ion  of  the  court: 

Constitution  or  law.  The  court  of  appeals  of  Kentucky  opened 

Cooley,    Const.    Lim.   7th   ed.   p.    418;    2  its  opinion  in  this  case  by  saying  that  the 

Story,    Const.    4th    ed.    Appx.;     Slaughter-  whole  question   presented  was  whether   the 

House  Cases,  16  Wall.   58,  21   L.  ed.  402;  statute  of  the  state  "imposing  a  tax  on  dis- 

Doyle  V.  Continental  In*.  Co.  04  U.  8.  642,  tilled  spirits  in  bonded  warehousea"  violated 

24  L.  ed.  162.  the   Federal   Constitutian,   and    particuiarty 

-,,.„,„                  ...                     J  the   14th   Amendent   thereof.     It   was   also 

Mr.  John  w.  Ray  arcued  the  caase,  and,  . ,  .■_  .  ,,.         ......       .  .<_      ...           i 

■11.   .1      »T       1         T>    n          HI  J        \.  ■  t  wd  that  the  validity  of  the  statutes  under 

with  Mr.  Napoleon  B.  Hays,  filed  a  brief  ..     „      i-,  .-        i  It.      .  .    u  j  i. 

i      J  .     J     r  ■  ">*  Constitution  of  the  state  had  been  con- 

for  defendant  ■"  error:  ^^^^^  ^_^_j  ^^^^^  ^^  ^^  ^  ^  ^ 

v,^^^V"    ^-        t-!.Tr',-  Jr-Co.  101  Ky.  325,  41  8.  W.  11;  Com.  v. 

"^'i  ^i'*^'  Tn     "  't't  K    ^T     *  Walker,  26  Ky.  L.  Rep.  2122,  80  S.  W.  186; 

»^r*;^    J;""'/",/,,"^''^'''  f*-/"  .*  Com.  V    Rosenfleld   Bros.   118  Ky.   374.  8^ 

P.  R.  Co.  26  Fed.   II;  George  v.  St  Louis  „                      ao  s    w    jii      *„/»),-  J...^ 

/^.►.t.  J,  nr    o    r-„    ...<   w^    iiT.   v,  ™^.  °-   "■   "'«-  »2  8.  W.  433.     And  the  court 


Cable  &  W.  R.  Co.  44  Fed.   117;   Ex  parte 

ChamberUin,  G6  Ffd.  704;  Walters  ».  West-    ^""rh^T.^f^i™' 

_    ~        „  _   .    error  here)  as  follow* 

-n  t  A.  R.  Co.  88  Fed.  1002. 


quoted  from  appellant's  brief   (plaintill  i 


"It  is  not  necessary  on  this  appeal  that 
The  «ame  rule  1*  held  a*  to  receiver*  of    t^^  ^„jt  ,hall  either  overrule,  modify,  or 

state  oourta.  change  in  any  manner  its  opinion  rendered 

Spalding  V,  Com.   88  Ky.   135,   10  8.  W.    in  the  e«M  of  Com.  v.  Roeenfield  Bro*.     In 

420.  accordance  with  the  previous  opinion  of  the 

Property  in  the  hand*  of  an  aaaignee  or    court  in  the  ea*e  of  Com.  v.  G.  H.  Taylor, 

m  trotee  In  bankrupt^  b  liablt  for  atate    Jr.  Co.  mpra,  it  wu  held  in  the  Rosen- 

«1  Ih  ed.  sa  «>%V 
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field  Case  that  the  law  which  imposed  the 
tax  and  intorest — the  matter  in  controversy 
in  this  action — is  not  in  conflict  with  the 
Constitution  of  the  state  of  Kentuckv.  It 
has  nover  bcH'n  hold  that  this  law  is  not  in 

[S441confIict  *with  the  Constitution  and  laws  of 
the  United  States,  and  this  is  the  question  we 
now  present/'  [29  Ky.  L.  Rep.  706,  94  S. 
W.  654.1 

PlaintifT  in  error,  however,  seems  to 
broaden  his  contentions  here,  and  attacks 
the  construction  of  the  state  statutes  made 
in  Com.  v.  Kosenfield  Bros,  and  urjres  either 
a  difToront  construction  than  there  made,  or 
a  disretrard  of  that  construction,  as  consti- 
tuting extortion  a^inst  him,  or  as  depriv- 
ing him  of  his  property  without  due  process 
of  law.  The  basis  of  the  contention  is  that 
he  had  paid  taxes  demanded  of  him  under 
a  different  construction,  and  received  the  re- 
ceipt therefor,  and  that  the  state  is  estopped 
to  make  further  demands  upon  him.  The 
hardship  of  his  situation  is  stron<ifIy  pre- 
sented. He  was  required,  he  urges,  to  re- 
port for  assessment  and  pay  taxes  on  prop- 
erty beionirin^  to  another.  He  made  the 
report  and  paid  all  the  taxes  demanded  of 
him.  Having  completely  discharged  his  le- 
gal obligations,  as  he  supposed,  he  delivered 
the  pro|>erty  to  its  owner  and  lost  the  lien 
which  the  statute  gave  him.  and  which  con- 
stituted the  legal  justification,  as  he  con- 
tends, of  the  charge  upon  him,  and  he  is  now 
subjected  to  liability  for  interest  and  pen- 
alties for  which  he  has  no  security  or  pow- 
er to  enforce  reimbursement.  A  new  de- 
mand is  made  upon  him,  he  says,  ^'special 
in  its  character  and  retroactive  in  its  ef- 
fect, in  violation  of  the  Constitution  of  the 
state  of  Kentucky  and  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States."  But  these  contentions,  so  far  as 
the}'  rest  upon  a  supposed  change  in 
the  law,  were  rejected,  in  Com.  v.  Ros- 
enfield  Bros.,  supra,  the  court  deciding 
that  interest  was  due  under  the  law  of  1892, 
under  which  the  taxes  were  demanded  and 
paid,  and  as  well  as  under  the  law  of  1902. 
A  summary  of  the  statutory  provisions 
will  make  clear  the  decision.  Section  4105 
of  the  statute  of  1892  requires  "every  owner 
or  proprietor  of  a  bonded  warehouse"  t« 
make  a  report  between  certain  dates  to  the 
auditor  of  public  accounts  of  the  kind  and 
quantity  of  spirits  in  such  warehouse  on 
the   15th  day  of   September.     The  auditor 

[S46]of  public  accounts  is  required  *to  submit 
the  same  to  the  board  of  valuation  and  as- 
sessment, which  board  is  to  fix  the  value  of 
the  spirits  for  the  purpose  of  taxation  un- 
der the  act,  and  to  assess  the  same  accord- 
ingly. Notice  is  required  to  be  given  to  the 
owner  or  proprietor  of  the  warehouse  of  the 
amount  so  fixed,  and  certify  the  value  of  the 
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spirits  assessed  for  said  taxes  to  the  au- 
ditor of  public  accounts,  and  that  officer 
certifies  to  the  county  clerks  of  the  respec- 
tive counties  the  amount  liable  for  county, 
city,  town,  or  district  taxation,  and  the 
date  when  the  bonded  period  will  expire. 
The  report  is  filed  in  the  office  of  the  county 
clerk  and  certified  to  the  proper  collecting 
oflicer.  The  person  or  corporation  having 
custody  of  the  spirits  on  the  15th  Septem- 
ber in  the  year  the  assessment  is  maide  is 
made  liable  for  the  taxes  ''due  thereon,  to- 
gether with  all  interest  and  penalties  which 
may  accrue;  and  any  warehouseman  or  cus- 
todian of  such  spirits,  who  shall  pay  the 
taxes,  interest,  or  penalties  on  such  spirits, 
shall  have  a  lien  thereon  for  the  amount 
so  paid,  with  legal  interest  from  date  of 
payment." 

Section  4110  provides  as  follovrs: 
"Taxes  on  distilled  spirits  which  may  be 
assessed  while  in  a  bonded  warehouse,  and 
on  which  the  United  States  government  tax 
has  not  been  paid  or  will  not  become  due 
before  the  1st  day  of  March  after  the  as- 
sessment, shall  be  due  on  the  1st  day  of 
January,  May,  and  September  next  after  the 
said  government  tax  becomes  due  or  be  paid, 
or  when  the  spirits  are  removed  from  the 
warehouse;  and  the  taxes  on  each  year*i 
assessment  shall  bear  [legal]  interest  as 
other  taxes." 

The  statute  of  1902  strikes  out  the  words 
"as  other  taxes,"  and  inserts  the  words 
"until  paid."  Upon  this  change  the  con- 
troversy turns.  The  court  of  appeals  in 
Com.  V.  Rosen  field  Bros.,  supra,  said  there 
was  a  change  in  words  only,  not  one  in  sub- 
stance or  meaning;  and  unless  this  be  so, 
it  was  said,  the  legislature  had  taken  "great 
pains  to  insert  into  every  section  relating 
to  the  subject-matter  words  which  meant 
nothing."  And  again:  "We  do  not  know 
how  the  legislature  could  have  made  it 
plainer  that  state  taxes  on  whisky  *in  bond [341] 
should  bear  interest  than  by  the  language 
used  in  the  section  aforesaid."  The  section 
had  been  quoted.  This  was  the  court's  con- 
clusion "as  an  original  proposition."  But  it 
cited  as  "direct  authority"  Com.  v.  E.  H. 
Taylor,  Jr.  Co.  101  Ky.  327,  41  S.  W.  11, 
where  the  "very  question  arose."  To  the 
contention  that  the  warehouseman  has  lost 
his  lien  through  the  construction  put  upon 
the  act  by  the  state's  fiscal  officers,  and  that 
the  state  was  therefore  estopped  from  col- 
lecting the  interest,  the  court  replied:  "It 
may  be  true  that  this  will  work  a  hard- 
ship upon  the  distiller,  but  it  was  his  duty, 
under  the  law,  to  pay  the  taxes  and  the 
accrued  interest,  and  we  cannot,  in  his  be- 
half, waive  the  time- honored  and  conclusive 
presumption  that  he  knew  the  law;  and  es- 
pecially is  this  true  since  1897,  when  the 
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ease  of  Com.  v.  E.  H.  Taylor,  Jr.  Co.  was 
decided,  thus  establishing  beyond  all  ques- 
tion that  taxes  on  whisky  in  bond  bore  in- 
terest on  the  assessments  made  during  the 
bonded  period.  Waiving  this,  however,  it 
is  elementary  that  the  state  is  not  estopped 
by  the  laches  of  its  ofTicers." 

But  from  this  situation  this  court  cannot 
give  relief.  Due  process  of  law  does  not  as- 
sure to  a  taxpayer  the  interpretation  of  laws 
by  the  executive  officers  of  a  state  as  against 
their  interpretation  by  the  courts  of  the 
state,  or  relief  from  the  consequences  of  a 
misinterpretation  b}*  either.  We  do  not 
mean  to  indicate  that  the  decision  of  the 
court  was  wrong.  It  would,  indeed,  be  diffi- 
cult to  resist  the  force  of  its  reasoning.  At 
any  rate,  it  is  the  province  of  the  courts  to 
interpret  the  laws  of  the  state,  and  he  who 
acts  under  them  must  take  his  chance  of 
being  in  accord  with  the  final  decision.  And 
this  is  a  hazard  under  every  law,  and  from 
which  or  the  consequences  of  which  we  know 
of  no  security. 

The  assignments  of  error  repeat  frequent- 
ly and  dwell  upon  the  fact  of  the  power  of 
the  Federal  government  over  the  spirits  and 
the  distillery,  and  its  custody  of  them,  and 
it  is  urged  that  such  power  is  exclusive  of 
the  exercise  of  any  other  power  whatever, 
and  such  custody  has  the  effect  to  withdraw, 
in  legal  contemplation,  the  property  from 
i7]the  jurisdiction  of  'the  state,  though  it  is 
actually  present  in  the  state,  making  it,  in- 
deed, as  though  it  were  outside  of  the  terri- 
torial limits  of  the  state.  And  it  is  hence 
concluded  that  plaintiff  in  error  by  the  law 
of  Kentucky  is  made  to  pay  taxes  on  prop- 
erty belonging  to  another  person  outside  of 
the  jurisdiction  of  the  state;  and  it  is  con- 
tended the  decision  of  the  court  giving  the 
laws  these  effects  denies  plaintiff  in  error 
the  equal  protection  of  the  laws,  and  de- 
prives him  of  his  property  without  due  proc- 
ess of  law. 

There  are  many  elements  involved  in  the 
contention,  and  it  is  not  easy,  without  ex- 
tending this  opinion  to  a  great  length,  to 
give  them  separate  and  individual  discus- 
sion. We  will  thei*efore  consider  only  the 
main  one, — to  wit,  the  power  of  the  Federal 
government  over  the  spirits  and  the  ware- 
house, and  the  absolute  want  of  power  in  the 
state  to  tax  them  or  subject  them  to  its 
process.  This  is  the  basic  principle  of  the 
contentions  of  plaintiff  in  error;  "for,"  he 
says,  "the  warehouseman  cannot  be  made 
liable  for  the  tax  on  the  property  if  the 
property  itself  is  not  liable  for  the  tax." 
There  is  further  argument  to  the  effect  that. 
by  reason  of  the  control  of  the  Federal  gov- 
ernment, the  state  cannot  give,  in  all  events 
and  against  all  possibility  of  the  exercise 
of  that  control,  to  the  warehouseman,  the 
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means  to  enforce  the  lien  conferred  by  the 
statute  to  reimburse  himself,  and  he  should 
therefore  **be  by  that  fact  discharged  from 
all  liability  on  account  of  such  assessment." 
But  these  contentions  rest  upon  an  exagger- 
ated view  of  the  control  of  the  Federal  gov- 
ernment and  the  effect  of  the  Kentucky 
statute.  The  scheme  of  the  statute  is  simple, 
and  it  is  an  exercise  of  the  power  which,  we 
said  in  Carstairs  v.  Cochran,  19.3  U.  S.  10, 
16,  48  L.  ed.  596,  597,  24  Sup.  Ct.  Rep.  318, 
the  state  undoubtedly  possossed,  "to  tax 
private  property  having  a  situs  witliin  its 
territorial  limits."  And  this  was  said  in 
response  to  contentions  having  the  same  ul- 
timate foundation  as  those  urged  in  the  case 
at  bar.  The  proposition  was  indeed  consid- 
ered as  elemental,  and  as  requiring  nothing 
more  than  the  illustration  of  cases.  There 
many  be  instances  where  property,  though 
within  the  territorial  'limits  of  a  state,  in  iiot[S48] 
subject  completely  to  the  jurisdiction  of  thi 
state,  and  counsel  has  cited  a  number  of  such 
instances.  Where  their  example  applies 
tliey  will  be  followed.  It  does  not  apply  in 
the  present  ease.  Tliere  is  no  conflict  be- 
tween the  state  and  Federal  purpose.  Tliere 
is  no  question  of  the  supremacy  of  the  lat- 
ter and  its  complete  fulfilment.  "The  state 
does  not  propose,"  the  court  of  ap]>ea1s  said, 
"to  collect  the  taxes  so  long  as  the  spirits  are 
in  the  custody  or  under  the  lien  of  the  Fed- 
eral government."  There  is  actual  accommo- 
dation, therefore,  of  the  power  of  the  state 
to  tl»e  rights  of  the  Federal  government, 
and  a  harmonious  exercise  of  the  respective 
sovereignties  of  each,  preserving  to  each 
necessary  power.  This  is  what  Carstairs  v. 
Cochran  decides.  See  also  Baltimore  Ship- 
building Si  Dry  Dock  Co.  v.  Baltimore,  195 
U.  S.  376,  49  L.  ed.  242,  26  Sup.  Ct.  Rep. 
50. 

A  word  more  may  be  necessary  as  to  the 
contention  that  the  statutes  in  controversy, 
as  interpreted  by  the  court  of  appeals  of 
the  state,  deny  to  plaintiff  in  error  the  equal 
protection  of  the  laws.  The  ground  of  this 
contention  is  not  explicitly  distinguished  in 
the  assignments  of  errors  from  the  grounds 
of  the  other  contentions,  and  in  the  brief 
of  counsel  the  contention  is  made  to  de- 
pend upon  the  view,  rejected  by  the  court  of 
appeals  of  the  state,  that  the  act  of  1902 
made  a  change  in  the  law,  and  that  only  the 
owners  of  distilled  spirits  in  bond  are  re- 
quired to  pay  interest  "upon  taxes  settled 
at  the  time  they  were  due."  The  effect  of 
the  act  of  1902  has  been  considered  and  it 
is  only  necessary  to  add  that  the  distinction 
made  by  the  taxing  statutes  of  the  state  be- 
tween distilled  spirits  in  bond  and  other 
property  does  not  constitute  a  discrimina- 
tion condemned  by  the  14  th  Amendment. 
The  power  of  the  state  to  classify  persons 
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and  property  in  its  legislation  is  well  estab- 
lished,  and  the  power  is  not  transcended  by 
the  statutes  under  review.  Billings  v.  Illi- 
nois, 188  U.  S.  97,  47  L.  ed.  400,  23  Sup. 
Ct.  Rep.  272. 
Judgment  affirmed. 


[849]»HUDS0N  COUNTY  WATER  COMPANY, 

Plff.  in  Err., 

T. 

ROBERT   H.   McCARTER,   Attorney   Gen- 
eral of  the  State  of  New  Jersey. 

(See  S.  C.  Reporter's  ed.  349«^358.) 

Waters  —  riparian  rights  —  diverting 
water  beyond  state. 

1.  No  agreement  of  pri irate  riparian  own- 
ers can  sanction  the  diversion  of  an  im- 
portant stream  outside  the  boundaries  of 
the  state  in  which  it  flows. 

Constitutional  law  —  police  power  — 
prohibiting  diverting  water  beyond 
state. 

2.  The  police  power  of  the  state  justifies 
the  enactment  of  N.  J.  Laws  1906,  chap. 
238,  under  which  a  riparian  owner  may  be 
prevented  from  diverting  the  waters  of  a 
stream  of  such  state  into  any  other  state, 
for  use  therein. 

Constitutional  law  — due  process  of  law 
—  equal  protection  of  the  laws  — pro- 
hibiting diverting  water  beyond 
state. 

3.  Neither  due  process  of  law  nor  the 
equal  protection  of  the  laws  is  denied  by 
N.  J.  Laws  1905,  chap.  238,  under  which 
a  riparian  owner  may  be  prevented  from 
diverting  the  waters  of  a  stream  of  the 
state  into  any  other  state,  for  use  therein. 

Con.stitutional  law  —  Impairing  con- 
tract oblij^ntioiis. 

4.  The  obligations  of  a  contract  to  divert 
the  waters  of  the  Passaic  river  into  an- 
other state,  for  use  therein,  are  not  uncon- 
stitutionally impaired  by  the  enactment, 
in  the  exercise  of  the  police  power,  of  N. 
J.  Laws  1905,  chap.  238,  under  which  such 
a  diversion  of  water  beyond  the  state  is 
forbidden. 

Commerce  —  state  Interference  —  pro- 
hibiting diverting  water  beyond 
state. 

6.  Commerce  between  the  states  of  New 
Yorlc  and  New  Jersey  is  not  unlawfully  in- 
terfered with  by  N.  J.  Laws  1905,  chap. 
iit38,  under  which  a  riparian  owner  may 
"be  forbidden  to  divert  the  waters  of  the 
Passaic  river  beyond  the  state,  under  a 
contract  to  furnish  a  water  supply  for  the 
city  of  New  York. 

Constitutional  law  —  privileges  and  im- 
munities —  forbidding  diverting  wa- 
ter beyond  state. 

6.  Privileges  of  citizens  of  New  Jersey 
are  not  denied  to  the  citizens  of  other  states 
by  N.  J.  Laws  1906,  ebap.  238,  under  which 


a  riparian  owner  may  be  prevented  from 
diverting  the  waters  of  a  stream  of  that 
state  into  any  other  state,  for  use  therein. 

[No.  184.] 

Argued  March  18,  19,  1908.    Decided  April 

6,    1908. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  decree  which  affirmed  a  decree  of 
the  Court  of  Chancery  of  that  state,  en- 
joining the  diversion  of  the  water  of  the 
Passaic  river  under  a  contract  to  furnish 
a  water  supply  for  the  city  of  New  Yorlc. 
Affirmed. 

See  same  case  below,  70  N.  J.  Eq.  695, 
14  L.R.A.(N.S.)  197,  118  Am.  St.  Rep.  764, 
65  Atl.  489. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilbert  Collins  and  Richard  V. 
lilndabury  argued  the  cause  and  filed  a 
brief  for  plaintiff  in  error: 

Water  when  reduced  to  possession  is  a 
commodity  which  may  be  sold,  like  any 
other. 

Syracuse  v.  Stacey,  169  N.  Y.  245.  62  N. 
E.  354;  New  Jersey  Suburban  Water  Co.  v. 
Harrison,  72  N.  J.  L.  194,  62  Atl.  767. 

When  a  statute  interfering  with  inter- 
state commerce  is  founded  on  the  police 
power  of  the  state,  the  question  always 
arises  whether  the  act  goes  beyond  the  ne- 
cessity for  its  exercise.  This  question  is 
judicial.  The  reasonableness  of  the  statute 
is  an  element  of  the  inquiry  whether  it 
encroaches   upon  the  national   authority. 

Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95  U. 
S.  473,  24  L.  ed.  531 ;  Lake  Shore  &  M.  S. 
R.  Co.  V.  Ohio,  173  U.  S.  285,  300,  43 
L.  ed.  702,  707,  19  Sup.  Ct.  Rep.  465; 
Lochner  v.  New  York,  198  U.  S.  45,  49  L. 
ed.  937,  25  Sup.  Ct.  Rep.  539. 

The  courts  must  look  at  the  substance  of 
things  when  they  inquire  whether  the  legis- 
lature has  transcended  its  authority. 

Mugler  V.  Kansas,  123  U.  S.  623.  661,  31 
L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273. 

A  statute  which  might  otherwise  be  a 
proper  and  reasonable  exercise  of  the  po- 
lice power  will  nevertheless  be  void  if  it 
discriminates  against  citizens  of  other 
states. 

Walling  V.  Michigan,  116  U.  S.  446,  455, 
29  L.  ed.  691,  694,  6  Sup.  Ct.  Rep.  455;  Min- 
nesoU  V.  Barber,  136  U.  S.  313,  326,  34  L. 
ed.  455,  459,  3  Inters.  Com.  Rep.  186,  10 
Sup.  Ct.  Rep.  862 ;  Brimmer  v.  Rebman,  138 
U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep. 
485,  11  Sup.  Ct.  Rep.  213;  Scott  v.  Donald, 
165  U.  S.  58,  41  L.  ed.  632,  17  Sup.  Ct  Rep. 
265;  State  ex  rel.  Cor  win  v.  Indiana  k  0. 
Oil,  Gas  &  Min.  Co.  120  Ind.  576,  6  LJtA. 
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TiTtt,  2  Inters.  Com.  Rep.  T58,  22  N.  E.  TT8; 
■leiMdiet  V.  Columbus  Constr.  Co.  iS  N.  J. 
Kq.  38,  23  Atl.  4Sfi. 

The  act  is  Toid  because  it  d^nica  equal 
privileges  to  citiiens  of  another  state. 

HinnesoU  v.  Barber,  1.16  U.  S.  313,  34 
L.  ed.  45E,  3  Inters.  Com,  Rep.  1E5,  10  Sup. 
Ct.  Rep.  882;  Re  \Vat«on.  15  Fed.  611: 
Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  560,  48  L,  ed,  690,  22  Sup.  Ct.  Rep. 
431. 

A  state  cannot  change  the  common  lavr, 
either  by  judicial  lepslation  or  by  act  of 
the  legislature,  so  as  to  take  property  with- 
out due  process  of  law.  In  New  Jersey,  the 
common  law  determines  the  right  to  divert 
running  wat«r,  and  vests  it  in  the  riparian 
owners  as  a  right  to  be  enjoyed  by  them 
in  common,  subject,  only,  to  such  modlflca- 
tions  of  tlie  right  as  they  may  create  by  con- 
tract or  grant  among  themselves. 

Louisiana  v,  Pilsbury.  105  U.  S,  278.  26 
L.  ed.  1000;  Chicago,  B.  ft  Q.  R,  Co,  v,  Chi- 
cago. 166  U,  S.  226.  233,  41  L.  ed.  fi79,  983, 
17  Sup.  Ct.  Rep.  581:  I»eb  v.  Columbia 
1\vp.  170  V,  S,  472,  482.  45  L.  ed,  280.  290. 
21  Sup.  Ct,  Rep.  174;  Muhllter  v.  New  York 
ft  H.  R,  Co.  197  U.  S.  544.  49  L.  ed,  872. 
25  Sup.  Ct.  Rep.  522. 

In  Tampa  Waterworks  Co.  v.  Tampa.  199 
U.  S.  241,  243.  50  I,,  ed.  170,  173,  26  Sup. 
Ct,  Rep.  23,  this  court,  en  writ  of  error  to 
the  supreme  court  of  Florida,  sustained  tlie 
interpretation  by  tlie  stat*'  court  of  the 
state  Constitution  in  its  effect  upim  a  con- 
tract, but  treated  tliat  interpretation  as 
subject  to  review,  and  not  conclusive. 

When  the  question  of  impairment  of  a 
contract  by  state  statute  is  raised,  tiie  court 
will  not  accept  as  final  the  interpretation 
of  the  statute  or  contrnrt  given  by  the  stnte 
court  whose  judgment  is  under  review,  but 
will  itself  interpret  in  order  to  see  whether 
the  contract  has  been  impaired. 

St.  Paul  Gaslight  Co.  v.  St.  Paul.  181  U, 
8.  142.  147,  45  L.  ed.  788,  791,  21  Sup.  Ct. 
Rep.  675. 

We  claim  the  right  to  have  our  ease  con- 
sidered here  fully  on  the  merits,  as  a  com- 
mon-law question,  unhamperpd  by  any  con- 
sideration of  modern  state  policy, 

Ohio  Life  Ins.  ft  T.  Co,  v.  Debolt.  16  How. 
416.  432,  14  L.  ed,  997,  1003;  Chicago  v, 
Robbins.  2  Black,  41S.  17  L.  ed.  298;  Myrick 
V.  Michigan  C.  R,  Co.  107  U.  8.  102,  27  L. 
ed.  325,  I  Sup.  Ct.  Rep,  425, 

Running  water  is  incapable  of  ownership, 
and  neither  the  state  nor  the  riparian  own- 
ers have  any  title  in  it  until  it  is  appro- 
priated. 

Sweet  V.  Syracuse.  129  N.  Y.  335.  27  N. 
E.  1081,  29  N.  S.  2S9;  Syracuse  v.  SUcey, 
169   N.  Y.  245,  62  N.  E.  364;   Society  for 


establishing  useful  Manufactures  v,  Morris 
Canal  ft  Bkg.  Co.  1  N.  J.  Eq,  189,  21  Am.' 
Dec.  41. 

Only  a  riparian  proprietor  ran  object  to 
diversion  from  a  running  stream. 

Cobb  V,  Davenport,  32  N.  J.  L.  36B; 
Atty,  Gen.  v,  Delaware  ft  B,  R,  R.  Co,  27 
N.  J.  Eq.  638;  llifrgins  v.  Flemington  Water 
Co,  36  N,  J.  Eq,  543 ;  Albright  v.  Cortright, 
64  N.  J.  L.  337.  48  LRA,  616,  81  Am,  St. 
Rep,  504,  45  Atl.  634;  Grey  ex  rel.  Simmons 
V.  Patersoii.  60  N.  J.  Eq,  389.  4B  L.R,A, 
717.  83  Am.  St,  Rep.  642.  4G  Atl,  995; 
Rtrobel  v.  Kerr  Salt  Co,  164  N.  Y.  320,  61 
r..R.A.  687,  79  Am,  St,  Rep,  643,  68  N.  E, 
142;  Pierson  v.  Spever,  178  N.  Y,  270,  102 
Am.  St-  Rep,  499,  70  N.  E.  799. 

Such  proprietor  may  Rrant  n 


-iRht,  t 


inles 


he  shows  substantial  injury  to  his  property 
therefrom. 

Shreve  v.  Voorhees,  3  N,  .L  Rq.  .34;  Ae- 
quaekanonk  Water  Co.  v.  Watson,  29  N.  J. 
Eq.  370;  Sparks  Mfg.  Co.  v.  Newton,  B7  N. 
.7,  Eq.  377.  41  Atl.  38.t;  Mnson  v,  Hiil.  S 
narn.  ft  Ad.  26;  Race  v.  Ward.  4  El.  ft  Bl. 
702;  Miner  v.  Gilmour.  12  Moore,  P,  0. 
C,  156, 


The  court  will  take  judicial  notice  that 
the  Passaic  river  is  a  fresh-water  stream, 
tlowing  into  the  ocean  through  New  York 
bay;  and  that  at  the  point  of  diversion 
(Little  Falls)  It  is  not  navigable,  but  be- 
comes so  a  short  distance  above  the  city  of 
Newark. 

Browne  v.  Scofield,  8  Barb.  239;  Pey- 
TOUT  V.  noward.  7  Pet.  324.  8  L.  ed.  700; 
The  Montollo  (United  States  v.  The  Mon- 
tello)  11  Wall.  411.  30  L.  ed.  191;  United 
Stales  V.  Rio  Grande  Dam  ft  Irrig,  Co.  174 
U,  S.  690,  43  L.  ed.  1136,  19  Sup.  Ct.  Rep. 
770. 

The  defendant,  claiming  to  exercise  the 
\'aluab1e  right  to  divert  large  quantities  of 
water  of  a  running  stream,  bases  its  right 
so  to  do  entirety  upon  squatter  sovereignty, 
notwithstanding  the  fact  that  such  conduct 
amounts,  in  law,  to  a  nuisance,  which  any 
tower  riparian  proprietor  can  enjoin,  or  ha 
can  sue  to  recover  his  damages. 

East  .lersey  Water  Co.  ».  Bigelow.  60  N. 
J,  L.  201,  38  Atl.  631. 

No  authority  can  be  found  which  sanc- 
tions the  right  of  the  East  Jersey  Water 
Company  to  divert  daily  millions  of  gallon! 
of  water  from  the  Passaic  river,  at  this  or 
any  other  point,  without  the  consent  of  the 
lower  owners,  and  to  apply  the  same  to  mu> 
nicipal  or  other  purposes. 

United  States  v.  Rio  Grande  Dam  ft  Irrlg. 
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Co.  174  U.  S.  690,  702,  43  L.  ed.  1136,  1141, 
19  Sup.  Ct.  Rep.   770. 

The  state,  as  successor  to  the  Crown  in 
England,  is  the  absolute  owner  of  the  bed 
of  the  stream  and  of  the  banks  thereof  up  to 
high-water  mark,  so  far  as  it  is  navigable. 

Stevens  v.   Paterson  k  N.  R.   Co.  34   N. 
J.  L.  632,  3  Am.  Rep.  269;  Cobb  v.  Daven 
port,  32  N.  J.  L.  369. 

The  rights  of  the  private  proprietors  in 
the  running  stream  above  the  point  of  navi- 
gability, whose  title  goes  to  the  thread,  be- 
ing limited  and  usufructuary  only,  the  ro8i 
due  of  interest  or  property  in  the  great 
mass  of  running  water  resides  in  the  state 
as  trustee  for  the  public;  and  the  state  has 
not  only  the  right  to  preserve,  but  it  is 
charp:ed  with  the  duty,  as  such  trustee,  of 
preserving,  the  ^amc  for  the  common  benefit 
of  all  its  citi/ens. 

The  state,  as  a  lower  owner,  is  entitled  to 
preserve  the  integ^rity  of  the  stream  so  that 
it  will  come  to  it  unimpaired  in  quantity. 

Atty.  Gon.  v.  Delaware  &  B.  B.  R.  Co. 
27  N.  J.  E<i.  031;  Atty.  Con.  v.  JaniaicH 
Pond  Aqueduct  Corp.  133  Mass.  361;  Coo- 
saw  Min.  Co.  V.  South  Carolina,  144  U.  S. 
550.  36  L.  ed.  537.  12  Sup.  Ct.  Rop.  689; 
Story,  Eq.  Jur.  S§  922,  923;  Kerr,  Inj.  202: 
1  Joyce,  Inj.  120;  Missouri  v.  Illinois,  180 
U.  S.  208,  243,  45  L.  ed.  497,  513,  21  Sup. 
Ct.  Rep.  331. 

The  damage  or  injury  to  a  lower  privato 
riparian  owner  seeking  an  injunction  in 
cases  of  this  character  need  not  be  great. 

1  High.  Inj.  795;  Hulme  v.  Shreve.  4  N. 
J.  Eq.  116;  Shields  v.  Arndt,  4  N.  J.  Eq. 
234;  Higgins  v.  Flemington  Water  Co.  36 
N.  J.  Eq.  538;  Corning  v.  Troy  Iron  & 
Nail  Factory,  40  N.  Y.  191 ;  Mudge  v.  Salis- 
bury. 110  N.  Y.  413,  18  N.  E.  249;  Garwood 
V.  New  York  C.  &  H.  R.  R.  Co.  83  N.  Y. 
400.  38  Am.  Rep.  452;  Weiss  v.  Oregon 
Iron  &  Steel  Co.  13  Or.  496,  11  Pac.  255. 

Time  may  sometimes  run  against  a  state 
in  the  acquisition  of  rights;  and  hence  it 
is  of  importance  to  a  state  to  prevent  the 
acquisition  of  title  by  prescription. 

Missouri  v.  Illinois,  200  U.  S.  496,  520. 
60  L.  ed.  572,  578,  26  Sup.  Ct.  Rep.  268; 
Gould,  Waters,  S  37;  Hale,  De  Jure  Maris, 
chap.  5;  Oppcnheim,  International  Law,  S 
243;  Hargrave*s  Law  Tracts,  18;  Nichols 
V.  Boston,  98  Mass.  39,  93  Am.  Dec.  132; 
Boston  V.  Richardson,  105  Mass.  371; 
Church  V.  Meeker,  34  Conn.  421 ;  Palmer  v. 
Hicks,  6  Johns.  133;  2  Kent,  Com.  427. 

Th«   state,  without   regard  to   its   lower 
proprietorship,  is  entitled  to  an  injunction 
M  successor  to  the  Crown  and  as  representa 
tiv#  of  the  public. 

Hargrave's  Law  Tracts,  chaps.  2,  5; 
Smith  V.  Rochester,  92  N.  Y.  477.  44  Am. 
Eep.  393;   Farnham,  Waters,   S|   133,   138. 
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138d,  140a,  141 ;  Connecticut  River  Lumber 
Co.  V.  Olcott  Falls  Co.  65  N.   H.   290,    13 
L.R.A.    826,    21    Atl.    1090;    SUte    v.   Ohio 
Oil  Co.  150  Ind.  21,  47  L.R.A.  627,  49  N.  E. 
809;  Atty.  Gen.  v.  Jamaica  Pond  Aqueduct 
Corp.  supra;  Coosaw  Min.  Co.  v.  South  Car- 
olina,   144    U.    S.    566,    36   L.    ed.    543,    12 
Sup.  Ct.  Rep.  689;  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct. 
Rep.   576;    Kansas  v.  Colorado,    185   U.   S. 
125,  46  L.  ed.  838,  22  Sup.  Ct.  Rep.  552; 
Missouri  v.  Illinois,   180  U.   S.  208,  45   L. 
ed.  497,   21   Sup.  Ct.  Rep.  331;    Kan.<tas  v. 
Colorado,  206  U.  S.  46,  99,  51  L.  ed.  956, 
975,  27  Sup.  Ct.  Rep.  655;  Georgia  v.  Ten- 
nessee Copper  Co.  206  U.  S.  236,  237,  51  L. 
ed.   1044,   27   Sup.   Ct.   Rep.   618;    Allen   v. 
Wyckoff.  48  N.  J.  L.  90,  57  Am.  Rep.  548, 
2  Atl.  659:  Magner  v.  People,  97  111.  333; 
American  Exp.  Co.  v.  People,  133  111.  649, 
9  L.R.A.   138,  23  Am.  St.  Rep.  641,  24  N. 
E.    758;    State   v.   Geer,   61    Conn.    144,    13 
L.R.A.    804.    3    Inters.   Com.   Rep.    732,    22 
Atl.    1012,   Aflirmed   in    161    U.   S.   519.   40 
L.  ed.  793.  10  Sup.  Ct.  Rep.  600;   State  v. 
Northern    Pacific   Exp.    Co.    58   Minn.    403, 
.50  N.  W.   1100;   Ex   parte  Maier,   103  Cal. 
476,  42  Am.  St.  Rep.  129,  37  Pac.  402;  Peo- 
pie  V.  O'Neil,  110  Mich.  324,  33  L.R.A.  090, 
08  N.  W.  227;   Roth  v.   State,  51   Ohio  St. 
209,  46   Am.   St.   Rep.   .500.   37   N.   E.   259; 
State  V.  Medbury,  3  R.  I.  138;  Dunham  v. 
I^mphere,  3  Gray.  208;   Com.  v.  Manclu^s- 
ter,  152   Mass.  230,  9  L.R.A.   236,   23  Am. 
St.  Rep.  820.  25  N.  E.  113,  Affirmed  in  139 
U.  S.  240.  35  L.  ed.  159,  11  Sup.  Ct.  Rep. 
559;    Corfiold    v.    Coryell,    4    Wash.    C.    C. 
371,  Fed.  Cas.  No.  3,230. 

The  state  may  confine  to  its  own  citizens 
the  right  to  share  in  or  enjoy  the  common 
property  belonging  to  all  of  its  citizens, 
just  as  it  may  so  confine  the  delegation  of 
its  sovereign  power  to  exercise  the  right  of 
eminent  domain;  and  no  provision  of  the 
Federal  Constitution  prevents  it. 

McCready  v.  Virginia,  94  U.  S.  391.  24 
L.  ed.  248;  Consumers*  Gas  Trust  Co.  v. 
Harless,  131  Ind.  446,  15  L.R.A.  605.  29 
N.  E.  1062;  State  v.  Corson,  67  N.  J.  L. 
178,  50  Atl.  780;  State  v.  Lee,  70  N.  J.  L. 
368,  57  Atl.  142,  Affirmed  in  59  Atl.  lllS, 
207  U.  S.  67,  ante,  106,  28  Sup.  Ct.  Rep. 
22;  Haney  v.  Compton,  36  N.  J.  L.  507. 

The  commerce  clause  of  the  Constitutitm 
applies  to  only  such  commodities  as  are 
properly  the  subject  of  commerce. 

State  v.  Northern  Pacific  Exp.  Co.  supra; 
State  v.  Harrub,  95  Ala.  176,  15  L.R.A.  761, 
4  Inters.  Com.  Rep.  99,  36  Am.  St.  Rep. 
195,   10   So.   752. 

If  the  state  has  enough  interest  in  its 
waters  to  protect  them  from  contamination 
or  pollution  (State  ex  reL  Board  of  Health 
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1907. 


Hudson  County  Water  Co.  v.  McCabter. 
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V.  Diamond  Mills  Paper  Co.  63  N.  J.  Eq. 
Ill,  51  Atl.  1019;  Affirmed  in  64  N.  J. 
Eq.  793,  53  Atl.  1125),  it  would  seem  that 
it  could  also  preserve  its  quantity  as  well. 

See  also  Com.  ex  rel.  McCormick  v.  Rus- 
sell, 172  Pa.  506,  33  Atl.  709. 

The  law  under  consideration  is  passed  as 
a  part  of  the  police  power  of  the  state, 
and  consequently  is  free  from  any  of  the 
constitutional  objections  that  are  here 
sought  to  be  raised  against  it. 

.Tones  v.  Brim,  105  U.  S.  180,  41  L.  ed. 
677,  17  Sup.  Ct.  Rep.  282;  Pennsylvania  R. 
Co.  V.  Huphes,  191  U.  S.  477,  48  L.  ed. 
268,  24  Sup.  Ct.  Rep.  132;  Field  v.  Barber 
Asphalt  living  Co.  194  U.  S.  623,  48  L. 
ed.  11.54,  24  Sup.  Ct.  Rep.  784;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177  V.  S. 
514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722; 
Cook  V.  Marshall  County,  196  U.  S.  261, 
272,  40  L.  ed.  471,  475,*  26  Sup.  Ct.  Rep. 
2.33:  Dobbins  v.  T^s  Angeles,  195  U.  S.  233, 
49  L.  ed.  174,  25  Sup.  Ct.  Rep.  18;  Jamieson 
V.  Indiana  Natural  Gas  &  Oil  Co.  128  Ind. 
55.).  12  L.U.A.  652,  3  Inters.  Com.  Rep.  613, 
28  X.  E.  70. 

^fr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  information  alleging  that  the 
defendant  (the  plaintiff  in  error),  under  a 
contract  with  the  citv  of  Bavonne,  in  New 
Jersey,  has  laid  mains  in  that  city  for  the 
puri>ose  of  carrying  water  to  Staten  island, 
in  the  state  of  New  York.  By  other  con- 
tracts it  is  to  get  the  water  from  the  Pas- 
saic river,  at  Little  Falls,  wliore  the  East 
Jersey  Water  Company  has  a  large  plant 
by  which  the  water  is  withdrawn.  On  May 
11,  1905,  the  state  of  New  Jersey,  reciting 
the  need  of  prrserving  the  fresh  water  of 
the  state  for  the  health  and  prosperity  of 
the  citizens,  enacted  that  "it  shall  be  un- 
lawful for  any  person  or  corporation  to 
transport  or  carry,  through  pipes,  conduits, 
ditches,  or  canals,  the  waters  of  any  fresh 
water  lake,  pond,  brook,  creek,  river,  or 
stream  of  this  state  into  any  other  state, 
for  use  therein."  By  a  second  section  a 
proceeding  like  the  present  was  authorized, 
in  order  to  enforce  the  act.  Laws  of  1905, 
chap.  238,  p.  461.  After  the  passage  of  this 
statute  the  defendant  made  a  contract  with 
the  city  of  New  York  to  furnish  a  supply 
of  water  adequate  for  the  borough  of  Rich- 
mond, and  of  not  less  than  3,000,000  gal- 
lons a  day.  Thereupon  this  information  was 
brought,  praying  that,  pursuant  to  the 
above  act  and  otherwise,  the  defendant 
might  be  enjoined  from  carrying  the  waters 
of  the  Passaic  river  out  of  the  state.  There 
are  allegations  as  to  the  amount  of  water 
.54]and  the  probable  *future  demand,  upon  which 
the  parties  are  not  wholly  agreed,  but  the 
ft2  li.  ed. 


essential  facts  are  not  denied.  The  defend- 
ant sets  up  that  the  statute,  if  applicable 
to  it,  is  contrary  to  tlie  Constitution  of  the 
United  States,  that  it  impairs  tlie  obliga- 
tion of  contracts,  takes  property  without 
due  process  of  law,  interferes  with  com- 
merce between  New  .lersov  and  New  York, 
denies  the  privileges  of  citizens  of  New  Jer- 
sey to  citizens  of  other  states,  and  denies  to 
them  the  equal  protection  of  the  laws.  An 
injunction  was  issued  by  the  chancellor  (70 
N.  J.  Eq.  525,  01  Atl.  710),  the  decree  was 
affirmed  by  the  court  of  errors  and  appeals 
(70  N.  J.  Kq.  095.  05  Atl.  489),  and  the 
case  then  was  brought  here. 

The  courts  below  assumed  or  decided,  and 
we  shall  assume,  that  the  defendant  repre- 
sents the  riglits  of  a  riparian  proprietor; 
and,  on  the  other  hand,  that  it  represents 
no  8i)eeiai  chartered  powers  that  give  it 
greater  rights  than  those.  On  these  as- 
sumptions the  court  of  errors  and  appeais 
pointed  out  that  a  riparian  proprietor  lias 
no  right  to  divert  waters  for  more  tlian  a 
reasonable  distance  from  the  body  of  the 
stream  or  for  other  than  the  well-known 
ordinary  uses,  and  that  for  any  pur- 
pose anywhere  he  is  narrowly  limited  in 
amount.  It  went  on  to  infer  that  his  onlv 
right  in  the  body  of  the  stream  is  to  have 
the  flow  continue,  and  that  there  is  a  resid- 
uum of  public  ownership  in  the  state.  It 
reinforced  the  state's  rights  by  the  state's 
title  to  the  bed  of  the  stream  where  llow<'d 
bv   tJje  tide,  and  concluded  from   the  fore- 
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going  and  other  considerations  that,  as 
airainst  the  rights  of  riparian  owners  merely 
as  such,  the  state  was  warranted  in  pro- 
hibiting the  acquisition  of  the  title  to  water 
on  a  larger  scale. 

We  will  not  say  that  the  considerations 
that  we  have  stated  do  not  warrant  the 
conclusion  reached;  and  we  shall  not  at- 
tempt to  revise  the  opinion  of  the  local 
court  upon  the  local  law.  if,  for  the  purpose 
of  decision,  we  accept  the  argument  of  the 
plaintiff  in  error  that  it  is  oi>en  to  revision 
when  constitutional  rights  are  set  up.  Nei- 
ther shall  we  consider  whether  such  a  stat- 
ute as  the  one  before  us  might  not  be  up- 
held, even  if  the  lower  riparian  proprietors 
collectively  were  the  absolute  •owners  of  the[355] 
stream,  on  the  ground  that  it  authorized  a 
suit  by  the  state  in  their  interest,  where  it 
does  not  appear  that  they  all  have  released 
their  rights.  See  Kansas  v.  Colorado,  185 
U.  S.  125,  142,  46  L.  ed.  838,  844,  22  Sup. 
Ct.  Rep.  552.  But  we  prefer  to  put  the 
authority,  which  cannot  be  denied  to  the 
state,  upon  a  broader  ground  than  that 
which  was  emphasized  below,  since,  in  our 
opinion,  it  is  independent  of  the  more  or 
less  attenuated  residuum  of  title  that  the 
state  may  be  said  to  possess. 
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An  rights  tend  to  declare  themselves  wh- 
■olute  to  their  logical  extreme.  Yet  all  in 
fact  are  limited  by  the  neighborhood  of 
principles  of  policy  which  are  other  than 
those  on  which  the  particular  right  is  found- 
ed, and  which  become  strong  enough  to  hold 
their  own  when  a  certain  point  is  reached. 
The  limits  set  to  property  by  other  public 
interests  present  themselves  as  a  branch  of 
what  is  called  the  police  power  of  the  state. 
The  boundary  at  which  the  conflicting  inter- 
ests balance  cannot  be  determined  by  any 
general  formula  in  advance,  but  points  in 
the  line,  or  helping  to  establish  it,  are  ftxed 
by  decisions  that  this  or  that  concrete  case 
falls  on  the  nearer  or  farther  side.  For  in- 
stance, the  police  power  may  limit  the 
height  of  buildings  in  a  city,  without  com- 
pensation. To  that  extent  it  cuts  down 
what  otherwise  would  be  the  rights  of  prop- 
erty. But  if  it  should  attempt  to  limit  the 
height  so  far  as  to  make  an  ordinary  build- 
ing lot  wholly  useless,  the  rights  of  prop- 
erty would  prevail  over  the  other  public 
interest,  and  the  police  power  would  fail. 
To  set  such  a  limit  would  need  compensa- 
tion and  the  power  of  eminent  domain. 

It  sometimes  is  difficult  to  fix  boundary 
stones  between  the  private  right  of  property 
and  the  police  power  when,  as  in  the  case 
at  bar,  we  know  of  few  decisions  that  are 
very  much  in  point.  But  it  is  recognized 
that  the  state,  as  qua  si -sovereign  and  repre- 
sentative of  the  interests  of  the  public,  has 
a  standing  in  court  to  protect  the  atmos- 
phere, the  water,  and  the  forests  within  its 
territory,  irrespective  of  the  assent  or  dis- 
sent of  the  private  owners  of  the  land  most 
immediately  concerned.  Kansas  v.  Colora- 
do, 185  U.  S.  125,  141,  142,  46  L.  ed.  838, 
844,  845,  22  Sup.  Ct.  Rep.  552,  8.  c.  206 
U.  S.  46,  99,  51  L.  ed.  956,  975,  27  Sup.  Ct. 
[S56]Rep.  655;  •Georgia  v.  Tennessee  Copper  Co. 
206  U.  S.  230,  238,  51  L.  ed.  1038,  1044,  27 
Sup.  Ct.  Rep.  618.  What  it  may  protect 
by  suit  in  this  court  from  interference  in 
the  name  of  property  outside  of  the  state's 
jurisdiction,  one  would  think  that  it  could 
protect  by  statute  from  interference  in  the 
same  name  within.  On  this  principle  of 
public  interest  and  the  police  power,  and  not 
merely  as  the  inheritor  of  a  royal  preroga- 
tive, the  state  may  make  laws  for  the  pres- 
ervation of  game,  which  seems  a  stronger 
case.  Geer  v.  Connecticut,  161  U.  S.  519, 
634,  40  L.  ed.  793,  798,  16  Sup.  Ct.  Rep. 
600. 

The  problems  of  irrigation  have  no  place 
here.  Leaving  them  on  one  side,  it  appears 
to  us  that  few  public  interests  are  more 
obvious,  indisputable,  and  independent  of 
particular  theory  than  the  interest  of  the 
public  of  a  state  to  maintain  the  rivers 
that  are  wholly  within  it  substantially  im- 
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diminished,  except  by  such  drafts  upon  tliem 
as  the  guardian  of  the  public  welfare  may 
permit  for  the  purpose  of  turning  them  to  a 
more  perfect  use.  This  public  interest  is 
omnipresent  wherever  there  is  a  state,  and 
grows  more  pressing  as  population  grows. 
It  is  fundamental,  and  we  are  of  opinion 
that  the  private  property  of  riparian  pro- 
prietors cannot  be  supposed  to  have  deeper 
roots.  Whether  it  be  said  that  such  an  in- 
terest justifies  the  cutting  down  by  statute, 
without  compensation,  in  the  exercise  of  the 
police  power,  of  what  otherwise  would  be 
private  rights  of  property,  or  that,  apart 
from  statute,  those  rights  do  not  go  to  the 
height  of  what  the  defendant  seeks  to  do^ 
the  result  is  the  same.  But  we  agree  with 
the  New  Jersey  courts,  and  think  it  quite 
beyond  any  rational  view  of  riparian  rights, 
that  an  agreement,  of  no  matter  what  pri- 
vate owners,  could  sanction  the  diversion 
of  an  important  stream  outside  the  bound- 
aries of  the  state  in  which  it  flows.  The 
private  right  to  appropriate  is  subject  not 
only  to  the  rights  of  lower  owners,  but  to 
the  initial  limitation  that  it  may  not  sub- 
stantially diminish  one  of  the  great  foun- 
dations of  public  welfare  and  health. 

We  are  of  opinion,  further,  that  the  con- 
stitutional power  of  the  state  to  insist  that 
its  natural  advantages  shall  remain  *uniin[S5T] 
paired  by  its  citizens  is  not  dependent  upon 
any  nice  estimate  of  the  extent  of  present 
use  or  sjicculation  as  to  future  needs.  The 
legal  conception  of  the  necessary  is  apt  to 
be  confined  to  somewhat  rudimentary  wants, 
and  there  are  benefits  from  a  great  river 
that  might  escape  a  lawyer's  view.  But 
the  Htate  is  not  required  to  submit  even  to 
an  aesthetic  analysis.  Any  analysis  may  be 
inadequate.  It  finds  itself  in  possession  of 
what  all  admit  to  be  a  great  public  good, 
and  what  it  has  it  may  keep  and  give  no 
one  a  reason  for  its  will. 

The  defense  under  the  14th  Amendment 
is  disposed  of  by  what  we  have  said.  That 
under  article  1,  S  10,  needs  but  a  few  words 
more.  One  whose  rights,  such  as  they  are, 
are  subject  to  state  restriction,  cannot  re- 
move them  from  the  power  of  the  state  by 
making  a  contract  about  them.  The  con- 
tract will  carry  with  it  the  infirmity  of  the 
subject-matter.  Knoxville  Water  Co.  v. 
Knoxville,  189  U.  S.  434,  438,  47  L.  ed. 
887,  892,  23  Sup.  Ct.  Rep.  531 ;  Manigault 
v.  Springs,  199  U.  S.  473,  480,  60  L.  ed.  274, 
278,  26  Sup.  Ct.  Rep.  127.  But  the  con- 
tract, the  execution  of  which  is  sought  to  be 
prevented  here,  was  illegal  when  it  was 
made. 

The  other  defenses  also  may  receive  short 
answers.  A  man  cannot  acquire  a  right  to 
property  by  his  desire  to  use  it  in  oommeroe 
among  the  states.     Neither  can  he  enlarge 
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bis  otherwise  limited  and  qualified  right  to 
the  same  end.  The  case  is  covered  in  this 
respect  by  Geer  v.  Connecticut,  161  U.  S. 
619,  40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600, 
and  the  same  decision  disposes  of  the  argu- 
ment that  the  New  Jersey  law  denies  equal 
privileges  to  the  citixens  of  New  York.  It 
constantly  is  necessary  to  reconcile  and  to 
adjust  different  constitutional  principles, 
each  of  which  would  be  entitled  to  posses- 
sion of  the  disputed  ground  but  for  the 
presence  of  the  others,  -as  we  already  have 
said  that  it  is  necessary  to  reconcile  and  to 
adjust  different  principles  of  the  common 
law.  See  Asbell  v.  Kansas  [209  U.  S.  251, 
ante,  778,  28  Sup.  Ct.  Rep.  485].  The  right  to 
receive  water  from  a  river  through  pipes  is 
subject  to  territorial  limits  by  nature,  and 
those  limits  may  be  fixed  by  the  state  with- 
in which  the  river  fiows,  even  if  they  are 
made  to  coincide  with  the  state  line.  With- 
in the  boundary,  citizens  of  New  York  are 
58]as  free  *to  purchase  as  citizens  of  New  Jer- 
sey. But  this  question  does  not  concern  the 
defendant,  which  is  a  New  Jersey  corpora- 
tion. There  is  nothing  else  that  needs  men- 
tion. We  are  of  opinion  that  the  decision 
of  the  Court  of  Errors  and  Appeals  was 
right. 
Decree  affirmed. 

Mr.  Justice  McKenna  dissents. 


YAZOO  ft  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  Appt., 

V. 

MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  VICKSBURG. 

(See  S.  C.  Reporter's  ed.  358-365.) 

Corporations  —  consolidation  ^  effect 
on  contract  exemption  from  taxation. 
A  contract  exemption  from  taxation, 
made  by  a  municipality  under  authority  of 
law,  for  a  valuable  consideration,  with  one 
of  the  constituent  railway  companies,  does 
not  pass  to  a  consolidated  company  organ- 
ized after  the  adoption  of  Miss.  Const.  1890, 
f  181,  requiring  the  property  of  corpora- 
tions to  be  taxed  like  that  of  individuals. 

[No.  07.] 

Argued  February  28,  1908.     Decided  April 

6,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Mississippi  to  review  a  decree  sus- 
taining a  demurrer  to,  and  dismissing,  a 
bill  to  enjoin  the  collection  of  taxes  on  rail- 
way property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
ftS  I*,  ed. 


Mr.  Edward  Mayes  argued  the  cause, 
and,  with  Messrs.  J.  M.  Dickinson  and  Mayet 
&  Longstreet,  filed  a  brief  for  appellant. 

Mr.  Hannls  Taylor  argued  the  cause, 
and,  with  Mr.  George  Anderson  filed  a  brief 
for  appellees. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  case  originated  in  a  bill  in  equity 
filed  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  against  the  mayor  and 
aldermen  of  the  city  of  Vicksburg,  to  en*' 
join  the  collection  of  certain  municipal 
taxes  on  the  property  of  the  railroad  com- 
pany assessed  for  the  year  1901. 

The  bill  was  demurred  to;  the  court  below 
sustained  the  demurrer  and  rendered  a  final 
decree  dismissing  the  bill.  The  case,  involv- 
ing constitutional  questions,  was  appealed 
directly  to  this  court. 

The  allegations  of  the  bUl  show  that  on 
February  22,  1884,  the  legislature  of  Mis- 
sissippi passed  an  act  authorizing  the  city 
of  Vicksburg  to  enter  into  a  contract  with 
the  Memphis  k  Vicksburg  Railway  Com- 
pany, of  which  the  following  is  the  perti- 
nent section: 

"That  the  city  of  Vicksburg,  through  its 
board  of  mayor  and  aldermen,  and  the 
Memphis  &  Vicksburg  Railroad  Company 
or  such  other  railroad  as  said  Memphis  ft 
Vicksburg  *Railroad  Company  may  heripafter[S61I 
become  merged  into,  or  a  part  of,  by  con- 
solidation or  otherwise,  be  and  are  hereby 
respectively  authorized  and  empowered  to 
enter  into  such  contract  or  contracts  with 
each  other  relative  to  the  location  and 
maintaining  at  such  city  of  the  machine 
shops  of  said  railroad  company,  as  they 
may  mutually  agree  upon,  together  with 
such  limitation,  conditions,  privileges,  im- 
munities, exemptions  from  city  taxation, 
settlement  of  all  claims  .  .  .  and  such 
other  things  as  may  be  decided  and  mutual- 
ly agreed  on  between  said  city  of  Vicksburg 
and  said  railroad  company,"  etc. 

Under  this  authority,  on  August  11, 1885, 
a  contract  was  made  with  the  Louisville, 
New  Orleans,  ft  Texas  Railway  Company, 
one  of  whose  constituent  companies  was  the 
Memphis  ft  Vicksburg  Railroad  Company, 
named  in  the  act  above  set  forth.  The  per- 
tinent parts  of  that  contract  are  as  fol- 
lows: 

"Second.  Said  city  agrees  to  and  does 
hereby  exempt  from  all  municipal  taxation 
for  a  period  of  ninety-nine  years  all  of  the 
property  used  or  which  shall  or  may  be  used 
for  tracks,  switches,  depots,  machine  shops, 
rolling  stock,  and  any  and  all  other  railway 
purposes  (except  only  buildings  used  for 
residences  or  stores)  of  the  Louisville,  New 
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Orli'cins,  &,  Texas  Railway  Company  or  of 
its  successors,  or  of  any  company  into  which 
it  may  from  time  to  time  be  merged  by  con- 
solidation or  otherwise,  or  of  any  company 
wliich,  upon  foreclosure  or  reorganisation, 
may  bi^oome  the  owners  of  its  line  of  rail- 
road within  said  city.     .     .     . 

"Sixtli.  The  general  or  main  building,  re- 
pairing and  machine  shops  of  the  Louis- 
villi',  Xew  Orleans,  &  Texas  Railway  Com- 
pany, or  its  successors,  [shall  be]  located 
and  sliall  be  permanently  kept  and  main- 
tained witliin  the  present  limits  of  the  city 
of  Vickshurg,  north  of  P'airground  street, 
and  any  failure  so  to  do  shall  forfeit  to 
tiio  city  all  lands  granted  to  said  railway 
company  b}'  the  city,  and  all  lands  pur- 
chased by  said  railway  comi)any  for  and  on 
[S62]w]iich  to  locate  said  shops  *a9  hereinafter 
in  this  section  prescribed,  and  sliall  also 
aiinnl  and  forfeit  all  the  privileges  and  im- 
munities granted  by  this  contract,  including 
the  right  to  locate  and  keep  its  freight  de- 
pot soulli  of  Clay  street,"  etc. 

The  railway  couijiany,  it  is  averred,  com- 
]died  with  tlie  act  and  now  insists  upon  its 
e\enij)tion  from  taxation. 

'i'he  coni|)lainant,  the  Yazoo  &  Missis- 
sippi Valley  Railroad  Company,  consolidat- 
es!, on  October  24,  1802,  with  the  Louisville, 
Xew  Orleans,  &  Tt'xas  Railway  Company, 
an<l  in  this  consolidation  undertook  to  ac- 
quire for  the  appellant  the  exemption  from 
taxation  under  the  contract  of  August  11, 
1885.  hereinbefore  referred  to. 

The  learned  counsel  for  the  appellant  con- 
cedes that  unless  this  case  can  be  distin- 
guished in  principle  from  Yazoo  &,  M.  Val- 
ley R.  Co.  V.  Adams,  180  L  .  S.  1,  45  L.  ed. 
305,  21  Sup.  Ct.  Rep.  240,  the  decree  of  the 
circuit  court  must  be  aUirmed. 

The  Adams  Case  came  here  on  writ  of  er- 
ror to  review  the  judgment  of  the  supreme 
court  of  ^lississippi  in  the  same  case.  77 
Miss.  194,  60  L.R.A.  33,  24  So.  200,  317,  28 
8o.  05G.  The  ^lississippi  court,  whose  judg- 
ment was  ailirmed  in  this  court,  held  that 
a  grant  of  exemption  from  taxation  to  a 
railroad  comj)any  was  void  under  the  Con- 
stitution of  18G9  of  that  state,  and  that 
the  organization  of  a  consolidated  company 
under  the  Constitution  of  1800  cut  off  an 
exemption  from  taxation  granted  to  a  con- 
stituent company  prior  to  the  adoption  of 
that  (.'onstitution.  This  judgment  was  af- 
firmed, as  we  have  said,  in  this  court,  which, 
s])eaking  by  Mr.  Justice  Brown,  held  that 
the  consolidation  of  October  24,  1892,  cre- 
ated a  new  corporation,  and  that  while  it 
might  be  true  that  the  exemption  in  ques- 
tion would  pass  to  the  consolidated  com- 
pany by  the  terms  of  the  legislation  under  re- 
view, yet,  when  the  constitutional  provision 
of  JSfJO  took  effect,  tlie  consolidated  corpo- 
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ration,  organized  under  that  Constitation, 
was  no  longer  entitled  to  the  exemption. 
That  Constitution  contained  certain  clauses 
which  were  then  under  review,  as  follows: 

"Sec.  180.  All  existing  charters  or  grants 
of  corporate  ^franchises  under  which  or£ran-[Sf1 
izations  have  not  in  good  faith  taken  place 
at  the  adoption  of  this  Constitution  shall  be 
subject  to  the  provisions  of  this  article,'* 
etc. 

"Sec.  181.  The  property  of  all  private 
corporations  for  pecuniary  gain  shall  be 
taxed  in  the  same  way  and  to  the  same  ex- 
tent, as  property  of  individuals,  etc.  Ex- 
emptions from  taxation,  to  which  corfiora- 
tions  are  legally  entitled  at  the  adoption  of 
this  Constitution,  shall  remain  in  full  force 
and  effect  for  the  time  of  such  exemptions 
as  expressed  in  their  respective  charters,  or 
by  general  laws,  unless  sooner  repealed  by 
the  legislature." 

This  court  held  that  even  if  the  legisla- 
ture, in  'the  several  acts  of  consolidation,  had 
expressly  provided  that  the  new  corpora- 
tion should  be  exempted  from  taxation,  such 
laws  would  be  nullified  by  the  provision  of 
the  Constitution  of  1890,  requiring  that  the 
property  of  all  private  corporations  for  pe- 
cuniary gain  shall  be  taxed  in  the  same 
way  and  to  the  same  extent  as  the  property 
of  individuals. 

Conceding  the  force  of  the  decision  in  the 
Adams  Case,  the  learned  counsel  for  the 
railroad  company  undertakes  to  differenti- 
ate that  case  from  this  upon  the  ground 
that  the  legislation  of  the  state  of  Missis- 
sippi (act  of  February  22,  1884)  authorized 
a  contract  to  be  made  with  the  railroad 
company  for  an  exemption  from  taxation 
upon  valuable  considerations  to  be  per- 
formed by  the  company,  and  that  the  grant 
in  the  Adams  Case  was  a  mere  legislative 
exemption  from  taxation;  and  the  counsel 
insists  that  the  validity  of  such  l^islation 
as  is  now  under  consideration  has  been  sus- 
tained by  the  supreme  court  of  Mississippi 
in  a  case  decided  by  that  court  after  its  de- 
cision in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams, 
77  Miss,  in  the  case  of  Adams  v.  Tombigbee 
Mills,  78  ^liss.  676,  29  So.  470,  in  which 
an  act  of  the  legislature  granting  an  ex- 
emption to  certain  factories  for  the  manu- 
facture of  cotton  or  woolen  goods,  etc.,  for 
a  period  of  six  years  from  the  completion 
of  the  factory,  was  sustained.  But  an  ex- 
amination of  the  opinion  in  that  case  con- 
vinces us  that  the  Mississippi  court  had  no 
intention  to  'depart  from  itis  ruling  in  the[$i4^ 
case  in  77  Miss.,  for  that  case  is  expressly 
distini;uished  in  the  opinion,  and,  among 
other  things  in  the  course  of  the  opinion, 
the  court  sav: 

"This  appellee  never  lost  its  exemption 
by   consolidating   with   any  other   corpora* 
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tion.  It  has  always  retained  'the  precise 
•corporate  existence'  it  originally  had.  Its 
exemption  was  therefore  continued  by  S  181 
of  the  Constitution  of  1890,  subject  to  leg- 
islative repeal,  but  it  has  never  been  re- 
pealed."   78  Miss.  692. 

And  again,  on  page  693: 

"But  a  very  different  state  of  case  ex- 
isted, as  already  pointed  out,  as  to  the  ex- 
emption denied  in  Yazoo  Sl  M.  Valley  R. 
Co.  V.  Adams,  77  Miss.  194,  60  L.R.A.  33, 
24  So.  200,  317,  28  So.  956." 

We  think  a  reading  of  the  opinion  makes 
St  clear  that  the  suprmic  court  of  Missis- 
sippi difTerentiated  the  cases,  and  did  not 
intend  to  depart  from  its  ruling  in  the  for- 
mer case  when  similar  circumstances  were 
brought  to  its  attention. 

Apart  from  the  ruling  of  the  Mississippi 
court,  we  think  it  is  entirely  clear  that  the 
effect  of  organizing  the  consolidated  corpo- 
ration after  the  adoption  of  the  Mississippi 
Const itnlion  of  ISOO  was  to  bring  the  now 
corjH'ialion  within  the  terms  and  limita- 
tions of  that  Constitution,  whicli  proliibited 
exonij  tion  of  corporate  property  fnmi  taxa- 
tion. Thr  oxemption  to  tlie  former  constitu- 
ent ronipany  t'ouhl  not  inure  to  the  consoli- 
dated company  without,  in  effect,  ignoring 
tlio  constitutional  provision. 

This  subject  was  before  this  court  and 
fully  ct)n«ii(!ercd  in  the  recent  case  of  Roch- 
e>ti'r  It.  Co.  V.  Rochester.  205  U.  S.  236, 
51  L.  ed.  7S4.  27  Suj).  Ct.  Rep.  469.  wherein 
it  was  held  that  where  a  corporation  was 
incorporated  under  a  general  act  creating 
certain  obligations,  it  couhl  not  receive  by 
transfer  from  another  com])any  an  exemp- 
tion inconsi?>tent  with  its  own  ciiarter  or  the 
Constitution  and  laws  of  the  state  then  ap- 
plicable, and  this  even  though  the  legisla- 
tive uuthoritv  undertook  to  transfer  the  ex- 
emption  by  words  which  clearly  included  it. 

In    that    case   previous   decisions   of   this 
l5]court  are  collated  *on  page  254.    The  court, 
speaking  by  Mr.  Justice  Moody,  said: 

"The  principle  governing  tliese  decisions, 
so  plain  that  it  needs  no  reasoning  to  sup- 
port it,  is  that  those  who  seek  and  obtain 
the  benefit  of  a  charter  of  incorporation 
must  take  the  benefit  under  the  conditions 
and  with  the  burdens  prescribed  by  the  laws 
then  in  force,  whether  written  in  the  Con- 
stitution, in  general  laws,  or  in  the  charter 
itself." 

The  formation  of  the  consolidated  com- 
pany was  not  imposed  upon  the  complain- 
ant; it  had  the  privilege  of  standing  upon 
such  rights  as  it  had  by  contract  or  other- 
wise under  the  former  legislation  in  force 
before  the  adoption  of  the  new  Constitution. 
When  it  saw  fit  to  enter  into  the  consolida- 
tion and  form  a  new  corporation  in  1802, 
the  Constitution  then  in  force  in  the  state 
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became  the  law  of  its  corporate  being,  and 
the  requirement  that  corporate  property 
should  not  be  exempt  from  taxation  then 
became  binding  upon  it,  as  upon  all  other 
corporations  formed  under  the  new  organic 
law. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  for  the  Southern  District  of 
Mississippi,  and  the  same  is  affirmed. 


HENRY  ARNOLD  RICHARDSON,  as 
Trustee  in  Bankruptcy  of  J.  Francis 
Brown,  Petitioner, 

V. 

JOHN  M.  SHAW  and  Alexander  Davidson, 

Respts. 

(See  S.  C.  Reiiorter's  ed.  305-385.) 

Stockbrokers  —  iiiiirgiiis  ^  owner  or 
pledgee. 

1.  A  stockbroker  is  not  the  owner  of  the 
shares  of  stock  which  he  purchases  and  car- 
ries for  his  customers  on  margin,  but  is 
essentially,  if  not  strictly,  as  understood 
at  common  law,  a  pledgee. 

Bankruptcy  —  preference  by  stockbrok- 
er—return of  margined  stocks. 

2.  No  preferential  transfer,  forbidden  by 
the  bankruptcy  act  of  July  1,  1898  (30 
Stat,  at  L.  662,  chap.  541,  U.  S.  Comp.  SUt. 
1901,  p.  3445),  §  00a,  as  amended  by  th« 
act  of  February  5,  1903  (32  Stai.  at  U 
799,  chap.  487,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  1031),  §  13,  results  from  the  action 
of  a  stockbroker  who  has  pledged  certain 
stocks  with  the  consent  of  the  customer  for 
whom  he  was  carrying  them  on  margin,  in 
redeeming  the  stocks  and  turning  them  over 
to  such  customer  on  demand  when  insolvent, 
even  if  the  theory  be  adopted  that  the 
broker  is  the  owner,  carrying  the  shares 
upon  a  conditional  contract  of  sale. 

Bankruptcy  ^l>refercnce  by  stockbrok- 
er —  return   of  excessive  margins. 

3.  The  return  of  excessive  margins  by  an 
insolvent  stockbroker  to  a  customer  does 
not  constitute  a  preference,  forbidden  by 
the  bankruptcy  act  of  July  1,  1898,  $  00a, 
as  amended  by  the  act  of  February  5,  1903, 
§  13,  where  the  customer  had  demanded 
settlement,  and,  on  the  following  day,  the 
sum  paid  over  was  taken  into  account  in 
the  settlement  before  turning  over  to  the 
customer  stock  belonging  to  him,  according 
to  the  understanding  of  the  parties. 

[No.  122.] 

Argued    January    17,    20,    1908.      Decided 

April  6,   1908. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
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for  the  Southern  District  of  New  York, 
entered  on  a  verdict  directed  in  favor  of  de- 
fendants in  a  suit  brought  by  a  trustee  in 
bankruptcy  to  recover  certain  alleged  prefer- 
ences.   Affirmed. 

See  same  case  below,  77  C.  C.  A.  643,  147 
Fed.  659. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Brooks  Leavltt  argued  the 
cause,  and,  with  Mr.  Henry  Arnold  Richard- 
son, filed  a  brief  for  petitioner: 

The  contract  was  made  and  performed  in 
Massachusetts,  under  whose  law  broker  and 
customer  are  parties  to  an  executory  con- 
tract whereby  the  broker  is  obligated  to  de- 
liver to  his  customer  on  demand  specified 
stocks  at  a  price  certain. 

Wood  V.  Hayes,  16  Gray,  375;  Co  veil  v. 
Loud,  135  Mass.  41,  46  Am!  Rep.  44G:  Chase 
V.  Boston,  180  Mass.  458.  62  N.  E.  1059. 

If  the  broker  does  not  comply,  the  cus- 
tomer has  a  claim  provable  in  insolvency. 

Lothrop   v.    Reed,    13    Allen,   294. 

And  if  an  insolvent  broker  uses  his  own 
assets  to  carry  out  such  a  contract,  it  is  a 
preference  under  the  insolvent  law. 

Weston  V.  Jordan.  168  Mass.  401,  47  N. 
E.  133. 

A  claim  so  arising  under  a  Massachusetts 
contract  is  provable  in  bankruptcy  without 
the  formality  of  a  useless  demand. 

Re  Swift,  105  Fed.  493,  Affirmed  in  50 
C.  C.  A.  264,  112  Fed.  319;  Watson  v.  Mer- 
rill, 69  L.R.A.  719,  69  C.  C.  A.  186.  136 
Fed.  364. 

Even  under  the  law  of  New  York,  the  re- 
spondents should  be  considered  as  creditors 
of  the  insolvent  broker.  In  that  state, 
broker  and  customer  are  parties  to  an  exe- 
cyted  contract  whereby  the  latter  becomes 
the  owner  of  specified  stocks,  and  if  he  has 
availed  himself  of  the  broker's  credit  to  aid 
in  their  purchase,  he  is  deemed  to  have 
pledged  the  certificates  to  the  broker  for 
the  amount  of  the  latter's  advances. 

Markham  v.  Jaudon,  41  N.  Y.  235;  Stew- 
art V.  Drake,  40  N.  Y.  449 ;  Baker  v.  Drake, 
63  N.  Y.  211,  13  Am.  Rep.  607,  66  N.  Y.  618, 
23  Am.  Rep.  80;  Stenton  v.  Jerome,  54  N. 
Y.  480;  Gruman  v.  Smith,  81  N.  Y.  25; 
Capron  v.  Thompson,  86  N.  Y.  418;  Cas- 
well V.  Putnam,  120  N.  Y.  154,  24  N.  E. 
287;  Gillett  v.  Whiting,  120  N.  Y.  402.  24 
N.  E.  790,  141  N.  Y.  71,  38  Am.  St.  Rep. 
762,  35  N.  E.  939;  Minor  v.  Beveridge,  141 
N.  Y.  399,  38  Am.  St.  Rep.  804,  36  N.  E. 
404;  Hurd  v.  Taylor.  181  N.  Y.  231,  73 
N.  E.  977;  Content  v.  Banner,  184  N.  Y. 
121,  76  N.  E.  913;  Leo  v.  McCormack,  186 
N.  Y.  330,  78  N.  E.  1096. 

And  even  though  the  broker  is  not  bound 
to  keep  on  hand  the  identical  certificates 
(Taussig  v.  Hart,  58  N.  Y.  425),  yet  if  he 
puts  it  out  of  hit  power,  by  sale  or  rehy- 
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pothecation  on  general  loan,  to  deliver  the- 
identical  or  similar  certificates,  he  is  guiltjr 
of  conversion  (Lawrence  v.  Maxwell,  53  N. 
Y.  19). 

If  such  a  rehypothecation  on  general  loan 
is  wrongful,  the  customer  has  a  provable 
claim  in  bankruptcy. 

Crawford  v.  Burke,  196  U.  S.  176,  49  L. 
ed.  147,  25  Sup.  Ct.  Rep.  9. 

If  rightful,  it  must  all  the  more  be  prova- 
ble. 

The  New  York  theory  should  not  be  adopt- 
ed, for  it  is  based  on  an  assumption  which 
has  no  foundation  in  express  agreement,  and 
is  directly  contrary  to  custom. 

Dos  Passos,  StcK'k  Brokers,  2d  ed.  chap. 
III.;  2  Cook,  Corp.  5th  e:l.  U  457.  467. 

If  parties  by  their  conduct  render  an  ac- 
counting necessary,  and  at  the  close  of  their 
dealings  state  their  account,  by  which  it 
appears  that  one  owes  the  other  money,  and 
on  its  tender  the  other  must  deliver  proper- 
ty of  greater  value  than  the  money,  this  of, 
by,  and  in  itself  constitutes  the  latter  a 
debtor,  for  on  a  liquidation  of  damages,  up- 
on a  failure  to  comply,  the  balance  would 
be  against  him. 

Re  ToplifT,  114  Fed.  323. 

Payments  of  money  fall  within  the  cate- 
gory of  transfers  of  property. 

Pirie  v.  Chicago  Title  &  T.  Co.  182  U.  S. 
438,  45  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906. 
See  also  Jaquith  v.  Alden,  189  U.  S.  78, 
47  L.  ed.  717,  23  Sup.  Ct.  Rep.  649;  New 
York  County  Nat.  Bank  v.  Massey,  192  U. 
S.  138,  48  L.  ed.  380,  24  Sup.  Ct.  Rep.  199; 
Yaple  V.  Dahl-Millikan  Grocery  Co.  193  U. 
S.  626,  48  L.  ed.  776,  24  Sup.  Ct.  Rep.  652. 

Mr.  lionls  Marshall  argued  the  cause 
and  filed  a  brief  for  respondents: 

The  delivery  to  the  respondents  of  the 
shares  of  stock  which  Brown  was  carrying 
for  them,  and  which  remained  under  his 
control,  was  not  a  preferential  transfer  of 
the  bankrupt's  property. 

New  York  County  Nat.  Bank  y.  Massey. 
192  U.  S.  138,  48  L.  ed.  380,  24  Sup.  Ct.  Rep. 
199. 

The  question  under  consideration  is  not 
one  of  local  law,  but  of  general  commer- 
cial law,  and  is  to  be  decided  by  the  Fed- 
eral courts  on  principles  of  general  juris- 
prudence, irrespective  of  the  decisions  of  the 
courts  of  the  state  where  the  transaction  un- 
der investigation  had  its  inception,  then^ 
being  here  no  question  as  to  the  validity  of 
the  contracts  between  Brown  and  the  re- 
spondents, under  the  local  law  of  Massa- 
chusetts, whether  statutory  or  otherwise. 

Swift  V.  Tyson,  16  Pet.  1,  10  L.  ed.  865; 
Chicago  V.  Bobbins,  2  Black,  418,  17  L.  ed. 
298;  Gelpcke  v.  Dubuque,  1  Wall.  175,  17 
L.  ed.  520;  New  York  C.  R.  Co.  v.  Lockwood, 
17  Wall.  367,  21  L.  ed.  627;  Boyee  y.  Tabb, 
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18  Wall.  548,  21  L.  ed.  757;  Oates  v.  First 
Nat.  Bank,  100  U.  S.  246,  25  L.  ed.  583; 
Brooklyn  City  ft  N.  R.  Co.  v.  National  Bank, 
102  U.  S.  29,  30,  26  L.  ed.  67;  Burgess  v. 
Seligman,  107  U.  S.  34,  27  L.  ed.  365,  2 
Sup.  Ct.  Rep.  10;  Myrick  v.  Michigan  C.  R. 
Co.  107  U.  S.  102,  27  L.  ed.  325,  1  Sup.  Ct. 
Rep.  425;  Pana  v.  Bowler,  107  U.  S.  641,  27 
L  ed.  429,  2  Sup.  Ct.  Rep.  704;  Smith  v. 
Alabama,  124  U.  S.  465,  478,  31  L.  ed.  508, 
512,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  Liverpool  &  G.  W.  Steam  Co.  v.  Plie- 
nix  Ins.  Co.  129  U.  S.  443,  32  L.  ed.  792, 
9  Sup.  Ct.  Rep.  469;  Baltimore  &  O.  R.  Co. 
V,  Baugh,  149  U.  S.  371,  37  L.  ed.  774,  13 
Sup.  Ct.  Rep.  914;  Washburn  &  M.  Mfg.  Co. 
V.  Reliance  M.  Ins.  Co.  179  U.  S.  1,  15,  45 
L.  ed.  49,  58,  21  Sup.  Ct.  Rep.  1. 

When  a  broker  purchases  for  a  customer 
stock  upon  a  margin,  the  legal  title  to  the 
stock  vests  in  the  customer.  The  relation 
of  debtor  and  creditor  exists  between  the 
customer  and  the  broker  as  to  the  unpaid 
balance  of  the  purchase  money;  and  the 
stock  being  in  the  possession  of  the  broker, 
it  is  deemed  pledged  to  him  as  security  for 
such  unpaid  balance.  The  relation  of 
pledgeor  and  pledgee  therefore  arises,  with 
this  qualification  of  the  usual  rule  applica- 
ble to  such  relation,  <that  it  is  not  necessary 
for  the  broker  to  retain  in  his  possession 
the  identical  stock  purchased  by  him  on  his 
customer's  order,  but  it  is  sufficient  if  he 
has  in  his  possession  or  under  his  control  a 
quantity  of  the  stock  in  question  equal  to 
that  purchased,  which  he  can  deliver  to  the 
customer  when  the  account  is  closed. 

SkiflF  V.  Stoddard,  63  Conn.  198,  21  L.R.A. 
113,  26  Atl.  874,  28  Atl.  104;  Stewart  v. 
Drake,  46  N.  Y.  449 ;  Stenton  v.  Jerome,  54 
N.  Y.  480;  Baker  v.  Drake,  53  N.  Y.  211, 
13  Am.  Rep.  507,  66  N.  Y.  518,  23  Am.  Rep. 
80;  Taussig  v.  Hart,  58  N.  Y.  425;  Gruman 
V.  Smith,  81  N.  Y.  25;  Capron  v.  Thompson, 
86  N.  Y.  418;  Caswell  v.  Putnam,  120  N. 
Y.  154,  24  N.  E.  287;  Gillett  v.  Whiting,  120 
N.  Y.  402,  24  N.  E.  790,  141  N.  Y.  73,  38 
Am.  St.  Rep.  762,  35  N.  E.  939;  Minor  v. 
Beveridge,  141  N.  Y.  399,  38  Am.  St.  Rep. 
804,  36  N.  E.  404;  LeMarcliant  v.  Moore,  150 
N.  Y.  209,  44  N.  E.  770;  Rothschild  v.  Allen, 
90  App.  Div.  233,  86  N.  Y.  Supp.  42,  Affirmed 
in  180  N.  Y.  561,  73  N.  E.  1132;  Hurd  v. 
Taylor,  181  N.  Y.  231,  73  N.  E.  977;  Tomp- 
kins V.  Morton  Trust  Co.  91  App.  Div.  279, 
86  N.  Y.  Supp.  520,  Affirmed  in  181  N.  Y. 
578,  74  N.  E.  1126;  Content  v.  Banner,  184 
N.  Y.  121,  76  N.  E.  913;  Kennedy  v.  Budd, 
5  App.  Div.  140,  39  N.  Y.  Supp.  81 ;  Doug- 
las V.  Carpenter,  17  App.  Div.  329,  45  N.  Y. 
Supp.  219;  Strickland  v.  Magoun,  119  App. 
Div.  113.  104  N.  Y.  Supp.  425;  Andrews  v. 
Gierke,  3  Boew.  585;  Taylor  y.  Ketchum,  5 
Robt.  507 ;  Chamberlain  v.  Greenleaf,  4  Abb. 
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N.  C.  178;  Willard  v.  WMiite,  56  Hun,  681, 
10  N.  Y.  Supp.  170;  Child  v.  Hugg,  41  Cal. 
519;  Thompson  v.  Toland,  48  Cal.  99;  Cash- 
man  V.  Root,  89  Cal.  373,  12  L.R.A.  511,  23 
Am.  St.  Rep.  482,  26  Pac.  883;  Gilpin  v. 
Howell,  5  Pa.  41,  45  Am.  Dec.  720;  Wyn- 
koop  V.  Seal,  64  Pa.  361 ;  Esser  v.  Linder- 
man,  71  Pa.  76;  Hopkins  v.  0*Kane,  109 
Pa.  478,  32  Atl.  421 ;  Maryland  F.  Ins.  Co. 
V.  Dalrymple,  25  Md.  242,  89  Am.  Dec.  779 ; 
Baltimore  M.  Ins.  Co.  v.  Dalrymple,  25 
Md.  269;  Brewster  v.  Van  Liew,  119  111. 
554,  59  Am.  Rep.  823,  8  N.  E.  842 ;  Re  Boi- 
ling, 147  Fed.  786;  Galigher  v.  Jones,  129 
U.  S.  193,  32  L.  ed.  658,  9  Sup.  Ct.  Rep. 
335;  Crawford  v.  Burke,  195  U.  S.  176,  194, 
49  L.  ed.  147,  154,  25  Sup.  Ct.  Rep.  9;  1  Dos- 
Passos,  Stock  Brokers  &  Stock  Exchanges, 
2d  ed.  pp.  179-200. 

Even  if  the  Massachusetts  rule  were  ap- 
plied, it  is  urged  that  the  respondents  were 
entitled,  on  payment  of  the  unpaid  purchase 
money,  to  require  a  delivery  of  the  siiares 
of  stock  which  Brown  was  carrying  for  them, 
and  which  he  had  on  hand  at  the  time  when 
the  amount  owing  by  the  respondents  was 
tendered  and  the  delivery  of  the  shares  was 
demanded, — especially  in  view  of  Brown's 
insolvency. 

Johnson  v.  Brooks,  93  N.  Y.  337 ;  Todd  v. 
Taft,  7  Allen,  371;  2  Story,  Eq.  Jur.  §  728; 
8  Pom.  Eq.  Jur.  §  1402;  Stuyvesant  v.  New 
York,  11  Paige,  414;  Storer  v.  Great  West- 
em  R.  Co.  2  Younge  &  C.  Ch.  Cas.  48;  Wil- 
son v.  Furness  R.  Co.  L.  R.  9  Eq.  28 ;  South- 
em  Exp.  Co.  V.  W^estern  North  Carolina  R. 
Co.  99  U.  S.  200,  25  L.  ed.  321;  Williams 
V.  Montgomery,  148  N.  Y.  527,  43  N.  E. 
57;  Butler  v.  Wright,  186  N.  Y.  261,  78  N. 
E.  1002;  New  England  Trust  Co.  v.  Abbott, 
162  Mass.  148,  27  L.R.A.  271,  38  N.  E.  432. 

A  trusteee  in  bankruptcy  has  no  better 
title  to  property  coming  into  his  hands  or 
disposed  of  by  the  bankrupt  before  the  ad- 
judication, than  the  bankrupt;  and  even 
where  property  of  which  the  bankrupt  has 
the  nominal  title  comes  into  his  hands,  he 
takes  it  subject  to  all  equities,  liens,  or  en- 
cumbrances, whether  created  by' operation  of 
law  or  by  act  of  the  bankrupt,  which  were 
available  against  the  bankrupt,  except  in 
the  cases  of  levies,  judgments,  attachments, 
or  other  judicial  liens  created  against  prop- 
erty within  four  months  preceding  the  com- 
mencement of  the  proceedings  in  bankruptcy, 
and  except  also  in  cases  where  the  disposal 
of  property  by  the  bankrupt  is  declared  by 
law  to  be  fraudulent  and  void. 

Loveland,  Bankruptcy,  3d  ed.  439;  Yeat- 
man  v.  New  Orleans  Sav.  Inst.  95  U.  S.  764, 
24  L.  ed.  589;  Metcalf  Bros.  v.  Barker,  187 
U.  S.  165,  47  L.  ed.  122,  23  Sup.  Ct.  Rep. 
67;  Hewit  v.  Berlin  Mach.  Works,  194  U. 
S.  296,  48  L.  ed.  986,  24  Sup.  Ct  Rep.  690; 
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Tlionipeon  v.  Fairbanks.  106  U.  S.  516,  49 
L.  ed.  577,  25  Sup.  Ct.  Rep.  306;  Humphrey 
V.  Tatman,  198  U.  S.  91,  49  L.  ed.  956,  25 
8ap.  Ct.  Rep.  567. 

Messrs.  £.  S.  Theall,  Francis  Fitch  and 
John  A.  L.  Campbell  also  filed  a  brief  for 
respoodents : 

The  New  York  rule  has  been  long  set- 
tled and  steadily  adhered  to.  It  has  prac- 
tically become  a  rule  of  property  in  most  of 
the  states.  It  has  been  followed  by  the 
courts  of  the  state  of  New  York,  from  the 
time  of  the  decision  in  Markham  v.  Jaudon, 
41  N.  Y.  235,  in  the  following  cases: 

Stewart  v.  Drake,  46  N.  Y.  449;  Stenton  v. 
Jerome,  54  N.  Y.  480;  Baker  v.  Drake.  66  N. 
Y.  518,  23  Am.  Rep.  80;  GrumRn  v.  Smith, 
81  N.  Y.  25;  Capron  v.  Thompson,  86  N. 
Y.  418;  Caswell  v.  Putnam,  120  N.  Y.  154, 
24  N.  E.  287;  Gillett  v.  Whiting,  120  N. 
Y.  402,  24  N.  E.  790,  141  N.  Y.  73,  38  Am. 
St  Rep.  762,  35  N.  E.  939 ;  Minor  v.  Bever- 
idge,  141  N.  Y.  399,  38  Am.  St.  Rep.  804, 
36  N.  E.  404;  Kurd  v.  Taylor,  181  N.  Y. 
231,  73  N.  £.  977;  Content  v.  Banner,  184 
N.  Y.  121,  76  N.  E.  913. 

The  rule  has  been  adopted  in  many  other 
states. 

Child  V.  Hugg,  41  Cal.  519;  Thompson  y. 
Toland,  48  Cal.  99;  Cashman  v.  Root,  89 
Cal.  373,  12  L.R.A.  511,  23  Am.  St.  Rep.  482, 
26  Pac.  883;  Skiff  v.  Stoddard,  63  Conn. 
198,  21  L.R.A.  102,  26  Atl.  874,  28  Atl.  104; 
Brewster  v.  Van  Liew,  119  111.  554,  59  Am. 
Rep.  823,  8  N.  E.  842;  Mar^'land  F.  Ins. 
Co.  V.  Dalrymple,  25  Md.  269,  89  Am.  Dec. 
779;  Wynkoop  v.  Seal,  64  Pa.  361;  Esser  v. 
Linderman,  71  Pa.  76. 

The  alleged  diflficulties  in  the  way  of  the 
New  York  rule  are  more  seeming  than  real. 
They  are  predicated  principally  upon  the 
right  of  the  broker — either  through  custom 
or  express  contract — to  pledge  the  custom- 
er's securities  in  his  own-  loans  and  the  fact 
that,  for  the  same  reason,  he  is  not  required 
to  retain  the  identical  certificate  purchased, 
bnt  satisfies  his  obligation  by  keeping  on 
hand  or  under  his  control  a  like  amount  of 
the  stock. 

Horton  v.  Morgan,  19  N.  Y.  170,  75  Am. 
Dec.  311;  Stewart  v.  Drake,  46  N.  Y.  453; 
Caswell  V.  Putnam,  120  N.  Y.  157,  24  N.  E. 
287. 

To  say  that  Brown  acquired  title  to  the 
stocks  and  bonds  pledged  as  margin  seems  an 
absurdity.  It  is  a  plain  case  of  a  special 
deposit  for  a  specific  purpose;  and  in  case  of 
misappropriation,  equity  would  have  enter- 
tained a  bill  to  reach  the  property,  or  com- 
pel the  bailee  to  respond  in  damages  if  it 
conld  not  be  reached. 

Manhattan  Bank  v.  Walker,  130  U.  S.  267, 
271,  32  L.  ed.  959,  961,  9  Sup.  Ct.  Rep.  519. 

Brown,  being  in  the  lawful  possession  of 
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the  defendants'  property,  transferred  it  t» 
them  upon  their  demand.  He  was  never  in 
default.  The  act  certainly  does  not  require 
that  the  bankrupt  shall  commit  a  deliberate 
tort,  or  infer,  contrary  to  the  fact,  that  he 
has  done  so.  But  if  there  was  a  debt.  Brown 
did  not  transfer  his  property,  but  the  re- 
spondents*, to  apply  upon  it.  This  rule  is 
not  merely  stated,  but  consistently  applied, 
in  New  York,  by  holding  the  broker  liable 
for  a  conversion  where  he  sells  stock  of  the 
customer  without  a  proper  notice  and  op- 
portunity to  redeem. 

Wright  V.  Bank  of  the  Metropolis.  110 
N.  Y.  237,  1  L.R.A.  289,  6  Am.  St.  Rep.  536, 
18  N.  E.  79;  Gillett  v.  Whiting,  120  N.  Y. 
402,  24  N.  E.  790;  Content  v.  Banner,  supra. 

The  Massachusetts  rule  is  not  controlling. 

New  York  C.  R.  Co.  v.  Lockwood,  17  Wall 
357>368,  21  L.  ed.  627-636;  Myrick  v.  Mich- 
igan C.  R.  Co.  107  U.  S.  102,  109,  110,  27 
L.  ed.  325,  327,  328,  1  Sup.  Ct.  Rep.  425; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  397-443,  32  L.  ed.  788-792, 
9  Sup.  Ct.  Rep.  469;  Washburn  ft  M.  Mfg. 
Co.  V.  Reliance  M.  Ins.  Co.  179  U.  S.  1, 
15,  45  L.  ed.  49,  58,  21  Sup.  Ct.  Rep.  1. 

Under  the  so-called  "Massachusetts"  rule, 
the  result  would  be  the  same. 

Wood  V.  Hayes,  15  Gray,  378;  Covell  v. 
Loud,  135  Mass.  41,  46  Am.  Rep.  446;  Wes- 
ton v.  Jordan,  168  Mass.  401,  47  N.  E.  133; 
Chase  v.  Boston,  180  Mass.  458,  62  N.  E. 
1059:  Rice  v.  Winslow,  180  Mass.  500.  62  N. 
E.  1057. 

Conceding  that  the  rights  of  the  defend- 
ants with  reference  to  the  securities  em- 
braced in  the  account  were,  prior  to  June  26. 
1903,  based  upon  contract,  they  still  had 
an  equity  which  will  be  protected. 

Thompson  v.  Fairbanks,  106  U.  S.  516,  49 
L.  ed.  577,  25  Sup.  Ct.  Rep.  306;  Johnson 
V.  Brooks,  93  N.  Y.  337 ;  Humphrey  v.  Tat- 
man,  198  U.  S.  91,  49  L.  ed.  956.  25  Sup.  Ct 
Rep.  567;  Yeatman  v.  New  Orleans  Sav. 
Inst.  95  U.  S.  764,  24  L.  ed.  589;  Hauselt 
V.  Harrison,  105  U.  S.  401,  26  L.  ed.  1075; 
Sabin  v.  Camp,  98  Fed.  974. 

The  present  bankrupt  act  makes  no  pro- 
vision for  proving  contingent  liabilities ;  but, 
assuming  that  this  may  be  done,  as  under 
previous  statutes  (see  Collier,  Bankruptcy, 
5th  ed.  p.  489),  such  an  obligation  is  not 
provable  where  it  is  wholly  uncertain 
whether  the  contract  or  engagement  will 
aver  give  rise  to  an  actual  duty  or  liability. 

Riggin  V.  Magwire,  15  WalL  549,  21  L. 
ed.  232. 

The  underlying  idea  is  that  the  bankrupt 
shall  not  deplete  his  estate  to  the  prejudice 
of  other  creditors. 

New  York  County  Nat.  Bank  ▼.  Kasaej, 
192  U.  S.  138,  146,  48  L.  ed.  880,  383,  24 
Sup.  Ct  Rep.  199. 
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A  transfer  of  his  property,  of  itself,  may 
be  perfectly  innocent. 

Clark  v.*  Iselin,  21  Wall.  300,  373,  22  L. 
ed.  668,  572;  Sawyer  v.  Turpin,  91  U.  S. 
114,  120,  121,  23  L.  ed.  235,  237;  Stewart 
V.  Piatt,  101  U.  S.  731,  743,  25  L.  ed.  816, 
819. 

The  petitioner  has  no  right  to  confine  the 
transaction  to  what  took  place  on  June  26. 
The  whole  of  it  must  be  considered,  and  the 
defendants'  equities,  as  thereby  established, 
respected. 

Thompson  v.  Fairbanks,  190  U.  S.  516, 
624,  526,  49  L.  ed.  577,  585,  580,  25  Sup.  Ct. 
Rep.  306;  Huniphroy  v.  Tatman,  supra; 
Yeatman  v.  New  Orleans  Sav.  Ins.  95  U.  S. 
764,  760,  24  L.  ed.  580,  590;  Huusflt  v.  Har- 
rison and  Sabin  v.  Camp,  supra. 

Primarily,  at  least,  Brown's  o!>ject  in  pay- 
ing the  money  was  to  ^et  back  property  in 
which  he  had  an  interest.  Of  itself,  it  did 
not  prefer  thc»  defendants,  or  have  any  tend- 
ency so  to  do;  and  even  if  its  indirect  re- 
sult was  to  prefer  them,  there  would  still  be 
no  violation  of  statute. 

New  York  County  Nat.  Bank  v.  Massey, 
192  V.  S.  138,  48  L.*ed.  380,  24  Sup.  Ct.  Rep. 
199;  Swarts  v.  Siogol,  114  Fed.  1001. 

71]     •Mr.  Justice  Day  delivered  the  opinion 
of  Uie  i-ourl : 

This  case  comes  here  upon  a  writ  of  cer- 
tiorari to  th^  United  States  circuit  court 
of  appeals  for  the  second  circuit.  The  pe- 
titioner, Richardson,  brought  suit  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  as  trustee 
in  bankruptcy  of  J.  Francis  Brown,  a^^ainst 
John  M.  Shaw  and  Alexander  Davidson,  re- 
spondents, to  recover  certain  alleged  pref- 
erences. 

Brown,  the  bankrupt,  was  a  stockbroker 
transacting  business  in  Boston.  The  re- 
spondents, John  M.  Shaw  and  Alexander  Da- 
vidson, were  partners  and  stockbrokers,  ! 
transacting  business  in  New  York  as  John 
M.  Shaw  &  Company,  and,  as  customers  of 
Brown,  they  transacted  business  with  him 
on  speculative  account  for  the  purchase  and 
sale  of  stocks  on  margin.  The  account  was 
carried  on  in  Brown's  books  in  the  name  of 
**Royal  B.  Young,  Attorney,"  as  agent  of 
Shaw  &  Company. 

The  transactions  between  Brown  and 
Shaw  &  Company  were  carried  on  for  several 
months,  from  February  to  June,  1903.  A 
debit  and  credit  account  was  opened  Feb- 
ruary 10,  when  Shaw  &  Company  deposited 
with  Brown  $500  as  margin,  which  was 
credited  to  them  on  the  account,  and  Brown 
purchased  for  them  certain  securities  at  a 
cost  of  $3,987.50,  which  was  charged  to 
them  on  the  account. 

By  agreement  between  the  parties  it  was 
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understood  and  agreed  that  all  securities 
carried  in  the  account  or  deposited  to  secure 
the  same  might  be  carried  in  Brown's  gen- 
eral loans  and  might  be  sold  or  bou;^ht  at 
public  or  private  sale,  without  notice,  if 
Brown  deemed  such  sale  or  purchase  neces- 
sary for  his  protection.  On  the  accounts 
rendered  by  Brown  the  following  memoran- 
dum was  printed:  **rt  is  understood  and 
agreed  tliat  all  securities  carried  in  this  ac 
count  or  de|)o«<ited  to  secure  the  s:une  may 
he  carried  in  our  general  loans  and  may  he 
sold  or  hoiiglit  at  public  or  private  sab*, 
without  notice,  when  such  sale  or  pureliast* 
is  deemed  necessarv  bv  us  for  our  iirotoc- 
tion." 

•Until  the  account  was  closed. on  June  26. [379] 
190.3,  Shaw  &  Company  from  time  to  time 
paid  to  Brown  various  other  sums  of  money 
as  margins,  which  were  credited  to  them. 
They  also  transferred  to  him  various  secu- 
rities as  margins  in  place  of  cash.  They 
were  charged  with  interest  upon  the  gross 
amount  of  the  purchase  price,  an<l  credited 
with  interest  upon  the  margins  they  had 
deposited  with  Brown,  if  at  any  time  the 
total  amount  of  margins  in  securities  or 
money  exceeded  10  per  cent,  they  had  the 
right  to  withdraw  the  excess.  Brown  wa-* 
at  no  time  left  with  a  margin  less  than  10 
per  cent.  Shaw  &  Company  kept  a  "liheral 
margin,*'  at  times  rising  to  2.3'/:..  per  cent. 

According  to  the  agreement  the  securities 
carried  in  this  account  or  deposited  to  seeure 
the  same  might  be  carried  in  Bmun's  gen- 
eral loan**,  and  such  securities  were  so 
pledged  by  him,  and  Young,  as  agent  of  Shaw 
&  Company,  was  informed  of  the  fact.  The 
stocks  were  figurM  at  the  market  price 
every  day  and  statements  rendered  to 
Young. 

The  bankrupt.  Brown,  transacted  much  of 
his  general  business  with  Brown,  Kih*y.  & 
Company,  of  Boston.  He  pledged  his  gen- 
eral securities  with  that  company. 

On  June  24.  1903,  Young,  the  agent  of 
Shaw  &  Company,  as  above  stated,  learned 
of  Brown's  precarious  financial  condition, 
and  demanded  payment  of  $5,000  ca«sh  from 
Brown's  agent,  Fletcher.  At  that  time  the 
margins  already  paid  by  Shaw  &,  Company 
exceeded  the  agreed  10  per  cent,  and  Fletch- 
er returned  to  them  $5,000  of  such  margin. 

On  the  following  day,  June  25,  Young 
demanded  a  final  settlement  from  Brown. 
At  that  time  Brown  was  insolvent  within 
the  meaning  of  the  bankrupt  law,  and  had 
been  for  the  two  preceding  months.  On 
June  26  the  liquidation  of  this  account  was 
effected  as  follows:  Brown,  the  bankrupt, 
indorsed  to  Brown,  Riley,  &  Company  a 
note  of  $5,000,  made  by  one  of  his  debtors, 
and  gave  them  a  check  for  $1,200,  thereby 
increasing  his  margin  on  the  general  loan, 
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and  agreed  that  $10,664.13  should  be  charged 
tS7S]again8t  his  maigin  and  credited  *  to  Shaw  & 
Company,  and  a  check  was  given  by  them, 
through  the  Beacon  Trust  Ck>mpany,  to  the 
order  of  Brown,  Riley,  k  Company,  for  $34,- 
919.62,  and  the  securities  to  the  value  of 
$45,683.75  were  turned  over  to  them.  None 
of  the  certificates  of  stock  which  Brown 
delivered  to  Shaw  &  Company  were  the  iden- 
tical certificates  which  they  had  delivered 
to  Brown  as  margin.  Two  certain  bonds, 
known  as  the  "Shannon  bonds,"  had  been 
de|iosited  with  Brown. 

Among  the  creditors  (customers)  of 
Brown  on  the  final  day  of  settlement  there 
were  a  number  of  general  customers  upon 
transactions  in  purchase  and  sale  of  stocks 
by  Brown  as  broker,  similar  to  the  trans- 
actions in  the  purcnase  and  sale  of  stocks 
by  Brown  as  broker  for  Shaw  &  Company. 

On  July  27,  1903,  Brown  made  an  assign- 
ment, and  was  adjudicated  a  bankrupt  with- 
in four  months,  and  petitioner  in  this  case, 
Henry  Arnold  Richardson,  was  elected  trus- 
tee. 

It  was  conceded  by  plaintiff's  counsel  that 
it  was  the  custom  of  the  market  to  deliver 
shares  from  broker  to  customer  of  the  same 
amount  without  regard  to  whether  they 
were  the  identical  shares  received. 

This  suit  was  brought  to  recover  the 
$6,000  paid  to  Shaw  &  Company  June  24, 
1903,  which  sum,  it  is  alleged,  was  paid  to 
them  as  excessive  margins,  and,  it  is  alleged, 
enabled  them  to  obtain  a  preference  as  one 
of  the  creditors  of  Brown.  The  second  cause 
of  action  in  the  suit  states  that  Shaw  & 
Company  are  indebted  to  Brown's  estate  in 
the  sum  of  $10,664.13,  being  the  amount  he 
transferred  for  their  benefit,  as  above  set 
forth. 

At  the  close  of  the  plaintiff's  case  he  re- 
quested to  go  to  the  jury  upon  the  issue  of 
defendants'  knowledge  of  Brown's  insolven- 
cy. The  court  held  that  no  preference  was 
shown,  and  directed  a  verdict  for  defend- 
ants. The  judgment  was  affirmed.  77  C. 
C.  A.  643,  147  Fed.  659,  665. 

The  ground  on  which  the  counsel  for  the 
petitioner  predicates  the  alleged  prefer- 
ences in  this  case  is  that  when  the  stock- 
broker  Brown  was  approached  for  the  set- 
[S74]tlement  of  the  transactions  *with  Shaw  & 
Company,  being  insolvent  and  dealing  with 
several  customers,  as  to  each  of  whom  he 
had  pledged  the  stocks  carried  for  them, 
and,  under  the  understanding  of  the  parties, 
being  under  obligation  to  each  of  them  to 
redeem  the  stocks  from  the  loan  for  which 
they  were  pledged,  this  obligation  created 
a  right  of  demanding  the  pledged  stocks  and 
securities  on  the  part  of  each  of  the  cus- 
tomers, which  put  the  broker  in  the  debtor 
class  and  the  customers  into  the  creditor 
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class,  so  that,  if  the  broker  used  his  asseta 
to  carry  out  such  obligation  to  a  particular 
customer,  whereby  the  latter  was  able  to 
redeem  his  stock  from  such  pledge  upon 
payment  only  of  the  amount  of  his  indebt- 
edness to  the  broker,  with  the  result  that 
the  broker  could  not  carry  out  similar  ob- 
ligations to  other  customers  in  like  situa- 
tion, a  preference  is  created  under  f  60 
of  the  bankrupt  act,  and  this,  says  the 
learned  counsel  in  his  brief,  under  any  the- 
ory concerning  the  relation  of  broker  and 
customer,  is  "the  main  proposition  upon 
which  we  hang  our  appeal." 

This  case,  therefore,  requires  an  examin- 
ation of  the  relations  of  customer  and  brok- 
er under  the  circumstances  disclosed  in  this 
record;  at  least,  so  far  as  it  is  necessary  to 
determine  the  question  of  preference  in 
bankruptcy  upon  which  the  case  turns. 
There  has  been  much  discussion  upon  this 
subject  in  the  courts  of  the  Union.  The 
leading  case,  and  one  most  frequently  cited 
and  followed,  is  Markham  v.  Jaudon,  41  N. 
Y.  235, — a  case  which  was  argued  by  emi- 
nent counsel  and  held  over  a  term  for  con- 
sideration. The  opinion  in  the  case  is  by 
Chief  Judge  Hunt,  afterwards  Mr.  Justice 
Hunt  of  this  court.  He  summarized  the 
conclusions  of  the  court  as  follows: 

The  broker  undertakes  and  agrees — 
1.  At  once  to  buy  for  the  customer  the 
stocks  indicated. 

"2.  To  advance  all  the  money  required 
for  the  purchase  beyond  the  10  per  cent 
furnished  by  the  customer. 

"3.  To  carry  or  hold  such  stocks  for  the 
benefit  of  the  customer  so  long  as  the  mar- 
gin of  10  per  cent  is  kept  good,  or  *  until  [STS] 
notice  is  given  by  either  party  that  the 
transaction  must  be  closed.  An  apprecia- 
tion in  the  value  of  the  stocks  is  the  gain 
of  the  customer,  and  not  of  the  broker. 

"4.  At  all  times  to  have,  in  his  name  and 
under  his  control,  ready  for  delivery,  the 
shares  purchased,  or  an  equal  amount  of 
other  shares  of  the  same  stock. 

"6.  To  deliver  such  shares  to  the  custom- 
er when  required  by  him,  upon  the  receipt 
of  the  advances  and  commissions  accruing 
to  the  broker;  or, 

"6.  To  sell  such  shares,  upon  the  order 
of  the  customer,  upon  payment  of  the  like 
sums  to  him,  and  account  to  the  customer 
for  the  proceeds  of  such  sale. 

"Under  this  contract  the  customer  under- 
takes— 

"1.  To  pay  a  margin  of  10  per  cent  on 
the  current  market  value  of  the  shares. 

"2.  To  keep  good  such  margin  according 
to  the  fluctuations  of  the  market. 

"3.  To  take  the  shares  so  purchased  oo 
his  order  whenever  required  by  the  broker, 
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and  to  pay  the  difference  between  the  per- 
centage advanced  by  him  and  the  amount 
paid  therefor  by  the  broker. 

"The  position  of  the  broker  is  twofold. 
Upon  tlie  order  of  the  customer  he  pur- 
chases the  shares  of  stocks  desired  by  him. 
This  is  a  clear  act  of  agency.  To  complete 
the  purchase  he  advances  from  his  own 
funds,  for  the  benefit  of  the  customer,  90 
per  cent  of  the  purchase  money.  Quite 
as  clearly  he  does  not,  in  this,  act  as  an 
agent,  but  assumes  a  new  position.  He 
aUo  holds  or  carries  the  stock  for  the  bene- 
fit of  the  purchaser  until  a  sale  is  made  by 
the  order  of  the  purchaser  or  upon  his  own 
action.  In  thus  holding  or  carrying  he 
stands  also  upon  a  different  ground  from 
that  of  a  broker  or  agent  whose  office  is 
simply  to  buy  and  sell.  To  advance  money 
for  the  purchase,  and  to  hold  and  carry 
stocks,  is  not  the  act  of  a  broker  as  such. 
In  so  doing  he  enters  upon  a  new  duty,  ob- 
tains other  rights,  and  is  subject  to  addi- 
tional responsibilities.  ...  In  my  judg- 
ment the  contract  between  the  parties  to 
176]  this  action* was  in  spirit  and  in  effect,  if  not 
technically  and  in  form,  a  contract  of 
pledge." 

The  case  has  been  approved  in  other  cases 
in  New  York,  some  of  which  are:  Stewart 
V.  Drake,  46  N.  Y.  440;  Stenton  v.  Jerome, 
54  N.  Y.  480;  Baker  v.  Drake,  66  N.  Y. 
618,  23  Am.  Rep.  80;  Gruman  v.  Smith,  81 
N.  Y.  25;  Gillett  v.  Whiting,  120  N.  Y.  402, 
24  N.  E.  790;  Content  v.  Banner,  184  N.  Y. 
121,  76  N.  E.  913;  Douglas  v.  Carpenter,  17 
App.  Div.  329,  45  N.  Y.  Supp.  219.  And 
approved  in  other  states:  Cashman  v. 
Root,  89  Cal.  373,  12  L.R.A;511,  23  Am. 
St.  Rep.  482,  26  Pac.  883 ;  Brewster  v.  Van 
Liew,  119  111.  554,  59  Am.  Rep.  823,  8  N. 
E.  842;  Gilpin  v.  Howell,  5  Pa.  41,  45  Am. 
Dec.  720;  Wynkoop  v.  Seal,  04  Pa.  361; 
Esser  v.  Linderman,  71  Pa.  76. 

The  subject  was  fully  considered  in  a 
case  which  leaves  nothing  to  be  added  to 
the  discussion  (Skiff  v.  Stoddard,  03  Conn. 
198,21  L.R.A.  102,  26  Atl.  874,  28  Atl.  104), 
in  which  the  conclusions  in  Markham  v. 
Jaudon  were  adopted  and  approved.  These 
views  have  been  very  generally  accepted  as 
settled  law  by  the  text  writers  on  the  sub- 
ject. 1  Dos  Passos,  Stock-Brokers,  2d  ed. 
179-200;  Jones,  Pledges,  §  496;  Mechem, 
Agency,  S  936. 

Mr.  Jones,  in  his  Work  on  Pledges,  §  496, 
summarizes  the  law  as  follows: 

"The  broker  acts  in  a  threefold  relation: 
First,  in  purchasing  the  stock  he  is  an  agent ; 
then,  in  advancing  money  for  the  purchase, 
he  becomes  a  creditor;  and  finally,  in  hold- 
ing the  stock  to  secure  the  advances  made, 
he  becomes  a  pledgee  of  it.  It  does  not 
matter  that  the  actual  possession  of  the 
52  li.  ed. 


stock  was  never  in  the  customer.  The  form 
of  a  delivery  of  the  stock  to  the  customer, 
and  a  redelivery  by  him  to  the  broker,  would 
have  constituted  a  strict,  formal  pledge. 
But  this  delivery  and  redelivery  would  leave 
the  parties  in  precisely  the  same  situation 
they  are  in  when,  waiving  this  formality, 
the  broker  retains  the  certificates  as  secu- 
rity for  the  advances." 

In  1  Dos  Passos  on  Stock- Brokers,  2d  ed. 
at  page  196,  the  author  says: 

"Upon  the  whole,  while  it  must  be  con- 
ceded that  there  are  apparently  some  in- 
congruous features  in  the  relation,  there 
seems  to  be  neither  difficulty  nor  hardship 
in  holding  that  a  stockbroker  is  a  pledgee; 
for  although  it  is  true  that  he  may  advance 
all  or  the  greater  part  of  the  *money  em-[S77] 
braced  in  the  speculation,  if  he  acts  hon- 
estly, faithfully,  and  prudently,  the  entire 
risk  is  upon  the  client.  ...  To  intro- 
duce a  different  rule  would  give  opportuni- 
ties for  sharp  practices  and  frauds,  which 
the  law  should  not  invite." 

The  rule  thus  established  by  the  courts 
of  the  state  where  such  transactions  are  the 
most  numerous,  and  which  has  long  been 
adopted  and  generally  followed  as  a  settled 
rule  of  law,  should  not  be  lightly  disturbed, 
and  an  examination  of  the  cases  and  the 
principles  upon  which  they  rest  leads  us  to 
the  conclusion  that  in  no  just  sense  can 
the  broker  be  held  to  be  the  owner  of  the 
shares  of  stock  which  he  purchases  and  car- 
ries for  his  customer.  While  we  recognize 
that  the  courts  of  Massachusetts  have 
reached  a  different  conclusion,  and  hold  that 
the  broker  is  the  owner,  carrying  the  shares 
upon  a  conditional  contract  of  sale,  and, 
while  entertaining  the  greatest  respect  for 
the  supreme  judicial  court  of  that  state, 
we  cannot  accept  its  conclusion  as  to  the 
relation  of  broker  and  customer  under  the 
circumstances  developed  in  this  case.  We 
say  this,  recognizing  the  difficulties  which 
can  be  pointed  out  in  the  application  of 
either  rule. 

At  the  inception  of  the  contract  it  is  the 
customer  who  wishes  to  purchase  stocks,  and 
he  procures  the  broker  to  buy  on  his  ac- 
count. As  was  said  by  Mr.  Justice  Bradley, 
speaking  for  the  court  in  Galigher  v.  Jones, 
129  U.  S.  193-198,  32  L.  ed.  658,  659,  9 
Sup.  Ct.  Rep.  335,  a  broker  is  but  an  agent, 
and  is  bound  to  follow  the  directions  of  his 
principal,  or  give  notice  that  he  declines  the 
agency. 

The  dividends  on  the  securities  belong  to 
the  customer.  The  customer  pays  interest 
upon  the  purchase  price,  and  is  credited  with 
interest  upon  the  margins  deposited.  He 
has  the  right  at  any  time  to  withdraw  his 
excess  over  10  per  cent  deposited  as  mar- 
gin with  the  broker.  Upon  settlement  of  the 
53  «^V 
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account  he  receives  the  securities.  In  this 
case  the  broker  assumed  to  pledge  the  stocks, 
not  because  he  was  the  owner  thereof,  but 
because,  by  the  terms  of  the  contract,  printed 
upon  every  statement  of  account,  he  ob- 
tained the  right  from  the  customer  to  pledge 
the  securities  upon  general  loans,  and  in 
[S78]1ike  •manner  he  secured  the  privilege  of  sell- 
ing when  necessary  for  his  protection. 

The  risk  of  the  venture  is  entirely  upon 
the  customer.  He  profits  if  it  succeeds;  he 
loses  if  it  fails.  The  broker  gets  out  of  the 
transaction,  when  closed  in  accordance  with 
the  understanding  of  the  parties,  his  com- 
mission and  interest  upon  the  advances, 
and  nothing  else.  That  such  was  the  ar- 
rangement between  the  parties  is  showp  in 
the  testimony  of  the  broker*s  agent,  who  tes- 
tified :  "If  these  stocks  carried  for  J.  M.  Shaw 
&  Company  made  a  profit,  that  profit  belongs 
to  Shaw  &,  Company  over  and  above  what  he 
owed  us." 

When  Young,  the  agent  of  Shaw  &  Com- 
])any,  demanded  the  stocks,*  their  right  of 
ownership  in  them  was  recognized,  and, 
while  pledged,  they  were  under  the  control 
of  the  broker,  were  promptly  redeemed,  and 
turned  over  to  the  customer.  Consistently 
with  the  terms  of  the  contract,  as  understood 
by  both  parties,  the  broker  could  not  have 
declined  to  thus  redeem  and  turn  over  the 
stock,  and.  when  adjudicated  a  bankrupt,  his 
trustee  had  no  better  rights,  in  the  absence 
of  fraud  or  preferential  transfer,  than  the 
bankrupt  himself.  Security  Warehousing 
Co.  V.  Hand,  200  U.  S.  415,  423,  51  L.  ed. 
1117,  1122,  27  Sup.  Ct.  Rep.  720;  Thomp- 
son V.  Fairbanks,  190  U.  S.  610,  520,  49 
L.  ed.  577,  580,  25  Sup.  Ct.  Rep.  300; 
Humphrey  v.  Tatman,  198  U.  S.  91,  49  L. 
ed.  950,  25  Sup.  Ct.  Rep.  507 ;  York  Mfg.  Co. 
•  V.  Cassell,  201  U.  S.  344,  352,  60  L.  ed.  782, 
785,  20  Sup.  Ct.  Rep.  481. 

It  is  objected  to  this  view  of  the  relation 
of  euHtomer  and  broker  that  the  broker 
waa  not  obliged  to  return  the  very  stocks 
pledged,  but  might  substitute  other  certifi- 
cates for  those  received  by  him,  and  that  this 
is  inconsistent  with  ownership  on  the  part 
of  the  customer,  and  shows  a  proprietary 
interest  of  the  broker  in  the  shares ;  but  this 
contention  loses  sight  of  the  fact  that  the 
certificate  of  shares  of  stock  is  not  the  prop- 
erty itself,  it  is  but  the  evidence  of  property 
in  the  shares.  The  certificate,  as  the  term 
implies,  but  certifies  the  ownership  of  the 
property  and  rights  in  the  corporation  rep- 
resented by  the  number  of  shares  named. 

A  certificate  of  the  same  number  (tf  shares, 
although  printed  upon  different  paper  and 
[879]bearinga  difl*erent  number,  represents  •pre- 
cisely the  same  kind  and  value  of  property 
aK  does  another  certificate  for  a  like  number 
of  shares  of  stock  in  the  same  corporation. 
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It  is  a  misconception  of  the  nature  of  the 
certificate  to  say  that  a  return  of  a  different 
certificate  or  the  right  to  substitute  one  cer- 
tificate for  another  is  a  material  change  in 
the  property  right  held  by  the  broker  for 
the  customer.  Horton  v.  Morgan,  19  N.  Y. 
170,  75  Am.  Dec.  311 ;  Taussig  v.  Hart,  68  N. 
Y.  425;  SkifT  v.  Stoddard,  03  Conn.  198, 
218,  21  L.R.A.  102,  20  Atl.  874,  28  Atl. 
104.  As  was  said  by  the  court  of  appeals 
of  New  York  in  Caswell  v.  Putnam,  120 
N.  Y.  153,  157,  24  N.  E.  287,  "one  share  of 
stock  is  not  different  in  kind  or  value  from 
every  other  share  of  the  same  issue  and  com- 
pany. They  are  unlike  distinct  articles  of 
personal  property  which  differ  in  kind  and 
value,  such  as  a  horse,  wagon,  or  harness. 
The  stock  has  no  earmark  which  distin- 
guishes one  share  from  another,  so  as  to  give 
it  any  additional  value  or  importance;  like 
grain  of  a  uniform  quality,  one  bushel  is  of 
the  same  kind  and  value  as  another." 

Nor  is  the  right  to  repledge  inconsistent 
with  ownership  of  the  stock  in  the  customer. 
Skiff  V.  Stoddard,  03  Conn.  210,  210.  21 
L.R.A.  102,  20  Atl.  874,  28  Atl.  104;  Ogden 
V.  Lathrop,  05  N.  Y.  158.  It  was  obtained 
in  the  present  case  by  a  contract  specifically 
made,  and  did  not  afTect  the  right  of  the  cus- 
tomer, upon  settlement  of  the  accounts,  to 
require  of  the  broker  the  redemption  of  the 
shares  and  their  return  in  kind. 

It  is  true  that  the  right  to  sell,  for  the 
broker's  protection,  which  was  not  exercised 
in  this  ease,  presents  more  difficulty,  and  is 
one  of  the  incongruities  in  the  recognition 
of  ownership  in  the  customer;  nevertheless 
it  does  not  change  the  essential  relations  of 
the  parties,  and  certainly  does  not  convert 
the  broker  into  what  he  never  intended  to 
be  and  for  which  he  assumes  no  risk,  and 
takes  no  responsibility  in  the  purchase  and 
carrying  of  shares  of  stock. 

The  broker  cannot  be  converted  into  an 
owner  without  a  perversion  of  the  under- 
standing of  the  parties,  as  was  pertinently 
observed  in  the  very  able  discussion  already 
referred  to  in  Skiff  v.  Stoddard,  03  Conn. 
210,  21  L.R.A.  111,  20  Atl.  879:  "So  long 
as  the  •interpretation  of  the  contract  pre-[SSOl 
serves  as  its  distinctive  feature  the  prin- 
cipal proposition  that  the  customer  pur- 
chases merely  the  right  to  have  delivery  to 
him  in  the  future,  at  his  option,  of  stocks 
or  securities  at  the  price  of  the  day  of  the 
agreement,  and  its  corollary  that  the  cus- 
tomer derives  no  right,  title,  or  interest  in 
the  stocks  or  securities  until  final  perform- 
ance, the  difficulties  in  the  way  of  harmon- 
izing the  situation  are  bound  to  exist.  The 
fundamental  difficulty  grows  out  of  the  nec- 
essary attempt  in  some  way  to  transform 
the  customer,  who  enjoys  all  the  incidents 
and  assumes  all  the  risks  of  ownership,  into 
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a  person  who  in  fact  has  no  right,  title,  or 
interest,  and  to  create  out  of  tlie  broker, 
who  enjoys  none  of  the  incidents  of  owner- 
ship, and  assumes  not  a  particle  of  its  re- 
sponsibility, a  person  clothed  with  a  full  ti- 
tle and  an  absolute  ownership." 

We  reach  the  conclusion,  therefore,  that, 
although  the  broker  may  not  be  strictly  a 
pledgee,  as  understood  at  common  law,  he 
is  essentially  a  pledgee,  and  not  the  owner 
of  the  stock,  and  turning  it  over  upon  de- 
mand to  the  customer  does  not  create  the  re- 
lation of  a  preferred  creditor,  within  the 
meaning  of  the  bankrupt  law. 

We  cannot  consent  to  the  contention  of 
the  learned  counsel  for  the  petitioner,  that 
the  insolvency  of  the  broker  at  once  converts 
every  customer  having  the  right  to  demand 
pledged  stocks,  into  a  cre<litor  wiio  becomes 
a  preferred  creditor  when  the  contract  with 
him  is  kept  and  the  stocks  are  redeemed  and 
turned  over  to  him. 

In  the  absence  of  fraud  or  preferential 
transfer  to  a  creditor  the  broker  had  a  rijfht 
to  continue  to  use  his  estate  for  the  redemp- 
tion of  the  pledged  stocks.  .As  this  court 
said  in  Cook  v.  Tullis,  18  Wall.  332-340,  21 
L.  ed.  03:1-937: 

"There  is  nothing  in  the  bankrupt  act, 
either  in  its  language  or  obj«»ct,  which  pre- 
vents an  insolvent  from  dealing  with  his 
property,  selling  or  exchanging  it  for  other 
projK»rty  at  any  time  before  proct'cdings  in 
bankruptcy  are  taken  by  or  against  him, 
provided  sucli  dealing  be  eon.hu*  ed  without 
381]any  purpose  •to  defraud  or  delay  iiis  cred- 
itors or  give  preference  to  anyone,  and  does 
not  impair  the  value  of  his  estate.  An  in- 
solvent is  not  bound,  in  the  misfortune  of 
his  insolvency,  to  abandon  all  dealing  with 
his  property;  his  creditors  ean  only  com- 
plain if  he  waste  his  estate  or  give  prefer- 
ence in  its  disposition  to  one  over  another. 
His  dealing  will  stand  if  it  leave  his  estate 
in  as  good  plight  and  condition  as  previ- 
ously." 

The  bankrupt  act,  in  §  GOa.  provides: 
"A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he 
has,  within  four  months  before  the  filing  of 
the  petition,  or  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  procured 
or  suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  ef- 
fect of  the  enforcement  of  such  judgment 
or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  anv  other  of  such  creditors  of 
the  same  class."  [30  Stat,  at  L.  562,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3445,  as 
amended  by  32  Stat,  at  L.  799,  chap.  487, 
f  13,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
1031.] 
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A  creditor  is  defined  to  include  anyone 
who  owns  a  demand  or  claim  provable  in 
bankruptcy.  Sec.  1,  sub.  9,  bankruptcy  act 
1898  (30  Stat,  at  L.  544,  chap.  541,  V.  S. 
Comp.  Stat.  1901,  p.  3419).  It  is  essential, 
therefore,  in  order  to  set  aside  the  alleged 
preference,  that  Sliaw  &  Company,  at  the 
time  of  the  transfer  should  have  Hiood  in  thi» 
relation  of  creditor  to  the  bankrupt.  Of 
course,  if  the  New  York  rule  based  upon 
Markham  v.  .laudon  is  correct,  and  the 
broker  was  the  pledgee  of  the  customer's 
stock,  there  ean  be  no  tpiestion  that,  in  re- 
deeming these  .stocks  for  the  purpose  of  sat- 
isfying the  pledge,  no  preferential  transfer 
under  the  bankruptcy  act  resulted. 

In  our  view  we  think  no  dilFerent  result 
is  reaiehed,  so  far  as  a  preference  in  bank- 
ruptcy is  eoneerned.  if  the  Massachusetts 
ca.ses  could  be  taki*n  to  lay  down  the  correct 
rule  of  the  relations  between  broker  and  cus- 
tomer. 

That  rule  is  said  to  have  its  origin  in 
Wood  V.  Hayes,  15  (iray.  ;175,  decided  in 
lS(j(),  in  which  the  opinion.  tliou«>h  by  Chief 
.lustice  Shaw,  is  very  brief.  It  was  therein 
held  that  the  broker  was  a  holder  of  the 
shares  u|M)n  conditional  contract  *to  (leliver[S82] 
them  to  the  eustonier  upon  the  payment  of 
so  much  money,  and  until  the  money  was 
paid  the  right  t<j  have  performance  did  not 
accrue. 

In  Covell  V.  I^ind.  13,")  .Mass.  41.  40  Am. 
Rep.  44(J,  the  right  of  the  broker  was  con- 
sidered after  the  customer  had  refused  to 
pay  the  necessary  margin,  and  after  the  cus- 
tomer had  r«M|ueste<l  the  broker  to  do  the 
best  he  could  for  him  and  to  sell  the  stock 
at  the  broker's  board  without  notice,  and  it 
was  held  that  under  such  circumstances  the 
broker  was  not  liable  for  conversion. 

In  Weston  v.  Jordan,  lOH  Mass.  401.  47 
X.  K.  13:J,  the  question  was  as  to  the  relation 
between  customer  and  broker  after  the 
broker  had  parted  with  the  shares  after  re- 
peated demands  by  the  customer  and  refusal 
by  the  broker  to  deliver  the  shares,  and  it 
was  held  that  a  valid  cause  of  action  arose 
in  favor  of  the  customer,  whether  for  breach 
of  contract,  or  for  conversion,  it  matters  not. 

In  Chase  v.  Boston,  180  Mass.  459,  02  N. 
E.  105!),  the  opinion  is  by  Chief  Justice 
Holmes,  and  the  question  directly  decided  is 
whether  a  broker  who  held  shares  of  stock 
in  his  own  name,  and  which  he  carried  for 
his  customer  on  margin,  was  required  to  pay 
a  city  tax  upon  the  value.  It  was  held  that 
he  was.  In  that  case  the  learned  justice 
said: 

'*No  doubt,  whichever  view  be  taken,  there 
will  be  anomalies,  and  no  doubt  it  is  possi- 
ble  to  read  into  either  a  sufficient  numl>er 
of  implied  understandings  to  make  it  con- 
sistent with   itself.     Purchases  on   margin 
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certainly  retain  some  of  the  characteristics 
of  ordinary  single  purchases  by  an  agent, 
out  of  which  they  grew.  The  broker  buys 
and  is  expected  to  buy  stock  from  third  per- 
sons to  the  amount  of  the  order.  Roths- 
child V.  Brookman,  5  Bligh,  N.  R.  165,  2  Dow 
&  C.  188;  Taussig  v.  Hart,  58  N.  Y.  425.  He 
charges  his  customer  a  commission.  He 
credits  him  with  dividends  and  charges  him 
with  assessments  on  stock.  However  the 
transaction  is  closed,  the  profit  or  loss  is 
the  customer's.  But  none  of  these  features 
is  decisive." 

And  while  the  rule  dating  back  to  the  de- 
cision of  Chief  Justice  Shaw  in  15  Gray  was 
reeo<^nized  as  the  law  of  Massachusetts, 
[S8S]*there  is  nothing  in  the  case  decisive  of  >  the* 
question  now  before  us. 

The  case  most  relied  upon  as  showing  the 
preference  is  Weston  v.  Jordan,  supra.'  It 
was  held  in  that  case  that  Wheatland,  the 
broker  (Weston  was  his  assignee  in  insol- 
vency) had  become  a  debtor  to  tlie  customer 
Jordan,  having  parted  with  the  control  of 
the  shares  and  substituting  none  others  for 
them  after  repeated  demands  for  them  by 
the  customer.  And  it  was  held  that  when 
the  insolvent  broker  went  into  the  street 
and  bought  that  kind  of  stocks  with  his  own 
money,  and  the  customer  took  the  stocks, 
knowing  of  such  purchase,  the  transaction 
amounted  to  a  preference;  and  in  course  of 
the  discussion  Mr.  Justice  Allen,  referring 
to  the  contention  of  counsel  that  the  Massa- 
chusetts rule  should  be  reconsidered  in  view 
of  the  rules  adopted  in  New  York  and  other 
states,  said: 

*'Tlie  defendant  seeks  to  have  these  de- 
cisions reconsidered;  but  the  facts  of  the 
present  case  do  not  call  for  such  reconsid- 
eration of  the  general  doctrine.  Even  if  at 
the  outset  Jordan  were  to  be  deemed  a 
pledgeor,  and  Wheatland  a  pledgee,  of  the 
shares,  that  relation  was  clianged  by  what 
happened  afterwards.  .  .  .  After  Wheat- 
land had  parted  with  the  control  of  the 
shares,  and  after  repeated  demands  for  them 
by  Jordan,  and  refusals  by  Wheatland  to 
deliver  them,  Jordan  had  a  valid  ground  of 
action  against  Wheatland,  either  for  breach 
of  contract  or  for  a  conversion;  it  matters 
not  which." 

The  facts  in  the  present  case  are  entirely 
different  from  those  disclosed  in  the  case 
Just  cited.  In  the  present  case  there  was 
no  demand  for  the  return  of  the  stocks  which 
.was  refused  by  the  broker;  but,  recognizing 
the  obligation  of  the  contract,  when  the 
stocks  were  demanded  the  broker  proceeded 
to  redeem  them  from  the  pledge  which  he 
had  made  of  them  under  the  right  given  by 
the  contract  between  the  parties,  and  turned 
them  over  to  the  customer.  In  such  case 
the  relation  of  debtor  aud  creditor  did  not 
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arise  as  it  might  upon  the  refusal,  as  in 
W^eston  V.  Jordan,  to  turn  over  the  stocks 
upon  demand. 

*  After  an  examination  of  the  Massachu-[SSI] 
setts  cases.  Judge  Lowell  held  in  Re  Swift, 
105  Fed.  493,  while  following  the  Massa- 
chusetts rule  as  between  broker  and  cus- 
tomer, that  no  cause  of  action  arose  until 
after  demand  by  the  customer.  And  the 
.«»ame  view  was  taken  in  the  same  case  upun 
review  in  the  court  of  appeals  for  the  first 
circuit  in  an  opinion  by  Judge  Putnam,  50 
C.  C.  A.  264,  112  Fed.  315.  While  both 
courts  held  that  under  the  law,  as  defined  in 
the  Massachusetts  cases,  bankruptcy  excused 
demand,  they  held  .that  the  customer  did  not 
become  a  creditor  upon  insolvency,  but  only 
after  demand  and  refusal  or  its  equivalent. 

How  then  stood  the  parties  at  the  time  of 
the  demand  for  the  return  of  these  shares  of 
stock?  They  were  held  upon  a  contract, 
which  required  the  broker,  upon  demand,  to 
turn  over  the  shares  purchased,  or  similar 
shares,  to  the  customer  upon  payment  of 
advancements,  interest,  and  commissions. 
These  stocks  were  redeemed  and  turned  over 
to  him ;  as  a  consequence  the  relation  of 
debtor  and  creditor  as  between  the  broker 
and  customer  did  not  arise. 

Upon  the  principles  heretofore  discussed, 
we  think  the  payment  of  the  $5,000,  on  June 
24,  was  not  a  preferential  |>aynient  to  a 
creditor.  The  customer  had  demanded  set- 
tlement, the  broker  had  paid  the  $5,000,  and 
on  the  following  day  this  sum  was  taken 
into  account  in  settling  the  account  before 
turning  over  to  the  customer  the  stock  be- 
longing to  him,  according  to  the  understand- 
ing of  the  parties. 

We  find  no  error  in  the  judgment  of  the 
Court  of  Appeals,  and  the  same  is  aflSrmed. 

Mr.  Justice  Holmes: 

If  1  had  been  left  to  decide  this  case 
alone  I  should  have  adhered  to  the  opinion 
which,  ui)on  authorit}'  and  conviction,  I 
helped  to  enforce  in  another  place.  I  have 
submitted  a  memorandum  of  the  reasons 
that  prevailed  in  my  mind  to  my  brethren, 
and,  as  it  has  not  convinced  them,  I  presume 
that  *I  am  wrong.  I  suppose  that  it  is  po8-[S85] 
sible  to  say  that,  after  a  purchase  of  stock 
is  announced  to  a  customer,  he  becomes  an 
equitable  tenant  in  common  of  all  the  stock 
of  that  kind  in  the  broker's  hands ;  that  the 
broker's  powers  of  disposition,  extensive  as 
they  are,  are  subject  to  the  duty  to  keep 
stock  enough  on  hand  to  satisfy  his  custom- 
ers' claims ;  and  that  the  nature  of  the  stock 
identifies  the  fund  as  fully  as  a  grain  ele- 
vator identifies  the  grain  for  which  receipts 
are  out.  It  would  seem  to  follow  that  the 
customer  would  have  a  right  to  demand  his 
stock  of  the  trustee  himself,  as  well  as  to 
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receive  it  from  the  bankrupt,  on  paying 
whatever  remained  to  be  paid.  A  just  defer- 
ence to  the  views  of  my  brethren  prevents 
my  dissenting  from  the  conclusion  reached, 
although  I  cannot  but  feel  a  lingering  doubt. 


EDWARD  S.  THOMAS,  Lloyd  M.  Howell, 
and  Ashbel  P.  Fitch,  Trustees  in  Bank- 
ruptcy of  Jacob  Berry  and  Harold  I*. 
Bennet,  individually  and  as  Jacob  Berry 
&  Company,  Petitioners, 

v. 

ANNA  D.  TAGGART  et  al. 

(See  S.  C.  Reporter's  ed.  385-3§2.) 

Contracts  —  construction  —  written     and 
printed  provisions. 

1.  The  written  provisions  of  a  contract 
will,  in  case  of  any  repugnancy,  prevail 
over  its  printed  provisions. 

Bankruptcy  —  assets. 

2.  A  title  wliicli  is  good  as  against  a  bank- 
rupt and  his  creditors  at  the  time  the  trus- 
tee's title  accrues  docs  not  pass  to  the 
trustee,  and  such  property  or  its  proceeds, 
if  sold,  should  be  restored  to  the  true  owner. 

Bankruptcy   —    recovery     of     property 
pledged  with  bankrupt. 

3.  Securities  held  by  stockbrokers  as  col- 
lateral to  their  customers*  accounts  may, 
where  the  latter  are  not  indebted  to  the 
brokers,  be  recovered  by  such  customers 
from  the  trustees  in  bankruptcy  of  the 
brokers*  estate. 

Bankruptcy  —  recovery     of     pledge  — 
waiver  by  filing  claim. 

4.  Filing  a  claim  and  participating  in  the 
bankruptcy  proceedings  does  not  waive  the 
right  of  a  customer  of  stockbrokers  to  re- 
cover from  the  trustees  of  their  bankrupt 
estate  certain  stock  held  as  collateral  to 
such  customer*s  account,  but  on  which  he 
was  not  indebted,  where  he  expressly  re- 
served, in  his  proof  of  claim,  whatever 
rights  he  might  have  in  such  stock. 

[No.  197.] 

Argued    January    17,    20,     1908.     Decided 

April  6,  1908. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
for  the  Southern  District  of  New  York, 
awarding  to  various  claimants  certain  se- 
curities or  the  proceeds  thereof  in  the  pos- 
session of  trustees  in  bankruptcy.    Affirmed. 

See  same  case  below,  79  C.  C.  A.  124,  149 
Fed.  176. 

The  facts  are  stated  in  the  opinion. 
5S  li.  ed. 


Mr.  Abram  I.  Elkas  argued  the  cause, 
and,  with  Mr.  Carlisle  J.  Gleason,  filed  a 
brief  for  petitioners: 

The  case  presented  by  Mrs.  Taggart  i» 
that  of  a  sale  and  agreement  to  exchange, 
rather  than  that  of  a  bailment  and  pledge; 
and  consequently  ber  rights  are  those  of  a 
creditor,  not  of  a  pledgeor. 

Sturm  V.  Boker,  150  U.  S.  312,  37  L.  ed. 
1093,  14  Sup.  Ct.  Rep.  99;  Laflin  &  R.  Pow- 
der Co.  V.  Burkhardt,  97  U.  S.  116,  24  L.  ed. 
974;  Norton  v.  Woodruff,  2  N.  Y.  163;  Car- 
penter V.  Griffin,  9  Paige,  310,  37  Am.  Dec. 
396. 

By  reason  of  this  express  contractual 
right  of  wide  disposition,  the  case  is  stip- 
ulated out  of  the  New  York  doctrine  that 
the  broker  is  the  pledgee,  the  customer  the 
pledgeor,  in  stock  transactions,  as  exempli- 
fied by  Markham  v.  Jaudon,  41  N.  Y.  235. 

Furthermore,  Markham  v.  Jaudon,  supra, 
and  the  other  cases  which  have  followed  it, 
down  to  and  including  Leo  v.  McCormack, 
186  N.  Y.  330,  78  N.  E.  1096,  have  con- 
cerned themselves  with  the  customer's  and 
broker's  relations  as  to  stock  purchased  for 
the  customer's  order.  There  is  every  reason 
in  principle  why  securities  deposited  as  mar- 
gin should  stand  on  a  different  basis,  being, 
as  they  are,  a  credit  on  account  to  the  cus- 
tomer, and  intended  to  give  the  broker 
something  to  work  with  in  opening  an  ac- 
count. 

Having  chosen  to  file  his  claim  in  bank- 
ruptcy, Mr.  Hall  is  bound  by  that  election, 
irrespective  of  any  intention  to  preserve  his 
right  to  the  other  and  inconsistent  remedy. 

Bowker  Fertilizer  Co.  v.  Cox,  106  N.  Y. 
666,  13  N.  E.  943;  Fowler  v.  Bowery  Sav. 
Bank,  113  N.  Y.  450,  4  L.R.A.  145,  10  Am. 
St.  Rep.  479,  21  N.  E.  172;  Conrow  v.  Lit- 
tle, 116  N.  Y.  387.  5  L.R.A.  693,  22  N.  E. 
346;  Terry  v.  Munger,  121  N.  Y.  161,  8 
L.R.A.  216,  18  Am.  St.  Rep.  803,  24  N.  E. 
272;  Mills  v.  Parkhurst,  126  N.  Y.  89,  18 
L.R.A.  472,  26  N.  E.  1041 ;  Droege  v.  Ahrens 
&  O.  Mfg.  Co.  163  N.  Y.  466,  57  N.  E.  747. 

The  filing  of  the  proof  of  claim,  and  the 
voting  thereon  for  trustee,  even  at  an  in- 
formal election,  are  inconsistent  with  the 
claim  of  ownership  to  the  stock,  and  bar 
any  later  reclamation  proceedings  for  the 
property. 

Le  Marchant  v.  Moore,  160  N.  Y.  218,  44 
N.  E.  770;  Re  Bloss,  Fed.  Cas.  No.  1,662; 
New  Bedford  Sav.  Inst.  Co.  v.  Fairhaven 
Bank,  9  Allen,  180;  Ex  parte  Solomon,  1 
Glyn  &  J.  25;  Haxtun  v.  Corse,  2  Barb.  Cb. 
531 ;  Ix)veland,  Bankr.  2d  ed.  p.  339. 

Mr.  Graham  Sumner  argued  the  cause, 
and,  with  Messrs.  Thomas  Thacher  and 
Edwin  M.  Lawrence,  filed  a  brief  for  re« 
spondents : 

The  words  written  in  ink  acroas  the  fao» 
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of  the  paper  are  most  important  in  deter- 
mining the  nature  of  the  instrument.  They 
are  deemed  to  sliow  the  final  intention  of 
the  parties,  and,  by  well-settled  rules  of  law. 
supersede  and  prevail  over  the  printed  mat- 
ter, in  the  interpretation  of  the  instrument. 

Hagan  v.  Scottish  Union  &  Nat.  Ins.  Co. 
186  U.  S.  423,  40  L.  ed.  1229,  22  Sup.  Ct. 
Rep.  802;  Kratzenstein  v.  Western  Assur. 
(^o.  110  N.  Y.  57,  5  L.R.A.  799,  22  N.  E. 
221. 

\  i)er8on  receiving,  without  knowledge  of 
the  contents,  a  document  purporting  to  be 
a  contract,  docs  not  become  bound  by  its 
provisions,  unless  he  knows,  or  has  reason 
to  suppose*  that  the  document  is  offered  as 
a  contract. 

Springer  v.  Westcott,  106  N.  Y.  117,  59 
N.  K.  09;};  Bostwick  v.  Baltimore  &  O.  R. 
Co.  45  X.  Y.  712;  Bosoian  v.  Hubbard,  121 
App.  Div.  510.  100  N.  Y.  Supp.  178. 

The  dillerenci*  lietwcen  a  bailment  and  a 
f»ale  is  well  understood.  If  the  property  de- 
livered is  ultimately  to  be  returne<l  in  the 
same  or  a  different  form,  or  if  its  product 
or  proceeds  arc  to  l>e  returned,  then  the 
transaction  is  a  bailment.  It  is  only  when 
^«onietliing  other  than  the  property  delivered, 
4*r  its  product  or  proceeds,  may  be  returned, 
that  the  transaction  liecomes  a  sale. 

I^Min  &  \X.  Powder  Co.  v.  Burkhardt,  97 
V,  S.  no,  no,  24  L.  ed.  973.  974;  Sturm  v. 
Boker,  1.50  I  .  S.  .S12,  320,  .330,  37  L.  ed. 
1003.  1100,  14  Sup.  Ct.  Rep.  99;  Mallory  v. 
Willis,  4  X.  Y.  76.  Distinguishing  Norton  v. 
WoodrnflT.  2  X.  Y.  153:  Stewart  v.  Stone, 
127  X.  Y.  ryOO,  14  L.U..A.  215,  28  X.  K.  595; 
Sattler  v.  llallock.  100  X.  Y.  291,  40  L.R.A. 
079.  73  Am.  St.  Rep.  080,  .54  X.  E.  007. 

In  a  concrete  or  literal  sense,  "margin" 
means  cash  or  anv  securitv  which  the  cus- 
tonuT  may  give  tin*  broker  to  protect  him 
against  loss  on  th?  customer's  transactions. 
If  the  customer  gives  cash  as  margin,  he  re- 
duces pro  tanto  the  amount  which  he  must 
|iay  in  order  to  obtain  the  securities  held  by 
the  broker  for  his  account.  If  he  gives  se- 
curities as  margin,  he  increases  pro  tanto 
the  value  of  the  securities  held  bv  the  bro- 
ker  for  his  account.  In  either  case  the  ef- 
fect is  to  increase  the  figurative  margin. 

Hopkins  V.  O'Kane.  109  Pa.  479,  32  Atl. 
421  :  Taylor's  Estate.  192  Pa.  304,  73  Am.  St. 
Rep.  812.  43  Atl.  973. 

The  relation  between  Mrs.  Taggart  and 
Berry  &  Company,  with  reference  to  securi- 
ties purchased  and  carried  on  margin,  was 
pledgeor  and  pledgee,  and  not  debtor  and 
creditor. 

Markham  v.  Jaudon,  41  N.  Y.  235;  Baker 
▼.  Drake,  66  N.  Y.  522,  23  Am.  Rep.  80; 
Grunian  v.  Smith,  81  N.  Y.  25;  Taussig  v. 
Hart,  58  X.  Y.  425;  Caswell  v.  Putnam,  120 
N.  Y.  153,  24  N.  E.  287;  Horton  v.  Morgan, 
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19  N.  Y.  170,  75  Am.  Dec.  311;  Stewart  v. 
Drake,  46  X.  Y.  449;  Stenton  v.  Jerome,  54 
N.  Y.  480;  Oillett  v.  Whiting,  120  N.  Y. 
402,  24  N.  E.  790;  LeMarchant  v.  Moore, 
150  N.  Y.  209,  44  N.  E.  770;  Content  v. 
Banner,  184  X.  Y.  121,  76  N.  E.  913;  Ken- 
nedy V.  Budd,  5  App.  Div.  140,  39  N.  Y. 
Supp.  81 :  Tompkins  v.  Morton  Trust  Co.  91 
App.  Div.  280,  80  X.  Y.  Supp.  620,  Affirmed 
in  181  X.  Y.  578,  74  X.  E.  1126;  Capron  v. 
Thompson,  80  X.  Y.  418;  Whitlock  v.  Sea- 
board Xat.  Bank,  29  Misc.  86,  60  N.  Y. 
Supp.  on  ;  Rothschild  v.  Allen,  90  App.  Div. 
233.  80  X.  Y.  Supp.  42,  Affirmed  in  180  N. 
Y.  501,  73  X.  E.  1132;  Strickland  v.  Ma- 
goun,  119  App.  Div.  113,  104  N.  Y.  Supp. 
426;  Gilpin  v.  Howell.  5  Pa.  41,  45  Am.  Dec. 
720;  Wynkoop  v.  Seal,  64  Pa.  361;  Esser  v. 
Linderman,  71  Pa.  76;  Hopkins  v.  O'Kane, 
109  Pa.  478,  32  Atl.  421:  Van  Horn  v.  Gil- 
bough,  10  W.  N.  C.  347 ;  Skiff  v.  Stoddard, 
03  Conn.  198.  21  L.R.A.  102,  26  Atl.  874, 
28  Atl.  104;  Brewster  v.  Van  Liew,  119  111. 
554,  59  Am.  Rep.  823,  8  X.  E.  842;  Denton 
v.  .lackson,  100  III.  433;  Cashman  v.  Root, 
89  Cal.  373,  12  L.R.A.  511,  23  Am.  St.  Rep. 
482.  26  Pac.  883;  Richardson  v.  Shaw,  77 
C.  C.  A.  043,  147  Fed.  659;  Re  Boiling  (D. 
C.  Va.)  147  Fed.  786:  Leahy  v.  Lobdell,  F. 
&  Co.  26  C.  C.  A.  75,  64  U,  S.  App.  36.  80 
Fed.  005:  Douglas  v.  Carpenter,  17  App.  Div. 
329,  45  X.  Y.  Supp.  219. 

Mr.  C>eorg:c  E.  Hall  also  argued  the 
cause  and  filed  a  brief  for  respondents: 

A  power  to  sell  is  not  a  power  to  pledge; 
and  an  agent  to  sell  has  no  authority  to 
pledge. 

Merchants'  Bank  v.  Livingston,  74  N.  Y. 
223;  Henry  v.  Marvin,  3  E.  D.  Smith,  71; 
Halliwell.  Stocks  &  Stock  Brokers,  p.  681; 
Story,  Agency,  II  78. 

The  Hanover  National  Bank  had  actual 
notice  from  the  certificate  and  the  power  of 
attorney  that  Hall,  and  not  Berry  k  Com- 
pany, had  title  thereto,  and  that  Berry  k 
Company  had  no  authority  to  pledge  it  for  a 
loan. 

Merchants'  Bank  v.  Livingston,  supra. 

The  question  here  is  largely  one  of  con- 
tract, and  not  the  construction  of  laws  of 
various  states,  and  as  the  contract  provided 
that  the  stock  was  to  be  held  as  collateral 
in  the  New  York  office,  and  there  being  no 
reason  why  it  should  be  further  held  for 
such  purpose,  it  should  be  returned  forth- 
with, its  mission  as  security  being  fulfilled. 

Hennequin  v.  Clews,  111  U.  S.  676-682, 
28  L.  ed.  565-568,  4  Sup.  Ct.  Rep.  676. 

If  the  Hanover  National  Bank  had  any 
claim  on  the  certificate  by  reason  of  the 
wrongful  attempt  of  Berry  k  Company  to 
pledge  it,  the  same  is  now  satisfied  in  full, 
and  the  certificate  is  held  by  the  trustees 
free  from  any  lien.     Under  such  circumstan- 
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ces  the  law  is  well  settled  that  the  owner  is 
entitled  to  his  certificate. 

Union  P.  R.  Co.  v.  Schiff,  78  Fed.  216; 
LeMarchant  v.  Moore,  150  N.  Y.  209,  44  N. 
B.  770;  Smith  v.  Savin,  141  N.  Y.  326,  36 
N.  E.  338;  Farwell  v.  Importers  &  T.  Nat. 
Bank,  90  N.  Y.  483;  Rhinelander  v.  Nation- 
al City  Bank,  36  App.  Div.  11,  55  N.  Y. 
Supp.  229;  Tompkins  v.  Morton  Trust  Co. 
91  App.  Div.  274,  86  N.  Y.  Supp.  520. 

It  has  been  held  that  a  stock  broker  has 
the  right  to  hypothecate  stock  bought  on 
margin  by  him  for  his  customer.  Yet  in 
such  cases  the  title  to  the  stock  vests  in 
the  customer  immediately  upon  its  purchase, 
subject  to  the  broker's  lien  for  any  unpaid 
balance;  and  upon  payment  of  snch  balance 
the  customer  is  entitled  to,  and  may  reclaim, 
his  certificate. 

Union  P.  R.  Co.  v.  Schiff  and  Tompkins  v. 
Morton  Trust  Co.  supra;  Douglas  v.  Car- 
penter, 17  App.  Div.  329,  45  N.  Y.  Supp. 
219. 

Hall,  by  filing  his  proof  of  claim,  did  not 
make  an  election  of  remedies,  or  waive  his 
right  to  reclaim  his  certificate. 

Mould  V.  Importers  &  T.  Nat.  Bank,  72 
App.  Div.  30,  76  N.  Y.  Supp.  148;  I>cMar- 
chant  V.  Moore  and  Rhinelander  v.  National 
City  Bank,  supra. 

Mr.  Hugo  S.  Mack  also  filed  a  brief  for 
respondents. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  was  argued  and  submitted  with 
Richardson  v.  Shaw,  No.  122,  just  decided 
[209  U.  S.  365,  ante,  835,  28  Sup.  a.  Rep. 
612].  To  the  extent  which  the  case  involves 
the  same  general  questions  as  to  the  legal 
relations  of  stockbrokers  and  customers,  we 
need  not  repeat  the  discussion  had  in  Rich- 
ardson V.  Shaw,  by  which  the  conclusion  was 
reached  that,  under  the  usual  contract  for 
a  speculative  purchase  of  stock,  the  custom- 
er is  considered  the  plcdgeor  and  the  broker 
the  pledgee. 

In  this  case  it  is  necessary  to  notice  cer- 
tain specific  features  not  arising  in  the  case 
just  referred  to.  The  petitioners,  Edward 
6.  Thomas,  Lloyd  M.  Howell,  and  Ashbel  P. 
Fitch,  are  the  trustees  in  bankruptcy  of 
Jacob  Berry  and  Harold  L.  Bennet,  indi- 
vidually and  as  partners  as  Berry  &  Com- 
pany. Several  persons,  among  others  Anna 
D.  Taggart,  Harris  Fiison,  William  C.  Bow- 
ers, and  George  E.  Hall,  made  claims  to 
]S8 7] recover  *certain  certificates  of  stock,  as 
against  the  trustees  in  bankruptcy,  or  to 
have  a  lien  on  the  funds,  the  proceeds  of 
other  stocks  in  the  hands  of  the  trustees. 
The  claims  were  referred  to  a  referee  in 
bankruptcy,  and,  upon  hearing,  he  found  in 
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favor  of  certain  of  the  claimants,  among 
others  Mrs.  Taggart,  Fiison,  Hall,  and  Bow- 
ers. The  report  of  the  referee  was  con- 
firmed by  the  district  judge  on  October  4, 
1905,  and  the  trustees  were  directed  to  turn 
over  certain  certificates  of  stock  and  pro- 
ceeds of  other  certificates  to  the  claimants. 
Upon  appeal,  the  order  and  judgment  of  the 
district  court  was  affirmed  by  the  circuit 
court  of  appeals  for  the  second  circuit  (79 
C.  C.  A.  124,  149  Fed.  176),  and  the  case 
is  now  here  upon  a  writ  of  certiorari. 

From  the  findings  of  the  referee  it  ap- 
pears that  certificates  of  stock  were  pledged 
with  the  Hanover  National  Bank  by  Berry 
&  Company  the  day  before  the  failure.  This 
pledge  was  to  secure  a  demand  loan  of  $45,- 
000.  Subsequently  the  bank  i-eturned  to  the 
truAtees  all  fimds  and  stocks  ov(*r  and  above 
its  loans.  It  returned  in  cash  $6,310.41  and 
certain  shares  of  stock. 

Taking  up  tlie  several  claims,  we  will  first 
notice  that  of  Anna  D.  Taggart.  She  claims 
two  certificates  for  83  shares  of  United 
States  St*»ol  stock,  preferred,  which  were  re- 
turned bv  ihi*  Hanover  Bank  unsold  to  the 

« 

trusters  in  liankruptcy.  The  receipt  given 
to  Mrs.  Taggart  at  the  time  of  the  deposit 
is  in  the  words  following: 

Sep.  14,  1904. 

Received  from  Anna  D.  Taggart  83  shs. 
U.  S.  Steel  pfd.  No.  a30563-c1554G.  The 
same  to  be  a  general  depo.sit,  and  this  re- 
ceipt is  given  and  received  with  mutual  un- 
derstanding that  Jacob  Berry  &  Company 
may  hold  the  same  as  margin  and  as  a  se- 
curit}'  for  or  apply  the  deposit  in  part  pay- 
ment of  or  on  account  of  losses  or  any  other 
transactions  in  the  purchase  or  sale  of 
stocks,  bonds,  securities,  or  commodities 
made  by  them  for  your  account. 

This  receipt  is  given  and  received  upon 
the  further  understanding  *and  agreement [S 88] 
in  consideration  of  Jacob  Berry  &  Company 
executing  such  orders  for  the  purchase  or 
sale  of  stocks,  bonds,  securities,  or  com- 
modities as  may  be  given  to  them  in  writing, 
orally,  by  telegraph  or  telephone;  that  the 
said  Jacob  Berry  &  Company  may  renledge, 
rehypothecate,  or  loan  any  or  all  of  said 
stocks,  bonds,  securities,  or  commodities  held 
by  them  on  account  thereof  as  margin  or 
otherwise;  may  substitute  similar  stocks, 
bonds,  securities,  or  commodities  therefor, 
and  that  said  Jacob  Berry  &  Company  may, 
without  notice,  upon  the  approximate  exhaus- 
tion of  margin,  sell,  or  buy,  as  the  case  may 
be,  any  stocks,  bonds,  securities,  or  commodi- 
ties bought  and  sold  or  held  by  them  as  col- 
lateral, or  margin,  or  otherwise,  and  that, 
in  case  of  contracts  for  future  delivery,  that 
said  Jacob  Berry  &  Company  may  close  thv 
same  by  purchase  or  sale,  as  the  case  may 
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be,  without  notice,  provided,  however,  that 
Buch  purchases  or  sales  may  be  made  upon 
the  Consolidated  Stock  &  Petroleum  Ex- 
change of  New  York,  the  New  York  Stock 
Exchange,  the  Chicago  Board  of  Trade,  or 
in  any  other  exchange  in  the  city  of  New 
York  where  such  stocks,  bonds,  securities, 
or  commodities  are  dealt  in. 

No.  a306«3— 33  shs. 

No.  C16546— 50  "      Geo.  M.  Davis,  Mgr. 

Across  the  face  of  this  receipt  was  writ- 
ten, in  ink,  the  words  "as  collateral  on  ac- 
count.'" The  f|ueRtion  is,  Mrs.  Taggart  not 
being  indebted  to  the  trustees,  but  having 
a  balance  due  from  the  estate  to  her,  did 
these  shares  of  stock  belong  to  the  trustee 
in  bankruptcy  as  part  of  the  bankrupt's  es- 
tate, or  were  they  the  property  of  the  claim- 
ant, Mrs.  Taggart?  The  learned  court  of 
appeals  construed  the  receipt  as  consisting 
of  two  parts, — the  first  paragraph,  relating 
to  the  shares  of  steel  stock  especially  de- 
posited, and  the  second,  to  the  stocks,  bonds, 
and  securities  or  commodities  purchased  up- 
on her  account  by  the  brokers,  concerning 
which  they  were  given  the  right  to  repledge, 
rehypothecate,  or  loan,  and  the  right  to  sub- 
stitute therefor  similar  stocks,  bonds,  and 
securities. 
[889]  *In  the  Richardson  Case,  supra,  we  have 
discussed  the  legal  relation  existing  between 
customer  and  a  broker  who  has  the  right  to 
pledge  and  hypothecate  securities  purchased 
for  the  customer  and  substitute  similar  se- 
curities therefor,  with  the  obligation  to  re- 
spond at  all  times  to  the  demand  of  the  cus- 
tomer for  the  redemption  of  the  stocks,  and 
we  need  not  here  repeat  what  is  therein  said. 

We  are  of  the  opinion  that  the  circuit 
court  of  appeals  correctly  construed  this 
receipt.  It  was  the  evident  purpose  of  the 
parties  that  the  83  shares  of  United  States 
Steel  stock,  preferred,  were  to  be  held,  as  the 
receipt  shows,  as  security  for  losses  in  pur- 
chase or  sale  of  stocks,  bonds,  or  securities 
on  account  of  the  customer,  and  the  separate 
paragraph  of  the  receipt,  giving  the  right  to 
repledge,  etc.,  and  substitute  similar  stocks, 
bonds,  and  securities,  had  reference  to  the 
stocks,  securities,  etc.,  obtained  in  execut- 
ing the  orders  for  purchase  made  by  the  cus- 
tomer. And  this  construction  of  the  receipt 
is,  we  think,  placed  beyond  contradiction 
when  effect  is  given  to  the  words  written 
across  the  face  of  the  printed  receipt  as  "col- 
lateral on  account."  It  is  a  well-settled  rule 
of  law,  that,  if  there  is  a  repugnancy  be- 
tween the  printed  and  the  written  provisions 
of  the  contract,  the  writing  will  prevail.  It 
ia  presumed  to  express  the  specific  intention 
of  the  parties.  Hagan  v.  Scottish  Union  & 
Nat.  Ins.  Co.  186  U.  S.  423,  46  L.  ed.  1229, 
22  Sup.  Ct.  Rep.  862. 

This  being  the  situation  as  to  Mrs.  Tag- 
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gart*s  claim,  we  think  the  court  properly 
held  that  she  was  entitled  to  recover  her 
shares  of  stock.  They  were  not  the  property 
of  Berry  &  Company,  but  were  held  as  col- 
lateral to  her  account,  upon  which  she  is  not 
indebted  to  the  brokers.  The  certificates 
were  returned  to  the  trustees,  who  had  no 
l>etter  right  in  them  than  the  bankrupt. 

The  rule  is  generally  recognized  that  if  the 
title  to  property  claimed  is  good  as  against 
the  bankrupt  and  his  creditors  at  the  time 
the  trustee's  title  accrued,  the  title  does  not 
pass,  and  the  property  should  be  restored 
to  its  true  owner;  or,  if  the  property  has 
been  sold,  the  proceeds  of  the  sale  take  the 
place  *of  the  property.  Loveland,  Bankrupt- [!••] 
cy,  3d  ed.  S  152;  Hewit  v.  Berlin  Mach. 
Works,  194  U.  S.  296,  48  L.  ed.  986,  24  Sup. 
Ct.  Rep.  690;  York  Mfg.  Co.  v.  Cassell.  201 
U.  S.  344,  50  L.  ed.  782,  26  Sup.  Ct.  Rep. 
481. 

We  will  next  consider  the  claim  of  Harris 
Filson. 

Filson  claims  a  lien  on  the  fund  as  the 
owner  of  two  certificates  for  10  sharofi  each 
of  preferred  stock  of  the  Atchison,  Topeka,  k 
Santa  F^  Railroad  Company. 

Filson  identified  the  certificates  by  their 
numbers,  and  produced  Berry  k  Company's 
receipts  therefor.  The  bankrupts,  Berry  k 
Company,  had  hypothecated  them  with  the 
Hanover  Bank,  which  sold  them  for  $2,072.- 
50,  which  the  claimant  seeks  to  recover. 

The  muAter  finds  that  Filson  had  a  specu- 
lative account  with  Berry  k  Company,  and 
"was  trading  on  both  sides  of  the  market." 
On  the  morning  of  November  25  his  account 
showed  that  he  had  bought,  on  margin.  70 
shares  of  stock,  including  40  shares  of 
Pennsylvania  Railroad,  and  that  he  had 
sold  "short"  50  shares  of  stock,  including 
20  shares  of  "Atchison  preferred,"  and  10 
shares  of  "Erie,  first  preferred."  The  ac- 
count also  showed  a  cash  credit  of  $3,105.97. 
The  claimant  testified  that  he  called  at  the 
oflice  of  Berry  &  Company  on  November  25 
to  arrange  to  take  out  of  the  account  the  40 
shares  of  Pennsylvania,  which  he  had  previ- 
ously bought  on  margin  on  November  17. 
He  took  with  him  one  of  the  10-share  cer- 
tificates of  Atchison,  Topeka,  k  Santa  F4, 
and  asked  the  cashier  to  figure  up  the  ac- 
count and  let  him  know  if  the  deposit  of 
the  Atchison  certificate  wotild  leave  suf- 
ficient margin  to  withdraw  the  Pennsylvania 
stock.  He  was  told  that  it  was  not  suf- 
ficient, as  the  withdrawal  of  the  Pennsyl- 
vania stock  would  leave  a  credit  balance  of 
only  $300  or  $400.  Filson  then  went  to  his 
safe-deposit  box  and  took  out  two  additional 
certificates  for  10  shares  of  Atchison  and  10 
shares  of  Erie,  and  delivered  them,  together 
with  other  certificates,  to  Berry  k  Com- 
pany on  their  usual  receipt,  which  was,  in* 
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form,  the  same  as  the  receipt  given  to  Mrs. 
Taggart,  above  quoted. 

The  next  day  Berry  &,  Company  failed, 
l91]Fil8on  never  received  'his  Pennsylvania 
stock,  and  on  November  26  no  certificate  of 
Pennsylvania  stock  came  into  the  hands  ot 
the  receiver  in  bankruptcy,  nor  was  deposit- 
ed in  any  bank  as  collateral. 

Upon  the  principles  stated,  we  are  clearly 
of  the  opinion  that  Filson  had  a  valid  claim 
for  the  value  of  his  shares  of  Atchison  stock 
in  controversy. 

As  to  two  shares  of  New  York,  New  Ha- 
ven, &  Hartford  stock,  claimed  by  William 
C.  Bowers,  the  facts  require  no  additional 
discussion.  These  shares  were  pledg^ed  and 
the  same  receipt  given  as  above  described. 
The  shares  were  pledged  to  the  Hanover 
Bank  and  returned  unsold  to  the  trustees. 
As  Bowers  was  not  indebted  on  the  account 
for  which  they  were  held  as  security,  the 
shares  belonged  to  him. 

George  E.  Hall  seeks  to  recover  a  certifi- 
cate for  10  shares  of  common  stock  of  the 
United  States  Steel  Corporation,  returned 
to  the  trustees  by  the  Hanover  Bank,  un- 
sold. 

On  November  1,  1904,  Hall  deposited  cer- 
tain securities,  including  the  steel  stock, 
with  the  New  Haven  manager  of  Berry  St 
Company,  and  took  a  receipt,  specifying  that 
they  were  held  "as  collateral.''  Berry  &  Com- 
pany hypothecated  them  with  the  Hanover 
Bank.  Hall  had  a  speculative  account  with 
Berry  &  Company  at  the  time,  and  the  se- 
curities were  deposited  in  lieu  of  cash  mar- 
gin for  the  acfount.  By  a  prior  order  in 
the  bankruptcy  proceeding  the  claimant  has 
recovered  from  the  trustees  certain  stocks 
found  to  be  his  property,  but  which  had  not 
been  hypothecated  with  Berry  k  Company. 

No  lien  or  claim  on  the  stock  in  question 
is  asserted  bv  the  trustees,  and  Hall  was  not 
indebted  to  Berry  &  Company  on  November 
25.  1904.  Hall  filed  a  claim  in  bankruptcy 
on  December  19,  1904,  for  $1,850,  which  in- 
cluded the  value  of  all  his  stocks  in  the 
hands  of  Berry  &  Company,  valued  at  $1,- 
600,  and  a  cash  balance  of  $250  due  him. 
In  the  proof  of  his  claim,  Hall  sets  forth  the 
following  statement  relative  thereto: 

"Said  deponent  hereby  stipulates  that,  by 
filing  notice  of  this  claim,  he  does  not  waive 
l9S]any  right  of  action  that  he  now  *has  to  re- 
cover possession  of  said  certificates  or  the 
value  thereof  against  either  of  the  bank- 
rupts or  any  person  in  whose  possession  they 
may  be  found,  or  any  right  of  action  that 
he  has  against  either  or  both  of  said  bank- 
rupts for  the  conversion  of  said  certificates 
to  their  own  use,  when  said  bankrupts  knew 
that  said  certificates  were  not  their  proper- 
ty, and  never  had  been;  and  that  the  said 
deponent  does  not  waive  any  right  whatso- 
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ever  of  any  kind,  nature,  or  description 
against  said  bankrupts,  or  either  of  them, 
for  or  on  account  of  the  failure  of  the  bank- 
rupts or  either  of  them  to  return  said  cer- 
tificates to  said  deponent,  and  for  the  un- 
lawful hypothecation  and  conversion  of  the 
same  by  said  bankrupts,  or  either  of  them." 

In  this  claim  the  essential  question  is  as 
to  the  effect  of  Hall's  proof  of  his  claim  in 
bankruptcy  as  a  waiver  of  his  right  to  re- 
cover the  shares  of  stock  covered  by  the  re- 
ceipt. We  are  of  the  opinion  that,  in  view 
of  the  reservation  just  made,  there  was  noth- 
ing in  Hall's  conduct  amounting  to  an  elec- 
tion to  pursue  his  claim  as  a  creditor  in 
bankruptcy,  which  now  prevents  his  recov- 
ery of  the  certificates  of  stock  in  question. 
It  is  true  that  he  voted  at  the  first  meeting 
of  the  creditors  on  December  19,  1904,  upon 
an  inforaial  ballot  for  trustee  in  bankruptcy, 
and,  at  the  formal  election  of  trustees  on 
December  21.  1904,  Mr.  Hall  did  not  vote, 
though  the  referee  finds  that  he  participated 
actively  at  the  meetings  held  for  the  election 
of  trustee.  We  are  of  the  opinion  that  the  res- 
ervation of  Hall  evidenced  his  intention  to 
hold  on  to  whatever  rights  he  had  in  his 
shares  of  stock,  and  there  is  nothing  in  his 
conduct  which  should  preclude  him,  after 
he  had  discovered  that  the  shares  had  been 
returned  to  the  assignee  in  bankruptcy,  from 
reclaiming  them  as  his  own  property. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, and  the  same  is  afiirmcd. 


•J.  B.  BEADLES,  Plfl".  in  Err.  and  Appt.,[S9Sl 

v. 

A.  E.  SMVSEU,  Mayor,  G.  R.  Byers  et  al.. 
City  Councilmen,  and  W.  R.  Fry,  City 
Treasurer,  of  the  City  of  Perry,  Noble 
County,  Oklahoma. 

(See  S.  C.  Reporter's  ed.  393-405.) 

Error  to  tcrritoriul  supreme  courts 
antonnt  in  controversy. 

1.  The  amount  of  all  the  judgments 
against  a  municipality  concerning  which  re- 
lief was  sought,  and  which  were  directly  ad- 
judicated to  be  barred  by  the  statute  of 
limitations,  and  not  simply  the  judgment 
fund  in  the  hands  of  the  treasurer,  is  the 
amount  in  controversy,  for  the  purpose  of  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  territorial  supreme  court,  to  re- 
view a  judgment  denying  relief  by  man- 
damus, where  the  prayer  was  for  a  continu- 
ous levy  of  taxes  by  the  municipal  ofificers 
for  the  amount  permitted  by  law  annually 
to  be  applied  in  payment  of  the  judgments. 

Kstoppel— of  municipal  cor|K>ration. 

2.  A  municipality  cannot  assert  the  dor- 
mancy, under  2  Wilson's  Okla.  Stat.  1903,  | 
4G35,  of  certain  judgments  against  it  for 
failure   to   issue  execution   thereon    within 
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4tw9  years,  where,  during  most  of  that  peri- 
od, the  municipality  was  carrying  out  its 
oontract  arrangement  with  its  judgment 
creditors  to  pay  such  judgments  in  the  order 
of  their  rendition,  out  of  the  judgment  fund, 
the  effect  of  which  was  to  prevent  the  judg- 
ment creditors  from  taking  such  steps  as 
the  law  permitted  to  collect  their  judgments 
by  execution  or  mandamus. 

Manlcipal     corporations  —  powers  —  ar- 
rangement  with  Jadgmcnt  creditors. 

3.  A  municipality  authorized  -  by  1  Wil- 
son's Okla.  Stat.  1903,  fi  466,  to  levy  an 
annual  tax  to  create  a  judgment  fund,  may 
make  a  valid  agreement  with  its  judgment 
creditors  to  pay  the  judgments  against  it 
out  of  such  fund,  in  the  order  of  their  ren- 
dition. 

[No.  150.] 

Argued   March   4,   1908.     Decided  April  6, 

1908. 

IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa to  review  a  judgment  which  affirmed 
a  judgment  of  the  District  Court  of  Noblo 
County,  in  that  territory,  denying  a  writ  of 
mandamus  to  compel  the  levy  of  taxes  by 
municipal  officers  to  satisfy  judgments 
against  the  municipality.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  17  Okla.  162,  87 
Pac.  292. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  G.  C.  Blerer  argued  the  cause, 
and,  with  Messrs.  S.  II.  Harris  and  Frank 
Dale,  filed  a  brief  for  plaintiff  in  error  and 
appellant: 

The  statute  of  limitation  is  no  defense  in 
mandamus  proceedings.  Duke  v.  Turner, 
204  U.  S.  623,  61  L.  ed.  652,  27  Sup.  Ct. 
Rep.  316. 

It  is  only  in  the  absence  of  statutory  pro- 
vision for  the  payment  of  judgments  against 
municipalities  that  they  may  be  collected 
by  execution  at  all,  even  if  the  municipality 
has  any  private  property  out  of  which  the 
judgment  may  be  collected. 

2  Dill.  Mun.  Corp.  4th  ed.  fi  576,  p.  674; 
Hart  V.  New  Orleans,  12  Fed.  292;  State 
ex  rel.  Courter  v.  Buckles,  8  Ind.  App.  282, 
52  Am.  St.  Rep.  476,  35  N.  E.  846;  Laredo 
▼.  Benavides  (Tex.  Civ.  App.)  26  S.  W. 
482;  Murphree  v.  Mobile,  108  Ala.  663,  18 
So.  740;  Holladay  v.  Frisbie,  16  Cal.  631; 
State  ex  rel.  Young  v.  Royse,  3  Neb.  ( Unof . ) 
262,  91  N.  W.  560;  Alter  v.  SUte,  62  Neb. 
239,  86  N.  W.  1080;  Dill.  Mun.  Corp.  | 
100. 

It  is  a  general  rule  that  a  judgment,  in 
order  to  be  revived,  must  be  one  on  which 
execution  could  at  some  time  have  issued. 

18  Enc.  PI.  &  Pr.  p.  1058;  Turner  v.  Du- 
j>ree,  19  Ala.  198. 
S30 


The  sole  purpose  of  a  revivor  of  a  judg- 
ment is  that  an  execution  may  issue  upon  it. 

Eaton  V.  Hasty,  6  Neb.  419,  29  Am.  Rep. 
366;  Irwin  v.  Nixon,  11  Pa.  425,  51  Am.  Dec. 
559;  Rice  v.  Moore,  48  Kan.  590,  16  L.R.A. 
198,  30  Am.  St.  Rep.  318,  30  Pac.  10;  Free- 
man, Executions,  8  81;  Bankers  L.  Ins.  Co. 
V.  Robbins,  59  Neb.  170,  80  N.  W.  484; 
Brockway  v.  Oswego  Twp.  40  Fed.  612. 

Statutes  of  limitation  do  not  run  against 
municipal  obligations  of  the  character  of 
judgments  in  Oklahoma. 

Barnes  v.  Turner,  14  Okla.  284,  10  L.R.A. 
(N.S.)  478,  78  Pac.  108;  Duke  v.  Turner, 
204  U.  S.  625,  51  L.  ed.  653,  27  Sup.  Ct.Rep. 
316;  Lincoln  County  v.  Luning,  133  U.  S. 
529,  33  L.  ed.  766,  10  Sup.  Ct.  Rep.  363. 

The  dormancy  statute  could  not  have  run, 
because  the  city  had  all  the  time  recognized 
these  as  valid  judgments,  and  had  been  levy- 
ing taxes  for  the  payment  of  these  judg- 
ments; and  certainly  no  judgment  can  be- 
come dormant  while  it  is  being  paid.  Part 
payment  is  always  sufRcient  to  take  a  case 
or  demand  out  of  the  operation  of  a  stat- 
ute of  limitation  or  dormancy,  and  the  rec- 
ognition of  a  judgment  as  a  valid  and  bind- 
ing obligation  is  likewise  sufficient. 

United  States  v.  County  Court,  99  U.  S. 
582,  25  L.  ed.  331 ;  Wisconsin  v.  Pelican  Ins. 
Co.  127  U.  S.  265,  32  L.  ed.  239,  8  Sup. 
Ct.  Rep.  1370;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Territory,  11  N.  M.  609,  72  Pac.  14;  Darsey 
V.  Mumpford,  58  Ga.  119;  United  States 
ex  rel.  Field  v.  Oswego  Twp.  28  Fed.  55. 

We  could  not  have  had  mandamus  to 
compel  the  city  of  Perry  to  levy  a  tax  to  pay 
these  judgments,  because  it  was  annually 
levying  all  the  tax — 5  mills  per  year — which 
it  had  any  power  or  authority  to  levy  under 
the  statutes  of  this  territory. 

State  ex  rel.  Young  v.  Royse,  supra; 
United  States  v.  County  Court,  99  U.  S. 
592,  25  L.  ed.  333. 

The  city  has  not  only,  by  its  express  agree- 
ment with  the  judgment  creditors,  estopped 
itself  from  claiming  the  dormancy  of  these 
judgments,  if  they  ever  could  have  become 
dormant,  but  it  has  proceeded  throughout 
all  the  years  of  their  existence  to  make  all 
of  the  levy  which  an  execution  in  the  na- 
ture of  a  mandamus,  as  the  courts  put  it, 
could  have  enforced. 

Brockway  v.  Oswego  Twp.  supra. 

The  city  of  Perry  recogniied  these  judg- 
ments as  valid  judgments,  and  continued  to 
levy  taxes  to  provide  money  in  the  judgment 
fund  to  pay  them;  and  mandamus,  which  is 
the  only  execution  against  a  municipality, 
could  not  have  issued  until  the  city  refused 
to  recognize  and  pay  them  in  1905. 

United  States  ex  rel.  Field  t.  Oswego 
Twp.,  and  Alter  v.  State,  supra. 

Mandamus  is  the  appropriate  remedy. 
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Turner  v.  Guthrie,  13  Okla.  26,  73  Pac. 
283;  Duke  v.  Turner,  204  U.  S.  623,  51  L. 
€d.  652,  27  Sup.  Ct.  Rep.  316;  Fitzhugh  v. 
Ash  worth,  119  Cal.  393,  51  Pac.  635;  Ward 
V.  Piper,  69  Kan.  773,  77  Pac.  699;  Knox 
County  Court  v.  United  States,  109  U.  S. 
229,  27  L.  ed.  914,  3  Sup.  Ct.  Rep.  131; 
United  States  ex  rel.  Harsliman  v.  Brown, 
41  Fed.  481;  Abernethy  v.  Medical  Lake,  9 
Wash.  112,  37  Pac.  306;  Ralls  County  Court 
V.  United  States,  105  U.  S.  733,  26  L.  ed. 
1220;  McCowan  v.  Ford,  107  Cal.  177.  40 
Pac.  231. 

The  controversy,  as  shown  by  the  plead- 
ings, evidences  a  case  where  more  than  $5,- 
000,  exclusive  of  interest  and  costs,  in  in- 
volved. 

Schunk  V.  Moline,  M.  &  S.  Co.  147  U.  S. 
500,  37  L.  ed.  255,  13  Sup.  Ct.  Rep.  416. 

Messrs.  A.  N.  Whiteside  and  H.  B.  Martin 
submitted  a  brief  for  appellees  and  defend- 
ants in  error,  which  was  not  filed  because 
the  authors  were  not  members  of  the  bar 
of  the  Supreme  Court  of  the  I'nited  States: 

A  judgment  against  a  city  of  the  first 
class  under  the  statutes  of  Oklahoma  be- 
comes dormant  after  five  years  from  the 
date  of  its  rendition,  if  execution  shall  not 
be  sued  out  within  that  time;  and  suoh  judg- 
ment cannot  be  revived  without  the  consent 
of  the  judgment  debtor,  unless  it  be  revived 
within  one  year  from  the  tinH»  it  becomes 
dormant. 

B«»adles  v.  Fry,  15  Okla.  428,  2  L.R.A. 
(N.S.)  855,  82  Pac.  1041. 

These  statutes  were  adopted  from  the 
state  of  Kansas. 

Tn  Angell  v.  Martin,  24  Kan.  334.  it  is 
held  that  a  d(  rniant  judgment  cannot  be  re- 
vived without  the  consent  of  the  plaintifT, 
unless  such  revivor  is  applied  for  within  one 
vear  after  the  same  has  become  dormant. 

And  the  supreme  court  of  Kansas  has 
steadfastly  adhered  to  the  same  doctrine  in 
a  long  line  of  cases  down  to  the  present  time, 
and  it  has  held  also  the  doctrine  that  stat- 
utorv  revivor  is  exclusive  of  all  other  reme- 
dies. 

Myers  v.  Kothman,  29  Kan.  19;  Tefft  v. 
Citizens'  Bank,  36  Kan.  457,  13  Pac.  783; 
Mawhinney  v.  Doane,  40  Kan.  681,  20  Pac. 
488;  Tibbetts  v.  Deck.  41  Kan.  402,  21  Pac. 
586;  Bradford  ▼.  Central  Kansas  Loan  & 
T.  Co.  47  Kan.  587,  28  Pac.  702;  KafT  v. 
State,  48  Kan.  45.  28  Pac.  986;  Chicago.  K. 
k  W.  R.  Co.  V.  Butts,  55  Kan.  661,  41  Pac. 
948;  New  Hampshire  Bkg.  Co.  v.  Ball,  57 
Kan.  812,  48  Pac.  137;  Reaves  v.  Long,  63 
Kan.  700,  66  Pac.  1030;  Steinbach  v.  Mur- 
phy, 70  Kan.  487,  78  Pac.  823.  See  also. 
United  States  ex  rel.  Field  v.  Oswego  Twp. 
28  Fed.  55;  Dempsey  v.  Oswego,  Twp.  2  C. 
C.  A.  no,  4  U.  S.  App.  416,  51  Fed.  97; 
McAleer  v.  Clay  County,  42  Fed.  665;  SUte 
6S  li.  ed. 


ex  rel.  Craig  v.  School  Dist.  Xo.  2,  25  Neb. 
301,  41  N.  W.  155;  Alter  v.  State,  62  Neb. 
243,  86  N.  W.  1080. 

The  rule  ordinarily  followed  in  construing 
statutes  is  to  adopt  the  construction  of  the 
court  of  the  country  by  whose  legislature  a 
statute  was  originally  adopted. 

Coulam  v.  Doull,  133  U.  S.  216,  33  L.  ed. 
596,  10  Sup.  Ct.  Rep.  253. 

An  execution  can  be  issued  upon  a  judg- 
ment against  a  township,  and,  at  least, 
property  not  used  for  public  purposes  can  l>c 
levied  upon  and  sold  thereunder. 

Ware  v.  Pleasant  Grove  Twp.  9  Kan.  App. 
700,  59  Pac.  1089. 

Where  the  legislature  has  granted  a  right 
or  extended  a  privilege  to  every  nn'mbcT  of 
a  class,  and  made  no  exception,  the  con- 
clusive presumption  is  that  it  intended  to 
make  none;  and  it  is  not  the  province  of  the 
court  so  to  do. 

I^fayette  County  v.  Wonderly,  34  C.  C. 
A.  360*  92  Fed.  ;il3;  M'lver  v.  Ragan,  2 
Wheat.  25,  4  L.  ed.   175. 

A  proceeding  in  mandamus  to  comi>el  the 
levy  of  a  tax  to  pay  a  judgment  is  in  tiie 
nature  of  an  execution. 

Chanute  v.  Trader,  132  U.  S.  210.  33  L.  ed. 
345,  10  Sup.  Ct.  Rep.  07. 

A  judgment  against  a  municipality  should 
be  regarded  as  within  the  provision  of  the 
statutes  providing  for  a  revival,  by  scire 
facias  or  an  action  of  debt,  of  judgments  on 
which  execution  was  not  issued  within 
twelve  months  after  rendition. 

Houston  V.  Emery,  76  Tex.  283,  13  S.  W. 
2f»4. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  to  review  the  judg- 
ment of  the  supreme  court  of  the  territory 
of  Oklahoma,  allirming  the  judgment  of  the 
district  court  of  Noble  county,  in  that  ter- 
ritory, denying  a  peremptory  writ  of  man- 
damus to  the  plaintiff  in  error,  also  plain- 
tiff below,  seeking  to  compel  the  recognition 
of  certain  judgments  and  the  levy  of  taxes 
by  the  city  otlieers  of  tlie  city  of  Perry,  a 
city  of  the  first  class,  in  Noble  county.  The 
action  was  begun  March  12,  1906,  in  the 
district  court,  upon  a  petition  which  set 
forth  the  o\\nersliip  in  the  plaintiff  of  judg- 
ments against  the  city  of  Perry,  render^, 
with  two  exceptions,  in  the  year  1898;  the 
other  two  rendered  in  January  and  March, 
1899,  and  aggregating  the  sum  of  $16,304.- 
51,  including  interest  and  costs. 

The  petition  avers  that  these  judgments 
were  rendered  on  warrants  issued  by  tlie  city 
of  Perry  upon  the  general  fund  of  the  city; 
that,  no  funds  having  been  provided  for  the 
payment  of  plaintiff's  and  certain  other 
jud^enta,  on  December  3,  1901,  the  judg- 
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ment  creditors  of  the  city  entered  into  an 
[••7J*agreement  with  the  city  treasurer  of  thf 
city  by  signing  a  certain  paper  writing,  to 
wit: 

"I,  the  undersigned,  judgment  creditor, 
holding  judgment  against  the  city  of  Perry, 
Noble  county,  Oklahoma  territory,  hereby 
ask  that  the  city  treasurer  pay  all  judg- 
ments against  the  city  of  Perry  in  order  of 
rendition,  hereby  waiving  right  to  payment 
pro  ratQf  if  such  right  exists,  and  this  waiver 
shall  apply  to  all  grantees  and  assigns.  Said 
judgments  are  in  amounts  and  dates  as  fol- 
lows:" [Here  follows  a  list  of  the  judg- 
ments.] 

At  that  time  the  outstanding  unpaid  judg- 
ment indebtedness  of  the  city  of  Perry 
amounted  to  $22,000,  all  of  the  owners  of 
which,  excepting  the  sum  of  $4,000,  signed 
the  agreement ;  that  the  waivers  thus  signed 
were  presented  to  the  city  council  of  the 
city,  wliich  adopted  the  following  resolu- 
tion: 

"Whereas,  the  judgment  creditors  holding 
judgments  against  the  city  of  Perry  have 
practically  all  signed  written  waivers  of  the 
right,  if  such  right  exists,  to  payment  of 
said  judgments  pro  rata,  and  therein  con- 
sent to  the  payment  of  said  judgments  in 
the  order  of  their  rendition  against  said 
city: 

"Therefore,  be  it  resolved,  that  the  city 
treasurer  is  hereby  authorized  and  directed 
to  pay  the  said  judgments  existing  against 
the  city  of  Perry,  in  the  order  of  their  ren- 
dition, out  of  the  funds  now  on  hand,  and  as 
they  shall  accrue  in  the  judgment  fund." 

That  thereafter  the  city  treasurer  fol- 
lowed the  plan  thus  outlined  of  paying  judg- 
ments up  to  the  early  part  of  the  year  1905, 
and  the  judgments  prior  to  those  sued  upon 
by  the  plaintiff  were  paid  off  in  that  way. 
And  it  is  averred  that  under  the  laws  of  the 
territory  of  Oklahoma  a  judgment  fund  must 
be  created  to  satisfy  a  judgment  against  a 
municipality,  and  a  judgment  of  that  kind 
can  be  paid  in  no  other  way.  And  that  un- 
der the  laws  of  Oklahoma  no  execution  can 
be  levied  upon  a  judgment  against  the  munici- 
pality, and  that  during  the  time  since  the 
rendition  of  the  judgments  the  city  of  Per- 
[••8]ry  'has  had  no  property  subject  to  levy  upon 
execution,  and  that  the  judgments  of  the 
plaintiflf  could  not  have  been  paid,  and  taxes 
levied  for  that  purpose,  because  there  had 
not  been  sufficient  money  in  the  judgment 
fund  of  the  city  of  Perry  to  pay  the  judg- 
ments or  any  part  thereof.  That  under  the 
agreement  of  December  3,  1901,  payments 
of  judgments  against  the  city  have  been 
made,  but,  in  the  order  of  rendition,  the 
fund  has  been  paid  upon  judgments  prior 
to  the  plaintiflf's.  That  under  the  law  of  the 
territory,  during  the  life  of  the  said  judg- 
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ments,  at  least  since  the  year  1899,  it  has 
been  the  duty  of  the  city  of  Perry  to  levy 
.innually  a  tax  not  to  exceed  6  mills  on  the 
dollar  on  all  the  property  of  the  said  city,  to 
create  a  judgment  fund;  and  that  said  city 
has  made  said  levy  annually,  and  paid  judg- 
ments down  to  the  early  part  of  1905.  since 
which  time  the  city  treasurer  of  the  city  of 
Perry,  under  the  direction  of  the  mayor  and 
city  council,  has  declined  to  pay  the  plain- 
tiff's ju<lgments  or  any   proportion   of  the 
same,   and   that   there  has   accumulated   in 
the   hands  of   the   city   treasurer  $2,280.96, 
the  judgment  fund  of  said  city.     And  that 
at  all  times  down  to  the  bejjinninjr  of  the  year 
1905  the  city  of  Perry  has  recognized  the 
binding   force   and    validity   of    said    judg- 
ments;   that  the  mayor    and    council    and 
treasurer  of  said  city  decline  and  refused  to 
recognize  the  validity  of  the  plaintiff's  judg- 
ments or   pay  any   part  thereof,  and  deny 
any  liability  thereon,  solely  on  the  ground 
that   the   same   have   become   dormant  and 
barred  by  the  statute  of  limitations  of  the 
territory    of    Oklahoma.     And   other   aver- 
ments are  made  as  to  the  inability  of  the 
plaintiff  to  otherwise  collect  his  money  up- 
on the  judgments  than  by  payment  by  a  levy 
at  5  mills  on  the  dollar  of  the  taxable  prop- 
erty of  the  city.     And  the  plaintiff  prayed 
a  writ  of  mandamus  against  the  mayor,  city 
council,    and    treasurer   of   said    city,   com- 
manding them   to  recognize   the   said  judg- 
ments and  to  continue  to  make  the  5-mill 
levy  allowed  by  the  law   for  the  judgment 
fund    for   the    payment   of   said    judgments 
against  the  city,  as  provided  by  law. 

An  alternate  writ  of  mandamus  was  is- 
sued, reciting  the  allegation  *of  the  }K>tition.[399] 
to  which  the  defendants  filed  an  amended 
answer,  in  which  they  set  up  that  each  and 
all  of  the  judgments  set  out  in  the  alternate 
writ  of  mandamus  have  become  dormant  be- 
cause no  execution  was  issued  on  any  of  said 
judgments,  and  no  proceeding  begun  for  the 
revival  of  any  of  them,  and  the  same  were 
barred  by  the  statute  of  limitations  of  the 
territory. 

The  plaintiff  filed  a  motion  for  judgment 
upon  the  amended  answer,  and  prayed  the 
issuance  of  a  peremptory  writ  of  mandamus 
upon  the  ground  that  the  amended  answer 
failed  to  state  any  legal  reason  why  said 
peremptory  writ  should  not  be  issued.  The 
defendants  moved  the  court  for  judgment 
on  the  pleadings,  on  the  ground  that  all  the 
judgments  were  barred  by  the  statute  of  lim- 
itations. The  court  sustained  the  motion 
of  the  defendants,  and  entered  final  judg^ 
ment  in  the  defendants'  favor,  upon  the 
ground  that  all  the  judgments  set  out  in 
the  alternate  writ  of  mandamus  have  be- 
come domant  and  are  barred  by  the  statute 
of  limitations. 
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Upon  proceedings  in  error  in  the  supreme 
court  of  the  territory  of  Oklahoma  this 
judgment  was  affirmed  on  the  authority  of 
Beadles  v.  Fry,  15  Okla.  428,  2  L.R.A.(N.S.) 
855,  82  Pac.  1041.  The  present  case  is  re- 
ported, 17  Okla.   162,  87   Pac.  292. 

The  question  is  first  made  as  to  the  juris- 
xliction  of  this  court,  because  it  is  averred 
that  the  sum  of  $5,000  is  not  involved;  but 
we  are  of  the  opinion  that  the  issue  made 
and  decided  involved  the  validitv  of  the 
^1C,000  and  upwards,  of  judjj:ments  describ€*d 
in  the  {)etition  and  amended  writ.  The 
prayer  of  the  petitioner  was  for  a  continu- 
ous levy  of  taxes  for  the  amount  permitted 
by  law,  to  be  applied  in  payment  of  the 
judgments.  The  answer  set  up  that  all  the 
judgments  were  barred  by  the  statute  of 
limitations,  and  the  district  court  of  Noble 
county  detrrmined  that  the  judgments  and 
each  and  all  of  them  set  out  in  the  petition 
and  alternate  writ  of  mandamus  had  become 
dormant  and  were  barred  by  the  statute  of 
limitations.  This  judgment  was  affirmed  by 
the  supreme  court  uf  Oklahoma. 
[400]  *  Appeals  and  writs  of  error  are  allowed 
from  the  supreme  court  of  Oklahoma  to 
this  court  where  the  value  of  the  property 
or  the  amount  in  controversv,  to  be  ascer- 
tained  by  the  affidavit  of  either  party  or 
other  competent  witness,  exceeds  $5,000. 
1  U.  S.  Rev.  Stat.  Supp.  724. 

We  think  the  judgment  in  this  case  in- 
volves the  validity  of  all  the  plaintiff's  judg- 
ments, and  that  the  amount  in  controversy 
is  not  simply  the  fund  in  the  hands  of  the 
treasurer,  but  the  amount  of  all  the  judg- 
ments concerning  which  relief  was  sought 
and  which  were  directly  adjudicated  to  be 
burred  bv  the  statute  of  limitations. 

The  (|uestion  made  in  the  case  is,  Are  the 
judgments  dormant  by  the  statute  of  lim- 
itations of  the  territory  of  Oklahoma  for 
failure  to  issue  execution  thereon  for  the 
period  of  five  years,  and  because  the  same 
were  not  revived  within  one  year  after  they 
became  dormant?  The  statutes  of  Oklahoma 
in  §  4635,  2  Wilson  s  Revised  &,  Annotated 
Statutes  of  1003,  provide  as  follows: 

"If  execution  shall  not  be  sued  out  with- 
in five  years  from  the  date  of  any  judgment 
that  now  is  or  may  hereafter  be  rendered, 
in  any  court  of  record  in  this  territory,  or  if 
^ve  years  shall  have  intervened  between  the 
4ate  of  the  last  execution  issued  on  such 
judgment  and  the  time  of  suing  out  another 
writ  of  execution  thereon,  such  judgment 
shall  become  dormant,  and  shall  cease  to 
•operate  as  a  lien  on  the  estate  of  the  judg- 
ment debtor." 

Section  4623  is  as  follows: 

"An  order  to  revive  an  action  against  the 
representatives  or  successor  of  a  defendant 
•hall  not  be  made  without  the  consent  of 
AS  li.  ed. 


such  representatives  or  successor  unless  in 
one  year  from  the  time  it  could  have  been 
first  made." 

And  §  4030  provides: 

"If  a  judgment  become  dormant  it  may 
be  revived  in  the  same  manner  as  is  pre- 
scribed for  reviving  actions  before  judg- 
ment." 

It  is  contended  by  the  counsel  for  the  ap- 
l>ellant  that  this  case  is  governed  by  the 
ruling  of  this  court  in  Duke  v.  'Turner,  204 [401 
U.  S.  023,  51  L.  ed.  662,  27  Sup.  Ct.  Rep. 
316.  We  are  of  opinion  that  the  question 
here  involved  was  not  determined  in  that 
case.  There  was  no  question  of  a  judgment 
becoming  dormant  under  the  statute  of  lim- 
itations for  want  of  execution  within  five 
years.  The  point  decided  in  that  case  was 
that  the  petition  for  mandamus  was  not 
a  civil  action  within  the  meaning  of  the 
Oklahoma  Code,  barred  by  the  three-year 
statutes  of  limitations,  and  the  question  was 
whether  the  relator  had  slept  upon  his  rights 
for  such  an  unreasonable  time  as  to  pre- 
judice the  rights  of  the  defendant  and  pre- 
clude relief  by  mandamus.  In  this  case  the 
underlying  question  is  not  as  to  whether  a 
writ  of  mandamus  is  the  proper  remedy, 
but  is  whether  the  judgment  is  dormant  by 
rL^ason  of  the  statute  of  limitations,  and  in- 
capable of  being  enforced  against  the  mu- 
nieij  ality. 

The  supreme  court  of  Oklahoma  held  that 
the  statute  made  no  exception,  and  that 
notwithstanding  the  averment  of  the  petition 
that  the  city  of  Perry  had  no  property  lia- 
ble to  be  reached  on  execution,  that  unless 
execution  were  issued  within  the  five  years, 
or  the  judgment  revived  within  one  year, 
it  had  become  dormant  for  failure  to  comply 
with  the  law. 

There  is  some  diff'erence  of  view  in  the 
opinion  of  the  courts  upon  the  subject  of 
executions  against  municipalities,  and  in 
some  of  them  it  is  held  that  property  of 
a  municipality  may  be  reached  on  execution 
which  is  held  for  profit,  and  not  charged 
with  any  public  trust  or  use.  It  was  held 
in  this  court  that  the  public  property  of  a 
municipal  corporation  cannot  be  seized  up- 
on execution.  Klein  v.  New  Orleans,  00 
U.  S.  149,  25  L.  ed.  430. 

Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  4th  ed.  vol.  2,  |  576,  notices 
the  differences  of  ruling  on  the  subject,  and 
states  as  his  own  conclusion: 

"On  principle,  in  the  absence  of  stat- 
utable provision,  or  legislative  policy  in  the 
particular  state,  it  would  seem  to  be  a  sound 
view  to  hold  that  the  right  to  contract  and 
the  power  to  be  sued  give  to  the  creditor  a 
right  to  recover  judgment;  that  judgment 
should  be  enforceable  by  execution  against 
the  *strictly  private  property  of  the  corpora- [401 
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tion,  but  not  against  any  property  owned 
or  used  by  the  corporation  for  public  pur- 
poses, such  as  public  buildings,  hospitals, 
and  cemeteries,  fire  engines  and  apparatus, 
waterworks,  and  the  like;  and  that  judg- 
ments should  not  be  deemed  liens  upon  real 
property  except  when  it  may  be  taken  in  ex- 
ecution." 

Accej)ting  the  decision  of  the  supreme 
court  of  Oklahoma,  rendered  in  15  Okla.,  su- 
pra, construing  the  statute  so  as  to  permit 
the  issuance  of  execution  against  the  mu- 
nicipality, with  the  right  to  levy  upon  the 
private  property  of  the  corporation  if  it  has 
any, — could  the  city  take  advantage  of  the 
failure  to  issue  execution  under  the  circum- 
stances sliown  in  this  case?  This  subject 
was  briefly  disposed  of  in  the  opinion  in 
that  court,  and  of  it  the  learned  court  said 
(15  Okla.  430,  2  L.R.A.(N.S.)  858,  82  Pac. 
1041): 

"It  is  alleged  that  this  agreement  and  res- 
olution of  the  city  council  prevented  the 
running  of  the  statutes.  This  resolution 
was  passi'd  at  a  time  when  the  plaintiff's 
judgments  were*  in  full  force  aMd  effect.  The 
city  council  did  not  attempt  to  renew  its 
liability  on  these  judgments.  Without  ex- 
pressing our  views  as  to  whether  such  judg- 
ments should  be  paid  pro  rata,  or  in  order 
of  priority  as  to  date,  we  are  of  the  opinion 
that  the  council  could  not  change  the  law, 
and.  if  the  resolution  purported  to  change 
it,  it  would  he  void:  and  if  it  was  in  con- 
formity with  the  law  it  would  not  change 
the  relation  of  the  parties." 

That  the  principles  of  right  and  justice, 
upon  which  the  doctrine  of  estoppel  i»  pais 
rests,  are  applicable  to  municipal  corpora- 
tions, is  recognized  by  text-writers  and  in 
well-considered  cases.  In  1  Dillon  on  Mu- 
nicipal Corporations.  4th  ed..  in  a  note  to 
$  417,  that  learned  author  says: 

"Any  positive  acts  (infra  vires)  by  mu- 
nici]»:il  officers  which  may  have  induced  the 
action  of  the  adverse  party,  and  where  it 
would  be  inequital)le  to  permit  the  corpora- 
tion to  stultify  itself  by  retracting  what  its 
ollicers  had  done,  will  work  an  estoppel." 

And  this  case  does  not  rest  on  the  ground 
[40S]of  equitable  estoppel 'alone.     The  manner  of 
liquidation  of  these  judgments  was  the  sub- 
ject of  express  contract  between  the  parties. 

In  the  present  case,  by  the  action  of  the 
city  council,  the  judgment  creditors  were  so 
placed  that  during  the  time,  at  least,  while 
the  city  council  were  carrying  out  the  ar- 
rangement of  December  3,  1901,  in  good 
faith,  they  could  not,  consistently  with  fair 
dealing  and  the  terms  of  the  contract  on 
their  part,  issue  an  execution  to  seize  the 
property  of  the  municipality;  had  they  un- 
dertaken to  do  so  a  court  of  equity  would 
havp  promptly  restrained  such  proceedings. 
SS4 


It  is  averred,  and  not  denied,  that  up 
until  the  year  1905  the  city  council  made 
a  levy  each  year  for  the  largest  amount 
which  the  statute  permitted,  to  create  a 
judgment  fund  out  of  which  to  pay,  and  out 
of  which  was  regularly  paid,  the  outstand- 
ing judgments  against  the  city,  and  that 
these  payments  continued  until  the  plain- 
tiff's judgments  were  reached,  which  were 
next  in  order.  While  thus  acting  to  the  lim- 
it to  which  the  law  permitted,  and  in  good 
faith  carrying  out  the  arrangement  between 
the  parties,  it  is  perfectly  apparent  that  the 
plaintiff  was  not  in  a  position  to  seize  by 
execution  any  property  of  the  municipality. 

If  it  could  be  held,  as  the  authorities  in- 
dicate (2  Dill.  Mun.  Corp.  4th  ed.  §  850, 
note  1 ) ,  that,  when  execution  cannot  be  is- 
sued on  a  judgment  against  a  municipality, 
mandamus  may  take  its  place,  the  action  of 
the  city  council  in  making  the  arrangement 
in  question  would  have  equally  prevented 
the  plaintiff  from  availing  himself  of  that 
writ. 

In  this  case  the  agreement  made  by  the 
parties  in  December,  1001,  was  being  eon- 
tinuouslv  carried  out  until  1905.  And  dur- 
ing  that  time  the  city  of  Perry  was  doing  all 
it  could  be  compelled  by  mandamus  to  do  in 
levying  taxes  to  the  full  amount  required  by 
law  for  the  payment  of  judgments  against 
the  city.  The  court  would  have  no  power  by 
mandamus  to  compel  the  levy  of  taxes  which 
the  law  did  not  authorize.  United  States  v. 
County  Court,  99  V.  S.  592.  25  L.  ed.  333. 

As  we  have  said,  the  principles  of  natural 
justice  and  fair  'dealing  are  alike  applicablt* [4  04. 
to  municipal  corporations  as  to  individuals, 
and  to  permit  tlie  city  to  escape  the  |>ay- 
ment  of  judgments  whose  validity  is  not 
otherwise  questioned,  for  failure  to  issue 
execution  or  sue  out  a  writ  of  mandamus 
during  the  time  when  the  action  of  the  city 
ollicers  was  such  as  to  prevent  the  e\ercis(» 
Df  the  right,  would  be  to  permit  the  action 
of  the  representatives  of  the  city,  who  have 
had  the  benefit  of  the  contract  during  the 
time  both  parties  were  observing  its  obliga- 
tions, to  work  a  gross  injustice  U|>on  the 
creditors  holding  valid  judgments  against 
the  municipality. 

We  have  been  referred  to  no  case  precise- 
ly in  point.  Analogous  cases  are  not  alto- 
gether wanting.  In  Mercantile  Trust  Co. 
v.  St.  I^uis  &  S.  F.  R.  Ck>.  69  Fed.  193,  it 
was  held  that  a  stay  of  execution  in  the  rec- 
ord prevented  the  judgment  becoming  dor- 
mant. In  Marshall  v.  Minter.  43  Miss.  678. 
it  was  held  that  the  statute  did  not  run  dur- 
ing the  time  an  injunction  was  in  force,  sued 
out  by  the  adverse  party  and  afterwards 
dissolved. 

It  is  not  argued  at  the  bar  in  this  case 
that  the  arrangement  with  judgment  cred- 
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Itort  WM  void  for  want  of  pon'«r  in  the  mu- 
nicipality to  milce  the  arrangemeDt  of  De- 
cember, 1901,  and  we  fail  to  see  an;  valid 
reuon  why  the  municipality  might  not  enter 
into  this  arrangement.  It  was  permitted 
by  law  to  make  an  annual  levy  of  5  mills  on 
the  dollar.  1  Wilson's  Rev.  A.  Anno.  SUt. 
1003,  1  4Q8.  If  the  judgment  creditors  and 
the  municipality  saw  (it  to  make  an  ar- 
rangement by  which  the  amount  of  this 
annual  levy  might  be  distributed  by  the  con- 
Hcnt  of  the  creditors  among  them  in  accord- 
ance with  the  priority  of  their  judgments, 
we  perceive  no  reason  why  this  may  not  be 
l^ally  done.  The  effect  of  this  arrange- 
ment was  to  prevent  the  judgment  creditor 
from  taking  such  steps  as  the  !aw  permit- 
ted to  collect  his  judgment,  and.  upon  prin- 
ciplex  of  common  right  and  justice,  it  would 
not  do  to  permit  the  city  to  carry  out  such 
an  arrangement  during  nearly  all  the  five 
years'  period,  and  then  meet  its  obligalioil 
liv  a  plea  of  the  statute  of  limitations  upon 
40S]the  ground  that  the  judgments  *  had  becomi: 
dormant,  while  both  parties  were  recognizing 
their  binding  obligation  and  doing  all  that 
the  law  pi-rmitted  to  effect  their  satisfac- 
tion, and  had  entered  into  a  contract  whicli 
prevented  the  judgment  creditors  from  tak- 
ing steps  to  avail  themselves  of  their  right 
to  collect  their  Judgments  by  execution  or 
by  writ  of  mandamus. 

For  these  reasons  the  judgment  of  the  Su- 
preijie  Court  of  Oklalioma  Territory  is  re- 
versed, and  Ihe  cause  remanded  to  the  Su- 
preme Court  of  the  State  of  Oklahoma  for 
further  proceedings  in  accordance  with  this 
opinion. 


WARE  ft  LELAND,  a  Copartnership,  and  J. 
II.  Ware,  E.  F.  Leland,  Chariea  W.  Ue, 
and  y.  J.  Fahey,  Plffa.  in  Err., 

MOBILE  COUNTY.  (No.  173.) 

WARE  ft  LELAND,  a  Copartnership,  and  J. 
H.  Ware,  E.  F.  Leland,  Charles  W.  Lee, 
and  F.  J.  Fahey,  PtITe.  in  Err., 

STATE  OF  ALABAMA.      (N'o.  174.) 

(See  S.  C.  Reporter's  ed.  40S-413.) 

Coininnrce  —  state  taxation  of  buying 
and  selling  futures. 

The  business  of  taking  orders  on  commis 
aion  for  the  purchase  and  sale  of  grain  am 
cotton  for  future  delivery,  and  tranemittinj 
them  to  other  states,  is  not  interstate  com 
merce,  so  as  to  be  exempt  from  state  taxa 
tion,  where,  in  those  cases  in  wliich  con 
tracts  for  purchases  for  future  delivery  re 
ault  in  an  actual  delivery,  the  prcrperty  it 
bought  in  the  atate  td  which  the  ordera  are 
Bl  L.  ed. 


Tansmitted,  and  there  held  for  the  pur- 
chaser, and  in  those  eases  in  which  there  is 
I  delivery  upon  a  contract  of  sate  made  by 
:he  broker,  the  seller  is  at  liberty  to  ac- 
[uiro  the  property  in  the  market  where  de- 
ivery  is  required  or  elsewhere. 
[Nos,  173,  174.) 


State  of  Alabama  to  review  a  judgment 
A'hich  affirmed  a  judgment  of  the  Mobile 
Circuit  Court,  in  that  state,  in  favor  of 
plaintiff  in  an  action  by  Mobile  county  to 
recover  a  license  tax  on  the  business  of  buy- 
ing and  selling  futures.  AfHrmed.  Also, 
IN  I<:KR0R  to  the  Supreme  Court  of  the 
Rlate  of  Alabama  to  review  a  judgment 
whicli  aHlrmed  a  judgment  of  the  Mobile 
Circuit  Court,  in  that  state,  in  favor  of 
plaintiff  in  an  action  by  the  state  to  re- 
cover a  license  tax  on  the  business  of  buy 
ing  and  sellini!  futures.     Affirmed. 

See   Hame   caw   below.    146   Ala.    IG3.   14 
L.R.A.(N.N.)   1081,  41  So.  153. 

The  facia  are  stated   in  the  opinion. 


-For   t 


I  alTecting 
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inter 

V.  Ogden,  (I  L.  ed.  l".  S.  23;  Brown  v.  Mary- 
land. 6  L.  ed.  U.  S.  1178 ;  Ratterntan  v.  West- 
ern I".  Teleg.  Co.  .12  L.  ed.  V.  S.  22»i  Har- 
mon V.  Chicago,  37  L.  ed.  U.  S.  217;  Cleve- 
land, C.  C.  4  St.  L.  R.  Co.  V.  Backus,  3H  L. 
ed.  C.  S.  1041;  I'offtal  Teleg.  Cable  Co.  v. 
Adams,  39  ]<.  ed.  I.  S.  311 ;  and  Pittsburg  ft 
S.  Coal  Co.  V.  Bates,  39  L.  ed.  U.  S.  538. 
State   taxation   of  contracts  for   futures  to 

be  executed  in  other  states  as  interference 

with  interstate  commerce. 

The  only  other  case  in  which  the  question 
stated  has  been  decided  i<(  that  of  Alex- 
ander V.  State,  86  Ga.  240,  10  L.R.A.  859, 
12  S.  E.  408,  which  holds  that  a  state  tax 
on  the  business  of  buying  and  selling  fu- 
tures is  not  a  tax  on  interstate  commerce, 
although  the  business  is  carried  on  by  the 
agent  of  a  citizen  of  another  state,  wlio  so- 
licits orders  within  the  slate  imposing  the 
tax,  to  be  executed  out  of  it,  the  court  say- 
ing: "This  court,  and  many  other  courts  in 
this  country,  have  held  that  this  business  la 
gambling.  Cunningham  v.  National  Bank, 
71  Ga.  400.  51  Am.  Dec.  206;  National  Bank 
v.  Cunningham.  76  Ga.  360;  Walters  v.  Com- 
er, 70  Ga.  7B6,  5  S.  E.  292;  Embrey  v.  Jen- 
nison.  131  I'.  S.  3.')6,  33  L.  ed.  172.  0  Sup. 
Ct.  Rep.  778;  Irwin  v.  Williar,  110  U.  8. 
490,  28  L.  c<l.  225,  4  Sup.  Ct.  Rep.  160;  S 
Am.  ft  Eng,  Enc.  Law,  p.  1005,  and  cases 
cited.  If,  therefore,  the  business  of  buying 
and  selling  futures  ia  gambling,  it  is  not 
protected  by  the  interstate  commerce  clause 
of  tiie  Constitution  of  the  I'nited  States.  As 
was  well  said  by  the  Solicitor  General  in  the 
argument  of  this  case,  that  clause  prol«eta 
interstate  commerce,  but  does  not  protect 
interstate  gambling." 
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Mr.  Barwell  B.  Boone  submitted  the 
cause  for  plaintiffs  in  error: 

It  has  been  held  by  this  court  that  a  tele- 
graph company,  whose  business  is  the  trans- 
mission of  messages  from  one  state  to  an- 
other, and  which  is  invested  with  the  powers 
and  privileges  conferred  by  Congress,  can- 
not be  forced  by  the  state,  as  a  condition  of 
doing  business  in  its  jurisdiction,  to  pay  a 
license  tax,  the  same  being  free  from  the 
control  of  state  regulations,  except  such  as 
are  strictly  of  a  police  character. 

Leloup  V.  Mobile,  127  U.  S.  640,  32  L. 
ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
Rep.  1383. 

Commerce  with  foreign  countries  and 
among  the  states,  which  Congress  can  reg- 
ulate, includes  not  only  the  exchange  and 
transportation  of  commodities,  or  visible, 
tangible  things,  but  the  carriage  of  persons, 
and  the  transmission  by  telegraph  of  ideas, 
wishes,  orders,  and  intelligence. 

Western  U.  Teleg.  Co.  v.  Pendleton.  122 
U.  S.  347,  30  L.  ed.  1187,  1  Inters.  Com. 
Rep.  306,  7  Sup.  Ct.  Rep.  1126;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  351,  47  L. 
cd.  409,  23  Sup.  Ct.  Rep.  321. 

We  perceive  no  difference  in  principle  be- 
tween the  business  of  a  telegraph  company 
in  sending  telegraphic  messages  from  one 
state  to  another,  and  the  business  of  the 
plaintiffs  in  error  which  consists  exclusively 
in  securing  the  business,  from  citizens  of  one 
state,  and  telegraphing  it  to  them  in  other 
states. 

Transportation  as  independent  business  is 
commerce,  irrespective  of  the  purpose  to  sell 
or  retain  the  goods,  which  the  owner  may 
entertain  with  regard  to  them  after  they 
shall  have  been  delivered. 

Hanley  v.  Kansas  City  Southern  R.  Co. 
187  U.  S.  619,  47  L.  ed.  335,  23  Sup.  Ct. 
Rep.  214. 

A  license  tax  imposed  by  a  city  upon  com- 
mercial brokers  doing  business  within  the 
municipality  is  not  applicable  to  brokers 
who  represent  nonresident  principals  exclu- 
sively; and,  if  so  applied,  that  the  tax  is  an 
invasion  of  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  and  is  uncon- 
stitutional and  void. 

Stratford  v.  Montgomery,  110  Ala.  619, 
20  So.  127. 

A  privilege  tax  imposed  by  a  state  statute 
upon  residents  of  that  state  as  merchandise 
brokers  whose  business  is  exclusively  con- 
fined to  soliciting  orders  from  jobbers  and 
wholesale  dealers  within  the  state,  as  agents 
for  nonresident  parties,  firms,  or  corpora- 
tions, for  goods  to  be  shipped  by  such  non- 
resident principals  to  such  jobbers  or  deal- 
ers, is  an  unconstitutional  invasion  of  the 
commerce  clause  of  the  Constitution  of  the 
United  States. 
6A6 


I  Stockard  v.  Morgan,  185  U.  S.  27,  46  h> 
'ed.  785,  22  Sup.  Ct.  Rep.  576;  Stratford  ▼. 
Montgomery,  supra. 

That  the  contracts  for  the  purchase  and 
sale  of  commodities  were  made  by  the  bro- 
kerage firm  of  Ware  &  Leland,  the  plaintiffs 
in  error,  through  their  agent  in  Mobile,  Ala- 
bama, to  be  executed  in  cities  without  the 
state  of  Alabama,  does  not  change  the  char- 
acter of  the  commerce. 

Rearick  v.  Pennsylvania,  203  U.  S.  507,  51 
L.  ed.  295,  27  Sup.  Ct.  Rep.  159. 

The  carriage  of  lottery  tickets  from  one 
.state  to  another  by  an  express  company  en- 
gaged in  carrying  freight  and  packages  from 
state  to  state  is  interstate  commerce,  which 
Congross,  under  its  power  to  regulate,  may 
prohibit  by  making  it  an  offense  against  the 
United  States  to  cause  such  tickets  to  be 
carried. 

Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
.321. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  cases  were  submitted  together,  and 
are  in  all  respects  similar,  and  involve  the 
constitutional  validity  of  subd.  40  of  an 
act  of  the  legislature  of  Alabama  imposing 
license  taxes.  **to  better  provide  for  the  rev- 
enue of  the  state."  (loneral  Acts  1903,  p. 
207,  which  reads  as  follows: 

"For  each  person  engaged  in  the  business 
of  buying  and  selling  futures  for  specula- 
tion or  on  commission,  either  for  themselves 
or  for  other  persons,  and  each  place  of  busi- 
ness commonly  known  as  cotton  exchanges, 
or  stock  exchanges,  and  sometimes  called 
'bucket  shops,*  in  towns  and  cities  of  20,000 
inhabitants  or  more,  $500;  in  all  other 
towns  and  cities,  $250;  but  this  shall  not 
be  held  to  legalize  any  contract  which  would 
otherwise  be  invalid." 

In  case  No.  173  the  action  was  brought 
by  Mobile  county  for  the  recovery  of  the  de- 
fendants' license  tax  for  the  year  1903,  for 
engaging  in  the  business  of  buying  and  sell- 
in<i[  futures  on  commission  for  other  per- 
sons in  the  city  of  Mobile.  The  other  case 
(174)  was  an  action  by  the  state.  Plain- 
tiffs recovered  in  the  circuit  court  and  both 
judgments  were  affirmed  by  the  supreme 
court.     146  Ala.  163,  41  So.  153. 

The  cases  were  submitted  upon  an  agreed 
statement  of  the  facts  as  follows: 

''During  the  whole  of  the  year  1003  de- 
fendants had  an  office  in  the  city  of  Mobile, 
in  the  county  of  Mobile  and  state  *of  Ala-l4ff] 
bama;  they  also  had  offices  in  the  city  of 
New  York  in  the  state  of  New  York,  and 
in  the  city  of  New  Orleans  in  the  state  of 
Louisiana,  and  in  the  ci^  of  Chicago  in 
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the  state  of  Illinois,  each  of  which  offices 
was  connected  by  private  telegraph  wires 
with  said  Mobile  office.  Said  Mobile,  Ala- 
bama, oiTice  was  in  the  charge  of  their  agent, 
one  Robbins,  and  was  engaged  in  the  busi- 
ness of  buying  and  selling  cotton  for  future 
delivery,  on  commission,  for  the  public  gen- 
erally and  for  special  customers,  said  busi- 
ness being  conducted  in  the  following  way 
and  in  no  other  way:  They  would  under- 
take, through  their  agent,  to  buy  or  sell  a 
cotton  future  contract  for  a  customer  in  the 
cotton  exchange  in  New  York  or  in  New 
Orleans,  as  he  might  select,  he  making  at 
the  time  a  deposit  of  money  with  them  as  a 
margin  to  protect  them  against  loss  in  mak- 
ing 8uc:h  transaction  for  him.  When  the 
customer  gave  the  order  to  Ware  Sl  Leland, 
either  for  a  sale  or  a  purchase  of  a  future 
contract,  it  was  not  usual  for  anything  to 
be  said  between  them  about  an  actual  deliv- 
ery of  the  cotton,  but  when  the  transaction 
was  commenced  by  a  purchase  or  sale  of  the 
cotton  Ware  k  Leland  would  immediately 
furnish  to  the  customer  a  memorandmn  there- 
of, partly  written  and  partly  printed,  upon 
which  the  following  stipulations  were  print- 
ed: *0n  all  marginal  business,  we  reserve 
the  ri<;lit  to  close  transactions  without  fur- 
ther notice  when  margins  are  about  exhaust- 
ed, and  to  settle  contracts  in  accordance 
with  the  rules  and  customs  of  the  exchange 
on  which  the  order  is  placed,  it  being  un- 
derstood and  agreed  in  all  trades  that  actu- 
al delivery  is  contemplated;'  and  'All  pur- 
chases and  sales  made  by  us  for  you  are 
made  in  accordance  with  and  isubject  to  the 
rules,  regulations,  and  customs  of  the  ex- 
change on  which  the  order  is  placed,  and 
the  rules,  regulations,  and  requirements  of 
the  board  of  managers  of  said  exchange,  and 
all  amendments  that  may  be  made  thereto.' 
Such  agent  would  thereupon  transmit  such 
order  by  their  private  telegraph  line  to  the 
defendants'  office  in  the  city  without  the 
state  of  Alabama  selected  for  such  trans- 
action ;  that  such  order  would  be  thereupon 
08]*executed  by  defendants  by  the  purchase  or 
sale,  as  directed,  of  a  future  cotton  contract 
for  such  customer  in  the  cotton  exchange  of 
the  city  to  which  such  order  was  sent,  and 
subject  to  the  rules  and  regulations  of  such 
cotton  exchange,  which  rules  and  regulations 
may  be  introduced  in  evidence  by  defendants 
in  this  cause;  that  said  contract  would 
be  held  by  defendants  for  such  cus- 
tomer until  he  ordered  the  same  closed 
out,  when  they  would  sell  or  buy  an- 
other cotton  contract  against  it  as  might 
be  necessary  to  cover  the  same  or  close  it 
out,  or  receive  or  deliver  the  cotton  on  said 
contract.  If  a  profit  was  made  on  the  trans- 
action defendants  remitted  the  same  to  its 
agent  in  Mobile,  who  paid  it  over  to  the 
61  Ii.  ed. 


customer;  if  a  loss  was  made,  it  was 
taken  by  the  agent  out  of  the  cus- 
tomer's margin,  or  if  that  was  insuffi- 
cient therefor,  the  customer  was  called  on 
for  the  balance.  Said  business  was  done 
on  a  commission  paid  defendants  by  the  cus- 
tomers. 

"No  actual  delivery  of  cotton  or  grain 
was  ever  made  on  any  such  contracts,  ex- 
cept in  a  few  instances,  when  such  deliveries 
were  made  where  the  contracts  were  ex- 
ecuted, to  wit:  in  New  York,  New  York,  or 
in  New  Orleans,  lA>uisiana,  or  Chicago,  Illi- 
nois. When  any  such  delivery  of  cotton 
was  made  to  defendants  for  the  customer  on 
a  purchase  by  him,  it  was  held  by 
the  defendants  for  account  of  the  cus- 
tomer at  the  place  of  delivery,  either 
New  York,  New  York,  or  in  New  Orleans, 
Louisiana,  until  ordered  sold  by  the  cus- 
tomer, and  was  then  sold  by  them  there  for 
the  account  of  the  customer,  and  the  pro- 
ceeds accounted  for  by  them  to  such  cus- 
tomer. When  they  made  delivery  of  cotton 
on  a  sale  of  futures  made  by  them  for  a 
customer,  the  cotton  was  shipped  by  the 
customer  for  whom  such  sale  was  made  from 
Alabama  to  the  place  of  sale  and  there  de- 
livered through  defendants  to  the  buyer. 

"A  similar  future  grain  business  was  done 
by  defendants  at  their  said  office  in  Mobile, 
Alabama,  for  customers  through  their  office 
in  Chicago,  in  the  state  of  Illinois, — said 
orders  being  executed  on  the  Chicago,  Illi- 
nois, board  of  trade,  and  subject  to  its  rules 
and  regulations,  which  contemplated  and 
'provided  for  the  actual  receipt  or  delivery[409] 
of  grain  bought  or  sold  therein, — such  de- 
livery to  be  made  in  Chicago,  Illinois. 

"During  the  whole  of  the  year  1903  said 
city  of  Mobile,  Alabama,  was  a  city  of  more 
than  20,000  inhabitants. 

"Defendants  paid  to  plaintiff  a  license  tax 
of  $100  for  doing  such  business  in  said  city 
for  the  year  1903,  which  payment  was  made 
prior  to  the  4th  day  of  March,  1903;  they 
have  not  paid  any  further  license  tax  to 
plaintiff  for  doing  such  business  in  said 
year." 

Upon  the  trial  of  the  action,  in  addition  to 
the  foregoing  agreed  facts,  the  counsel  for 
the  plaintiff  admitted  that  the  rules  and  reg- 
ulations of  the  New  York  cotton  exchange, 
New  Orleans  cotton  exchange,  and  Chicago 
board  of  trade,  respectively,  provided  "that 
contracts  executed  therein  should  be  in  writ- 
ing; and  also  provided  that  in  every  cotton 
or  grain  contract  for  future  delivery,  ex- 
ecuted and  entered  into  in  said  exchange 
or  board  of  trade,  it  should  be  stipulated, 
agreed,  and  understood  that  an  actual  re- 
ceipt and  delivery  of  the  cotton  or  grain  was 
to  be  had,  and  that  said  contracts  were 
transferable  and  assignable." 
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The  sole  question  here  presented  is  wheth- 
er the  statute  in  question  is  an  attempt  to 
regulate  interstate  commerce;  for,  if  the 
plaintiffs  in  error  are  shown  by  tlie  forego- 
ing agreed  facts  to  be  engaged  in  interstate 
commerce,  then  the  statute  is  void,  as  an 
attempt  by  a  state  to  regulate  the  commerce 
which  the  Constitution  of  the  United  States 
places  within  the  exclusive  control  of  Fed- 
eral authority. 

Interstate  commerce  must  be  such  as  takes 
place  between  states,  as  diflTerentiated  from 
conunerce  whollv  within  a  state.  It  must 
have  reference  to  interstate  trade  or  dealing; 
and  if  the  regulation  is  not  such,  and  com- 
prehends only  commerce  which  is  internal, 
the  state  may  legislate  concerning  it.  In 
each  case  the  recurring  question  is,  On 
which  side  of  the  line  does  the  commerce  un- 
der investigation  fall? 

It  is  unnecessary  to  review  the  former 
[410]decisions  of  this  court, 'as  that  has  been  done 
in  very  recent  cases,  such  as  the  lottery 
Case  (Champion  v.  Ames)  188  U.  S.  321, 
47  L.  ed.  492,  23  Sup.  Ct.  Rep.  321, 
wliere  it  was  held  that  the  transportation 
of  lottery  tickets  was  interstate  commerce, 
and.  as  such,  subject  to  regulation  by  act 
of  Congress.  In  that  case  the  Federal  act 
prohibiting  tlie  transmission  of  lottery  tick- 
ets was  sustained  because  of  the  actual  car- 
riage in  interstate  trallic  of  the  tickets  them- 
selves; and,  in  concluding  the  opinion  of 
the  majority  of  the  court,  Mr.  Justice  Har- 
lan said: 

"Tlie  whole  subject  is  too  important,  and 
the  questions  suggested  by  its  consideration 
are  too  dillicult  of  solution,  to  justify  any 
attempt  to  lay  down  a  rule  for  determining 
in  advance  the  validity  of  every  statute  that 
mav  be  enacted  under  the  commerce  clause. 
We  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of 
trailic  among  those  who  choose  to  sell  or 
buy  them ;  that  the  carriage  of  such  tickets 
by  independent  carriers  from  one  state  to 
another  is  therefore  interstate  commerce; 
that,  under  its  power  to  regulate  commerce 
among  the  several  states.  Congress — subject 
to  the  limitations  imposed  by  the  Constitu- 
tion upon  the  exercise  of  the  powers  granted 
— has  plenary  authority  over  such  commerce, 
and  may  prohibit  the  carriage  of  such  tick- 
ets from  state  to  state;  and  that  legislation 
to  that  end,  and  of  that  character,  is  not 
inconsistent  with  any  limitation  or  restric- 
tion imposed  upon  the  exercise  of  the 
powers  granted  to  Congress." 

And  in  Leloup  v.  Mobile,  127  U.  S.  640. 
32  L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8 
Sup.  Ct.  Rep.  1380.  it  was  held  that  a  tele- 
graph company  whose  business  is  the  trans- 
mission of  messages  from  one  state  to  an- 
other, invested  with  the  powers  and  privi- 
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leges  conferred  by  Congress,  could  not  be 
compelled  to  pay  a  license  tax  by  the  state. 
And  in  Pensacola  Teleg.  Co.  v.  Western  U, 
Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708,  it  was 
held  that  interstate  telegraphic  communi- 
cations, conducted  by  companies  organized 
for  that  purpose,  was  commerce  within  the 
regulating  power  of  Congress.  The  Pensa- 
cola Case  was  affirmed  in  Western  U.  Teleg. 
Co.  V.  Texas,  105  U.  S.  460,  26  L.  ed.  1067, 
in  which  case  Mr.  Cliief  Justice  Waite, 
speaking  for  the  court,  said,  p.  464:  "A 
telegraph  company  occupies  the  same  rela- 
tion to  commerce^  as  *a  carrier  of  message8,[411 
that  a  railroad  company  does  as  a  carrier  of 
goods." 

While  the  general  principles  applied  in 
these  cases  are  not  to  be  denied,  there  is  a 
class  of  cases  which  hold  that  contracts  be- 
tween citizens  of  diflferent  states  are  not 
the  subjects  of  interstate  commerce  simply 
because  they  are  negotiated  between  citizens 
of  diflferent  states,  or  by  the  agent  of  a  com- 
pany in  another  state,  where  the  contract 
itself  is  to  be  completed  and  carried  out 
wholly  within  the  borders  of  a  state,  al- 
though  such  contracts  incidentally  affect 
interstate  trade. 

As  in  the  cases  involving  insurance  poli- 
cies, it  has  t)een  held  that  issuing  them  in 
one  state  and  sending  them  to  another,  to 
hv  there  delivered  to  the  insured  uixjn  pay- 
ment of  premium,  is  not  a  transaction  of 
interstate  commerce.  Paul  v.  Virginia.  8 
Wall.  1(58,  10  L.  ed.  357;  Hooper  v.  Califor- 
nia. 155  U.  S.  648,  39  L.  ed.  297,  5  Inters. 
Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207;  New 
York  L.  Ins.  Co.  v.  Cravens,  178  U.  S.  389, 
44  L.  ed.  1110,  20  Sup.  Ct.  Rep.  962. 

In  Paul  V.  Virginia,  Mr.  Justice  Field,  de- 
livering the  opinion  of  the  court,  said: 

''Issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce.  The  policies  are 
simple  contracts  of  indemnity  against  loss 
by  fire,  entered  into  between  the  corjiora- 
tions  and  the  assured,  for  a  consideration 
paid  by  the  latter.  These  contracts  are  not 
articles  of  commerce  in  any  proper  meaning 
of  the  word.  They  are  not  subjects  of  trade 
and  barter,  offered  in  the  market  as  some- 
thing having  an  existence  and  value  inde- 
pendent to  the  parties  to  them.  They  are 
not  commodities  to  be  shipped  or  forwarded 
from  one  state  to  another,  and  then  put  up 
for  sale.  They  are  like  other  personal  con- 
tracts between  parties  which  are  completed 
by  their  signature  and  the  transfer  of  the 
consideration.  Such  contracts  are  not  in- 
terstate transactions,  though  the  parties 
may  be  domiciled  in  different  states.  The 
];olicies  do  not  take  effect — are  not  executed 
contracts — until  delivered  by  the  agent  in 
N'irginia.  They  are,  then,  local  transac- 
tions, and  are  governed  by   the   local   law. 

so»  v.  & 
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They  do  not  constitute  a  part  of  the  com- 
merce between  the  states  any  more  than  a 
lS]contract  for  the  purchase  *and  sale  of  goods 
in  Virginia,  by  a  citizen  of  New  York  whilst 
in  Virginia,  would  constitute  a  portion  of 
such  commerce." 

In  Hooper  v.  California,  supra,  it  was 
said: 

"If  the  power  to  regulate  interstate  com- 
merce applied  to  all  the  incidents  to  which 
said  commerce  might  give  rise  and  to  all 
contracts  which  might  be  made  in  the  course 
of  its  transaction,  that  power  would  em- 
brace the  entire  sphere  of  mercantile  activ- 
ity in  any  way  connected  with  trade  be- 
tween the  states;  and  would  exclude  state 
control  over  many  contracts  purely  domes- 
tic in  their  nature.  The  business  of  insur- 
ance is  not  commerce.  The  contract  of  in- 
surance is  not  an  instrumentalitv  of  com- 
merce.  The  making  of  such  a  contract  is  a 
mere  incident  of  commercial  intercourse,  and 
in  this  respect  there  is  no  di  (Terence  what- 
ever between  insurance  against  fire  and  in- 
surance against  *the  perils  of  the  sea.'" 

Tiiesp  cases  are  not  in  conflict  with  those 
in  which  it  is  held  that  the  negotiation  of 
sales  of  gcMxIs  in  a  state  by  a  person  em- 
ployed to  solicit  for  them  in  another  state, 
the  goods  to  be  shipped  from  the  one  state 
to  the  other,  is  interstate  commerce.  Rob- 
bins  v.  Taxing  Dislj-ict,  120  U.  S.  489,  30 
L.  ed.  694,  1  Inters.  Com.  Uep.  45,  7  Sup. 
a.  Rep.  592;  similar  eases  are  Roarick  v. 
Pennsylvania.  20:i  V.  S.  507,  51  L.  cd.  205, 
?7  Sup.  Ct.  Hep.  150,  and  Caldwell  v.  North 
Carolina,  187  U.  S.  022,  47  L.  ed.  330,  23 
Sup.  Ct.  Rep.  229.  In  these  cases  goods  in 
a  foreign  state  are  sold  upon  orders  for  the 
purpose  of  bringing  them  to  the  state  which 
undertakes  to  tax  them,  and  the  transac- 
tions arc  held  to  be  interstate  eonuuerce,  be- 
cause the  subject-matter  of  the  d(*aling  is 
goods  to  be  ship])ed  in  interstate  commerce; 
to  be  carried  between  states  and  delivered 
from  vendor  to  purchaser  by  means  of  in- 
tt^rstate  carriage. 

But  how  stands  the  present  case  upon  the 
facts  stipulated?  The  plaintiffs  in  error  are 
brokers  who  take  orders  and  transmit  them 
to  other  states  for  the  purchase  and  sale 
of  grain  or  cotton  upon  speculation.  They 
are,  in  no  just  sense,  common  carriers  of 
messages,  as  are  the  telegraph  companies. 
For  that  part  of  the  transactions,  merely 
speculative  and  followed  by  no  actual  de- 
livery, it  cannot  be  fairly  contended  that 
lS]such  contracts  are  *the  subject  of  interstate 
commerce;  and  concerning  such  of  the  con- 
tracts for  purcliases  for  future  delivery  as 
result  in  actual  delivery  of  the  grain  or  cot- 
ton, the  stipulated  facts  show  that,  when 
the  orders  transmitted  are  received  in  the 
foreign  state,  the  property  is  bought  in 
52  L.  ed. 


that  state  and  there  held  for  the  purchaser. 
The  transaction  was  thus  closed  by  a  con- 
tract completed  and  executed  in  the  foreign 
state,  although  the  orders  were  received  from 
another  state.  When  the  delivery  was  upon 
a  contract  of  sale  made  by  the  broker,  the 
seller  was  at  liberty  to  acquire  the  cotton 
in  the  market  where  the  delivery  was  re- 
quired or  elsewhere.  He  did  not  contract 
to  ship  it  from  one  state  to  the  place  of  de- 
livery in  another  state.  And  though  it  is 
stipulated  that  shipments  were  made  from 
Alabama  to  the  foreign  state  in  some  in- 
stances, that  was  not  because  of  any  con- 
tractual obligation  so  to  do.  In  neither 
class  of  contracts,  for  sale  or  purchase,  was 
there  necessarily  any  movement  of  commodi- 
ties in  interstate  tratlic  because  of  the  con- 
tracts made  by  the  brokers. 

These  contracts  are  not,  therefore,  the  sub- 
jects of  interstate  commerce  any  more  than 
in  the  insurance  eases,  where  the  policies 
are  ordered  and  delivered  in  another  state 
than  that  of  the  residence  and  oflice  of  the 
company.  The  delivery,  when  one  wa*  made, 
was  not  becau.se  of  any  contract  obliging  an 
interstate  shipment,  and  the  fact  that  the 
purchaser  might  thereafter  transmit  the  sub- 
ject-nuitter  of  purchase  by  means  of  inter- 
state carriage  did  not  make  the  contracts 
as  made  and  executed  the  subjects  of  inter- 
state commerce. 

We  are  of  the  opinion  that  the  Supreme 
Court  of  Alabama  correctly  held  that  the 
transactions  of  the  plaint ifTs  in  error  were 
not  interstate  commerce,  and  the  judgments 
in  both  cases  are  aflirmed. 


•JOHN  M.  LONG  YEAR,  Plff.  in  Err.,      [414] 

V. 

WILLIAM    TOOLAN    and    Alexander    Mc- 
Millan. 

(See  S,  C.   Reporter's  ed.  414-418.) 

Constitutional  law  — due  process  of  liiw 
—  notice  of  proceedings  to  forecloito 
tax  lien. 

The  notice  by  publication  of  the  pendency 
of- proceedings  to  sell  land  to  satisfy  a  lien 
for  unpaid  taxes,  prescribed  by  Mich.  Laws 
1893,  No.  206,  satisfies  the  requirement  of 
due  process  of  law  made  by  U.  S.  Const., 
14th  Amend.,  where  the  delinquent  taxpay- 
er, who  has  had  an  opportunity  to  be  heard 
upon  the  assessment,  cannot  fail,  if  he  ex- 
ercises due  vigilance,  to  learn  of  the  penden- 
cy of  the  proceedings,  and  that  full  oppor- 
tunity to  defend  is  afforded  to  him. 

[No.  177.] 

Note. — As  to  due  process  of  law  in  rev- 
enue proceedings — see  note  to  Read  v.  Din- 
gess,  8  C.  C.  A.  398. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judf^ent 
which  affirmed  a,  judgment  oC  tlie  Circuit 
Court  of  Clinton  County,  in  that  stale,  di- 
recting a  verdict  for  plaintiffs  in  an  action 
of  ejectment.    AfRrnied. 

See  same  case  below,  144  Mich.  55,  121 
Am.  St.  Rep.  603,  107  N.  W.  899. 

The  facts  are  stated  in  the  opinion. 

Mr.  E^divard  Cahlll  argued  the  cauae 
and  filed  a  brief  for  plaintiff  in  error: 

It  lias  been  held  that  notice  by  publica- 
tion is  sullicient  where  the  statute  itself  con- 
tains a  notice  of  tlie  time  and  place  where 
tlic  owner  of  property  can  be  heard  in  de- 
fense of  his  title;  but  in  such  coses  the 
Bubatantial  notice  is  not  l>y  publication,  but 
ig  in  tbe  statute  itself. 

Winona  k  St,  P.  Land  Co.  v,  Minnesota, 
159  U.  S,  528,  40  L.  ed.  247,  10  Sup.  Ct. 
Rep.  83. 

When  notice  by  statute  is  relied  on  to 
supply  the  place  of  proecua,  it  must  con- 
tain the  elements  of  notice,  and  must  be  as 
definite  and  certain  in  all  tbe  essentials 
of  notice  as  any  other  legal  process.  If  a 
statute  is  deficient  in  respect  to  prescribing 
with  certainty  the  time  and  place  of  hear- 
ing, the  defect  cannot  be  supplied  by  pub- 
lication of  the  notice,  unless  tbe  statute 
also  fixes  definitely  the  time  and  place  when 
and  where  the  publication  shall  be  made, 
and  so  furnishes,  by  reference,  a  means  of 
certainty.  What  is  required  is  notice;  and 
notice,  to  be  of  value,  must  possess  certain 
ty,  or  furnish  the  means  of  certainty  to  the 
person  entitled  to  it, 

Staie  Railroad  Tax  Cases,  92  U.  S.  573. 
23  I-.  ed,  883 ;  McMillen  v.  Anderson,  U5  U. 
S,  37.  24  L.  ed.  -iSB;  Davidson  v.  New  Or- 
leans, 98  U,  S.  108,  24  L-  cd.  621;  Hapar  v. 
Reolamation  Dist.  No,  108.  Ill  U.  S.  701. 
28  L.  ed,  589.  4  Sup,  Ct.  Rep.  863;  '."in- 
cinnati,  N.  0.  &  T.  P.  R,  Co.  v.  Kentucky. 
116  U,  S.  321.  20  L.  ed,  414.  6  Sup,  Ct. 
Bep.  67;  Spencer  v.  Merchant,  125  U.  S. 
345.  31  L.  ed.  763,  8  Sup,  Ct,  Rep.  921; 
Pittsburgh  C.  C.  &  St.  L,  R.  Co.  v.  Backus, 
154  U.  S,  421,  38  L.  ed,  1031,  14  Sup.  Ct, 
Rep.  1114. 

Due  process  requires  a  law  which  hears 
before  it  condemns,  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after 
trial.  A  judicial  proceeding  without  proc- 
ess is  a  travesty.  Due  procees  of  law  in 
judicial  proceeding*  means  notice  or  sum- 
mons by  which  a  party  is  tendered  bis  day 
in  court. 

Rouse.   H.  4  Co.  v,   Donovan,   104  Mieh. 
£39,  27   L.R.A.   617,  S3   Am.  St.   Rep.   457. 
62  N.  W.  359. 
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Tbe  supreme  court  of  Michigan  has  reco^ 
nized  in  numerous  cases  the  importance  to 
the  taxpayer  of  opportunity  for  review,  and 
set  aside   taxes   when   it  has  appeared 


that  this 


a  of  the  tax  law  bad  been 


disregarded. 

Auditor  General  v.  Chandler,  108  Mich, 
589,  66  N.  \\\  482 ;  First  Nat.  Bank  v.  St. 
Joseph,  46  Mich.  528,  9  N.  W.  838;  Wil- 
Hams  V.  Saginaw,  51  Mich.  120,  16  N.  W. 
260;  Peninsula  Iron  t  Lumber  Co.  v.  Crys- 
tal Falls  Twp.  80  Mieh.  610,  27  N.  W. 
086;  Caledonia  Twp.  v.  Rose,  91  Mich.  216, 
53  N.  W.  927. 

No  court  is  authorized  to  render  a  judg- 
ment or  decree  against  any  one.  or  against 
his  estate,  until  after  due  notice,  by  service 
of  process,  to  appear  and  defend. 

lIolling-iMorth  v,  Barbour,  4  Pet.  466,  T 
L.  ed.  922;   Windsor  v,   McVeigh,  93   U.  £ 


274. 


,   cd. 


Noyes 


Uillie 
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Mich.  C36.  32  N.  W.  872;  Prince  v.  Clark, 
81  Mich,  107,  4.'i  X.  W.  063;  Grand  Rapids 
V.  Poivevs.  80  Mich.  94,  14  L,R,A.  -108,  28 
Am.  St.  Roji.  270,  50  X.  W,  661;  Caledonia 
Twp.  V.  Rn>e,  supm. 

.Mr.  Harris  K.  Tlionias  arpued  the  cause, 
and  Mr.  Charles  W.  Nichols  Hied  a.  brief 
for  defendants  in  error: 

'Ibis  cmrt  hnx  deci<1<>.l  that  a  law  which 
I'riniiles  only  for  substituted  serviec,  where 
the  lax  cnn  be  tested-by  judicial  prjceod- 
ingfl.  is  due  process  of  law  within  the  14th 
.^mendment. 

Lent  V.  Tillson.  140  U.  S,  316.  35  L.  ed. 
410,   II   Sup.  Ct.   Rep.   825, 

l~his  court  has  also  held,  in  administra- 
tive proceedin;^.  that  tlie  law  complies  with 
the  14th  Amendment,  even  though  the  stat- 
ute docs  not  fix  the  time  and  place  of  hear 
)*g;.  and  the  only  notice  is  by  publicatioa. 
which  notice  fixes  the  time  and  place  of 
hearing. 

King  V.  Portland.  184  U.  S,  61,  46  L.  ed. 
431.  22  Sup.  Ct.  Rep,  290;  Glidden  v.  Har- 
rington. ISa  U.  S.  255.  47  L.  ed.  798,  2S 
Sup.  Ct,  Rep.  674;  Paulsen  v.  Portland.  141) 
U.  S.  30,  37  L.  ed,  637,  13  Sup.  Ct.  Rep. 
750. 

Where  life  and  liberty  are  involved,  due 
process  requires  that  there  be  a  regular 
course  of  judicial  proceeding,  which  implie* 
that  the  party  to  be  affected  shall  have  00- 
tice  and  an  opportunity  to  be  heard.  This 
requirement  applies  also  where  title  or  pos- 
session of  property  is  involved.  But  when- 
the  taking  of  property  is  the  enforcement  of 
a  fax,  tbe  proceeding  is  necessarily  less  for- 
mal, and  whether  notice  to  the  party  at  all 
is  necessary  may  depend  upon  the  charac- 
ter of  the  tax  and  the  manner  in  which  ill 
amount  is  determinable. 

Ilagar  v.  Reclamation  Dist.  No.  108.  Ill 
20*  V.  S. 
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U.  S.  708,  28  L.  Bd.  572,  4  Sup.  Ct.  Rep. 
663;  Kentucky  Railroad  Tax  Cases,  115  U. 
8.  322,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  67. 

The  levy  and  collection  of  taxes  are  not 
necessarily  judicial  proceedings;  and  the 
fact  that  the  state  has  permitted  them,  to 
some  extent,  to  be  administered  by  the 
courts,  does  not  make  it  necessary  that  such 
administration  should  be  according  to  strict 
judicial  technicalities. 

Den  ex  dem.  Murray  v.  Hoboken  Land  & 
Improv.  Co.  18  How.  282,  16  L.  ed.  376; 
Black,  Tax  Titles,  S  166. 

The  assessment  and  collection  of  taxes 
are  legislative  and  administrative,  saving 
only  the  fixing  of  a  valuation  upon  the 
property  assessed. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  710,  28  L.  ed.  572,  4  Sup.  Ct.  Rep. 
663. 

It  was  not  the  intention  that  the  14th 
Amendment  should  subvert  the  systems  of 
the  states  pertaining  to  general  and  special 
taxation;  and  the  Federal  courts  ought  not 
to  interfere  when  what  is  complained  of  is 
the  enforcement  of  the  settled  laws  of  the 
state,  applicable  to  all  persons  in  like  cir> 
cumstances  and  conditions,  but  only  when 
there  is  some  abuse  of  law  amounting  to 
confiscation  of  property  or  deprivation  of 
personal  rights. 

Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396, 
45  L.  ed.  914,  21  Sup.  Ct.  Rep.  644;  Detroit 
V.  Parker,  181  U.  S.  399,  45  L.  ed.  917,  21 
Sup.  Ct.  Rep.  624. 

Taxes  have  not,  as  a  general  rule,  in  this 
country  since  its  independence,  nor  in  Eng- 
land before  that  time,  been  collected  by  reg- 
ular judicial  proceedings.  The  necessities 
of  government,  the  nature  of  the  duty  to  be 
performed,  and  the  customary  usages  of  the 
people,  h-^ve  established  a  different  proce- 
dure, which,  in  regard  to  these  matters,  is 
and  always  has  been  regarded  as  due  proc- 
ess of  law. 

Kelly  V.  Pittsburgh,  104  U.  S.  80,  26 
L.  ed.  659. 

The  necessity  of  revenue  for  the  support 
of  government  does  not  admit  of  the  delay 
attendant  upon  proceedings  in  a  court  of 
justice,  and  they  are  not  required  for  the 
enforcement  of  taxes  or  assessment.  In 
judging  what  is  due  process  of  law  respect 
must  be  had  to  the  cause  and  object  of  the 
taking,  whether  under  the  taxing  power  or 
the  power  of  eminent  domain;  and,  if  found 
to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  due  process  of 
law;  but  if  found  to  be  arbitrary,  oppres- 
sive, or  unjust,  it  may  be  declared  not  to  be 
due  process. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  708,  709,  28  L.  ed.  572,  4  Sup.  Ct. 
Rep.  663. 
Sa  L.  ed. 


A  state  has  the  right  to  determine  the 
manner  of  levying  and  collecting  taxes,  and 
can  declare  that  the  particular  tract  of 
land  shall  be  chargeable  with  taxes,  no  mat- 
ter who  is  the  owner,  or  in  whose  name  it 
is  assessed  and  advertised. 

Witherspoon  v.  Duncan,  4  Wall.  217,  18 
L.  ed.  342. 

In  determining  whether  one  has  been  de- 
prived of  the  protection  of  due  process  of 
law,  the  court  will  be  governed  by  the  sub- 
stance, and  not  by  mere  form ;  and  it  is  not 
necessary  that  the  proceedings  should  be- by 
a  particular  mode,  but  only  that  there 
should  be  a  regular  course  of  proceedings  in 
which  notice  is  given  and  an  opportunity  to 
defend. 

Simon  v.  Craft,  182  U.  S.  436,  46  L.  ed. 
1170,  21  Sup.  Ct.  Rep.  836. 

In  the  imposition  of  special  taxes  for 
local  improvements,  notice  to  the  owner  at 
some  stage  of  the  proceedings,  and  opportu- 
nity to  defend,  are  essential.  But  laws  for 
the  assessment  and  collection  of  general 
taxes  stand  upon  a  somewhat  different  foot- 
ing, and  are  construed  with  the  utmost 
liberality. 

Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  ed 
74,  23  Sup.  Ct.  Rep.  20. 

And  even  in  cases  of  taxation  for  local 
improvements,  in  which  the  reasons  for  re- 
quiring personal  service  of  notice  are  much 
greater  than  in  the  collection  of  general 
taxes,  this  court  has  held  that  substituted 
service  by  publication  is  sufficient. 

King  V.  Portland,  184  U.  S.  61,  46  L.  ed. 
431,  22  Sup.  Ct.  Rep.  ^90;  Lent  v.  Tillson, 
140  U.  S.  316-328,  35  L.  ed.  419-426,  H 
Sup.  Ct.  Rep.  825.  See  also  Wright  v. 
Davidson,  181  U.  S.  371,  46  L.  ed.  900,  21 
Sup.  Ct.  Rep.  616;  Spencer  v.  Merchant,  125 
U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921;  Paulsen  v.  Portland,  supra;  Merchants 
&  M.  Nat.  Bank  v.  Pennsylvania,  167  U.  S. 
461,  42  L.  ed.  236,  17  Sup.  Ct.  Rep.  829. 

Where  the  assessors  gave  public  notice 
by  posting  for  all  persons  to  appear  before 
them  within  certain  periods  and  submit  a 
statement  of  their  personal  property  for 
taxation,  and  a  party  failed  to  do  so,  and 
was  assessed  for  property  he  did  not  own, 
it  was  held  that  he  had  had  sufficient  notice. 

Glidden  v.  Harrington,  189  U.  S.  255,  47 
L.  ed.  798,  23  Sup.  Ct.  Rep.  574. 

Where  the  state  seeks,  directly  or  by  au- 
thorization to  others,  to  sell  lands  for  taxes 
upon  proceedings  to  enforce  a  lien  for  the 
payment  thereof,  it  may  proceed  directly 
against  the  land  within  the  jurisdiction  of 
the  court;  and  a  notice  which  permits  all 
interested  who  are  so  minded,  to  ascertain 
that  it  is  to  be  subjected  to  sale  to  answer 
for  taxes,  and  to  appear  and  be  heard* 
whether  found  within   the  jurisdiction  or 
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not,  Is  due  process  of  law  within  the  14th 
Amendment  to  the  Constitution. 

Bells  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232-239,  33  L.  ed.  892-895,  10  Sup.  Ct. 
Rep.  533;  Den  ex  dem.  Murray  v.  Hoboken 
Land  &  Improv.  Co.  18  How.  282,  15  L. 
ed.  37G;  Davidson  v.  New  Orleans,  96  U. 
97,  98,  24  L.  ed.  616;  State  Railroad  Tax 
Cases,  92  U.  S.  614,  23  L.  ed.  673;  Cooley, 
Const.  Lim.  356;  Cooley,  Taxn.  47-53; 
T^igh  V.  Green,  193  U.  S.  92,  48  L.  ed.  629, 
24  Sup.  Ct.  Rep.  390. 

The  astuteness  of  judicial  refinement 
should  not  be  carried  to  an  extent  that  will 
render  tax  laws  inoperative,  and  add  to  the 
diflTiculties  of  collecting  taxes. 

De  Treville  v.  Smalls,  98  U.  S.  525,  25 
L.  ed.   175. 

If  the  law  makes  provision  for  the  pub- 
lication of  a  notice  in  a  form  and  manner 
reasonably  calculated  to  bring  the  proceed- 
ings to  the  knowledge  of  the  parties  who 
exercise  onlinaiy  diligence  in  looking  after 
their  intoiv.^t.H  in  the  lands,  it  is  all  tli't 
can  be  required. 

Cooh'V,  Taxn.  627. 

Mr.  .Tustice  Moody  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  Michigan.  That  court  rendered 
judinnent  for  the  defendants  in  error,  who 
were  the  original  plaintifTs.against  the  plain- 
tifT  in  error,  who  w^is  the  original  defendant, 
in  an  action  of  ejectment  to  recover  a  cer- 
tain lot  of  land.  The  defendant  was  at  one 
time  the  owner  of  tho  land  in  dispute,  but  it 
was  convpvcd  to  the  plaintiffs  by  a  deed 
given  in  pnrsuancr  of  a  sale  for  taxes.  The 
titli*  to  the  land  dc|U'nds  upon  the  validity 
of  th"  tax  title,  which  was  upheld  by  the 
court  below.  The  issue  in  this  court  is  nar- 
rowed to  the  question  whether  the  sale  of 
the  land  for  the  enforcement  and  collection 
of  the  taxes,  which  it  is  conceded  were  duly 
levied,  violated  the  due  process  of  law  guar- 
anteed by  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 

The  method  in  Michigan  of  the  assessment 
and  collection  of  taxes  on  real  property  is 
as  follows:  On  or  before  the  3d  Monday  in 
May  the  supervisor  of  the  township  makes  a 
tax  roll,  on  which  each  parcel  of  real  prop- 
erty is  described,  and  the  name  of  its  owner, 
if  known,  set  opposite.  The  supervisor  then 
estimates  the  true  cash  value  of  the  prop- 
erty. On  the  Tuesday  next  following  the  3d 
Monday  of  May  the  supervisor  submits  his 
assessment  roll  to  a  board  of  review  for 
correction  and  approval.  On  the  4tli  Mon- 
day of  May  and  the  day  following  the  board 
sits,  and,  at  the  request  of  any  taxpayer, 
•has  the  power  to  correct  the  assessment  on 
his  property.  The  members  of  the  board 
3^9 


have  authority  to  administer  the  oath  and 
to  examine  witnesses.  The  assessment  roll 
is  then  finally  made  up  and  certified.  The 
supervisor  then  proceeds  to  assess  taxes  in 
accordance  with  the  assessment  roll,  and 
from  the  1st  day  of  December  following  they 
become  a  lien  upon  the  property  until  pay- 
ment. Act  20G  of  the  l^ws  of  1893  provides 
for  *the  enforcement  and  collection  of  delin-[41i] 
quent  taxes  by  sale.  All  lands,  the  taxes 
upon  which  have  remained  unpaid  for  a  year, 
after  the  lands  have  l>een  returned  to  the 
auditor  general  or  the  county  treasurers  as 
delinquent,  are  declared  to  be  subject  to  sale 
in  satisfaction  of  the  tax  lien.  The  law 
provides  (I  61)  that  "as  soon  as  prac- 
ticable after  the  1st  day  of  June  .  .  . 
the  auditor  giMicral  shall  prepare  and  file  in 
the  ollice  of  the  county  clerk  ...  a  pe- 
tition addressed  to  the  circuit  court  for 
said  county,  in  chancery,  stating  therein, 
by  apt  reference  to  lists  or  schedules  an- 
nexed tl'.t :  I'to,  a  description  of  all  lands  in 
such  county  upon  which  taxes  have  remained 
unpaid  for  more  than  one  year  prior  to 
.  .  .  the  1st  day  of  May  of  the  year  in 
which  the  petition  is  filed,  and  the  total 
amount  of  such  taxes.  .  .  .  Such  peti- 
tion shall  pray  a  decree  in  favor  of  the 
state  of  Michigan  against  said  land  for  the 
payment  of  the  several  amounts  so  s|)ccified 
therein,  and,  in  default  thereof,  that  such 
lands  be  sold."  The  petition  is  then  entered 
in  ''a  substantial  record  book,"  with  a  list 
of  the  lands  and  the  taxes  upon  them.  The 
circuit  judge  thereupon  makes  an  order  that 
the  ))ftition  will  be  brought  to  hearing  and 
decree  at  a  time  and  place  named,  at  which 
all  ])or«uns  interested  who  desire  to  contest 
the  lien  of  the  state  may  appear  and  file 
their  objections ;  and  that,  in  default  of  ap- 
pearance, a  decree  as  prayed  for  will  be  en- 
tered. The  ])etition,  with  the  order  thereon, 
must  then  be  published  at  least  once  a  week 
for  four  weeks  next  prior  to  the  time  fixed 
for  hearing,  in  some  newspaper  publishtni 
and  circulating  in  the  county,  to  be  desig- 
nated by  the  auditor  general.  If  there  is 
no  such  newspaper,  or  none  such  can  be  se- 
cured, the  petition  and  order  must  be  print- 
ed and  furnished  to  each  voter  in  the  coun- 
ty, and  copies  posted  in  three  public  places 
in  each  township.  The  foregoing  publication 
is  declared  by  the  law  to  be  "equivalent  to  a 
personal  service  of  notice  on  all  persons 
who  are  interested  in  the  lands  specified  in 
such  petition,  of  the  filing  thereof,  of  all 
proceedings  thereon,  and  of  the  sale  of  the 
lands  under  the  decree,  and  shall  give  the 
court  jurisdiction"  'to  proceed  to  a  decree.[4111 
An  appeal  to  the  supreme  court  may  be 
taken  by  either  party.  On  the  1st  Monday 
of  December  following,  the  county  treasurer 
begins  to  make  the  sales  decreed  by   the 
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court,  must  report  them  to  the  clerk  of  the 
court,  and  eight  days  after  the  sales  are  re- 
ported to  the  clerk  of  the  court  are  given 
for  objections  to  the  sale,  which  may  be  set 
aside  as  is  the  practice  in  cases  of  sales  in 
equity  on  the  foreclosure  of  mortgages.  The 
sale  is  then  confirmed,  subject  to  a  right  of 
redemption,  which  may  be  exercised  at  any 
time  within  one  year  from  the  sale.  The 
sale,  however,  may  be  set  aside  within  one 
year  after  the  owner  has  notice  of  the  sale, 
if  the  taxes  have  been  paid  or  the  property 
was  exempt. 

The  sale  in  the  case  at  bur  was  made  aft- 
er proceedings  which,  in  all   respects,  con- 
fonned  to  the  statute.    The  single  objection 
made  in  behalf  of  the  plaintiff  in  error  is  that 
the  statute  denies  to  him,  then  bein^i:  a  resi- 
dent of  the  state,  the  due  process  of  law  re- 
quired by  the  Constitution,  in  that  it  sub- 
stitutes  notice   by   publication   of   tlie   pro- 
ceeding's  for  sale   for   personal  service.     It 
has  been  shown  that  the  Michigan  law  pro- 
vides a  board  of  review,  which  holds  sessions 
on  days  fixed  by  the  law,  where  every  per- 
son whose  property  is  on  the  provisional  as- 
sessment roll  submitted  by   the  supervisor 
may  be  heard  to  correct  the  assessment.    It 
would  seem  that  this  opportunity  for  hear- 
ing, coupled  with  tiie  provision  for  setting 
aside  the  sale  within  one  year  after  notice 
of  it,  which  has  been  stated,  satisfies  the  re- 
quirement of  due  process  of  law  made  by 
the    14th   Amendment,   and    that   the   state 
may  be  left  to  enforce  the  collection  of  the 
taxes  as  it  chooses.     But  we  pass  this  qu(>s- 
tion  without  deciding  it,  simply   observing 
that,  in  Winona  &  St.  P.  Land  Co.  v.  Min- 
nesoU,  159  U.  S.  52G,  40  L.  ed.  247,  IC  Sup. 
Ct.  Rep.  83,  it  was  said,  p.  537,  that  the 
14th  Amendment  was  not  violated  "if  the 
owner  has  an  opportunity  to  question  the 
validity  or  the  amount  of  it  either  before 
that  amount  is  determined  or  in  subsequent 
proceedings  for  its  collection."     If  it  be  as- 
sumed that  the  delinquent  taxpayer,  who  has 
already  had  an  opportunity  to  be  heard  up- 
l8]on  the  assessment  of  the  *tax  u|)on  his  prop- 
erty,  is   entitled   to   further  notice   of   the 
pendency  of  proceedings  to  sell  the  land  in 
satisfaction  of  the  tax  lien,  then  the  stat- 
ute before  us  requires  a  sulTicient  notice.    It 
is  no  objection  that  the  notice  was  only  by 
publication.     In  the  case  of  Leigh  v.  Green, 
193  U.  S.  79,  48  L.  ed.  623,  24  Sup.  Ct.  Rep. 
390,  a  case  of  publication,  the  authorities 
were    reviewed,    and    it   was   said,    p.    92: 
"Where  the  state  seeks  directly,  or  by  au- 
thorization to  others,  to  sell  land  for  taxes 
upon  proceedings  to  enforce  a  lien  for  the 
payment   thereof,   it  may   proceed   directly 
against  the  land  within  the  jurisdiction  of 
the  court,  and  a  notice  which  permits  all  in- 
terested, who  are  'so  minded,'  to  ascertain 
5S  li.  ed. 


that  it  is  to  be  subjected  to  sale  to  answer 
for  taxes,  and  to  appear  and  be  heard, 
whether  to  be  found  within  the  jurisdiction 
or  not,  is  due  process  of  law  within  the  14th 
Amendment  to  the  Constitution.*'  More- 
over, the  case  at  bar  cannot  be  distin- 
guished from  Winona  &.  St.  P.  Land  Co.  v. 
Minnesota,  supra.  There  a  statute  similar 
to  the  one  now  before  us  was  held  to  aiTord 
due  process  of  law.  The  only  distinction 
suggested  is  that  the  Minnesota  sUitute 
fixed  more  definitely  than  the  Michigan 
statute  the  time  of  filing  the  petitidii.  of 
making  the  order  for  hearing,  and  of  the 
hearing  itself.  But  those  times  are  fixed 
with  sufiicient  certainty  here.  The  owiirr  of 
property  whose  taxes,  duly  as^rssed,  have 
remaitu'd  unpaid  for  more  than  one  year, 
must  be  held  to  the  know  Inlijo  that  pro- 
ceeding's for  sale  are  liable  to  '.»e  h^jvun  as 
soon  as  practicable  after  the  1st  day  of  .Iiin<\ 
and  that  the  law  contemplates  that  they  w  ill 
he  i'n<!«Ml  hefor*'  December  1,  when  the  sales 
will  be  made  by  the  county  treasurer.  The 
piocoedings  are  inscribed  on  the  public  rec- 
ords and  (»therwise  made  notorious.  If  he 
exercises  dne  vigilance,  he  cannot  fail  to 
learn  of  their  pendency,  and  that  full  op- 
portunity to  defend  is  afTorded  to  him. 
I'his  satisfies  the  demands  of  due  j>rocess  of 
law,  and  the  judgment  is  ailirmed. 


•CAROLYN  FOSTER  STICKNEY,  as  Execu-[41t) 
trix,  and  Robert  I.  Jenks  and  Jcdm  G. 
Hannah,  as  Executors  of  the  Last  Will 
and  Testament  of  Joseph  Slicknt-v,  De- 
ceased, and  Carolyn  Foster  Stickin'V,  In- 
dividually and  as  Widow  and  Devisee, 
Plflfs.  in  Err., 

V. 

OTTO   KELSEY,   Comptroller  of   the   State 

oif  New  ^'ork. 

(See   S.   C.   Reporter's  ed.   419-422.) 

Error  to  stnto  court —  «o<>|io  of  review  — 
non-Federnl  questions. 

1.  Assignments  of  error  which  simply  al- 
lege in  various  forms  that  the  state  court 

Note. — As  to  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note  to 
Apex  Transp.  Co.  v.  Garbade,  02  L.R.A. 
513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Missouri 
ex  rel.  Hill  y.  Dockery,  d3  L.R.A.  571. 
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erred  in  its  decision  of  the  cause  present 
no  Federal  question  for  consideration  by  tlie 
Supreme  Court  of  the  United  States  on  a 


writ  of  error  to  the  state  court. 
Error  to  state  court  — Federal  question 
—  necessity  of  decision  below. 

2.  The  decision  of  a  state  court  will  not 
be  deemed  to  present  a  question  respecting 
due  process  of  law  which  will  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States,  on  the  theory  that  such  de- 
cision gave  retroactive  effect  to  a  statute 
passed  since  the  argument  of  the  appeal  be- 
fore the  state  court,  where  the  language  of 
the  court*s  opinion  may  equally  well  be 
interpreted  as  a  declination  to  pass  upon  a 
question  not  necessary  to  the  decision, 
which  had  been  set  at  rest  for  the  future  by 
legislation. 

[No.  196.] 

Submitted  March  20,  1908.     Decided  April 

6,  1908. 

IN  ERROR  to  the  Surrogates'  Court  in 
and  for  the  County  of  New  York  in  tho 
State  of  New  York,  to  review  a  judgment 
imposing  a  transfer  tax  upon  property  de- 
vised by  will,  entered  pursuant  to  the  man- 
date of  the  Court  of  Appeals  of  that  state, 
which  affirmed  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  First  De- 
partment, which  had  in  turn  affirmed  the 
order  of  the  Surrogates'  Court,  fixing  such 
tax.    Dismissed  for  want  of  jurisdiction. 

See  same  case  below  in  Appellate  Divi- 
sion, 110  App.  Div.  294,  97  N.  Y.  Supp.  330; 
in  Court  of  Appeals,  185  N.  Y.  107,  77  N. 
E.  993. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Mitchell  submitted  the 
cause  for  plaintiffs  in  error. 

Mr.  David  B.  Hill  submitted  the  cause 
for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  a  surrogates' 
court  of  the  state  of  New  York.  The  judg- 
ment brought  under  review  was  entered  in 
obedience  to  a  judgment  of  the  court  of  ap- 
peals of  that  state.  The  judgment  imposed 
a  transfer  tax  upon  certain  real  property 
devised  by  the  will  of  Joseph  Stickney,  de- 
ceased. The  tax  was  properly  assessed  if 
an  act  purporting  to  be  passed  on  March 
16,  1903  (1  Sessions  Laws  of  1903,  p.  165), 
was  a  duly  enacted  law  of  the  state.  It 
appears  that,  by  the  Constitution  of  the 
state,  laws  of  the  nature  of  this  one  require 
for  their  due  enactment  a  majority  vote  in 
each  legislative  chamber  when  three  fifths 
of  the  members  are  present.  The  presiding 
officers  of  both  branches  of  the  legislature, 
in  certifying  that  this  bill  was  duly  passed 
S$4 


by  a  majority  vote,  failed  to  certify  that 
three  fifths  of  the  members  were  then  pres- 
ent. *The  defendant  in  error  was  permitted. [4S6] 
over  the  objection  of  the  plaintiffs  in  error, 
to  prove  that  the  journals  of  the  two  houses 
showed  that  the  requisite  number  of  mem- 
bers were,  in  point  of  fact,  present.  This  the 
court  of  appeals  held  to  be  sufficient  to  show 
that  the  statute  was  validly  enacted.  The 
first  five  assignments  of  error  in  this  court 
simply  allege  in  various  forms  that  the 
court  of  appeals  erred  in  its  decision  of  the 
cause.  These  assignments  may  be  summa- 
rily overruled  upon  the  plain  ground  that 
they  present  no  Federal  question.  It  must 
not,  however,  be  understood  that  we  inti- 
mate that  any  form  of  assignment  would 
have  given  this  court  the  authority  to  re- 
view the  determination  of  the  highest  court 
of  a  state  of  the  proper  method  of  proving 
the  existence  of  its  own  laws.  South  Otta- 
wa V.  Perkins,  94  U.  S.  2C0,  24  L.  ed.  154; 
Atlantic  k  G.  R.  Co.  v.  Georgia,  98  U.  S. 
359,  25  L.  ed.  185;  Post  v.  Kendall  County, 
105  U.  S.  667,  26  L.  ed.  1204;  Re  Duncan 
(Duncan  v.  McCall)  139  U.  S.  449,  35  L.  ed. 
219,  11  Sup.  Ct.  Rep.  573;  Wilkes  County 
V.  Coler,  180  U.  S.  506,  45  L.  ed.  642,  21 
Sup.  Ct.  Rep.  458. 

There  is,  however,  a  sixth  assignment  of 
error.  For  its  understanding  it  is  neces- 
sary to  make  a  further  statement  of  facts. 
When  certified  copies  of  the  journals  of  the 
two  houses  were  offered  in  evidence,  for  the 
purpose  of  showing  that,  at  the  time  of  the 
passage  of  the  bill,  three  fifths  of  the  mem- 
bers were  in  fact  present,  notwithstanding 
the  omission  of  the  presiding  officers  to 
certify  to  their  presence,  counsel  for  plain- 
tiffs in  error  made  the  following  objection: 
"I  object  on  the  ground  that  the  paper  of- 
fered is  incompetent,  irrelevant,  and  imma- 
terial; that  the  original  journal,  if  pro- 
duced, is  not  a  record,  either  at  common 
law  or  by  the  statute,  and  cannot  be  intro- 
duced in  evidence,  and  cannot  be  resorted 
to  by  the  court  for  the  purpose  of  either 
validating  or  impeaching  any  law;  and 
that  the  legislative  law  makes  the  certifi- 
cates of  the  presiding  officers  conclusive  evi- 
dence as  to  whether  the  majority  were  pres- 
ent or  three  fifths,  and  the  conclusive  evi- 
dence is  that  there  was  only  a  majority 
present,  and  not  three  fifths."  The  objec- 
tion was  overruled,  the  evidence  was  ad- 
mitted, and  an  exception  was  taken.  It  will 
be  observed  that  no  objection  ^was  taken[4il] 
that  the  original  journals  were  not  pro- 
duced, but  only  that,  if  produced,  they  were 
not  admissible  to  add  to  or  vary  the  certifi- 
cates of  the  presiding  officers,  which  were 
conclusive  as  to  the  numbers  present.  The 
judgment  of  the  surrogate,  which  was  in 
writing,  and  of  the  appellate  division  of  the 
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supreme  court,  proceeded  upon  this  view  of 
the  objection,  and  treated  the  question  ex- 
actly as  if  the  original  journals  had  been 
offered.  But  the  judgment  of  the  court  of 
appeals  indicates  that  there  it  was  objected, 
for  the  first  time,  as  fa^  as  the  record  dis- 
closes, that  the  original  journals  were  not 
produced,  and  that  the  certified  copies  were 
not  competent  evidence  of  their  contents. 
The  inference  that  such  a  question  was 
raised  can  only  be  drawn  from  the  conclud- 
ing part  of  the  opinion.  After  deciding 
that  the  presence  of  the  requisite  number 
of  members  could  be  proved  by  recourse  to 
the  journals,  and  that  the  journals  showed 
the  fact,  the  court  said:  "It  is  contended, 
however,  that  the  authenticity  of  the  jour- 
nals of  the  legislature,  certified  copies  of 
which  were  put  in  evidence,  was  not  estab- 
lished, and  that,  with  the  failure  of  any 
original  record,  certified  extracts  therefrom 
were  not  competent.  Without  expressing 
any  opinion  on  this  objection,  it  is  suffi- 
cient to  say  that  the  question  has  now  been 
set  at  rest  by  the  enactment,  since  the  ar- 
gument of  the  appeal,  of  chapter  240  of  the 
Laws  of  1906,  which,  in  express  terms,  de- 
clares the  printed  copies  to  be  the  original 
journals  of  the  two  houses,  and  makes  them, 
or  copies  thereof,  competent  evidence  when 
certified  by  the  respective  clerks  of  the  sen- 
ate and  assembly."  [186  N.  Y.  108,  77  N. 
E.  994.]  A  motion  for  rehearing  was  made 
and  denied.  Based  upon  this  part  of  the 
opinion,  a  supposed  Federal  question  is  al- 
leged in  the  sixth  assignment  of  error  in 
this  court,  which  is  as  follows: 

"6.  That  the  said  court  of  appeals  of  the 
state  of  New  York  erred  in  holding  and  de- 
ciding that  the  motion  for  reargument  and 
for  a  hearing  on  the  validity  and  effect 
of  chapter  240  of  the  Laws  of  1906  should 
be  denied;  by  reason  of  which  denial  the 
said  court  of  appeals  has,  in  effect,  held: 
4SS]  *"(a)  that  chapter  240  of  the  laws  of 
1906  should  be  construed  to  have  a  retro- 
active effect,  and 

''(b)  that  such  construction  would  not  be 
in  violation  of  the  14th  article  of  the 
Amendments  to  the  Constitution  of  the 
United  States,  and 

"(c)  would  not  impose  and  exact  a  tax 
without  due  notice  and  without  due  process 
of  law,  and 

"(d)  that  the  state  would  not,  by  such 
act  and  such  construction  thereof,  deprive 
the  plaintiffs  in  error  of  property  without 
due  notice  and  without  due  process  of  law; 
each  of  these  grounds  having  been  stated 
in  the  notice  of  said  motion  by  the  plain- 
tiffs in  error,  who  then  and  there  insisted 
upon  their  constitutional  rights  in  such  re- 
spects as  soon  as  the  occasion  arose." 

We  do  not  intend  to  intimate  that,  if  the 
5S  li.  ed. 


words  of  the  opinion  were  capable  of  the 
meaning  which  is  attributed  to  them  in  this 
assignment  of  error,  there  would  have 
been  shown  any  violation  of  the  14th 
Amendment.  League  v.  Texas,  184  U.  S. 
150,  40  L.  ed.  478,  22  Sup.  Ct.  Rep.  476. 
But  we  think,  in  view  of  the  fact  that  when 
the  copies  of  the  journals  were  offered  in 
evidence  no  objection  had  been  made  that 
the  originals  were  not  produced,  the  lan- 
guage of  the  court  may  quite  as  naturally 
be  interpreted  as  a  declination  to  pass  on 
a  question,  not  necessary  to  the  decision, 
which  had  been  set  at  rest  for  the  future 
by  legislation.  The  best  that  can  be  said 
for  the  plaintiffs  in  error  is  that  the  action 
of  the  court  was  ambiguous.  We  resolve 
the  ambiguity  against  the  parties  complain- 
ing, who  are  bound  to  show  clearly  that  a 
Federal  right  was  impaired,  rather  than 
misuse  our  ingenuity  to  spell  out  a  Fed- 
eral question  to  aid  a  defense  which  is  mere- 
ly technical  and  destitute  of  substantial 
merit. 

It  docs  not  therefore  appear  that  the 
judgment  under  review  was  based  upon  the 
decision  of  any  Federal  question.  Bachtel 
v.  Wilson.  204  U.  S.  30,  61  L.  ed.  357,  27 
Sup.  Ct.  Rep.  243. 

The  writ  of  error  is  dismissed. 


•SHA\VNEE  COMPRESS  COMPANY,  the[4Ml 
Gulf   Compress   Company,  T.   F.   Stubbs, 
et  al.,  Appts., 

V. 

NEIL  P.  ANDERSON,  B.  L.  Anderson,  and 
Morris  £.  Burney,  Copartners  as  Neil  P. 
Anderson  &  Company,  and  F.  £.  Ander- 
son, M.  D.  Anderson,  and  W.  L.  Clayton, 
Copartners  as  Anderson,  Clayton,  &  Com- 
pany. 

(See  S.  C.  Reporter's  ed.  423-435.) 

Appeal  —  from  territorial  supreme  court 

—  scope  of  review. 

1.  In  reviewing  a  decree  of  a  territorial 
supreme  court,  which  reversed  the  decree  of 
the  trial  court  in  a  suit  to  cancel  a  cor- 
porate lease,  the  Federal  Supreme  Court  is 
confined,  as  was  the  court  below,  to  deter- 
mining whether  there  was  some  evidence 
supporting  the  findings  of  the  trial  court, 
and  whether  the  facts  found  were  adequate 
to  sustain  the  legal  conclusions. 

Note. — As  lo  monopolies  generally — see 
notes  to  Fowle  v.  Park,  33  L.  ed.  U.  S. 
67,  and  United  States  v.  Trans -Missouri 
Freight  Asso.  41  L.  ed.  U.  S.  1008. 

On  illegal  trusts  under  modern  anti-trust 
laws — see  note  to  Whit  well  v.  Continental 
Tobacco  (Do.  64  L.R.A.  689. 

As  to  contracts  in  partial  restraint  of 
trade,  aa  affected  by  modem  anti-trust  acts 
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Monopoly  — restraint  of  trade  — lease  of 
entire  corporate  propert.v. 

2.  An  Oklahoma  compress  company, 
though  financially  embarrassed,  cannot  lease 
its  entire  property  and  good  will  to  a  forei.£pi 
corporation,  with  a  covenant  to  lond  its 
assistance  to  discourage  competition  against 
its  tenant,  and  to  refrain  from  enga.i'ing  in 
the  business  of  compressing  cotton  within  50 
miles  of  any  plant  operated  by  the  tenant, 
whore  such  lease  is  executed  in  pursuance 
of  a  plan  to  assemble  under  one  management 
or  ownership  the  compression  business  in 
the  cotton-producing  states. 


APPEAL  from  the  Supreme  Court  of  tlie 
Territory  of  Oklahoma  to  review  a  de- 
cree which  reversed  a  decree  of  the  Dis- 
trict Court  of  Pottawatomie  county,  in 
that  territory,  in  favor  of  defendants  in 
a  suit  by  minority  stockholders  to  can- 
cel a  lease  of  the  corporate  property,  and 
remanded  the  cause,  with  a  direction  to 
render  judgment  for  the  plaintiffs.  Af- 
firmed. 

See  same  case  below,    17   Ok  la.   231,  87 
Pac.  316. 


[No.  140.] 


Statement  by  Mr.  Justice  McKcnna: 
This    suit   was    brought    in    the   district 
court  of  the  county  of  Pottawatomie,  terri- 
Argued  March  2,  3,  1908.    Decided  April  13,    tory  of  Oklahoma,  by  appellees  as  stockhold- 

1908.  ers    of    the    Shawnee    Compress    Coni)iany 

— see  ease  note  to  Lanyon  v.  Garden  City 
Sand  Co.  9  L.R.A.(N.S.*)   44G. 

As  to  tlie  validity  of  a  stipulation  to  dis- 
continue or  not  to  engage  in  a  particular 
business,  when  not  ancillary  to  a  lawful 
contnict — see  ease  note  to  Clemnions  v. 
Meadows,  6  L.U.A.(N.S.)   847. 


Validity  of  agreement  not  to  compete,  an- 
<'illary  to  sale  or  lease  of  property,  as  af- 
fected by  covenantee's  purpose  to  procure 
a  nuinopoly. 

riu'  variety  of  considerations  which  have 
«,'o\('rned  tlie  disposition,  in  the  cases  fol- 
lowing, of  the  question  under  discuss  on, 
se<Mns  to  preclude  the  statement  of  any  gen- 
eral principle  as  deducible  therefrom. 
While  an  attempt  has  been  made  herein  to 
group  the  eases  with  reference  to  the  ration- 
ale of  decision,  for  the  purpose  of  sliowing 
the  extent  to  which  the  decision  is  based 
upon  common -law  principles,  or  the  extent 
to  wliieh  it  is  inlluenced  by  anti-monopoly 
statutes,  it  is  not  always  possible,  as  ap- 
pears from  the  comment  in  the  principal 
ease  n]»on  tlie  decision  of  the  court  below, 
to  dctiTuiine  the  exact  ground  on  which 
the  judgment  is  based. 

The  test  now  generally  applied  is 
whether  the  restraint  is  such  as  is  nec- 
essary to  aflord  a  fair  protection  to  the  in- 
t<»rests  of  the  party  in  whose  favor  it  is 
given,  and  not  such  as  to  interfere  with  the 
interests  of  the  public.  Among  recent 
cases  involving  the  validity  of  restrictions 
upon  competition  in  connection  with  the 
sale  of  a  business,  in  which  this  test  is  ap- 
plied, may  be  cited  Roberts  v.  Lemont,  73 
Neb.  365,  102  N.  W.  770;  Cottington  v. 
Swan,  128  Wis.  321,  107  N.  W.  336;  My 
Laundry  Co.  ▼.  Schmeling,  129  Wis.  697, 
109  N.  W.  540. 

In  Davis  v.  A.  Booth  &  Co.  66  C.  C.  A. 
269,  131  Fed.  31,  it  was  held  that  an  agree- 
ment accompanying  the  sale  of  the  business 
of  a  corporation,  that  it  and  its  stockhold- 
ers would  not  again  engage,  during  the  next 
ten  years  in  tne  territory,  or  immediate 
vicinity  of  the  territory,  in  a  business  simi- 
lar  to  that  dealt  in  by  the  selling  corpora- 
866 


tion,  if  tested  by  the  rule  that  such  a  stipu- 
lation is  valid  if  it  goes  no  further  than  to 
support  and  protect  the  interest  transferred 
by  the  contract  of  sale,  was  valid  and  oblig- 
atory, although  it  appeared  that  the  pur- 
chaser had  also  acquired  other  plants  and 
stocks  to  an  extent  that  tended  to  create 
8  power  to  monopolize  the  fish  market. 

In  United  States  Chemical  Co.  v.  Provi- 
dent Chemical  Co.  64  Fed.  946,  a  lease  of 
the    plant   of    a    company    engaged    in    the 
manufacturer  of  bone  tartar,  containing  a 
covenant  on  the  part  of  the  lessor  not  to.en- 
gage    in    the    manufacture   of    bone    tartar 
during  its  continuance,   for  a  rental   largj 
enough  to  cover  not  only  the  actual  rental 
value  of   the   land  and   buildings,   but   the 
profits  derived  from  the  business  conducted 
on   the  premises,   was  held  valid,   although 
it   appeared  that  it  was   the    intention   to 
remove    the    lessor's   competition    from    the 
market,  upon  the  ground  that  the  stipula- 
tion in  question  was  ineffectual  to  create  a 
monopoly  or  even  to  confer  a  dominating 
contr«)l  over  the  trade  in  bone  tartar,  that 
the    restraint    imposed    was   only    commen- 
surate with  the  fair  protection  of  the  busi- 
ness sold,  and  that  the  tendency  of  such  t 
contract    to    create    a    monopoly    was   less 
harmful    than    a    restriction    of    the    right 
upon  the  transfer  of  a  business,   to  enter 
into  such  a  covenant  as  would  adequately 
protect  the  purchaser,  would  be. 

In  Trenton  Potteries  Co.  v.  Oliphant,  58 
N.  J.  Eq.  607,  46  L.RA.  255,  78  Am.  St 
Rep.  612,  43  Atl.  723,  where,  simultaneously 
with  the  purchase  of  a  business,  the  ven- 
dors of  which  bound  themselves  not  to  en- 
gage in  the  same  business  within  a  certain 
territory  for  a  period  of  fifty  years,  the 
purchaser  also  acquired  by  purchase  four 
other  concerns  engaged  in  the  same  line  of 
business,  each  vendor  entering  into  a  sim- 
ilar contract  not  to  engage  in  a  competiti^'e 
business,  it  was  held  that,  although  con- 
tracts to  restrain  and  limit  competition  in 
the  production  of  some  commodity  in  the 
manufacture  and  sale  of  which  the  public 
have  an  interest  are  repugnant  to  public 
policy,  a  restraint  or  limit  upon  competition 
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against  appellants,  to  cancel  a  lease  made 
by  the  Shawnee  Compress  Company  to  the 
Gulf  Compress  Company. 

The  original  petition  alleged  that  the 
compress  companies  were  respectively  cor- 
porations of  Oklahoma  and  the  state  of  Ala- 
bama; that  the  plaintiffs,  appellees  here, 
wore  minority  stockholders  of  the  Shawnee 
Company;  that  certain  of  the  stockholders 
of  the  Shawnee  Company,  claim  in  ^r  to  be  its 
officers,  "conceived  the  idea  of  leasinjj  the 
entire  property  and  business  of  said  com- 
pany, to;;ether  with  its  good  will  and  the 
right  to  the  business  thereof  to  said  defend- 
ant,  (Iiilf  Compress  Company,  a  foreign  cor- 
I24]poration;"  that  subswiuently  the  •same 
stockholdors,  claiming  to  be  the  directo^:s  of 
the  corporation,  in  certain  meetings  and  by 


certain  resolutions,  oxccut-d  the  purpose. 
These  meetings  were  alleged  to  be  invalid 
as  not  being  in  conformity  with  the  by- 
laws, and  that  the  proceedings  therein  were 
"wholly  illegal  and  beyond  the  powers  and 
authority  of  the  said  stockholders  and  di- 
rectors of  said  corporation;*'  that  the  cor- 
poration was  organized  to  construct  and  op- 
erate a  cotton  compress  in  the  city  of  Shaw- 
nee, and  that  its  officers  and  stockholders 
were  not  authorized  to  execute  a  lease  for 
a  i)eriod  of  years,  vesting  in  another  and 
foreign  corporation  the  rights,  duties,  and 
business  of  the  company,  and  that  the  lease 
was  void  as  against  the  rights  of  iiluinHlTH, 
being  minority  stockholders  of  the  eom- 
pany.  A  copy  of  the  lease  was  attached  to 
the  petition. 


may  result  from  contracts  which  the  courts 
are  bound  to  enforce;  so  that,  in  the  ab- 
sence of  legislative  prohibition,  the  courts 
would  be  obliged  to  recognize  and  enforce 
contracts  for  the  purchase  by  an  individual 
manufacturer  of  the  business  of  his  com[)et- 
itnr:*.  <'ven  to  the  last  one,  although  such 
purchases  tend  to  eliminate  competition,  and 
the  last  purchase  would  completely  oxclu'Ie 
it,  at  least  for  a  time.  In  discussing  the 
particular  phase  of  the  question  which 
forms  the  subject  of  this  note,  the  court 
said:  **Each  sale  and  each  incidental  con- 
tract against  competition  arc,  for  reasons 
before  given,  unobjectionable.  Are  they 
rendered  objectionable  by  the  fact  that,  be- 
ing simultaneously  made,  they  excluded 
from  engaging  in  the  business  of  manufac- 
turing sanitary  pottery  ware  so  large  a  pro- 
portion of  those  previously  engaged  in  that 
manufacture?  .  .  .  Ine  contracts  in 
question  were  not  intended  to  withdraw, 
and  do  not  appear  to  have  withdrawn,  from 
work,  a  single  workman  in  that  industry. 
They  restrain  a  comparatively  small  num- 
ber of  capitalists  who  had  previously  em- 
ployed their  capital  in  such  manufacture, 
from  continuing  so  to  do.  The  entire  cap- 
ital of  the  country,  except  theirs,  is  free  to 
be  employed  in  the  manufacture.  There 
seems  no  ground  for  the  claim  that  we 
should  refuse  to  en  fore?  res])ondents*  con- 
tracts by  injunction,  when  t]»e  proofs  fur- 
nish no  reason  for  the  belief  that  the  pub- 
lic will  suffer  if  they  are  held  to  their 
bargains.  The  contemporaneous  contracts 
were  all  made  as  incidental  to  the  sale  and 
purchase  of  competing  concerns  engaged  in 
the  manufacture  of  sanitary  pottery  ware. 
They  were,  as  we  have  seen,  reasonably  ap- 
propriate to  the  protection  of  the  purchaser 
in  each  case.  While  contracts  to  restrain 
or  limit  competition  in  the  production  of 
that  ware  may  be  repugnant  to  the  public 
interest,  such  a  restraint  or  limit  may  re- 
sult from  contracts  which  the  courts  are 
bound  to  enforce." 

In  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I. 
484,  23  L.R.A.  639,  49  Am.  St.  Rep.  784, 
28  Atl.  973,  it  was  held  that  the  issuance  of 
an  injunction  against  the  violation,  by  a 
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manufacturer  who  for  mutual  advantage 
unites  with  other  manufacturers  of  the 
same  product  in  a  combination  of  stocks, 
machinery,  accounts,  and  good  will,  and 
the  formation  of  a  corporation  to  operate 
the  combined  business,  of  his  agrei'uiont  n:.t 
to  re-engage  individually  in  the  business, 
cannot  be  prevented  on  the  ground  that  the 
contract  tends  to  create  a  monopoly. 

While  it  is  universally  concede<l  that  pub- 
lic interest  demands  that  a  sell(*r  shall  l>e 
free  to  enter  into  such  covenants  as  will 
adequately  protect  the  purchaser,  as  well 
as  that  comi>etitiou  should  continue,  some 
di/Terencc  of  opinion  appears  to  exist  as  to 
whether  interference  with  the  interests  of 
the  public  begins  at  the  point  where  pro- 
tection of  the  purchaser  ends. 

4n  Harding  v.  American  Glucose  Co.  182 
llW  551,  64  L.n.A.  738,  74  Am.  St.  Rep. 
180,  55  X.  E.  677  (writ  of  error  dismissed 
in  187  U.  S.  651,  47  L.  ed.  349,  23  Sup.  Ct 
Rep.  841),  it  was  held  that  where  the  seller 
of  a  business  agreed  not  to  re-engage  therein 
during  the  period  of  twenty-five  years,  with- 
in a  radius  of  1,500  miles  of  the  citv  of 
Chicago,  and  the  evidence  tended  to  show 
that  the  manufacture  in  question  could  only 
be  carried  on  successfully  within  such  ra- 
dius, the  agreement  indicated  clearly  that 
the  object  of  the  whole  scheme  was  to  sup- 
press competition  and  to  create  a  monopoly, 
and  was  void  as  being  in  total  or  general 
restraint  of  trade. 

In  Keene  Syndicate  v.  Wichita  Gas.  Elec- 
tric Light  &  P.  Co.  69  Kan.  284,  67  L.R.A. 
61,  105  Am.  St.  Rep.  164,  76  Pac.  834,  it 
was  held  that  no  action  to  recover  rents 
could  be  maintained  on  a  lease  made  by  a 
corporation  engaged  in  the  business  of  gen- 
erating and  furnishing  electricity  for  pub- 
lic and  private  use,  to  a  rival  corporation 
in  the  city,  for  a  period  of  ten  years,  of 
machinery  and  appliances  used  in  generat- 
ing electricity,  whereby  the  lessor  obligated 
itself  not  to  engage  in  the  business  of  fur- 
nishing electric  light  and  power  to  public  or 
private  consumers  in  the  city  during  said 
period,  and  not  to  dispose  of  any  of  the 
property,  machinery,  or  appliances  retained 
by  it  for  producing  or  generating  in   said 
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The  petition  was  amended,  making  the 
allegations  somewhat  fuller,  and  alleged 
that  appellants  Stubbs  and  Beatty,  who  as- 
sumed to  act  respectively  as  president  and 
secretary  of  the  company,  and  certain  other 
stockholders  wht>  joined  with  them  in  the 
negotiation  of  the  lease,  were  induced  there- 
to by  certain  advantages  personal  to  them- 
selves, and  not  by  the  interest  of  the  com- 
pany. It  was  also  alleged  that  the  "exigen- 
cies of  the  business"  of  the  company  did 
not  demand  or  justify  the  lease,  and  that 
its  revenues  for  the  season  1904-1906,  over 
and  above  taxes  and  insurance,  notwith- 
standing negligent  and  incompetent  manage- 
ment, were  $7,485.89;  and,  plaintiffs  ex- 
pressed the  belief,  could  be  made  greater 
for  the  years  covered  by  the  lease.     It  was 


alleged  that  the  Gulf  Compress  Company 
was  in  the  business  of  leasing  and  operat- 
ing competing  compresses  for  the  purpose 
of  monopolizing,  as  far  as  possible,  the 
business  of  compressing  cotton  in  a  large 
portion,  if  not  all,  the  cotton-raising  dis- 
tricts of  the  United  States,  and  that  the 
lease  was  procured  from  the  Shawnee  Com- 
pany in  pursuance  of  said  scheme,  and  other 
leases  of  other  compresses  were  also  secured 
for  like  purposes,  and  that  the  Gulf  Com- 
pany is,  in  its  operation  and  method  of 
conducting  business,  a  trust,  combine,  and 
conspiracy,  in  restraint  of  trade  *and  e()in-[4Si 
merce,  in  violation  of  the  Federal  anti- 
trust law  and  the  anti-trust  law  of  the 
territory  of  Oklahoma,  and  that  it  is  the 
design  of   the  Gulf  Compress  Company  to 


city  electric  light  and  power,  such  lease  be- 
ing in  contravention   of  public  policy. 

In  Lufkin  Rule  Co.  v.  Fringeli,  57  Ohio 
St.  506,  41  L.R.A.  185,  63  Am.  St.  Rep. 
736,  49  N.  E.  1030,  it  was  held  that,  where 
one  engaged  in  the  same  business  as  an- 
other purchased  that  of  the  latter,  with  its 
good  will,  taking  from  the  latter  a  stipula- 
tion that  he  would  not,  directly  or  indirect- 
ly, engage  in  the  same  business  in  the 
state,  or  in  the  United  States,  for  the  period 
of  twenty-five  years,  such  agreement,  when 
analyzed,  shows  that  its  principal  object 
was  not  simply  to  acquire  the  seller's  busi- 
ness and  its  good  will  as  an  investment, 
but  to  purchase  it  out  of  business,  that  the 
buyer  might  have  a  more  complete  monop- 
oly; and  that  therefore,  on  principles  of 
public  policy^  such  agreement  would  not  be 
enforced,  whether  it  was  necessary  or  not 
to  the  reasonable  enjoyment  of  the  good 
will  so  purchased.  This  case  emphasizes 
the  point  that,  while  agreements  that  impose 
only  a  partial  restraint,  made  in  connection 
with  the  purchase  of  the  business,  that  are 
reasonably  necessary  to  make  available  the 
good  will  purchased  with  the  business,  and 
are  reasonable,  may  be  enforced,  such  rule 
does  not  allow  the  enforcement  of  such 
agreements  in  general  restraint  of  trade, 
although  no  more  so  than  is  necessary  to 
afford  protection  to  the  purchaser,  as  in 
such  case  the  interest  of  the  public  out- 
weighs the  interest  of  the  purchaser. 

An  analogous  question  is  presented  in  the 
case  of  Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110,  24  Am.  St.  Rep.  102,  27  Pac.  36,  in 
which  it  was  held  that  a  contracc  creating 
an  exclusive  agency  for  the  sale  of  grain 
bags  or  burlaps  was  void  as  against  public 
policy,  where  shown  to  be  a  part  of  a 
scheme  of  the  agent  to  establish  a  monopoly. 

Passing  to  those  cases  in  which  the  effect 
of  some  anti -monopoly  statute  seems  to  be 
a  salient  feature,  it  will  be  found  that  thr^ 
purpose  of  the  covenantee  to  procure  a  mo- 
nopoly will  invalidate  an  agreement  other- 
wise lawful,  only  where  the  statute  is  con- 
strued as  applicable  to  all  contracts  in  aid 
of  a  monopoly,  or  where  there  is  an  unlaw- 
ful combination  of  two  or  more  persons,  in 
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furtherance  of  the  purpose  of  which  the  con- 
tract was  entered  into.  It  is  to  be  noted 
that  under  the  foregoing  statement  there  is 
a  ground  for  distinction  between  cases  in 
which  such  agreements  are  merely  ancillary 
to  a  sale  or  lease,  and  the  seller  or  lessor 
retains  no  interest  in  the  business,  and 
cases  where  such  a  stipulation  forms  a  part 
of  a  sale  or  lease  by  which  a  combination 
of  several  component  businesses  is  effected. 
Such  distinction  is  analogous  to  that  ex- 
isting between  an  act  lawful  in  itself,  and 
the  same  act  when  done  in  futherance  of 
an  unlawful  conspiracy,  and  is  pointed  out 
in  Davis  v.  A.  Booth  &  Co.  65  C.  C.  A.  269, 
131  Fed.  31,  in  the  following  language: 
"There  is  a  clear  distinction,  which  se^'ms 
to  be  lost  sight  of  in  the  argument  here, 
between  the  aggregation  of  properties  by 
purchase  when  the  seller  no  longer  retains 
an  interest  in  the  property,  and  a  combina- 
tion of  owners  and  properties  under  one 
management  where  each  owner's  interest  is 
continued  in  the  combination.  To  this  lat- 
ter class  belongs  the  case  of  Merz  Capsule 
Co.  V.  United  States  Capsule  Co.  (C.  C.) 
67  Fed.  414,  Affirmed  in  31  L.R.A.  415, 
19  C.  C.  A.  108,  37  U.  S.  App.  686,  71  Fed. 
787.  It  may  be  that  the  practice  of  ac- 
quiring by  a  single  corporation,  through 
purchase  of  a  great  number  of  single  plants 
in  several  states,  of  power  to  control  the 
market  of  a  given  commodity  in  a  wide  area 
of  territory,  may  become  injurious  to  the 
public;  but,  if  so,  it  would  seem  that  the 
limitations  and  the  means  for  the  restric- 
tion and  correction  required  must  be  sup- 
plied by  the  lawmaking  power,  since  the  old 
law  against  forestalling  the  market  has  be- 
come obsolete." 

And  in  the  same  case  it  was  accordingly 
held  that  the  validity  of  an  agreement  ac- 
companying the  sale  of  the  business  of  a 
corporation,  that  it  or  its  stockholders 
would  not  again  engage  in  a  similar  busi- 
ness during  the  next  ten  years  in  the  terri- 
tory or  immediate  vicinity  of  the  territory 
dealt  in  by  it,  was  not  aftected  by  the  Mich- 
igan anti-trust  law  enacting  that  "all  con- 
tracts, .  .  .  the  purpose,  object,  or  in- 
tent of  which  shall  be    •    •    •     in  any  man- 
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increase  the  charge  of  compressing  cotton, 
and  that  it  will  be  able  to  enforce  such 
charges  by  reason  of  the  fact  that  it  will 
control  all  of  the  compresses  in  the  terri- 
tory. 

There  was  a  demurrer  to  the  petition, 
which  was  overruled.  An  answer  was  then 
filed,  which  in  detail  asserted  the  validity 
of  the  proceedings  preceding  the  execution 
of  the  lease;  that  the  company  was  indebted 
in  the  sum  of  $17,250,— $6,000  to  the  Shaw- 
nee National  Bank  and  $11  250  to  the  Webb 
Press  Company,  Limited,  which  was  past 
due;  that  its  creditors  were  pressing  for 
payment,  and  that  the  lease  was  necessary 
in  order  to  procure  money  by  which  to  pay 
the  Shawnee  Bank  and  to  secure  the  exten- 
sion  of  time  on   the   indebtedness  due   the 


Webb  Press  Company;  and  that,  for  these 
reasons,  the  negotiations  for  the  lease  were 
entered  into  and  the  lease  finally  made. 
And  it  is  alleged  that  the  consideration 
paid  was  fair  and  reasonable  and  for  the 
best  interest  of  the  stockholders  of  the 
Shawnee  Company;  that  defendants  could 
procure  said  second  mortgage  money  in  no 
other  way;  and  that  the  property  of  the 
Shawnee  Company  would  have  been  sold  at 
a  great  sacrifice  unless  the  lease  had  been 
made. 

It  is  alleged  that  appellees  are  firms  of 
cotton  buyers,  and,  in  order  to  obtain  an 
unfair  advantage  over  other  buyers,  have 
conspired  together  for  the  purpose  of  form> 
ing  a  monopoly  of  all  the  compresses  in  the 
territory  and  destroying  competition  in  com- 


ner  to  prevent  or  restrict  free  competition 
in  the  sale  of  any  article  or  commodity, 
.  .  .  shall  be  utterly  illegal  and  void, 
.  .  .  provided,  however,  that  this  section 
shall  in  no  manner  invalidate  or  utTect 
contracts  for  what  is  known  and  recognized 
at  common  law  and  in  equity  as  contracts 
for  the  good  will  of  a  trade  or  business,'' 
upon  the  ground  that,  since  such  statute  is 
aimed  at  "trust  combinations,''  the  intent 
which  makes  a  contract  or  combination  un- 
lawfnl  thereunder  is  one  in  which  both  par- 
ties participate,  and  that  the  act  is  not 
intended  to  compromise  a  case  where  there  is 
a  sale  and  purchase  of  property,  after  which 
the  seller  has  no  interest  in  the  property, 
and  therefore  no  intent  as  to  its  further 
use.  And,  further,  in  holding  that  inter- 
state commerce  was  not  so  directly  affected 
hj  the  contract  above  set  forth  as  to  bring 
it  within  the  operation  oi  the  Federal  anti- 
trust act,  the  court  said:  "Nor  can  this 
conclusion  be  afifected  by  the  fact  that  A. 
Booth  &  Company  also  purchased  other 
plants  and  stocKS  to  an  extent  that  tended 
to  create  a  power  to  monopolize  the  fish 
market." 

In  A.  Booth  &  Co.  v.  Seibold,  37  Misc. 
101,  74  N.  Y.  Supp.  776,  in  sustaining  the 
validity  of  a  contract  whereby  upon  the 
sale  of  its  business  a  corporation  and  its 
individual  stockholders  agreed  not  to  re-en- 
gage in  such  business  within  certain  ter- 
ritory for  a  limited  time,  it  is  said:  "It 
does  not  appear  that  the  attempted  expan- 
sion of  the  plaintiff's  business  by  purchas- 
ing and  absorbing  the  stock  in  trade  and 
good  will  of  rival  dealers  was  in  any  sense 
a  combination  to  control  the  sale  and  en- 
hance the  prices  of  food  fishes.  It  does  not, 
therefore,  fall  within  the  prohibition  of  the 
anti-monopoly  statutes;  .  .  .  nor  is  its 
validity  anected,  so  far  as  concerns  the  par- 
ties to  it,  by  the  fact  that  the  plaintiff  has 
purchased  the  business  of  other  dealers,  and 
has  made  similar  contracts  with  them." 

But  in  Fisher  v.  Flickinger  Wheel  Co.  28 
Ohio  C.  C.  501,  in  which  the  controversy 
was  as  to  the  title  of  the  property  covered 
by  the  contract  of  sale  in  question,  a  differ- 
ent effect  was  attributed  to  an  anti- monopoly 
59  Ij.  ed« 


statute,  it  being  held  that  the  provision  of 
the  Ohio  anti-trust  act  (Rev.  Stat.  4427, 
4428),  that  "any  contract  or  agreement  in 
violation  of  the  provisions  of  this  act  shall 
be  absolutely  void,  and  not  enforceable 
either  in  law  or  equity,"  is  not  restricted  in 
its  application  to  the  mere  agreement  to 
form  a  trust,  but  is  applicable  to  contracts 
made  with  the  intent  to  carry  out  the  il- 
legal purpose  defined  by  the  statute,  and 
that  therefore  a  contract  whereby  a  com- 
bination of  manufacturers  purchased  all  the 
machinery  of  one  of  its  constituent  mem- 
bers, which  stipulated  that  such  member 
should  not  compete  in  business  for  the 
period  of  five  years  in  a  territory  lying  be- 
tween New  YoVk  city  and  Denver,  Colorado, 
was  illegal  and  void,  where  the  provisions 
of  the  contract,  and  the  fact  that  such  ma- 
chinery was  purchased  without  any  plan  for 
its  location  and  use,  and  remained  unused 
by  the  purchaser,  pointed  irresistibly  to 
the  conclusion  that  the  main  object  of  the 
purchase  was  the  restriction  of  competi- 
tion. 

A  case  governed  by  peculiar  considerra- 
tions  is  Comer  v.  Burton-Lingo  Co.  24  Tex. 
Civ.  App.  251,  68  S.  W.  909,— an  action  to 
restrain  the  seller  of  a  business  from  re- 
en^ging  therein,  and  for  damages, — in 
which  it  was  held  that,  although  a  stipula- 
tion on  the  part  of  the  seller  not  to  re- 
enter such  business  in  a  certain  city  within 
ten  years  thereafter  was  not  rendered  in- 
valid by  the  Texas  statute  prohibiting  the 
union  or  association  of  the  capital,  skill,  or 
acts  of  two  or  more  persons,  firms,  or  cor- 
porations for  the  purpose  of  creating  or  car- 
rying out  restrictions  in  trade  or  the  free 
pursuit  of  business  or  to  prevent  competi- 
tion, and  declaring  all  contracts  and  agree- 
ments in  violation  thereof  to  be  absolutely 
void  and  unenforceable,  such  a  stipulation 
was  not  valid  where  it  appeared  that  the 
purchasers  of  the  business  were  the  only 
other  lumber  dealers  in  the  city,  and  had 
combined  to  buy  the  business  for  the  pur- 
pose of  preventing  competition  and  con- 
trolling prices. 

In  the  following  cases,  however,  the  com- 
plicity of  the  covenantor  seems  to  have  been 
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pressing;  and,  in  order  to  carry  out  the 
conspiracy,  have,  for  more  than  six  months, 
endeavored  to  obtain  a  majority  of  the  stock 
oi  the  Shawnee  Company;  and,  knowing 
that  Beatty  and  Stubbs  were  involved  and 
in  need  of  money,  have,  in  all  ways,  op- 
pressed said  Beatty  and  Stubbs  to  compel 
them  to  sell  their  stock  to  appellants  for  an 
inadequate  consideration,  and  conspired  to 
compel  the  Shawnee  Company,  knowing  it 
was  involved  and  its  demands  pressing,  to 
sell  and  convey  its  property  to  them  for 
the  inadequate  consideration  of  $25,000. 
[426]*And  it  is  alleged  that  the  lease  was  made 
to  defeat  such  conspiracy.  Other  plans  of 
the  appellees  to  harass  the  Shawnee  Com- 
pany are  averred. 
The  case  went  to  trial  on  the  issues  thus 


formed  and  resulted  in  a  judgment  for  de- 
fendants (appellants  here).  The  judgment 
recited  that  ''the  court  having  heard  all  the 
evidence  offered  .  .  .  and  being  fully 
advised  in  the  premises,  finds  for  the  de- 
fendants and  against  the  pl&intifTs  that  the 
allegations  of  the  petition  of  plaintiffs  are 
not  supported  by  the  law  and  the  evidence." 
A  motion  for  a  new  trial  was  denied  and 
the  case  was  then  taken  to  the  supreme 
court  of  the  territory,  which  court  reversed 
the  judgment  of  the  court  below,  and  the 
case  was  remanded  to  the  district  court, 
with  instructions  to  that  court  to  render 
judgment  for  plaintiffs  in  the  case  (appel- 
lees here)  in  accordance  with  the  opinion 
of  the  supreme  court,  and  the  prayer  of  the 
amended  petition. 


regarded  as  bringing  the  contract  within  the 
inhibition  of  the  anti-trust  statutes: 

In  Mcrz  Capsule  Co.  v.  United  States 
Capsule  Co.  67  Fed.  414  (Affirmed  on  other 
grounds  in  31  L.R.A.  415,  19  C.  C.  A.  108, 
37  U.  S.  App.  680,  71  Fed.  787),  tho  stipu- 
lation  in  question  was  incidental  to  a  trans- 
action whereby  a  corporation  entered  into  a 
combination  with  other  manufacturers,  all 
of  whom  conveyed  their  entire  property 
and  business  to  a  new  corporation,  for  the 
purpose  of  controlling  the  price  of  the  arti- 
cle manufactured  by  tlicni;  and  it  was  held 
that,  such  contract  falling  within  the  Michi- 
gan anti-trust  act  of  1881),  the  corporation, 
upon  deciding  to  withdraw,  was  entitled  to 
an  injunction  to  prevent  the  combination 
from  taking  possession  of  its  property  there- 
under. 

In  McConnell  v.  Camors-McConnell  Co. 
81  C.  C.  A.  429,  152  Fed.  321,  in  which  the 
violation  of  the  stipulation  against  com- 
petition was  sought  to  be  enjoined,  it  was 
held  that,  where  the  contract  of  sale  pro- 
vided for  the  organization  of  a  new  cor- 
poration to  monopolize  the  business,  the  con- 
tract was  in  violation  of  the  Federal  anti- 
trust act  and  was  therefore  void,  the  en- 
forcement of  the  provisions  of  such  act  not 
being  limited  to  direct  proceedings  by  the 
stat-e. 

In  American  Strawboard  Co.  v.  Peoria 
Strawboard  'Co.  66  111.  App.  502,  it  was 
held  that  no  recovery  of  rent  could  be  had 
upon  a  lease  containing  a  provision  where- 
by the  lessor  agreed  not  to  compete  within 
a  radius  of  1,000  miles,  upon  the  ground 
that  the  contract  was  void  because  entered 
into  knowingly  and  purposely,  as  a  part  of 
an  unlawful  combination  for  the  purpose  of 
limiting  the  production  of  an  article  of 
merchandise  and  fixing  the  price  thereof. 
In  violation  of  the  Illinois  anti-trust  act, 
the  evidence  showing  that  the  scheme  en- 
tered into,  which  resulted  in  the  execution 
of  various  leases  to  a  corporation  known  as 
the  Independent  Paper  Company,  which  as- 
signed it  to  the  appellant,  was  a  mere  shift 
or  device  gotten  up  for  the  purpose  of  limit- 
ing the  production  of  strawboard  and  fixing 
its  price  in  violation  of  the  laws  of  the 
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state,  and  that  the  lease  was  not  made  in 
good  faith  with  the  intention  that  the  plant 
pretended  to  be  leased  should  be  used,  but 
that  it  was  a  mere  form  adopted  to  evade 
the  law  and  to  enable  the  lessor  to  receive 
a  bonus  for  allowing  its  factory  to  remain 
idle. 

In  Clark  v.  Needham,  126  Mich.  84,  61 
L.R.A.  786,  84  Am.  St.  Rep.  669,  83  N-  W. 
1027,  it  was  held  that  a  lease  by  a  firm  of 
all  its  machinery  used  in  the  manufacture 
of  certain  articles,  with  an  agreement  that 
they  would  not  for  five  years  manufacture 
or  sell  such  articles  except  to  a  single  third 
party,  upon  the  execution  of  which  lease  tht 
lessee  leased  back  the  machinery  to  tho 
first  lessor  to  use  for  any  purpose  except  for 
the  manufacture  of  such  articles,  consti- 
tuted an  illegal  contract  in  restraint  of 
trade,  within  the  inhibition  of  the  laws  of 
the  state  and  of  the  United  States,  where 
it  was  not  limited  as  to  territory,  and 
the  lessor  had  been  engaged  in  carrying 
on  such  business  in  other  states,  upon 
the  ground  that  the  plain  object  of  the 
agreement  was  substantially  to  give  the 
lessee  a  monopoly  of  the  business  by  clos- 
ing such  part  of  the  lessor 'd  business. 

In  connection  with  the  foregoing  cases, 
notice  mav  also  be  taken  of  Detroit  Salt  Co. 
V.  National  Salt  Co.  134  Mich.  103,  96  N. 
W.  1,  in  which  an  agreement  b}'  a  manu- 
facturer of  salt  to  sell  its  entire  output 
to  another  company,  and  containing  provi- 
sions under  which  the  purchaser  might  stop 
the  manufacture  on  payment  of  certain 
amounts,  was  held  illegal  under  a  state 
statute  declaring  illegal  all  contracts, 
agreements,  understandings,  and  combina- 
tions entered  into  or  knowingly  assented  to. 
the  purpose,  object,  or  intent  of  which  shall 
be  to  limit,  control,  or  in  any  manner  to 
restrict  or  regulate  the  amount  of  produc- 
tion, or  to  enhance,  control,  or  regulate  the 
market  price  of  any  article,  or  in  any  man- 
ner to  prevent  or  restrict  free  competition, 
where  it  was  shown  that  the  seller  knew  that 
the  purchaser  was  attempting  to  get  con- 
trol of  the  market,  and  was  seeking  to  make 
contracts  with  other  manufacturers. 

20t  U.  8. 


1907. 


Shawnee  Comfbess  Co.  v.  Andebson. 


Mr.  B.  B.  Blakeney  argued  the  cause 
and  filed  a  brief  for  appellants: 

The  primary  purpose  of  this  contract  was 
the  leasing  to  the  Gulf  Company  of  the 
compress  plant  at  Shawnee.  The  restrictive 
clauses  were  merely  ancillary.  The  restric- 
tion was  not  the  main  direct  purpose,  but 
a  collateral  agreement.  Such  restrictive 
provision  has  always  been  regarded  as  col- 
lateral to  a  contract  of  sale  or  leasing.  A 
verbal  agreement  not  to  compete  with  the 
purchaser  or  lessee  has  uniformly  been  held 
not  to  vary  the  written  contract  of  leasing 
or  of  sale,  because  collateral. 

Welz  v.  Ithodius,  87  Ind.  1,  44  Am.  Rep. 
747. 

This  court  has  always  held  this  character 
of  contracts  valid. 

Prior  to  the  Sherman  act: 

Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
Wall.  64,  22  L.  ed.  315;  Gibbs  v.  Consoli- 
dated Gas  Co.  130  U.  S.  396,  32  L.  ed.  979, 
9  Sup.  Ct.  Rep.  553;  Fowle  v.  Park,  131  U. 
S.  88,  33  L.  ed.  G7,  9  Sup.  Ct.  Rep.  058; 
Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pullman 
Southern  Car  Co.  139  U.  S.  79,  35  L.  ed. 
97,  11  Sup.  Ct.  Rep.  -190. 

Under  the  iShonnnii  su't: 

United  States  v.  Trans-Missouri  Frei;;lit 
Asso.  160  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traflic 
As«o.  171  U.  S.  505,  43  L.  ed.  259,  19  Sup. 
Ct.  Rep.  25;  E.  Bomcnt  &,  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058,  22 
Sup.  Ct.  Rop.  747:  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  48  L.  ed. 
679,  24  Sup.  Ct.  Rop.  430:  Cincinnati,  P. 
B.  S.  &  P.  Packet  Co.  v.  Bay,  200  U.  S.  179, 
60  L.  ed.  428,  26  Sup.  Ct.  Rep.  208. 

A  condition  in  a  contract  of  sale,  restrict- 
ing competition,  is  not  alTected  by  the  Fed- 
eral anti -trust  law. 

United  States  v.  Joint  Tradic  Asso.; 
Northern  Securities  Co.  v.  United  States; 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Pullman 
Southern  Car  Co.;  and  Cincinnati,  P.  B.  S. 
&  P.  Packet  Co.  v.  Bay, — supra. 

The  following  is  a  correct  rdsntnd  from 
the  decisions: 

The  Federal  and  the  state  courts  uni- 
formly hold  that  a  contract  in  partial  re- 
straint of  trade  is  valid  and  will  be  en- 
forced. 

The  Federal  and  a  majority  of  the  stat« 
courts  hold  that  the  restrictive  contract  is 
valid  though  it  embraces  the  whole  of  the 
state  where  the  property  sold  or  leased  is 
situated,  and  other  states. 

A  few  states,  recognizing  the  boundaries 
of  their  state  as  an  arbitrarv  limitation, 
hold  contracts  excluding  competiticm  within 
the  whole  of  the  state  as  invalid,  but  this 
rule,  ignoring  the  wide  area  in  which  the 
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good  will  of  a  business  may  extend,  is  re- 
jected by  this  court. 

Fowle  v.  Park,  supra ;  Oregon  Steam  Nav. 
Co.  V.  Winsor,  20  Wall.  68,  22  L.  ed.  318; 
Cincinnati,  P.  B.  S.  &,  P.  Packet  Co.  v.  Bay, 
supra;  A.  Booth  &  Co.  v.  Davis,  127  Fed. 
876,  Affirmed  in  65  C.  C.  A.  269,  131  Fed. 
31 ;  Bishop  v.  Palmer,  146  Mass.  469,  4  Am. 
St.  Rep.  339,  16  N.  E.  299;  Consumers*  Oil 
Co.  V.  Nunnemaker,  142  Ind.  560,  51  Am. 
St.  Rep.  193,  41  N.  E.  1048;  Western  Wood- 
en- ware  Asso.  v.  Starkey,  84  Mich.  76,  1 1  L. 
R.A.  503,  22  Am.  St.  Rep.  686,  47  N.  W. 
604. 

If  the  terms  of  a  contract  in  restraint  of 
trade  can  be  construed  divisibly  as  to  the 
limits,  it  may  be  valid  as  to  the  limits 
which  are  reasonable,  although  other  limits 
imposed  are  excessive,  unreasonable,  and 
void. 

9  Cyc.  Law  &  Proc.  p.  565;  Rosenliaum  v. 
I'nitcd  States  Credit  System  Co.  05  N.  J. 
L.  255,  53  L.R.A.  449,  48  .\tl.  237:  Fishell 
v.  Gray,  60  N.  J.  L.  5,  37  Atl.  606;  Western 
U.  Teleg.  Co.  v.  Burliii^jtrin  *  S.  W.  R.  Co. 
3  McCrary.  130,  11  Fed.  1;  Dean  v.  Kmer- 
son,  102  Mass.  480;  Thomas  v.  Miles,  3 
Oliio  St.  274;  Langc  v.  Werk.  2  Ohio  St. 
520;  Arnot  v.  Pittston  &  E.  Coal  Co.  2  Hun, 
591. 

Not  only  could  the  whole  provision  he 
stricken  out,  if  illegal,  but  the  pn»visi«»n 
may  be  pruned  of  its  illegal  portions,  and 
the  remainder  enforced. 

Oregon  Steam  Nav.  Co.  v.  Wiii^jor.  20 
Wall.  64,  22  L.  ed.  315:  Cincinnati.  P.  B. 
S.  &  P.  Packet  Co.  v.  Bay.  200  U.  S.  179, 
50  L.  ed.  428.  20  Sup.  (^t.*Rep.  20S :  Beard 
V.  Dennis.  6  Tnd.  200.  63  Am.  Dee  3><0; 
Peltz  V.  Eichele.  62  Mo.  171  ;  Smith's  Ap- 
pi«al.  113  Pa.  579.  6  Atl.  251;  United  States 
V.  Bradley,  10  Pet.  .343,  9  L.  ed.  418:  Wol- 
sey  V.  Ne<dey,  62  111.  App.  141;  Trenton 
Potteries  Co.  v.  Oliphant.  .'>8  N.  J.  Kq.  507, 
46  L.R.A.  255,  78  Am.  St.  Rep.  012:  43  Atl. 
723. 

The  lease  is  not  mahtin  in  sc,  but  invalid 
because  it  extended  over  too  wide  an  area. 

Black's  Law  Diet.  }falum  in  ftc :  I'nited 
States  V.  Bradley,  siipra:  United  States  v. 
Mora.  97  U.  S.  413,  24  L.  ed.  1013. 

This  is  a  California  statute,  and  has  been 
frequently  construed  by  that  court  as  itself 
dividing  the  contract,  and  making  the  same 
valid  as  to  the  county  where  the  business  is 
located. 

City  Carpet  Beatiug  etc.  Works  v.  Jones, 
102  Cal.  506,  36  Pac.  841;  Meyers  v.  Meril- 
lion,  118  Cal.  353,  50  Pac.  662;  Merchants' 
Ad.-Sign  Co.  v.  Sterling,  124  Cal.  429.  46 
L.R.A.  142,  71  Am.  St.  Rep.  94,  57  Pac.  468. 

South  Dakota,  with  the  same  statute,  has 
given  it  the  same  construction. 
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PKseott  T.  Bidwell,  18  S.  D.  04,  00  N.  W. 
»3. 

To  acquire  the  Shkwnee  compreta  to  avoid 
competition  is  lawful. 

A.  Booth  ft  Co.  V.  DavJB,  127  Fed.  876; 
State  V.  Shippers  ConipresB  ft  Wftrehouie 
Co.  05  Tex.  603.  60  B.  W.  58  (Tejt.  Civ. 
App.)  67  S.  W.  10«;  Trenton  Potteriea  Co. 
V.  Oliphant,  aupra;  Diamood  Match  Co.  t. 
Boeber,  106  N.  Y.  4T3,  60  Am.  Bep.  484,  1» 
N.  E.  410;  Gamble  t.  Queena  County  Water 
Co.  123  N.  Y.  01,  9  LJI.A.  627,  25  N.  E.  201; 
RafTerty  v.  Butfalo  City  Gas  Co.  37  App. 
Div.  SI8,  S6  N.  Y.  Supp.  288;  Oakdale  Mfg. 
Co.  V.  Carat,  18  R.  I.  484,  23  L.R.A.  630,  49 
Am.  St.  Bep.  784,  28  Atl.  973. 

It  ia  not  material  that  the  price  of  com- 
prcBsing  was  raised. 

A.  Bontb  ft  Co.  v.  Davis,  lupra. 

Or  that  otlier  parties  were  obligated  by 
■I  mi  tar  condition!. 

A.  Booth  ft  Co.  T.  Seibold,  37  Misc.  101, 
74  N.  Y.  S«pp.  776. 

Messra.  G.  T.  Fitzbugh  and  B.  B.  Blakeney 
also  filed  a  brief  for  appellants: 

An  act  is  not  neceaaarily  invalid  because 
in  restraint  of  trade,  when  the  restriction 
of  trade  ia  on  ancillaiy  or  incidental  result. 
To  be  condemned  by  the  law,  a  contract 
must  be  an  agreement  between  the  parties  to 
re.ftrict  trade ;  and  such  contract  ia  invalid, 
wliatever  may  be  the  result  of  ita  operation. 
If  a  purchaser  buys  one  or  more  compresses, 
and  operates  thpin  as  liia  own  property,  com- 
petition ifi  to  that  extent  restricted,  but  be- 
injr  incidental,  such  contract  ia  not  invalid. 
and  will  not  be  held  invalid,  because  tlie  pur- 
chaser may  have  taken  a  contract  from  the 
■eltcr  obIt){>ting  the  seller  not  to  carry  on 
or  resume  such  business. 

Fowie  V.  Park,  131  U.  S.  88.  33  L.  ed.  67, 
0  Sup.  CL  Rep.  S5B;  Gibbs  v.  Consolidated 
Gas  Co.  ISO  U.  e.  396,  32  L.  ed.  070,  0  Sup. 
Ct.  Rep-.  553;  Cincinnati,  P.  B.  S.  ft  P. 
Packet  Co.  V.  Bay,  200  U.  8.  17»,  50  L.  ed. 
428.  26  Sup.  a.  Rep.  208;  United  States  v. 
Joint  Traffic  Aaso.  171  U.  B.  505.  43  L.  ed. 
£S0,  10  Sup.  Ct.  R«p.  26;  E.  Bement  ft  Sons 
V.  National  Harrow  Co.  186  U.  S.  70,  02,  46 
L.  ed.  1058,  1060,  22  Sup.  Ct.  Rep.  747: 
Oregon  SUam  Nav.  Co.  v.  Wiusor,  20  Wall. 
M,  68,  22  L.  ed.  316,  318;  Diamond  Match 
Co.  v.  Hoeber.  106  N.  Y.  473,  BO  Am.  Rep. 
464,  13  N.  E.  419;  Tode  v.  Gross,  127  N.  Y. 
480,  13  L.R.A.  652,  24  Am.  St.  Rep.  476, 
28  N.  E.  400;  Seal  v.  Chase,  31  Mich.  400; 
Hubbard  v.  Miller,  27  Mich.  16,  16  Am.  Rep. 
153 :  National  Benefit  Co.  v.  Union  Hospital 
Co,  45  Minn.  272.  II  L.R.A.  437,  47  N.  W. 
806;  Whitney  v.  Slayton.  40  Me.  224;  Pierce 
T.  Fuller,  8  Mass.  223,  5  Am.  Dec.  102;  Rich- 
ards V.  American  Desk  ft  Seating  Co.  87 
Wia.  603.  68  N.  W.  787;  National  Enainel- 


ing  ft  Stamping  Co.  v.  Haberman,  120  Fed. 
415;  United  Statei  v.  Addyston  Pipe  ft 
Steel  Co.  46  L.R.A.  122,  20  C.  C.  A.  141,  64 
U.  S.  App.  723,  85  Fed.  271;  Davia  v.  A. 
Booth  ft  Co.  65  C.  C.  A.  269,  131  Fed,  37, 
127  Fed.  875;  Re  Greene.  32  Fed.  104;  Chi- 
cago, St.  L.  ft  N.  0.  R.  Co.  V.  Pullman 
Southern  Car  Co.  130  U.  S.  70,  35  L.  ed. 
97,  II  Sup.  Ct.  Rep.  400;  S.  Jarvis 
Adams  Co.  v.  Knapp,  68  C.  C.  A.  1,  121  Fed. 
30 ;  Atlanta  v.  Cliattanooga  Foundry  ft 
Pipeworks,  64  L.R.A.  721,  61  C.  C.  A.  387, 
127  Fed.  23;  Carter  v.  Ailing,  43  Fed.  208; 
Harrison  v.  Glucose  Sugar  Ref.  Co,  68  L. 
R.A,  916,  63  C.  C.  A.  484,  116  Fed.  304; 
State  V.  Shippers  Compress  ft  Warehouse 
Co.  96  Tex.  603,  60  B.  W.  68  (Tex.  CiT, 
App.)   07  S.  W.  1040. 

Decisions  sustaining  contracts  in  re- 
straint of  trade  which  cover  particular 
cities  or  towns  or  small  localities  are  al- 
most innumerable.  Such  contracts  are 
usually  made  in  connection  with  the  sale 
of  aonie  buainesa.  industry,  or  practice. 

Peltz  V.  Eichelc,  32  Mo.  171;  Washburn 
V.  Dosch,  68  Wis.  436,  80  Am.  Rep.  873,  32 
N.  W.  651;  Ellis  V.  Jones,  66  Ga.  504; 
Grundy  v.  Edwards,  7  J.  J.  Marsh.  368.  S3 
Am.  Dec.  400;  Johnson  v.  Gwinn,  100  Ind. 
460;  Dean  v.  Emerson,  102  Mobs.  480; 
Huraen  v.  Gavin,  102  III.  377,  44  N.  E.  736; 
Eddy,  Combinations,  If  762,  780. 

Under  the  Oklahoma  sUtute,  which  woa 
adopted  from  California,  one  who  leases  a 
compress  and  ita  good  will  may  enter  into 
a  contract  to  refrain  from  carrying  on  a 
similar  buainess   within  a  specified  county. 

Brown  v.  Kling,  101  Cal.  2DS,  35  Poc. 
S95;  Gregory  v.  Bpieker,  110  Cal.  160,  51 
Am.  St.  Rep.  70,  42  Fac.  676;  Ragadale  v. 
Nagle.  106  Cal.  332,  39  Fac.  628;  City  Car- 
pet Beating  etc.  Worka  v.  Jones,  102  Cal. 
506,  36  Pac.  841;  Vulcan  Powder  Co.  t, 
Hercules  Powder  Co.  96  Cal.  610,  31  Am. 
St.  Rep.  242,  31  Pac.  681. 

The  contract  of  lease  in  controversy  lim- 
its such  competition  to  60  miles.  The  evi- 
dence did  not  disclose  whether  a  radius  of 
50  milea  would  have  carried  it  without  tfa* 
boundaries  of  the  coun^  or  not;  but  if  60 
miles  waa  an  excessive  restriction,  the  ex- 
cess only  waa  invalid,  and  the  restriction 
might  be  enforced  within  the  limits  of  the 

If  the  Gulf  Compress  Company  itself  w«a 
a  monopoly,  the  Sluwnee  Compreoa  Ons- 
pany  could  not  for  that  reason  prevent  ths 
specific  performance  of  a  contract  for  sal* 
or  lease,  and  a  priori,  the  minority  atoek- 
holders  could  not  interpose  to  prevent  such 
performance. 

Trenton  Potteries  Co.  v.  Oliphant,  68  N. 

J.  &].  507,  46  L.R.A.  253,  78  Am.  St.  Rep, 

612,   43   Atl.    723;   Diamond   Match   Co.   v. 
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Roeber,  supra;  Metcalf  v.  American  School  Even  conceding  thai  the  purpose  was  only 

Furniture   Co.    122    Fed.    120;    Connolly   v.  to  shut  out  or  restrict  such  competition  as 

Union  Sewer  Pipe  Co.  184  U.  S.  547,  46  L.  might,  under  the  common  law,  be  properly 

ed.  685,  22  Sup.  Ct.  Rep.  431;   Willoughby  termed  unreasonable  or  unnecessary,  still  a 

▼.  Chicapfo  Junction  &  Union  Stock   Yards  contract,  one  of  the  purposes  of  which  is  to 

Co.  50  N.  J.  Eq.  656,  25  Atl.  277.  restrict  the  same,  is  illegal  under  the  Fcd- 

The  appellee^,  plaintifTs  in  the  courts  be-  eral  anti-trust  act. 

low,  having  come  into  equity  with  unclean  Northern  Securities  Co.  v.  United  States, 

hands,  arc  entitled  to  no  relief.  193  U.  S.   197,  48  L.  ed.  679,  24  Sup.  Ct 

Muskogee   Commercial  Club  v.   Missouri,  Rep.   436;    Western   Wooden-ware   Asso.   v. 

K.  k  T.  R.  Co.   12  Inters.  Com.  Rep.  316;  Starkey,   supra;    Santa   Clara  Valley   Mill. 

Hawes  v.  Oakland   (Ilawes  v.  Contra  Costa  &  Lumber  Co.  v.  Hayes,  76  Cal.  387,  9  Am. 

Water  Co.)    104  U.  S.  450,  20  L.  ed.  827;  St.  Rep.  211,   18  Pac.  391;    Pacific  Factor 

Sinsheimer  v.  United  Garment  Workers,  77  Co.  v.  Adler,  90  Cal.  110,  25  Am.  St.  Rep. 

Hun,  215,  28  N.  Y.  Supp.  321;   McVey  v.  102,  27  Pac.  36;  Houck  v.  Anheuser-Busch 

Brendel,  144  Pa.  236,  13  L.R.A.  377,  27  Am.  Brewing  Asso.  88  Tex.  184,  30  S.  W.  869; 

St.  Rep.  025,  22  Atl.  912;  Dickinson  v.  Con-  SUte   v.   Nebraska  Distilling  Co.   29   Neb. 

solidated  Traction  Co.  114  Fed.  240;  Rich-  700,  46  N.  W.  156. 
ardson  v.  Walton,  49  Fed.  888;  Brutsche  v. 

Bowers,    122    Iowa,   226,   97    N.    W.    1076;  Mr.  Justice  McKenna,  after  making  the 

California   Redwood   Co.  v.   Litle,   79    Fed.  foregoing  statement,  delivered   the  opinion 

857.  of  the  court: 

^r            -     -          „,,,              ,   -            „  The  supreme  court  of   the   territory,   in 

Messrs.  Andrew  Wilson  and  James  R.    ;x„  ^^i^zJL    j:.^„ a  ^«i«  *         *  au 

,  ,,                     ,      ...   «,  its  opinion,  discussed  only  two  of  the  ques- 

Keaton  argued  the  cause,  and,  with  Messrs.    *;^^-  „^„^  „,^«  ;<.„  ^*ia^^^*: *       •* 

T  1-     «7  01      1  1   T?       1   Mr  n         J  XT    1  w  tions  urged  upon  its  consideration;  to  wit: 

John  W  Shartel,  Frank  Wells,  and  Noel  W.  the  legal V,wer  of  the  Shawnee  Com- 

Barksdale,  filed  a  bnef  for  appellees:  Company  to  execute  the   lease;   and 

The  contract  of  lease  frona  the  Shawnee  ^g)   the  purpose  in  its  execution  to  secure 

Compress   Company   to   the  Gulf  Compress  ^  ^           i     ^f  the  business  of  compressing 

Company  tended  to  create  a  combination  un-  ^^^^^^  ^^^  ^  unlawfully  restrict  competi- 

reasonably  m   restraint  of   trade,  the   Pre-  ^j^^      ^^  ^^^   ^^^   ^^^   ^^^^  ^^.^,     Ty^^ 

vention  of  competition,   and  the   establish-  ^^^  ^^  ^^           authority  to  lease  set  out 

ment    of   a   monopoly,    and    therefore    was  j^  ^^^  ^^^j^l^g  ^^  incorporation,  but  we  are 

against  public  policy.  nevertheless  of  the  opinion   the  weight  of 

Pocahontas  Coke  Co.  v.  PowhaUn  Coal  &  authority  is  that,  when  a  strictly  private 

Coke  Co.  60  W.  Va.  508,  10  L.R.A.(N.S.)  corporation  finds  it  cannot  profitably  con- 

281,   116  Am.  St.  Rep.  901,  56  S.  E.  264;  ^jn^g  operations,  it  may   lawfully  make  a 

Addyston  Pipe  &  Steel  Co.  v.  United  States,  ,^^  ^^  j^s  entire  property  for  a  term  of 

175  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  ^earg  •»     [17  Qkla.  237,  87  Pac.  316.] 

^P-  ^^'  *The  court  cited  cases,  and  continued:   "It[4S0] 

It  certainly   cannot  be   judicially   deter-  j^  ^^^^  ^j^^^  ^^^^  exigencies  exist  as  neces- 

mined  that  any   portion  of  the   lease  con-  ^^^^^  ^j,  ,^^^1^^  appropriate  such  or  similar 

tract  involved  in  the  case  at  bar  would  un-  ^^^-^^^    that    the    right   can    be   exercised." 

questionably  have  been  entered  into  regard-  ^nd  it  was  observed  that  while  there  waa 

less    of    the    two    provisions    hereinbefore  „j,  special  finding  of  fact  "in  that  regard 

quoted,  providing  for  such  illegal  restraint  ^y  the   trial  court,  yet  this  feature  must 

of  trade  and  competition;  hence  the  entire  necessarily    have    been    considered,    in    the 

contract  must  fall.  light   of    the    evidence    introduced    at    th« 

Bishop  V.  Palmer,  146  Mass.  469,  4  Am.  trial,  and  the  judgment  based  thereon." 

St.  Rep.  339,  16  N.  E.  299;  Western  Wood-  The  court  further  said  that  it  found  "am- 

enware  Asso.  v.   Starkey,  84  Mich.   76,   11  pie  authority  in  the  record  for  the  action;" 

L.R.A.  503,  22  Am.  St.  Rep.  686,  47  N.  W.  and,  following  the  rule  "often  reiterated," 

604 ;  Saratoga  County  Bank  v.  King,  44  N.  the  court   further  said :      "We  must  hold 

Y.  87;  Consumers'  Oil  Co.  v.  Nunnemaker,  that,  where  the  record  contains  some  evi- 

142  Ind.  560,  61  Am.  St.  Rep.  193,  41  N.  E.  dence   to  support  the  finding  of  the  trial 

1048;  More  v.  Bonnet,  40  Cal.  251,  6  Am.  court,"  the  judgment  will  not  be  disturbed. 

Rep.  621 ;  Frost  v.  More,  40  Cal.  347.  The  ruling  susUining  the  power  of  the 

A  contract  based  upon  several  considera-  Shawnee  Company  to  execute  the  lease  is 

tions,  one  of  which  is  unlawful,  is  void.  attacked  by  appellees,  but  we  do  not  find 

Edwards  County  v.  Jennings,  89  Tex.  618,  it  necessary  to  express  an  opinion  upon  it, 

36  8.  W.  1053;  Gage  y.  Fisher,  6  N.  D.  297,  on  account  of  the  view  we  entertain  of  the 

31   L.RJk.  667,  66  N.  W.  809;   Collins  ▼.  second  proposition. 

Merrell,  2  Met.    (Ky.)    163;   St  Louis,  J.  In  passing  on  the  second  proposition  the 

ft  C.  R.  Co.  ▼.  Mathers,  104  lU.  267.  supreme  court  decided  adversely  to  the  view 
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taken  by  the  trial  court.  The  court  there- 
fore must  either  have  considered  that  there 
was  not  some  evidence  supporting  the  con- 
clusions of  fact  of  the  trial  court,  or  must 
have  deemed  the  principles  of  law  which 
the  trial  court  upheld  were  not  sustained 
by  its  conclusion  of  fact.  At  our  review, 
in  the  nature  of  things,  is  confined  to  de- 
termining whether  the  court  below  erred, 
it  follows  that  our  reviewing  power  under 
the  circumstances  is  coincident  with  the 
authority  to  review  possessed  by  the  court 
below;  and  therefore  we  are  confined,  as 
was  the  court  below,  to  determining  wheth- 
er there  was  some  evidence  supporting  the 
findings,  and  whether  the  facts  fouid  were 
adequate  to  sustain  the  legal  conclusioifs. 
Southern  Pine  Lumber  Co.  v.  Ward,  208 
U.  S.  126,  ante,  420,  28  Sup.  Ct.  Rep.  239. 

The  court,  in  its  opinion,  gives  a  sum- 
mary of  the  pleadings,  and  states  the  sa- 
lient points  of  the  lease  to  be  that  it  con- 
veys all  of  the  property  of  the  Shawnee 
(Company  to  the  Gulf  Company,  that  the 
Shawnee  Company  covenants  that  it  will 
not,  "directly  or  indirectly,  engage  in  the 
[481]compressing  of  cotton  *within  50  miles  of 
Any  plant  operated  by  the"  Gulf  Company, 
and  that  the  Shawnee  Company  "agrees 
and  pledges"  to  the  Gulf  Company  "its  good 
will,  moral  and  real  support,  and  that  it, 
individually  and  collectively,  will  render 
the  .  .  .  [Gulf  Company]  every  assist- 
ance in  discouraging  unreasonable  and  un- 
necessary competition."  And  from  the  evi- 
dence the  court  deduces  the  following  con- 
clusions : 

"It  further  appears  from  the  evidence  at 
the  trial  that  C.  C.  Hanson  is  the  presi- 
dent of  both  the  Atlanta  Compress  Com- 
pany and  the  Gulf  Compress  Company,  be- 
ing a  stockholder  in  each,  and  is  the  one 
who  negotiated  the  lease  in  question.  That 
the  Atlanta  Compress  Company  operates  In 
the  states  of  Alabama,  Georgia,  and  Florida, 
and  was  organized  and  is  owned  and  con- 
trolled solely  by  the  carriers,  for  their  bene- 
fit. That  the  board  of  directors  and  stock- 
holders of  said  corporation  are  composed 
entirely  of  railroad  officials.  That  the  At- 
lanta Company  controls  the  operation  of 
twenty-five  plants.  That  the  Gulf  Com- 
press Company  is  a  close  corporation,  char- 
tered in  Mobile.  Alabama,  and  operating  in 
the  states  of  Alabama,  Mississippi,  Tennes- 
see, Louisiana,  Arkansas.  Indian  Territory, 
and  Oklahoma,  and  controlling  the  opera- 
tion of  twenty-seven  compresses  in  those 
states,  located  at  various  points  therein. 
That  none  of  the  Gulf  Compress  Company's 
plants  and  the  Atlanta  Compress  Company's 
compresses  are  operated  at  the  same  points. 

"It  is  further  disclosed  by  the  evidence 
that  the  capital  stock  of  the  Gulf  Com- 
B74 


pany,  as  originally  incorporated,  was  $25,* 
000,  but  that  it  has,  within  the  past  year, 
been  increased  to  $1,000,000,  of  which  $000,- 
000  is  treasury  stock.  That  its  field  of  op- 
eration has  been  rapidly  extended  from  Ala- 
bama to  all  the  cotton-growing  territory; 
that  it  is  at  the  present  time  engaged  in 
the  purchase  or  leasing  of  compresses  at 
various  points,  and,  as  testified  to  by  its 
president,  is  'prepared  to  buy  or  lease, 
whichever  proposition  suits  us  best.'  It  ap- 
pears from  the  evidence  that  negotiations 
conducted  by  Mr.  Hanson  with  Stubbs  and 
Beatty  for  the  lease  of  the  Shawnee  *plant[4SS] 
were  in  pursuance  of  an  efl'ort  to  avoid, 
'directly  or  indirectly,  the  possibility,  if  not 
probability,  of  unnecessary  and  unreasonable 
competition.' 

"It  is  further  disclosed  by  the  testimony 
that  the  carrier  pays  for  the  compression 
of  cotton,  incorporating  the  cost  thereof  in 
its  tariff.  That  tariffs  for  the  hauling  of 
cotton  are  established  by  the  railroad  as 
well  as  hauling  districts  or  territories,  with- 
in which  the  haul  of  cotton  must  be  one  way, 
or  otherwise  the  higher  rate,  denominated 
the  terminal  rate,  applies,  rendering  it  un- 
profitable to  ship  to  other  than  the  estab- 
lished point  in  the  hauling  district." 

And  the  court  says  that  from  those  facts, 
and  others  referred  to  supportinjoj  them,  it 
cannot  be  doubted  that  the  object  of  the 
Gulf  Company  and  its  allied  corporation, 
the  Atlanta  Compress  Company,  "is  to  pre- 
vent competition  in  compression  of  cotton 
throughout  the  cotton-producing  states." 
The  court  declared  it  to  be  its  judfrmont 
that  "not  only  is  the  enterprise  in  which 
the  Gulf  Compress  Company  is  engaged  an 
unlawful  one,  as  now  conducted,  but  the 
contract  in  question  in  this  case,  being  made 
to  further  its  objects  and  purposes,  is  void 
on  the  ground  that  it  is  in  unreasonable  re- 
straint of  trade  and  against  public  policy." 

This  conclusion  is  the  direct  antithesis  of 
that  drawn  by  the  trial  court,  and  we  are 
brought  to  the  inquiry.  Is  it  justified? 

The  evidence  cannot  be  given  in  detail, 
and  we  may  say  at  the  outset  that  there 
is  no  question  as  to  its  weight, — we  are  not 
confronted  with  conflicting  testimonies. 
This  branch  of  the  case  is  constituted  of 
the  lease,  principally  of  the  testimony  of 
one  witness,  the  president  of  the  Gulf  Com- 
pany, and  of  facts  which  are  not  disputed. 
The  other  testimony,  a  great  deal  of  which 
is  documentary,  is  mostly  directed  to  the 
financial  condition  of  the  Shawnee  Com- 
pany as  the  inducement  of  the  lease  and  to 
the  proceedings  taken  to  authorize  its  exe- 
cution. There  is  also  testimony  directed 
against  the  purpose  and  motives  of  the  ap- 
pellees and  some  tending  to  show  that  one 
of  the  ofiicers  and  stockholders  of  the  Shaw- 
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iSS]nee  Company  *had  been  loaned  money  by  the 
president  of  the  Gulf  Company,  whereby 
control  of  the  Shawnee  Company  might  be 
obtained  and  the  lease  authorized.  This, 
however,  we  may  put  out  of  view. 

It  may  be  conceded  that  the  evidence 
shows  that  the  Shawnee  Company  was 
financially  embarrassed,  and  its  condition 
might  have  justified  a  lease  of  its  property 
if  that  had  been  all  it  did.  It,  however, 
covenanted  for  its  assistance  in  discoura- 
ging competition  against  its  tenant,  and 
bound  itself  not  to  "directly  or  indirectly 
engage  in  the  compressing  of  cotton  within 
50  miles  of  any  plant  operated  by  the  ten- 
ant." So  far  it  covenanted  to  aid  in  the 
restraint  of  trade.  It  went  out  of  the  field 
of  competition;  it  covenanted  not  to  enter 
into  that  field  again,  and  it  pledged  itself  to 
render  every  assistance  to  prevent  others 
from  entering  it.  And  it  could  not  mis- 
understand the  purpose  for  which  its  lease 
was  solicited.  It  was  told  by  the  president 
cf  the  Ciulf  Compress  Company.  In  a  let- 
ter dated  April  18,  1905,  addressed  to  it  by 
the  president  of  that  company,  among  other 
inducements,  the  following  was  expressed: 
**Our  getting  together  on  a  lease  proposed 
means  the  avoiding  for  each  other,  directly 
or  indirectly,  of  the  possibility,  if  not  prob- 
ability, of  unnecessary  competition."  And 
what  was  the  condition  to  which  the  Shaw- 
nee Company  contributed?  It  appears  from 
the  letter  just  mentioned  that  the  writer 
was  president  of  two  companies,  which  op- 
erated "forty  odd  compresses."  Twenty- 
seven  of  them,  it  appears  from  the  testi- 
mony, were  operated  by  the  Gulf  Company, 
six  only  of  which  it  owned.  Most  of  the 
latter  were  acquired  in  the  summer  pre- 
ceding the  lease,  and  the  president  of  the 
Gulf  Company  testified  that  "we  are  pre- 
pared to  buy  or  lease,  whichever  proposi- 
tion suits  us  best."  To  what  object  was 
the  assf'mbling  in  one  ownership  or  man- 
agement so  many  conipreHses,  and  keeping 
the  means  and  declaring  the  purpose  of  ac- 
quiring more?  Tlie  answer  would  seem  to 
be  obvious.  The  first  effect  would  necessari- 
ly be  the  cessation  of  competition.  If  there 
was  left  a  possibility  of  other  compresses 

4Sl]being  constructed,  *it  was  made  less  by  the 
power  that  could  be  opposed  to  them.  The 
Gulf  Company  w:is  a  close  corporation, 
which,  starting  in  Alabama,  rapidly  ex- 
tended from  Alabama  to  all  the  cotton- 
growing  territory.  These  are  some  of  the 
points  of  the  testimony  which,  taken  in 
connection  with  other  testimony,  and  with 
the  terms  of  the  lease  and  the  restriction 
upon  the  Shawnee  Company,  support  the 
conclusions  of  the  supreme  court  of  the  ter- 
ritory. This  case  presents  something  more 
than  the  lease  of  property  by  the  Shawnee 
6S  Ii«  ed. 


Company,  induced  or  made  necessary  by 
financial  embarrassment.  It  presents  some- 
thing more  than  the  acquisition  by  the 
Gulf  Company  of  another  compress, — of  a 
mere  addition  to  its  business.  It  presents 
acts  in  aid  of  a  scheme  of  monopoly.  Swift 
&  Co.  V.  United  States,  196  U.  S.  375,  49 
L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

It  does  not  appear  whether  the  supreme 
court  based  its  judgment  upon  the  common 
law,  the  Sherman  law,  or  the  statutes  of 
Oklahoma.  The  appellees  insist  that  the 
law  applicable  to  the  case  comes  from  all 
three  sources.  The  Sherman  law  provides 
that  "every  contract,  combination  in  form 
of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  in  any  terri- 
tory of  the  United  States  or  of  the  District 
of  Columbia  ...  is  hereby  declared  il- 
legal." [26  Stat,  at  L.  209,  chap.  047,  §  3, 
U.  S.  Comp.  Stat.  1901,  p.  3201.]  And  it 
has  been  decided  that  not  only  unreasonable, 
but  all  direct  restraints  of  trade  arc  pro- 
hibited, the  law  being  thereby  di.stinp:uished 
from  the  common  law.  Hut  it  is  contended 
that  it  was  held  in  United  States  v.  Trans- 
Missouri  Freight  Asso.  100  U.  S.  200,  41 
L.  ed.  1007,  17  Sup.  Ct.  Rep.  540,  and  in 
United  States  v.  Joint  Traffic  Asso.  171  U. 
S.  505,  43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25, 
that  the  sale  of  the  good  will  of  a  biKsiiiess 
with  an  accompanyiii«r  agreement  not  to  eii- 
jrage  in  a  similar  business  was  not  a  re- 
straint of  trade  within  the  meaning  of  the 
Sherman  act. 

Counsel  has  discussed  with  an  aniiient 
citation  of  cases  the  principle  which  rr^ru- 
lates  such  contracts,  and  insists  that  the 
lease  by  the  Shawnee  Company  conforms  to 
such  principle.  The  principle  is  well  under- 
stood. The  restraint  upon  one  of  the  par- 
ties must  not  be  greater  than  protection  to 
the  other  *party  rcfjuires,  and  it  needs  no[435j 
further  explanation  than  is  ;>iviMi  in  (iibhs 
v.  Baltimore  Gas  Co.  VM)  V.  S.  .{OC,  :v>  L. 
ed.  979,  9  Sup.  Ct.  Rep.  55.3.  The  supreme 
court  of  the  territory  recognized  the  prin- 
ciple, but  said:  "Tested  by  the  general 
principles  applicable  to  contracts  of  this 
character,  this  agreement  is  far  more  exten- 
sive in  its  outlook  and  more  onerous  in  its 
intent  than  is  necessary  to  afTord  a  fair 
protection  to  the  lessee."  And  in  this  con- 
clusion the  statute  of  the  territory  may  have 
had  its  influence.  That  statute  makes  void 
every  contract  by  which  anyone  is  restrained 
from  exercising  a  lawful  profession,  trade, 
or  business,  except,  however,  that  one  who 
sells  the  good  will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on 
a  similar  business  within  a  specified  county, 
city,  or  part  thereof.  Wilson's  Rev.  & 
Anno.  Stat.  §§  819,  820.  It  is  clear  that 
the  lease  of  tlie  Shawnee  Company  to  the 
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Gulf  Company  does  not  literally  comply 
with  this  requirement.  Whether  it  can  be 
limited  by  construction,  as  it  is  contended 
by  appellants  it  can  be,  we  need  not  de- 
cide. As  written,  it  was,  no  doubt,  consid- 
ered with  other  considerations  by  the  court 
in  concluding  that  "the  real,  the  veritable, 
puri-ose  actuating  the  officers  of  the  Gulf 
Compress  Company,  as  disclosed  by  its  plan 
of  organization  and  mode  of  operation,  and 
as  manifested  by  the  circumstances  sur- 
rounding the  conduct  of  its  business  and 
the  results  of  its  management  by  them  is, 
beyond  reasonable  question,  to  place  within 
their  power  the  control  of  the  compress  in- 
dustry, by  purchasing  or  leasing  those 
plants  which  arc  advantageously  located  in 
each  of  the  hauling  districts  or  territories 
established  by  the  carriers  [railroads]  in 
their  cotton  tariffs.  Within  certain  bound- 
aries the  haul  must  be  one  certain  way,  and 
when  the  Gulf  Company  seizes  the  strategic 
point,  under  its  leases,  competition  within 
that  district  is  annihilated.'' 
Decree  affirmed. 


[436] •EX  PARTE :     IN  THE  MATTER  OF  THE 
STATE  OF  NEBRASKA,  Petitioner. 

(See  S.  C.  Reporter's  ed.  436-447.) 

Mandamus  — to  control  judicial  discre- 
tion. 

1.  Mandamus  cannot  be  used  as  a  substi- 
tute for  an  appeal  or  writ  of  error  to  cor- 
rect the  error,  if  any,  committed  by  a  Fed- 
eral circuit  court  in  denying  a  motion  to  re- 
mand, which  presented  for  decision  the  ques- 
tion whether  there  was  in  the  case  a  con- 
troversy wholly  between  citizens  of  different 
states,  to  the  complete  determination  of 
which  the  state,  tliough  named  as  a  party 
plaintiff,  was  not  a  necessary  party. 

Removal  of  causes  —  state  as  real  party. 

2.  The  mere  presence  on  the  record  of  the 
state  as  a  party  plaintiff  will  not  defeat  the 
jurisdiction  of  a  Federal  circuit  court  to 
which  the  cause  has  been  removed  from  a 
state  court,  if  it  appears  that  the  state  has 
no  real  interest  in  the  controversy. 

[No.  16,  Original.] 

Argued  March  17,  1908.     Decided  April  20, 

1908. 

PETITION  for  a  writ  of  mandamus  to 
compel  the  judges  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Ne- 
braska to  remand  to  the  Supreme  Court  of 
that  state  a  cause  which  the  Circuit  Court 
had  refused  to  remand  because  of  the  opinion 


Note. — As   to   mandamus  to  control  in- 
ferior tribunal — see  note  to  Re    Morgan,  29 
L.  ed.  U.  S.  135. 
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that  a  controversy  is  presented  for  decision 
wholly  between  citizens  of  different  states, 
to  the  complete  determination  of  which  the 
state  of  Nebraska  is  not  an  indispensable 
party.  Rule  discharged  and  petition  dis- 
missed. 

Statement  by  Mr.  Chief  Justice  Fuller: 

On  June  15,  1907,  the  state  of  Nebraska, 
William  T.  Thompson,  attorney  general,  Ne- 
braska State  Railway  Commission,  Hudson 
J.  Winnett,  J.  A.  Williams,  and  Henry  T. 
Clarke,  Jr.,  as  members  of  the  Nebraska 
State  Railway  Commission  of  the  State  of 
Nebraska  brought  suit  against  the  Chicago, 
Burlington,  k  Quincy  Railway  Company  to 
enjoin-that  company  from  charging  more 
for  the  transportation  of  freight  and  pas- 
sengers within  the  state  of  Nebraska  than 
the  rates  fixed  for  such  transportation  in 
certain  acts  of  the  legislature  of  the  state 
of  Nebraska,  and  also  from  disobeying  the 
orders  of  the  Nebraska  State  Railway  Cora- 
mission,  and  from  concealing  from  that  com- 
mission Jbhe  condition  of  its  business,  and 
from  making  any  unlawful  discrimination, 
in  violation  of  the  state  statute. 

*June  22  the  defendant  company  filed  its [4 S 7] 
petition   for  the   removal  of  the  action  to 
the  circuit  court  of  the  United  States.    The 
petition  for  removal  alleged: 

"Your  petitioner  further  avers  that  in  the 
above-entitled  suit  there  is  a  controversy 
which  is  wholly  between  citizens  of  different 
states,  to  wit:  A  controversy  between  your 
petitioner,  Chicago,  Burlington,  &  Quincy 
Railway  Company,  which  your  petitioner 
avers  was,  at  the  time  of  the  commencement 
of  this  suit,  ever  since  has  been,  and  now  is, 
a  corporation  created  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Iowa; 
the  said  William  T.  Thompson,  attorney 
general  of  the  state  of  Nebraska,  one  of 
the  plaintiffs,  who  your  petitioner  avers  was, 
at  the  time  of  the  commencement  of  this 
action,  ever  since  has  been,  and  still  is,  a 
citizen  and  resident  of  the  state  of  Ne- 
braska; the  Nebraska  State  Railway  Com- 
mission, a  board  organized  under  the  laws 
of  the  state  of  Nebraska  for  the  supervision 
of  railways  in  said  state,  and  the  members 
composing  the  said  board,  whom  your  peti- 
tioner avers  were,  at  the  time  of  the  com- 
mencement of  this  suit,  ever  since  have  been, 
and  still  are,  citizens  and  residents  of  the 
state  of  Nebraska;  the  said  Hudson  J.  Win- 
nett, one  of  the  plaintiffs  and  a  member  of 
the  aforesaid  Nebraska  State  Railway  Com- 
mission, who  your  petitioner  avers  was,  at 
the  time  of  the  commencement  of  this  ae* 
tion,  ever  since  has  been,  and  still  is,  a  citi- 
zen and  resident  of  the  state  of  Nebraska; 
the  said  J.  A.  Williams,  one  of  the  plain- 
tiffs and  a  member  of  the  aforesaid  Nebras- 
ka State  Railway  Commission,  who  your  pe- 

lot  U.  8. 


1907. 


Bz  PAHS  NntEiagA. 


437-439 


titioner  avers  was,  at  the  time  of  the  com- 
mencement of  this  action,  ever  since  has 
been,  and  still  is,  a  citizen  and  resident  of 
the  state  of  Nebraska;  and  the  said  Henry 
T.  Clarke,  Jr.,  one  of  the  plaintiffs  and  a 
member  of  the  aforesaid  Nebraska  State 
Railway  Commission,  who  your  petitioner 
avers  was,  at  the  time  of  the  commencement 
of  this  action,  ever  since  has  been,  and  still 
is,  a  citizen  and  resident  of  the  state  of 
Nebraska.  And  your  petitioner  avers  that 
it  was  not,  at  the  time  of  the  commence- 
;8]ment  of  this  suit,  nor  since  has  been,  *and 
is  not  now,  a  resident  or  citizen  of  the  state 
of  Nebraska. 

"Your  petitioner  further  avers  that  the 
state  of  Nebraska,  as  a  party  plaintiff  in 
the  said  suit,  is  not  a  proper  or  necessary 
party  in  the  said  suit;  that  the  said  state 
of  Nebraska  is  not  the  real  party  in  inter- 
est in  the  said  suit;  that  the  said  state  of 
Nebraska  has  no  interest,  beneficial  or  oth- 
erwise, in  the  said  suit,  and  lias  been  named 
as  a  party  plaintiff  simply  for  the  purpose 
of  depriving  the  circuit  court  of  the  United 
States  of  jurisdiction  over  this  suit." 

Bond  was  filed  with  the  petition  for  re- 
moval and  also  the  transcript  of  the  record 
in  the  uflfice  of  the  clerk  of  the  circuit  court 
of  the  United  States  for  the  district  of  Ne- 
braska on  the  3d  day  of  July,  1907. 

Plaintiffs  then,  on  July  12,  filed  a  motion 
to  remand  tho  case  to  the  supreme  court  of 
the  state  of  Nebraska,  on  the  ground  that 
the  circuit  court  of  the  United  States  did 
not  have  jurisdiction  over  the  subject-mat- 
ter of  said  action  or  of  the  parties  thereto, 
and  had  no  jurisdiction  to  hear  or  deter- 
mine the  cause.  The  motion  to  remand, 
having  been  argued  and  submitted  to  the 
court,  was  overruled  for  reasons  set  forth  in 
an  opinion. 

Subsequently  leave  was  granted  to  file  a 
petition  in  this  court  for  a  writ  of  man- 
damus directing  the  remanding  of  the  action 
to  the  supreme  court  of  the  state  of  Nebras- 
ka, and,  being  filed,  a  rule  was  entered 
thereon  directin--  the  district  judges  for  the 
district  of  Nebraska,  holding  the  circuit 
court  of  the  United  States  in  and  for  that 
district,  to  show  cause  why  said  petition 
for  mandamus  should  not  be  granted. 

The  judges  made  due  return  to  the  rule, 
in  which,  after  reciting  the  proceedings  had 
in  the  circuit  court,  they  stated  that  it  be- 
came and  was  their  duty  as  judges  holding 
that  court  to  hear  the  argument  on  the 
motion  to  remand,  and  consider  and  decide 
that  motion,  which,  pursuant  to  said  duty, 
the  said  judges  heard  and  decided  accord- 
ingly. They  further  showed  that  the  mo- 
tion to  remand  was  denied  by  the  judges 
I •] 'holding  the  circuit  court,  in  the  exercise  of 
the  jurisdiction  conferred  upon  them  by 
ft2  li.  ed. 


law,  and  that  their  decision  upon  the  motion 
was  in  the  exercise  of  judicial  judgment  and 
discretion  vested  in  them.  The  return,  and 
as  a  part  thereof,  was  accompanied  by  a 
complete  transcript  of  the  record  of  the 
cause  in  the  circuit  court. 

Messrs.  'William  T.  Thompson  and 
TVilliam  B.  Rose  argued  the  cause  and 
filed  a  brief  for  petitioner: 

Where  a  circuit  court  of  the  United 
States  has  no  jurisdiction  over  a  cause  re- 
moved by  defendant  from  a  state  court,  and 
refuses  to  remand  it  upon  a  proper  motion, 
mandamus  is  plaintiff's  remedy. 

Ex  parte  Wisner,  203  U.  S.  449,  51  L.  ed. 
264,  27  Sup.  Ct.  Rep.  150. 

No  amount  of  judicial  discretion  of  a 
court  can  supply  a  defect  or  want  of  juris- 
diction in  the  case. 

Ex  parte  Bradley,  7  Wall.  377,  19  L.  ed. 
219. 

Mandamus  does  not  lie  to  control  judicial 
discretion,  except  when  that  discretion  has 
been  abused;  but  it  is  a  remedy  when  the 
case  is  outside  of  the  exercise  of  this  dis- 
cretion, and  outside  the  jurisdiction  of  the 
court  or  officer  to  which  or  to  whom  the 
writ  is  addressed.  One  of  its  peculiar  and 
more  common  uses  is  to  restrain  inferior 
courts,  and  to  keep  them  within  their  law- 
ful bounds. 

Virginia  v.  Rives  (Ex  parte  Virginia) 
100  U.  S.  316,  25  L.  ed.  668. 

On  this  motion  to  remand  the  case  to  the 
supreme  court  for  want  of  jurisdiction  of 
the  Federal  court,  the  sole  test  was  a  mat- 
ter of  law,  depending  alone  on  the  petition 
filed  in  the  state  court.  The  sole  ground 
of  removal  was  diverse  citizenship.  No 
question  of  a  severable  controversy  was 
presented.  The  petition  disclosed  on  its 
face,  as  hereinafter  shown,  that  a  single  in- 
junction was  sought  in  favor  of  the  state 
of  Nebraska,  the  only  real  plaintiff,  against 
the  one  defendant,  the  Chicago,  Burlington 
&  Quincy  Railroad  Company.  Ground  of 
removal  does  not  exist  unless  found  in  the 
petition  in  the  state  court. 

Graves  v.  Corbin,  132  U.  S.  671,  33  L. 
ed.  462,  10  Sup.  Ct.  Rep.  196;  East  Ten- 
nessee, V.  k  G.  R.  Co.  V.  Grayson,  119  U. 
S.  240,  30  L.  ed.  382,  7  Sup.  Ct.  Rep.  190; 
Merchants'  Cotton  Press  &  Storage  Co.  v. 
Insurance  Co.  of  N.  A.  151  U.  S.  368,  38 
L.  ed.  195,  4  Inters.  Com.  Rep.  499,  14  Sup. 
Ct.  Rep.  367;  Minnesota  v.  Northern  Se- 
curities Co.  194  U.  S.  64,  48  L.  ed.  878,  24 
Sup.  Ct.  Rep.  698;  Postal  Teleg.  Cable  Co. 
V.  United  States  (Postal  Teleg.  Cable  Co.  v. 
Alabama)  156  U.  S.  487,  39  L.  ed.  232.  15 
Sup.  Ct.  Rep.  192;  Tennessee  v.  Bank  of 
Commerce,  152  U.  S.  454,  38  L.  ed.  611,  14 

Sup.  Ct  Rep.  654. 
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Thf»  petition   shows  on  its  face  that  the  176;   Louisiana  v.  Texas,   176  U.   S.    1,  44 

stato   is  the  only  real  party  plaintiff,  and  L.  cd.  347,  20  Sup.  Ct.  Rep.  251 ;  Mis-souri 

not  boinof  a  citizen  within  the  removal  acts  use  of  Public  Schools  v.  Alt,  73  Fed.  302. 
of  ('onuross    (Upshur  County  v.  Rich,   13.)        The  converse  is  equally  true.     If  a  state 

r.  S.  470,  34  L.  ed.   197,  10  Sup.  Ct.  Rep.  is  not  a  party  of  record,  yet  if  it  appears 

051  :     Pt^stal    To1p«».    Cable    Co.    v.    United  that  the  case  is  onr  wherein  the  state  is  a 

States,    supra),    the    circuit    court    of    the  real    party    in    interest,    that    fact    will    be 

United   States  acquired  no  jurisdiction  by  recognized,    and    jurisdiction    will    not    be 

removal.  determined  merely  by  an  inspection  of  the 

Want  of  jurisdiction  from  any  cause,  ap-  nominal  parties  to  the  cause, 
peariii;,'  on   the   face  of  the  record,   maken        Re  Avers,   123  T'.  S.  443,  31  L.  ed.  216, 

minulanius    the    proper    remedy    where    the  8  Sup.  Ct.  Rep.  Kil. 
Federal   court  refuses  to  perform   the  duty 

to  remand.     Such  cases  are  outside  the  dis-        Mr.    Chief  Justice   Fuller   delivered   the 

cretion    and    jurisdiction    of   the    court    to  opinion  of  the  court: 

which  they  are  removed.  The  motion  to  remand  presented  for  de- 
Virginia    V.    Rives,    supra;    Virginia    V.  cision   the   question  whether   there  was   in 
Paul,  148  U.  S.  107,  37  L.  ed.  386,  13  Sup.  the  case  a  controversy  wholly  between  citi- 
Ct.  Rep.  536;   Ex  parte  Wisner,  supra.  7,ens  of  different  states,  to  the'complete  de- 

The  11th  Ainoiidnient  to  the  Constitution  termination  of  which  the  state  of  Nebraska 

of  the  X'nited  States,  passed  in  consequence  was  not  an  indispensable  party.     If  defend- 

of  the  decision   in   Chisholm   v.  Georgia,  2  ant*s    contention    w^as    correct,    the     action 

Da  11.  419,  1  L.  ed.  440,  was  intended  to  take  could  have  been  originally  brought  in  the 

away   the   judicial   power  of  the  courts  of  Federal  court,  and   its  jurisdiction   of  the 

the  United  States  ever  all  controversies  be-  case  was  complete  on  removal.    The  circuit 

tween  states  and  individuals.  court  •was  called  upon  to  determine  that[441] 

Rhode   Island   v.   Massachusetts,    12   Pet.  question  and  to  exercise  judicial  discretion 

731,  9  L.  ed.   1203;    Hollingsworth  v.  Vir-  in  deciding  it.     This  being  so,  its  jurisdic- 

ginia.  3  Dall.  381,  1  L.  ed.  645.  tion  was  complete;  and  if  it  erred  in  itscon> 

The  state  could  not  have  brought  its  suit  elusions  the  remedy  is  not  by  writ  of  man- 
originally  in  the  United  States  circuit  damns,  which  cannot  be  used  to  perform  the 
court.  office  of  an  appeal  or  writ  of  error.    The  ap- 

Dey  V.  Chicago,  M.   k  St.  P.  R.   Co.  45  plieable  principles  have  been  laid  down  in 

Fed.  82.  innumerable    cases.      Ex    parte    Bradley,    7 

Wall.  364,  19  L.  ed.  214;  Ex  parte  Loring, 

Messrs.  William  D.  McHugli  and  Max-  g^  y,    g    ^jg    24  l.  ed.  165;  Re  Rice,  155 

well   Evarts  argued   the  cause  and  filed  a  ^    g    3^,^    39  ^    ^    ^gg^   jg  ^        ^^    ^ 

briH  for  resiHuident:  .„       ^  ^  ^  149;    Re   Atlantic   City   R.   Co.    164   U.   S. 

il.e  writ  of  mandamus  will  not  be  used  ^,33   4^  ^  ^^   5.9    17  gup.  Ct.  Rep.  208. 
to  perform  the  office  of  an  apix^al  or  writ        j^  appeared  in  the  case  of  Re  Pollitz,  206 

^^  *''''^''^-  ,  U.  S.  323,  51  L.  ed.  1081,  27  Sup.  Ct.  Rep. 

rniti-*!  States  v.  Lawrence,  3  Dall.  42,  1  729,   that   Pollitz  had  brought  suit   in   the 

L.  od.  502:   Kx  parte  BraJley.  7  Wall.  304,  supreme   court   of   New    York    against    the 

377.   19   L.  ed.  214.  210;    Kx   parte  luring,  Wabash  Railroad  Company  and  a   number 

94  I  .  S.  418.  419.  24  L.  ed.  lU.^;   Ex  parte  ^j  defendants.     Pollitz  was  a  citizen  of  the 

lluaid.  10.)  L.  S.  018,  0/9,  26  L.  ed.  1176,  j^^ate  of  New   York;    a  number  of  the  de- 

1177;    Ue  Rice.   15o   U.  S.  396,  403,  39  L.  fpndants  were  citizens  of  the  state  of  New 

e<l.  198.  201,  15  Sup.  Ct.  Rep.  149;  Re  At-  york;   the  Wabash  Railroad  Company  was 

lantic  (ity  R.  Co.  104  I  .  S.  033.  41  L.  ed.  ^  corporation  organized  under  the  laws  of 

579.   17   Sup.  Ct.  Rop.  208;   Re  Pollitz,  206  g^^^^g  ^,j,,^^  ^^^^n  ^^^  ^oxV,     The  W^abash 

I  .   S.    .123,  330.   51    L.   ed.    1081,    1083,    27  Railroad  Company  filed  a  petition  to  remove 

Slip.  Ct.  llvp.  729.  the  case  to  the  circuit  court  of  the  United 

If  petitioner  is  aggrievcil  by  the  decision  states    for    the    southern    district    of    New 

of  tlie   circuit   court,   the   proper   remedy  is  york.    The  petition  for  removal  alleged  tluit 

by  appeal  after  entry  of  hnal  decree.  ^here  was,  in  the  cause,  a  controversy  w  hoi - 

He  Pollitz,  200  I..  S.  323,  333,  51  L.  ed.  j^.  between  citizens  of  the  different  sUtes, 

lOSl.  1084,  27  Sup.  Ct.  Rep.  729.  ^^  tl^p  determination  of  which  controversy 

1  he  presence  on  the  record  of  the  state  the  defendants,  citizens  of  the  state  of  New 
of  Nebraska  as  one  of  the  parties  plaintilT  York,  were  not  indispensable  or  necessary 
does  not  of  itself  necessarily  defeat  the  parties.  The  cause  was  removed  and  Pol- 
jurisdiction  of  the  Federal  court.  litz  made  a  motion  to  remand,  which  was 

Removal  Cases,  100  U.  S.  457,  468,  25  L.  denied.     Pollitz  applied  to  this  court  for  a 

ed.  593,  597 ;  New  Hampshire  v.  Louisiana,  1  writ  of  mandamus  directing  the  remanding 

108  U.  S.  76,  27  L.  ed.  656,  2  Sup.  Ct.  Bep.  I  of  the  cause  to  the  sUte  court     The  rule 
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was  entered,  and  a  return  was  made  to  the 
effect  that  the  order  denying  the  motion  to 
remand  had  been  made  and  entered  in 
the  exercise  of  the  jurisdiction  and  judicial 
discretion  conferred  upon  the  circuit  judge 
by  law,  and  for  the  reasons  expressed  in  the 
opinion  filed  with  the  order. 

The  rule  was  discharged  and  the  petition 
dismissed,  and  the  court  said  (330)  : 

"The  suit  was  commenced  in  the  state 
court  by  a  citizen  and  resident  of  the  city, 
county,  and  state  of  New  York  against  a 
corporation,  a  citizen  of  the  state  of  Ohio, 
and  other  defendants,  many  of  whom  were 
[44 2] residents  and  citizens  of  the  *state  of  New 
York,  the  value  of  the  matter  in  dispute, 
exclusive  of  interest  and  costs,  exceeding 
the  jurisdititional  sum. 

'The  defendant  the  Wabash  Railroad 
Company,  a  citizen  of  Ohio,  filed  its  peti- 
tion and  bond  in  proper  form  for  the  re- 
moval of  the  suit  into  the  United  States 
circuit  court  for  the  southern  district  of 
New  York,  on  the  ground  of  separable  con- 
troversy so  far  as  it  was  concerned,  and  it 
was  removed  accordingly.  A  motion  to  re- 
mand was  made  and  denied  by  the  circuit 
court,  which  held  that  the  controversy  was 
separable,  and  that  the  other  defendants 
were  not  indispensable  or  necessary  parties 
to  the  complete  determination  of  that  sep- 
arable controversy. 

*The  issue  on  the  motion  to  remand  was 
whether  such  determination  could  be  had 
without  the  presence  of  defendants  other 
than  the  Wabash  Railroad  Company,  and 
this  was  judicially  determined  by  the  cir- 
cuit court,  to  which  the  decision  was  by 
law  committed. 

*'The  application  to  this  court  is  for  the 
issue  of  the  writ  of  mandamus  directing  the 
circuit  court  to  reverse  its  decision,  al- 
though, in  its  nature,  a  judicial  act,  and 
M'ithin  the  scope  of  its  jurisdiction  and 
discretion. 

"But  mandamus  cannot  be  issued  to  com- 
pel the  court  below  to  decide  a  matter  be- 
fore it  in  a  particular  way,  or  to  review  its 
judicial  action  had  in  the  exercise  of  legiti- 
mate jurisdiction,  nor  can  the  writ  be  used 
to  perform  the  ofiBce  of  an  appeal  or  writ  of 
error. 

"Where  the  court  refuses  to  take  jurisdic- 
tion of  a  case  and  proceed  to  judgment 
therein,  when  it  is  its  duty  to  do  so,  and 
there  is  no  other  remedy,  mandamus  will 
lie  unless  the  authority  to  issue  it  has  been 
taken  away  by  statute.  Re  Grossmayer,  177 
U.  S.  48,  44  L.  ed.  665,  20  Sup.  Ct  Rep. 
635:  Re  Hohorst,  150  U.  S.  653,  37  L.  ed. 
1211,  14  Sup.  Ct.  Rep.  221.  And  so  where 
the  court  assumes  to  exercise  jurisdiction 
on  removal  when,  on  the  face  of  the  record, 
absolutely  no  jurisdiction  has  attached. 
Virginia  v.  Paul,  148  U.  S.  107,  37  L.  ed. 
61  li.  ed. 


386,  13  Sup.  Ct.  Rep.  536;  Ex  parte  Wisner, 
203  U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct 
Rep.  150. 

*"  'In  Re  Hohorst,  supra,  the  bill  was  filed[44S] 
in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  against  a 
corporation  and  certain  other  defendants, 
and  was  dismissed  against  the  corporation 
for  want  of  jurisdiction.  From  that  order 
complainant  took  an  appeal  to  this  court, 
which  was  dismissed  for  want  of  jurisdic- 
tion because  the  order,  not  disposing  of  the 
case  as  to  all  the  defendants,  was  not  a 
final  decree  from  which  an  appeal  would  lie. 
148  U.  S.  262,  37  L.  ed.  443,  13  Sup.  Ct 
Rep.  590.  Thereupon  an  application  was 
made  to  this  court  for  leave  to  file  a  peti- 
tion for  a  writ  of  mandamus  to  the  judges 
of  the  circuit  court  to  take  jurisdiction  and 
to  proceed  against  the  company  in  the  suit 
Leave  was  granted  and  a  rule  to  show  cause 
entered  thereon,  upon  the  return  to  which 
the  writ  of  mandamus  was  awarded.'  Re 
Atlantic  City  R.  Co.  164  U.  S.  633,  41  L.  ed. 
579,  17  Sup.  Ct.  Rep.  208. 

"In  Ex  parte  Wisner,  Wisner,  a  citizen 
of  the  state  of  Michigan,  commenced  an  ac- 
tion at  law  in  the  circuit  court  for  the  city 
of  St.  Louis,  state  of  Missouri,  against 
Beardsley,  a  citizen  of  the  state  of  Louisi- 
ana. After  service  of  summons  on  Beards- 
ley,  he  filed  his  petition  to  remove  the  ac- 
tion from  the  state  court  into  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Missouri,  on  the  ground  of  di- 
versity of  citizenship,  with  the  proper  bond, 
and  an  order  of  removal  was  made  by  the 
state  court,  and  the  transcript  of  record 
was  filed  in  the  circuit  court.  VVisner  (who 
had  had  no  choice  but  to  sue  in  the  state 
court )  at  once  moved  to  remand  the  case, 
on  the  ground  that  the  suit  did  not  raise 
a  controversy  within  the  jurisdiction  of  the 
circuit  court,  and  that,  as  it  appeared  on  the 
face  of  the  record  that  plaintiff  was  a  citi- 
zen and  resident  of  Michigan,  and  defendant 
a  citizen  and  resident  of  Louisiana,  the  case 
was  not  one  within  the  original  jurisdiction 
of  the  circuit  court,  in  accordance  with  the 
statute  providing  that  where  jurisdiction  it 
founded  only  on  the  fact  that  the  action 
is  between  citizens  of  different  states,  suit 
shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  de- 
fendant. The  motion  to  remand  was  de- 
nied, *and  Wisner  applied  to  this  court  for  a [4 4 4f] 
writ  of  mandamus,  which  was  subsequently 
awarded. 

"In  the  present  case  the  removal  was 
granted  and  sustained  on  the  ground  that 
there  was  a  controversy  between  the  remov- 
ing defendant  and  plaintiff,  which  could  be 
fully  determined  as  between  them  without 
the  presence  of  the  other  defendants.  That 
being  so,  the  suit  might  have  been  brought 
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originally  in  the  circuit  coart  against  the 
railroad  company  as  sole  defendant. 

"If  the  ruling  of  the  circuit  court  was  er- 
roneous, as  is  contended,  but  which  we  do 
not  intimate,  it  may  be  reviewed  after  final 
decree  on  appeal  or  error.  Missouri  P.  R. 
Co.  ▼.  Fitzgerald,  160  U.  S.  556,  582,  40  L. 
ed.  536,  542,  16  Sup.  Gt.  Rep.  380." 

If  this  case  is  one  wherein  there  was  a 
controversy  wholly  between  citizens  of  dif- 
ferent states,  to  the  complete  determination 
of  which  other  parties  to  the  record  were 
not  indispensable  or  necessary,  then,  the  re- 
moval being  properly  sought  on  that  ground, 
the  Federal  court  had  jurisdiction.  If  the 
state  of  Nebraska  was  not  an  indispensa- 
ble party  by  reason  of  its  interest  in  the 
controversy,  its  presence  on  the  record  as 
a  plaintiff  would  not  defeat  the  jurisdiction 
of  the  Federal  court.  And  to  the  circuit 
court  was  committed  the  decision  of  those 
questions  in  the  first  instance,  the  correct- 
ness of  which  cannot  be  examined  upon  this 
application. 

We  must  add  that  the  mere  presence  on 
the  record  of  the  state  as  a  party  plaintiff 
will  not  defeat  the  jurisdiction  of  the  Fed- 
eral court  when  it  appears  that  the  state 
has  no  real  interest  in  the  controversy.  And 
in  the  present  case  the  circuit  court  was  not 
bound  to  adjudicate  the  question  merely  by 
an  inspection  of  the  nominal  parties  to  the 
record,  for  the  mere  presence  of  the  state 
of  Nebraska  as  a  party  plaintiff  was  not  of 
itself  sufficient  necessarily  to  defeat  the  ju- 
risdiction of  the  Federal  court.'  It  became, 
and  was,  the  duty  of  the  circuit  court  to  de- 
termine the  question  whether  the  stat«  of 
Nebraska  was  an  actual  party  plaintiff  in 
the  present  suit,  and  to  determine  that  ques- 

[445]tion  by  consideration  of  the  nature  *of  the 
case  as  presented  by  the  whole  record,  and 
not  "by  a  reference  to  the  nominal  parties  to 
the  record." 

This  the  circuit  court  did,  and.  from  an  in- 
spection of  the  entire  record,  for  the  rea- 
sons stated  in  the  opinion  filed,  the  court 
held  that,  although  the  state  of  Nebraska 
was  a  nominal  party  plaintiff  on  the  record, 
yet  it  had  no  real  substantial  legal  interest 
in  the  controversy.  The  complaint  alleged 
that  the  Nebraska  State  Railwav  Commis- 
sion  was  charged  with  the  duty  to  regulate 
proper  and  lawful  intrastate  rates  upon  the 
railroad  lines  in  the  state  of  Nebraska,  and 

*  to  enforce  thereon  all  lawful  intrastate  rates 

and  charges  for  the  transportation  of  pas- 
sengers and  freight,  and  to  prevent  discrim- 
ination in  such  intrastate  freight  and 
passenger  rates  and  charges;  and  al- 
leged the  duty  of  the  attorney  general  to 
brii^  all  suits  necessary  for  that  purpose; 
the  suit  had  for  its  object  and  purpose  mere- 
ly the  securing  of  an  injunction  against  the 
defendaot  company,  to  restrain  that  com- 

sso 


pany  from  charging  for  the  transportation 
of  freight  and  passengers  within  the  state 
of  Nebraska  more  than  the  rates  fixed  by 
the  state  authority  for  that  purpose,  and 
from  disobeying  orders  of  said  Nebraska 
State  Railway  Commission,  and  from  con- 
coaling  from  said  commission  the  true  con- 
dition of  its  business,  and  from  making  any 
unlawful  discrimination  in  issuing  intra- 
state passes,  mileage  tickets,  and  transpor- 
tation within  the  state  of  Nebraska. 

The  question  whether  the  state  of  Ne- 
braska is  the  real  party  plaintiff  must  be 
determined  from  the  consideration  of  the 
nature  of  the  case  as  disclosed  by  the  record. 
If  the  nature  of  the  case  is  such  that  the 
state  of  Nebraska  is  the  real  party  plaintiff, 
the  Federal  court  will  so  decide  for  all  pur- 
poses of  jurisdiction,  even  though  the  state 
were  not  named  as  a  party  plaintiff.  If 
the  nature  of  the  case  is  such  that 
the  state  is  not  a  real  party  plaintiff,  the 
Federal  court  will  so  decide  for  t!ie  pur- 
poses of  jurisdiction,  even  though  the  state 
is  named  nominally  as  a  party  plaintiff. 

The  question  whether  such  a  case  as  this 
is  one  in  which *the  state  is  the  real  partyrHI] 
in  interest  and  the  real  party  plaintiff  was 
determined  by  this  court  in  Missouri  K.  k 
T.  R.  Co.  V.  Missouri  R.  &  Warehouse  Comi-s. 
183  U.  S.  63,  46  L.  ed.  78,  22  Sup.  Ct.  Rep. 
18,  where  the  only  question  presented  was 
whether,  in  a  suit  brought  to  enjoin  a  rail- 
road company  from  charging  greater  rates 
within  the  state  of  Missouri  than  those 
fixed  by  state  authority,  the  state  of  Mis- 
souri was  the  real  party  plaintiff.  The 
state  was  not  joined  as  a  party  plaintiff, 
but  the  question  had  to  be  determined, 
not  by  a  view  of  the  nominal  parties  to 
the  record,  but  from  the  consideration  of  the 
nature  of  the  case  as  shown  by  the  whole 
record.  The  defendant  company  presented 
to  the  state  court  a  petition  for  removal, 
which  was  denied.  The  supreme  court  of 
the  state  held  that  it  was  proper  to  go  be- 
hind the  face  of  the  record  and  inquire  who 
was  the  real  party  plaintiff:  and,  after 
making  such  examination,  decided  that  the 
state  was  the  real  party  plaintiff,  and  that 
the  Federal  court  had  no  jurisdiction  on 
the  removal.  The  case  was  brought  to  this 
court  for  a  review  of  the  decision  of 
the  supreme  court  of  Missouri,  and  this 
court,  recognizing  the  rule  that  a  mere  in- 
specition  of  the  parties  named  as  the  plain- 
tiffs was  not  conclusive,  examined  the  rec- 
ord and  the  nature  of  the  case,  and,  in  an 
opinion  rendered  by  Mr.  Justice  Brewer, 
held  that  the  nature  of  the  case  was  such 
that  the  state  of  Missouri  was  not  a  real 
party  in  interest  and  not  a  real  party  plain- 
tiff. 

The  court  analyzed  the  nature  of  the  pro- 
ceeding, showed  that  there  was  nothing  in 
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such  an  action  which  afTected  the  state  as 
rach,  and  that  the  relief  sought  did  not  in- 
ure to  the  state  alone,  and  that  a  decree  in 
favor  of  the  plaintiff  would  not  effectively 
operate  in  favor  of  the  state. 

The  circuit  court  might  clearly  have  been 
correct  in  its  decision  that  the  present  case 
was  one  in  which  the  state  of  Nebraska  was 
not  the  real  party  plaintiff,  but  that  de 
cision  could  not  be  reviewed  by  mandamus. 

The  circuit  court  was  called  upon  on  this 
record  to  decide  whether  the  state  of  Ne- 
i47]braska  had  any  real  or  legal  interest  *in  the 
controversy  alleged  to  have  been  wholly  be- 
tween citizens  of  different  states;  and  it 
was  a  decision  which  the  court  had  a  right 
to  make,  involving  no  abuse  of  judicial  dis- 
cretion. A  premature  review  cannot  be  ob- 
tained by  a  writ  of  mandamus. 

Without  expressing  any  opinion  as  to 
whether  the  state  was  a  necessary  party  to 
the  relief  asked,  which  involv^  the  re- 
movability of  the  case,  this  court  bases  its 
judgment  on  the  mandamus  entirely  upon 
the  ground  that,  as  the  circuit  court  had 
jurisdiction  to  pass  upon  the  question  of 
the  removability  of  the  case,  and  as  its  or- 
der overruling  the  motion  to  remand  was 
subject  to  be  reviewed  by  a  higher  court 
after  the  case  had  been  disposed  of  by  final 
judgment,  the  remedy  was  by  appeal,  and 
not  by  mandamus. 

Rule  discharged;  petition  dismissed. 


UNITED  STATES,  Appt, 

V. 

CHANDLER-DUNBAR    WATER    POWER 

COMPANY. 

(See  S.  C.  Reporter's  ed.  447-453.) 

lilmltatton  of  actions  —  suit  to  qnlet  title 
—  Invalid  patent. 

1.  A  patent  from  the  United  States,  in- 
valid when  made,  after  five  years  without 
attack,  must  be  deemed  to  have  the  same 
effect  as  against  the  United  States  in  a 
suit  to  remove  a  cloud  on  title  as  though  It 
were  valid  when  issued,  in  view  of  the  act  of 
March  3,  1801  (26  SUt.  at  L.  1009,  chap. 
661),  I  8,  although  this  section  in  form 
only  bars  suits  to  annul  the  patent. 


Waters  —  relative  rights  between  state 
and  United  States  —  islands. 

2.  Small  rocky  islands,  without  appar- 
ent value,  situated  in  the  St.  Mary's  river, 
were  not  excepted  from  the  transfor  to  the 
^tate  by  the  act  of  June  15.  1836  (5  Stat 
it  L.  49,  50,  chap.  99) ,  admitting  Michigan  to 
the  Union,  of  the  bed  of  the  stream  surround- 
ing them,  because  of  the  provisions  of  fi  4 
of  that  act,  that  no  right  was  conferred  upon 
the  state  "to  interfere  with  the  sale  by  the 
United  States,  and  under  their  authority,  of 
the  vacant  and  unsold  lands  within  the 
limits  of  the  said  state,"  and  of  the  act  of 
June  23,  1836  (5  SUt.  at  L.  59,  60,  chap. 
121),  that  the  state  should  "never  interfere 
with  the  primary  disposal  of  the  soil  within 
the  same  by  the  United  States.'' 

Waters  — title    to    bed    of    stream  — is- 
lands. 

3.  A  patent  from  the  United  States,  de- 
scribing the  land  grantea  as  bounded  bv  the 
St.  Mary's  river,  carries  with  it  the  title  to 
small,  unsurveyed  islands  on  the  American 
side  of  the  international  boundary  line, 
where,  under  the  laws  of  the  state,  a  grant 
of  land  bounded  by  a  stream,  whetlier  navi- 
gable in  fact  or  not,  carries  with  it  the  bed 
of  the  stream  to  the  center  of  the  thread. 

[No.  599.] 

Argued  April  6,  7,  8,  1908.     Decided  April 

20,  1908. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Michigan,  Northern  Division,  dis- 
missing a  bill  to  remove  a  cloud  on  title.  Af- 
firmed. 

See  same  case  below,  81  C.  C.  A.  221,  152 
Fed.  25. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  Bonaparte,  Solicitor 
General    Hoyt,    and   Mr.    Dnane   E.    Fox 

argued  the  cause  and  filed  a  brief  for  ap- 
pellant : 

The  law  of  Michigan,  so  far  as  the  Great 
Lakes  are  concerned,  is  in  full  harmony 
with  the  American  doctrine  of  public  Maters. 

Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  435,  436,  36  L.  ed.  1018,   1036,   1037, 


Note. — As  to  title  to  waters  as  between 
state  and  United  States — see  note  to  Farm 
Invest.  Co.  v.  Carpenter,  50  L.R.A.  747. 

As  to  title  to  islands — see  note  to  Hoi- 
man  v.  Hodges,  58  L.R.A.  673. 

Government  grant  bounded  by  water  as  car- 
rying title  to  islands  therein. 

In  Steinbuchel  v.  Lane,  59  Kan.  7,  61  Pac. 
886,  it  is  said  that  it  is  impossible  to  lay 
down  a  definite  rule  which  will  determine 
every  case  involving  a  question  as  to  what 
passes  by  the  grant  of  land  bordering  on  a 
ftl  li.  ed. 


water  course.  Whether  islands  are  intended 
to  be  reserved,  or  to  pass,  must  be  deter- 
mined from  their  situation  and  extent  and 
the  action  of  the  Land  Department. 

In  states  where  the  title  of  a  riparian 
owner  extends  to  the  center  of  the  stream, 
an  unsurveyed  island  in  a  river  will  pass 
under  a  governmental  grant  of  land  on  the 
bank.  Grand  Rapids  &  I.  R.  Co.  v.  Butler, 
159  U.  S.  87,  40  L.  ed.  85,  15  Sup.  Ct.  Rep. 
991;  Whitaker  v.  McBride,  197  U.  S.  610, 
49  L.  ed.  857,  25  Sup.  Ct.  Rep.  530  (Affirm- 
ing  65  Neb.  137,  90  N.  W.  966). 

So.  also,  in  Chandos  y.  ICack,  77   Wis. 

•881 


SUPBEME  COUBT  COf  TBS  UlTITBD  StATIS. 


Oct.  Tama, 


18  Sup.  Ct.  Rep.  110;  La  Plaisance  Bay 
Harbor  CJo.  v.  Monroe,  Walk.  Ch.  (Mich.) 
168;  Sterling  v.  Jackson,  69  Mich.  488,  13 
Am.  St.  Rep.  405,  37  N.  W.  845;  People  v. 
Silberwood,  110  Mich.  107,  32  L.R.A.  694,  67 
N.  W.  1087 ;  Sherwood  v.  State  Land  Office 
Conirs.  113  Mich.  227,  71  N.  W.  632;  Peo- 
ple V.  Warner,  116  Mich.  228,  74  N.  W. 
705;  State  v.  Lake  St.  Clair  Fishing  & 
Shooting  Club,  127  Mich.  680,  87  N.  W. 
117. 

The  pre-eminent  interest  of  the  public  in 
those  waters,  for  the  purposes  of  navigation 
and  other  purposes,  is  superior  to  that  of 
individuals  owning  the  lands*  bordering 
thereon;  and  private  ownership  of  the  bed 
of  the  waters  is  absolutely  inconsistent  with 
the  public  interest. 

Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S. 
460,  36  L.  ed.  1045,  13  Sup.  Ct.  Rep.  110. 

This  ruling  is  in  accordance  with  the  com- 
mon law  of  England  governing  tide  waters. 

Martin   v.   Waddell.    16   Pet.   418,    10   L. 


cd.  1015;  Stockton  v.  Baltimore  &  N.  Y.  B. 
Co.  1  Inters.  Com.  Rep.  411,  32  Fed.  9. 

Both  the  Great  Lakes  and  their  connect- 
ing waters  are  within  the  class  of  tidal 
waters  as  dealt  with  by  the  common  law. 

United  SUtes  v.  Rodgers,  150  U.  S.  249, 
37  L.  ed.  1071,  14  Sup.  Ct.  Rep.  109;  The 
Genesee  Chief  v.  Fitzhugh,  12  How.  457, 
13  L.  ed.  1064;  United  SUtes  v.  Crush,  5 
Mason,  290,  Fed.  Cas.  No.  15,268;  Kingman 
V.  Sparrow,  12  Barb.  201 ;  Hensler  v.  Hart- 
man,  16  Abb.  N.  C.  176,  note;  State  v. 
Lake  St  Clair  Fishing  &  Shooting  aub, 
supra. 

Even  if  the  present  decisions  of  the  state 
of  Michigan  were  not  in  harmony  with  the 
decision  in  the  Illinois  Central  Case,  they 
would  not  be  controlling  upon  the  Federal 
judiciary  in  a  matter  involving  the  rights  of 
the  government,  which  arose  before  the  ex- 
istence of  the  state,  and  did  then,  and  do 
still,  involve  the  international  obligations 
of  the  appellant. 


573,  10  L.R.A.  207,  20  Am.  St.  Rep.  139,  46 
N.  W.  803,  it  was  held  that  a  small  un- 
survoyed  island  in  a  navigable  stream  will 
pas«  to  t^p  s»ovprnment  grantco  of  the  lands 
on  his  side  of  the  thread  of  the  stream 
to  which  he  takes,  when  there  is  no  reserva- 
tion in  the  grant.  See  also,  to  the  same  ef- 
fect, Franzini  v.  Layland,  120  Wis.  72,  97 
N.  W.  499;  Sliter  v.  Carpenter,  123  Wis. 
578,  102  N.  W.  27. 

But  in  Packer  v.  Bird,  71  Cal.  134,  11 
Pac.  873,  it  was  held  that  a  patent  from 
the  United  States  for  land  bounded  on  a 
river  which  is  actually  navigable  expends  no 
farther  than  the  edge  of  the  stream.,  and 
does  not  include  an  island  separated  from 
the  upland  by  a  slough  forming  part  of 
such  river,  although  the  slough  is  not  ordi- 
narily navigable,  or  not  navigable  at  all. 

A  government  grant  of  land  on  the  Mis- 
sissippi river  will  carry  title  to  the  center 
of  the  stream,  unless  the  intention  not  to 
do  so  plainly  appears,  and  will  include  an 
island  separated  from  the  mainland  by  a 
slough  filled  with  water  a  portion  of  the 
year,  although  the  island  is  not  surveyed 
and  platted,  or  otherwise  marked  on  the 
■urveyor's  map.  Middleton  v.  Pritchard. 
4  111.  510,  38  Am.  Dec.  112. 

A  patent  of  government  subdivisions 
along  the  bank  of  a  river  conveys  the  title 
to  all  islands  lying  between  the  meander 
line  and  the  middle  thread  of  the  stream, 
unless  such  islands  have  been  previously 
surveyed  by  government  subdivisions,  or 
are  expressly  reserved.  Butler  v.  Grand 
Rapids  k  I.  R.  Co.  85  Mich.  246,  24  Am. 
St  Rep.  84,  48  N.  W.  569. 

And  in  Goff  v.  Cougle,  118  Mich.  307,  42 
L.R.A.  161,  76  N.  W.  489  it  was  held  that 
a  conveyance  of  land  bounded  by  a  river 
would  extend  the  title  of  the  grantee  to 
the  middle  of  the  main  channel,  bo  as  to 
indude   islands  lying  between  it  and  the 

shore,  in  the  absence  of  anything  to  show 
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that  the  government  reserved  title  to  the 
islands  when  it  conveyed  the  shore. 

It  has  also  been  held  that  a  government 
patent  of  land  adjoining  a  meandered  lake 
will  be  deemed  to  include  an  unsurveyed 
island  between  the  shore  and  the  center  of 
the  lake,  not  reserved  in  the  conveyance. 
Church  V.  Case,  122  Mich.  554,  81  N.  W. 
334;  Webber  v.  Axtell,  94  Minn.  375,  6  L. 
R.A.(N.S.)   194,  102  N.  W.  915. 

But  in  Bigelow  v.  Hoover,  85  Iowa.  161, 
39  Am.  St.  Rep.  296.  52  N.  W.  124,  it  was 
held  that  the  patentee  of  land  near  an  is- 
land in  a  lake,  which  was  not  surveyed  or 
recognized  by  the  government,  the  place 
where  it  was  situated  being  marked 
"bayou,"  had  no  title  to  the  island. 

The  passing  of  title  to  an  unsurveyed 
island  under  a  government  grant  bounded 
by  a  river  will  not  be  affected  by  the  fact 
that  the  survey  showed  that  a  meander  line 
was  run  along  the  river,  where  such  lino 
was  run  for  the  purpose  of  ascertaining  the 
quantity  of  land,  and  is  not  marked  as  a 
boundary  line.  Houck  v.  Yates.  82  111.  179; 
Fuller  V.  Dauphin,  124  HI.  542,  7  Am.  St. 
Rep.  388,  16  N.  E.  917. 

However,  the  fact  that  the  island  has  not 
been  surveyed  is  not  conclusive  of  an  inten- 
tion on  the  part  of  the  government  to  pasn 
title  thereto  as  appurtenant  to  a  grant  of 
the  upland. 

Thus,  in  Harding  v.  Minneapolis  North- 
ern R.  Co.  28  C.  C.  A.  419,  66  U.  S.  App. 
257,  84  Fed.  287,  it  was  held  that  the  omis- 
sion by  the  government,  from  a  survey,  of 
an  island  contiguous  to  the  eastern  shore 
of  a  river,  did  not  show  an  intention  on  the 
part  of  the  government-  to  relinquish  its 
claim  thereto,  where  the  Indian  title  to  the 
lands  on  the  western  side  of  the  river  had 
not  been  acquired,  and  an  extension  of  the 
sun'cy  to  the  island  would  have  divided  it 
into  four  sections,  two  of  which  would  ha\*e 
been  on  the  western  side  of  the  river,  and  a 
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United  States  v.  Chandler-Dunbab  Wateb  Poweb  Co. 


Pine  Grove  Twp.  v.  Talcott,  19  Wall. 
COO,  22  L.  ed.  227;  Martin  v.  Waddell,  10 
Pet.  417,  10  L.  €d.  1015;  Scranton  v.  Wheel- 
er. 6  C.  C.  A.  585,  10  U.  S.  App.  152,  57 
Fed.  811;  Barney  v.  Keokuk,  94  U.  S.  324, 
24  L.  ed.  224;  lilinois  C.  R.  Co.  v.  Illinois, 
140  U.  S.  387,  30  L.  ed.  1018,  13  Sup.  Ct. 
Rep.  110. 

Tliere  is  a  difference  between  the  land  in 
the  bed  of  the  inland  rivers  of  a  state  and 
that  in  the  bed  of  rivers  on  its  boundary, — 
especially  where  the  boundary  is  an  inter- 
national boundary. 

United  States  v.  Rio  Grande  Dam  k  Irrig. 
Co.  174  U.  S.  703,  43  L.  ed.  1141,  19  Sup. 
Ct.  Rep.  770. 

The  powers  affecting  the  internal  affairs 
of  the  states,  not  granted  to  the  United 
States  by  the  Constitution,  or  prohibited  by 
it  to  the  states,  are  reserved  to  the  states 
respectively;  and  all  powers  of  a  national 
character  which  are  not  delegated  to  the 
national    government    by    the    Constitution 


are  reserved  to  the  people  of  the  United 
States. 

Kansas  v.  Colorado,  200  U.  S.  90,  51 
L.  ed.  971,  27  Sup.  Ct.  Rep.  055. 

The  international  character  of  the  waters 
of  the  Great  Lakes  was  one  of  the  elements 
considered  by  this  court  in  deciding  that 
such  lakes  are  high  seas. 

United  States  v.  Rodgers,  150  U.  S.  200, 
37  L.  ed.  1077,  14  Sup.  Ct.  Rep.  109. 

Inasmuch  as  questions  of  boundary  are 
political  ones,  in  which  all  courts,  both 
Federal  and  state,  are  bound  to  follow  the 
measures  adopted  by  the  government,  it 
follows  that,  as  to  all  incidental  questions 
pertaining  to  such  boundaries,  all  courts 
are  likewise  bound  to  follow  the  principles 
so  established. 

Foster  v.  Neilson,  2  Pet.  253,  7  L.  ed. 
415;  Lattimer  v.  Poteet,  14  Pet.  14,  10 
L.  ed.  .333:  United  States  v.  Rio  Orando 
Dam  &  Irrig.  Co.  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  rt.  Rep.  770. 


survey  of  it  was  made  four  years  later  on 
the  extinguishment  of  the  Indian  title,  and 
the  claims  of  the  patentee  under  such  sur- 
vey were  acquiesced  in  for  thirty-six  years 
bv  the  lot  owners  on  the  eastern  side  of  the 
river. 

And   in   Steinbuchel  v.  Lane,  59  Kan.  7. 

61  Pae.  8S6.  it  is  held  that  a  patent  for 
lands  bordering  on  a  stream.  Iwth  banks  of 
which  were  meandered  by  the  government, 
without  any  reference  to  a  large  island 
therein  composed  of  primitive  soil,  inchnles 
no  ])art  of  the  island  opposite  such  land  as 
an  appurtenance  thereof,  whether  the  stream 
be  navigable  or  not,  where  it  separates  at 
the  head  of  the  island  into  two  distinct 
channels,  constituting  a  well-defined  stream 
on  either  side,  and  it  is  not  necessarv  to  in- 
elude  any  part  of  the  island  to  make  iy> 
the  quantity  of  land  included  in  the  patent; 
but.  at  most,  the  boundary  of  the  land 
granted  extends  only  to  the  middle  of  the 
thread  of  the  channel  between  it  and  the 
island. 

In  Slifienmker  v.  Hatch,  13  Nev.  201,  it 
was  lioUl  that  an  unsurveyed  island  of  con- 
siderable size  in  a  river  is  no  part  of  the 
land  surveyed  on  the  side  opposite  one  chan- 
nel, wJiere  the  two  branches  of  the  river 
are  both  well-defined  channels  and  there  is 
no  disp.irity  in  size,  althouprh  in  low  water 
the  one  channel  carries  all  the  running 
water,  and  at  other  times  more  than  the 
other  clmnnelj  because  it  is  shorter  and  has 
more  fall. 

Wliere  the  government  surveys  the  land 
on  each  side  of  a  river,  and  an  island  in 
the  stream,  separately,  and  grants  the  main 
shores  and  the  island  to  different  parties, 
the  title  to  the  island  cannot  be  claimed  by 
the  grantees  of  the  mainland.  Stolp  v. 
Hovt.  44  111.  219:  Wiggenhorn  v.  Kountz, 
23  Neb.  090,  8  Am.  St.  Rep.  150,  37  N.  W. 
603. 

Hut   if   the   government   surveyors   have, 
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in  good  faith  and  exereisinjr  thi'ir  best  judg- 
ment, surveyed  a  strip  of  hind  as  ])ait  of 
the  mainland  and  the  land  has  been  sold,  a 
!  suhs(Mpient  patent  of  the  land  as  an  island 
will  be  a  nullitv.  St.  Paul.  S.  &  T.  K.  U. 
Co.  v.  First  Div.  St.  Paul  &  P.  K.  Co.  20 
Minn.  31.  40  N'.  W.  .KU. 

In  Kaskaskia  v.  AIe('lun\  HIT  111.  2'A.  47 
y.  E.  72,  it  was  hold  tint  an  act  of  Ct.n 
gress  fixin*;  the  boundary  of  an  old  Freneh 
grant  as  b.irdering  on  a  navigahir  river, 
and  confirming  the  grant,  will  be  eonstruod 
according  to  the  rule  of  the  eouimon  law, 
which  extends  the  title  of  su«'h  grants  to 
the  center  of  the  stream,  including  all  is- 
lands lying  between  the  mainland  and  such 
center  of  the  stream,  even  thouirh  the 
P'rench  law  in  force  in  the  territory  wln-n 
the  original  grant  was  made  would  oxeludn 
islands  formed  in  the  river  from  such 
grant. 

A  patent  confirmatory  of  a  Mexican 
grant,  excepting,  reserving,  and  excluding 
from  the  land  that  portion  thereof  covered 
by  the  navigable  waters  of  a  dosionated  bay, 
must  be  construed  as  excepting  an  island 
lying  within  the  exterior  boundaries  of  the 
bay,  as  well  as  land  covered  by  the  waters 
thereof,  where  such  a  bay  was  "marked  "ex- 
cepted" on  the  map  accompanying  the  pat- 
ent, and  the  land  surveyed,  after  the  bound- 
aries thereof  were  given  by  courses  and  dis- 
tanees,  was  also  designated  as  being  certain 
numbered  lots  and  plats  of  the  public  sur- 
vey, neither  of  whieh  lots  includes  any  por- 
tion of  the  land  within  the  exterior  bound- 
aries of  the  bay  as  marked  upon  the  map. 
De  Guyer  v.  Banning,  91  Cal.  400,  27  Pac. 
701.  Overruling  on  this  point  25  Pac.  252. 

In  M Mullen  v.  M'Culloch,  2  Bail.  L.  340. 
it  was  held  that  a  grant  to  a  navigation  im- 
provement company  of  all  lands  within  2 
miles  of  a  river,  which  had  not  lieen  granted 
to  other  persons,  includes  islands  situated 
in  the  bed  of  the  river. 
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Former  conitTuetion  by  the  government 
li  entitled  to  respect. 

New  York  Indians  v.  United  States,  170 
U.  S.  1,  30,  42  L.  ed.  927,  837,  18  Sup.  Ct, 
Bep.  531;  Edwards  v.  Darby,  12  Wheat. 
ElO,  6  L.  ed.  604;  United  SUtes  v.  Stato 
Bank,  6  Pet.  3S,  8  L.  ed.  311;  United  Staten 
T.  Pugh,  eS  U.  S.  265,  25  L.  ed.  322;  United 
SUtea  V.  Fhilbrick.  120  U.  S.  S2,  30  L.  e<t. 
S59,  7  Sup.  Ct.  Rep.  413;  United  SUtes  v. 
Union  P.  E.  Co.  37  fed.  656. 

Messrs.  Arch.  B.  EldredKe  and  J.  H. 
Goff  argued  the  cause,  and,  with  Mr.  Mose^ 
Hooper,  filed  a  brief  for  appellee: 

Unsurreyed  islands  between  the  bank  and 
the  middle  thread  of  the  river,  not  omitteil 
from  survey  by  fraud  or  mistake,  pass  witii 
tlie  mainland  to  the  riparian  patentee. 

United  States  v.  Rtinaon,  1B7  U.  S.  20(1, 
49  L.  ed.  724,  25  Sup.  Ct.  Rep.  426;  Whit- 
Aker  V.  McBrJde,  197  U.  S.  510,  614,  49  I., 
ed.  867,  B61,  25  Sup.  Ct.  Rep.  630;  Mitchell 
».  Smale.  140  U.  S.  406,  33  L.  ed.  442.  11 
Sup.  Ct.  Bep.  819,  840;  Grand  Rapids  &.  I. 
R,  Co.  V.  Butter,  150  U.  S.  87,  90,  96,  40 
L.  ed.  85,  86,  88,  15  Sup.  Ct.  Rep.  991, 
8S  Mich.  256,  24  Am.  St.  Rep.  84,  48  N. 
W.  669;  Chandos  v.  Mack,  77  Wis.  573,  10 
LHJl.  207.  20  Am.  St.  Rep.  139,  46  N.  W. 
803;  Granger  v.  Avery,  64  Me.  202;  Middle- 
ton  V.  Pritchard,  4  111.  510,  38  Am.  Dee. 
112;  Church  V.  Case,  122  Mich.  554,  81  N. 
W.  334;  McCullough  v.  Wall,  4  Rich.  L.  82, 
63  Am.  Dec.  715;  Gould,  Waters,  j  77;  St. 
Paul,  S.  4  T.  F.  R.  Co.  v.  First  DJv.  St 
Paul  4  P.  R.  Co.  28  Minn.  33,  49  N.  W. 
303;  Morgan  r.  Reading.  3  Smedea  4  H. 
366;  Houck  v.  Yates,  82  III.  179;  Fransini 
T.  Layland,  120  Wis.  72,  97  N.  W.  499 ;  Web- 
ber T.  Axtell,  94  Minn.  376,  6  L.R.A.fN.S.) 
194,  102  N.  W.  916. 

The  logical,  underlying  reason  of  this 
rule  is  that  the  title  to  unsurreyed  islands 
goes  with,  and  is  part  of,  the  subaqueous 
lands,— that  the  United  States  treats  them 
as  part  of  such  subaqueous  lands,  and  re- 
linquishes to  the  state  all  proprietary  in- 
terest therein,  and  the  state  in  turn  re- 
linquishes  them  to  the   riparian. 

Grand  Rapids  4  T.  R.  Co.  v.  Butler,  160 
U.  S.  S7.  88,  40  L.  ed.  86.  86.  15  Sup.  Ct. 
Hep.  991;  Frantini  v.  Layland,  120  Wis. 
81,  97  N.  W.  499;  Webber  v.  Axtell  and 
McCullough  V.  Wall,  supra;  Hopkins  Acad- 
emy V.  Dickinson.  9  Cush.  546;  Deertteld  v. 
Arms,  17  Pick.  41,  2S  Am.  Dec.  276. 

The  proprietary  right  to  the  bed  of  the 
stream  being  either  in  the  riparian  or  in 
the  state,  this  court  considers  the  question 
of  ownership  by  the  riparian  a  question  for 
each  state  to  pass  upon  throufjh  its  legis- 
lature or  its  court  of  final   resort. 

Hardin  *.  Jordan,  140  V.  S.  371,  35  L. 
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ed.  428,  11  Sup.  Ct.  Rep.  808,  838:  Kau- 
kauna  Water  Power  Co.  ».  Green  Bay  4 
M.  Canal  Co.  142  U.  S.  254,  271.  272.  3.> 
L.  ed.  1004,  1010,  12  Sup.  Ct.  Rep.  173; 
Barney  v.  Keokuk,  94  U.  S.  324.  338.  24 
L.  ed.  224.  228;  Packer  v.  Bird,  137  I'.  S. 
661,  669,  670,  34  L.  ed.  81!l,  820.  821.  11 
Sup.  Ct.  Rep.  210;  St.  Louis  v.  Ruti,  138 
U.  S.  226,  242,  34  L.  ed.  941,  947,  11  Sup. 
Ct.  Rep.  337:  Mitchell  v.  Small-,  140  U.  S. 
408,  3S  L.  ed.  442,  11  Sup.  Ct.  Rep.  819. 
840;  Illinois  C.  R.  Co.  v.  Illinois.  146  V. 
S.  387,  435.  36  L.  ed.  1018,  1036,  13  Sup. 
Ct.  Rep.  110;  Shively  v.  Bowlby,  152  U.  S. 
1,  45,  46,  38  L.  ed.  331,  347,  34S.  14  Sup. 
Ct.  Rep.  648. 

In  Michigan,  the  riparian,  under  patent 
of  the  United  States,  owns  the  bed  of  the 
river  to  the  middle  thread  thereof. 

Ryan  v.  Brown,  IB  Mich.  208.  100  Am. 
Dec.  154;  Bay  City  Gaslight  Co.  v.  Indus- 
trial Works,  28  Mich.  182;  Atty.  Gen.  ei 
rel.  Muskegon  Booming  Co.  v.  Evart  Boom- 
ing Co.  34  Mich.  463;  Backus  v.  Detroit, 
49  Mich.  110,  43  Am.  Rep.  447,  13  X.  W. 
3S0;  Turner  v.  Holland,  65  Mich.  453,  33  X. 
W.  283;  Grand  Rapids  v.  Powers.  89  Mich. 
94,  14  L.R.A.  498,  28  Am.  St.  Rep.  276.  50 
N.  W.  661;  People  v.  Silberwood,  110  Mich- 
106,  32  L.R.A.  694.  67  N.  W.  1087;  Brown 
V.  Parker,  127  Miob.  392,  88  N.  W.  881); 
Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159 
U.  S.  87,  40  L.  ed.  85,  16  Sop.  Ct.  Rep 
991;  Kemp  v.  Stftdley,  134  Mich.  676.  07 
N.  W.  41. 

There  are  no  two  opinions  respecting  the 
common-law  rule  of  ownership  by  a  ripnrian 
of  subaqueous  land  on  non-tidal  rivers. 

Kinkead  t.  Turgeon,  74  Neb.  590,  1  L.R.A. 
(N.S.)  762,  7  L.R.A.(NS.)  316,  121  Am. 
St  Rep.  740,  104  N.  W.  1061,  109  X.  W. 
744. 

The  same  rule  applies  to  interstate  rivers. 

BeriT  v.  Snyder,  3  Bush,  283,  96  Am.  Dee. 
219;  Miller  v.  Hepburn,  8  Bush,  326;  Stan- 
berry  V.  Mallorj-,  101  Ky.  62,  72  Am.  St. 
Rep.  369,  39  S.  W.  495;  Ravensnood  *. 
Fleming,  22  W.  Va.  52,  48  Am.  Rep.  486; 
Jones  r.  Soulard,  24  How.  41.  16  L.  ed.  601; 
St  Louis  v.  Myers.  113  TJ.  S.  566.  507,  28 
L.  ed.  I13I,  1132,  5  Sup.  Ct.  Rep.  640;  St 
Louis  V.  Rutr..  138  U.  S.  226.  34  L.  ed.  041, 

11  Snp.  Ct.  Rep.  337;  Morgan  v.  Reading, 
3  Smedes  4  M.  360;  Frantini  v.  Larlnnd; 
Itfiddleton  v.  Pritchard;  and  Houck  v. 
Yates,— eupra;  Braion  v.  Bressler,  64  111. 
488;  Cobb  v.  Lavalle,  89  111.  331,  31  Am. 
Rep.  91;  Lavalle  v.  Strobel,  89  III.  370; 
Washington  Ice  Co.  v.  Shnrtall,  101  111.  48. 
40  Am.  Rep.  196;  Brooklyn  v.  Smith,  104 
111.  438,  44  Am.  Rep.  90;  School  Trustees 
V.   SchroH,   120   III.   518.  60  Am.   Rep.   676, 

12  N.  E.  243;  People  ex  rel.  Highway  Cnmrs. 
V.  Madison  County,  126  III.  9,  17  N.  E.  147; 

se«  u.  s. 
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Chicago  T.  Van  Ingeii,  152  111.  624,  43  Am.  N.  W.  303;  Webber  v.  AxUll,  94  Minn.  376, 

St.  Rep.  26B,  3S  N.  E.  894;   KMkaskift  v.  6  L.R.A.fN.S.)    194,   102   N.   W.  915. 

McClure,    167    111.   23,   47    N.    E.    72;    The  The  size  of  tile  river  hu  no  logical  bear- 

Magnolia  v.  Marshall,  39  Misa.  109;  Young  in;;  upon  the  question. 

T,  Harrison,  6  Ga.  130;  Jonc«  v.  Water  I-ot  Jones  v.  Soulard,  24  How.  41,   16  L.  ed. 

.  539;   Moaes  v.  Eagle  ft  P.  Mfg.  604;  JeSerJg  v.  East  Omaha  Land  Co.   134 

'''     ' '"  U.  S.  178,  33  L,  ed.  872,  10  Sup.  Ct.  Rl^p. 

518;  Franzini  v.  Layland,  120  Wis.  72,  97 
N.  W.  409;  Morgan  v.  Reading,  3  Smedes  ft 
M.  368. 

diana  v.  Kentueky,   136  U.  S.  479,  606,  34  The   meander   line  ii,  by  pretumption  of 

L.  nl.   329,   331,    10   Sup.    Ct.    Rep.    1051;  law,   imparted  into   every   patent  of   public 

Handly  v.  Anthony,  6   Wheat.  374,  379,  5  lunds  border' 

L.  ed.  113,  114;  Rhode  Island  v.  Massaehu-  Cra<-in   v. 

•etts.  12  Pet.  657,  720,  9  L.  ed.  1233,  1258;  v.  Texas.   16 

Alabama  v,  Georgia,  23  How.  505,  512,  513,  Sup.  Ct.  Rep.  725;  Jefferia  v.  East  Omaha 

614,  16  L.  ed.  656,  559,  560;  8  Op8.  Atty.  Land  Co.  134  U.  S.  178,  194,  195,  33  L.  ed. 

Gen.  177.  872,  87S,  10  Sup.  Ct.  Rep.  618;   Shufeldt  *. 

The   iame   rulo   applies   to    international  SpauMing,  37  Wis.  608;  Whitney  v.  Detroit 

riTers.  Lumber  Co.   78   Wis.   246,   47    N.   W.   425; 

Lorman  v.   Benaon,   8  Mich.   IS,   77   Am.  Hardin  v.   Jordan.   140   U.   S.  371,   380.  36 

Dec.  435;  Rice  v.  Ruddiman,  10  Mich.  141;  L.  ed.  428,  432,  11  Sup.  Ct.  Rep.  808,  838. 

CUrk  V.  Campau,  ID  Mich.  32S;  Backua  v.  But  the  meander  line  is  held  not  to  limit 

Detroit,  49  Mich.  116,  43  .4m.  Rep.  447,  13  the  grant.     It  only  determines  area. 

N.  W.  380;   Hall  v.  Alford.  114  Mich.  167,  Hardin  v.  Jordan,  aupra;  Whititker  ''   Mc. 

38  L.R.A.  205,  72  N.  W.  137;  Water  Comrs.  Bride,   197  U.  S.  510,   612.   49   L.   ed.   837, 

T.   Detroit,    117   Mich.   462,   76   N.   W.   70;  890,  25  Sup.  Ct.  Rep.  630;   St.   Paul  ft  P. 

Ryan  v.  Brown,  18  Mich.  207,  100  Am.  Dec,  R.  Co.  v.  Schurmeir.  7  Wall.  272,  10  L.  ed. 

164;   Scranton   v.   Wheeler,    113   Mich.   667,  74;   St.  Louis  Public  Schooli  v.  Risley,  10 

67  Am.  St.   Rep.  484,  71   N.   W.   1091,   179  Wall.  91,  110,  19  L.  ed.  860,  856;   YaUa  v. 

U.  S.  141.  163,  45  L.  ed.   126,  137,  21   Sup.  Milwaukee.    10   Wall.    497.   604.    19    L.   cd. 

Ct.  Rep.  48;  Sherwood  v.  State  Land  OBice  084;  Bates  v.  Illinois  C.  R.  Co.  1  Black,  204, 

Comrs.  113  Mich.  228,  71  N.  W.  532;  Kemp  17  L.  ed.  158;   Grand  Rapids  y.  Powers,  89 

T.   Stradley,   supra;    Granger   v.   Avery,   64  Mich.   102,   14  L.R.A.  408,  28  Am.  St.  Rep. 

Me.  296.  276,  50  N.  W.  661 ;  Ryan  v.  Brown,  18  Mich. 

Except  in  case  of  omisaion  by  accident  or  208,  lOO  Am.  Dec.  154. 

mistake,  the  United  States  has  no  authority  Parties  purchasing  property  shown  by  the 

to  make  surveya,   gubaeqiient   to   patent,  of  United  States  surveys  and  plats  to  be  ripa- 

any   land   between  the  meandered   line   and  rian  property  should  not  be  excluded  from 

the  middle  thread  of  the  stream.  the  water  front. 

St.  Paul  ft  P.  R.  Co.  V.  Schurmeir,  7  Wall.  St.  Paul  ft  P.  R.  Co,  v.  Schurmeir,  supra; 

272,  289,  19  L.  ed.  74,  78;  Hardin  v.  Jordan,  Bartlett  Land  ft  Lumber   Co.  v.  Saunders, 

140  U.  S.  371,  383,  35  L.  ed.  428,  433,   11  103    U.   S.   316,   319,   26   L.   ed.   546,   648; 

Sup.  Ct.  Rep.  808.  S38;   Mitchell  v.  Sma1e,  Bates  v.  Illiuoii  C.  R.  Co.  supra;  Lindsey  t. 

140   U.   S.    406,   412,    413,    35   L.   ed.   442,  Hawes,   2    Black,   664,    17   L.   ed.   295;    St. 

444.  446,  11  Sup.  Ct.  Rep.  819,  840;  Moore  Clair  t.  Lovingaton,  23  Wall.  46,  63,  23  L. 

v.   Robbins,  96   U.   S.   530,    533,   24   L.   ed.  ed.  69,  62;   Brown  t.  Huger,  21  How.  306, 

848.  850;  Davis  v.  Wiebbold,  139  U.  8.  607,  16   L.   ed.    126;   Hardin   v.  Jordan,   supraj 

35  L.  ed.  238,  11  Sup.  Ct.  Rep.  628;  Grand  Mitchell  *.  Smale,  140  U.  B.  406,  412-414, 

Rapids  ft  I.  R.  Co.  v.  Batler.  159  U.  S.  S7,  35  L.  ed.  442,  444,  44B,  11  Sup.  Ct.  Rep. 

40   L.   ed.   as,   15   Sup.   Ct.   Rep.   991;    St.  819,  840;  Jefferia  v.  East  Omaha  Land  Co. 

Louis  Smelting  ft  Ref.  Co.  v.  Kemp,  104  U.  134  u.  s.  178,  196,  196,  197,  33  L.  ed.  872, 

S.  638,  646,  26  L.  ed.  876,  878;   Lindsey  v.  g-g    979    10  Sup.  Ct.  Rep.  618}   Cr«gln  v. 

Hawes,   2   Black,   564,   660,   581,   17   L.   ed.  po^j,^   supra;    Boonnan   t.   Sunnuohs,   42 

866.  288;   Cragin  v.  Powell,  128  U.  S.  691,  ^^j^    333     w^j-ht   ,.    Day,   33    Wis.   264; 

32  L.  ed.  666,  9  Sup.  Ct.  ^eP-  203=.  Webber  ^^^^  ^  ^^^«   ^^  Mich   517;  Richardson 

Ik^t"w'!;^f**tv   ^M*         H     ^"f-         17'  V-   Pr"ti«.   «   Ml'*-   ".   "   N.   W.   819; 

38t'  22  N.  E.  968;  McCormick  r.  Huae,  78  681;   Horns  t.  Smith,  1S9  U.  S.  40,  4«,  40 

m.  373;  St.  Paul,  S.  ft  T.  F.  R.  Co.  v.  First  L.  ed.   88,  70,   16  Sup.  Ct  Rep.  988;   Psr« 

Div   St'  Paul  ft  P.  R.  Co.  26  Minn.  34,  49  Marquette  Boom  Co.  r.  Adams,  44  Hfch. 
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403,  6  N.  W.  857;  Forsyth  v.  Smale,  7  Biss. 
201,  Fed.  Cas.  No.  4,950. 

Where  lands  are  bounded  by  streams,  and 
monuments  on  the  banks  are  stated  to  bo 
corners,  the  true  comer  is  held  to  be  the 
point  in  the  middle  thread  of  the  stream 
opposite  the  given  monument. 

Luce  V.  Car  ley,  24  Wend.  453,  35  Am. 
Dec.  637;  Seneca  Nation  v.  Knight,  23  N. 
y.  498;  St.  Clair  v.  Lovingston,  23  Wall. 
40,  63-65,  23  L.  ed.  59,  62,  63;  Cold  Spring 
Iron  Works  v.  Tolland,  9  Cush.  495;  New- 
ton V.  Kddy,  23  Vt.  319;  McCullock  v.  Aten, 
2  Ohio,  30V;  Handly  v.  Anthony,  5  Wheat. 
375.  380,  5  L.  ed.  113,  114;  Buck  <*.  Squiers, 
22  Vt.  494. 

The  United  States,  or  an  individual,  bein;> 
the  owner  of  the  mainland  and  also  of  ad- 
jacent islands,  may  separate  the  ownership 
of  the  islands  from  that  of  the  mainlands. 
In  such  case,  there  is  created  a  new  thread 
of  the  stream  between  the  mainland  and  the 
iHlnnds.  and  the  owner  of  the  island  becomes 
tlie  owner  of  the  suba<|Ucous  land  on  each 
side  of  the  island  to  the  middle  thread  of 
each   stream. 

Whitaker  v.  McBride,  107  U.  S.  510,  514, 
49  L.  ed.  857,  801,  25  Sup.  Ct.  Rep.  530; 
West  V.  Fox  River  Paper  Co.  82  Wis.  655, 
52  N.  W.  803;  Stolp  v.  iloyt,  44  111.  223; 
Warren  v.  Wostbrook  Mfg.  Co.  86  Mo.  36, 
26  L.R.A.  284.  20  Atl.  927;  Wiggenhorn 
V.  Kountz,  23  Xeb.  696,  8  Am.  St.  Rep. 
150.  37  N.  W.  603. 

Casi'H  holding  that  the  property  right  in 
the  subaqueous  lands  is  in  the  riparian  hold, 
substantially  without  exce])tion,  th&t  such 
property  right  of  the  riparian  is  subordi- 
nate to  all  rights  of  the  state  and  of  the 
United  States  for  public  uses. 

Scranton  v.  Wheeler,  113  Mich.  565,  67 
Am.  St.  Rep.  484.  71  N.  W.  1001,  179  U.  S. 
141,  43  L.  ed.  126.  21  Sup.  Ct.  Rep.  48; 
Gibson  V.  United  States.  166  U.  S.  269,  41 
L.  ed.  996,  17  Sup.  Ct.  Rep.  578;  Franzini 
V.  Lay  land,  120  Wis.  81,  97  N.  W.  499; 
WiHow  River  Club  v.  Wade.  100  Wis.  117, 
42  L.n.A.  305,  76  X.  W.  273. 

If  public  policy  requires  that  the  prop- 
erty right  of  the  subaqueous  lands  shall  re- 
main in  the  state  of  Micljigan,  and  the  un- 
survoyed  islands  arc  part  thereof,  and  sub- 
ject to  the  same  policy,  then  the  property 
riiiht  in  islands  No.  1  and  No.  2  is  in  the 
state  of  ^lichigan,  and  not  in  the  United 
States. 

Packer  v.  Bird,  137  U.  S.  661,  666,  667,  672, 
34  L.  ed.  819,  820,  822,  11  Sup.  Ct.  Rep. 
210;  Sherwood  v.  State  Land  Office  Comrs. 
113  Mich.  228,  71  N.  W.  532;  People  v. 
Warner,  116  Mich.  232,  74  N.  W.  705; 
SUte  V.  Lake  St.  Clair  Fishing  &  Shooting 
Club,  127  Mich.  580,  87  N.  W.  117. 

This  court  has  determinedly  sustained 
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rules  of  property  once  established  by  the 
state  courts.  Where  property  has  been  ac- 
quired or  contracts  made  in  view  of,  and 
on  faith  in,  a  settled  rule  established  by  tho 
state  courts,  the  Federal  courts  will  not  de- 
part from  such  established  rule  on  account 
of  subsequent  varying  state  decisions. 

Hardin  v.  Jordan,  140  U.  S.  371,  384, 
389,  397,  35  L.  ed.  428,  434,  436,  438,  11  Sup. 
Ct.  Rep.  808,  838;  Morgan  v.  Curtenius,  20 
How.  1,  15  L.  ed.  823;  Gelpcke  v.  Dubuque, 
1  Wall.  175,  17  L.  ed.  520;  Muhlker  v.  New 
York  &  H.  R.  Co.  197  U.  S.  544,  49  L.  ed. 
872,  25  Sup.  Ct.  Rep.  522;  Lee  County  v. 
Rogers,  7  Wall.  181,  19  L.  ed.  160;  Doug- 
lass  v.  Pike  County,  101  U.  S.  677,  25  L. 
ed.  968;  Marshall  County  v.  Schenck,  5 
Wall.  772,  785,  18  L.  ed.  556,  560. 

There  can  be  no  doubt  that,  at  that  time, 
the  settled  doctrine  in  Michigan  was  that 
the  riparian  owner  on  the  small  inland  lakes 
and  on  the  rivers  of  Michigan  owned  to  the 
middle  thread  of  the  lake  or  stream.  Such 
doctrine  plainly  appears  in  the  decisions 
rendered  before  the  issue  of  the  patent,  all 
but  one  of  which  was  rendered  before  the 
application  of  Chandler  to  locate. 

Lornian  v.  Benson,  8  Mich.  18,  77  Am. 
Dec.  435:  Rice  v.  Ruddiman,  10  Mich.  125; 
Ryan  v.  Brown,  18  Mich.  196,  100  .\in.  Dec 
154;  Clark  v.  Campau,  19  Mich.  325;  Wat- 
son V.  Peters,  26  Mich.  508;  Bay  City  Gas- 
light Co.  V.  Industrial  Works,  28*  Mich.  182; 
Atty.  Gen.  ex  rel.  Muskegon  Boom.  Co.  v. 
Evart  Boom.  Co.  34  Mich.  462;  Backus  v. 
Detroit,  49  Mich.  114,  43  Am.  Rep.  447, 
13  N.  W.  380. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought  by  the 
United  States  to  remove  a  cloud  from  its 
alleged  title  to  two  islands,  numbered  I  and 
2,  in  the  Sault  Ste.  Marie,  between  Lake 
Huron  and  Lake  Superior.  The  islands 
are  in  the  rapids  of  the  river  or  strait,  on 
the  American  side  of  the  Canada  boundary 
line,  and  near  to  a  strip  of  shore  lying  be- 
tween the  rapids  and  the  United  States 
ship  canal  referred  to  in  United  States  v. 
Michigan,  190  U.  S.  379,  47  L.  ed.  1103,  23 
Sup.  Ct.  Rep.  742.  The  defendant  claims 
this  strip  and  the  islands  under  a  patent 
from  the  United  States,  dated  December  15, 
1883.  describing  the  land  as  bounded  by  the 
river  St.  Mary  on  the  east,  north,  and  west 
The  United  States  says  that  the  patent  was 
void  because  the  land  had  been  reserved 
for  public  purposes;  and  that,  even  if  it 
was  valid,  the  islands  did  not  pass.  The 
defendant  replies  that  the  land  was  not  re- 
served, and  also  sets  up  the  statute  of  lim- 
itations. Act  of  March  3,  1891,  chap.  561, 
§  8.    26  SUt.  at  L.  1099.    The  circuit  couH 
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dismissed  the  bill,  and  its  decree  was  af- 
firmed by  the  circuit  court  of  appeals.  81 
C.  C.  A.  221,  152  Fed.  25. 

There  is  force  in  the  contention  of  the 
United  States  that  the  land  was  reserved 
and  that  it  had  not  been  surveyed,  but  we 
find  it  unnecessary  to  state  or  pass  upon 
the  arguments,  because  we  are  of  opinion 

60] that  now  the  patent  must  be  assumed  *to  be 
good.  The  statute  just  referred  to  provides 
that  *'suits  by  the  United  States  to  vacate 
and  annul  any  patent  heretofore  issued 
shall  only  be  brought  within  five  years  from 
the  passage  of  this  act," — that  is  to  say, 
from  March  3,  1891.  This  land,  whether 
reserved  or  not,  was  public  land  of  the 
United  States,  and  in  kind  open  to  sale 
and  conveyance  through  the  Land  Depart- 
ment. United  States  v.  Winona  &  St.  P.  R. 
Co.  1C5  U.  S.  463,  476,  41  L.  ed.  789,  795,  17 
Sup.  Ct.  Rep.  368.  The  patent  had  been 
issued  in  1883  by  the  President  in  due  form 
and  in  the  regular  way.  Whether  or  not 
he  had  authority  to  make  it,  the  United 
States  had  power  to  make  it  or  to  validate 
it  when  made,  since  the  interest  of  the 
United  States,  was  the  only  one  concerned. 
We  can  see  no  reason  for  doubting  that  the 
statute,  wliich  is  the  voice  of  the  United 
States,  had  that  ett'ect.  It  is  said  that  the 
instrument  was  void  and  hence  was  no  pat- 
ent. But  the  statute  presupposes  an  in- 
strument that  might  be  declared  void. 
When  it  refers  to  **any  patent  heretofore 
issued,"  it  describes  the  purport  and  source 
of  the  document,  not  its  legal  effect.  If  the 
act  wore  confined  to  valid  patents  it  would 
be  almost  or  quite  without  use.  Lefiing- 
well  V.  Warren,  2  Black,  599.  17  L.  ed.  261. 
In  form  the  statute  only  bars  suits  U) 
annul  the  patent.  But  statutes  of  limita- 
tion, with  regard  to  land,  at  least,  which 
cannot  escape  from  the  jurisdiction,  gen- 
erally are  held  to  affect  the  right,  even  if 
in  terms  only  directed  against  the  remedy. 
I>cfiing^vell  \f  Warren,  2  Black.  699,  605,  17 
L.  ed.  261,  263;  Sharon  v.  Tucker,  144  U.  S. 
633,  36  L.  ed.  532,  12  Sup.  Ct.  Rep.  720; 
Davis  V.  Mills,  194  U.  S.  451,  457,  48  L.  ed. 
1067,  1071,  24  Sup.  Ct.  Rep.  692.  This 
statute  must  be  taken  to  mean  that  the 
patent  is  to  be  held  good,  and  is  to  have 
the  same  effect  against  the  United  States 
that  it  would  have  had  if  it  had  been  valid 
in  the  first  place.  See  United  States  v. 
Winona  &  St.  P.  R.  Co.  165  U.  S.  463,  476, 
41  L.  ed.  789,  795,  17  Sup.  Ct.  Rep.  368. 

W^e  waste  no  time  upon  suggestions  of 
bad  faith  on  the  one  side  or  the  other,  as 
there  is  no  sufficient  warrant  for  them, 
and  as  they  were  touched  rather  than 
pressed  at  the  argument.  The  only  other 
question  is  whether  the  United  States  has 
title    to    the    islands,    notwithstanding    its 

61]patent  and  notwithstanding  *the  incorpora- 
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tion  of  Michigan  as  a  state.  The  bill  ad- 
mits and  alleges  that  the  bed  of  the  river, 
or  strait,  surrounding  the  islands,  passed  to 
Michigan  when  Michigan  became  a  state 
(Pollard  V.  Hagan,  3  How.  212,  11  L.  ed. 
565;  Shively  v.  Bowlby,  152  U.  S.  1,  38  L. 
ed.  331,  14  Sup.  Ct.  Rep.  548),  subject  to 
the  same  public  trusts  and  limitations  as 
lands  under  tide  waters  on  the  borders  of 
the  sea  (Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep, 
110).  But  it  sets  up  that  the  islands  re- 
mained the  property  of  the  United  States, 
and  it  argues  that,  in  such  circumstances, 
the  islands  did  not  pass  by  the  patent  of  the 
neighboring  land. 

The  act  offering  Michigan  admission  to 
the  Union  provided  that  no  right  was  con- 
ferred upon  the  state  *'to  interfere  with  the 
sale  by  the  United  States,  and  under  their 
authority,  of  the  vacant  and  unsold  lands 
within  the  limits  of  the  said  state."  Act 
of  June  15,  1836,  chap.  99,  §  4.  6  Stat,  at 
L.  49.  50.  And  again,  by  a  condition,  that 
the  state  should  "never  interfere  with  the 
primary  disposal  of  the  soil  within  the 
same  by  the  United  States."  Act  of  .Tune 
23,  1836,  chap.  121.  Fifth.  5  Stat,  at  L. 
59j  60.  The  islands  are  little  more  than 
rocks,  rising  very  slightly  above  the  level 
of  the  water,  and  contain  respectively  a 
small  fraction  of  an  acre  and  a  little  more 
than  an  acre.  They  were  unsurveyed  :vid 
of  no  apparent  value.  We  cannot  think 
that  these  provisions  excepted  such  islands 
from  the  admitted  transfer  to  the  state  of 
the  bed  of  the  streams  surrounding  them. 
If  they  did  not,  then,  whether  the  title  re- 
mains in  the  state  or  passed  to  the  defend- 
ant with  the  land  conveyed  by  the  patent, 
the  bill  must  fail. 

The  bed  of  the  river  could  not  be  con- 
veyed by  the  patent  of  the  United  States 
alone,  but,  if  such  is  the  law  of  the  state, 
the  bed  will  pass  to  the  patentee  by  the 
help  of  that  law,  unless  there  is  some  s|)e- 
cial  reason  to  the  contrary  to  be  found  in 
cases  like  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
110.  This  view  is  well  established.  Grand 
Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S.  87, 
93,  94,  40  L.  ed.  85,  15  Sup.  Ct.  Rep.  991 ; 
Hardin  v.  Shedd,  190  U.  S.  508,  519.  47  L. 
ed.  1166,  1157,  23  Sup.  Ct.  Rep.  685.  The 
right  of  the  state  to  grant  lands  covered 
by  tide  waters  or  navigable  lakes,  and  the 
qualifications,  as 'stated  in  Shively  v.  BowI-[461] 
by,  152  U.  S.  1,  47,  38  L.  ed.  331,  348,  14 
Sup.  Ct.  Rep.  648,  665,  are  that  the  state 
may  use  or  dispose  of  any  portion  of  the 
same  "when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the 
public  in  such  waters,  and  subject  to  the 
paramount  right  of  Congress  to  control 
their  navigatiim  so  far  as  may  be  neces- 
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■ary  for  the  regulation  of  commerce."  But 
it  cannot  be  pretended  that  private  owner- 
ship of  the  bed  of  the  stream  or  of  the  is- 
lands, subject  to  the  public  rights,  will  im- 
pair the  interest  of  the  public  in  the  waters 
of  the  Sault  Ste.  Marie.  See  Kaukauna 
Water  Power  Co.  v.  Green  Bay  &  M.  Canal 
Co.  142  U.  S.  254,  271,  272,  35  L.  ed.  1004, 
1010,  12  Sup.  Ct.  Rep.  173.  Therefore,  if, 
by  the  law  of  Michigan,  the  bed  of  the  river 
or  strait  would  pass  to  a  grantee  of  the 
upland,  we  may  assume  that  it  passed  to  the 
defendant,  and  we  may  assume  further  that 
the  islands  also  passed.  If,  as  we  think, 
they  belonged  to  the  state,  they  passed 
aloii*:;  with  the  bed  of  the  river.  If  they 
had  belonged  to  the  United  States,  probably 
they  would  have  passed  as  unsurveyed  is- 
lands and  neglected  fragments  pass.  Whit- 
aker  v.  McBride,  197  U.  S.  510,  49  L.  ed. 
857,  25  Sup.  Ct.  Rep.  530;  Grand  Rapids 
&  I.  R.  Co.  V.  Butler,  169  U.  S.  87,  91,  92, 
40  L.  ed.  85,  15  Sup.  Ct.  Rep.  991.  Of 
course  other  nice  questions  are  suggested 
and  might  be  asked;  for  instance,  how  it 
would  be  if  the  title  to  the  bed  of  the  stream 
was  in  the  state  and  did  not  pass  with  the 
upland,  and  the  islands  remained  to  the 
United  States.  It  still  would  be  a  reason- 
able proposition  that  the  islands  followed 
the  upland.  But,  in  the  view  that  we  have 
taken,  that  may  be  left  in  doubt. 

The  question,  then,  is  narrowed  to  wheth- 
er the  bed  of  the  strait  is  held  to  pass  by 
the  laws  of  Michigan.  We  are  content  to 
assume  that  the  waters  are  public  waters. 
The  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  457,  13  L.  ed.  1058,  lOCU.  But,  what- 
ever may  be  the  law  as  to  lands  under  the 
great  lakes  (People  v.  Silberwood,  110  Mich. 
103,  32  L.R.A.  694,  67  N.  W.  1087),  we 
believe  that  the  law  still  is  as  it  was  de- 
clared to  be  in  Grand  Rapids  &  I.  R.  Co. 
v.  Butler,  159  U.  S.  87,  94,  40  L.  ed.  85, 
87,  15  Sup.  Ct.  Rep.  991,  993,  that  "a  grant 
of  land  bounded  by  a  stream,  whether  nav- 
igable in  fact  or  not,  carries  with  it  the 
bed  of  the  stream  to  the  center  of  the  thread 
[4 6 S] thereof,''  and  that  this  *applies  to  the  Sault 
Ste.  Marie,  whatever  it  be  called.  The  fact 
that  it  is  a  boundary  has  not  been  held  to 
make  a  difference.  The  riparian  proprie- 
tors upon  it  own  to  the  center.  Ryan  v. 
Brown,  18  Mich.  196,  100  Am.  Dec.  154; 
Scranton  ▼.  Wheeler,  113  Mich.  565,  567, 
67  Am.  St.  Rep.  484,  71  N.  W.  1091,  s.  c. 
179  U.  6.  141,  163,  45  L.  ed.  126,  137,  21 
Sup.  Ct.  Rep.  48;  Kemp  ▼.  Stradley,  134 
Mich.  676,  97  N.  W.  41.  See  also  Scran- 
ton V.  Wheeler,  6  C.  C.  A.  685,  16  U.  S. 
App.  152,  67  Fed.  803,  812;  Lorman  v. 
Benson,    8    Miclu    18,    77    Am.    Dec    436; 
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Water  Comrs.   ▼.   Detroit,    117   Mich.   458, 
462,   76   N.   W.   70.     We  see   no    plausible 
ground  for  the  claim  of  the  United  States. 
Decree  affirmed. 

Mr.  Justice  Harlan  dissents. 


LIU  HOP  FONG,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  453-463.) 

Appeal  — In   Chinese  exclusion  cases  — 
hearing  de  novo. 

1.  A  hearing  de  novo  before  the  district 
judge  is  contemplated  by  the  provision  of 
the  act  of  September  13,  1888  (25  Stat,  at 
L.  47b,  chap.  1016,  U.  S.  Comp.  SUt.  1901, 
p.  1312),  §  13,  giving  a  Chinese  person  con- 
victed before  a  United  States  commissioner 
of  being  unlawfully  within  the  United  States 
the  right  to  appeal  to  the  judge  of  the  Fed- 
eral district  court  for  the  district. 

Appeal  — in   Chinese  exclusion   cases  — 
record  —  deportation. 

2.  The  deportation  of  a  Chinaman  law- 
fully admitted  to  the  United  States  upon  a 
student's  certificate,  complying  with  the 
treaty  with  China  of  December  8,  1894  (28 
Stat,  at  L.  1210) ,  art.  3,  cannot  be  ordered  by 
a  Federal  district  court  upon  the  transcript 
of  the  proceedings  before  the  commissioner, 
which  presents  merely  such  student's  cer- 
tificate and  a  statement  that  witnesses  were 
examined,  without  any  findings,  or  the  giv- 
ing of  any  testimony,  although  additional 
separate  findings  of  the  commissioner  were 
afterwards  filed,  where  this  was  done  with- 
out the  order  of  the  court,  and  there  was  no 
consent  to  a  hearing  upon  such  additional 
findings. 

[No.  181.] 

Argued  March  18,  1908.    Decided  April  20, 
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IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  an  order  for  the  deporta- 
tion of  a  Chinaman  found  to  be  unlawfully 
within  the  United  States.  Reversed  and  re- 
manded with  directions  to  discharge  the 
plaintiff  in  error  from  custody  without 
prejudice  to  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Ij.  McCoy  argued  the  eause, 
and,  with  Messrs.  John  L.  Webster  and 
Robert  H.  Olmsted,  filed  a  brief  for  plain- 
tiff in  error. 

Assistant  Attorney  General  Gooley  ar- 
gued tiie  cause  and  filed  a  brief  for  defend- 
ant in  error. 

tot  V.  a. 
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Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  Liu  Hop  Fong,  on 
November  23,  1904,  was  arrested  upon  the 
sworn  complaint  of  the  United  States  dis- 
trict attorney,  and  brought  before  a  United 
States  commissioner  at  Omaha,  Nebraska, 
charged  with  being  unlawfully  within  the 
United  States  of  America,  living  and  resid- 
ing at  Omaha,  Nebraska,  and  there  pursu- 
ing the  occupation  of  a  common  laborer, 
contrary  to  the  laws  of  the  United  States. 
The  complaint  prayed  that  he  might  be  ar- 
rested and  dealt  with  according  to  law. 
Upon  a  plea  of  not  guilty,  on  December  29, 
1904,  a  hearing  was  had  before  the  commis- 
sioner. The  bill  of  exceptions  shows  that 
the  commissioner  on  December  29,  1904, 
made  an  order  finding  the  defendant  guilty, 
and  ordered  his  deportation  from  the  United 
States  to  the  Empire  of  China;  that  an  ap- 
peal was  taken  to  the  district  court  of  the 
United  States  for  the  district  of  Nebraska; 
that  the  case  was  heard  upon  the  13th  day 
of  April,  1905,  being  one  of  the  days  of  the 
November  term  of  the  district  court;  that 
the  case  was  tried  and  submitted  to  the 
judge  without  any  new  evidence  upon  the 
complaint,  upon  the  transcript  of  the  pro- 
ceedings made  by  the  United  States  commis- 
sioner from  whose  order  the  case  was  ap- 
S7]pealed,  and  the  additional  separate  ^findings 
made  by  the  commissioner  and  the  original 
student's  certificate  of  the  defendant  and 
the  translation  thereof,  with  all  indorse- 
ments and  certificates  thereon  under  which 
the  defendant  was  admitted  into  and  entered 
the  United  States.  The  commissioner's 
transcript  shows: 

On  November  23,  1904,  the  defendant  was 
brought  before  the  commissioner,  entered  a 
plea  of  not  guilty,  and  the  hearing  was  con- 
tinued to  December  29,  1904,  when  wit- 
nesses were  examined  for  the  United  States 
and  for  the  defendant.  Their  names  are 
given,  but  their  testimony  is  not  set  out. 
On  the  same  day  (December  29,  1904)  de- 
fendant was  adjudged  guilty  and  ordered  to 
be  deported,  and  on  that  day  defendant  ap- 
pealed to  the  district  court  and  gave  bond 
for  his  appearance  in  that  court.  This 
transcript  was  duly  certified  and  indorsed, 
filed  January  9,  1905,  by  "R.  C.  Hoyt, 
Clerk,"  and  the  commissioner  filed  addi- 
tional and  separate  findings,  bearing  date 
December  30,  1904,  as  follows: 

"That  the  said  Liu  Hop  is  a  Chinese 
manual  laborer,  and  was  bom  in  and  is  a 
subject  to  the  (Emperor)  of  China;  that 
he    was    found   within   the   limits   of   the 


United  States,  to  wit,  in  the  city  of  Omaha, 
Douglas  county,  state  of  Nebraska,  in  the 
district  of  Nebraska,  on  the  23d  day  of  No- 
vember, A.  .D.,  1904,  and  that  when  he  was 
so  found  as  aforesaid,  the  said  Liu  Hop 
was  in  possession  of  a  certain  certificate, 
proper  in  form.  No.  179,  registered  in  book 
3,  folio  164,  issued  by  the  colonial  secretary 
of  Macau  province,  by  authority  of  H.  E. 
Governor  of  said  province,  and  dated  the 
17th  day  of  May,  1899,  which  said  certifi- 
cate, among  other  things,  recites  as  fol- 
lows: 

"  'By  order  of  H.  E.  the  Governor,  I  grant 
this  passport  to  a  Chinaman,  Liu  Hop, 
bachelor,  natural,  and  residing  in  Macau, 
student  of  Chinese  literature  for  over  four 
years,  being  his  professor  Liu-ioc-po,  living 
in  Rua  dos  Mercadores,  No.  180,  to  go  to 
the  United  States  of  America,  in  order  to 
study  there  the  English  language  and  Euro- 
pean sciences,  and  to  live  in  the  company 
of  his  brother  Liu-eng-Fun,  manager  of  the 
firm  •"Lun-Sing-Chong,"— Rockspring,  Wyo.,[468] 
— San  Francisco,  California.' 

"That  I  find  from  the  evidence  adduced 
upon  the  hearing  herein  that  the  said  Liu 
Hop  landed  in  the  city  of  San  Francisco  on 
or  about  July  3,  1899,  and  shortly  there- 
after and  during  said  year  of  1899  came  to 
the  city  of  Omaha,  state  and  district  of 
Nebraska,  where  he  has  ever  since  resided 
and  still  resides. 

"I  further  find  that  during  the  time  of 
his  residence  in  said  city  he  has  at  all  times 
been  a  common  laborer,  and  has  at  no  time 
pursued  the  study  of  the  English  language 
beyond  the  merest  rudiments  taught  by  his 
Sunday  school  teacher,  and  has  at  no  time 
pursued  the  study  of  European  sciences  or 
any  other  study  except  as  to  the  rudiments 
of  the  English  language;  and  that  the  said 
Liu  Hop  has  at  no  time  been  a  student 
within  the  meaning  of  the  act  of  Congress 
approved  May  5,  1892  [27  Stat,  at  L.  25, 
chap.  60,  U.  S.  Comp.  Stat.  1901,  p.  1319], 
and  acts  of  Congress  amendatory  thereof, 
and  that  he  is  now  unlawfully  within  the 
United  States  of  America. 

"To  all  of  which  foregoing  order  and  find- 
ings of  the  United  States  commissioner,  the 
said  Lui  Hop  excepts  and  prays  an  appeal, 
and  bail  is  fixed  in  the  sum  of  $5(X);  his 
certificate  pending  an  appeal  to  remain  in 
the  custody  of  the  said  United  States  com- 
missioner." 

These  findings  are  indorsed  as  follows: 
"Filed  Jan.  9,  1905.    R.  C.  Hoyt,  Clerk." 

The  certificate  upon  which  the  plaintiff  in 
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error  was  admitted  to  this  country  is 
follows: 


( Endorsements — Translation.) 
Government  of  Macau  Province. 
Colonial  Secretary  of  ^Slacau  Province. 

No.  179. 

Registered  in  Book  3,  folio  164. 

Mario   Pires   Nonteiro   Bandeira   de   Lima, 

Colonial    Secretary    of    Macau    Province, 

His  Majesty  the  King,  etc.,  etc. 
[459]  'By  order  of  H.  E.  the  Governor,  I  grant 
this  passport  to  a  Chinaman,  Liu-Hop, 
bachelor,  natural  and  resident  in  Marcau, 
student  of  Chinese  literature  for  over  four 
years,  being  his  professor  Liu-ioc-po,  living 
in  Rua  dos  Mercadores,  No.  180,  to  go  to 
the  United  States  of  America,  in  order  to 
study  there  the  English  language  and  Euro- 
pean sciences,  and  to  live  in  the  company 
of  his  brother  Liu-eng-Fun,  manager  of  the 
firm  'Lun-Sing-Chong,' — Rockspring,  Wyo. — 
San  Francisco,  Cal. 

Signals : 

Age 20  years. 

Height 1  m.  590  ms. 

Face Long. 

Hair   'Black. 

Ky^Srows do. 

Kyoi Dark  chestnut. 

Xoae   Flat. 

Mouth Big. 

Color  of  the  Asiatic  race. 
Cost  of  passport,  $3.50. 

Guaranteed. 

Fulfilling  the  obligation  to  have  this 
passport  visM  by  the  respective  diplomatic 
or  consular  agent  residing  in  this  city,  I 
beg  to  request  the  administrative  authori- 
ties, and  all  those  to  whom  it  may  concern, 
not  to  put  any  objection  to  the  bearer. 

Valuable  for  30  days  to  leave  this  city. 

Given  at  Macao  on  the  17th  day  of  May, 
1899. 

By  authority  of  H.  E.  the  Governor. 
The  Colonial  Secretary, 

( Signed )  Mario  B.  De  Lima. 

Bearer's  signature 

(S'd)  Liu  Hop. 

Translated  by  A.  M.  Roza  Peruia,  Jr. 

Vis6  U.  S.  Consulate  General,  Hongkong, 
May  31,  1899. 

R.  Wildman,  Consul  Gen. 

The  bill  of  exceptions  further  shows  that 
the  evidence  taken  before  the  commissioner 
was  not  reduced  to  writing  or  preserved,  or 
in  any  manner  taken  to  the  district  court, 
and  no  further  or  other  evidence  was  sub- 
mitted by  either  of  the  parties.  After  ar- 
gument of  counsel  the  judge  filed  an  opinion 
[460]and  'ordered  the  defendant  to  be  deported,  to 
which  the  defendant  excepted. 

The  opinion  of  the  learned  district  judge, 


a  copy  of  which  is  given  in  the  record, 
shows  that  the  order  of  deportation  wai 
made  because,  in  his  opinion,  the  facts  as 
found  by  the  commissioner  indicate  that 
Liu  Hop  Fong  did  not  come  to  the  United 
States  to  study  the  English  language  and 
the  English  sciences  as  a  student,  and  that 
such  contention  was  a  mere  device  to  gain 
entrance  into  this  country,  and  not  in  good 
faith  to  pursue  studies  as  a  student,  and 
his  real  intent  was  to  labor  only;  "and  I 
am  of  the  opinion,"  says  the  learned  judge, 
"that  his  entry  under  the  certificate  men- 
tioned w^as  a  fraud  upon  the  United  States, 
and  such  certificate  does  not  afford  him 
protection."  He  thereupon  affirmed  the 
finding  and  judgment  of  the  commissioner. 
Subsequently,  and  after  the  adjournment  of 
the  term  at  which  this  order  was  made,  a 
petition  was  filed  for  a  new  trial  upon  the 
record  and  aflfidavita  submitted  on  behalf 
of  Liu  Hop  Fong,  and,  while  the  judge  rec- 
ognized that  he  had  no  further  power  over 
the  proceedings  after  the  adjournment  of 
the  court  for  the  term,  upon  investigation 
adhered  to  his  former  opinion  as  to  the  or- 
der of  deportation. 

We  need  not  be  concerned  with  tho'*e  pro- 
ceedings after  the  term,  for  clearly  the 
judge's  authority  over  the  case  had  ended. 
The  question  is  here  upcm  the  record  made 
in  the  original  proceeding  before  him.  Was 
the  judge  warranted  in  making  the  order 
of  deportation?  By  the  3d  article  of  the 
treaty  with  China  of  December  8,  1894  (28 
Stat,  at  L.  1210),  it  is  provided: 

"The  provisions  of  this  convention  shall 
not  affect  the  right  at  present  enjoyed  of 
Chinese  subjects,  being  officials,  teachers, 
students,  merchants,  or  travelers  for  curi- 
osity or  pleasure,  but  not  laborers,  of  com- 
ing to  the  United  States  and  residing  there- 
in. To  entitle  such  Chinese  subjects  as  are 
above  described  to  admission  into  the  Unit- 
ed States,  they  may  produce  a  certificate 
from  their  government  or  the  government 
where  they  last  resided,  vis^  by  the  diplo- 
matic or  consular  •representative  of  the[4l 
United  States  in  the  country  or  port  whence 
they  depart." 

By  S  13  of  the  act  of  1888  (25  Stat,  at 
L.  476.  chap.  1015.  U.  S.  Comp.  Stat.  1901. 
p.  1312),  it  is  provided: 

•*That  any  Chinese  person,  or  person  of 
Chinese  descent,  found  unlawfullv  in  the 
United  States,  or  its  territories,  may  he 
nrrested  upon  a  warrant  issued  upon  a  com- 
plaint, under  oath,  filed  by  any  party  on 
behalf  of  the  United  States,  by  any  justice, 
judge,  or  commi^Hioner  of  any  United  States 
court,  returnable  before  any  justice,  judge, 
or  commissioner  of  a  United  States  court, 
or  before  any  United  States  court,  and  when 
convicted,  upon  a  hearing,  and  found  and 
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adjudged  to  be  one  not  lawfully  entitled  to 
be  or  remain  in  the  United  States,  such 
person  shall  be  removed  from  the  United 
States  to  the  country  whence  he  came." 

By  f  3  of  the  act  of  May  5,  1892  (27 
Stat,  at  L.  25,  chap.  60,  U.  S.  Comp.  Stat. 
1901,  p.  1319),  it  is  provided: 

"That  any  Chinese  person  or  person  of 
Chinese  descent  arrested  under  the  provi- 
sions of  this  act  or  the  acts  hereby  extend- 
ed shall  be  adjudged  to  be  unlawfully  with- 
in the  United  States,  unless  such  person 
shall  establish,  by  affirmative  proof,  to  the 
satisfaction  of  such  justice,  judge,  or  com- 
missioner, his  lawful  right  to  remain  in  the 
United  States." 

Section  13  of  the  act  of  1888  (25  Stat, 
at  L.  476,  chap.  1015,  U.  S.  Comp.  Stat. 
1901,  p.  1312)  also  provides  that  any  Chi- 
nese person  convicted  before  the  commis- 
sioner of  the  United  States  court  may,  with- 
in ten  days  of  such  conviction,  appeal  to  the 
judge  of  the  district  court  for  the  district. 

In  this  case  the  Chinaman  did  prosecute 
his  appeal  from  the  commissioner  to  the 
district  judge.  The  statute  is  curiously  si- 
lent as  to  how  the  appeal  is  to  be  heard; 
it  says  nothing  as  to  what  papers  are  to 
be  filed  or  as  to  what  testimony  shall  be 
given.  In  our  view,  giving  the  Chinaman 
an  appeal,  the  law  contemplates  that  he 
shall  be  given  the  right  of  a  hearing  de  novo 
before  the  district  judge  before  he  is  or- 
dered to  be  deported.  It  is  a  serious  thing 
to  arrest  a  Chinaman  who,  as  in  this  case, 
has  been  in  this  country  a  number  of  years, 
lawfully  admitted  upon  a  certificate  com- 
plying with  the  treaty,  and  order  hie  de- 
])ortation  without  giving  him  a  full  oppor- 
Il2]tunity  *to  assert  his  rights  before  a  compe- 
tent court.  There  being  no  provision  of 
the  statute  that  the  hearing  shall  be  upon 
a  transcript  of  the  proceedings  before  the 
commissioner,  we  think,  when  a  party  de- 
mands it.  Congress  intends  he  shall  have 
the  right  to  a  hearing  and  judicial  deter- 
mination before  the  district  judge. 

In  the  case  of  Ah  How  v.  United  States, 
193  U.  S.  65,  48  L.  ed.  619,  24  Sup.  Ct.  Rep. 
857,  it  was  assumed  that  the  judge  who 
tried  the  case  upon  appeal  did  so  solely 
upon  the  commissioner's  report,  and  heard 
no  witnesses.  In  Tom  Hong  v.  United 
States,  193  U.  S.  517,  48  L.  ed.  772,  24  Sup. 
Ct.  Rep.  517,  the  commissioner  made  a  find- 
ing, which  was  made  part  of  the  record  by 
order  of  the  district  court.  In  the  present 
case  the  record  shows  that  there  was  before 
the  district  court  the  transcript  of  the  pro- 
ceedings hereinbefore  set  out  as  having 
taken  place  before  the  commissioner  on  De- 
cember 29,  1904;  and  then,  without  the  or- 
der of  the  court,  an  additional  and  separate 
finding  of  the  commissioner  appears  to  have 
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been  filed.  We  are  not  aware  of  any  stat- 
ute that  gives  the  commissioner  a  right  to 
make  up  and  file  such  additional  finding; 
he  had  made  and  filed  a  certified  transcript 
in  the  case,  and  there  ended  his  authority 
in  the  matter.  There  was  no  order,  as  in 
the  Tom  Hong  Case,  making  the  commis- 
sioner's findings  part  of  the  record.  There 
was  no  consent  to  a  hearing  of  the  case 
upon  such  additional  findings,  and  the  case 
presented  to  the  district  judge  embraced 
the  student's  certificate  hereinbefore  re- 
ferred to,  and  a  statement  that  witnesses 
were  examined,  without  any  findings  of 
facts  or  the  giving  of  any  testimony.  On 
this  state  of  the  record  we  are  of  the  opin- 
ion that  the  court  had  no  authority  to  or- 
der the  deportation  of  the  Chinaman. 

The  treaty  with  China  provides  that  of- 
ficials, teachers,  students,  etc..  shall  have 
the  privilege  of  coming  to  and  residing  in 
the  United  States  (article  3,  treaty  of  De- 
cember, 1894,  above  referred  to),  and  fur- 
ther provides: 

"To  entitle  such  Chinese  subjects  as  are 
above  described  to  admission  into  the  Unit- 
ed States,  they  may  produce  a  certificate 
from  their  government  or  the  governm'^nt 
where  they  'last  resided,  vis4d  by  the  dip-[4  6S] 
lomatic  or  consular  representative  of  the 
United  States  in  the  country  or  port  whence 
they  depart." 

When  this  young  man  entered  a  i)ort  of 
the  United  States  in  July,  1890.  he  pre- 
sented such  a  certificate,  duly  issued  and 
vis^d  by  the  consular  representative  of  the 
United  States.  I'pon  application  for  ad- 
mission this  certificate  is  prima  facie  evi- 
dence of  the  facts  set  forth  therein.  22 
Stat,  at  L.  58,  i  6,  chap.  126,  U.  S.  Comp. 
Stat.  1001,  p.  1307;  33  SUt.  at  L.  428, 
chap.  1630.  This  certificate  is  the  method 
which  the  two  countries  contracted  in  the 
treaty  should  establish  a  right  of  admission 
of  students  and  others  of  the  excepted  class 
into  the.  United  States,  and  certainly  it 
ought  to  be  entitled  to  some  weight  in  de- 
termining the  rights  of  the  one  thus  admit- 
ted. While  this  certificate  may  be  overcome 
by  proper  evidence,  and  may  not  have  the 
effect  of  a  judicial  determination,  yet,  be- 
ing made  in  conformity  to  the  treaty,  and 
upon  it  the  Chinaman  having  been  duly 
admitted  to  a  residence  in  this  country,  he 
cannot  be  deported,  as  in  this  case,  because 
of  wrongfully  entering  the  United  States 
upon  a  fraudulent  certificate,  unless  there 
is  some  competent  evidence  to  overcome  the 
legal  effect  of  the  certificate.  In  this  rec- 
ord we  can  find  no  competent  testimony 
which  would  overcome  such  legal  effect  of 
the  certificate,  and  the  plaintiff  in  error 
was  therefore  wrongfully  ordered  to  be  de- 
ported. 
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The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded  to  that  court 
with  directions  to  discharge  the  plaintiff  in 
error  from  custody  without  prejudice  to 
further  proceedings. 


[464]»J.  G.  BOGARD,  J.  H.Simpson,  H.  Y.  Hoo- 
ver, et  al.,  Appta., 

V. 

F.  H.  SWEET,  J.  L.  Sweet,  Leon  S.  Herd, 

et  al. 

(See  S.  C.  Reporter's  ed.  464-467.) 

Cloud   on   title  —  recorded   deed  — can- 
celation. 

A  cloud  on  the  title  of  the  owner  of  land 
in  Greer  county,  Oklahoma,  under  patent 
from  the  United  States,  created  by  the  rec- 
ord of  a  deed  previously  executed  by  him 
while  he  was  claiming  ownership  under  a 
Texas  patent,  in  pursuance  of  an  arrange- 
ment whereby  the  grantees  were  to  sell  the 
land  and  to  collect  certain  notes  for  the 
purchase  price  of  property  which  the  grantor 
had  already  sold,  and  to  turn  over  two 
thirds  of  the  proceeds  to  the  grantor,  re- 
taining one  third  for  their  commissions,  will 
be  removed  and  the  deed  canceled,  where  the 
project  was  abandoned  and  the  deed  was  re- 
turned to  the  grantor,  together  with  the 
notes. 

[No.  156.] 

Submitted  March  6,   1908.     Decided  April 

27,  1908. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Greer  County,  in  that  territory, 
removing  a  cloud  on  title  created  by  the 
record  of  a  deed,  and  canceling  such  deed. 
Affirmed. 

See  same  case  below,  17  Okla.  40,  87  Pac. 
669. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Shartel,  James  R. 
Kcaton,  and  Frank  Wells  submitted  the 
cause  for  appellants: 

The  mere  failure  of  the  consideration 
named  in  a  deed  cannot  be  shown  for  the 
purpose  of  defeating  the  conveyance. 

Jones,  Real  Prop,  in  Conveyancing,  5§ 
300-302;  3  Washb.  Real  Prop.  614;  6  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  761;  McCalla 
V.  Bane,  46  Fed.  828;  Ohmer  v.  Boyer,  89 
Ala.  273,  7  So.  663;  Coles  v.  Soulsby,  21 
Cal.  47;  Hartman  v.  Reed,  50  Cal.  485;  Law- 
rence V.  Gayetty,  78  Cal.  126,  12  Am.  St. 
Rep.  29,  20  Pac.  382 ;  Feeney  v.  Howard,  79 
Cal.  525,  4  L.R.A.  826,  12  Am.  St.  Rep. 
162,  21  Pac.  984;  Downing  v.  Rademaclier 
(Cal.)  62  Pac.  1055;  Belden  v.  Seymour,  8 
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Conn.  304,  21  Am.  Dec.  661 ;  Bever  v.  NotIIi, 
107  Ind.  544,  8  N.  E.  578;  Adams  v.  Wat- 
kins,  103  Mich.  431,  61  N.  W.  774;  Bobb 
V.  Bobb,  89  Mo.  411,  4  S.  W.  512;  M'Crea 
V.  Purmort,  16  Wend.  460,  30  Am.  Dec.  103; 
Morse  v.  Shattuck,  4  N.  H.  229,  17  Am.  Dec 
419;  Sturtevant  v.  Sturtevant,  20  N.  Y.  39, 
76  Am.  Dec.  371;  Vail  v.  McMillan,  17  Ohio 
St.  623;  Finlayson  v.  Finlayson,  17  Or.  347, 
3  LJt.A.  801,  11  Am.  St.  Rep.  836,  21  Pac 
57;  Hannan  v.  Oxley,  23  Wis.  519;  Calkins 
V.  Calkins,  220  HI.  Ill,  77  N.  £.  103;  Brand 
V.  Power,  110  Ga.  622,  36  S.  E.  53;  Brown 
V.  Brown,  44  S.  C.  378,  22  S.  E.  412. 

Mr.  Charles  M.  Thacker  submitted  the 
cause  for  appellees: 

The  rule  that  excludes  evidence  of  failure 
of  consideration  is  not  applicable  here. 

Renshaw  v.  First  Nat.  Bank  (Tenn.  Ch. 
App.)  63  S.  W.  195;  Ewing  v.  Wilson,  132 
Ind.  223,  19  L.R.A.  767,  31  N.  E.  64;  Groefr 
beck  V.  Seeley,  13  Mich.  329;  Lyford  v. 
Thurston,  16  N.  H.  399;  Hebbard  v.  Haugh- 
ian,  70  N.  Y.  54 ;  Eckler  v.  Alden,  125  Mich. 
215,  84  N.  W.  141;  Beaumont  Car  Works  v. 
Beaumont  Improv.  Co.  4  TeXi  Civ.  App.  257, 
23  S.  W.  274 ;  Wigmore,  Ev.  f  2437 ;  Ames, 
Cases  on  Trusts,  1st  ed.  pp.  291,  295-330; 
Homer  v.  Chicago,  M.  &  St.  P.  R.  Co.  38 
Wis..  165;  Andrews  v.  Andrews,  12  Ind. 
348;  Ewing  v.  Justice,  132  Ind.  600,  31  X. 
E.  68;  Brison  v.  Brison,  75  Cal.  525,  7  Am. 
St.  Rep.  189,  17  Pac.  689;  Kerr  v.  Calvit,  1 
Walk.  (Mass.)  115,  12  Am.  Dec.  537. 

As  between  the  parties  and  those' claiming 
under  them,  a  deed  cannot  be  impeached  on 
the  sole  ground  of  a  want  of  consideration. 
But  an  executory  agreement  or  an  imperfect 
conveyance,  without  a  valid  or  meritorious 
consideration,  will  not  be  enforced  in  equity 
against  the  promisor  or  grantor,  or  his  per- 
sonal  representative  or  subsequent  volun- 
tary  grantees;  and,  a  fortiori^  it  will  not  be 
enforced  against  subsequent  grantees  for  a 
valuable  consideration. 

13  Cyc.  Law  &  Proc.  pp.  534,  535;  Burton 
V.  Leroy,  5  Sawy.  510,  Fed.  Cas.  No.  2,217. 

While  want  of  consideration,  inadequacy 
of  consideration,  or  failure  of  considera- 
tion, in  case  of  perfect  and  absolute  deed  re- 
citing a  consideration  and  conveying  the 
property,  when  standing  alone,  according  to 
many  authorities,  is  not  ground  for  setting 
aside  the  deed,  either  of  these  facts  may  be 
governed  by  circumstances  which  justify 
setting  it  aside. 

6  Cyc.  Law  &  Proc.  p.  286;  McClelland  v. 
McClelland,  176  HL  83,  51  N.  E.  559;  Bev- 
ins  V.  Keen,  23  Ky.  L.  Rep.  757,  64  S.  W. 
428;  Payette  v.  Ferrier,  20  Wash.  479,  6S 
Pac.  629;  Lockwood  v.  Lockwood,  124  Mich. 
627,  83  N.  W.  613;  Pironi  v.  Corrigan,  47 
N.  J.  Eq.  135,  20  Atl.  218;  Hollingahead  ▼. 

109  V.  8. 


1M7.                                                   BosAw  ▼.  Bwnr.  464-466 

UcKende,  8  Ok.  4S7;  Kckerion  T.  Dicker'  coimtj  wm  eUimed  to  be  a  pArt  of  knd  un- 
Bon,  24  Neb.  630,  8  Am.  St.  Rep.  213,  39  N.  der  the  jariedictioii  of  tbe  tUte  of  Texas, 
W.  429;  Vincent  v.  Wftlker,  93  Ala.  186,  V  B.  C.  Sweet  purchamd  the  land  in  contro- 
So.  382;  Steele  t.  Richardson,  24  Ark.  305;  versy  from  tb&t  state,  and,  while  claiming 
Jackson  ex  dem.  Houseman  t.  Sebring,  10  the  same  under  such  title,  platted  it  intn 
Johns.  616,  8  Am.  Dec.  357;  Southern  Life  town  lots,  which  became,  and  were,  at  the 
Ins.  k  T.  Co.  T.  Cole,  4  Fla.  359;  Fowlkea  time  of  the  action,  a  part  of  the  townait« 
V.  r..ea,  84  Miss.  609,  68  L.R.A.  925,  30  So.  of  the  cit;  of  Mangum.  H.  C.  Sweet,  desir- 
103S.  ing  to  aid  in  tbe  upbuilding  of  a  newspaptr 
and  tbe  town  generally,  entered  into  a  con- 
Mr.  Justice  HarlBn  delivered  the  opinion  *"■»<*  "'**'  **•«  defendants  in  error,  and  oth- 
of  the  court:  ""■  ^  allow  the  plaintiffs  in  error  to  sell 
There  can  be  no  doubt  upon  this  record,  *"'■  tows'te  property,  and  to  collect  certain 
confused  though  it  be,  at  to  the  real  nature  "o***  "•'«*'  *>«  ^^'^"  '■ad,  for  property  by 
of  the  present  case.  ^^^  theretofore  sold,  the  understanding  and 
The  substantial  facta  are  these;  In  De-  agreement  being  that,  in  order  to  facilitate 
cember,  1890,  one  Sweet,  claiming  to  be  **'«  business,  the  plaintiffs  in  error  were  to 
owner  of  certain  town  lota  covered  by  a  pat-  ^"'t"  *  corporation  for  the  purpose  of  run- 
ent  to  him  from  the  state  of  Texas,  of  date  "'"g  *•>«  newspaper  and  selling  the  real  es- 
December  lOlh,  1385,  conveyed  the  same  by  *»*=•  ■'  '•^'ig  agreed  that  the  corporation 
doed  (his  wife  uniting  with  him)  to  J.  G,  should  sell  the  property,  and  collect  the 
Bogard  and  other  named  persons.  The  lots  notes,  and  pay  to  Sweet  two  thirds  of  tbe 
were  in  the  town  of  Mangum,  which  was  in  amount  of  the  sales,  snd  retain  one  third 
what  is  now  Greer  county,  Oklahoma.  The  thereof  m  their  •commission.  As  a  niatter[16«) 
deed,  which  was  recorded,  was  with  war-  "f  convenience,  in  the  currying  out  of  the 
ranty  and  absolute  upon  its  face.  On  the  contract,  a  deed  was  made  by  Sweet  and 
same  day,  at  the  same  time,  a  written  agree-  "*'f*  to  all  of  the  property.  Afterwards  an 
ment  was  entered  into  between,  substantial-  attempt  was  made  to  form  the  corporation. 
ly,  the  same  parties.  That  agreement  re-  There  being  no  law  in  Texas  under  which 
ferred  in  terms  to  the  deed,  and  bound  the  such  a  corporation  could  be  formed,  that 
grantees  therein  to  sell  the  lots,  collect  the  portion  of  the  scheme  failed;  and,  as  shown 
proceeds  of  sale.-  and,  out  of  the  gross  re-  by  the  record,  tlie  project  was  dropped  by 
ceipts  in  cash  received  and  collected  on  such  almost  all,  if  not  entirely  all,  of  the  parties 
salrs.  as  Soon  as  collected,  pay  over  connected  therewith,  and  the  deed,  although 
two  thirds  to  Sweet  and  bis  wife.  The  recorded,  was  returned  to  Sweet,  tt^tber 
e&]agreement  'recites  that  Sweet  had  trans-  with  tbe  notes."  {IT  Okla.  41,  87  Pac. 
ferrrd  to  the  other  parties  a  large  number  ftOII.] 

of  promissory  notes  which  Sweet  had  taken  As    already    indicated,    at    the    time    the 

for   purciuise   money   due   on    certain    town  above  arrangement  was   made   it  was   sup- 

loto   previously  sold   by  him.      Bog»rd   and  posed  by  some  that  Greer  county  was  part 

his  associates  by  the  agreement  bound  them-  of  the  state  of  Texas.     For  many  years,  in- 

selves   to   use  due   diligence   to   collect   the  deed,  from   the   time  of  its  admission   into 

notas,  handing  over  to  Sweet  two  thirds  of  the  Union,  Texas  asserted  tliat  Greer  coun- 

the  amount  collected  on  them.  ty   was   within   ita   recoRniied   limits.     But 

The  parties  with  whom  Sweet  made  this  subsequently,    in    a    suit    brought    in    this 

arrangement  were  members  of  the  Mangum  court    by    the    United    States    against    the 

Star   Printing  &,  Publishing  Association,   a  gtate.   it  was   adjudged   that   Greer   county 

partnership   located   at  Mangum.     The   sr-  constituted  no   part  of  the  state  of  Texas, 

rangement,   evidenced   by   the   deed  and  the  tut  was  under  the  exclusive  jurisdiction  of 

agreement,  iiad  for   its  object  the  building  the  United  States.     United  States  v.  Texaa 

up  of  that  town,  the  parties,  as  stated,  with  (iggg)    102  U.  S.  1,  90,  40  L.  ed.  887,  902, 

whom   Sweet  contracted,  receiving,  as  com-  jg  gyp.  ct.  Rep.  725. 

pensation   for   their   services,   one   third   on  ^j  ^  l^ter  date,  January  18th,  1897   (29 

the  sales  of  lots,  and  a  like  proportion  of  the  gj^^   ^t  L.  4B0,  chap.  62,  U.  8.  Comp.  Stat, 

proceeds   of   any    notes   collected   by   them,  jgoi^    p     -[gzi).    Congress    passed     an    act 

There   was   no   other   consideration   for   tbe  thereby   granta   of   lands   in   Greer  county 

arrangement.     The  absolute  title  to  the  lots  ^^j^  be  obtained  under  the  homeetead  law 

was   put   in  Bogard   and  hit   associates  for  ^f  j^g  United   States,  as   modified  by  that 

purposes  of  coni-enience ;  namely,  that  they  act.     Under  that  legislation  Sweet,  on  Oc- 

might   the   more   easily  effect   sates   of   the  toj^r  13th,  1888.  obtained  a  patent  from  the 

property.    The  situation  was  accurately  de-  United  States  and  holds  title  under  it. 

scribed   by   the   supreme   court   of   the   ter  The  original  scheme  for  the  upbuilding  of 

ritory   of   Oklahoma   when    it   said:      "The  Mangum,  as  outlined  in  the  deed  and  agree- 

record  disclose*  that,  at  a  date  when  Greei  ment  of  1890,  failed  and  was  wholly  aban- 

ft2  li.  «d.  SIS 


406,  467 


SUPBEHE  COUBT   OF  THE  UlflTED   STATES. 


Oct.  Tebm, 


doned  by  the  parties  to  those  instruments, 
and  the  present  suit  was  brought  by  Sweet 
and  wife  for  the  cancelation  of  the  deed 
made  to  Bogard,  and  for  a  decree  removing 
the  cloud  created  by  it  upon  the  title  to 
the  proi)erty  in  question.  The  plaintiffs 
having  died,  after  the  institution  of  the 
suit,  there  was  a  revivor  of  the  suit  in  the 
name  of  their  children  and  heirs.  Notwith- 
standing some  of  the  parties  to  the  original 
8cl)eme  defended  the  suit,  a  decree  was  ren- 
dered in  accordance  with  the  prayer  of  the 
[46 7] plaintiffs,  and  that  decree  was  affirmed  *by 
the  supreme  court  of  the  territory  of  Okla- 
homa.    17  Okla.  40,  87  Pac.  069. ' 

Neither  argument  nor  citation  of  authori- 
ties is  necessary  to  establish  the  correctness 
of  the  decree  below,  and  it  is  affirmed. 


FREDERICK  LANG,  Plff.  in  Err., 

V. 

STATE  OF  NEW  JERSEY. 
(See  S.  C.  Reporter's  ed.  467-472.) 

Constitutional     law  —  equal    protection 
of  the  laws  —  disorinitnatlon. 

A  persou  indicted  for  a  crime  committed 
after  the  grand  jury  was  impaneled  is  not 
denied  tlie  equal  protection  of  the  laws  be- 
cause lie  is  precluded  from  raising  the  ob- 
jection that  two  of  the  grand  jurors  were 
over  the  age  fixed  by  New  Jersey  Laws  1876, 
p.  360.  under  whicli  objections  on  that 
ground  must  be  made  before  the  jury  is 
sworn,  where  the  object  sought  to  be  at- 
tained by  the  statute,  according  to  the  view 
adopted  by  the  state  court,  was  to  make  the 
grand  jury  a  more  efficient  instrument  of 
justice,  and  not  to  benefit  any  particular  de- 
fendant or  class  of  defendants. 

[No.  649.] 

Argue<l  April   6,   1908.     Decided  April  27, 

1908. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  the  state, 
which  had«  in  turn,  affirmed  a  conviction 
of  murder  in  the  Court  of  Oyer  and  Ter- 
miner of  Middlesex  Countv.    Affirmed. 

See  same  case  below  (N.  J.  L.)  68  Atl. 
210. 

The  facts  are  stated  in  the  opinion. 

Mr.  .\lan  H.  Strong:  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

To  challenge  a  grand  juror  for  any  ground 
of  disqualification  is  the  right,  at  common 
law.  of  anyone  who  is  under  prosecution  for 
any  crime  whatsoever. 

2  Hawk.  P.  C.  chap.  25,  S   16;   1  Bishop, 
Crim.  Pruc.  3d  ed.  f  676;  4  Grim.  L.  Mag. 
J7L 
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If  any  one  of  the  grand  jury  who  find  an 
indictment  is  disqualified,  he  vitiates  tha 
whole,  though  never  so  many  unexception* 
able  persons  join  with  him  in  finding  it. 

2  Hawk.  P.  C.  chap.  25,  §  28;  1  Bishop, 
Crim.  Proc.  3d  ed.  §$  749,  3884,  1  Chitty, 
Crim.  Law,  307;  State  v.  Rockafellow,  6  N. 
J.  L.  332. 

An4  for  that  cause  a  conviction  upon  such 
an  indictment  (if  objection  was  duly  taken) 
will  be  reversed  on  error. 

State  V.  HofTman,  71  N.  J.  L.  286,  58  Atl. 
1012;  Crowley  v.  United  States,  194  U.  S. 
461,  48  L.  ed.  1075,  24  Sup.  a.  Rep.  731; 
United  States  v.  Gale,  109  IT.  S.  65,  27  L. 
ed.  857,  3  Sup.  Ct.  Rep.  1. 

Equal  protection  of  the  laws  requires  that 
no  person  shall  be  indicted  without  having 
had  an  opportunity  to  challenge  members 
of  the  grand  jury  who  are  disqualified. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  560,  46  L.  ed.  679,  690,  22  Sup.  Ct.  Rep. 
431;  Ohio  ex  rel.  Lloyd  v.  Dollison,  194  U. 
S.  445,  447,  48  L.  ed.  1062,  1065,  24  Sup. 
Ct.  Rep.  703:  1  Bishop,  Crim.  Proc.  3d  ed. 
H  877-879;  United  States  v.  Gale,  109  U. 
S.  65,  67,  27  L.  ed.  857,  858,  3  Sup.  Ct.  Rep. 
1;  Carter  v.  Texas,  177  U.  S.  442.  447,  44 
L.  ed.  839,  841,  20  Sup.  Ct.  Rep.  687;  Cas- 
tleberry  v.  State,  69  Ark.  346,  86  Am.  St 
Rep.  197,  63  S.  W.  670;  New  Jerney  v.  Cor- 
rigan,  139  Fed.  768. 

The  law  as  expounded  by  the  court  of  er- 
rors and  appeals  vests  in  the  prosecuting 
authorities  the  arbitrary  power  to  bring  the 
charge  before  a  grand  jury  impaneled 
before  or  one  impaneled  after  the  offense; 
thus  at  their  pleasure  depriving  or  not  de- 
priving a  defendant  of  his  challenges.  It  is 
contrary'  to  the  14th  Amendment  that  a 
person  should  hold  any  of  his  rights  at  the 
mere  will  of  another. 

Yick  Wo  V.  Hopkins.  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

The  slightest  infringement  of  the  rights 
of  a  defendant  (whether  resulting  from  race 
discrimination  or  otherwise)  in  the  drawing 
of  a  grand  or  petit  jury  will  work  a  reversal 
of  the  conviction,  if  objection  is  seasonably 
made. 

Rogers  v.  Alabama,  192  U.  S.  226,  48  U 
ed.  417,  24  Sup.  Ct.  Rep.  257;  Crowley  v. 
United  States,  194  U.  S.  461,  474,  48  L.  ed. 
1075,  1081,  24  Sup.  Ct.  Rep.  731. 

It  is  the  duty  of  courts  to  be  watchful  of 
the  constitutional  rights  of  the  citizens, 
and  against  any  stealthy  encroachments 
thereon.  Their  motto  should  be  obsta  prin- 
dpi  is. 

Boyd  v.  United  States,  116  U.  S.  616, 
635,  29  L.  ed.  746,  752,  6  Sup.  Ct.  Rep.  524. 
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Mr.  Geor^  Berdlne  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  statute  of  the  state  of  New  Jersey 
prescribing  the  qualifications  of  grand  ju- 
rors, and  the  manner  in  which  the  challenge 
for  any  disqualification  must  be  made,  does 
not  deprive  the  defendant  of  any  fundamen- 
tal or  all-important  right. 

Gibbs  V.  State,  45  N.  J.  L.  382,  46  Am. 
Rep.  782;  State  v.  Hoffman,  71  N.  J.  L. 
285,  68  Atl.  1012;  SUte  v.  Lang  (N.  J.  L.) 
68  Atl.  210. 

The  right  to  principal  challenge  is  not  a 
fundamental  and  all-important  right. 

Hayes  v.  Missouri,  120  U.  S.  68,  30  L. 
ed.  578,  7  Sup.  Ct.  Rep.  350;  Profat,  Jury 
Trial,  §  106;  12  Enc.  PI.  &  Pr.  p.  475;  1 
Bishop,  Crim.  Proc.  941;  Howard  v.  Ken- 
tucky, 200  U.  S.  173,  60  L.  ed.  426,  26 
Sup.  Ct.  Rep.  189. 

The  statute  is  based  on  municipal  consid- 
eration alone. 

Missouri  v.  Lewis  (Bowman  v.  Lewis)  101 
U.  S.  22,  26  L.  ed.  989;  McQuillon  v.  State, 
8  Sinedes  &  M.  587 ;  Cain  v.  State,  86  Miss. 
605,  38  So.  227;  Rawlins  v.  Georgia,  201 
U.  S.  640,  50  L.  ed.  900,  26  Sup.  a.  Rep. 
560. 

If  there  be  a  class  favored  by  the  statute, 
as  claimed  by  plaintiff  in  error,  it  is  not  an 
arbitrary-  class. 

Bachtel  v.  Wilson,  204  U.  S.  41,  61  L. 
ed.  359,  27  Sup.  Ct.  Rep.  243;  Missouri  v. 
Lewis  (Bowman  v.  Lewis)  supra;  Brown 
V.  New  Jersey,  176  U.  S.  175,  44  L.  ed. 
120,  20  Sup.  Ct.  Rep.  77 ;  West  v.  Louisiana, 
194  U.  S.  263,  48  L.  ed.  969,  24  Sup.  Ct. 
Rep.  650. 

In  Howard  v.  Kentucky,  200  U.  S.  175, 
60  L.  ed.  426,  26  Sup.  Ct.  Rep.  189,  it  was 
held  that  the  statute  of  Kentucky  which 
forbade  reversal  of  a  trial  judge's  ruling 
upon  the  competency  of  a  juror  was  con- 
stitutional. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Plaintiff  in  error  was  convicted  in  the 
court  of  oyer  and  terminer  of  Middlesex 
county.  New  Jersey,  of  the  crime  of  mur- 
der. His  conviction  was  successively  af- 
firmed by  the  supreme  court  of  the  state 
and  the  court  of  errors  and  appeals.  68 
Atl.  210.  He  attacks  the  judgment  on  the 
ground  that  he  has  been  deprived  of  the 
equal  protection  of  the  laws,  in  violation 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  in  that  his  motion  to 
qiuish  the  indictment  was  denied,  a  plea  in 
abatement  overruled,  and  that  he  was  re- 
quired to  answer  the  indictment. 

The  crime  for  which  plaintiff  in  error 
was  indicted  was  committed  after  the  grand 
}UTy  wan  impaneled,  and  two  of  its  mem- 
62 *L.  od. 


bers  were  over  the  age  of  sixty-five  yeai^s. 
The  object  of  his  motion  and  plea  \^as 
to  avail  himself  of  the  limitation  of  age  of 
grand  jurors  prescribed  by  the  statutes  of 
the  state,  and  avoid  that  part  of  the  sec- 
tion  which  provides  that  the  exception  on 
that  ground  must  be  taken  before  the  jury 
is  sworn.t 

•This  provision,  plaintiff  in  error  con- [4 70] 
tends,  as  applied  by  the  courts  of  the  state, 
separates  criminal  defendants  into  classes; 
to  wit,  those  who  are  accused  before  the 
finding  of  the  indicAiient,  and  those  who 
are  accused  afterwards;  giving  to  the  first 
a  privilege  of  challenge  which  is  denied  to 
the  second.  And  it  is  contended  that  there 
is  no  substantial  reason  fur  the  classifica- 
tion, and  therefore,  the  provision  of  the 
14th  Amendment  which  secures  to  all  per- 
sons the  equal  protection  of  the  lawst  is 
violated. 

The  court  of  errors  and  appeals  met  this 
contention  by  denying  that  the  statute 
made  the  classification  assorted.  The  court 
observed  that  the  contention  rested  "fun- 
damentally upon  the  proposition  that  the 
right  to  have  a  grand  juror  discharged  upon 
the  statutory  grounds  stated  in  §  6  of  the 
jury  act  is  for  the  benefit  or  protection  of 
a  particular  class  of  persons,"  whom,  the 
court  said,  "to  avoid  constant  paraphase,** 
it  would  *'call  putative  criminals.*'  And 
"putative  criminals,"  the  court  defined  to 
be  all  who  actually  committed  crime  be- 
fore  the  grand  jury  had  been  sworn,  or  who 
were  charged  or  suspected,  or,  being  wholly 
innocent,  were  ignorant  of  the  fact  that 
they  were  suspected,  as  well  as  those  who 
were  charged  with  the  crime  during  the 
sitting  of  the  grand  jury.     But  to  none  of 

*  —  .       ■  ■  _ 

tXhat  every  person  ^uinmontMl  a^  a  grand 
juror  in  any  court  of  this  state,  and  every 
petit  juror  returned  for  the  trial  of  any 
action  or  suit  of  a  civil  or  criminal  nature, 
shall  be  a  citizen  of  this  state,  and  resident 
within  the  county  from  which  he  shall  l)e 
taken,  and  above  the  age  of  twenty -one  ;iiid 
under  the  age  of  sixty-five  years:  ami  if 
any  person  wiio  is  not  so  qualified  shall  be 
suiiinioned  as  a  grand  juror,  or  as  a  juror 
on  the  trial  of  any  such  action  in  any  of 
the  courts  of  this  state,  or  if  any  person 
shall  be  summoned  as  a  petit  juror  at  any 
stated  term  of  any  court  of  thi*  slat.*,  w.io 
has  served  as  such  at  any  of  the  thret* 
stated  terms  next  preceding  that  to  which 
he  may  be  summoned,  it  shall  be  good  cause 
of  challenge  to  any  such  juror,  who  shall 
be  discharged  upon  such  challenge  being 
verified  according  to  law,  or  on  liis  own 
oath  of  affirmation  in  support  thereof;  pro- 
vided, that  no  exception  to  any  such  juror 
on  account  of  his  citizenship  or  ace.  or  any 
other  legal  disability,  shall  be  allowed  after 
he  has  been  sworn  or  affirmed  [Laws  1876, 
p.  360.] 
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these,  the  court  said,  was  the  protection  of 
the  statute  addressed;  that  its  purpose  was 
the  "furtherance  of  the  due  and  efficient  ad- 
ministration of  justice  for  the  protection 
of  those  against  whom  crimes  might  he 
committed,  as  well  as  those  who  might  be 
charged  with  the  commission  of  such 
crimes."  The  object  sought  to  be  attained, 
it  was  further  said,  by  the  disabilities  ex- 
pressed in  the  statute,  "was  to  secure  an 
r471]effic]ent  and  representative  *body  of  citizens 
to  take  part  in  the  due  administration  of 
the  law  for  the  ben^t  of  all  who  were  en- 
titled to  its  protection,  and  not  specially 
or  even  primarily  for  the  benefit  of  those 
who  were  charged  with  its  violation." 

This  we  accept  as  the  proper  construction 
of  the  statute,  and  see  no  unconstitutional 
discrimination  in  it.  It  is  to  the  effect  that 
certain  qualifications  have  been  deemed 
advisable  in  order  to  make  the  grand  jury  a 
more  efficient  instrument  of  justice, — qual- 
ifications which  have  no  relation  to  any 
particular  defendant  or  class  of  defendants. 
And  the  practical  is  regarded.  Objection 
may  be  taken  before  a  jury  is  sworn,  but 
not  afterwards;  and  the  statute  uses  for 
its  purpose  the  prosecutor  of  pleas,  those 
who  stand  accused  of  crime,  and  even,  the 
court  says,  an  amicus  curiae.  A  grand  jury 
thus  secured  will  have  all  the  statutory 
qualifications  in  most  cases  for  all  defend- 
ants; and,  besides,  the  discrimination  is 
very  unsubstantial,  as  was  pointed  out  in 
Gibbs  V.  State,  45  N.  J.  L.  382,  46  Am. 
Rep.  782. 

Counsel  has  not  been  able  to  point  out 
what  prejudice  results  to  defendants  from 
the  enforcement  of  the  statute.  He  urges 
a  verbal  discrimination,  and  invokes  the 
14th  Amendment  against  it.  The  statute, 
he  in  effect  says,  fixes  the  limit  of  service 
at  twenty-one  and  sixty-five  years,  and  con- 
fesses the  latter  is  "somewhat  early,"  but 
seeks  to  sustain  his  contention  as  follows: 
"And  though  it  may  not  be  possible  in  any 
case  to  show  that  the  fact  of  the  juror 
being  above  the  lawful  age  has  worked  in- 
justice to  the  defendant,  he  is  not  required 
to  show  it.  It  is  enough  that  a  statute  has 
been  transgressed  which  was  enacted,  in 
some  measure,  at  least,  for  his  benefit.  The 
due  observance  of  that  statute  is  part  of 
the  protection  of  the  laws,  to  which,  equal- 
ly with  all  others  in  like  circumstances,  he 
is  entitled  under  the  guaranty  of  the  14th 
Amendment." 

But  this  proceeds  upon  a  misconception 
of  the  purpose  of  the  statute,  as  was  pointed 
out  by  the  court  of  errors  and  appeals,  and 
of  the  power  of  the  state. 
[471]  *Let  it  be  granted,  in  deference  to  the 
argument  of  counsel,  that  the  statute  makes 
two  classes, — those  who  are  accused  of 
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crime  and  those  that  may  be  accused, — then 
is  certainly  no  discrimination  within  the 
classes,  and  the  only  question  can  be  whetk 
er,  in  view  of  the  purpose  of  the  statute,  it 
the  classification  justified?  In  other  woid% 
whether  the  persons  constituting  the  classes 
are  in  different  relations  to  the  purpose  of 
the  law.  That  they  are,  we  think,  is  obvi- 
ous; and,  as  we  have  said,  the  law  neither 
offers  nor  withholds  suostantial  rights.  It 
constitutes  one  of  its  instrumentalities  of 
persons  having  certain  qualifications  which 
cannot  affect  essentially  the  charge  against^ 
or  the  defense  of,  any  defendant.  It  is 
the  conception  of  the  state  that  a  grand 
jury  so  constituted  would  be  more  efficient 
in  the  administration  of  justice  than  one 
not  so  constituted,  but  that  there  would  be 
counteracting  disadvantages  if  the  right  of 
challenge  should  be  extended  beyond  the 
date  of  the  empanelment  of  the  jury.  We 
think  it  is  competent  for  the  state  to  have 
so  provided. 

It  will  be  observed  that  the  provision  of 
the  statute  is  that  no  exception  to  a  juror 
"on  account  of  his  citizenship  or  age  or  any 
other  legal  disability  [italics  ours]  shall  be 
allowed  after  he  has  been  sworn."  It  is 
hence  contended  that  "the  principle  of  the 
decision"  under  review  is  not  limite<l  to  the 
"statutory  disqualifications."  The  court 
said,  however:  "Whether  the  words  of  the 
statute,  'any  other  disability,'  include  the 
common-law  grounds  of  prejudice,  malice, 
and  the  like,  and,  if  so,  what  would  be  the 
rights  and  remedies  of  an  indicted  person 
who  had  had  no  opportunity  to  challenge 
a  given  juror  upon  these  personal  grounds, 
is  not  involved  in  the  facts  of  the  present 
case,  or  in  the  line  of  reasoning  upon  which, 
in  our  judgment,  its  decision  should  be 
placed."  In  connection  with  this  comment 
see  Lee  v.  New  Jersey,  207  U.  S.  67,  ante^ 
106,  28  Sup.  Ct.  Rep.  22. 

Judgment  affirmed. 


♦CENTRAL    RAILROAD     COMPANY  0FI4TI 
NEW  JERSEY,  Plff.  in  Err., 

V. 

MAYOR  AND  ALDERMEN  OF  JERSEY 
CITY  and  Robert  Davis,  Collector  theie- 
of. 

(See  S.  C.  Reporter's  ed.  478-480.) 

States  —  compacts  as  to  boiindary  wa- 
ters—taxation of  bed. 

Lands  lying  between  the  middle  of  New 
York  bay  and  the  low- water  line  on  the  New 
Jersey  shore  are  taxable  by  New  Jersey,  not- 
withstanding the  provisions  of  a  eompaet 
between  the  states,  fixing  the  boundary  line 
as  the  middle  of  New  York  bay,  approved 
by  Congress  by  act  of  June  28,  1834  (4  Stat 
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at  L.  708,  chap.  126),  by  which  New  York  Tibbetts,    17   Pick.   2M;    United  States  ▼. 

iB  given  **excluBive  jurisdiction  of  and  over  Rice,  4  Wheat.  246,  4  L.  ed.  662. 

aU  the  waters  of  the  bay  of  New  York,"  and  The  expression  "exclusive  legislation"  has 

•*of  and  over  the  land  covered  by  the  said    i i^-ij   x.  v^  -„-/v«<.r«^«o  ««*i.   «o<.r<.in 

waters  to  the  low-water  mark"  oi  the  New  ^  .^""J^,*?.  »>«„»y»ony™«8  ^i*^     «»«1«" 

Jersey  side,  subject  to  the  exclusive  right  »*^  jurisdiction. 

of  property  in  New  Jersey  "in  and  to  the  United  SUtes  v.  Cornell,  2  Mason,  64,  91, 

land  under  water  lying  west  of  the  middle  Fed.  Gas.  Nos.  14,867, 14,868;  CJom.  v.  Qary, 

of  the  bay,"  and  to  her  exclusive  jurisdic-  8    Mass.    72;    Loughborough    v.    Blake,    5 

tion  over  wharves,  docks,  and  improvements  Wheat.  317,  5  L.  ed.  98. 

made,  or  to  be  made,  on  her  shore,  and  to  xhe  boundary  between  the  colonies  and 

her  exclusive  right  to  regulate  the  fisheries  subsequent  states  was  the  easterly  shore  of 

on  the  west  of  the  middle  of  said  waters.  NewJersey;  and  New  York  asserted,  and  in 

TNo    203  1  ^^^^  exercised,  jurisdiction  to  the  New  Jer- 
sey shore  during  that  period,  and  rightfully 

Argued  April  16,  16,  1908.     Decided  April  ^'      ^  ..         ^        „    ^   «r    ,.    /^    /^    o^i 

27    1008  Corfield  v.   Coryell,  4  Wash.  C.  C.  371, 

''  Fed.  Cas.  No.  3,230;  Handly  v.  Anthony,  5 

TN  ERROR  to  the  Court  of  Errors  and  ^P^'^'^^^  ^' ""^jJ^^:  ^^""^^J^^^f^^^ 

1  Appeals  of  the  State  of  New  Jersey  to  ^'^'  ^""^fr^in^^oo^*  .a  l^^'   n?'  ^^^' 

review  a  judgment  which  affirmed  a  judg-  fJ^'  ^'  ^^^'  »29,  830,  19  Sup.  Ct.  Rep. 

ment  of  the  Supreme  Court  of  that  state, 

sustaining,  on  certiorari,  taxes  levied  upon  Mr.  Warren  Dixon  argued  the  cause  and 

lands  lying  between  the  middle  of  New  York  filed  a  brief  for  defendant  in  error: 

bay  and   the  low-water  mark  on   the  New  It  is  the  settled  law  of  the  state  of  New 

Jersey  shore.    Affirmed.  Jersey  that  lands  under  water  within  the 

See  same  case  below,  72  N.  J.  L.  311,  61  state  limits  originally  belonged  to  the  state, 

Atl.  1118.  and  that   title   by  holders   other   than   the 

The  facts  are  stated  in  the  opinion.  state  is  acquired  from  the  state.     The  title 

Meww.  Prank  Bergen  and  William  D.  *?  }^''^l  »'«^«'[  7"^**'  ^^^^  .*''«?"'•"* 

Edward,  argued  the  cause  and  with  Mr.  '"°'t»  <>/  the  state  waa  vested  m  the  King 

George  Holmes  filed  a  brief  for  plaintiff  in  »'  «'«''  ^nUin  at  and  before  the  Revolu- 

^YOT'  ^'^^  ^'  1776,  and  became  vested,  by  the  law 

The  compact,  or  some  part  of  it,  has  occa-  o^  nations  and  by  the  right  of  conquest,  in 

sionally  been  considered  in  litigation  pend-  the  people  of  the  then  colony  and  now  state 

ing  in  the  courts  of  New  York  and   New  of  New  Jersey  by  the  War  of  Independence. 

Jersey  and  in  the  Federal  courts.  Martin  v.  Waddell,    16   Pet.   367,    10  L. 

State  V.  Babcock,  30  N.  J.  L.  29;  People  ed.  997;  Arnold  v.  Mundy,'6  N.  J.  L.  1,  10 

v.  Central  R.  Co.  42  N.  Y.  283;   Kiernan  Am.  Dec.  366;  Stevens  v.  Paterson  &  N.  R. 

V.  The  Norma,  32  Fed.  411;  Hall  v.  Devoe  Co.  34  N.  J.  L.  640,  3  Am.  Rep.  266;  Mc- 

Mfg.   Co.    14   Fed.    183;    McCarthy   v.    The  Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 

Sarah  E.  Kennedy,  25  Fed.  569;   Ferguson  248 

v.  Ross,  126  N.  Y.  462,  27  N.  E.  954.  m.^^^  -^  -*«,  ^*  fi^o  «^-  «•  ,:««^  So  ♦!,*» 

_,                 X    ,        i                 ,              »    a  Where  an  arm  of  tne  sea  or  river  is  tne 

The  power  to  levy  taxes  can  be  exercised  .,.-           j.            ..               i.i.»# 

,,*^                         XI..        -.j.i.-  boundary  between  two  nations  or  states,  if 

only  by  a  government  having  jurisdiction  .,         •  •     1     .  1.1.     *  •     .  j.  x- 

over  the  property  assessed.     Exclusive  ju-  *^«  °"«*°»1  "«^*  ^'  jurisdiction  is  m  nei- 

risdiction   for  all   purposes   of   government  ^^«'»  *»  ^^^  absence  of  any  convention  re- 

may   not  be  necessary;    but   it   cannot  be  specting  it,  each  holds  to  the  middle  of  the 

maintained  that  a  qualified  power  to  regu-  stream. 

late    fisheries   in   the   waters   covering   the  Angell,   Tide- Waters,   p.   7;    Vattel,   Na- 

property  of  the  plaintiff  in  error  (which  is  tions,  bk.  1,  chap.  22,  f  266;  Martens,  Na- 

all  the  jurisdiction  that  New  Jersey  has  over  tions,  bk.  4,  chap.  3-6. 

it)   involves  the  power  to  tax  it.  Lands  under  water  formerly  belonging  to 

Louisville  &  J.  Ferry  Co.  v.  Kentucky,  188  the    sUte,    and   granted    by    the    state    to 

U.  S.  386,  396,  47  L.  ed.  513,  518,  23  Sup,  property  owners,   are   subject   to   taxation. 

Ct.   Rep.   463 ;    M'Culloch    v.    Maryland,    4  g^^^^^^  Morris  Canal  &  Bkg.  Co.,  Prosecut- 

Wheat.  316,  429,  4  L   ed.  679,  607;  Union  ^  g^.  j^^^  35  jj   j  j^   ^^g.  g^^   ^^^^^ 

Itefngerotor  Transit  O.  v    Kentucky,   190  p^^^^or,  v.  Piatt,  24  N.  J.  L.  108;  State, 

U.  S.  194,  50  L.  ed.  160,  26  Sup.  Ct.  Rep.  ^     .,       J          .             „.       ,    ««  xf    t   t 

36;  Delaware,  L.  &  W.  R.  Co.  v.  Pennsyl-  ^entley,  Prosecutor,  v.  bippel,  26  N^  J   L. 

▼ania,   198   U.   S.   341,   49  L.  ed.   1077,  25  ^30;  State,  New  York,  L.  E.  &  VS.  R.  Co., 

Sup.  Ct.  Rep.  669;   Opinion  of  Justices,   1  Prosecutor,  v.  Yard,  43  N.  J.  L.  121;  SUte, 

Met  680;  United  States  v.  Ames,  1  Woodb.  Colket,    Prosecutor,    v.    Rightmire,    46    N. 

ft  M.  80,  Fed.  Cas.  No.  14,441;  Mitchell  v.  J.  L.  341. 
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Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  prosecuted  to  re- 
view a  judgment  sustaining  taxes  levied 
by  Jersey  City  upon  lands  of  the  plaintiff 
in  error,  lying  between  the  middle  of  New 
York  )»av  and  its  low-water  line  on  the 
Now  Jorsoy  sliorc.  It  is  argued  that  this 
land,  although  it  belonged  to  New  Jersey 
until  convoyed,  is  not  within  its  jurisdic- 
tion, and  cannot  be  taxed  under  the  au- 
thority of  that  state.  The  supreme  court 
upheld  the  tax  (70  N.  J.  L.  81,  66  Atl. 
230).  and  its  judgment  was  aflirmed  by  the 
court  of  errors  and  appeals,  for  the  reasons 
given  by  the  supreme  court.  72  N.  J.  L. 
[477];ni.  6l'Atl.  1118.  "The  plaintiff  in  error 
contended  that,  as  Now  Jersey  had  not  the 
right  to  tax,  the  attempt  was  to  deprive  the 
prosecutor  of  its  property  contrary  to  the 
14th  Amendment,  and  brought  the  case  here. 

The  decision  depends  upon  the  construc- 
tion of  an  agreement  made  between  New 
Jersey  and  New  York  for  the  purpose  of 
settling  the  territorial  limits  and  jurisdic- 
tion of  the  two  states,  which  previously  had 
iM'cn  th.'  subjeet  of  dispute.  This  agreement 
was  made  by  commissioners  appointed  for 
the  purpose,  was  confirmed  by  Xew  York  on 
I'ebnmry  5,  1834  (Laws  of  1834,  chap.  8, 
]).  S  I .  and  by  New  Jersey  on  February  26, 
IS.U  (haws  of  1834,  p.  118),  and  was  ap- 
prove<l  i»y  Congress  by  act  of  June  28,  1834, 
ehaj).  120.  4  Stat,  at  L.  708.  By  article 
1.  the  bonndarv  line  between  the  two  states 
from  a  ])oint  alnwe  the  land  in  dispute  is 
to  be  the  middle  of  the  Hudson  river,  of  the 
bav  of  Xew  York,  of  the  water  between 
Stat  en  island  and  New  Jersey,  etc.,  "ex- 
cept as  hereinafter  otherwise  particularly 
mentioned."  l^v  article  2,  Xew  Y'ork  re- 
tains  its  present  jurisdiction  over  Bedloe's 
and  KIlis  islands,  ai:d  exclusive  juri.sdic- 
tion  over  certain  other  isljuuls  in  the  waters 
mentiomd.  By  article  3,  Now  York  is  to 
liavj»  "«'xelnsive  jurisdiction  of  and  over  all 
the  waters  of  the  bav  of  New  Y^'ork,  and  of 
and  ovj'r  all  the  waters  of  the  Hudson  river 
Ivin*;  west  of  Manhattan  island  and  to  the 
sonth"  of  the  above-mentioned  point,  "and 
of  and  over  the  land  covered  by  the  said 
watrrs  t«»  the  low -water  mark  on  the  wester- 
ly or  Xew  Jersey  side  thereof,  subject  to 
the  following  rights  of  property  and  juris- 
diction of  the  state  of  New  Jersey,  that  is 
to  say:  1.  The  state  of  Xew  Jersey  shall 
have  the  exclusive  right  of  property  in  and 
to  the  land  under  water  lying  west  of  the 
middle  of  the  bay  of  New  York,  and  west 
of  the  middle  of  that  part  of  the  Hudson 
river  which  lies  l>etween  Manhattan  island 
and  Xew  Jersev.'*  2.  Xew  Jersev  is  to  have 
exehisive  jurisdiction  over  wharves,  docks, 
and   improvements  made  or  to  be  made  on 


its  shore,  and  over  vessels  aground  or  fas- 
tened there,  subject  to  the  quarantine  and 
passenger  laws  of  New  York.  3.  New  Jer- 
sey is  to  have  the  exclusive  right  of  *regulat-[4TI 
ing  the  fisheries  on  the  west  of  the  middle 
of  said  waters,  providing  that  navigation 
be  not  obstructed  or  hindered. 

The  other  articles  need  but  brief  men- 
tion. Article  4  gives  New  York  "exclusive 
jurisdiction*'  over  the  waters  of  Kill  van 
Kull  "in  respect  to  such  quarantine  laws 
and  laws  relating  to  passengers  as  etc.,  and 
for  executing  the  same,"  and  over  certain 
other  waters.  Article  6  gives  New  Jersey 
exclusive  jurisdiction  over  certain  other 
waters,  subject  to  New  York's  exdusive 
property  and  exclusive  jurisdiction  over 
wharves,  docks,  and  improvements  within 
certain  limits,  and  exclusive  right  of  regu- 
lating the  fisheries  on  its  side,  as  above  in 
the  case  of  New  Jersey.  Articles  6  and  7 
provide  for  the  service  of  criminal  and  civil 
process  of  each  state  on  the  waters  within 
the  exclusive  jurisdiction  of  the  other. 
Article  8  and  last  calls  for  the  confirmation 
of  the  agreement  by  the  two  states  and  ap- 
proval by  the  Congress  of  the  United  States. 

Thus,  the  land  which  has  been  taxed  is 
on  the  New  Jersey  side  of  the  boundary 
line,  but  under  the  "exclusive  jurisdiction" 
of  New  York,  subject  to  the  exclusive  right 
of  property  in  New  Jersey,  and  the  limited 
jurisdiction  and  authority  conferred  by  the 
paragraphs  summed  up.  The  question  is, 
Which  of  these  provisions  governs  the  right 
to  tax?  It  appears  to  us  plain  on  the  face 
of  the  agreement  that  the  dominant  fact  is 
the  establishment  of  the  boundary  line.  The 
boundary  line  is  the  line  of  sovereignty,  and 
the  establishment  of  it  is  not  satisfied,  but 
is  contradicted,  by  the  suggestion  that  the 
agreement  simply  gives  the  ownership  of 
the  land  under  water  on  the  New  Jersey 
side  to  that  state  as  a  private  owner  of  land 
lying  within  the  state  of  New  York.  On 
the  contrary,  the  provision  as  to  exclusive 
right  of  property  in  the  compact  between 
states  is  to  be  taken  primarily  to  refer  to 
ultimate  sovereign  rights,  in  pursuance  of 
the  settlement  of  the  territorial  limits, 
which  was  declared  to  be  one  purpose  of 
the  agreement,  and  is  not  to  be  confined  to 
the  assertion  and  recognition  of  a  private 
claim,  which,  for  all  that  appears,  may 
have  been  inconsistent  with  titles  already 
accrued,  and  which  would  lose  significance 
the  •moment  that  New  Jersey  sold  the  land.[4Ttl 
We  repeat  that  boundary  means  sovereignty, 
since,  in  modem  times,  sovereignty  is  main- 
ly territorial,  unless  a  different  meaning 
clearly  appears. 

It  is  said  that  a  different  meaning  does 
appear  in  the  article  (3)  that  gives  New 
York  exclusive  jurisdiction  over  this  land 
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ns  wpII  as  tba  wkter  above  it.  But  ««  agree 
with  the  itat«  oourta  that  have  been  called 
on  to  construe  that  part  of  the  agreement, 
that  the  purpose  was  to  promote  the  inter- 
«ltA  of  commerce  and  navigation,  not  to 
take  back  the  Bovereigntj  that  othemise 
was  the  consequence  of  article  1.  This  is 
the  view  of  the  New  York  as  well  as  of  the 
Xe«*  Jereei-  court  of  errors  and  appeals,  ami 
it  would  be  a  strange  result  if  this  court 
should  be  driven  to  a  different  conclusion 
from  that  reached  by  both  the  parties  con- 
crrned.  Ferguson  v.  Ross,  136  N.  Y.  469, 
iUif.  -27  X.  E.  954;  People  v.  Centnil 
R.  Co.  42  N.  Y.  283.  This  opinion  is 
conrimicd  by  the  judgment  delivered  by 
oae  of  the  commissioners  in  Stat«  v.  Bab- 
cock.  30  N.  J.  L.  29.  Again,  as  was 
pointed  out  by  the  state  court,  the  often- 
rx pressed  purpose  of  the  appointment  of 
the  commissioner  and  of  the  agreement  to 
settle  the  territorial  limits  and  jurisdiction 
must  mean,  by  territorial  limits,  sovereign- 
ty, and  by  jurisdiction  sainething  less.  It  is 
siiggi'^ted  that  jurisdiction  is  used  in  a 
broader  sense  in  the  second  article,  and  that 
may  he  true  ito  far  as  concerns  Bcdtoe's  and 
Ellis  islands.  But  the  provision  there  is 
tliat  New  York  shall  retain  its  "present" 
juriMliction  over  them,  and  would  seem  on 
its  fnce  simply  to  be  intended  to  preserve 
the  siatiiK  quo  ante,  whatever  it  may  be. 

Throiiehout  nearly  all  the  articles  of  the 
aprifuicnt.  other  than  Iho^ie  in  controversy, 
the  u'ord  "jurisdiction"  obviously  is  used  in 
a  more  litiiitetl  »e.nne.  The  word  has  oc- 
cnrrrd  in  other  cases  where  a  river  was  a 
boimdniy,  and  in  the  Virf;inia  compact  was 
held  to  iiioan.  primarily  at  least,  /iirjsdicfiii. 
— authority  to  applv  the  law  to  the  acts  of 
men.  Wedding  v.  Mcyler,  193  U.  S.  S73,  584, 
48  I.,  ed.  570,  575,  66  L.R.A.  633,  24  Sup. 
Ct.  Rep.  322.  «Tiether,  in  the  case  at  bar, 
some  pouer  of  police  regulation  also  was 
conferred  upon  New  York,  as  held  in  Fer- 
guson V.  Ross,  need  not  be  decided  now. 
t9]That  New  Jersey  'retBinecl  the  sovereignty, 
however,  seems  to  be  assumed  in  article  3 
(21.  giving  her  exclusive  jurisdiction  over 
wlmnrs.  docks,  and  improvements,  made  and 
"to  be  made,"  on  the  shore.  Tliis  docs  not 
grant  the  right  to  make  nufh  improvements, 
but  aisumes  it  to  exist.  But  tlie  right 
wuutd  need  the  permitvion  of  Nev.-  York,  ex- 
cept on  the  hypothesis  that  New  Jersey  had 
■avereign  power  over  the   place. 

The  conclusion  reached  has  the  very  pow- 
erful sanction  of  the  conduct  of  the  parties 
and  of  the  existing  condition  of  things. 
See  Moore  V.  McGuire.  205  U.  fi.  214.  220 
SI  L.  ed.  776,  777.  27  Sup.  Ct.  Rep.  483 
The  decisions  of  the  courts  have  been  re 
ferred  to.  It  was  admitted  at  the  bar  thai 
the  record  of  transfers  of  auch  lands  was 
H  L.  rd. 


kept  in  New  Jersey,  not  in  New  York.  New 
York  never  has  attempted  to  tax  the  land, 
while  New  Jersey  has  levied  more  or  less 
similar  taxes  for  many  years  without  dis- 
pute. See,  e.  g..  State,  Coles,  Prosecutor, 
V.  Piatt.  24  N.  J.  L.  108,  120;  SUte,  Bentley, 
Prosecutor,  v.  Sippel,  25  N.  J.  L.  530;  State, 
Morris  Canal  &  Bkg.  Co.,  Prosecutor,  *. 
Haight,  35  N.  J.  L.  176,  s.  c.  36  N.  J.  L. 
471.  New  Jersey,  not  New  York,  regulates 
the  improvements  on  the  shore.  Act  of 
March  18,  1851,  P.  L.  1851,  p.  335;  Rev. 
1B7T.  p.  1240;  act  of  April  11,  1884,  P.  L. 
1804.  p.  681;  March  31,  1869,  F.  L.  1869, 
p.  1017;  3  Oen.  Stat.  2784.  2780;  New  York, 
L,  E.  k  W,  R.  Co.  v,  Hughes,  46  N.  J.  L.  BT. 
Without  going  into  all  Ihc  details  that  have 
been  mentioned  in  the  careful  and  satis- 
factory discussion  of  the  question  in  the 
state  courts,  we  are  of  opinion  that  the 
land  in  question  is  subject  to  the  sovereign- 
ty of  the  state  of  New  Jersey,  and  that  the 
exclusive  jurisdiction  given  to  the  state  of 
New  York  does  not  exclude  the  right  of  the 
sovereign  power  to  tax. 
Judgment  affiiiiied. 


•DANIEL  B.  SCULLY  and  Maurice  H.  Scul-(4«il 
ly,  Appts., 

ARTHUR  C.  BIRD. 

(See  S.  C.  Reporter's  ed.  4Bt-.490.) 

Appeal  — from  clronlt  trnurt — c«rtlHc>te 
as  to  )itrlsdlctlon. 

1.  The  ground  of  the  action  of  a  Federal 
circuit  court  in  dismissini;  a  bill,  as  recited 
in  the  certificate  presenting  a  question  of 
jurisdiction,  will  be  accepted  by  the  Supreme 
Court  on  appeal,  where  a  different  course  re- 
quires an  assumption  of  inconsistency  be- 
tween the  lower  court's  opinion  and  order 
of  dismissal  and  such  certificate. 

Appeal  —  from  cli-cult  txiurt — when  Jn- 
risdictlon  in  Insue. 

2.  Whether  the  bill  presents  a  case  for 
equitable  relief  or  not  does  not  involve  a 
question  of  the  jurisdiction  of  a  Federal 
circuit  court  as  a  Federal  court,  so  as  to 
sustain  a  direct  appeal  to  the  Supreme 
Court. 

Dismlsaa!  —  for   want  of  Jurisdiction  — 
salt  against  state. 

3.  A  Federal  circuit  court  shoulil  not  dis- 
miss on  its  own  motion,  for  want  of  juris- 
diction, a  suit  against  the  dairy  and  food 

Note. — As  to  suits  ftRainst  state — see 
notes  to  Beers  v.  Arkansas,  15  L.  ed.  U.  S. 
991.  and  tlans  v.  Louisiana,  33  L.  ed.  U. 
S.  842. 

Suits  against  state  ofHeevs  as  suits 
against  »tate — see  ca-e  noti^s  to  Sanders  v. 
Saxton,  1  L.R.A.{N.S.)  727.  and  Ex  parte 
Young,  13  LJtA.(N.8.)  932. 
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eommissioner  of  a  state,  on  the  ground  that 
tuch  suit  is  one  against  the  state,  but  such 
question  should  be  raised  by  demurrer  or 
other  pleading. 

State  -—  immanity     from     suit  —  salt 

against  officer. 

4.  A  suit  against  the  dairy  and  food  com- 
missioner of  a  state  to  restrain  certain  ac- 
tion taken  under  cover  of  his  office,  but  al- 
leged to  be  in  violation  of  the  state  laws, 
which  injuriously  affects  the  reputation  and 
sale  of  certain  products  manufactured  by 
complainants,  is  not  a  suit  against  the  state, 
forbidden  by  the  11th  Amendment  to  the 
Federal  Constitution. 

[No.    363.] 

Submitted  April  20,  1908.    Decided  May  4, 

1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Michigan  to  review  a  decree  dismissing,  for 
want  of  jurisdiction,  the  bill  in  a  suit  to  re- 
strain certain  action  by  the  dairy  and  food 
commissioner  of  the  state.  Reversed  and 
remanded  for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Edward  T.  Fenwick  submitted  the 
cause  for  appellants: 

The  prohibition  of  the  11th  Amendment 
does  not  apply  where  a  suit  is  brought 
against  defendants  who,  clai.ning  to  act  as 
officers  of  the  state,  and  under  color  of  a 
statute  which  is  valid  and  constitutional, 
but  wrongfully  administered  by  them,  com- 
mit, or  threaten  to  commit,  wrong  or  in- 
jury to  the  rights  and  property  of  the  plain- 
tiff, or  make  such  administration  of  the 
statute  an  illegal  burden  and  exaction  upon 
the  plaintiff. 

1  Bates,  Fed.  Eq.  Proc.  1901,  ed.  f  560, 
subdiv.  4;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  388,  38  L.  ed.  1020,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047. 

The  prohibition  of  the  11th  Amendment 
does  not  apply  where  an  individual  is  sued 
in  tort  for  some  act  injurious  to  another 
in  regard  to  person  or  property,  to  which 
his  defense  is  that  he  has  acted  under  the 
orders  of  the  government.  In  this  class  of 
cases  the  defendant  is  not  sued  as,  or  be- 
cause he  is,  the  officer  of  the  government, 
but  as  an  individual;  and  the  court  is  not 
ousted  of  jurisdiction  because  he  asserts  au- 
thority as  such  officer.  To  make  out  his 
defense,  he  must  show  that  his  authority  in 
law  was  sufficient  to  protect  him. 

Cunningham  v.  Macon  &  B.  R.  Co.  -109 
U.  S.  461,  27  L.  ed.  994,  3  Sup.  Ct.  Rep. 
292,  609. 

The  state  is  a  political  corporate  body, 
can  act  only  through  its  agents,  and  can 
command  only  by  laws.  It  is  necessary, 
therefore,  for  a  defendant  who  seeks  to  sub- 
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stitute  the  state  in  his  place,  to  produee  a 
law  of  the  state  which  constitutes  hit  com- 
mission as  its  agent,  and  a  warrant  for  his 
act. 

Bates,  Fed.  Eq.  Proc.  1901  ed.  {  660, 
subdiv.  8;  Poindexter  v.  Greenhow,  114  U. 
S.  288,  29  L.  ed.  192,  5  Sup.  Ct.  Rep.  903, 
962. 

Whenever  a  citizen  of  a  state  can  go  into 
the  courts  of  a  state  to  defend  hit  prop- 
erty against  the  illegal  acts  of  its  officers, 
a  citizen  of  another  state  may  invoke  the 
jurisdiction  of  the  Federal  courts  to  main- 
tain a  like  defense. 

Bates,  Fed.  Eq.  Proc.  1901  ed.  §  560, 
subdiv.  9;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  391,  38  L.  ed.  1021,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047. 

The  suit  at  bar  might  have  been  main- 
tained in  the  state  courts  of  Michigan 
against  said  defendant,  Arthur  C.   Bird. 

Pratt  Food  Co.  v.  Bird,  148  Mich.  633, 
118  Am.  St.  Rep.  601,  112  N.  W.  701. 

The  state  can  waive  its  right  to  immunity 
from  suit  in  a  Federal  court. 

Clark  V.  Barnard,  108  U.  S.  436.  27  L. 
ed.  780,  2  Sup.  Ct.  Rep.  878. 

Any  pleading  to  the  merits,  or  in  any  in- 
formal manner  attacking  plaintiff's  case,  is 
a  general  appearance,  and  waives  such  im- 
munity. 

2  Enc.  PI.  &  Ft.  p.  363. 

The  obtaining  of  an  extension  of  time  to 
plead  is  a  general  appearance. 

2  Enc.  PI.  &  Pr.  p.  639. 

The  suit  at  bar  should  not  have  been  dis- 
missed under  $  5  of  the  act  of  1875. 

Farmington  v.  Pillsbury,  114  U.  S.  138, 
29  L.  ed.  114,  5  Sup.  Ct.  Rep.  807 ;  Williams 
V.  Nottawa,  104  U.  S.  212.  26  L.  ed.  720; 
Mattocks  V.  Baker,  2  Fed.  457. 

The  question  whether  the  suit  at  bar  i«, 
in  legal  effect,  a  suit  against  the  state,  is 
one  on  the  merits  of  the  case;  and  it  was 
error  for  the  trial  court  to  hold  that  it 
was  a  question  of  jurisdiction,  and  to  dis- 
miss the  bill  on  that  account  for  want  of 
jurisdiction. 

Illinois  C.  R.  Co.  v.  Adams,  180  U.  S.  28, 
45  L.  ed.  410,  21  Sup.  Ct.  Rep.  251. 

Mr.  John  E.  Bird  submitted  the  cause 
for  appellee.  Mr.  George  S.  Law  was  on 
the  brief: 

A  decree  denying  the  temporary  injunc- 
tion and  dismissing  the  bill  of  complaint 
was  -the  only  decree  that  could  be  rendered 
by  the  circuit  court. 

Arbuckle  v.  Blackburn.  113  Fed.  616,  191 
U.  S.  406,  48  L.  ed.  239,  24  Sup.  Ct,  Rep. 
148:  Pittsburgh,  C.  C.  t  St.  L.  R.  Co.  ▼. 
Crothersville,   159   Ind.   330,  64   N.   E.  914. 

Where  parties  have  an  ample  remedy  hif 
proceedings   in    the   state   courts,   and   the 
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Federal  court  clearly  has  no  jurisdiction  of 
most  matters  complained  of,  and  as  to  others 
the  jurisdiction  is  extremely  doubtful,  the 
Federal  court  will  refuse  to  assume  jurisdic- 
tion. 

Freeney  v.  First  Nat.  Bank,  3  McCrary, 
622,  16  Fed.  433. 

This  court  will  not  reverse  the  decision 
of  the  lower  court  merely  because  the  reason 
given  for  the  conclusion  was  not  the  correct 
reason. 

Pennsylvania  R.  Co.  v.  Wabash  R.  Co.  167 
U.  S.  226,  39  L.  ed.  682,  16  Sup.  Ct.  Rep. 
676;  Moffat  v.  Smith,  41  C.  C.  A.  671,  101 
Fed.  771;  3  Cyc.  Law  &  Proc.  p.  221. 

The  court  may,  at  any  stage  of  the  pro- 
ceedings, and  upon  its  own  motion,  dis- 
miss the  case. 

11  Cyc.  Law  &  Proc.  p.  701;  Heriot  v. 
Davis,  2  Woodb.  &  M.  229,  Fed.  Cas.  No. 
6,404. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  directly  from  the  circuit 
court  from  a  decree  dismissing  the  bill  of 
appellants  for  want  of  jurisdiction. 

The  bill  sought  an  injunction  against  cer- 
tain acts  of  the  appellee,  who  is  the  dairy 
and  food  commissioner  of  the  state  of  Michi- 
gan, and  who,  it  is  alleged,  under  cover  of 
his  office,  is  injuriously  affecting  the  repu- 
tation and  sale  of  certain  products  manu- 
factured by  appellants.  The  acts  complained 
of  will  be  detailed  more  fully  hereafter.  It 
is  enough  to  say  preliminarily  that  appel- 
lants alleged  in  their  bill  that  their  business 
is  the  manufacturing,  refining,  and  selling 
various  food  products,  and  more  particu- 
larly manufacturing,  blending,  and  sell- 
ing of  syrups  used  for  food  products; 
that  their  principal  place  of  business  is  in 
Chicagos  and  that  their  business  is  "com- 
monly recognized  and  known  as  an  honor- 
able and  legitimate  commercial  industry, 
and  a  legal  and  necessary  adjunct  to  or- 
ganized society:"  and  that  they  have  large 
quantities  of  their  products  in  Michigan, 
''which,  prior  to  the  acts  complained  of, 
found  a  ready  sale  in  that  state,  which  sales 
resulted  in  fair  and  continuous  profit*'  to 
them. 

The  court  dismissed  the  bill,  and  recites 
in  its  certificate  that  the  decree  "was  made 
and  entered  by  the  court  on  its  own  motion 
and  without  notice  to  any  of  the  parties  to 
1 4] this  suit  or  *their  attorneys,  except  that  the 
question  of  jurisdiction  was  argued  on  the 
motion  for  a  preliminary  injunction,  it  ap- 
pearing to  the  court  from  the  face  of  the  bill 
that  this  suit  is,  in  effect,  a  suit  against  the 
state  of  Michigan  within  the  meaning  of  the 
11th  Amendment  to  the  Constitution  of  the 
United  States,  and  that,  therefore,  this  suit 
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does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the 
jurisdiction  of  a  Federal  court." 

The  court  expressed  its  reason  for  its  ac- 
tion in  an  opinion  as  follows: 

"Upon  examination  of  the  authorities  cit- 
ed upon  the  arguments  had  in  this  cause  up- 
on the  matters  above  related,  it  is  clear  that 
the  case  of  Arbuckle  v.  Blackburn,  65  L.R.A. 
864,  61  C.  C.  A.  122,  113  Fed.  616,  is  con- 
clusive against  the  jurisdiction  of  a  court  of 
equity  over  the  matters  set  forth  in  the 
bill.  It  is  argued  in  behalf  of  complainants 
that  the  case  at  bar  is  differentiated  from 
that  decision  of  the  court  of  appeals  in  the 
case  just  cited.  It  is  not  perceived  that 
there  is  any  substantial  difference  in  the 
facts  of  the  two  cases  which  would  exclude 
the  application  of  Arbuckle  v.  Blackburn. 
That  case  is  conclusive  that  this  court  has 
no  jurisdiction  to  entertain  a  suit  of  this 
nature,  and  the  only  order  which  can  be 
made  in  this  case,  notwithstanding  the  en- 
try of  the  order  pro  confesao,  is  one  for  a 
dismissal  of  the  bill  for  want  of  jurisdic- 
tion." 

Arbuckle  v.  Blackburn  was  appealed  to 
this  court,  but  the  appeal  was  dismissed,  on 
the  ground  that  the  jurisdiction  of  the  cir- 
cuit court  was  "  'dependent  entirely  upon  the 
opposite  parties  to  the  suit  or  controversy 
being  .  .  .  citizens  of  different  states,' 
and  the  decree  of  the  circuit  court  of  appeals 
was  final."  The  questions  passed  on  by  the 
latter  court  were  not  considered  or  decided. 
191  U.  S.  405,  48  L.  ed.  239,  24  Sup.  Ct.  Rep. 
148. 

The  attorney  general  of  the  state,  who  ap- 
pears as  counsel  for  the  appellee,  does  not 
contend  that  this  is  a  suit  against  the  state. 
He  says:  "Counsel  for  defendant  did  not 
claim  in  the  circuit  court,  and  do  not  now 
claim,  that  this  proceeding  is  a  suit  against 
the  state.  It  is  our  contention  that,  under 
the  decision  of  the  circuit  court  of  appeals[485] 
in  the  case  of  Arbuckle  v.  Blackburn,  supra, 
a  Federal  court  of  equity  has  no  jurisdiction 
of  the  subject-matter  of  the  bill  of  com- 
plaint; viz,,  that  it  has  no  jurisdiction  to 
restrain  the  dairy  and  food  commissioner  of 
a  state  from  issuing  bulletins  or  circulars 
claiming  that  an  article  of  food  is  in  vio- 
lation of  the  criminal  laws  of  a  state." 

And  it  is  urged  that  such  was  the  reason 
given  by  the  court  in  its  opinion  and  order 
dismissing  the  bill,  and  that,  as  the  deci- 
sion of  the  court  was  right,  it  should  not  be 
reversed  because  the  reason  given  for  it  in 
the  certificate  was  not  the  correct  reason. 
But  we  cannot  assume  that  there  is  incon- 
sistency between  the  opinion  and  order  of 
the  court  and  its  certificate.  We,  therefore, 
accept  the  latter  as  expressing  the  ground  of 
the  court's  action.    We  would  have  no  juris- 
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diction  on  this  appeal  unless  the  jurisdiction 
of  the  circuit  court  was  in  question  as  a 
Federal  court;  and  whether  the  bill  present- 
ed a  case  for  equitable  relief  does  not  pre- 
sent a  question  of  the  jurisdiction  of  the 
court  as  a  court  of  the  United  States. 
Blythe  v.  Hinckley,  173  U.  S.  601,  43  L.  ed. 
78*3,  19  Sup.  Ct.  Rep.  497 ;  Illinois  C.  R.  Co. 
y.  Adams,  180  U.  S.  28,  35,  45  L.  ed.  410, 
412,  21  Sup.  Ct.  Rep.  251.  Indeed,  it  is 
urged  by  appellants  that  whether  a  suit  is 
one  against  a  state  is  not  a  question  of 
jurisdiction,  but  a  question  on  the  merits; 
and  Illinois  C.  R.  Co.  v.  Adams,  supra,  is 
cited. 

That  suit  was  brought  by  the  railroad 
company  against  Adams,  who  was  a  rev- 
enue agent  of  the  state  of  Mississippi,  and 
the  railroad  commission  of  the  state,  to  en- 
join the  latter  from  certifying  an  assessment 
for  taxes  on  a  raili^ad  in  which  the  Illinois 
Central  had  an  interest,  and  to  enjoin  the 
revenue  agent  from  beginning  any  suit,  or 
advising  any  of  the  municipalities  along  the 
line  of  the  road  to  bring  suit,  for  the  re- 
covery of  such  taxes.  The  bill  was  dis- 
missed for  want  of  jurisdiction  and  the  case 
was  appealed  to  this  court.  One  of  the 
grounds  for  the  dismissal  was,  as  certified, 
*'that  there  was  no  jurisdiction  in  this  mat- 
ter, because  the  bill  was  a  suit  against  the 
state  of  Mississippi,  and  in  violation  of  the 
11th  Amendment  to  the  Constitution  of  the 
Ignited  States."  We  said,  by  Mr.  Justice 
[486]*Brown,  that  such  a  question  is  "one  which 
we  think  belongs  to  the  merits  rather  than 
to  the  jurisdiction."  And  further:  "If  it 
were  a  suit  directly  against  the  state  by 
name,  it  would  be  so  palpably  in  violation 
of  that  Amendment  that  the  court  would 
probably  be  justified  in  dismissing  it  upon 
motion ;  but  the  suit  is  not  against  the  state, 
but  against  Adams  individually;  and,  if  the 
requisite  diversity  of  citizenship  exist,  or  if 
the  case  arise  under  the  Constitution  or  laws 
of  the  United  States,  the  question  whether 
he  is  so  identified  with  the  state  that  he  is 
exempt  from  prosecution,  on  account  of  the 
matters  set  up  in  the  particular  bill,  is 
more  properly  the  subject  of  demurrer  or 
plea  tnan  of  a  motion  to  dismiss.  This 
seems  to  have  been  the  opinion  of  Chief  Jus- 
tice Marshall  in  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  858,  6  L.  ed.  204,  232, 
wherein  he  makes  the  following  observation: 
*Tho  state  not  being  a  party  on  the  record, 
and  the  court  having  jurisdiction  over  those 
who  are  parties  on  the  record,  the  true  ques- 
tion is  not  one  of  jurisdiction,  but'  whether, 
in  tlie  exercise  of  its  jurisdiction,  the  court 
ought  to  make  a  decree  against  the  defend- 
ants; whether  they  are  to  be  considered  as 
having  a  real  interest,  or  as  being  only 
nominal  parties.*"  Again:  "But  where  the 
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suit  is  against  an  individual  by  name,  and 
he  desires  to  plead  an  exemption  by  reason 
of  his  representative  character,  he  does  not 
raise  a  question  of  jurisdiction  in  its  prop- 
er sense.  .  .  .  But  whether  this  be  a 
question  of  jurisdiction  or  not,  we  think  it 
should  be  raised  either  by  demurrer  to  the 
bill  or  by  other  pleadings  in  the  regular 
progress  of  the  cause.  Motions  are  gener- 
ally appropriate  only  in  the  absence  of  reme- 
dies by  regular  pleadings,  and  cannot  be 
made  available  to  settle  important  questions 
of  law."  Cases  were  cited,  and  it  was  fur- 
ther observed  that  in  Fitts  v.  McGhee.  172 
U.  S.  510,  43  L.  ed.  535,  19  Sup.  Ct.  Rep. 
269,  the  question  whether  the  officers  pro- 
ceeded against  "were  representatives  of  the 
state  was  disposed  of  upon  answers  filed.** 

The  suit  at  bar  has  not  the  "palpable*' 
evidence  of  being  a  suit  against  the  state  by 
being  against  the  state  by  name.  Do  the  al- 
legations of  the  bill  make  it  such? 

*The  suit  is  brought  against  appellee,  de[487] 
scribed  as  a  citizen  of  Michigan,  by  appel- 
lants, described  as  citizens  of  Illinois.  It  is 
true  it  is  alleged  that  appellee  is  the  state 
dairy  and  food  commissioner  of  Michigan, 
and  that,  by  an  act  of  the  general  assembly 
of  the  state,  passed  the  2d  of  June..  1893, 
the  office  of  dairy  and  food  commissioner 
was  created,  and  that  it  was  by  such  act 
and  amendatory  acts  made  the  duty  of  ap- 
pellee as  commissioner  "to  attend  to  the  en- 
forcement of  all  the  laws  of  the  state  of 
Michigan  against  the  unlawful  labeling, 
fraud,  adulteration,  or  impurity  of  foods 
sold,  offered  for  sale,  exposed  for  sale,  or 
had  in  possession  with  intent  to  sell  in  the 
state  of  Michigan;*'  and  that  it  is  the  duty 
of  the  commissioner  is  clearly  set  forth  in 
the  acts. 

It  is  alleged  that  it  is  his  duty  to  prosecute 
violators  of  the  act.  That  it  came  to  the 
notice  of  the  appellants  that  the  appellee 
questioned  the  legality  of  some  of  the  food 
products  manufactured  by  them  and  sold  in 
Michigan,  and  that  they  represented,  through 
their  attorney,  that  they  were  manufactur- 
ers of  certain  brands  of  maple  and  cane 
syrups  which  they  were  desirous  of  having 
properly  labeled ;  that  appellee  refused  to  ac- 
cept the  statement  of  the  attorney  as  being 
made  in  good  faith,  and  stated  that  none  of 
the  syrups  manufactured  by  appellants  con- 
tained any  maple  syrup  whatever,  but  were 
mixtures  of  inferior  syrups  containing  sub- 
stances which  produced  "imitation  maple 
flavors,*'  and  accused  appellants  of  not  be- 
ing desirous  of  "obtaining  a  wise  and  just 
interpretation  of  the  food  laws  of  the  state 
of  Michigan,"  and  refused  to  give  appellants' 
attorney  "any  information  as  to  how  a 
brand  of  maple  syrup  and  cane  syrup  should 
be  properly  and  legally  labeled  under  said 
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food  laws,"  and  refused  to  consider  how 
such  syrups  should  be  labeled,  and  insisted 
that  he  would  only  permit  appellants'  syrups 
"to  be  sold  simply  as  'syrup,'  without  any 
qualifying  words  whatever  to  inform  pur- 
chasers of  the  same  of  the  nature  of  such 
syrups."  The  bill  sets  forth  efforts  made 
by  appellants  to  have  the  question  of  the 
legal  labeling  of  their  products  decided  by 
the  aRsistant  attorney  general  of  the  state. 
18]  *and  asked  the  latter  oflRcer  to  bring  a  test 
«ise  in  the  courts  of  Michigan  or  '^arbitrate 
the  question  at  issue."  To  which  the  assist- 
ant attorney  general  replied  "that  they  did 
not  arbitrate  matters  in  Michigan,  but  that 
they  were  'fighters.* " 

It  is  alleged  that  appellants  were  advised 
by  their  attorney  that  the  proper  course  for 
them  to  pursue  would  be  to  label  their 
"Westmoreland"  and  "Triumph"  brands  of 
syrups  as  nearly  as  possible  in  accordance 
with  the  laws  of  Michigan,  and  in  compli- 
ance with  that  opinion  they  devised  lalK*ls 
which  described  the  "Westmoreland"  as  a 
brand  of  pure  maple  syrup  and  pure  rock- 
candy  syrup,  and  the  "Triumph"  as  a  "deli- 
cious brand"  of  the  same  syrups.  And  it 
is  alleged  that  both  brands  are  composed 
of  maple  syrup  and  cane  .syrup,  "and  no 
other  ingredients  whatever,"  and  that  rock- 
candy  syrup  is  the  purest  kind  of  cane  syrup, 
and  is  the  only  cane  syrup  used  by  appel- 
lants. 

It  is  alleged  that  appellants  have  shipped 
into  the  state  of  Michigan  said  brands  of 
syrups  labeled  and  branded  as  aforesaid,  and 
that  shortly  after  such  shipment  the  appel- 
lee "assumed  a  hostile  attitude  towards  all 
of  said  syrups,  and  contended  and  persists  in 
contending  that  the  labeling  upon  said  syr- 
ups does  not  comi)ly  with  the  laws  of  the 
state,  and  that  he  and  his  inspectors  "at 
once  commenced  a  systematic  crusade" 
against  the  sale  of  the  syrups;  and  appel 
lants  are  informed  that  appellee  contends  that 
"the  word  'maple  syrup'  should  not  appear 
on  any  of  the  said  labels  in  any  manner  or 
form  whatever,  even  though  said  syrups  ac- 
tually contained  a  representative  proportion 
of  pure  maple  syrup."  The  bill  contains 
the  following  paragraph: 

"Your  orators  further  represent  that  they 
are  informed  and  believe  that  the  said 
crusade,  waged  against  their  said  brands 
of  syrup  by  the  said  Arthur  C.  Bird  and 
his  inspectors  is  not  in  good  faith,  but 
that  the  same  is  actuated  bv  malice  and  ill 
will  on  the  part  of  said  Arthur  C.  Bird  to- 
wards your  orators,  growing  out  of  the  con- 
ference between  your  orators*  said  attorney 
and  the  said  Arthur  C.  Bird,  hereinbefore 
•  ]  referred  to,  *and  that  the  activity  of  said 
Arthur  C.  Bird  to  prevent  the  sale  of  said 
brands  of  syrups  is  caused  by  the  malicious 
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desire  on  the  part  of  Arthur  C.  Bird  to  ruin 
your  orator's  business  in  the  state  of  Michi- 
gan." 

It  is  further  alleged  that  "the  crusade 
against  said  brands  of  syrups"  is  conduft(»«l 
by  appollee  and  his  food  inspectors,  acting' 
under  his  direction,  by  visiting  all  grocers, 
merchants,  and  dealers  in  the  syrups,  and 
informing  them  that  by  selling  said  syriip-; 
they  would  subject  themselves  to  criminal 
prosecution.  And  tjiat  it  has  boon  the  cus- 
tom and  practice  of  appolloos  since  the 
shipment  of  the  syrups  to  the  state  to  write 
numerous  letters  to  dealers  in  the  state, 
warning  them  that  the  syrups  were  illegally 
labeled,  and  directing  them  to  return  all 
such  syrups  to  appellants,  and  directing  such 
dealers  to  make  prompt  reply  "as  to  what 
course  they  had  pursued  in  relation  to  said 
syrups,"  and  what  action  they  had  taken  to 
return  the  same. 

It  is  also  alleged  that  the  food  inspectors, 
under  the  direction  of  appellee,  forcibly  re- 
moved appellants'  brands  of  syrups  from  the 
sholves  of  dealors,  against  the  consent  of  said 
dealers.  And  "that  in  no  case,  so  far  as 
your  orators  are  informed  and  believ**.  was 
any  sample  taken  of  such  .syrups  so  taken 
from  the  shelves  as  aforesaid,  nor  wore  the 
said  syriips  sealed  as  required  by  the  stat- 
utes of  the  state  of  Michigan,  nor  were  any 
prost'outicms  ever  commenced  against  said 
grocers  or  dealors.  althou<;li  ample  time  has 
elapsed  since  the  acts  complained  of  as  afore- 
said. 

The  bill  sets  forth  the  efforts  of  appellants 
to  have  appellee  commence  proseouli<m 
against  their  agents  and  jobbers  and  a'jrtin^t 
grocers  and  dealers  handling  their  syrups, 
so  that  they  might  have  an  opportunity  of 
ilofending  the  legality  of  their  syrups  "in 
the  proper  courts  of  the  state  of  ^lichigan. 
and  in  a  proper  manner."  These  effort**,  it 
is  alleged,  have  faile<l;  and  it  is  furthor  al- 
l<»ged  that,  in  all  the  acts  and  doings  of  the 
appellee,  complained  of,  he  was  and  is  actin^i 
as  a  private  citizen  of  the  state,  but  "under 
cover  of  his  said  office  of  dairy  and  food  com- 
missioner." That  his  powers  and  duties  as 
such  officer  •are  clearly  defined  in  the  st:it-ri90] 
utes  to  which  reference  is  made. 

The  intimidating  effect  of  the  acts  of  ap- 
pellee upon  the  dealers  in  the  syrups  is  set 
out,  and  the  detriment  resulting  therefrom 
to  appellants  detailed. 

It  is  manifest  from  this  summarv  of  the 
allegations  of  the  bill  that  this  is  not  a  suit 
against  the  state.  Cunningham  v.  Macon  & 
B.  R.  Co.  109  U.  S.  446,  27  L.  ed.  fl92,  3 
Sup.  Ct.  Rep.  292,  609;  Pratt  Food  Co.  v. 
Bird,  148  Mich.  631,  112  N.  W.  701.  It  is 
not  a  suit,  as  was  Arbuckle  v.  Blackburn, 
supra,  to  restrain  a  criminal  prosecution. 
Indeed,    the    bill    alleges    that    a    criminal 
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prosecution  was  invited  by  appellants  and 
refused  by  appellee,  and  refused,  it  is  al- 
leged, to  serve  the  purpose  of  what  the  bill 
denominates  a  "crusade"  against  the  syrups 
of  appellants,  and  in  dereliction  of  duties  en- 
joined by  the  statutes  of  the  state. 

Decree  reversed  and  the  case   remanded 
for  further  proceedings. 

Mr.  Justice  Harlan  concurs  in  the  decree. 


IN  THE  MATTER  OF  ALBERT  N.  MOORE, 
an  Infant,  by  Noct  Friend,  Petitioner. 

(See  8.  C.  Reporter's  ed.  490-613.) 

Removal  of  cavses  —  consent  to  Federal 
Jurisdiction. 

1.  Plaintiff  must  be  deemed  to  have  con- 
sented to  accept  the  jurisdiction  of  a  Fed- 
eral circuit  court  over  a  suit  removed  from 
a  state  court  on  defendant's  petition,  where, 
after  the  removal,  plaintiff,  instead  of  mov- 
ing to  remand,  filed  an  amended  petition 
in  the  Federal  court,  signed  a  stipulation 
giving  time  to  the  defendant  to  answer,  and 
entered  with  the  defendant  into  successive 
stipulations  for  continuances.' 

Infants  —  selection  of  tribunal  by  next 
friend. 

2.  A  next  friend  may  select  the  tribunal 
In  which  a  suit  brought  on  behalf  of  an  in- 
fant shall  be  prosecuted. 

Removal    of    causes  —  nonresidence    of 
both  parties  —  consent. 

3.  Consent  of  both  parties  waives  all  ob- 
jections to  the  jurisdiction  of  a  Federal  cir- 
cuit court  to  which  has  been  removed  from 
a  state  court,  for  diverse  citizenship,  a  suit 
which,  by  reason  of  the  nonresidence  of  both 
parties,  could  not,  in  view  of  the  act  of 
August  13,  1888  (25  Stat,  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  508),  f  .1, 
have  been  brought  in  that  particular  Fed- 
eral circuit  court  in  the  first  instance. 

[No.  17,  Original.] 

Argued  and  submitted  March  9,  1908.    De- 
cided April  20,  1908. 

PETITION  for  a  writ  of  mandamus  to 
compel  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the  East- 
em  Judicial  District  of  Missouri  to  remand 
a  case  to  the  state  court  from  which  it  had 
been  removed.    Denied. 

Statement  by  Mr.  Justice  Brewer: 
This  is  an  application  by  petitioner  for 
a  writ  of  mandamus  to  compel  the  circuit 
court  of  the  United  States  for  the  eastern 

Note. — As  to  control  of  guardian  ad  litem 
or  next'  friend  over  action — see  note  to  Ei- 
dam  V.  Finnegan,  16  LJt.A.  507. 
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division  of  the  eastern  judicial  district  of 
Missouri  to  remand  the  case  of  this  peti- 
tioner V.  The  Louisville  &  Nashville  Rail- 
road Company  to  the  state  court  from 
whence  it  came. 

The  facts  are  these:  On  November  16, 
1906,  Albert  Newton  Moore,  an  infant,  over 
the  age  of  fourteen  years,  presented  his  pe- 
tition to  the  circuit  court  of  the  city  of  St. 
Louis,  Missouri,  stating  that  he  desired  to 
institute  a  suit  in  that  court  against  the 
Louisville  &  Nashville  Railroad  Company, 
and  praying  for  the  appointment  of  a  ne3ct 
friend;  whereupon  George  SafTord,  of  St. 
Louis,  was  duly  appointed  such  next  friend. 
Thereupon  a  petition  was  filed  in  said  state 
court  in  the  name  of  Moore,  by  his  next 
friend,  against  the  Louisville  &  Nashville 
Railroad  Company,  to  recover  damages  for 
personal  injuries.  After  service  of  sum- 
mons,  but  before  answer  was  due,  the  rail- 
road company  filed  its  application  for  re- 
moval to  the  circuit  court  of  the  United 
States  for  the  eastern  division  of  the  east- 
em  judicial  district  of  Missouri.  This  ap- 
plication for  removal  was  based  on  the 
ground  of  diverse  citizenship,  and  alleged 
that  the  plaintiff  Moore  was  a  citizen  and 
resident  of  the  state  of  Illinois;  that  Saf- 
ford,  the  next  friend,  was  a  resident  and 
citizen  of  the  state  of  Missouri,  and  the  de- 
fendant, a  corporation  created  and  existing 
under  the  laws  of  the  state  of  Kentucky, 
and  a  citizen  and  resident  of  that  state. 
The  petition  and  bond  were  in  due  form, 
and  the  case  was  transferred  to  the  United 
States  circuit  court.  Thereafter,  and  on 
March  22,  1907,  the  plainUff  filed  in  that 
court  an  amended  petition.  On  March  25, 
by  stipulation  of  the  parties,  the  defendant 
was  given  time  to  plead  to  the  plaintiff's 
amended  petition.  Three  or  four  times 
thereafter  stipulations  *for  continuance8[49S] 
were  entered  into  by  the  counsel  for  both 
sides.  At  the  September  term,  1907,  a  mo- 
tion to  remand,  made  by  the  plaintiff,  was 
overruled,  and  a  subsequent  application  to 
reconsider  this  ruling  was  also  overruled. 
Thereupon  this  application  for  mandamus 
was  presented. 

Messrs.  Shepard  Barclay  and  Thomas 
T.  Fanntleroy  submitted  the  cause  for  pe- 
titioner : 

Although  an  action  may  be  within  the 
original  jurisdiction  of  a  court,  yet  if  the 
cause  is  brought  within  its  purview  by  in- 
voking its  derivative  or  appellate  jurisdic- 
tion in  some  unauthorized  manner,  the  origi- 
nal jurisdiction  cannot  avert  the  conse- 
quences of  such  deficiency  of  procedure;  nor 
can  consent  in  such  case  confer  jurisdiction 
over  the  cause. 

State  T.  Potter,  16  Kan.  80;  Robinson  v. 
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Walker,  45  Mo.  120;  Moulder  v.  Anderson, 
03  Mo.  App.  39;  Latham  ▼.  Edgerton,  9 
Ck>w.  229. 

This  court,  in  order  to  protect  itself  from 
collusive  agreements  between  parties  who 
wish  to  litigate  their  controversies  in  the 
Federal  courts,  would,  on  its  own  motion, 
take  the  objection  of  the  want  of  jurisdic- 
tion in  the  circuit  court,^-especiaIIy  as  re- 
gards citizenship. 

Hilton  V.  Dickinson,  108  U.  S.  165,  27  L. 
ed.  688,  2  Sup.  Ct.  Rep.  424;  Morgan  v.  Gay, 
19  Wall.  81,  22  L.  ed.  100;  Cameron  v. 
Hodcres.  127  U.  S.  325,  32  L.  ed.  133,  8  Sup. 
Ct.  Rep.  1154. 

Every  form  of  collusive  jurisdiction,  or 
that  acquired  by  mere  consent,  is  beyond  the 
pale  of  Federal  cognizance. 

Turnbull  v.  Ross,  72  C.  C.  A.  609,  141 
Fed.  649. 

Where  a  Federal  court  is  without  juris- 
diction on  removal,  it  is  not  conferred  by 
the  acts  of  the  plaintiff  in  participating  in 
the  steps  taken  in  the  suit  after  removal. 

Crane  Co.  v.  Guanica  Centrale,  132  Fed. 
713.  To  the  same  effect  are  Cella  v.  Brown, 
75  C.  C.  A.  608,  144  Fed.  742,  and  Mit- 
chell  Engineering  &  Machinery  Co.  v. 
Worthington,  140  Fed.  947. 

The  waiver  theory  must  depend  solely 
upon  the  application  of  original  jurisdic- 
tion in  the  Federal  circuit  court  to  pro- 
ceedings instituted  therein  by  removal  proc- 
ess. And  if  the  original  jurisdiction  of  the 
court  is  to  be  invoked  to  sustain  such  pro- 
ceedings, the  pleadings  in  the  Federal  court 
must  affirmatively  show  the  requisite  di- 
verse citizenship,  without  resorting  to  facts 
alleged  in  the  removal  petition. 

Stevens  v.  Nichols,  130  U.  S.  230,  32  L. 
ed.  914,  9  Sup.  Ct.  Rep.  518;  Mattingly  v. 
Northwestern  Virginia  R.  Co.  158  U.  S.  53, 
39  L.  ed.  894,  15  Sup.  Ct.  Rep.  725;  Graves 
V.  Corbin,  132  U.  S.  585,  33  L.  ed.  467,  10 
Sup.  Ct.  Rep.  196;  Merchants'  Cotton  Press 
Si  Storage  Co.  v.  Insurance  Co.  of  N.  A. 
151  U.  S.  .384,  38  L.  ed.  204,  4  Inters.  Com. 
Rep.  499.  14  Sup.  Ct.  Rep.  367;  Grand 
Trunk  R.  Co.  v.  Twitchell,  8  C.  C.  A.  237, 
21  U.  S.  App.  45,  59  Fed.  727;  Craswell  v. 
Belanger.  C  C.  C.  A.  1,  15  U.  S.  App.  104, 
56  Fed.  529 ;  Ma'cNaughton  v.  South  Pacific 
Coast  R.  Co.  10  Sawy.  HI,  19  Fed.  881; 
Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S.  240, 
33  L.  ed.  144,  9  Sup.  Ct.  Rep.  692;  Kellam 
V.  Keith,  144  U.  S.  568.  36  L.  ed.  544,  12 
Sup.  Ct.  Rep.  922;  Powers  v.  Chesapeake 
&  O.  R.  Co.  169  U.  S.  101,  42  L.  ed.  676, 
18  Sup.  Ct.  Rep.' 264;  Kinney  v.  Columbia 
Sav.  &  L.  Asso.  191  U.  S.  78,  48  L.  ed.  103, 
24  Sup.  Ct.  Rep.  30;  Ex  parte  Wisner,  203 
U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct.  Rep. 
150. 

No  amount  of  moves,  by  either  or  both 


parties  in  the  Federal  court,  could  cure 
fatal .  blemishes  flaunted  openly  in  the  re- 
moval petition. 

Baxter  S.  k  S.  Const.  Co.  v.  Hammond 
Mfg.  Co.  154  Fed.  992;  Yellow  Aster  Min. 
&  Mill.  Co.  V.  Crane  Co.  80  C.  C.  A.  566, 
150  Fed.  580;  Goldberg  B.  &  Co.  Co.  v. 
German  Ins.  Co.  152  Fed.  834;  Ex  parte 
Wisner,  supra. 

Since  the  Federal  court  cannot  take  juris- 
diction of  a  cause  by  the  mere  consent  of 
parties,  the  right  to  have  the  cause  re- 
manded for  want  of  jurisdiction  cannot  be 
waived  by  lapse  of  time  or  by  any  proceed- 
ings taken  in  the  cause  in  the  Federal 
court. 

Indiana  ex  rel.  Muncie  ▼.  Lake  Erie  & 
W.  R.  Co.  85  Fed.  2;  Frisbie  v.  Chesapeake 
&  O.  R.  Co.  57  Fed.  1 ;  Southworth  v.  Reid, 
36  Fed.  451;  Bronson  v.  St.  Croix  Lumber 
Co.  35  Fed.  634;  Indiana  v.  Tolleston  Club, 
53  Fed.  18;  Wabash  R.  Co.  v.  Barbour, 
19  C.  C.  A.  546,  43  U.  S.  App.  102,  73  Fed. 
513;  Mexican  Nat.  R.  Co.  v.  Davidson.  157 
U.  8.  201,  39  L.  ed.  672,  15  Sup.  Ct.  Rep. 
663;  Ayers  v.  WaUon,  113  U.  S.  598,  28 
L.  ed.  1094,  5  Sup.  Ct.  Rep.  641 ;  Mansfield, 
C.  A  L.  M.  R.  Co.  V.  Swan,  111  U.  S  379, 
28  L.  ed.  462,  4  Sup.  Ct.  Rep.  510;  Martin 
V.  Baltimore  &  O.  R.  Co.  (Gerling  v.  Balti- 
more &  O.  R.  Co.)  151  U.  S.  690,  38  L.  ed. 
317,  14  Sup.  Ct.  Rep.  533;  18  Enc.  PI.  k 
Pr.  p.  369;  Crane  Co.  v.  Guanica  Centrale, 
supra;  Olds  Wagon  Works  v.  Benedict,  14 
C.  C.  A.  285,  32  U.  S.  App.  116,  67  Fed.  1; 
Parkinson  v.  Barr,  105  Fed.  81. 

Until  a  next  friend  is  appointed  by  the 
court  in  which  the  suit  is  intended  to  be 
brought,  or  by  a  judge  or  clerk  thereof,  an 
infant  cannot  become  subject  to  the  juris- 
diction of  a  court. 

Tennessee  Coal,  Iron  &  R.  Co.  v.  Hayes, 
97  Ala.  201,  12  So.  98. 

The  appearance  of  an  infant  by  a  next 
friend  or  guardian  ad  litem  is  not,  of  itself, 
sufficient  to  bring  the  person  of  the  infant 
within  the  jurisdiction  of  a  court.  Even 
a  judgment  founded  on  such  an  appearance 
has  been  held  void;  and  other  rulings  in 
many  ways  assert  the  force  of  the  proposi- 
tion last  stated. 

10  Enc.  PI.  &  Pr.  p.  613;  Nagel  v.  Schill- 
ing,  14  Mo.  App.  576;  Ingersoll  v.  Mangan, 
84  N.  Y.  622;  Carver  v.  Carver,  64  Ind.  194; 
Martin  v.  Starr,  7  Ind.  224 ;  Gray  v.  Palmer, 
9  Cal.  616;  Frazier  v.  Pankey,  1  Swan,  75; 
Clark  V.  Thompson,  47  111.  25,  95  Am.  Dec. 
457;  Bonnell  v.  Holt,  89  111.  72;  Dickison 
V.  Dickison,  124  111.  483,  16  N.  E.  861; 
Fitch  V.  Cornell,  1  Sawy.  157,  Fed.  Cas. 
No.  4,834;  Greenman  v.  Harvey,  53  111.  386; 
Hendricks  v.  McLean,  18  Mo.  32;  Gibson 
V.  Chouteau.  39  Mo.  537;  Shaw  v.  Gregoire. 
41   Mo.  407;   Kansas  City,  St.  J.  &  C.  B. 
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S.  Go.  T.  ClHiipbell,  62  Mo.  686;  Campbell  Wlian  a  nszt  friend  or  grutrdian  hu  been 

V.  I«clede  Gulight  Co.  84  Mo.  352;  Fischer  dulj   appointed   b7   the   proper   court,   Buch 

T.  SieknUDn,  12G  Uo.  165,  2S  8.  W.  43G;  repreientative  of  ma  infant  may  appropriata- 

Bogart  T.  Bogart,  13S  Mo.  419,  40  S.  W.  91 ;  Ij  take  auch  step*  aa  the  court  aanctiona, 

Wright  V.  Hink,  IS3  Mo.  130,  61  S.  W.  S33;  in  speeding  tha  cause  and  in  fairly  executing 

UeMurtry   v.   Fairley,    194   Mo.  602,  SI   S.  hu  trust 

W.  902.  Thompaon  v.  Maxwell  Land  Grant  ft  B. 

The  citizenship  of  a  next  friend,  sneh  u  Co.  188  U.  S.  451,  42  L.  ed.  S39,  18  Sup.  Ct 

the  Missouri  statutes  prescribe  and  babili-  Bep.  121. 

tate,  can  neither  create  nor  defeat  Federal  But  within  the  range  of  sncb  dutia*  and 

jurisdiction.     He  is  not  a  party  to  the  ac-  powers  does  not  fall  the  right  to  make  an 

tion,   within   the    purview    of    tbe    Federal  easential  appearance  for  the  infant   in  an- 

Uw  concerning  diverse  citizenship.  other  court,  otherwise  without  jurisdieUco, 

Williams  v.  Ritchey,  3  Dill.  406,  Fed.  Cas.  and  thereby  to  waive    (as  is  claimed)   the 

No.   17,734;   Blumenthal  t.  Craig,  26  C.  C.  right  to  trial  and  other  proceedings  in  tbe 

A.    42T,    65    U.    S.    App.    8,    81    Fed.    320;  court  which  appointed  him. 

Crandall    v.   Slaid,    11    Met.    288;    Vosa   v.  Verrier  v.  Verrier,  7  Pbila.  618. 

Neineber,  68   Fed.   B47 ;   Morgan  v.  Potter,  A   guardian   od    litem    has   no   power   to 

167   U.  S.   196,  39  L.  ed.  670,   16  Sup,   Ct.  choose  a  tribunal  to  try  the  infant's  cause. 

Rep.  690;  Brown  v.  Hull,  16  Vt.  673;  Bin-  and  hence  cannot  consent  to  submit  it  for 

clair  V.  Sinclair,  13  Meee.  &,  W.  640;  Jones  decision   by   a   referee   or   a  master,   or  to 

T.  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  178  Mo.  arbitrators. 

642,   101   Am.  St.  Rep.  434,  77  S.  W.  890;  Jenkins  v.  Freyer,  4  Paige,  47;  Gamacbe 

Bryant   v.    livermore,   20   Minn.    343,   Gil.  v.  Prevost,  71  Mo.  84;  Hannum  v.  Wallace, 

271;   Duffy  v.   Pinard,  41   Vt.  297;   Mason  9  Humph.  129;  Fisher  v.  StilBOU,  9  Abb.  Pr. 

T.  McCormick,  75  N.  C.  263.  33;  Frailer  t.  Faukey,  1  Swan,  7G;  O'Hara 

His  position  is  rather  that  of  an  attorney,  v.  MacConnel),  93  U.  S.  160,  23  L.  ed.  S42; 

with  strictly  limited  powers.  New  York  L.  Ins.  Co.  v.  Bangs,   103  U.  S. 

Anonymous,   2   Hill,   417;   T^te  v.   Mott,  435,  26  L.  ed.  680. 

B6  N.  C.  22,  2  S.  E.  176.  To  enable  a  statute  guardian  to  bind  hit 

A  guardian  ad  littm  or  next  friend  can-  ward  b^  a  proceeding  in  a  court  of  juttice, 

not,  by  admissions  or  stipulations,  surren-  some  statute  authority  must  be   found  tor 

der  the  rights  of  the  infant.  his  act. 

Kingsbury  v.  Buckner,  134  U.  8.  680,  33  Mathewaon  v.  Sprague,  1  Curt.  457,  Fed. 

li.  ed.  1059,  10  Sup.  Ct.  Rep.  638.  Cos.  No.  9,278. 

A  next  friend  appointed  by  a  state  court  A  next  friend  or  guardian  ad  litem  may 

could  not  institute  an  action  for  the  minor  not  waive  or   admit  away  any   substantial 

in  a  Federal  court,  and  thereby  bring  his  right  of  the  infant  he  represents. 

Infant  charge  into  the  latter  court,  without  Waterman  t.  Lawrence,   19   Cal.  210,  7S 

an  appointment  by  the  Federal  court,  if  the  Am.   Dec.   212;    Long  v.   Mulford,   IT   Ohio 

original  jurisdiction  of  the  latter  is  to  be  St.  484,  93  Am.  Dec.  638. 

Invoked.     The   authority   of   such   a   repi*-  ^^   g^^,^  ^    g^„  ^             ^^^ 

sentative  of  a  Ninons  limited  to  the  field  ^.^^    j^^^^^     p            «^    ^            ^^ 

or  domain  in  wh.ch  he  .s  expressly  author-  ^             ^    ^^^^.      g,^j  '^   ^^^.J  ,^_.   ^ 

iied  to  serve  or  act.  .Dondpnt. 

^'';T',.\''°"f:-  n"  Vi»^-  '"■ "  ■■•  '''-"• «» »"" "» i»"«  <"  «•'  "»■» 

ri.  «71     16  Sup.  Ct.  H.p.  590.  ,|,^^     .^^  ,^„                    j„rirflctl„.  .t- 

A  judgment  or  decree  based  on  a  junsdic-  1^.1,-- 

U™,  obl.i„,d  ovr  .n  inlMt  b,  «p.,«r«™  j,,„,,  ,  p,,         ,  „,,,,,            ,  ^  ^ 

of  hu  Bu.rd,.«  ^  i..™  ..  .0.U  ,„    j„,„j  ,   5                    p 

L.  ed.  840;  New  York  L.  Ins.  Co.  v.  Bangs,  ,    on  ti    a    laa    nl   r     .j    oei      r-...   xt  . 

irti,  II   o    JIB   ofl  T    =j   KOA    iT.^.k  ■   i^-  ^'>  '°  U.  S.  369,  24  L.  ed.  853;  First  Nat 

103  U.  S;  "5.  26  L.  ^   680;  Hitch  ».  Fer-  ^^^^  ^    ^              J3g  ^    g             33  ^    ^ 

CT    V    It-     l-     T           T,.M«"B«>.  282,  10  Sup.  Ct.  Rep.  37;   McCo;mick  Har- 

^^    n  ^\r      J«,^'"^^^.     ■,^-"*'^'''  vesing  Mach.   Co.   v.   Walthers,    134   U.  S. 

Fed.  Cas.  No.   i,817,  and  note,  3  Biss.  60.  1,     ^  ,     ^    0,0     mo         r^    -o         .oc 

■   .     .,                  ,            .             ■  41,   33   Ij.   ed.   833,   10   aup.   Ct.   Rep.   486; 

An  infant  a  personal  acceptance  of  aemce  „,'          -.«—„„          ,,  „  . .      , . ,  ,. 

is  void  to  confer  jurisdictioi  over  him.  f  ,^"'^*  «■  J-  «„  ^;  I"  "•?"*»«•  '"  ^■ 

Base  V.   Bass.  78   N.   C.  374;   Whitcsides  S-  127.  36  L.  ed.  659.  II  Sup.  Ct.  Rep.  982; 

T.  Barber,  24  8.  C.  373.  S""**  *■  Q""":?  *l"i-  Co-   (E«  part«  Shaw) 

His  appearance  by  attorney  gives  no  jn-  ^*^  U.  8.  444,  36  L.  ed.  768,   12  Sup.  CU 

risdiction.  ^P-  S35i     Central  Trust  Co.  t.  McGeorge, 

Bailey  v.  McQinniss,  57   Mo.  362;   Cope-  ISl   U.   S.    129,   38   L.  ed.   BB,   14   Sup.   Ct 

land  T.  Yoakum,  38  Mo.  349.  Rep.  286;  Martis  t.  Baltimore  ft  O.  R.  Co. 

«0*  20»  n.  8. 
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(Gerling  ▼.  Baltimore  &  O.  R.  Co.)  161  U. 
8.  673,  38  L.  ed.  311,  14  Sup.  Ct.  Rep.  533; 
Mexican  Nat.  R.  Co.  v.  Davidson,  157  U. 
8.  201,  39  L.  ed.  672,  15  Sup.  Ct.  Rep.  563; 
Interior  Constr.  k  Improv.  Co.  v.  Gibney, 
160  U.  S.  217,  40  L.  ed.  401,  16  Sup.  Ct. 
Rep.  272;  Merchants  Heat  k  Light  Co.  v. 
J.  B.  Clow  A  Sons,  204  U.  S.  286,  51  L.  ed. 
488,  27  Sup.  Ct.  Rep.  285;  Corwin  Mfg.  Co. 
V.  Henrici  Washer  Co.  151  Fed.  938;  Louis- 
ville A  N.  R.  Co.  V.  Fisher,  11  L.R.A.(N.S.) 
926,  83  C.  C.  A.  584,  155  Fed.  08;  Shanbercr 
V.  Fidelity  &  C.  Co.  158  Fed.  1 ;  McPhee  & 
McG.  Co.  V.  Union  P.  R.  Co.  158  Fed.  5; 
Logan  V.  Postal  Teleg.  &  Cable  Co.  157 
Fed.  570;  Re  Metropolitan  Railway  Re- 
ceivership (Re  Reisenberg)  208  U.  S.  90, 
ante,  403,  28  Sup.  Ct.  Rep.  219;  4  Fed.  Stat. 
Anno.  p.  317;  Thayer,  Jurisdiction  of  Fed. 
Courts,  p.  26,  §  36;  Rose,  Fed.  Proc.  "Ven- 
ue," $  401f,  p.  503:  Desty,  Fed.  Proc.  ft  20, 
p.  154;  17  Am.  &  £ng.  Enc.  Law,  2d  ed.  p. 
1064;  Brown,  Jurisdiction,  §  49;  Southern 
P.  Co.  V.  Denton,  146  U.  S.  202,  36  L.  ed. 
942,  13  Sup.  Ct.  Rep.  44. 

A  next  friend  may  waive. 

Raming  v.  Metropolitan  Street  R.  Co. 
157  Mo.  514,  50  S.  W.  791,  57  S.  W.  268; 
Kingsbury  v.  Buckner,  134  U.  S.  650,  33  L. 
ed.   1047,  10  Sup.  Ct.  Rep.  (VAS. 

The  next  friend  is  the  party  whose  resi- 
dence under  the  venue  clause  is  to  be  con- 
sidered. 

Mexican  C.  R.  Co.  v.  Eckman,  187  U.  S. 
429,  47  L.  ed.  245,  23  Sup.  Ct.  Rep.  211; 
Raming  v.  Metropolitan  Street  R.  Co.  supra. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

It  was  held  in  Ex  parte  Wisner,  203  U. 
S.  449,  51  L.  ed.  264,  27  Sup.  Ct.  Rep.  150. 
that— 

'ainder  §§  1,  2,  3.  of  the  act  of  March  3, 
1875  (18  SUt.  at  L.  470,  chap.  137),  as 
amended  by  the  act  of  March  3,  1887  (24 
Stat,  at  L.  552,  chap.  373),  corrected  by 
the  act  of  August  13,  1888  (25  Stat.  at.  L. 
433.  chap.  866,  U.  S.  Comp.  Stat.  1901,  p. 
508),  an  action  commenced  in  a  state  court, 
by  a  citizen  of  another  state.  a<rainst  a 
nonresident  defendant,  who  is  a  citizen  of 
a  state  other  than  that  of  the  plaintiff, 
cannot   be   removed   bv   the   defendant   into 

• 

the  circuit  court  of  the  United  States." 
On  the  author itv  of  thi»  caso  it  is  con- 

« 

tended  by  petitioner  that  as  in  this  action 
none  of  the  parties  were  citizens  of  the 
state  of  Missouri,  it  could  not  be  removed 
96]by  the  defendant  *into  the  circuit  court  of 
the  United  States,  and  that,  upon  the  fail- 
ure of  the  United  States  circuit  court  to 
remand  the  ca.se  to  the  state  court  in  whicii 
it  was  originally  brought,  mandamus  from 
this  court  is  an  appropriate  remedy.  But 
52  li.  ed. 


in  that  case  the  plaintiflt  never  consented 
to  accept  the  jurisdiction  of  the  United 
States  court,  while  in  this  case  it  is  con- 
tended that  both  parties  did  so  consent, 
and  that  therefore  the  decision  in  that  case 
is  not  controlling. 

This  brings  up  two  questions:  I^irst, 
whether  both  parties  did  consent  to  accept 
the  jurisdiction  of  the  United  States  court; 
and,  second,  if  they  did,  what  effect  such 
consent  had  upon  the  jurisdiction  of  the 
United  States  court. 

That  the  defendant  consented  to  accept 
the  jurisdiction  of  the  United  States  court 
is  obvious.  It  filed  a  petition  for  removal 
from  the  state  to  the  United  States  court. 
No  clearer  expression  of  its  acceptance  of 
the  jurisdiction  of  the  latter  court  could  he 
iiad.  After  the  removal  the  plaintiff,  in- 
stead of  challenging  the  jurisdiction  of  the 
United  States  court  by  a  motion  to  remand, 
tiled  an  amended  petition  in  that  court, 
signed  a  stipulation  giving  time  to  the  de- 
fendant to  answer,  and  then  both  parties 
entered  into  successive  stipulations  for  a 
continuance  of  the  trial  in  that  court. 
Thereby  the  plaintiff  consented  to  accept 
the  jurisdictitm  of  the  United  States  court, 
and  was  willing  that  his  controversy  with 
the  defendant  should  be  settled  by  a  trial 
in  that  court.  The  mere  filing  of  an  amend- 
ed petition  w»*  an  appeal  to  that  court  for 
a  trial  upon  the  facts  averred  by  him  as 
they  might  be  controverted  by  the  defend- 
ant. And  this,  as  we  have  .seen,  was  fol- 
lowed by  repeated  recognitions  of  the  ju- 
risdiction of  that  court. 

That  a  next  friend  niav  select  the  tribu- 
nal  in  which  tiie  suit  shall  be  brought  is 
clear.  While  he  may  do  nothing  prejudi- 
cial to  the  substantial  rights  of  the  minor, 
yet  the  more  selection  of  one  out  of  many 
tribunals  having  juris<liction  cannot  be  con- 
sidered as  an  act  to  the  latter's  prejudice. 
Certainly  the  election  to  accept  the  juris- 
diction of  a  court  of  the  United  States  is 
not  an  act  prejudicial  to  substantial  rights 
In  Kingsbury  v.  'Buckner,  l.U  U.  S.  (5.50.  :U[497] 
L.  ed.  1047,  10  Sup.  Ct.  Rep.  638,  where  the 
next  friend  consented  that  a  case  on  a  writ 
of  error  might  be  heard  in  some  other  grand 
division  of  the  supreme  court  of  Illinois 
than  the  one  in  which  it  was  decided,  and 
at  a  term  of  that  court  earlier  than  such 
writ  of  error  could  ordinarily  be  heard,  and 
also  waived  the  execution  of  an  appeal  bond 
by  the  opposite  party,  it  was  held  that  tlie 
infant  was  bound  by  such  action,  the  court 
saying   (p.  680)  : 

"Now  it  is  contended  that  the  supreme 
court  of  the  state,  sitting  in  the  central 
grand  division,  could  not.  except  by  consent, 
entertain  jurisdiction  of  those  appeals,  and 
that  the  next  friend  and  guardian  ad  litem 
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was  incapable,  in  law,  of  giving  such  con- 
sent. It  is  undoubtedly  the  rule  in  Illinois, 
as  elsewhere,  that  a  next  friend  or  guardian 
ad  litem  cannot,  by  admissions  or  stipu- 
lations, surrender  the  rights  of  the  infant. 
The  court,  whose  duty  it  is  to  protect  the 
interests  of  the  infant,  should  see  to  it  that 
they  are  not  bargained  away  by  those  as- 
suming or  appointed  to  represent  him.  But 
this  rule  does  not  prevent  a  guardian  ad 
litem  or  prochein  amy  from  assenting  to 
such  arrangements  as  will  facilitate  the  de- 
tei^i nation  of  the  case  in  which  the  rights 
of  the  infant  are  involved." 

Again,  in  Thompson  v.  Maxwell  Land 
Grant  &  R.  Co.  168  U.  S.  451,  42  L.  ed.  639, 
18  Sup.  Ct.  Rep.  121,  where  the  question 
was  whether  the  infant  was  bound  by  a  con- 
sent decree,  it  was  said  (462)  : 

''That  infants  are  bound  by  a  consent 
decree  is  aflirmed  by  the  authorities,  and 
this  notwithstanding  that  it  does  not  ap- 
pear that  a  prior  inquiry  was  made  by  the 
court  as  to  whether  it  was  for  their  benefit. 
In  1  Dan.  Ch.  PI.  &  Pr.  163,  it  is  said: 
'Although  the  court  usually  will  not,  where 
infants  are  concerned,  make  a  decree  by 
consent,  without  an  inquiry  whether  it  is 
for  their  benefit,  yet,  when  once  a  decree 
has  been  pronounced  without  that  previous 
step,  it  is  considered  as  of  the  same  author- 
ity as  if  such  an  inquiry  had  been  directed, 
and  a  certificate  thereupon  made  that  it 
would  be  for  their  benefit.* 

•  ■•••• 

"In  Walsh  v.  Walsh,  116  Mass.  377,  17 
[498]  Am.  Rep.  162,  a  decree  had  •been  entered  as 
follows:  'And  the  plaintiff  and  the  defend- 
ants, .  .  .  Thomas  Keyes,  .  .  .  and 
also  in  his  capacity  of  guardian  ad  litem 
of  Bridget  Walsh  and  William  Walsh,  con- 
senting to  the  following  decree:  And  this 
court  being  satisfied  upon  the  representa- 
tions of  counsel  that  the  decree  is  fit  and 
proper  to  be  made  as  against  the  said  Brid- 
get and  William,  it  is  thereupon  ordered 
and  adjudged  and  decreed,*  etc. 

"On  a  bill  of  review,  filed  by  the  minors, 
this  decree  was  challenged,  among  other 
reasons,  on  the  ground  that  it  appeared  to 
have  been  made  by  consent  of  their  guardian 
ad  litem  and  upon  the  representations  of 
counsel  without  proof.  The  court  decided 
against  the  contention,  and  speaking  in 
reference  thereto,  through  Mr.  Chief  Jus- 
tice Gray,  said: 

"  'An  infant  is  ordinarily  bound  by  acts 
done  in  good  faith  by  his  solicitor  or  coun- 
sel in  the  course  of  the  suit,  to  the  same 
extent  as  a  person  of  full  age.  Tillotson  v. 
Hargrave,  3  Madd.  Ch.  494;  Levy  v.  Levy,  3 
Madd.  Ch.  245.  And  a  compromise,  appearing 
to  the  court  to  be  for  the  benefit  of  an  infant, 
will  be  confirmed  without  a  reference  to  a 
master ;  and,  if  sanctioned  by  the  court,  can- 
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not  be  afterwards  set  aside  except  for  fraud. 
Lippiat  V.  HoUey,  1  Beav.  423;  Brooke  v. 
Mostyn,  33  Beav.  457 ;  and  2  De  6.  J.  &  a 
373. 

"  'If  the  court  does  pronounce  a  decree 
against  an  infant  by  consent,  and  without 
inquiry  whether  it  will  be  for  hie  benefit, 
he  is  as  much  bound  by  the  decree  as  if 
there  had  been  a  reference  to  a  master  and 
a  report  by  him  that  it  was  for  the  benefit 
of  the  infant.  Wall  v.  Bushby,  1  Bro.  Ch. 
484;  1  Dan.  Ch.  PI.  &  Pr.  164.  The  case 
falls  within  the  general  rule,  that  a  decree 
made  by  consent  of  counsel,  without  fraud 
or  collusion,  cannot  be  set  aside  by  rehear- 
ing, appeal,  or  review.  Webb  v.  Webb,  3 
Swanst.  658;  Harrison  v.  Rumsey,  2  Vcs. 
Sr.  488;  Bradish  v.  Gee,  Ambl.  229,  s.  c.  1 
Ld.  Kenyon,  73;  Downing  v.  Cage,  1  Eq. 
Cas.  Abr.  165;  Toder  v.  Sansam,  1  Bro.  P. 
C.  2d  ed.  468;  French  v.  Shotwell,  5  Johns. 
Ch.  555.*  ** 

This  also  seems  to  be  the  settled  law  of 
Missouri.  Raming  v.  *Metropolitan  Street[49t] 
R.  Co.  157  Mo.  477,  60  S.  W.  791,  57  S.  W. 
2(i8.  In  that  case  it  was  held  that  the  next 
friend  was  the  party  to  make  application 
and  affidavit  for  a  change  of  venue  from  one 
state  court  to  another,  and  the  court  said 
(p.  514)  : 

"Section  2261,  Revised  Statutes  1889,  re- 
quires the  application  and  affidavit  to  be 
made  by  the  party,  and  it  has  been  held 
that  this  means  the  part^'  in  his  own  per- 
son, and  not  by  agent  or  attorney.  Squires 
V.  Chillicothe,  89  Mo.  226,  1  S.  W.  23    .    .    . 

But  it  has  never  been  decided  in  case  of 
an  infant  suing  by  his  next  friend  that  the 
application  cannot  be  made  by  the  next 
friend. 

"A  next  friend  is  neither  the  agent  nor 
attorney  for  his  ward.  An  agent  or  attor- 
ney derives  his  authority  as  such  from  his 
principal,  but  an  infant  cannot  appoint  an 
agent  and  empower  him  to  do  an  act  which, 
in  contemplation  of  law,  he  is  himself  in- 
capable of  doing.  The  next  friend  does  not 
derive  his  authority  from  the  infant,  and 
his  office  does  not  rest  on  such  authority, 
either  express  or  implied. 

•  ••••• 

"It  is  because  the  law  regards  an  infant 
incapable  of  conducting  a  law  suit  in  his 
own  behalf  that  it  has  made  provisions  for 
the  appointment*  of  a  next  friend  to  act  for 
him.  The  next  friend  derives  his  authority 
from  the  court  which  appoints  him;  and, 
as  he  is  appointed  to  institute  and  conduct 
the  suit,  it  follows  that  he  has  authority 
to  do  every  act  which  the  interest  of  the 
infant  demands  and  the  law  authorises.  If 
this  statute  is  to  be  considered  so  strictly 
as  to  deny  the  next  friend  the  authority  to 
make  an  application  for  a  change  of  venue, 
then   we  necessarily  deny  to   infants,   who 
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are  unable  to  act  for  themselves,  the  equal 
protection  with  other  litigants  that  the 
statute  was  designed  to  afford.  Not  only 
would  this  be  rank  injustice  to  a  class  for 
whose  interests  the  law  has  always  been 
watchful,  hut  it  would  raise  fi  serious  ques- 
tion as  to  the  validity  of  the  statute  itself. 
.  .  .  It  is  intended  here  to  say  that,  in 
the.  suit  of  an  infant  by  his  next  friend, 
the  next  friend  is  the  proper  person  to  make 
the  application  for  a  change  of  venue." 

00]     'Turning  now  to  the  other  question,  the 
Constitution,  art.  3,  §  2,  provides  that  the 
judicial    power  of  the  United   States  shall 
extend  to  controversies  "between  citizens  of 
different  states."     Section    11   of  the  judi- 
ciary act  of   1789    (1  Stat,  at  L.  78,  chap. 
20)    granted   to  the  circuit  courts  original 
cognizance  ''of  all  suits  of  a  civil  nature  at 
common    law   or   in   equitj',    where     .     .     . 
the  suit   is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of 
another  state,"  and  added:     "And  no  civil 
suit  shall  be  brought  before  either  of  said 
courts   [circuit  or  district]    against  an   in- 
habitant of  the  United  States,  by  any  orig- 
inal process  in  any  other  district  than  that 
whereof  he   is  an  inhabitant,  or   in   which 
he  shall  be  found  at  the  time  of  serving  the 
writ."     Section  12  provided  "that  if  a  suit 
be   commenced   in   any   state   court     .     .     . 
by  a  citizen  of  the  state  in  which  the  suit 
is    brought,    against    a    citizen    of    another 
state,"  a  removal  might  be  had  of  the  case 
to  the  next  circuit  court  to  be  held  in  the 
district  where  the  suit  is  pending.     The  1st 
section  of  the  act  of  August  13,  1888,  su- 
pra,   like    the    judiciary   act,    invested    the 
circuit   courts   of    the    United    States    with 
original  cognizance  of  suits  in  which  there 
is  a  controversy  between  citizens  of  differ- 
ent states,  provided  that  no  civil  suit  should 
be  brought  before  either  of  said  courts  (cir- 
cuit or  district)  against  any  person  by  any 
original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhab- 
itant,   and    closed    with    [contained]    these 
words:      "But,    where    the    jurisdiction    is 
founded  only  on  the  fact  that  the  action  is 
between    citizens    of    different    states,    suit 
shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  de- 
fendant."    The  second  sentence  of  §  2   [of 
the  act  of  1875  as  amended  by  this  act  of 
1888]    prescribed,    in    respect   to    removals, 
that  "any  other  suit  of  a  civil  nature,  at 
law  or  in  equity,  of  which  the  circuit  courts 
of  the  United  States  are  given  jurisdiction 
by  the  preceding  section,  and  which  are  now 
pending,  or  which  may  hereafter  be  brought, 
in  any  state  court,  may  be  removed  into  the 
circuit  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defend- 
ants   therein,    being    nonresidents    of    that  I 

.|]fltate."    It  wUl  thus  be  *aeen  that  l^  both' 
»S  li.  ed. 


the  act  of  1789  and  that  of  1888  there  is  a 
general  grant  to  circuit  courts  of  jurisdic- 
tion over  controversies  between  citizens  of 
different  states,  and  in  each  of  them  there 
is  a  limitation  as  to  the  district  in  which 
the  action  must  be  brought.  In  the  light  of 
this  similarity  between  these  two  acts  must 
the  second  question  be  considered. 

The  contention  is  that,  as  this  action 
could  not  have  been  originally  brought  in 
the  circuit  court  of  the  eastern  district  of 
Missouri  by  reason  of  the  last  provision 
quoted  from  If  1.  it  cannot,  under  §  2,  be 
removed  to  that  court,  as  the  authorized 
removal  is  only  of  those  cases  of  which,  by 
the  prior  section,  original  jurisdiction  is 
given  to  the  United  states  circuit  courts. 
But  this  ignores  the  distinction  between  the 
general  description  of  the  jurisdiction  of 
the  United  States  courts  and  the  clause 
naming  the  particular  district  in  which  an 
action  must  be  brought. 

It  may  be  well  to  examine  the  authori- 
ties touching  this  matter.  In  Gracie  v. 
Palmer,  8  Wheat.  699,  6  L.  ed.  719,  the 
court,  by  Mr.  Chief  Justice  Marshall,  held 
that^ 

"The  exemption  from  arrest  in  a  district 
in  which  the  defendant  was  not  an  inhab- 
itant, or  in  which  he  was  not  found  at  the 
time  of  serving  the  process,  was  the  privi- 
lege of  the  defendant,  w^ich  he  might  waive 
by  a  voluntary  appearance." 

In  Toland  v.  Sprague,  12  Pet.  300,  330, 
9  L.  ed.  1003.  1105,  Mr.  Justice  Barbour 
thus  stated  the  rule: 

"Now,  if  the  case  were  one  of  a  want  of 
jurisdiction  in  the  court,  it  would  not,  ac- 
cording to  well-established  principles,  be 
competent  for  the  parties,  by  any  act  of 
theirs,  to  give  it.  But  that  is  not  the  case. 
The  court  had  jurisdiction  over  the  parties 
and  the  matter  in  dispute;  the  objection 
was,  that  the  party  defendant,  not  being  an 
inhabitant  of  Pennsylvania,  nor  found  there- 
in, personal  process  could  not  reach  him; 
and  that  the  process  of  attachment  could 
only  be  properly  issued  against  a  party  un- 
der circumstances  which  subjected  him  to 
process  in  personam.  Now  this  was  a  per- 
sonal privilege  or  exemption,  which  it  was 
competent  for  the  party  to  waive.  .  .  . 
"Pollard  V.  Dwight,  4  Cranch,  421,  2  L.  ed.[502] 
666;  and  Barry  v.  Foyles,  1  Pet.  311,  7  L. 
ed.  167." 

In  Ex  parte  Schollenberger,  96  U.  S.  369, 
378,  24  L.  ed.  853,  855,  Mr.  Chief  Justice 
Waite  said: 

"The  act  of  Congress  prescribing  the  place 
where  a  person  may  be  sued  is  not  one  af- 
fecting the  general  jurisdiction  of  the 
courts.  It  is  rather  in  the  nature  of  a  per- 
sonal exemption  in  favor  of  a  defendant, 
and  it  is  one  which  he  may  waive.  If  the 
ciUzenahip   of   the  parties  is  sufficient,   a 
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defendant  may  consent  to  be  sued  anywhere 
he  pleases,  and  certainly  jurisdiction  will 
not  be  ousted  because  he  has  consented." 

In  First  Nat.  Bank  v.  Morgan,  132  U.  S. 
141,  145,  33  L.  ed.  282,  284,  10  Sup.  Ct. 
Rep.  37,  38,  Mr.  Justice  Harlan  thus  re- 
ferred to  a  kindred  question: 

"This  exemption  of  national  banking  as- 
sociations from  suits  in  state  courts  estab- 
lished elsewhere  than  in  the  county  or  city 
in  which  such  associations  were  located 
was,  we  do  not  doubt,  prescribed  for  the 
convenience  of  those  institutions,  and  to 
prevent  interruption  in  their  business  that 
mi^Iit  result  from  their  books  being  sent  to 
distant  counties  in  obedience  to  process. 
.  .  .  If  it  [the  exemption]  had  been 
claimed  by  the  defendant  when  appearing 
in  the  superior  court  of  Cleveland  county, 
it  must  have  been  recognized.  The  defend- 
ant did  not,  however,  choose  to  claim  im- 
munity from  suit  in  that  court.  It  made 
defense  upon  the  merits,  and,  having  been 
unsuccessful,  prosecuted  a  writ  of  error  to 
the  supreme  court  of  the  state,  and  in  the 
latter  tribunal,  for  the  first  time,  claimed 
the  immunity  granted  to  it  by  Congress. 
This  was  too  late.  .  .  .  We  are  of 
opinion  that  its  exemption  from  suits  in 
other  courts  of  the  same  state  was  a  per- 
sonal privilege  that  it  could  waive,  and 
which,  in  this  case,  the  defendant  did  waive, 
by  appearing  and  making  defense  without 
claiming  the  immunity  granted  by  Con- 
gress." 

In  McCormick  Harvesting  Mach.  Co.  v. 
Wiilthers,  134  U.  S.  41,  43,  33  L.  ed.  833, 
834,  10  Sup.  Ct.  Rep.  485,  486.  Mr.  Chief 
Justice  Fuller,  quoting  the  provisions  of  S  1 
of  the  act  of  1888,  said: 

'The  jurisdiction  common  to  all  the  clr- 
503]cuit  courts  of  the  United  'States  in  respect 
to  the  subject-matter  of  the  suit  and  the 
character  of  the  parties  who  might  sustain 
suits  in  those  courts  is  described  in  the 
section,  while  the  foregoing  clause  [the  last 
clause  in  the  section]  relates  to  the  district 
in  which  a  suit  may  be  originally  brought." 

In  St.  Louis  &  S.  F.  R.  Co.  v.  McBride, 
141  U.  S.  127,  131,  35  L.  ed.  659,  661,  11 
Suj).  Ct.  Rep.  982,  983,  it  was  said: 

"Assume  that  it  is  true,  as  defendant  al- 
leges, that  tliis  is  not  a  case  in  which  ju- 
risdiction is  founded  only  on  the  fact  that 
the  controversv  is  between  citizens  of  dif- 
ferent  states,  but  that  it  comes  within  the 
scope  of  tliat  other  clause,  which  provides 
that  *no  civil  suit  shall  be  brought  before 
either  of  said  courts,  against  any  person, 
by  any  original  procc."^s  or  proceeding,  in 
anv  other  district  than  that  whereof  he  is 
an  inhabitant.'  still  the  right  to  insist  upon 
suit  only  in  the  one  district  is  a  personal 
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privilege  which  he  may  waive;  and  he  does 
waive  it  by  pleading  to  the  merits. 
■  ..•«• 

"Without  multiplying  authorities  on  this 
question,  it  is  obvious  that  the  party  who, 
in  the  first  instance,  appears  and  pleads  to 
the  merits,  waives  any  right  to  challenge 
thereafter  the  jurisdiction  of  the  court  on 
the  ground  that  the  suit  had  been  brought 
in  the  wrong  district.  First  Nat.  Bank  v. 
Morgan,  132  U.  S.  141,  33  L.  ed.  282,  10 
Sup.  Ct.  Rep.  37;  Fitzgerald  &.  M.  Constr. 
Co.  V.  Fitzgerald,  137  U.  S.  98,  34  L.  ed. 
608,  11  Sup.  Ct.  Rep.  36." 

In  Shaw  v.  Quincy  Min.  Co.  (Ex  parte 
Shaw)  145  U.  S.  444,  453,  36  L.  ed.  768, 
772,  12  Sup.  Ct.  Rep.  935,  938,  a  case  aris- 
ing after  the  act  of  1888,  and  in  which  the 
defendant  promptly  raised  the  question  of 
jurisdiction,  Mr.  Justice  Gray  referred  to 
this  matter  in  these  words: 

"The  Quincy  Mining  Company,  a  corpo- 
ration of  Michigan,  having  appeared  spe- 
cially for  the  purpose  of  taking  the  objec- 
tion that  it  could  not  be  sued  in  the  south- 
em  district  of  New  York,  by  a  citizen  of 
another  state,  there  can  be  no  question  of 
waiver,  such  as  has  been  recognized  where 
a  defendant  has  appeared  generally  in  a 
suit  between  citizens  of  different  states, 
brought  in  the  wrong  district.  Gracie  v. 
Palmer,  8  •WHieat.  699,  5  L.  ed.  719;  St.[504) 
Louis  &  S.  F.  R.  Co.  v.  McBride,  «supra,  and 
cases  cited." 

See  also  Southern  P.  Co.  v.  Denton,  146 
U.  S.  202,  36  L.  ed.  943,  13  Sup.  Ct.  Rep.  44. 

In  Central  Trust  Co.  v.  McGeorge,  151 
U.  S.  129,  132,  38  L.  ed.  98,  99,  14  Sup.  Ct. 
Rep.  286,  287,  an  action  after  the  act  of 
1888  was  in  force,  and  in  which  neither 
party  was  a  citizen  of  the  state  or  resided 
in  the  district  in  which  the  action  was 
brought,  Mr.  Justice  Shiras  used  this  lan- 
guage: 

"Undoubtedly,  if  the  defendant  company, 
which  was  sued  in  another  district  than 
that  in  which  it  had  its  domicil,  had.  by  a 
proper  plea  or  motion,  sought  to  avail  it- 
self of  the  statutory  exemption,  the  action 
of  the  court  [in  dismissing  the  complaint] 
would  have  been  right.  But  the  defendant 
company  did  not  choose  to  plead  that  pro- 
vision of  the  statute,  but  entered  a  general 
appearance  and  joined  with  the  complain- 
ant in  its  prayer  for  the  appointment  of  a 
receiver,  and  thus  was  brought  within  the 
ruling  of  this  court,  so  frequently  made, 
that  the  exemption  from  being  sued  out  of 
the  district  of  its  domicil  is  a  personal 
privilege  which  may  be  waived,  and  which  is 
waived  by  pleading  to  the  merits." 

In  Martin  v.  Baltimore  &  O.  R.  Co.  151 
U.  S.  673,  38  L.  ed.  311,  14  Sup.  Ct.  Rep. 
533,  where  objection  was  made  to  a  removal 
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entitled  to  remove  the  ease  to  the  circuit 
court,  and  aa,  bjr  his  petition  tor  reniav»|, 
he  waived  the  abjection  to  far  as  he  waa 
peraonally  concerned,  tlutt  he  was  not  sued 
in  his  district,  hence,  that  the  circuit  court 
obtained  jurisdiction  over  the  suit.  This 
docs  not  follow,  inaBmiicb  as,  in  view  of  the 
intention  of  Con;(re89  by  the  act  of  1B87 
to  contract  the  jtiritdiction  of  the  circuit 
courts,  and  of  the  limitations  imposed  there' 
by,  jurisdiction  ol  the  suit  could  not  have 
obtained,    even    with    the    consent   of    both 

It  is  said  that  here  is  a  distinct  declara- 
tion that  "jurisdiction  of  the  suit  could  not 
have  obtained,  even  with  the  consent  of 
both  parties."  There  was  no  pretense  of  any 
consent  on  the  part  of  the  plaintifl  in  that 
cue,  and  therefore  this  statement  was  un- 
necessary. In  order,  however,  to  prevent 
future  misconception  ne  add  that  nothing 
in  the  opinion  in  the  Wisner  Case  is  to  be 
rcfcarded  as  changing  the  rule  as  to  the  ef- 
fect of  a  waiver  in  respect  to  a  particular 

It  may  not  be  amiss  to  note  that  in  lev- 
fral  of  the  circuit  courts  and  courts  of  ap- 
peal the  Wiener  Case  has  been  considered. 
and  in  all  held  that  no  change  was  intended 
by  it.  Corwin  Mfg.  Co.  v.  Henrici  Washer 
Co.  opinion  by  Lowell,  circuit  judge,  151 
Fed.  038;  Louisville  ft  N.  R.  Co.  v.  Fisher, 
11  L.R.A.(N.S.)  92(1.  83  C.  C.  A.  564,  15S 
Fed.  G8,  circuit  court  of  appeals  (sixth  cir- 
cuit), opinion  b;  Lurton.  circuit  judge; 
Shanberg  v.  Fidelity  ft  C.  Co.  [158  Fed.  1] 
circuit  court  of  appeals  {e'lshOi  circuit), 
opinion  by  Riner,  district  judRe;  McPhee 
A  McG.  Co.  T.  Union  P.  R.  Co.  (158  Fed.  SJ 
circuit  court  of  appeals  (eighth  circuit), 
opinion  by  Sanborn,  circuit  judge. 

We  might  also  refer  to  the  several  text- 
books in  which  is  afSnned  the  general  doc- 
[50S]trine  of  the  effect  of  the  waiver  of  an  'ob- 
jection to  a  particular  court  in  which  the 
auit  has  been  brought  or  to  which  it  has 
been  removed.  We  have  made  these  many 
quotations  and  references,  not  simply  to  es- 
tftblish  the  doctrine  itself,  but  to  empha- 
size the  widespread  injurious  results  which 
may  be  expected  to  follow  from  now  enforcing 
a  different  rule;  for  if,  in  a  case  between 
citizens  of  different  states,  of  which  the  cir- 
cuit courts  of  the  United  States  are  given 
general  jurisdiction,  an  objection  to  tbe  ju- 
risdiction of  a  particular  one  of  those  courts 
cannot  tie  waived  and  no  consent  can  give 
jurisdiction,  it  is  clear  that  many  judg- 
ments have  been  rendered  by  those  courts 
in  reliance  upon  such  a  waiver,  which  will 
necessarily  be  held  lo  be  absolutely  void, 
and  the  litigation  must  be  had  over  again 
in  some  other  courts,  resulting,  possibly,  in 
dilTerent  deciaiona  through  the  disappear- 
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ance  of  witnesses,  the  loss  of  t 

the  running  of  the  statute  of  limitations. 

The  jurisdiction  of  the  Circuit  Court  of  tbs 
I'nited  States  for  the  Eastern  Division  of 
the  Kastem  District  of  Missouri  was  set- 
tled by  the  proceedings  had  by  the  two  par- 
ties, and  tbe  application  for  a  writ  of  man- 
damus is  denied. 

The  CniFT  .IrsTicE.  dissenting: 

The  ri):ht  of  action  was  not  vested  in  the 
next  friend,  and  the  citi7.enHhip  of  the  in- 
fant controls.  The  case  is  one,  therefore,  in 
which  the  plaintiff  wus  a  citiien  and  resi- 
dent of  the  state  of  Illinois,  and  the  de- 
fendant a  corporation  created  and  existing 
under  the  laws  of  the  state  of  Kentucky, 
and  a  citicen  and  resident  of  tbst  state. 
Tbe  action  was  brought  in  the  circuit  court 
of  the  city  of  St.  Louis.  Missouri,  of  which 
state  neither  of  the  parties  was  a  citiien. 
The  fact  that  tbe  next  friend,  who  also  act- 
ed as  attorney  at  law  for  the  minor,  nas  a 
citizen   of  Missouri,   is   immaterial. 

The  question  is  whether,  where  neither 
of  the  parties  is  a  cltiKen  of  the  state  in 
which  the  action  is  brought,  the  jurisdic- 
tion *of  the  circuit  court  can  be  maintained[SOIl 
if  both  partita  consent  to  it.  -Jurisdiction 
of  the  circuit  courts  depends  upon  some  act 
of  Con^'ress  (Stevenson  r.  Fain,  195  V-  B. 
1E5,  lET.  49  L.  cd.  142,  143.  25  Sup.  a.  Hep 
6 ;  Turner  v.  Bank  of  North  America.  4  Dall. 
8,  10,  1  L.  ed.  718,  719;  M'lnti.e  v.  Wood. 
7  Cranch.  504,  506,  3  L.  ed.  420  42t>  ;  and 
I  quote  at  len^h  from  the  opinion  of  Mr. 
Justice  Gray  in  Shaw  v.  Quincy  Min.  Co. 
(Ex  parte  Shaw)  145  U.  S.  444.  36  L.  ed. 
76S,  12  Sup.  Ct.  Rep,  935,  because  he  there- 
in examines  the  statutory  provinions  bear- 
ing on  the  question  before  us.  sajing: 

"In  carrying  out  the  provision  of  the 
Constitution  which  declares  that  the  judi- 
cial power  of  the  I'nited  States  shall  ex- 
tend to  controversies  'between  citirens  of 
different  ststps,*  Congress,  by  the  judiciary 
act  of  September  24.  1789,  chap.  in.  I  II, 
conferred  jurisdiction  on  tbe  cirruit  court 
of  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  'between  a  citizen  of  the  ^tate 
where  tbe  suit  is  broupht  and  a  citizen  of 
another  state.'  and  provided  that  'ni>  civil 
suit  shall  be  brouf;ht'  'af^inst  an  Inhnbilant 
of  tlie  United  States,'  'in  any  othi-r  diitrirt 
than  that  whereof  he  in  an  inhabitant,  or  in 
which  he  sbtll  be  found  at  the  time  of  scrr- 
ing  the  writ.'     1  Stat,  at  L.  78.  70. 

"Tbe  word  'inhabitant.'  in  that  act.  waa 
apparently  used,  not  in  any  larger  meaning 
than  'citiien,'  but  to  avoid  the  incongruity 
of  speaking  of  a  citiien  of  anything  lea* 
than  a  state,  when  the  intention  was  to 
cover  not  only  a  district  which  included  a 
wbok  state,  but  also  two  districts  in  om 
1»»  V.  8. 
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state,  like  the  distnets  of  Maine  and  Massa- 
chusetts in  the  state  of  Massachusetts,  and 
the  districts  of  Virginia  and  Kentucky  in 
the  state  of  Virginia,  established  by  §  2  of 
the  same  act.  1  Stat,  at  L.  73,  chap.  20. 
It  was  held  by  this  court  from  the  begin- 
ning that  an  averment  that  a  party  resided 
within  the  state  or  the  district  in  which  the 
suit  wan  brought  was  not  sufficient  to  sup- 
port the  jurisdiction,  because,  in  the  com- 
mon use  of  words,  a  resident  might  not  be  a 
citizen,  and  therefore  it  was  not  stated  ex- 
pressly and  beyond  ambiguity  that  he  was  a 
citjzen  of  the  state,  which  was  the  fact  on 
which  the  jurisdiction  depended  under  the 
provisions  of  the  Constitution  and  of  the 
judiciary  act.     .     .     . 

"By  the  act  of  May  4,  1858,  chap.  27,  f  1, 
10] it  was  enacted  that,  *in  a  state  containing 
more  than  one  district,  actions  not  local 
should  M>e  brought  in  the  district  in  which 
the  defendant  resides,'  or,  'if  there  be  two  or 
more  defendants  residing  in  different  dis- 
tricts in  the  same  state/  then  in  either  dis- 
trict. 11  Stat,  at  L.  272,  U.  S.  Comp.  Stat. 
1901,  p.  587.  The  whole  purport  and  effect 
of  that  act  was  not  to  enlarge,  but  to  re- 
strict and  distribute,  jurisdiction.  It  ap- 
plied only  to  a  state  containing  two  or  more 
districts;  and  directed  suits  against  citi- 
zens of  such  a  state  to  be  brought  in  that 
district  thereof  in  which  they  or  either  of 
them  resided.  It  did  not  subject  defend- 
ants to  any  new  liability  to  be  sued  out  of 
the  state  of  which  they  were  citizens,  but 
simply  prescribed  in  which  district  of  that 
state  they  might  be  sued. 

"These  provisions  of  the  acts  of  1789  and 
1858  were  substantially  re-enacted  in  SIf  739 
and  740  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  587). 

"The  act  of  March  3,  1875,  chap.  137,  § 
1,  after  giving  the  circuit  courts  jurisdic- 
tion of  suits  in  which  there  shall  be  a 
controversy  between  citizens  of  different 
states,'  and  enlarging  their  jurisdiction  in 
other  respects,  substantially  re-enacted  the 
corresponding  provision  of  the  act  of  1789 
by  providing  that  no  civil  suit  should  be 
brought  'against  any  person,'  'in  any  other 
district  than  that  whereof  he  is  an  inhab- 
itant or  in  which  he  shall  be  found'  at  the 
time  of  service,  with  certain  exceptions  not 
affecting  the  matter  now  under  considera- 
tion. 18  Stat,  at  L.  470,  U.  S.  Comp.  Stat. 
1901,  p.  508. 

"The  act  of  1887,  both  in  its  original 
form  and  as  corrected  in  1888,  re-enacts  the 
rule  that  no  civil  suit  shall  be  brought 
against  any  person  in  any  other  district 
than  that  whereof  he  is  an  inhabitant, 'but 
omits  the  clause  allowing  a  defendant  to  be 
lued  in  the  district  where  he  is  found,  and 
Adds  this  clause:  'But  where  the  jurisdic- 
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tion  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or 
the  defendant.'  24  Stat,  at  L.  552,  chap.  373; 
25  Stat,  at  L.  434,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508.  As  has  been  adjudged 
by  this  court,  the  last  clause  is  by  way  of 
proviso  to  the  next  preceding  clause,  which 
forbids  any  suit  •to  be  brought  in  any  other[511] 
district  than  that  whereof  the  defendant  is 
an  inhabitant;  and  the  effect  is  that  'where 
the  jurisdiction  is  founded  upon  any  of  the 
causes  mentioned  in  this  section,  except  the 
citizenship  of  the  parties,  it  must  be  brought 
in  the  district  of  which  the  defendant  is  an 
inhabitant;  but,  where  the  jurisdiction  is 
founded  solely  upon  the  fact  that  the  par- 
ties are  citizens  of  different  states,  the  suit 
may  be  brought  in  the  district  in  which 
either  the  plaintiff  or  the  defendant  resides.' 
McCormick  Harvesting  Mach.  Co.  v.  Wal- 
thers,  134  U.  S.  41,  43,  33  L.  ed.  833,  834, 
10  Sup.  Ct.  Rep.  485.  And  the  general  ob- 
ject of  this  act,  as  appears  upon  its  face, 
uiid  has  been  often  declared  by  this  court, 
is  to  contract,  not  to  enlarge,  the  jurisdic- 
tion of  the  circuit  courts  of  the  United 
States.  Smith  v.  Lyon,  133  U.  S.  315,  320, 
33  L.  ed.  635,  10  Sup.  Ct.  Rep.  .303:  Re 
Pennsylvania  Co.  137  U.  S.  451,  454,  34  L. 
ed.  741,  11  Sup.  Ct.  Rep.  143;  Fisk  v.  He- 
narie,  142  U.  S.  459,  467,  35  L.  ed.  1080, 
1082,  12  Sup.  Ct.  Rep.  207. 

"As  to  natural  persons,  therefore,  it  can- 
not be  doubted  that  the  effect  of  this  act, 
read  in  the  light  of  earlier  acts  upon  the 
same  subject,  and  of  the  judicial  construc- 
tion thereof,  is  that  the  phrase  'district  of 
the  residence  of*  a  person  is  equivalent  to 
'district  whereof  he  is  an  inhabitant:'  and 
cannot  be  construed  as  giving  jurisdiction, 
by  reason  of  citizenship,  to  a  circuit  court 
held  in  a  state  of  which  neither  party  is  a 
citizen,  but,  on  the  contrary,  restricts  the 
jurisdiction  to  the  district  in  which  one  of 
the  parties  resides  within  the  state  of  which 
he  is  a  citizen;  and  that  this  act,  there- 
fore, having  taken  away  the  alternative, 
permitted  in  the  earlier  acts,  of  suing  a 
person  in  the  district  'in  which  he  shall  be 
found,'  requires  any  suit,  the  jurisdiction 
of  which  is  founded  only  on  its  being  be- 
tween citizens  of  different  states,  to  be 
brought  in  the  state  of  which  one  is  a 
citizen,  and  in  the  district  therein  of  which 
he  is  an  inhabitant  and  resident." 

Treating  the  clause  that  "where  the  ju- 
risdiction is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff 
or  the  defendant"  as  by  way  of  proviso, 
that  proviso  must  be  regarded  as  excluding 
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from  the  enacting  clause  "some  possible 
[ftl2]ground  of  misinterpretation  of  it»  as  *ex- 
tending  to  cases  not  intended  by  the  legis 
lature  to  be  brought  within  its  purview. 
Minis  v.  United  SUtes,  15  Pet.  445,  10  L. 
ed.  709;  Austin  v.  United  SUtes,  155  U.  S. 
431,  39  L.  ed.  211,  15  Sup.  Gt.  Rep.  167. 

Jurisdiction  of  the  subject-matter  is  given 
only  by  law,  and  cannot  be  conferred  by 
consent,  and,  therefore,  the  objection  that 
a  court  is  not  given  such  jurisdiction  by 
law,  if  well  founded,  cannot,  .of  course,  be 
waived  by  the  parties. 

In  my  judgment,  §  1,  in  cases  where  liti- 
gants are  citizens  of  different  states,  con- 
fers jurisdiction  only  on  the  circuit  court 
of  the  district  of  the  plaintiff's  residence 
and  the  circuit  court  of  the  district  of  the  de- 
fendant's residence.  And  it  is  not  conferred 
on  the  circuit  court  of  the  district  of  neither 
of  them,  and  cannot  be  even  by  consent. 
If  this  were  not  so,  as  Mr.  Justice  Harlan 
said  in  Bttrs  v.  Preston,  111  U.  S.  256,  28 
L.  ed.  420,  4  Sup.  Ct.  Rep.  407 :  "It  would 
be  in  the  power  of  the  parties,  by  negligence 
or  design,  to  invest  those  courts  with  a  ju- 
risdiction expressly  denied  to  them;"  or 
where  it  may  also  be  said,  such  jurisdiction 
was  not  expressly  conferred.  This  view  was 
expressed  in  Ex  parte  Wisner,  203  U.  S.  449, 
61  L.  ed.  264,  27  Sup.  Ct.  Rep.  150;  and  al- 
though it  is  true  that  the  proposition  need 
not  have  been  there  announced,  because  in 
that  case  it  was  correctly  decided  that  there 
was  not  a  consent  to  the  jurisdiction  by 
both  parties,  yet  the  rule  was  so  laid  down, 
and  the  result  of  the  opinion  in  this  case  is 
to  disapprove  of  and  overrule  Ex  parte 
Wisner,  so  far  as  that  proposition  is  con- 
cerned. And  as  I  adhere  to  that  view  I  dis- 
sent. 

But  it  should  be  added  that  this  case  was 
brought  in  a  state  court,  and  removed  by 
the  defendant  into  the  Federal  court  under 
the  2d  section  of  the  act  of  August  13,  1888, 
which  provided  "any  other  suit  of  a  civil 
nature,  at  law  or  in  equity,  of  which  the 
circuit  courts  of  the  United  States  are  given 
jurisdiction  by  the  preceding  section,  and 
which  are  now  pending,  or  which  may  here- 
after be  brought  in  any  state  court,  may 
be  removed  into  the  circuit  court  of  the 
United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  being  non- 
residents of  that  state."  And  it  is  settled 
that,  in  order  to  make  a  suit  removable 
under  this  part  of  the  act,  it  must  be  one 
[ftlS]*which  the  plaintiff  could  have  brought  orig- 
inally in  the  United  States  circuit  court. 
The  right  of  removal  given  to  the  nonresi- 
dent defendant  or  defendants  by  the  2d 
clause  of  f  2,  removing  the  cause  from  the 
state  court  to  the  United  States  circuit 
court,  IB  subject  to  the  limitations  of  that 
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clause  that  it  must  be  a  suit  within  the 
jurisdiction  of  such  circuit  court,  and  that 
it  must  be  removed  to  the  proper  district, 
and  therefore  the  act  does  not  authorize  him 
or  them  to  remove  it  to  the  United  States 
circuit  court  held  in  a  district  wherein  that 
court  was  not  given  jurisdiction  of  the  suit 
removed,  or  to  any  other  judicial  district 
in  which  the  suit  is  not  pending,  as  pro- 
vided in  §  3.  Plaintiff  brought  his  suit  in  a 
district  wherein  the  defendant  could  not  be 
sued  in  the  Federal  court  within  the  mean- 
ing of  the  act.  Hill  v.  Woodland  Amuse- 
ment Co.  158  Fed.  630. 

The  proper  district  within  the  meaning 
of  the  2d  clause  of  the  2d  section  means 
either  of  the  districts  made  "proper  dis- 
tricts" by  the  1st  section  of  the  act;  and 
when  the  3d  section  requires  the  petitioa 
to  be  "for  the  removal  of  such  suit  into  a 
circuit  court  to  be  held  in  the  district  where 
such  suit  is  pending,"  it  must  have  been 
contemplated  that  the  suit  would  be  pending 
in  a  "proper  district."  It  is  plain  that 
the  entire  act  is  not  to  be  construed  as  giv- 
ing jurisdiction  by  reason  of  citizenship  to 
a  circuit  court  held  in  a  state  of  which 
neither  party  is  a  citizen,  but,  on  the  con- 
trary, that  it  restricts  the  jurisdiction  to 
the  district  in  which  one  of  the  parties  re- 
sides, within  the  state  of  which  he  is  a  citi- 
zen. 


•COMMONWEALTH  OF  VIRGINIA,  Com-[»l4l 

plainant, 

V. 

STATE  OF  WEST  VIRGINIA,  Dft. 
(See  S.  C.  Reporter's  ed.  614-637.) 

Reference  ^  in  suit  between  states. 

Reference  to  a  special  master  decreed  in 
a  suit  begun  by  an  original  bill  in  equity, 
filed  by  the  commonwealth  of  Virginia 
against  the  state  of  West  Virginia,  which 
seeks  an  adjudication  of  the  amount  due 
the  former  state  by  the  latter  as  the  eauita- 
ble  proportion  of  the  public  debt  ot  the 
original  state  of  Virginia,  which  was  as- 
sumed by  the  state  of  West  Virginia  at 
the  time  of  its  creation  as  a  state. 

[No.  4,  Original.] 

Argued  April  9,  10,  1908.    Decided  May  4» 

1908. 

ORIGINAL  BILL  in  equity  filed  by  the 
commonwealth  of  Virginia  against  the 
state  of  West  Virginia,  which  seeks  an  ad- 
judication of  the  amount  due  the  former 
state  by  the  latter  as  the  equitable  propor- 
tion of  the  public  debt  of  the  original  state 
of  Virginia,  which  was  assumed  by  the  state 
of  West  Virginia  at  the  time  of  its  crea- 

sot  u.  s. 
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lion  as  a  state.    Reference  to  special  master 
decreed. 

See  same  case  on  demurrer,  206  U.  S.  290, 
51  L.  ed.  1068,  27  Sup.  Gt.  Rep.  732. 

Mr.  William  A.  Anderson  ar^ed  the 
cause  and  filed  a  brief  for  complainant. 

Mr.  Randolph  Harrison  also  argued  the 
cause  for  complainant. 

Messrs.  Jolin  C.  Spooner  and  John  G. 
Carlisle  ar^ied  the  cause,  and,  with  Messrs. 
C.  \V.  May,  Charles  E.  Hogg,  W.  Mollohan, 
Georpe  W.  McC'lintic,  and  W.  Q.  Matthews, 
filed  a  brief  for  defendant. 

Mr.  Holnios  Conrad  argued  the  cause 
and  filed  a  brief  as  amicus  curia:. 

Mr.  Chief  Justice  Fuller  annotinccd  the 
following  order: 

This   cause  having  been   heard   upon  the 
535lpleadinp^  and  accompanying  'exhibits,  it  is. 
on  consideration,  ordered  that  it  be  referred 
to  a  sj)ecial  master,  to  be  hereinafter  desig- 
nated, to  ascertain  and  report  to  the  court: 

1.  The  amount  of  the  public  debt  of  the 
commonwealth  of  Virginia  on  tlie  1st  day  of 
January,  1861,  stating  specifically  how  and 
in  what  form  the  same  was  evidenced,  by 
what  authority  of  law,  and  for  what  pur- 
poses the  same  was  created,  and  the  dates 
and  nature  of  the  bonds  or  other  evidence 
of  said  indebtedness. 

2.  The  extent  and  valuet  of  the  territory 
of  Virginia  and  of  West  Virginia  June  20, 
1803.  and  the  population  thereof,  with  and 
without  slaves,  separately. 

3.  All  expenditures  made  by  the  common- 
wealth of  Virginia  within  the  territory  now 
constituting  the  state  of  West  Virginia  since 
any  part  of  the  debt  was  contracted. 

4.  Such  proportion  of  the  ordinary  ex- 
penses of  the  government  of  Virginia  since 
any  of  said  debt  was  contracted,  as  was 
properly  assignable  to  the  counties  which 
were  created  into  the  state  of  West  Virginia, 
on  the  basis  of  the  average  total  population 
of  Virginia,  with  and  without  slaves, 
as  shown  bv  the  census  of  the  United  States. 

5.  And  also  on  the  basis  of  the  fair  esti- 
mated valuation  of  the  property,  real  and 
personal,  by  counties,  of  the  state  of  Vir- 
ginia. 

6.  All  moneys  paid  into  the  treasury  of 
the  commonwealth  from  the  counties  in- 
cluded within  the  state  of  West  Virginia 
during  the  period  prior  to  the  admission 
of  the  latter  state  into  the  Union. 

7.  The  amount  and  value  of  all  money, 
property,  stocks,  and  credits  which  West 
Virginia  received  from  the  commonwealth 
of  Virginia,   not   embraced    in    any   of   the 


t[Modified  on  June  1,  1908,  by  substitut- 
ing "assessed  valuation"  for  "value." — Ed.] 
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preceding  items,  and  'not  including  any  prop  [586] 
«»rty,  stocks,  or  credits  which  were  obtaiiiiKl 
or  acquired  by  the  commonwealth  aftiT  the 
date  of  the  organization  of  the  restored 
government  of  Virginia,  togrtlier  with  the 
nature  and  description  thoroof. 

The  answers  to  these  imjuiries  to  be  with- 
out prejudice  to  any  question  in  the  eause. 

It  is  further  onlen-d  that  the  coimuon- 
wealth  of  Virginia  an<l  the  state  of  West 
Virginia  shall  eaeh  when  required,  produce 
before  the  master,  tipon  oath,  all  such  rec- 
ords, books,  papers,  and  public  documents 
as  may  be  in  their  possession  or  under  their 
control,  and  which  may.  in  his  ju<lgmont, 
be  pertinent  to  the  said  inquiries  and  ac- 
counts, or  any  of  them. 

And  the  master  is  authorized  to  make,  or 
cause  to  be  made,  such  examination  as  he 
may  deem  desirable  of  the  books  of  account, 
vouchers,  documents,  and  public  records  of 
either  state,  relating  to  the  inquiries  he  is 
herein  directed  to  make,  an<l  to  cause  copies 
thereof  or  extracts  therefrom  to  be  made  for 
use  in  making  up  his  report. 

All  public  records  published  by  authority 
of  the  conmionwealtli  of  Virginia  prior  to 
the  17th  day  of  April.  1801,  and  all  papers 
and  documents  and  otlu'r  matter  constitut- 
ing parts  of  the  public  Hies  and  record-;  of 
Virginia  prior  to  the  date  aforesaid,  whieh. 
in  the  judgment  of  the  master,  may  be  rele- 
vant and  pertinent  to  any  of  said  inquiries, 
or  copies  thereof,  if  duly  authenticated,  may 
be  used  in  evidence  and  consitlered  bv  the 
master,  but  all  such  evidence  shall  be  suli- 
jeet  to  excej)tions  to  its  competeney.  I  he 
|)ublic  acts  and  records  of  the  two  states 
since  the  admission  of  West  Virginia 
into  the  Union  shall  be  evidence,  if  perti- 
nent and  duly  authenticated,  but  all  such 
evidence  tendered  by  either  party  shall  be 
subject  to  proper  legal  exceptions  to  its 
competency. 

The  master  is  empowered  to  summon  any 
persons  whose  testimony  he  or  either  party 
may  deem  to  be  material,  and  to  cause  their 
depositions  to  be  taken  before  him.  or  by  a 
notary  public  or  other  oHicer  authorized  to 
take  the  same,  after  reasonable  notice  to  the 
adverse  party. 

*The  master  is  authorized  and  empowered. [537' 
subject  to  the  approval  of  the 
to    employ    such    stenographei 
clerical  assistants  as  he  may 
ble  to  employ  in  order  to  thc^^^ 
efficient  execution  of  this  order  « 
and  to  agree  with 
typewriters  and  clei 
compensation   to 
master  may  consi< 
He  is  authorized 
tion  to  be  paid  out 
ited  to  the  credit  of 
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The  complainant  shall  can«o  the  sum  of 
$5,000  to  be  depo5(ite<l  with  the  n>ar»hal  of 
this  court  to  the  credit  of  this  cause,  and 
such  further  sums  as,  from  time  to  time, 
may  be  required,  on  account  of  the  costs 
and  expenses  of  executing  this  decree;  and 
the  master  is  authorized  from  time  to  time 
to  draw  upon  the  fund  so  deposited  by  Vir- 
ginia for  the  compensation  of  the  stenog- 
raphers, typewriters,  and  other  clerical  as- 
sistants whom  he  may  employ,  and  for  any 
other  costs  and  expenses,  including  station- 
ery and  printing,  which  may,  in  his  judg- 
ment, be  necessary  to  be  incurred  in  ex- 
ecuting this  order  of  reference. 

The  said  marshal  shall  receive  such  com- 
mission for  his  services  in  receiving  and 
disbursing  the  funds  so  deposited  with  him 
as  may  be  allowed  by  the  court,  and  he  will 
91tf 


make  a  report  of  his  transactions,  receipts, 
and- disbursements  in  the  premises. 

Any  notices  to  be  given  in  connection  with 
the  execution  of  this  decree  may  be  given 
by  and  to  the  attorneys  general  of  the  re- 
spective states. 

The  master  will  make  his  report  with  all 
convenient  speed,  and  transmit  therewith 
the  evidence  on  whicli  he  proceeds,  and  is  to 
be  at  liberty  to  state  any  special  circum- 
stances he  considers  of  importance,  and  to 
state  such  alternative  accounts  as  mav  be 
desired  by  either  of  the  parties,  subject  to 
the  direction  of  the  court. 

And  the  court  reserves  the  consideration 
of  the  allowance  of  interest,  of  the  costs  of 
I  this  suit,  and  all  further  directions  until 
I  after  the  master  has  made  his  report :  either 
'  of  the  parties  to  be  at  liberty  to  apply  to 
I  the  court  aa  they  shall  be  advised. 
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lt]*UxiTED  States  Life  Insurance  Company  *Rodebick  Lean  Manufactubino  Company, [ft 4 

IN  THE  Cmr  OP  New  Yobk,  Plaintiff  in  Plaintiff   in   Error,  v.   Reinhabt  Kuel- 

Error,  v.  Habby  Spinks.     [No.  446.]  ling.     [No.  654.] 

In  Error  to  the  Court  of  Appeals  of  the  in  Error  to  the  Supreme  Court  of  the 

SUte  of  Kentucky.  State  of  New  York. 

See  same  case  helow,  29  Ky.  L.  Rep.  960,  ^^    Sardius  D.   Bentley  for  plaintiff  in 

13  L.R.A.   (N.S.)   1063,  96  S.  W.  889.  ^^^^^                                     ^           *^ 

Messrs.  \Vm.  Marshall  Bullitt,  Charles  E.  t. ,  '  «            ,y      ^r      u*    *      ^  <     j  ^i.  *. 

_.,                 jTu/^rivi*        !•*•«  Mr.  Eugene  Van  Voorhis  for  defendant  m 

Patterson,  and  John  G.  Carlisle  for  plaintiff  ^ 

'^  error. 

*°MeMrs.  J.  H.  Hazelrigg  and  L.  J.  Craw-  ^^^^^^  ^^>  ^»08.     Per  Curiam:     Writ  of 

ford  for  defendant  in  error.  «rror  dismissed  for  the  want  of  jurisdiction. 

March  2,  1908.     Dismissed  for  the  want  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Daugh- 

of  jurisdiction.  try,  138  U.  S.  303,  34  L.  ed.  964,  11  Sup. 

Ct.  Rep.  306;    Fisk  v.  Henarie,   142   U.  S. 

Nobthwestebn   Elevated    Railboad   Com-  459,  35  L.  ed.  1080,  12  Sup.  Ct.  Rep.  207; 

PANT,    Plaintiff    in    Error,    v.    Peabodt  McDonnell  v.  Jordan,  178  U.  8.  229,  44  L. 

Coal  Company  et  al.     [No.  660.]  ed.  1048,  20  Sup.  Ct.  Rep.  886;  Pennsylva- 

In   Error  to  the  Supreme  Court  of  the  nia  Co.  v.  Bender,  148  U.  S.  255.  37  L.  ed. 

State  of  Illinois.  441^  13  g^p    ^^    p^p    591.  j^  Pennsylva- 

See  same  case  below,  230  111.  214,  82  N.  ^.^  ^    137   ^    g    451^  34  l.  ed.  738,   11 

^'\?'\x              A    rr  '  U4.  t        1  •  ^wr  -  Sup.  Ct.  Rep.  141;   Wilson  v.  North  Caro- 

Mr.   Clarence  A.  Kn.ght  for  plaintiff  in  J    ^^^  ^/g                    ^^  ^  ^  3       3 

Tor. 

Mr.  Horace  Kent  Tenney  for  defendants  ^®  ^"P*  ^^  ^P-  *^^- 
in  error. 

March  2,  1908.    Dismissed  for  the  want  

of  jurisdiction. 

JoHx  Boyd,  Plaintiff  in  Error,  ▼.  State  op  rxchabd  H.  Field  et  ux..  Plaintiffs  in  Ep- 

Texas.     I^o-  ^51.]            ^  ^  .    .     ,    ,  ror,   v.   Babbeb   Asphalt   Paving   Com- 

In   Error  to  the  Court  of  Criminal  Ap-  pant  et  al      FNo    1651 

peals  of  the  State  of  Texas.  t     t?          ^     }i.     v            r^*^  r>     ^     m 

S^  same  case  below   (Tex.  Crim.  App.)  .  '»  f'T.u***^*''!  ^*1!"  ^'^  ^*'"^  "' 

96  S   W    1079  Appeals  of  the  State  of  Missouri. 

Mr.  H.  M.  Garwood  for  plaintiff  in  error.  M'-   Ric^*r<*  H.   Field   for   plaintiffs   in 

Mr.  Robert  V.  Davidson  for  defendant  in  error, 

error.  Mr.  W,  C.  Scarritt  for  defendants  in  er- 

March  9,   1908.     Per  Curiam:     Writ  of  ror. 

error  dismissed  for   the  want  of  jurisdic-  March  16,  1908.     Per  Curiam:     Writ  of 

tion.    Leeper  v.  Texas,  139  U.  S.  462,  36  L.  error  dismissed  for  the  want  of  jurisdiction, 

ed.  226,   11   Sup.  Ct.  Rep.  577;  Duncan  v.  Missouri,  K.  ft  T.  R.  Co.  v.  Elliott,  184  U. 

Missouri,  162  U.  S.  377,  382,  38  L.  ed.  485,  g.  530,  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446; 

487.  14  Sup.  Ct.  Rep.  670;  Gibson  v.  Missis-  gayward  v.  Denny,  168  U.  S.  180,  39  L.  ed. 

sippi,     162    U.    S.    5«5'^590,    40    L     ed.  g^j    jg  g        ^t.  Rep.  777;  Cockran  Oil  ft 

1076,  108      16  Sup.  Ct^  Rep.  904;  Allen  v.  development   Co.   v.   Amaudet,    199    U.   8. 

Georgia,  166  U.  S.  138,  41  L.  ed.  949,  17  ,„     -!,  •       j    ,^0    oo  o         n*    -d        At 

8up.  Ct.  Rep.  526;   Brown  v.  New  Jei;«.y,  Jf^;  ««  L.  ed.   143,  26  Sup.  Ct.  Rep    41; 

176  U.  S.  172,  44  L.  ed.  119,  20  Sup.  Ct.  ^'"*^»^  ^  ^»  .  Co.  v.  McGrew,  188  U    S. 

Rep.    77;    Layton   v.   Missouri,   187    U.   S.  291,  47  L.  ed.  480,  63  L.R.A.  33,  23  Sup. 

356,  47  L.  ed.  214,  23  Sup.  Ct.  Rep.  137;  Ct-  Rep-  375;  San  Francisco  v.  Itsell,  133 

Rogers  v.  Peck,   199  U.  S.  425,  50  L.  ed.  U.  S.  65,  33  L.  ed.  570,  10  Sup.  Ct.  Rep. 

266.  26  Sup.  Ct  Rep.  87.  241. 
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OsoERN  H.  Wilson,  Plaintiff  in  Error,  y. 

£rie   Railroad    Ck>MPANT   et   al.      [Na 

247.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

Messrs.  Charles  Koonce,  Jr.,  and  E.  H. 
Moore  for  plaintiff  in  error. 

Mr.  William  E.  Cushing  for  defendants  in 
error. 

March  23,  1908.  Dismissed  for  the  want 
of  jurisdiction. 


[541] •Ex  parte:     In  the  Matter  of  Michael 
Crarchilo,    Petitioner.     [No.    — ,    Orig- 
inal.] 
Motion  for  leave  to  file  petition  for  Writ 

of  Mandamus. 

Messrs.  James  K.  Jones  and  William  J. 

Stone  for  petitioner. 
April  6,  1908.     Denied. 


Ex  PARTE:     In  the  Matter  of  Michael 
Crarchilo,    Petitioner.     [No.   — ,    Origi- 
nal.] 
Motion  for  leave  to  file  petition  for  Writ 

of  Prohibition. 

Messrs.  James  K.  Jones  and  William  J. 

Stone  for  petitioner. 
April  6,  1908.     Denied. 


Ex  PARTE:     In  the  Matter  of  Smokeless 

Fuel     Company,     Petitioner.      [No.    — , 

Oripfinal.] 

Motion  for  leave  to  file  petition  for  a  Writ 
of  Mandamus. 

Messrs.  Alexander  H.  Sands,  Wm.  L.  Roy- 
all,  and  Geo.  Bryan  for  petitioner. 

April  13.  1908.    Denied. 


Thomas  M.  Fields,  Appellant,  v.  Charles 
E.  Haddox,  Warden,  etc.     [No.  563.] 
Appeal    from    the   District   Court  of   the 
United  States  for  the  Northern  District  of 
West  Virginia. 

Messrs.   Frank  J.  Hogan,  Henry  E.   Da- 
vis, and  .John  C.  Git  tings  for  appellant. 

The  Attornev  General  and  the  Solicitor 
General  for  appellee. 

April  13,  1908.  Per  Curiam:  Final  or- 
der affirmed  with  costs.  Fields  v.  TTnited 
Statos,  205  r.  S.  292,  51  L.  ed.  807,  27  Sup. 
Ct.  Rep.  543,  denying  appeal  from  27  App. 
D.  r.  433:  Re  Eckart,  160  l-.  S.  481,  41  L. 
ed.  1085.  17  Sup.  Ct.  Rep.  638:  Re  Coy.  127 
U.  S.  731,  32  L.  ed.  274,  8  Sup.  Ct*  Rep. 
1263. 
•  1ft 


Charles  W.  Huntxb  et  aL,  Petitioners,  ▼. 

Rerecca  a.  Johnson  et  al.     [No.  199.] 

On  a  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit. 

See  same  case  below,  77  C.  C.  A.  359,  147 
Fed.  133.  , 

Messrs.  L.  P.  Berry,  James  K.  Jones,  and 
A.  B.  Shafer  for  petitioners. 

No  appearance  for  respondents. 

*April  20,  1908.  Decree  of  United  State8[54S] 
Circuit  Court  of  Appeals  reversed  with 
costs,  and  decree  of  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas  affirmed  with  costs,  and  cause  re- 
manded to  that  court.  Ballard  v.  Hunter, 
204  U.  S.  241,  51  L.  ed.  461,  27  Sup.  Ct. 
Rep.  261. 


Savings  Deposit  Bank  A  Tbust  Company 
OP  Elyria,  Ohio,  Appellant,  v.  Nathan 
LoESEB,  Trustee  of  the  Estate  of  Cassie 
L.  Chadwick,  Bankrupt.  [No.  171.1 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

See  same  case  helow,  78  C.  C.  A.  597.  148 
Fed.  976. 

Messrs.  W.  W.  Boynton  and  John  C.  Hale 
for  appellant. 

Messrs.  Frederick  L.  Taft,  Charlef*  P. 
Hine,  Amos  Burt  Thompson.  Nathan  Loe- 
ser,  and  C.  K.  Arten  for  appellee. 

April  27,  1908.  Per  Curiam:  Appeal 
dismissed  for  the  want  of  jurisdiction. 
Chapman  v.  Bo  wen,  207  U.  S.  89.  ante.  116, 
28  Sup.  Ct.  Rep.  32;  and  see  First  Nat 
Bank  v.  King,  186  U.  S.  202,  46  L.  ed.  1127, 
22  Sup.  Ct.  Rep.  899;  General  Order  in 
Bankruptcy,  35. 


James  S.  Yeates,  Appellant,  v.  Geobge  B. 
RoBERSON,   Sheriff,   etc.     [No   680.1 
Appeal   from   the   District  Court  of  the 

United  States  for  the  Southern  District  of 

Georgia. 
Mr.  John  Randolph  Cooper  for  appellant 
Mr.  John  C.  Hart  for  appellee. 
May  4,  1908.     Final  order  affirmed. 


Chables    C.    May,    Petitioner,    v.    Uxfted 

States.     [No.  571.] 

Petition  for  a  Writ  of  Certiorari  to  •tlie(54S) 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  157  Fed.  1. 

Messrs.  C.  S.  Voorliees  and  Reese  H. 
Voorhees  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  5^n- 
ford  for  respondent. 

March  2,  1908.    Denied. 
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Wallace  P.   Cook   et  al.,   Petitioners,  t. 

Timothy  Foley  et  al.    [No.  690.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  81  C.  C.  A.  237,  162 
Fed.  41. 

Mr.  George  P.  Wilson  for  petitioners. 

Mr.  Harris  Richardson  for  respondents. 

March  2,  1908.    Denied. 


Mbs.  Annie  E.  Penman,  Petitioner,  v.  St. 
Paul  Fibe  &  Marine  Insurance  Com- 
pany.    [No.  598.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Messrs.  Frederic  D.  McKenney  and  A.  J. 

Truitt  for  petitioner. 

Mr.  W.  K.  Jennings  for  respondent. 
March  2,  1908.    Granted. 


J.  H.  Friday  et  al.,  Petitioners,  v.  Hall  ft 
Kaul  Company.     [No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Richard  A.  Ford  for  the  petitioners. 

March  2,  1908.     Granted. 


W.  D.  MuNSON,  Petitioner,  v.  Standard 
Marine  Insurance  Company  (Limit- 
ed).    [No.  601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  156  Fed.  44. 
Messrs.  Eugene  P.  Carver  and  G.  Philip 
Wjndnrr  for  petitioner. 
14]     Messrs.  James  Emerson  ^Carpenter,  Sam 
uel    Park,  and  James  K.   Symmers  for  re- 
spondent. 

March  2,  1908.    Denied. 


Franklin      H.      Seeley,      Petitioner,     v. 

Blanciie  Lowe  Seeley.     [No.  612.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  30  App.  D.  C.  191. 

Messrs.  Barry  Mohun  and  H.  Prescott 
Gatley  for  petitioner. 

No  opposition. 

March  2,  1908.    Denied. 
5S  li.  ed. 


Emius  Saxlbhker,  Petitioner,  v.  Edward 

Wagner  et  al.     [No.  632.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Arthur  V.  Briesen,  Antonio 
Knauth,  and  Frank  F.  Reed  for  petitioner. 

Mr.  Walter  F.  Murray  for  respondents. 

March  2,  1908.     Denied. 

March  23,  1908.  Order  set  aside,  and  writ 
granted. 


Colorado     A     Northwestern     Railroad 

Company,  Petitioner,  v.  United  States. 

[No.  634.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  15  L.R.A.(N.S.) 
167,  157  Fed.  321. 

Messrs.  E.  E.  Whitted  and  John  L.  Thom- 
as for  petitioner. 

No  opposition. 

March  2,  1908.    Denied. 


George  C.  Locklin  et  al.,  Petitioners,  y. 

George  H.  Buck.     [No.  637.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  159  Fed.  434. 

Messrs.  Otto  Raymond  Barnett,  Ernest 
Wilkinson,  and  Samuel  T.  Fisher  for  peti- 
tioners. 

Mr.  Wm.  P.  Martin  for  respondent. 

March  2,  1908.    Denied. 


•Rickey  Land  &  Cattle  Company, Petition- [54ft] 
er,   V.   Miller   &    Lux    [No.   646] ;    and 
Rickey  Land  &  Cattle  Company,  Peti- 
tioner, V.  Henry  Wood  et  al.     [No.  653]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Mr.  Frederic  D.  McKenney  for  petitioner. 
Mr.  W.  B.  Treadwell  for  Miller  &  Lux. 
No  counsel  for  Wood  et  al. 
March  9,  1908.    Granted. 


Harper  M.  Orahood,  Petitioner,  v.  Arthub 
M.  Eppbtein,  Trustee.     [No.  619.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  156  Fed.  42. 
Mr.  Harvey  Riddell  for  petitioner. 
Messrs.  Simon  Wolf  and  Myer  Cohen  for 

respondent. 
March  9,  1908.    Denied. 
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Oct.  Tbbm. 


Cbntbal  Ck>AL  k  Coke  Cokpant,  Petition- 
er, V.  Doc  W.  Sutton.     [No.  613.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Mr.  Holmes  Conrad  for  petitioner. 
Mr.  N.  W.  Finley  for  respondent. 
March  9,  1908.    Denied. 


Henson   Collieb,  Petitioner,  v.  MissouBi, 

Kansas,   &   Texas   Railway   Cohpant. 

[No.  646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  157  Fed.  347. 

Mr.  William  Warner  for  petitioner. 

Mr.  Geo.  P.  B.  Jackson  for  respondent. 

March  9,  1908.    Denied. 


ScBUoos,    Vandebvoobt,    &    Babnet    Dbt 

Goods   Company,    Petitioner,    v.    United 

States.     [No.  636.] 
[546]     *Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  156  Fed.  940. 

Mr.  Everit  Brown  for  petitioner. 

The  Attorney  General  and  the   Solicitor 
General  for  respondent. 

March  16,  1908.    Denied. 


Edgar  E.  Heavenrich,  Trustee,  etc.,  Peti- 
tioner. V.  Carrie  W.  Haley.  [No.  659.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  »ame  case  below,  158  Fed.  74. 
Mr.  Bernard  B.  Selling  for  petitioner. 
Mr.  Alex.  J.  Groesbeck  for  respondent. 
March  23,  1908.     Denied. 


J.  WiLixox  Brown  et  al..   Petitioners,  v. 

VViLLMORE  Coal  Company.     [No.  656.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  82  C.  C.  A.  295,  153 
Fed.  143. 

Mr.  John  G.  Carlisle  for  petitioners. 

Messrs.  John  G.  Johnson  and  W.  H.  Rup- 
pel  fur  respondent. 

April  6,  1908.    Denied. 


Mason  Williams,  Trustee,  etc..  Petitioner, 

V.  National  Bank  of  Commerce  of  St. 

Louis,  Mo.     [No.  668.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  159  Fed.  615. 

Mr.  Edwin  C.  Brandenburg  for  petitioner. 

Mr.  Charles  W.  Ogden  for  respondent. 

April  6,  1908.     Denied. 


*J.  T.  WooDWABD,  Petitioner,  v.  Jaicbs  D.[S4f] 

Davidson  et  al.     [No.  669.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  156  Fed.  916. 

Messrs.  George  R.  Peck,  H.  H.  Field,  and 
E.  C.  Hughes  for  petitioner. 

Mr.  Edward  Brady  for  respondents. 

April  6,  1908.    Denied. 


Eva    T.    Brough    et    al.,    Petitioners,    T. 

Charles  K.  Seymour.     [No.  675.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Presley  K.  Ewing  for  petitioners. 

Messrs.  Roger  W.  Butterfield  and  Wil- 
lard  F.  Keeney  for  respondent. 

April  6,  1908.    Denied. 


Robert  H.  Kobubch,  Petitioner,  v.  Wil- 
liam U.  Hand,  Trustee,  etc.  [No.  678.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  156  Fed.  660. 
Mr.  James  L.  Hopkins  for  petitioner. 
Messrs.  E.  C.  and  F.  W.  Brandenburg  for 

respondent. 

April  6,  1908.     Denied. 


LUTCHER  &  MoORE  LUMBEB  COMPANY  et  al., 

Petitioners,  v.  William  H.  Knight  et  al. 

[No.  GG5.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  A.  P.  Pujo  for  petitioners. 

No  appearance  for  respondents. 

April  6,  1908.    Granted. 


E.  H.  McCutciiex  &  Co.  et  al.,  Petition- 
ers, V.  A.  N.  Bort.     [No.  681.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  -57  Fed.  182. 
Mr.  Elbert  H.  Hubbard  for  petitioners. 
No  appearance  for  respondent. 
April  13,  1908.     Denied. 


•Armand   Sen  moll.   Petitioner,   v.   United[54S1 

States.    [No.  684.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  157  Fed.  1005. 

Messrs.  W.  Wickham  Smith  and  John  K. 
Maxwell  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

April  13,  1908.     Denied. 
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BoBEBT  DOLLAE  et  sl.,  Petitioners,  T.  St. 
Paxtl  Fire  Sl  Marine  Insurance  Com- 
pany et  al.     [No.  685.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Messrs.  Charles  Page,  E.  J.  McCutohen, 

and  Samuel  Knight  for  petitioners. 

Mr.  Walter  H.  Robinson  for  respondents. 
April  13,  1908.    Denied. 


WiLUAM  Porter  Davis,  Jr.,  Trustee,  etc., 
Petitioner,  t.  B.  Crompton  et  al.,  as 
Crompton-Thater  Loom  Co.  [No.  587.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

See  same  case  below,  158  Fed.  735. 
Mr.  Samuel  W.  Cooper  for  petitioner. 
Mr.  Wm.  A.  Carr  for  respondents. 
April  20,  1908.    Denied. 


Village  of  Saratoga  Springs  et  al..  Peti- 
tioners, V.  Cameron  Septic  Tank  Com- 
pany.    [No.  688.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  159  Fed.  453. 
Messrs.  Charles  I*.  Sturtevant  and  Mel- 
ville Church  for  petitioners. 

Mr.  Livingston  Gifford  for  respondent. 
April  20,  1908.    Denied. 


Frank  T.  W.  Palmer,  Petitioner,  v.  For- 

DTCE  ix.  Bradley  et  al.     [No.  691.] 
19]     Petition  for  a  Writ  of  Certiorari  *to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  83  C.  C.  A.  231,  154 
Fed.  311. 

Messrs.  John  Barton  Payne  and  John  J. 
Lordan  for  petitioner. 

Messrs.    John    J.    Herrick   and   John   P. 
Wilson  for  respondents. 

April  20,  1908.    Denied. 


New  York,  New  Haven,  k  Hartford  Rail- 
road Company,  Petitioner,  v.  The  Steam- 
ship "Werdenfels,"  etc.     [No.  693.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  158  Fed.  1023. 
Messrs.  James  J.  Macklin  and  LaRoy  8. 
Gove  for  petitioner. 

Mr.  Charles  C.  Burlingham  for  respond- 
ent. 

April  20,  1908.    Denied. 
§1  Ij,  ed. 


George  B.  Christie  et  al.,  Petitioners,  v. 

Fane  Steamship  Company.     [No.  701.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  159  Fed.  648. 

Mr.  Duane  £.  Fox  for  petitioners. 

Messrs.  J.  D.  Rouse,  Wm.  Grants  and 
Wm.  B.  Grant  for  respondent. 

April  20,  1908.    Denied. 


GusTAT  Holmgren,  Petitioner,  v.  United 

States.     [No.  718.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  Heber  J.  May  in  behalf  of  Mr.  Wil- 
liam  M.  Madden  for  the  petitioner. 

The  Solicitor  General  for  the  respondent. 

April  27,  1908.    Granted. 


Board  of  County  Commissioners  of  Free- 
born County,  Minn.,  Petitioner,  v.  In- 
terstate Drainage  and  Investment  Co. 
[No.  647.] 
Petition  for  a  *Writ  of  Certiorari  to  the[560] 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  158  Fed.  270. 
Mr.  Norman  E.  Peterson  for  petitioner. 
Mr.  Thomas  D.  Healy  for  respondents 
April  27,  1908.    Denied. 


Victor    A.    Cook,    Petitioner,    v.    Mosil^ 

Jackson,    Sl    Kansas    City    Railroad 

Company.    [No.  692.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Hannis  Taylor  for  petitioner. 

Messrs.  Wm.  H.  Mcintosh  and  Jos.  CL 
Rich  for  respondent. 

April  27,  1908.    Denied. 


Martin  W.  Stewart  et  al..  Petitioners,  v. 

Board  of  Trustees   of  Park   College 

et  al.     [No.  717.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  156  Fed.  773. 

Mr.  W.  B.  C.  Brown  for  petitioners. 

Mr.  Henry  L.  Alden  for  respondents. 

April  27,  1908.    Denied. 
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Oct.  Ti^ic, 


HvGiENio  Chemical  Company  et  al.,  Peti- 
tioners,  V.   RuMFOBD   Chemical  Wobks. 
[No.  699.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the   Second  Circuit. 

Messrs.  Willard  Parker  Butler  and  Edwin 

T.   Kice  for   petitioners. 

^lessrs.  Philip  Mauro  and  C.  A.  L.  Massie 

for  respondent. 

May  4,  1908.     Granted. 


Gbeen  County,  Kentucky,  Petitioner,  v. 
Maby  Amis  Quinlan,  Executrix,  etc. 
[No.  714];  and  Gbeen  County,  Ken- 
tucky, Petitioner,  v.  John  Thomas's  Ex- 
ecutor et  al.  [No.  716.] 
Petitions  for  Writs  of  Certiorari  to  the 
[551] United  *States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.   Ernest  Macpherson  for  petitioner, 
^fessrs.    Edmund   F.   Trabue,    George   Du 
Relle,  and  Attilla  Cox,  Jr.,  for  Quinlan,  ex- 
ecutrix. 

Mr.  Alex.  Pope  Humphrey  for  Thomas's 
executor  et  al. 

May  4,  1908.    Granted. 


United    States    Petitioner,    v.    John    W. 

Dickinson.     [No.  731.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Mr.  Asa  P.  French  for  petitioner. 

Messrs.  Frank  W.  Hackett  and  Samuel  L. 
Powers  for  respondent. 

May  4,   1908.     Granted. 


G.  &  C.  Mebbiam  Company,  Petitioner,  v. 

George  W.  Ogilvie.     [No.  719.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  159  Fed.  638. 

Messrs.  Charles  N.  Judson,  Wm.  B.  Hale, 
and  Frank  F.  Reed  for  petitioner. 

No  appearance  for  respondent. 

May  4,  1908.     Denied. 


Gbace  Gleason  et  al..  Petitioners,  v.  Dela- 

WABE,  Lackawanna,   &  Westebn  Rail- 

BOAD  Company.     [No.  726.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  159  Fed.  383. 

Mr.  John  W.  Griggs  for  petitioners. 

Mr.  John  G.  Johnson  for  respondent. 

Ma^  4,  2908.     Denied. 
0Sa 


Lemebt    S.    Cook,    Petitioner,    v.    United 

States.     [No.  732.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  159  Fed.  919. 

Mr.  A.  M.  Imbrie  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

May  4,  1908.     Denied. 


•Adolfo  Sixto,  Plaintiff  in  Error,  v.'  Lau-[55I1 

BEANO  Sabbia.     [No.  186.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Uico. 

Mr.  N.  B.  K.  Pettingill  for  plaintiiT  in 
error. 

Mr.  Frederic  D.  McKenney  for  defendant 
in  error. 

March  2,  1908.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiff  in  error. 


Geobge  L.  Steabns,  Appellant,  v.   Leo  V. 

Younowobth,  United  States  Marslial,  etc. 

[No.  619.] 

Appeal  from  the  Circuit  Court  of  tlio 
United  States  for  the  Southern  District  of 
California. 

Mr.  Will  D.  Gould  for  appellant. 

The  Attorney  General  and  the  Solicitor 
General  for  appellee. 

March  9,  1908.  Final  order  reversed  with 
costs,  and  cause  remanded  with  directions 
to  discharge  the  petitioner,  without  preju- 
dice to  a  renewal  of  the  application  to  re- 
move, on  confession  of  error,  and  motion  of 
Mr.  Solicitor  General  Hoyt  for  the  appel- 
lee. 


Joseph  J.  Slocum  et  al..  Trustees,  et  al.. 

Appellants,     v.     United     States.     [No. 

145.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  71  C.  C.  A.  404.  140 
Fed.  65. 

Messrs.  A.  B.  Browne  and  Alex.  Britton 
for  appellants. 

The  Attorney  General  for  appelliH*. 

March  9,  1908.  Dismissed,  on  motion  of 
Mr.  A.  B.  Browne,  for  the  appellants. 


John  C.  Wands  et  al.  v.  Wabash    Rail- 

BOAD  Company  et  al.     [No.  172.] 

On  a  certificate  from  the  United  States 
Circuit  *Court  of  Appeals  for  the  Eighth  [Sftt] 
Circuit. 

Mr.  Paul  Bakewell  for  Wands  et  al. 

Messrs.  Chas.  C.  Linthicum  and  Otto  R. 
Barnett  for  railroad  company  et  al. 

March  9,  1908.  Request  of  the  United 
States  circuit  court  of  appeals  for  the 
eighth  circuit  for  leave  to  withdraw  certifi- 
cate herein  granted,  and  case  stricken  from 
the  docket. 

909  U.  S. 


1907. 


Mbmoranoum  Cabu. 


653,  554 


Andebsoh  Gbat,  Appellant,  t.  Equitable 

MoBTOAQB   Company   of   Kansas   City, 

Mo.,  et  al.    [No.  276.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kansas. 

Mr.  Thomas  F.  Doran  for  appellant. 

No  appearance  for  appellees. 

March  13,  1908.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


L.  Lechengeb  et  al.,  PlaintifTs  in  Error,  v. 

Mebchants'  National  Bank  of  Hous- 
ton et  al.     [No.  200.] 

In  Error  to  the  Court  of  Civil  Appeals  of 
the  First  Supreme  Judicial  District  of  the 
State  of  Texas. 

See  same  case  below  (Tex.  Civ.  App.)  96 
8.  W.  638. 

Messrs.  Edgar  Watkins,  Frank  G.  Jones, 
and  Jas.  A.  Baker  for  plaintiffs  in  error. 

Messrs.  A.  L.  Jackson,  John  W.  Parker, 
mnd  Hannis  Taylor  for  defendants  in  error. 

March  19,  1908.  Dismissed  with  costs, 
per  stipulation. 


Edgab  Jadwin  et  al.,  PlaintifTs  in  Error, 
V.  State  of  Texas.     [No.  17.] 
In  Error  to  the  Court  of  Civil  Appeals  of 

the  First  Supreme  Judicial  District  of  the 

State  of  Texas. 

Se^  name  case  below  (Tex.  Civ.  App)  85 

8.  W.  490. 

The   Attorney   General    for   plaintiffs    in 

error. 

Mr.  Robert  V.  Davidson  for  defendant  in 

error. 

April  13,  1908.     Dismissed  with  costs,  on 

motion  of  Mr.   Solicitor  General  Hoyt  for 

the  plaintiffs  in  error. 


( 4] 'Pacific  Express  Company  et  al.,  Plaintiffs 
in  Error,  v.  M.  W.  Needham.  [No.  239.] 
In  Error  to  the  Court  of  Civil  Appeals  of 

the  Third  Supreme  Judicial  District  of  the 

State  of  Texas. 

6S  li.  ed. 


Mr.  J.  M.  McCormick  for  plaintiffs  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

April  15,  1908.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiffs  in  er- 
ror. 


George  H.  Penrosk,  Appellant,  v.  UiNiTED 

States.     [No.  291.] 

Appeal  from  the  Court  of  Claims. 

See  same  case  below,  42  Ct.  CI.  29. 

Messrs.  Henry  C.  Willcox  and  Frederic 
D.  McKenney  for  appellant. 

The  Attorney  General  for  appellee. 

April  20,  1908.  Dismissed  on  motion  of 
Mr.  Frederic  D.  McKenney  for  the  appel- 
lant. 


J.  N.  Seals,  Plaintiff  in  Error,  v.  State  of 

Georgia.    [No.  226.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Georgia. 

See  same  case  below,  126  Ga.  644,  55  8. 
E.  472. 

Messrs.  John  J.  Strickland  and  W.  A. 
Henderson  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

April  24,  1908.  Upon  suggestion  of  death 
of  plaintiff  in  error  by  Mr.  W.  A.  Hender- 
son, of  counsel  for  plaintiff  in  error,  case 
abated  and  Writ  of  Error  dismissed. 


Morris  Rosenfikld  et  al.,  Plaintiffs  in  Er- 
ror, v.  Commonwealth  of  Kkntuckt, 
by  T.  C.  Albritton,  Revenue  Agent.  [No. 
287.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

See  same  case  below,  29  Ky.  L.  Rep.  1179, 
96  S.  W.  1134. 
Mr.  John  Marshall  for  plaintiffs  in  error. 
Mr.  James  Breathitt  for  defendant  in  er- 
ror. 

April   27,   1908.     Dismissed   with   costs, 
per  stipulatioiL 
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THE  DECISIONS 


or  THI 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,  1907. 


[1]»EMPIRE  STATE  CATTLE  COMPANY,  W. 
E.  Waite,  E.  F.  Waite,  et  al.,  Petitioners, 

V. 

ATCHISON,     TOPEKA,     &     SANTA     Pfi 
RAILWAY  COMPANY.     (No.  178.) 


MINNESOTA  k  DAKOTA  CATTLE  COM- 
PANY, Petitioner, 

V. 

ATCHISON,  TOPEKA,  &  SANTA  PE  RAIL- 
WAY COMPANY.      (No.  179.) 

(See  S.  C.  Reporter's  ed.  1-21.) 

Trial  —  directed  verdict  —  peremptory 
instruction  —  snbseqnent  special  re- 
quests. 

1.  The  request  by  both  parties  for  per- 
emptory instructions  in  their  favor  does  not 
amount  to  a  submission  of  the  facts  to  the 
court,  so  as  to  exclude  the  right  of  the  plain- 
tiffs to  have  the  case  go  to  the  jury  in  ac- 
cordance with  subsequent  special  requests 
asked  on  their  behalf. 

Appeal  —  scope  of  review  —  directed  ver- 
dict. 

2.  The  review  by  an  appellate  court  of  the 
action  of  the  trial  court  in  giving  a  per- 
emptory instruction  in  favor  of  the  defend- 
ant after  denying  plaintiffs'  request  for  a 
peremptory  instruction  in  their  favor,  and 
their  subsequent  special  requests,  is  not  con- 
fined to  determining  whether  there  was  any 
support  in  the  evidence  for  the  inferences 
drawn  by  the  trial  court,  but  extends  to  de- 
termining whether  the  special  instructions 
ask^  were  rightly  refused  either  because  of 
their  inherent  unsoundness,  or  because,  in 
any  event,  the  evidence  was  not  such  as 
would  have  justified  the  court  in  submitting 
the  case  to  the  jury. 

Trial— directed  verdict. 

3.  A  peremptory  instruction  is  properly 
given  on  behalf  of  the  carrier  in  an  action 
against  it  to  recover  for  a  loss  to  a  shipment 
6S  li.  ed. 


of  cattle,  alleged  to  have  been  occasioned  b^ 
its  negligence,  where  the  undisputed  evi- 
dence is  of  such  a  character  as  would  make 
it  the  duty  of  the  court  to  set  aside  the 
verdict  if  the  case  had  been  given  to  the 
jury,  and  the  verdict  rendered  in  favor  of 
the  plaintiffs. 

Carriers  —  loss     to     freigtit—  Ciovitition 
from  route. 

4.  Deviation  by  a  carrier  of  live  stock 
from  the  usual  and  most  direct  route  be- 
cause of  a  washout  on  a  connectine  line,  and 
the  bad  condition  of  its  own  track,  will  not, 
in  the  entire  absence  of  all  negligence  in 
selecting  the  new  route,  which  is  as  reason- 
ably direct  as  is  available  under  existing 
conditions,  render  the  carrier  liable  for  a  loss 
occasioned  by  a  flood  at  a  point  on  such  new 
route. 

[Nos.   178,   179.] 

Argued  March   13,   16,   17,    1008.     Decided 

May  4,  1908. 

ON  WRITS  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  judgments 
which  aflSrmed  judgments  of  the  Circuit 
Court  for  the  First  Division  of  the  Judicial 
District  of  Kansas,  directing  a  verdict  in 
favor  of  the  carrier  in  an  action  against  it 
to  recover  for  loss  to  a  shipment.    Affirmed. 

See  same  case  below,  in  No.  178,  77  C.  C. 
A.  601,  147  Fed.  457;  in  No.  179,  77  C.  C. 
A.  607,  147  Fed.  463. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  S.  Botsford  and  R.  ES. 
Ball  argued  the  cause,  and,  with  Messrs. 
Buckner  F.  Deatherage  and  CMus  G.  Young, 
filed  a  brief  for  petitioners: 

The  trial  court  having  ruled  that  upon 
all  the  evidence  the  plaintiff  had  no  ease, 
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the  evidence  which  was  excluded  should  be 
considered  by  this  court,  with  the  evidence 
which  was  received.  The  plaintiffs  in  these 
cases  are  entitled  to  have  all  of  the  evi- 
dence in  the  record  considered,  the  evidence 
offered  by  plaintiffs  and  excluded  by  the 
court,  as  well  as  the  evidence  that  was  re- 
ceived. 

Union  P.  R.  Co.  v.  Harris,  12  C.  C.  A. 
602,  27  U.  S.  App.  450,  63  Fed.  800. 

The  court  should  have  submitted  the 
question  of  negligence  to  the  jury. 

Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  663,  2i  L.  od.  745,  749;  Union  P.  R. 
Co.  V.  McDonald.  152  U.  S.  2G2,  275,  38  L. 
ed.  434.  440.  14  Sup.  Ct.  Rep.  619;  Marande 
V.  Texas  &  P.  R.  Co.  184  U.  S.  173,  46  L. 
ed.  487,  22  Sup.  Ct.  Rep.  340. 

The  question  of  proximate  cause  was  also 
for  the  jury,  and  not  for  the  court;  and 
the  court  erred  in  not  submitting  it  to  the 
jury. 

Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  ed.  256,  9  Rose's  Notes 
(U.  S.)    125. 

Contributory  negligence  of  the  carrier 
renders  it  liable,  notwithstanding  the  act 
of  God  relied  on  by  it  as  the  cause. 

Livezey  v.  Pliifadelpliia.  64  Pa.  106,  3 
Am.  Rep.  578;  Helbling  v.  Allegheny  Ceme- 
tery Co.  201  Pa.  171,  50  Atl.  970;  Morrison 
v.  Davis,  20  Pa.  177,  57  Am.  Dec.  695; 
Williams  v.  Grant,  1  Conn.  487,  7  Am.  Dec. 
235:  VVallace  v.  Clayton,  42  Ga.  443;  Rich- 
mond &  D.  R.  Co.  V.  White,  88  Ga.  805,  15 
S.  E.  802;  Merritt  v.  Earle,  29  N.  Y.  116, 
86  Am.  Dec.  292;  Michaels  v.  New  York  C. 
R.  Co.  30  N.  Y.  570,  86  Am.  Dec.  415;  Bibb 
Broom  Corn  Co.  v.  Atchison,  T.  &  S.  F.  R. 
Co.  94  Minn.  269,  69  L.R.A.  509,  110 
Am.  St.  Rep.  361,  102  X.  W.  709;  Michigan 
C.  R.  Ci>.  V.  Curtis,  80  111.  324;  Wald  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  162  111.  545, 
35  L.R.A.  356,  53  Am.  St.  Rep.  332,  44  N. 
E.  888;  Blodgett  v.  Abbot,  72  Wis.  516,  7 
Am.  St.  Rep.  873,  40  N.  W.  491;  Nelson  v. 
Great  Northern  R.  Co.  28  Mont.  297,  72 
Pac.  651;  New  Brunswick  S.  B.  &  Canal 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697,  64 
Am.  Dec.  394;  Nashville  &  C.  R.  Co.  v. 
David,  6  Heisk.  261,  19  Am.  Rep.  594;  Mc- 
Oraw  V.  Baltimore  &  O.  R.  Co.  18  W.  Va. 
361,  41  Am.  Rep.  696;  Smith  v.  Western  R. 
Co.  91  Ala.  456,  11  L.R.A.  619,  24  Am.  St. 
Rep.  929,  8  So.  754;  Coosa  River  S.  B.  Co. 
v.  Barclay,  30  Ala.  127;  Nugent  v.  Smith, 
L.  R.  1  C.  P.  Div.  19,  423;  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  595;  5  Am.  &  Eng.  Enc. 
Law.  2d  ed.  p.  234;  Hutchinson,  Carr.  §§ 
181.  187,  188;  6  Enc.  PI.  &  Pr.  pp.  377-384; 
Strouss  V.  Wabash,  St.  L.  &  P.  R.  Co.  17 
FiU.  212;  Caldwell  v.  Southern  Exp.  Co.  1 
Flipp.  85,  Fed.  Cas.  No.  2,303;  Tompkins 
V.  inster,  Fed  Cas.  No.  14,087a;  Southern 
0SJ 


P.  Co.  ▼.  Schoer,  57  L.R.A.  707,  52  C.  C.  A. 
274,  114  Fed.  466;  Newport  News  k  M. 
Valley  Co.  v.  United  States,  9  C.  C.  A.  579, 
22  U.  S.  App.  145,  61  Fed.  488;  Clark  v. 
Barnwell,  12  How.  280,  13  L.  ed.  988;  Hol- 
laday  v.  Kennard,  12  Wall.  254,  20  L.  ed. 
390;  Gleeson  v.  Virginia  Midland  R.  Co.  140 
U.  S.  436,  35  L.  ed.  458,  11  Sup.  Ct.  Rep. 
859;  The  Majestic.  166  V.  S.  376,  386.  41 
L.  ed.  1039,  1043,  17  Sup.  Ct.  Rep.  597; 
Gratiot  Street  Warehouse  Co.  v.  Missouri, 
K.  &  T.  R.  Co.  124  Mo.  App.  545,  102  S. 
W.  11. 

The  deviation  of  the  cattle  to  Kansas 
City  was  both  wrongful  and  negligent.  If 
it  was  negligent, — wliich  was  a  question  for 
the  jur>', — the  company  was  liable  on  that 
ground.  If  the  cattle  were  safe  at  Strong 
City,  then  it  was  unnecessary,  and  there- 
fore wrongful;  and  if  wrongful,  the  defend- 
ant is  liable.  If  the  deviation  from  Strong 
City  to  Kansas  City  was  made  without  the 
consent  of  the  shippers,  then  it  was  wrong- 
ful, and  the  company  is  liable  on  that 
ground  alone. 

Crosby  v.  Fitch,  12  Conn.  423,  31  Am. 
Dec.  745;  Philadelphia  &  R.  R.  Co.  v.  Beck, 
125  Pa.  620,  11  Am.  St.  Rep.  924.  17  Atl. 
505;  Phillips  v.  Brigliam,  26  Ga.  (517.  71 
Am.  Dec.  227;  Georgia  R.  Co.  v.  Cole.  68 
Ga.  623;  Cassilay  v.  Young.  4  B.  Mon.  265. 
39  Am.  Dec.  605;  Sager  v.  Portsmouth,  S. 
&  P.  &  E.  R.  Co.  31  Me.  238,  50  Am.  Dec. 
659;  Little  Miami  R.  Co.  v.  Washburn.  22 
Ohio  St.  324;  American  Exp.  Co.  v.  Smith, 
33  Ohio  St.  511,  31  Am.  Rep.  561:  Brown 
&  H.  Co.  V.  Pennsylvania  Co.  63  Minn.  546, 
65  N.  W.  961;  Hedricks  v.  The  Morning 
Star,  18  La.  Ann.  353;  Hastings  v.  Pepper, 
11  Pick.  41;  Proctor  v.  Eastern  R.  Co.  105 
Mass.  612;  Galveston.  H.  &  H.  R.  Co.  v. 
Allison,  69  Tex.  193;  Johnson  v.  New  York 

C.  R.  Co.  33  N.  Y.  611.  88  Am.  Dec.  416; 
Goodrich  v.  Thompson,  44  X.  Y.  324:  Ma- 
ghee  V.  Camden  &  A.  R.  Transp.  Co.  45  N. 
Y.  514,  6  Am.  Rep.  124;  Keener  v.  Grand 
Trunk  R.  Co.  47  N.  Y.  525;  Robertson  t. 
National  S.  S.  Co.  14  N.  Y.  Supp.  313;  8. 

D.  Seavey  Co.  v.  Union  Transit  Co.  106  Wis. 
394,  82  N.  W.  286 ;  Alabama  A  V.  R.  Co.  v. 
Brichetto,  72  Miss.  891.  18  So.  421;  Louis- 
ville &  N.  R.  Co.  V.  Odil,  96  Tenn.  61,  54 
Am.  St.  Rep.  820,  33  S.  W.  611;  Merchants 
Despatch  Transp.  Co.  v.  Kahn.  76  111.  620; 
1  Am.  &  Eng.  Enc.  I.aw.  2d  ed.  p.  594;  6 
Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  426;  Hutch- 
inson, Carr,  H  190,  191 :  Lawson.  Bailments, 
«  127;  6  Cyc.  Ijiw  &  Proc.  p.  384;  Marsh 
v.  Union  P.  R.  Co.  3  McCrary,  236.  9  Fed. 
873;  Maryland  Ins.  Co.  v.  LeRoy.  7  Cranch, 
26,  3  L.  ed.  257;  Hostetter  v.  Park,  137  U. 
S.  30,  40,  34  L.  ed.  568,  572.  11  Sup.  Ct 
Rep.  1 ;  Constable  v.  National  S.  S.  Co.  154 
U.  S.  61,  61,  38  L.  ed.  P03,  909,  14  Sup.  Ct 
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Rep.  1062;  Texas  &  P.  R.  Co.  t.  Eastin 
(Tex.)  102  S.  W.  106. 

The  want  of  food  and  water  in  the  via- 
ducts where  the  cattle  were  driven  by  men, 
and  not  the  flood  considered  as  an  act  of 
God,  was  the  direct,  immediate,  and  proxi- 
mate cause  of  the  loss.  And  if  the  driving 
of  the  cattle  up  into  the  viaducts  was  made 
necessary  by  the  neglect  of  defendant  to 
drive  or  ship  the  cattle  up  out  of  the  val- 
ley, then  such  negligence  and  the  act  of 
driving  the  cattle  up  into  the  viaducts  were 
the  last,  efficient,  immediate,  and  direct 
cause  of  the  loss  and  damage.  Some  of  the 
authorities  agree  that,  where  human  agency 
containing  no  element  of  negligence  con- 
tributes to  produce  the  loss,  the  carrier  is 
not  excused  by  the  act  of  God. 

New  Brunswick  S.  B.  &  Canal  Transp.  Co. 
V.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394; 
The  Majestic,  166  U.  S.  376,  386,  41  L.  ed. 
1039,  1043,  17  Sup.  Ct.  Rep.  597;  Merritt  v. 
Earle,  29  N.  Y.  116,  86  Am.  Dec.  292; 
Michaels  v.  New  York  C.  R.  Co.  30  N.  Y. 
570*  86  Am.  Dec.  415;  Constable  v.  Na- 
tional S.  S.  Co.  154  U.  S.  66,  38  L.  ed.  911. 
14  Sup.  Ct.  Rep.  1062. 

Since  the  evidence  showed  negligence  on 
the  imrt  of  the  railway  eompany.  concur- 
rent with  the  act  of  God,  the  defendant  car- 
rier was  liable. 

Fentiman  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(Tex.  Civ.  App.)  98  S.  W.  939;  Gratiot 
Street  Warehouse  Co.  v.  Missouri,  K.  &  T. 
R.  Co.  124  Mo.  App.  545,  102  S.  W.  11; 
Alabama  G.  S.  R.  Co.  v.  Elliott  (Ala.)  0 
L.R.A.(N.S.)    1264.  43  So.  738. 

Messrs.  Sardine*  Lathrop  and  Robert 

Pun  lap  argued  the  cause,  and,  with  Messrs. 
William  R.  Smith  and  C.  Angevine,  filed  a 
brief  for  respondent: 

This  flood  at  Kansas  City  was  so  ex- 
traordinary, unprecedented,  and  sudden  in 
its  final  catastrophe  as  not  to  have  been  an- 
ticipated by  the  inhabitants  in  that  local- 
ity. 

Rodgers  v.  Missouri  P.  R.   Co.   75   Kan. 

222.  10  L.R.A.(N.S.)  658,  121  Am.  St.  Rep. 
416.  88  Pac.  885;  Lightfoot  v.  St.  Louis  & 
S.  F.  R.  Co.  126  Mo.  App.  532,  104  S.  W. 
483:  MoflTatt  Ck)mmi8aion  Co.  v.  Union  P. 
R.  Co.  113  Mo.  App.  544,  88  S.  W.  117. 

As  each  party  asked  for  a  peremptory  in- 
struction in  its  favor,  and  argued  and  sub- 
mitted such  instructions  together  to  the 
court,  and  the  court  determined  the  same. 
it  must  be  assumed  that  they  both  sub- 
mitted the  ease  to  the  court  to  find  the  facts 
npon  the  assumption  that  under  the  evi- 
dence there  was  only  involved  a  question  of 
law  as  to  liability  or  nonliability. 

Beuttell  V.  Magone,  157  U.  S.  154,  39 
L.  ed.  654,  15  Sup.  Ct.  Rep.  566;  Bankers' 
5S  li.  ed. 


Mut.  Casualty  Co.  v.  State  Bank,  80  C.  C. 
A.  32,  150  Fed.  78;  Defiance  v.  McGonigale, 
^0  C.  C.  A.  425,  150  Fed.  689;  Johnson  v. 
Chesapeake  &  O.  R.  Co.  91  Va.  171,  21  S. 
E.  238;  Insurance  Co.  of  N.  A.  v.  Wisconsin 
C.  R.  Co.  67  C.  C.  A.  300,  134  Fed.  798; 
Empire  State  Cattle  Co.  v.  Atchison,  T.  k 
S.  F.  R.  Co.  77  C.  C.  A.  601,  147  Fed.  459; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Sansom,  113 
Tenn.  683,  84  S.  W.  616;  Howell  v.  Wright, 
122  N.  Y.  667,  25  N.  E.  912. 

Moreover,  a  request  to  go  to  the  jury 
must  specifically  point  out  the  question  of 
fact  upon  which  its  judgment  is  desired.  It 
is  settled,  even  in  the  New  York  courts, 
whose  decisions  are  relied  upon  by  our  op- 
ponents, that  a  request  must  be  in  such 
form  that  the  judge  may  properly  charpre  in 
the  terms  of  the  request,  without  qualifica- 
tion. 

Carpenter  v.  Stilwell.  11  X.  Y.  79; 
Winchell  v.  Hicks,  18  N.  Y.  505 ;  Van  Akin 
V.  Caler,  48  Barb.  61 ;  Waters  v.  Marrin,  13 
Daly,  57. 

Therefore,  even  according  to  the  rule  of 
practice  in  the  New  York  courts,  whose  de- 
cisions are  relied  upon,  where  both  parties 
ask  for  the  direction  of  a  verdict  a  motion 
by  one  of  them  to  withdraw  his  request  and 
go  to  the  jury  on  the  case  in  general  will 
not  be  granted. 

Groves  v.  Acker,  85  Hun.  492,  33  N.  Y. 
Supp.  406. 

If  the  case  for  any  reason  was  rightly  de- 
cided by  the  trial  judge,  his  judgment  should 
not  be  disturbed  because  of  some  alleged 
error  of  practice  adopted  by  the  circuit 
court  of  appeals,  since  substantial  justice 
between  the  parties  has  been  done. 

West  V.  Camden,  135  U.  S.  508.  34  L.  ed. 
255,  10  Sup.  Ct.  Rep.  838. 

It  is  well  settled  in  the  Federal  courts 
that  it  is  the  duty  of  the  trial  judge  to  di- 
rect a  verdict  in  favor  of  a  party  when,  if 
the  verdict  as  rendered  by  the  jury  were 
against  such  party,  it  would  be  the  duty  of 
the  court  to  set  the  same  aside  and  grant 
a  new  trial;  and  that  the  court  may  with- 
draw a  case  from  the  jury  altogether  and 
direct  a  verdict  for  the  plaintiflf  or  for  de- 
fendant, as  the  one  or  the  other  may  be 
proper,  where  the  evidence  is  undisputed  or 
of  such  a  conclusive  character  that  the 
court,  in  the  exercise  of  a  sound  judicial 
discretion,  would  be  compelled  to  set  HMide 
a  verdict  in  opposition  to  it. 

Southern  P.  Co.  v.  Pool,  160  V.  8.  440, 
40  L.  ed.  486,  16  Sup.  Ct.  Rep.  338;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.  27  L. 
R.  A.  583,  11  C.  C.  A.  253,  24  U.  S.  App.  7, 
63  Fed.  400;  Christensen  v.  Metropolitan 
Street  R.  Co.  70  C.  C.  A.  657,  137  Fed.  708; 
Marande  v.  Texas  &  P.  R.  Co.  184  V.  S. 
101,  46  L.  ed.  495,  22  Sup.  Ct.  Rep.  340; 
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Bofwdiieh  t.  Boston,  101  U.  S.  18,  26  L.  ed. 
980;  Patton  t.  Texas  &  P.  R.  Go.  179  U.  S. 
658,  45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275.      , 

An  inference  of  negligence  cannot  be 
based  on  a  presumption,  or  on  speculation 
or  conjecture. 

Leonard  v.  Miami  Min.  Co.  78  G.  C.  A. 
517,  148  Fed.  827;  Pennsylvania  R.  Go.  v. 
McCaflfrey,  79  C.  G.  A.  224,  149  Fed.  404. 

Many  cases  might  be  cited  in  which  this 
court  determined  that,  as  but  one  inference 
could  reasonably  be  drawn  from  the  evi- 
dence, the  defendant  in  the  case  involved 
was  not  guilty  of  negligence  as  a  matter  of 
law. 

District  of  Columbia  v.  Moulton,  182  U. 
S.  676,  679,  45  L.  ed.  1237,  1239,  21  Slip. 
Ct.  Rep.  840;  Randall  v.  Baltimore  k  O.  R. 
Co.  109  U.  S.  478,  482,  27  L.  ed.  1003,  1005, 
3  Sup.  Ct.  Rep.  322;  Elliott  v.  Chicago,  M. 
&  St.  P.  R.  Co.  150  U.  S.  245,  246,  37  L. 
ed.  1068,  1070.  See  also  Metropolitan  R. 
Co.  V.  Jackson,  L.  R.  3  App.  Gas.  193,  14 
Sup.  Ct.  Rep.  85;  Charnock  v.  Texas  k  P. 
R.  Co.  194  U.  S.  432,  438,  48  L.  ed.  1057, 
1069,  24  Sup.  Ct.  Rep.  671. 

The  question  of  proximate  cause  becomes 
a  question  of  law  where  the  causal  connec- 
tion of  defendant's  alleged  negligence  with 
the  loss  or  damage  complained  of  is  evi- 
dently not  proximate. 

Goodlander  Mill  Co.  v.  Standard  Oil  Go. 
supra;  Southern  P.  Co.  v.  Yeargin,  48  C.  C. 
A.  497,  109  Fed.  444;  Seymour  v.  Union 
Stock  Yards  k  Transit  Co.  224  111.  579,  79 
N.  E.  950. 

The  question  whether  there  was  any 
wrongful  deviation  from  any  instructions  of 
the  plaintiffs,  or  from  any  contract  of  the 
defendant,  was  also  a  question  of  law  for 
the  court. 

Crosby  ▼.  Fitch,  12  Conn.  410,  31  Am. 
Dec.  745. 

In  passing  on  the  ruling  of  the  trial  court 
in  directing  a  verdict  for  defendant,  it  would 
not  be  proper  to  consider  evidence  or  testi- 
mony which  was  stricken  out  or  not  ad- 
mitted by  the  court,  as  the  rulings  in  that 
respect  could  only  be  considered  under  sepa- 
rate and  distinct  assignments,  in  accord- 
ance with  the  rules  of  the  circuit  court  of 
appeals  and  of  this  court. 

Van  Stone  v.  Stillwell  k  B.  Mfg.  Co.  142 
U.  S.  128,  35  L.  ed.  961,  12  Sup.  Ct.  Rep. 
181 ;  Supreme  Council,  C.  K.  A  v.  Fidelity 
k  C.  Co.  11  C.  C.  A.  98,  22  U.  S.  App.  439, 
63  Fed.  48. 

The  direct  and  proximate  cause  of  the 
damage  complained  of  was  this  flood.  It 
was  the  efficient  and  dominating  cause  of 
the  damage,  the  causa  sine  qua  non, 

.Etna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  130, 
131.  24  L.  ed.  398.  399. 

^  ^'ability  for  negligence  depends  on  the 
0S4 


probability  of  the  consequences  complained 
of, — that  is,  its  capability  of  being  foreseen 
by  a  reasonable  man.  A  party  is  usually 
held  liable  for  those  consequences  which 
usually  flow  from  his  act  or  omission,  and 
which  as  a  reasonable  man,  in  the  light  of 
the  circumstances  surrounding  him,  he  may 
foresee  as  likely  to  result  from  such  act  or 
omission.  The  doctrine  of  proximate  and 
remote  cause  is  peculiarly  applicable  to, 
and  indeed  constitutes  a  part  of  the  defini- 
tion of,  negligence. 

Pollock,  Torts,  p.  36;  Daniel  ▼.  Metro- 
politan R.  Co.  L.  R.  5  H.  L.  45;  Milwaukee 
k  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  476, 
24  L.  ed.  259;  Kreigh  v.  Westinghouse,  C. 
K.  k  Co:'  11  L.RwA.(N.S.)  684,  81  C.  G.  A. 
338,  152  Fed.  120;  Cole  v.  German  Sav.  4 
L.  Soc.  63  L.R.A.  416,  59  C.  C.  A.  693,  124 
Fed.  113;  Stefanowski  v.  Chain  Belt  Co. 
129  Wis.  484,  7  L.R.A.(N.S.)  955,  109  K. 
W.  632;  Missouri  P.  R.  Co.  ▼.  Columbia, 
65  Kan.  390,  68  L.R.A.  399,  69  Pac.  338; 
Cleghorn  v.  Thompson,  62  Kan.  727,  54  L. 
R.A.  402,  64  Pac.  605;  1  Sutherland,  Dam- 
ages, 3d  ed.  §  16;  1  Shearm.  k  Redf.  Xeg. 
4th  ed.  §  28;  Fleming  v.  Beck,  48  Pa.  313; 
Hoag  V.  Lake  Shore  k  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  663;  Morrison  v.  Davis, 
20  Pa.  175,  57  Am.  Dec.  695;  Memphis  k 
C.  R.  Co.  V.  Reeves,  10  Wall.  176,  19  L.  ed. 
909;  Chicago,  St.  P.  M.  k  O.  R.  Co.  v.  El- 
liott, 20  L.R.A.  582,  5  C.  C.  A.  347,  12  U. 
S.  App.  381,  55  Fed.  962;  Scheffer  ▼.  Wash- 
ington City,  V.  M.  k  G.  S.  R.  Co.  105  U.  S. 
249,  26  L.  ed.  1070;  Glassey  v.  Worcester 
Consol.  Street  R.  Co.  185  Mass.  316,  70  N. 
£.  199;  Stone  v.  Boston  k  A.  R.  Co.  171 
Mass.  636,  41  L.R.A.  794,  51  N.  E.  1. 

While  there  is  an  admitted  conflict  in  the 
decisions  upon  this  question  of  proximate 
cause,  yet  the  rulings  of  the  Federal  courts 
and  the  weight  of  authority  are  to  the  ef- 
fect that  even  an  antecedent  negligent  de- 
lay in  transportation  cannot  be  regarded  at 
the  proximate  cause  of  damage,  where  it 
appears  that  a  subsequent  act  of  God,  such 
as  an  extraordinary  flood,  intervened  and 
was  the  efficient  and  producing  cause. 

Memphis  k  C.  R.  Co.  v.  Reeves,  10  Wall. 
176,  19  L.  ed.  909,  7  Rose's  Notes  (U.  S.) 
298;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Com- 
mercial Union  Ins.  Co.  139  U.  S.  237,  35 
L.  ed.  158,  11  Sup.  Ct.  Rep.  554;  Hutchin- 
son, Carr.  2d  ed.  §§  193-195;  6  Am.  k  £ng. 
Enc.  Law,  2d  ed.  pp.  269,  260;  Rodgers  v. 
Missouri  P.  R.  Co.  75  Kan.  222,  10  L.RA. 
(N.  S.)  658,  121  Am.  St.  Rep.  416,  88  Pac 
885;  Moffatt  Commission  Co.  v.  Union  ?• 
R.  Co.  113  Mo.  App.  644,  88  S.  W.  117.  See 
also  Morrison  v.  Davis,  20  Pa.  171,  57  Am. 
Dec.  695;  Denny  v.  New  York  C.  R.  Co.  13 
Gray,  481,  74  Am.  Dec.  645;  Hoadley  ▼. 
Northern  Transp.  Co.  115  Mass.  304.-15  Am. 
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Rep.  106;  McClary  ▼.  Sioux  City  &  P.  R. 
Co.  3  Neb.  44,  19  Am.  Rep.  631;  Michigan 
C.  R.  Co.  V.  Burrows,  33  Mich.  6;  Daniels 
▼.  Ballantine,  23  Ohio  St.  532,  13  Am.  Rep. 
264;  Clark  v.  Pacific  R.  Co.  39  Mo.  184,  90 
Am.  Dec.  458;  Herring  v.  Chesapeake  k  W. 
R.  Co.  101  Va.  778,  46  8.  E.  322;  Gilson  v. 
Delaware  &  H.  Canal  Co.  65  Vt  213,  36 
Am.  St.  Rep.  839,  26  Atl.  70;  The  Startle, 
115  Fed.  560;  13  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  722;  Herr  v.  Lebanon,  149  Pa.  222, 
10  L.R.A.  106,  34  Am.  St.  Rep.  603,  24  Atl. 
207;  Baltimore  &  O.  R.  Co.  v.  Sulphur 
Spring  Independent  School  Dist.  96  Pa.  65, 
42  Am.  Rep.  529. 

When  overtaken  by  such  an  extraordinary 
disaster  as  the  one  in  question,  the  carrier 
is  placed  in  the  position  of  a  bailee  or  agent 
for  the  owner  or  shipper,  and  is  required  to 
use  only  reasonable  care  to  protect  the  ship- 
ment against  further  damage  or  peril. 

Memphis  k  C.  R.  Co.  v.  Reeves,  10  Wall. 
176,  189,  190,  19  L.  ed.  009,  912,  913;  Cau 
V.  Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L.  ed. 
1053,  24  Sup.  Ct.  Rep.  663;  Chamock  v. 
Texas  &  P.  R.  Co.  194  U.  S.  432,  48  L.  ed. 
1057,  24  Sup.  Ct.  Rep.  671;  Washburn-Cros- 
by Co.  V.  William  Johnston  &  Co.  60  C.  C. 
A.  187,  125  Fed.  273. 

There  can  be  no  hardship  in  such  a  rule 
In  the  present  case,  inasmuch  as  some  of 
the  plaintiflTs,  as  well  as  their  agents,  ac- 
oompptiied  the  shipment  and  were  in  charge 
thereof,  as  the  contract  provided. 

4  Elliott,  Railroads,  p.  2348,  |  1516, 
note  3. 

It  is  easy  to  confound  subsequent  knowl- 
edffe  acquired  by  the  happening  of  an  event 
¥kith  that  which  was  only  apparent  prior  to 
the  occurrence.  It  would  not  be  fair  to 
measure  a  man's  foresight  by  his  hindsight. 

Gricr  v.  St.  JjOuU  Merchants  Bridge  Ter- 
minal R.  Co.  108  Mo.  App.  565,  84  S.  W. 
158;  Xasliville  &  C.  R.  Co.  v.  David,  6  Heisk. 
261.  19  Am.  Rep.  594;  American  Exp.  Co.  v. 
Smith,  33  Ohio  St.  511,  31  Am.  Rep.  561; 
Libby  V.  Maine  C.  R.  Co.  85  Me.  34,  20  L. 
R.A.812,  26  Atl.  943;  Wallace  v.  Clayton, 
42  Oa.  443;  American  Brewing  Asso.  v.  Tal- 
bot. 141  Mo.  674,  64  Am.  St.  Rep.  538,  42 
S.  W.  683;  Webb's  Pollock,  Torts,  pp.  45, 
40:  Xorris  v.  Savannah,  F.  &  W.  R.  Co.  23 
Fla.  182,  11  Am.  St.  Rep.  355,  1  So.  475; 
Smith  V.  Western  R.  Co.  91  Ala.  455,  11 
L.R.A.  619,  24  Am.  St.  Rep.  929,  8  So.  754; 
Long  V.  Pennsylvania  R.  Co.  147  Pa.  343, 
14  L.R.A.  741,  30  Am.  St.  Rep.  732,  23  Atl. 
459;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Compton 
(Tex.  Civ.  App.)  38  S.  W.  220;  Interna- 
tional &  G.  N.  R.  Co.  V.  Bergman  (Tex.  Civ. 
App.)  04  S.  W.  999;  Norfolk  &  W.  R.  Co. 
V.  Marshall,  90  Va.  836,  20  S.  E.  823. 

As  during  the  transit  over  defendant's 
lines  a  condition  arose  which  showed  that 
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the  cattle  could  not  be  delivered  by  defend- 
ant to  the  Burlington  road  at  Atchison,  as 
it  had  intended  to  do,  without  further  de- 
lays likely  to  injure  the  shipment,  it  was, 
in  any  aspect  of  the  case,  justified  in  ar- 
ranging for  delivery  to  the  Missouri  Pacifie 
at  Kansas  City,  and  in  transporting  the  cat- 
tle to  the  Union  stock  yards  at  that  place. 
In  doing  so  there  would  have  been  no  wrong- 
ful deviation,  even  if  the  contract  had  ex- 
pressly provided  for  carriage  over  its  own 
line  to  Atchison.  It  was  simply  acting  in 
accordance  with  a  well-established  custom. 
Hostetter  v.  Park,  137  U.  S.  31,  40,  34 
L.  ed.  669,  572,  11  Sup.  Ct.  Rep.  1;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Olive  (Tex.  Civ. 
App. )  23  S.  W.  526 ;  Baltimore  &  O.  R.  Co. 
V.  O'Donnell,  49  Ohio  St.  489,  21  L.R.A. 
117,  23  Am.  St  Rep.  579,  32  N.  E.  476; 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1064;  6 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  424,  425; 
Phelps  V.  Hill  [1891]  1  Q.  B.  605;  Ray, 
Negligence  of  Imposed  Duties,  317 ;  Interna- 
tional k  G.  N.  R.  Co.  V.  Wentworth,  8  Tex. 
Civ.  App.  6,  27  S.  W.  680;  The  Niagara  v. 
Cordes,  21  How.  7,  24,  25,  16  L.  ed.  41,  46, 
47;  Patrick  v.  Ludlow,  3  Johns.  Cas.  10,  2 
Am.  Dec.  130;  Reade  v.  Commercial  Ins.  Co. 
3  Johns.  352,  3  Am.  Dec.  495;  Regan  v. 
Grand  Trunk  R.  Co.  61  N.  H.  579 ;  Foster  v. 
Great  Western  R.  Co.  [1904]  2  K.  B.  306. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

With  the  object  of  saving  them  from  de- 
struction by  the  flood  which  engulfed  por- 
tions of  Kansas  City  on  May  31  and  the 
first  week  of  June,  1903,  more  than  3,000 
head  of  cattle  belonging  to  the  petitioners, 
which  were  in  the  Kansas  City  stock  yards, 
were  driven  and  crowded  upon  certain  over- 
head viaducts  in  those  yards.  For  about 
seven  days,  until  the  subsidence  of  the  flood, 
they  were  there  detained,  and  could  not  be 
properly  fed  and  watered.  Many  of  them 
died  and  the  remainder  were  greatly  lessened 
in  value.  These  actions  were  brought  by 
the  petitioners  to  recover  for  the  loss  so  sus- 
tained, upon  the  ground  that  the  cattle  were 
in  the  control  of  the  defendant  railway  com- 
pany as  a  common  carrier,  and  that  the  loss 
sustained  was  occasioned  by  its  negligence. 

The  railway  company  defended  in  each 
case  upon  the  ground  that,  before  the  loss 
happened,  it  had  delivered  the  cattle  to  a 
connecting  carrier;  but  that,  if.  the  cattle 
were  in  its  custody,  it  was  without  fault, 
and  the  damage  was  solely  the  result  of  an 
act  of  God;  that  is,  the  flood  above  referred 
to. 

As  the  cases  depended  upon  substantially 
similar  facts  and  involved  identical  questions 
of  law,  they  were  tried  together,  and  at  the 
close  of  the  evidence  the  trial  court  denied 
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[7]a  peremptory  'instruction  aaked  on  behalf 
of  the  plaintiffs,  and  gave  one  aaked  on  be- 
half of  the  railway  company.  135  Fed.  135. 
While  there  was  some  contention  in  the 
argument  as  to  what  took  place  concerning 
the  requests  for  peremptory  instructions, 
we  think  the  bill  of  exceptions  establishes 
that,  at  the  close  of  the  evidence,  the  plain- 
tiffs requested  a  peremptory  instruction  in 
their  favor,  and,  on  its  being  refused,  duly 
excepted  and  asked  a  number  of  special  in- 
structions, which  were  each  in  turn  refused, 
and  exceptions  were  separately  reserved, 
and  the  court  then  granted  a  request  for  a 
peremptory  instruction  in  favor  of  the  rail- 
way company,  to  which  the  plaintiffs  ex- 
cepted. 

On  the  writs  of  error  which  were  prose- 
cuted from  the  circuit  court  of  appeals  for 
the  eighth  circuit,  that  court  affirmed  the 
judgment  on  the  ground  that,  as  both  par- 
ties had  asked  a  peremptory  instruction, 
the  facts  were  thereby  submitted  to  the 
trial  judge;  and  hence,  the  only  inquir>' 
open  was  whether  any  evidence  had  been  in- 
troduced which  tended  to  support  the  infer- 
ences of  fact  drawn  by  the  trial  judge  from 
the  evidence.  One  of  the  members  of  the 
circuit  court  of  appeals  (Circuit  Judge 
Sandborn)  did  not  concur  in  the  opinion  of 
the  court,  because  he  deemed  that,  as  the 
request  for  a  peremptory  instruction,  made 
on  behalf  of  plaintiffs,  was  followed  by  spe- 
cial requests  seeking  to  have  the  jury  de- 
termine the  facts,  the  asking  for  a  peremp- 
tory instruction  did  not  amount  to  a  sub- 
miHsion  of  the  facts  to  the  court,  so  as  to 
exclude  the  right  to  have  the  case  go  to  the 
jury  in  accordance  with  the  subsequent  spe- 
cial requests.  He,  nevertheless,  concurred 
in  the  judgment  of  affirmance,  because,  after 
exan^ning  the  entire  case,  he  was  of  opin- 
ion that  prejudicial  error  had  not  been  com- 
mitted, as  the  evidence  was  insufficient  to 
have  justified  the  submission  of  the  issues 
to  the  jury.  77  C.  C.  A.  601,  147  Fed.  467. 
The  cases  are  here  because  of  the  allow- 
ance of  writs  of  certiorari.  They  present 
similar  questions  of  fact  and  law,  were  ar- 
gued together,  and  are,  therefore,  embraced 
in  one  opinion.  The  scope  of  the  inquiry  be- 
fore us  needs,  at  the  outset,  to  be  accurate- 
ly fixed.     To  do  so  requires  us  to  consider 

[8]  the  question  *  which  gave  rise  to  a  division 
of  opinion  in  the  circuit  court  of  appeals. 
If  it  be  that  the  request  by  both  parties  for 
a  peremptory  instruction  is  to  be  treated 
as  a  submission  of  the  cause  to  the  court, 
despite  the  fact  that  the  plaintiffs  asked 
special  instructions  upon  the  effect  of  the 
evidence,  then,  as  said  in  Beuttell  v.  Magone, 
167  U.  S.  164,  39  L.  ed.  054,  15  Sup.  Ct. 
Rep.  666,  "the  facts  having  been  thus  sub- 
mitted to  the  court,  we  are  limited,  in  re- 
•36 


viewing  its  action,  to  the  consideration  of 
the  correctness  of  the  finding  on  the  law, 
and  must  affirm  if  there  be  any  evidence  in 
support  thereof."  If,  on  the  other  hand,  it 
be  that,  although  the  plaintiffs  had  request- 
ed a  peremptory  instruction,  the  right  to  go 
to  the  jury  was  not  waived  in  view  of  the 
other  requested  instructions,  then  our  in- 
quiry has  a  wider  scope;  that  is,  extends  to 
determining  whether  the  special  instruc- 
tions asked  were  rightly  refused,  either  lie- 
cause  of  their  inherent  unsoundness,  or  be- 
cause, in  any  event,  the  evidence  was  not 
such  as  would  have  justified  the  court  in 
submitting  the  case  to  the  jury.  It  was 
settled  in  Beuttell  ▼.  Magone,  supra,  that 
where  both  parties  request  a  peremptory  in- 
struction and  do  nothing  more,  they  thereby 
assume  the  facts  to  be  undisputed,  and.  in 
effect,  submit  to  the  trial  judge  the  deter- 
mination of  the  inferences  proper  to  be 
drawn  from  them.  But  nothing  in  that 
ruling  sustains  the  view  that  a  party  may 
not  request  a  peremptory  instruction,  and 
yet.  upon  the  refusal  of  the  court  to  give  it^ 
insist,  by  appropriate  requests,  ujion  the 
submission  of  the  case  to  the  jury,  where  the 
evidence  is  conflicting,  or  the  inferences  to 
be  drawn  from  the  testimony  are  divorpent. 
To  hold  the  contrary  would  unduly  extend 
the  doctrine  of  Beuttell  v.  Magone,  by  caus- 
ing it  to  embrace  a  case  not  within  the  rul- 
ing in  that  case  made.  The  distinction  be- 
tween a  case  like  the  one  before  us  and  that 
which  was  under  consideration  in  Beuttell 
V.  Magone  has  been  pointed  out  in  several 
recent  decisions  of  circuit  courts  of  ap- 
peals. It  was  accurately  noted  in  an  opin- 
ion delivered  by  Circuit  Judge  Severens, 
speaking  for  the  circuit  court  of  appeals  of 
the  sixth  circuit,  in  Minahan  v.  Grand 
Trunk  Western  R.  Co.  70  C.  C.  A.  403.  138 
Fed.  37,  41,  and  was  also  lucidly  stated  in 
the  concurring  opinion  of  •Shelby.  Circuitl'tJ 
Judge,  in  McCormack  v.  National  City  Bank, 
73  C.  C.  A.  350,  142  Fed.  132.  where,  refer- 
ring to  Beuttell  v.  Magone,  he  said  ( p.  351) : 
"A  party  may  believe  that  a  certain  fact 
which  is  proved  without  conflict  or  dispute 
entitles  him  to  a  verdict.  But  there  may  be 
evidence  of  other,  but  controverted,  facts, 
which,  if  proved  to  the  satisfaction  of  the 
jury,  entitles  him  to  a  verdict,  regardless 
of  the  evidence  on  which  he  relies  in  the 
first  place.  It  cannot  be  that  the  practice 
would  not  permit  him  to  ask  for  peremptory 
instructions,  and,  if  the  court  refuses,  to 
then  ask  for  instructions  submitting  the 
other  question  to  the  jury.  And  if  he  has 
the  right  to  do  this,  no  request  for  instruc- 
tions that  his  opponent  may  ask  can  de- 
prive him  of  the  right.  There  is  nothing  ia 
Beuttell  V.  Magone,  supra,  that  conflicts  witb 
this   view   when   the   announcement   of   the 
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court  is  applied  to  the  facts  of  the  case  as 
stated  in  the  opinion. 

"In  Xew  York  there  are  many  cases  show- 
ing conformity  to  the  practice  announced  in 
Beuttell  V.  Magone,  but  they  clearly  recog- 
nize the  right  of  a  party  who  ha»  asked  for 
perem))tory  instructions  to  go  to  the  jury 
on  controverted  questions  of  facts  if  he  asks 
the  court  to  submit  such  questions  to  the 
jury.  Kirtz  v.  Peck,  113  N.  Y.  226,  21  N.  E. 
130;  Sutter  v.  Vanderveer,  122  N.  Y.  662, 
26  N.  E.  907. 

"The  fact  that  each  party  asks  for  a  per- 
emptory instruction  to  find  in  his  favor  does 
not  submit  the  issues  of  fact  to  the  court, 
so  as  to  deprive  the  party  of  the  right  to 
ask  other  instructions,  and  to  except  to  the 
refusal  to  give  them,  nor  does  it  deprive  him 
of  the  right  to  have  questions  of  fact  sub- 
mitted to  the  jury  if  issues  are  joined  on 
which  conflicting  evidence  has  been  offered. 
Minahan  v.  Grand  Trunk  Western  R.  Co.  70 
C.  C.  A.  463,  138  Fed  37." 

From  this  it  follows  that  the  action  of 
the  trial  court  in  giving  the  peremptory 
instruction  to  return  a  verdict  for  the  rail- 
way company  cannot  be  sustained  merely  be- 
cause of  the  request  made  by  both  parties 
for  a  peremptory  instruction,  in  view  of  the 
special  requests  asked  on  behalf  of  the  plain- 
10] tiffs.  The  *correctne88,  therefore,  of  the  ac- 
tion of  the  court  in  giving  the  peremptory 
instruction  depends  not  upon  the  mere  re- 
quests which  were  made  on  that  subject, 
but  upon  whether  the  state  of  the  proof 
was  such  as  to  have  authorized  the  court, 
in  the  exercise  of  a  sound  discretion,  to  de- 
cline to  submit  the  cause  to  the  jury.  That 
is  to  say,  the  validity  of  the  peremptory  in- 
struction must  depend  upon  whether  the 
evidence  was  so  undisputed  or  was  of  such 
a  conclusive  character  as  would  have  made  it 
the  duty  of  the  court  to  set  aside  the  ver- 
dicts if  the  cases  had  been  given  to  the  jury 
and  verdicts  returned  in  favor  of  the  plain 
tiff.  McGuire  v.  Blount,  199  U.  S.  142,  148, 
60  L.  ed.  125,  130,  26  Sup.  Ct.  Rep.  1,  and 
cases  cited;  Marande  v.  Texas  &  P.  R.  Co. 
184  U.  S.  191,  46  L.  ed.  496,  22  Sup.  Ct.  Rep. 
340.  and  cases  cited;  Southern  P.  Co.  v. 
Pool.  160  U.  S.  440,  40  L.  ed.  486,  16  Sup. 
Ct.  Rep.  338,  and  cases  cited. 

To  dispose  of  this  question  requires  us  to 
consider  somewhat  in  detail  the  origin  of 
the  controversy,  the  contracts  of  shipment 
from  which  the  controversy  arose,  and  the 
proof  which  is  embodied  in  the  bill  of  ex- 
ceptions relied  on  to  justify  the  inference  of 
liability  on  the  part  of  the  railway  company. 

The  action  brought  by  the  Minnesota  &. 
Dakota  Cattle  Company  concerned  1,63.5 
head  of  cattle,  shipped  from  Kenna,  in  the 
territory  of  New  Mexico,  and  659  head, 
shipped  from  Bovina,  Texas,  both  in  the 
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latter  part  of  May,  1903,  to  Evarts,  South 
Dakota,  over  the  line  of  the  Pecos  Vallev  & 
Northeastern  Railway  Company,  to  be  trans- 
ported by  that  company  "and  connecting 
carriers.**  The  other  action  concerned  79H 
head  of  cattle,  shipped  about  the  same  time, 
at  Hereford,  Texas,  by  the  Pecos  &  Northern 
Texas  Railway  Company,  "and  connecting 
carriers,"  to  the  same  place  in  South  Dn ko- 
to. 

There  were  written  contracts  of  shipment, 
which  it  was  declared  embodied  the  entire 
agreement  of  the  parties,  and  which  con- 
tained stipulations  restricting  the  liability 
of  each  carrier  to  his  own  line.  In  none  of 
the  contracts  was  there  a  specification  as  to 
the  several  lines  of  railroad  over  which  the 
cattle  should  be  transported.  The  station 
agent  of  the  initial  carrier,  however,  de- 
livered way  bills  to  the  train  conductors, 
routing  the  •cattle  by  the  Atchison,  Topeka,[ll] 
&  Santa  F^  Railway  to  Atchison,  tlieni-e 
by  the  Burlington  Railroad  from  Atchison 
to  Council  Bluffs,  and  thence  by  the  Mil- 
waukee road  from  Council  Bluffs  to  desti- 
nation in  South  Dakota.  Such  station 
agent  also  made  a  memorandum  on  the  back 
of  some  of  the  contracts,  "Hereford  to  At- 
chison;" on  others  the  indorsement  was 
"Kenna.  N.  M.,  to  Evarts,  S.  D.  ;'*  on  others 
the  indorsement  was  "Konna.  X.  M..  to  At- 
chison, Kan.:"  on  others  the  indorsemoiit  was 
"Bovina,  Tex.,  to  Atchison.  Kan."  It  was 
stipulated  that  the  stock  was  not  to  be 
transported  in  any  specified  time  nor  do- 
livered  at  destination  at  any  particular  date, 
nor  in  season  for  any  particular  market. 
The  shipper  also  expressly  assumed  the  risk 
of,  and  released  the  company  from,  any  loss 
which  might  be  sustained  by  reason  of  any 
delay  in  the  transportation  of  the  stock,  or 
injury  thereto  caused  by  damage  to  tracks 
or  yards  from  storms  and  washouts.  There 
was  also  an  express  agreement  on  the 
part  of  the  shipper  to  care  for  tho  stock  at 
feeding  points.  The  company,  on  its  part, 
agreed  as  follows: 

**The  company  agrees  to  stop  cars  at  any 
of  its  stations  for  watering  and  feeding, 
where  it  has  facilities  for  so  doing,  when- 
ever requested  to  do  so  in  writing  by  the 
owner  or  attendant  in  charge,  and  the  party 
of  the  second  part  agrees  not  to  confine  his 
stock  for  longer  period  than  twenty-eight 
consecutive  hours  without  unloading  the 
same  for  rest,  feeding,  and  water  for  a  peri- 
od of  at  least  five  consecutive  hours,  pro- 
vided he  is  not  prevented  from  doing  so  by 
storm  or  other  accidental  causes.*' 

The  Pecos  Vallev  &  Northeastern  Rail- 
way  was  the  more  southerly  of  the  initial 
carriers.  It  connected  at  its  northern  ter- 
minus with  the  Pecos  &  Northern  Texas 
road,  and  this  latter  road  connected  with  the 
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Atchison,  Topdut,  ft  Santa  F«.  This  latter 
road,  from  its  point  of  connection  with  the 
Pecos  and  Northern  Texas  Railway  Compa- 
ny (at  Amarillo  or  Higgins,  Texas),  ex 
tends  in  a  generally  northeasterly  direction 
through  Oklahoma  and  Kansas.  The  main 
line  extends  by  way  of  Topeka  to  Kansas 
City;  but  at  Emporia,  south  of  Topeka, 
[12]*  there  is  a  branch  line  or  cutoff  extending 
towards  Kansas  City,  and  which  joins  the 
main  line  running  from  Topeka  to  Kansas 
City  at  a  place  called  Holliday,  13  miles 
west  of  Kansas  City.  From  Topeka,  where 
the  main  line  veers  eastwardly  to  Kansas 
City,  there  is  a  branch  line  running  to  At- 
chison, which  is  about  60  miles  north  or 
northwest  of  Kansas  City,  on  the  Missouri 
river.  At  Kansas  City  both  the  Burlington 
and  the  Missouri  Pacific  systems  connect 
with  the  Atchison,  the  two  roads  named  op- 
erating lines  which  run  in  a  northwesterly 
direction,  on  opposite  banks  of  the  Missouri 
river,  to  Council  Bluffs  and  Omaha,  respec- 
tively, and  the  two  roads  in  question  also 
connect  at  Atchison  with  the  Atchison  road, 
which  reaches  that  point  by  the  branch  from 
Topeka.  The  Missouri  Pacific  and  Burling- 
ton systems  connect,  respectively,  at  Omaha 
and  Council  Bluffs,  with  the  Chicago,  Mil- 
waukee, &  St.  Paul  Railway,  and  the  latter 
road  extends  to  Evarts,  South  Dakota. 

The  Atchison  Company  had  feeding  yards 
at  Wellington  and  Strong  City,  these  places 
being  on  the  line  of  its  road  and  situated  to 
the  south  of  Emporia.  The  road  also  had  feed- 
ing yards  at  Emporia.  There  was  no  yard  for 
such  purposes,  however,  between  Emporia 
and  Atchison,  or  at  Atchison  itself,  nor  did 
the  Burlington  road  have  feeding  yards  at 
Atchison.  The  proof  also  was  that  to  un- 
load and  reload  an  ordinary  train  load  of 
cattle  required  from  four  to  five  hours. 
There  were,  in  1003,  when  the  shipments  in 
question  were  made,  as  there  are  at  the 
present  time,  large  public  stock  yards  at 
Kansas  City,  where  stock  in  transit  could 
be  unloaded  for  feeding  and  rest,  and  to  en- 
able it  to  be  transferred  from  one  road  to 
another. 

The  cattle  in  controversy  were  conveyed 
from  the  starting  points  in  four  trains,  and 
the  order  in  which  they  arrived  at  feeding 
stations  was  as  follows:  Empire  company 
train  (21  cars),  arrived  at  Strong  City 
(north  of  and  run  of  five  hours  from  Well- 
ington) on  Wednesday,  May  27,  1903,  12:10 
A.  M.;  first  Minnesota  company  train  (20 
cars),  arrived  at  Wellington  on  Tuesday, 
May  26,  1903,  between  10  and  11  p.  k.; 
second  Minnesota  company  train  (19  cars), 
[ISjarrived  at  Wellington  on  Wednesday,  *May 
27,  1903,  5:30  P.  M.;  third  Minnesota  com- 
pany train  (20  cars),  arrived  at  Welling- 
ton on  Wednesday,  May  27,  1903,  between  6 
rnd  7  P.  lt« 
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About  six  or  seven  hours  before  the  ar- 
rival at  Strong  City  of  the  train  containing 
the  Empire  Company  cattle,  above  referred 
to,  a  shipment  of  cattle  made  by  the  same 
company  to  the  same  destination,  but  which 
is  not  here  involved,  had  reached  Strong 
City,  and  had  been  there  unloaded  for  feed- 
ing and  rest.  Early  on  the  next  morning 
( Wednesday,  May  27 )  the  reloading  of  these 
cattle  was  commenced,  but  was  stopped 
because  of  a  notice  to  the  Atchison  of  a 
washout  on  the  Burlington  road,  north  of 
/itchison.  Notice,  however,  having  been  re- 
ceived by  the  Atchison  from  the  Burlington 
on  the  afternoon  of  the  same  day  that  the 
washout  had  been  repaired,  the  cattle  were 
again  reloaded  and  the  train  left  Strong 
City  at  about  8:30  o'clock  that  night  (Wed- 
nesday, May  27).  In  ordinary  course  the 
train  would  have  been  delivered  to  the  Bur- 
lington at  Atchison  at  about  daylight  the 
next  (Thursday)  morning;  but  about  1 
o'clock  on  that  morning  the  Burlington  sent 
the  following  message  to  the  Atchison  com- 
pany: ''We  cannot  now  accept  Evarts  stock. 
Our  line  washed  out  again.  Will  inform 
you  when  we  can  transmit  stock."  The 
chief  clerk  of  the  general  superintendent  of 
the  Atchison,  in  communicating  tliis  roes- 
sage  to  him,  also  informed  him  that  the 
track  at  Valley  Falls,  a  station  on  the  At- 
chison road  between  Topeka  and  Atchison, 
was  in  very  bad  condition,  and  that  there 
was  "no  certainty  as  to  how  long  it  will  be 
passable."  We  shall  trace  the  further  move- 
ment of  this  train  hereafter. 

Promptly  after  its  arrival  at  Wellington 
the  cattle  in  the  first  train  of  the  Minnesota 
company  were  unloaded  for  food  and  rest. 
They  were  reloaded  at  about  6  o'clock  on 
Wednesday  morning,  May  27.  When  infor- 
mation as  to  the  washout  on  the  Burlington 
came,  early  on  that  morning,  the  cattle  were 
again  unloaded;  but  when  the  notification 
was  received  that  the  tracks  of  the  Burling- 
ton had  been  repaired,  the  cattle  were  a  sec- 
ond time  reloaded,  and  the  train  left  Welling- 
ton that  evri>ing  *at  about  8  o'clock  for  At-[H] 
chison.  When  the  train  was  a  few  miles 
east  of  Strong  City,  very  early  on  Thursday 
morning,  it  was  ordered  to  return  as  far  at 
Strong  City  and  there  unload.  This  order 
was  given  in  consequence  of  the  second  mes- 
sage from  the  Burlington  road,  shore  re- 
ferred to.  From  this  situation  it  resulted 
that  all  the  cattle  in  controversy  were  in 
the  yards  of  the  Atchison  at  Wellington  or 
Strong  City,  that  road  being  uncertain  as 
to  tlie  condition  of  its  own  tracks  on  the 
branch  road  from  Topeka  to  Atchison,  and 
knowing  to  a  certainty  that  the  Burlington 
had  declined  to  receive  the  cattle  at  Atchi- 
son, on  account  of  the  condition  of  its  tracks. 
Under  these  circumstances,  promptly ,  on 
Thursday  morning,  negotiations  were  eom- 
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meneed  by  the  Atchison  with  the  Missouri 
Pacific  roftd,  and  by  noon  that  road  had 
agreed  to  receive  the  cattle  at  Kansas  City, 
and  soon  afterward  instructions  were  given 
to  load  the  stock  then  at  Wellington. and 
Strong  City,  preparatory  to  being  forwarded 
to  Kansas  City. 

The  first  Empire  company  train,  which 
was  on  its  way  to  Atchison  when  the  in- 
formation of  the  break  came,  on  Thursday, 
morning,  and  whose  movements  we  have  said 
we  would  hereafter  trace,  along  .with  a 
train  of  twenty- two  cars  which  had  preced- 
ed it  with  cattle  destined  to  Sioux  City, 
was  ordered  to  proceed  to  Kansas  City,  and 
did  so.  One  of  the  Minnesota  company 
trains,  of  nineteen  cars,  at  the  Wellington 
yards,  was  also  directed  to  depart  for  Kan- 
sas City  on  Thursday.  Before,  however,  it 
was  practicable  to  move  the  other  cattle 
trains  which  remained  at  Wellington  and 
Strong  City,  uncertainty  arose  as  to  the 
ability  of  the  Missouri  Pacific  to  Uke  the 
cattle  forward  from  Kansas  City,  caused  by 
a  telegram  on  that  subject,  received  from  the 
general  superintendent  of  the  Missouri  Pa- 
cific road.  By  about  9  o'clock  on  that  (Thurs- 
day) evening,  however,  this  uncertainty  was 
dispelled,  and  about  the  same  time  the  At- 
chison company  was  notified  by  the  Burling- 
ton that  it  also  was  in  a  condition  to  re- 
ceive and  forward  cattle  at  Kansas  City. 
On  the  next  (Friday)  morning  the  first 
Minnesota  'company  train  of  twenty  cars, 
15] which  was  at  Strong  City,  'to  which  point  it 
had  been  turned  back  on  the  advice  of  the 
washout  on  the  Burlington  road,  and  the 
Empire  train  of  twenty-one  cars  originally 
unloaded  at  Strong  City,  were  reloaded,  and 
the  two  trains  were  consolidated  into 
one  and  started  about  noon  on  Friday  for 
Kansas  City.  'So,  also,  the  third  Minnesota 
company  train  of  twenty  cars,  which  had 
been  held  at  Wellington,  waiting  for  an  op- 
portunity to  send  it  forward,  left  there  early 
Friday  morning. 

The  three  train  loads  of  cattle  previously 
referred  to,  which  had  been  ordered  to  Kan- 
sas City  and  started  for  that  point  during 
Thursday  before  the  uncertainty  arose  as  to 
the  ability  of  the  Missouri  Pacific  to  receive 
and  forward  the  cattle  from  Kansas  City, 
reached  that  place  as  follows :  forty-two  cars, 
consisting  of  the  Sioux  City  and  first  Em- 
pire train,  arrived  on  the  morning  of  Friday, 
and  were  delivered  to  the  Burlington,  and 
went  forward.  The  nineteen  cars  belonging 
to  the  Minnesota  company,  which  had  left 
Wellington  also  on  Thursday,  arrived  about 
8  o'clock  on  the  afternoon  of  Friday,  and, 
because  of  the  length  of  the  journey  from 
Wellington,  did  not  go  forward,  but  were 
unloaded  at  the  stock  yards  for  food  and  rest. 
The  trains  which  did  not  get  away  from 


Wellington  and  Strong  City  on  Thursday, 
before  the  uncertainty  arose,  but  which  left 
those  places  on  Friday,  after  the  uncertain* 
ty  had  been  dispelled,  reached  Kansas  City 
early  on  Saturday  morning.  The  first  of 
these  latter  train  loads,  the  twenty  cars 
from  Wellington,  arrived  at  about  6  o'clock, 
and  the  cars  were  placed  on  ibit  transfer 
track  of  the  Missouri  Pacific  at  the  stock 
yards,  and  were  taken  in  charge  by  the 
switching  crew  of  that  company  and  were 
unloaded  at  its  chutes  at  the  stock  yards. 
The  second — that  is,  the  consolidated  train 
from  Strong  City — arrived  an  hour  or  two 
afterwards,  and  was  unloaded  at  the  stock 
yards,  the  delivery  there  being  claimed  to  be 
a  delivery  to  the  Missouri  Pacific  Company. 

In  the  early  part  of  the  forenoon  of  Sat- 
urday some  of  the  local  officers  of  the  Mis- 
souri Pacific,  asserting  that  they  had  not 
been  notified  by  the  general  officers  of  that 
road  of  an  arrangement  *to  take  the  eattle,[19] 
hesitated  to  do  so.  By  noon,  however,  the 
doubt  was  dispelled,  since  the  local  officers  of 
the  Missouri  Pacific  applied  to  the  Atchi- 
son for  cars  to  move  the  cattle.  Steps  were 
taken  by  the  Atchison  to  at  once  furnish  the 
cars;  but  before  midday  the  Atchison  com- 
pany was  notified  thp.t  the  cars  would  not 
be  required,  as  the  Missouri  Pacific  would  be 
unable,  because  of  the  condition  of  its  tracks, 
to  move  the  cattle  forward  on  that  day. 

Prior  to  the  shipments  of  the  cattle  in 
question  and  at  the  time  of  the  movement 
of  the  trains  to  which  we  have  referred, 
there  had  been  copious  rainfalls  in  the  val- 
ley of  the  Kaw,  or  Kansas,  river,  a  tribu- 
tary of  the  Missouri  river,  emptying  into 
the  same  at  Kansas  City,  and  the  interrup- 
tions and  washouts  to  which  we  have  re- 
ferred were  the  results  of  flood  conditions 
created  by  such  rains.  The  Kansas,  or 
Kaw,  river  and  the  Missouri,  river  north  of 
Kansas  City,  and  the  Kaw  river,  especially 
at  Kansas  City,  were  undoubtedly  in  a  more 
or  less  accentuated  flood  condition.  On  Sat- 
urday morning  the  stage  of  the  Kansas  riv- 
er at  Kansas  City  was  slightly  below,  and 
certainly  was  not  higher  than,  that  of  the 
previous  highest  flood  recorded  at  that 
point;  v»e,,  the  flood  of  1881.  The  stage  of 
the  1881  rise,  however,  was  not  considered 
dangerous  in  the  yards  in  1903,  as  in  the 
prior  flood  the  water  only  came  upon  a  small 
portion  of  the  yard,  and  afterwards  the 
yards  were  filled  and  graded,  so  that  in  1903 
a  rise  equaling  that  of  1881  would  not 
have  come  into  any  of  the  pdns.  The  re- 
ports on  Saturday  from  the  weather  ob- 
server at  Topeka,  Kansas  City,  and  from 
other  sources,  were  not  alarming.  Between 
the  time,  on  Saturday  morning,  when  the 
cattle  were  put  in  the  stock  yards,  and  Sun- 
day morning,  the  river  rose  4  feet.    Indeed, 

939 


16-19 


Supreme  Coubt  of  the  United  States. 


Oct.  Tebm, 


on  Sunday  morning  the  water  was  1  to  4 
feet  deep  over  one  half  to  three  fourths  of 
the  yard.  On  that  morning  all  the  live  stock 
were  put  on  the  viaducts,  which  were  about 
10  feet  above  the  level  of  the  yards.  Dur- 
ing daylight  Sunday  the  water  rose  another 
4  feet,  and  during  Sunday  night  and  Monday 
morning  6   feet   more,  and   when   the   rise 

[ITjceased,  on  June  1,  the  river  *wa8  IBYft  feet 
above  the  high -water  mark  of   1881. 

The  stock  yards  were  entirely  submerged, 
and  the  entire  bottoms,  east  and  west  of  the 
river,  clear  to  the  bluffs,  were  flooded, — ^the 
water  in  that  territory  being  about  5  and  6 
to  14  feet  deep.  Situated  within  this  dis- 
trict was  the  live  stock  exchange  building, 
containing  a  bank  and  numerous  offices,  in- 
cluding those  used  by  the  live-stock  officials 
of  the  different  roads.  There  was  also  with- 
in the  flood  area  a  number  of  other  banks, 
numerous  hotels,  stores,  and  lumber  yards; 
all  the  packing  houses  of  Kansas  City,  rail- 
road shops  and  yards,  and  the  union  depot; 
nearly  all  the  large  factories,  warehouses, 
implement  houses,  and  wholesale  grocery 
stores.  So  unexpected  to  all  concerned  was 
the  rise  of  the  river  that  not  a  dollar's 
worth  of  property  was  removed  in  antici- 
pation of  the  flood.  Many  thousands  of 
homes  in  Kansas  City  were  submerged,  and 
the  inhabitants  fled  to  the  hills  and  other 
places  of  safety,  with  nothing  saved  from 
destruction  but  the  clothing  they  had  on. 
An  illustration  of  the  suddenness  of  the  dis- 
aster is  afforded  by  the  following:  During 
the  morning  of  Sunday  the  finest  passenger 
train  of  the  Atchison  road,  its  California 
limited,  from  Chicago,  arrived  at  the  union 
depot  with  passengers.  The  engine  was  un- 
coupled from  the  train  and  moved  to  the 
coal  chute,  and,  after  coaling,  on  account  of 
the  rapid  rise  of  the  water  and  floating 
driftwood,  was  unable  to  get  back  to  the 
depot.  When  the  flood  came  on  Sunday 
morning.  May  31,  it  swept  fifteen  or  sixteen 
bridges  from  their  piers,  about  two  thou- 
sand houses  from  their  foundations,  hun- 
dreds of  freight  cars  from  the  tracks,  and 
every  lumber  yard  in  the  bottom  lands,  and 
the  lumber  was  swept  away.  Houses,  lum- 
ber, cars,  and  other  wreckage  were  piled  in 
the  streets,  completely  blocking  them,  and 
drifted  upon  the  wrecked  bridges.  The  one 
bridge  which  stood  was  the  Missouri  Pacific 
bridge,  upon  which,  for  safety,  there  had 
been  stationed  seventeen  locomotives.  The 
debris  carried  against  that  bridge  complete- 
ly dammed  the  river,  so  that  the  water  ran 
over    the    top    of    the    locomotives    on    the 

[18]bridge.  *The  vast  accumulation  of  d^bria  in 
the  streets  and  against  the  bridges  obstruct- 
ed the  flow  of  the  water,  so  that  the  river 
rose  higher  than  it  otherwise  would  have 
done,  it  being  10  feet  and  5  inches  higher  at 
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the  mouth  of  Turkey  creek,  near  the  stock 
yards,  than  it  was  at  Hannibal  bridge,  over 
the  Missouri  river,  at  about  a  mile  below. 

For  a  period  of  seven  or  eight  days,  whilst 
these  appalling  conditions  continued,  the  cat- 
tle remaining  upon  the  viaducts,  as  we  have 
said,  could  not  be  properly  fed  and  watered, 
and  over  five  hundred  perished,  and  the 
remainder  were  greatly  injured.  After  the 
subsidence  of  the  flood,  owing  to  the  fact 
that  the  cattle  were  in  such  a  starved  and 
weakened  condition  as  to  be  unfit  to  be 
carried  forward  to  the  point  of  destination, 
the  railway  company,  seeking  to  minimize 
the  loss,  and  with  the  consent  of  the  plain- 
tiffs, and  after  they  had  refused  to  receive 
the  cattle,  carried  the  remainder  of  the  herd 
to  pastures  in  Lyon  county,  Kansas,  where 
they  were  held  until  about  the  10th  of  July 
following,  when  they  were  forwarded  by  the 
railway  company  on  the  original  billing  to 
Atchison,  Kansas,  and  from  thence  to  the 
place  of  destination  over  the  Burlington  and 
St.  Paul  roads. 

With  these  undisputed  facts  in  mind  let 
us  briefly  consider  the  contentions  relied  up- 
on to  establish  the  liability  of  the  railway 
company,  in  order  to  determine  whether 
there  was  any  evidence  of  negligence  ade- 
quate to  have  justified  the  submission  of  the 
case  to  the  jury. 

1.  It  is  urged  that  the  company  was  negli- 
gent in  detaining  the  cattle  at  Wellington 
and  Strong  City,  and  in  not  carrying  them 
promptly  by  way  of  Topeka  to  Atchison,  and 
there  delivering  them  to  the  Burlington. 
The  undisputed  facts  which  we  have  stated 
concerning  the  prompt  arrival  of  the  cattle 
at  Wellington  and  Strong  City,  the  early 
initiation  of  their  movement  forward  at 
routed,  the  information  as  to  the  washouts 
on  the  Burlington  line  and  af  the  bad  con- 
dition of  the  track  of  the  Atchison  company, 
the  unloading  and  reloading,  and  the  final 
impossibility  of  sending  the  cattle  forward 

by  way  of  *Topeka  to  Atchison,  we  think  com- [It) 
pletely  answer  the  proposition,  and  leave 
room  for  no  other  conclusion  than  that  it 
would  have  been  the  duty  of  the  court  to  set 
aside  any  verdict  which  had  been  rendered 
upon  the  contrary  hypothesis. 

2.  It  is  insisted  that,  even  if  there  was  no 
proof  of  negligence  on  the  part  of  the  com- 
pany because  of  its  failure  to  move  the  cat- 
tle by  way  of  Topeka  to  Atchison,  they 
should  have  been  detained  at  the  Strong  City 
and  Wellington  feeding  stations  "until  the 
flood,  which  had  been  on  in  the  Kaw  river, 
had  subsided."  And,  although  argued  as  a 
separate  proposition,  involved  in  and  con- 
nected with  the  contention  just  stated,  it  is 
urged  that  the  railway  company  was  negli- 
gent in  deviating  the  shipments  to  Kansas 
City,  thereby  taking  the  cattle  into  the  low- 
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the  approaching  flood.     But  we  think  these 
contentions   are   disposed  of   by   the   state- 
ment of  the  undisputed  facts  which  we  have 
heretofore  made.     Whether,  irrespective  of 
neglifvence,  the  railway  company,  as  a  mat- 
ter of  law,  was  without  the  lawful  power, 
when  the  break  in  the  lines  occurred,  to  seek 
to  discharge  its  duty  to  forward  promptly, 
by  sending  the  cattle  via  Kansas  City,  is  a 
subject  which  we  shall  hereafter  separately 
consider.    The  propositions  we  are  now  con- 
sidering are,  therefore,  to  be  tested  solely  by 
considering   whether    there    was   any    proof 
tending  to  show  negligence  in  sending  the 
cattle    via    Kansas    City.      That    the    stock 
yards  at  Kansas  City  under  ordinary -condi- 
tions were  a  fit  connecting  point  to  send  the 
cattle,  in  view  of  the  break  in  the  line  of 
connection  to  Atchison  via  TopcKa,  cannot 
be  disputed.     The  propositions  therefore  re- 
duce themselves  to  the  contention  that  the 
flood  conditions  were  such  that  it  was  neg- 
ligence on  the  part  of  the  carrier  to  send 
the  cattle  to  Kansas  City,  because  the  rail- 
road officials  knew,  or  should  have  known, 
that  it  would  be  unsafe  to  send  them  to  that 
point.    We  are  of  opinion,  however,  that  the 
undisputed  facts  which  we  have  recited,  con- 
cerning   the    eligibility    and    safety    of    the 
stock  yards  at  Kansas  City  under  normal 
conditions,  and  the  unexpected  and  unprec- 
edented  character  of   the   flood   which   sub- 
[20]8equently    •engulfed    those    yards,    entirely 
disposes  of  the  contention.    But  the  want  of 
merit  in  the  proposition  does  not  alone  de- 
pend upon  these  general  considerations,  as 
we  think  that  the  record  abundantly  sliows 
that  there  was  no  reasonable  ground  what- 
ever for  the  contention  that  the  officers  of 
the    Atchison    company    were    in    any    way 
lacking  in  diligence   in   endeavoring  to  as- 
certain the  flood  conditions  and  the  proba- 
bility as  to  a  further  rise  in  the  river,  which 
might  render  it  hazardous  to  take  the  cattle 
to  Kansas  City.     This  is  also  indisputably 
shown  by  the  negotiations  with  the  Burling- 
ton and  Missouri  Pacific  roads  in  respect  to 
receiving    the    cattle    at  Kansas    City,    as 
it    is   manifest    that    those    officials,    like 
all    others    concerned    in    the    vast    inter- 
ests   which    were    destroyed    by    the    food 
in    question,    had    not    the    slightest    sus- 
picion, or  reason  to  indulge  in  the  suspicion, 
that  a  flood  of  such  unprecedented  and  in- 
jurious proportions  would  come  upon  Kan- 
sas  City.     These  considerations   and   those 
which  we  have  previously  stated  efl'cctually, 
also,  dispose  of  the  last  contention  as  to  acts 
of  alleged  negligence  on  the  part  of  the  rail- 
way company,  viz.j  that  the   railway   com- 
pany was  negligent  in  failing  to  move,  or 
cause  to  be  moved,  the  cattle  from  their  po- 
sition of  peril  in  the  stock  yards  at  Kansas 
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flood. 

It  remains  only  to  consider  the  proposition 
that,  irrespective  of  the  absence  of  all  negli- 
gence, the  railway  company  was,  as  a  matter 
of  law,  responsible,  because  of  an  alleged 
wrongful  deviation,  caused  by  carrying  the 
cattle  via  Kansas  City  instead  of  via  Topeka 
to  Atchison,  for  delivery  there  to  the  Bur- 
lington  road.  No  express  agreement  was 
shown  to  carry  the  cattle  to  Atchison  via 
Topeka.  But,  as  that  route  was  the  usual 
and  most  direct  one  for  such  shipments,  and 
as  the  owners  were  to  be  subjected  to  the 
expense  of  feeding  en  routCf  we  shall  assume, 
for  the  sake  of  argument,  the  best  ])o«sible 
view  for  the  plaintiffs,  viz.,  that  the  duty  of 
the  railway  company,  under  normal  condi- 
tions, was  to  transport  the  cattle  by  that 
route.  But  this  general  duty,  assumed  thotigh 
it  be,  was,  in  the  very  nature  of  things,  re- 
strained and  limited  by  the  right  *of  the  car- [21] 
rier,  in  case  of  necessity,  especially  in  order 
that  it  might  carry  on  the  operations  of  its 
road,  to  resort  to  such  other  reasonably  di- 
rect route  as  was  available  under  existing 
conditions  to  carry  frei;»ht  of  this  charac- 
ter to  destination.  By  the  admiralty  law,  a 
departure  from  the  regular  course  of  a  ship- 
ment, when  done  under  the  usage  of  trade, 
is  no  deviation.  Hostetter  v.  Park.  137  U. 
S.  31,  40,  34  L.  ed.  500,  r)72,  11  Sup.  Ct.  Rrp. 
1.  So,  also,  in  Constable  v.  National  S.  S. 
Co.  154  U.  S.  52,  38  L.  ed.  906,  14  Sup.  Ct. 
Rep.  10G2,  it  was  said:  "In  the  law  mari- 
time a  deviation  is  defined  as  a  'voluntary 
departure,  without  necessity  or  any  reason- 
able cause,  from  the  regular  anu  usual 
course  of  the  ship  insured.*'*  As  we  think 
the  undisputed  proof  to  which  we  have  re- 
ferred not  only  established  the  existence  of 
the  necessity  for  the  change  of  route,  but 
also,  beyond  dispute,  demonstrated  that 
there  was  an  entire  absence  of  all  negligence 
in  selecting  that  route,  we  are  clearly  of 
opinion  that  no  liability  was  entailed  simply 
by  reason  of  the  change,  even  if  that  change 
could  in  law  be  treated  as  a  concurring  and 
proximate  cause  of  the  damages  which  sub- 
sequently resulted. 

Affirmed. 


ST.  PAUL,  MTNNKAPOLTS,  &  MANITOBA 
RAILWAY  COMPANY,  PlfT.  in  Err., 

v. 

JOHN  R.  DONOnUE. 

(See  S.  C.  Reporter's  ed.  21-40.) 

Public     lands  —  homestead  —  entry     on 
contig:uoiis  quarter  sections. 

1.  A  homesteader  who  initiates  a  right  as 

to  either  surveyed  or  unsurveved  land,  and 

ooniplics   with   the   legal   regulations,   mav, 
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when  he  enters  the  land,  embrace  in  his 
claim  land  in  contiguous  quarter  sections, 
if  he  does  not  exceed  the  quantity  allowed  by 
law,  and  provided  that  his  improvements  are 
upon  some  portion  of  the  tract,  and  that 
he  does  such  acts  as  put  the  public  upon 
notice  of  the  extent  of  his  claim. 

Public     lands  —  homestead     entry  —  ef- 
fect of  relinquishment. 

2.  The  relinquishment  of  a  homestead  en- 
try after  final  decision  of  the  Secretary  of 
the  Interior  in  favor  of  the  entryman  m  a 
contest  with  a  railway  company  claiming 
under  a  subsequent  selection  of  indemnity 
lands  does  not  inure  to  the  benefit  of  the 
railway  company,  in  view  of  the  provision 
of  the  act  of  August  5,  1892  (27  Stat,  at 
L.  390,  chap.  382),  confining  such  selection 
to  lands  not  mineral  and  not  reserved,  *'and 
to  which  no  adverse  right  or  claim  shall 
have  attached  or  have  been  initiated,"  and 
such  land,  by  the  express  provisions  of  the 
act  of  May  14,  1880  (21  Stat,  at  L.  141, 
chap.  89,  U.  S.  Comp.  Stat.  1901,  p.  1393), 
is  open  to  settlement  and  entry. 

[No.  440.] 

Submitted  January  10,  1908.    Decided  May 

4,   1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which  afiirmed  a  judgment  of  the 
District  Court  of  Itasca  County,  in  that 
state,  holding  a  railway  company  liable  as 
trustee  for  an  entryman  under  the  timber 
and  stone  act.    Affirmed. 

See  same  case  below,  101  Minn.  239,  112 
N.  W.  413. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  R.  Benton  submitted  the 
cause  for  plaintiff  in  error: 

A  settlement  upon  any  part  of  a  quarter 
section  is  in  legal  effect  a  settlement  upon 
that  entire  quarter  section  (Quinby  v.  Con- 
Ian,  104  U.  S.  420,  26  L.  ed.  800)  ;  but  a 
settlement  on  part  of  one  quarter  section  is 
not  in  legal  effect  a  settlement  upon  an- 
other quarter  section  or  another  section. 

Ferguson  v.  McLaughlin,  96  U.  S.  174,  24 
L.  ed.  624;  Reynolds  v.  Cole,  5  Land  Dec. 
666;  Brown  v..  Central  P.  R.  Co.  6  Land 
Dec.  161 ;  Union  P.  R.  Co.  v.  Simmons,  6 
Land  Dec.  172;  Hemsworth  v.  Holland,  7 
Land  Dec.  76;  Pooler  v.  Johnston,  13  Land 
Dec.  134;  Staples  v.  Richardson,  16  Land 
Dec.  248 ;  Peasley  v.  Whiting,  18  Land  Dec. 
366:  Perry  v.  Haskins,  23  Land  Dec.  50; 
Kenny  v.  Johnson,  26  Land  Dec.  394. 

The  doctrine  that  the  notice  given  by  set- 
tlement and  improvement  extends  only  to 
the  quarter  section  on  which  such  settle- 
ment and  improvement  is  made  has  been  ex- 
tended so  far  as  to  ooTer  a  case  of  settle- 
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ment  on  a  tract  that  has  public  land  on  out 
side  only. 

Brown  v.  Hewlett,  17  Land  Dec.  622. 

The  modification  of  the  rule,  first  an- 
nounced in  the  Hickey  case,  that  the  rule 
is  restricted  to  adverse  claims  under  the 
settlement  laws,  and  does  not  extend  to  a 
railroad  selection,  is  not  supported  by  the 
authorities. 

Ferguson  v.  McLaughlin;  Brown  v.  Cen- 
tral P.  R.  Co.;  Union  P.  R.  Co.  v.  Sim- 
mons; and  Peasley  v.  Whiting, — supra; 
United  States  v.  Central  P.  R.  Co.  84  Fed. 
88. 

Abandonment  and  relinquishment  of  the 
Hickey  homestead  entry  did  not  restore  the 
land  in  controversy  to  the  public  domain, 
and  open  it  to  entry  by  defendant  in  error 
under  the  timber  and  stone  land  law. 

The  Secretary's  decision  allowing  Hickey's 
heirs  to  make  completion  of  entry  was  not  a 
final  judgment  annulling  the  railway  selec- 
tion, but,  on  the  contrary,  simply  suspended 
the  selection  until  the  entry  was  completed 
by  complying  with  the  requirements  of  U. 
S.  Rev.  Stat.  $  2291,  U.  S.  Comp.  SUt  1901, 
p.  1390 ;  and  the  selection  was  pending  when 
the  homestead  entry  was  relinquished  and 
canceled. 

New  Orleans  v.  Paine,  147  U.  S.  261-266, 
37  L.  ed.  162-164,  13  Sup.  Ct.  Rep.  303; 
Peyton  v.  Desmond,  63  C.  C.  A.  651,  129 
Fed.  8. 

Mr.  John  R.  Donohue  in  propria  per- 
sona submitted  the  cause  for  defendant  in 
error : 

By  reason  of  the  settlement  made  by 
Hickey,  and  the  completion  of  entry  by  him 
and  his  heirs,  the  land  in  controversy  was 
segregated  from  the  mass  of  public  land,  and 
was  not  open  for  selection  by  the  railway 
company,  and,  upon  subsequent  relinquish- 
ment filed,  did  not  inure  to  the  benefit  of 
the  railway  company,  but  reverted  to  the 
government  as  public  lands  open  for  entry. 

Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  28  L.  ed.  1122,  6  Sup.  Ct.  Rep.  566; 
Hastings  k  D.  R.  Co.  v.  Whitney,  132  U.  S. 
367,  33  L.  ed.  363,  10  Sup.  Ct.  Rep.  112; 
Whitney  v.  Taylor,  158  U.  S.  85,  39  L.  ed. 
906,  16  Sup.  Ct.  Rep.  796;  Wilcox  v.  Jack- 
son, 13  Pet.  498,  10  L.  ed.  264;  Sturr  t. 
Beck,  133  U.  S.  541,  33  L.  ed.  761,  10  Sup. 
Ct.  Rep.  360;  Witherspoon  v.  Duncan,  4 
Wall.  210,  18  L.  ed.  339;  Oregon  &  C.  R. 
Co.  v.  United  States,  190  U.  S.  186,  47  L. 
ed.  1012,  23  Sup.  Ct.  Rep.  673;  United  States 
v.  Turner,  64  Fed.  228;  De  Lacey  v.  Nortli- 
em  P.  R.  Co.  19  C.  C.  A.  167,  44'u.  S.  App. 
267,  72  Fed.  726 ;  St.  Paul,  M.  ft  liC  R.  Co. 
V.  Leech,  3  Land  Dec.  506;  Boumhoefer  v. 
St.  Paul  M.  ft  M.  R.  Co.  22  Land  Dec.  292; 
Fish  V.  Northern  P.  R.  Co.  23  Land  Dec. 
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15;  Northern  P.  R.  Go.  t.  Loomis,  21  Land 
Dee.  395;  Chicago,  St.  P.  M.  &  O.  R.  Co. 
9  Land  Dec.  221;  Southern  P.  R.  Co.  t. 
Brown,  9  Land  Dee.  173;  Northern  P.  R. 
Co.  V.  Kerry,  10  Land  Dec  290;  Northern 
P.  R.  Co.  V.  Potter,  11  Land  Dec.  531 ;  Hud- 
son V.  Central  P.  R.  Co.  15  Land  Dec.  112; 
Missouri,  K.  &  T.  R.  Co.  y.  Troxel,  17  Land 
Dec.  122. 

The  doctrine  that  a  tract  of  land  lawfully 
appropriated  becomes  thereafter  severed 
from  the  mass  of  public  lands,  and,  if  re- 
linquished or  abandoned,  reverts  to  the  gov- 
ernment, applies  as  well  to  indemnity  lands 
as  it  does  to  granted  lands. 

Nelson  v.  Northern  P.  R.  Co.  188  U.  S. 
108,  47  L.  ed.  406,  23  Sup.  Ct.  Rep.  302; 
Oregon  &  C.  R.  Co.  v.  United  States,  189  U. 
S.  103,  47  L.  ed.  726,  23  Sup.  Ct.  Rep.  615; 
DeLacey  v.  Northern  P.  R.  Co.;  Fish  v. 
Northern  P.  R.  Co.;  and  Northern  P.  R. 
Co.  V.  Loom  is,  supra;  Re  Southern  P.  R. 
Co.  21  Land  Dec.  423;  Hastings  &  D.  R. 
Co.  V.  Christenson,  22  Land  Dec.  257;  Cali- 
fornia V.  Southern  P.  R.  Co.  27  Land  Dec. 
542;  Prince  Invest.  Co.  v.  Eheim,  55  Minn. 
36,  56  N.  W.  239;  St.  Paul  &  S.  C.  R.  Co. 
V.  Ward,  47  Minn.  40,  49  N.  W.  401 ;  Mis- 
souri, K.  ft  T.  R.  Co.  V.  Beal,  10  Land  Dec. 
504;  Hensley  v.  Missouri,  K.  k  T.  R.  Co. 
12  Land  Dec.  19;  Bright  v.  Northern  P.  R. 
Co.  6  liand  Dec.  613 ;  Hastings  &  D.  R.  Co. 
V.  St.  Paul,  M.  &  M.  R.  Co.  13  Land  Dec. 
535. 

As  regards  indemnity  or  lieu  lands,  the 
rights  of  the  railroad  company  do  not  at- 
tach by  relation  as  of  the  date  of  the  act, 
but  only  when  the  selection  of  the  specific 
sections  is  actually  made  in  the  manner 
prescribed. 

Barney  v.  Winona  A  St.  P.  R.  Co.  117  U. 
S.  228,  29  L.  ed.  868,  6  Sup.  Ct.  Rep.  654 ; 
Sioux  City  ft  St.  P.  R.  Co.  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  117  U.  S.  406,  29  L.  ed.  928,  6 
Sup.  Ct.  Rep.  790;  United  States  v.  Mc- 
Laughlin, 127  U.  S.  428,  32  L.  ed.  213,  8 
Sup.  Ct.  Rep.  1177;  Wisconsin  C.  R.  Co.  v. 
Price  County,  133  U.  S.  496,  33  L.  ed.  687, 
10  Sup.  Ct.  Rep.  341 ;  Southern  P.  R.  Co.  v. 
Bell,  183  U.  S.  675,  46  L.  ed.  383,  22  Sup. 
Ct.  Rep.  232;  Gertgens  v.  O'Connor,  191  U. 
8.  237,  48  L.  ed.  163,  24  Sup.  Ct.  Rep.  94; 
United  States  v.  Anderson,  194  U.  S.  394, 
48  L.  ed.  1035,  24  Sup.  Ct.  Rep.  716;  Hum- 
bird  V.  Avery,  195  U.  S.  480,  49  L.  ed.  286, 
25  Sup.  Ct.  Rep.  123;  St.  Paul,  M.  ft  M.  R. 
Co.  ▼.  Sage,  17  C.  C.  A.  558,  36  U.  S.  App. 
340,  71  Fed.  40;  Wisconsin  C.  R.  Co.  v.  For- 
sjrthe,  43  Fed.  867 ;  Hewitt  v.  Schultz,  180 
U.  S.  139,  45  L.  ed.  463,  21  Sup.  Ct.  Rep. 
309;  St.  Paul  ft  S.  0.  R.  Co.  v.  Winona  ft 
St.  P.  R.  Co.  112  U.  S.  720,  28  L.  ed.  872, 
6  Sup.  Ct.  Rep.  334. 
ftl  li.  ed. 


Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Jerry  Hickey,  having  the  legal  qualifica- 
tions, in  March,  1893,  'settled  upon  unsur-[2ft] 
veyed  public  land  of  the  United  States,  sit- 
uated in  the  Duluth  land  district,  Minneso- 
ta.    The  land  was  within  the  territory  in 
which  plaintiff  in  error,  hereafter  called  the 
railway  company,  was  entitled  to  make  in- 
demnity   selections.      This    right,    however, 
was  limited  to  land  as  to  which,  at  the  time, 
"no  right  or  claim   had  attached  or  been 
initiated"  in  favor  of  another.    Act  of  Au* 
gust  5,  1892  (27  SUt.  at  L.  390,  chap.  382). 
In  the  land  office  of  the  district  aforesaid^ 
two  years  and  eight  months  after  the  settle 
ment  by  Hickey,  that  is,  in  December,  1895, 
the  railway  company  made  indemnity  se- 
lections, embracing  not  only  the  land  upon 
which  Hickey  had  built  his  residence,  but 
all  the  unsurveyed  land  contiguous  thereto, 
which,  under  any  contingency,  could   have 
been  acquired  by  Hickey  in  virtue  of  his 
settlement.     Seven  months  after— on  July 
22,  1896— the  official  plat  or  survey  of  the 
township  in  which  the  lands  were  situated 
was  filed.    On  that  day  Hickey  made  appli- 
cation to  enter  the  tract,  under  the  home- 
stead laws.    This  application  embraced  five 
contiguous  lots,  located,  however,  in  differ- 
ent quarter  sections;  viz.,  one  lot  (No.  12) 
in  section  3,  and  four  lots  (Nos.  9,  10,  14, 
and  15)   in  section  4.     The  whole  five  lots 
contained  in  |ill   about   160  acres,  because 
lots   14  and   15  were  fractional.     The  im- 
provements made  by  Hickey  were  on  lot  15. 
On  the  day  Hickey  filed  his  application 
the   railway  company   presented   a   supple- 
mentary  list  of  its  selections,  conforming 
them  to  the  survey  of  the  township.     Be- 
cause of  the  confiict  between  the  claim  of 
Hickey  and  that  of  the  railway  company,  a 
contest  ensued.    It  is  unnecessary  to  recite 
the  vicissitudes  of  the  controversy,  the  death 
of  Hickey  pending  the  contest,  the  substitu- 
tion of  his  mother  as  his  sole  heir,  and  the 
proceedings  by  which  the  claim  of  the  rail- 
way company  came  to  be  limited  to  the  lots 
outside  of  the  fractional  quarter  section  on 
which  the  improvements  of  Hickey  had  been 
made.    Suffice  it  to  say  that  ultimately  the 
Secretary  of  the  Interior  decided  in  favor  of 
the  Hickey  claim.  It  was  held  that  the  effect 
of  the  settlement  was  to  initiate  a  home- 
stead right  as  to  all  the  *land  claimed  in  the[29] 
application  to  enter,  and  therefore,  under 
the  terms  of  its  grant,  the  railway  com- 
pany was  precluded  from  making  a  selection 
of  the  lands  in  dispute.     In  reaching  this 
conclusion   the   Secretary   found  as  a   fact 
that,  in  making  his  homestead  settlement, 
Hickey  had  plainly  manifested  his  intention 
to  embrace  within  his  homestead  the  land 
which  he  subsequently  sought  to  enter,  in 
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such  manner  as  to  cause  it  to  be  well  known 
to  nil  in  tlie  community,  as  early  as  1893, 
tiif  yf>ar  of  the  settlement,  what  were  the 
iKMiiwInrioH  of  the  tract  for  which  he  in- 
l<*ii<U'd  to  obtain  a  patent.  32  Land  Dec.  8. 
In  rnii.s4M|ii«>nce  of  this  final  decision  the 
mother  of  llickcy  made  a  homestead  entry 
for  the  fivo  lots.  Suh«ieqiirntly,  in  the  Cass 
lake  land  district,  Miiinpsota.  to  which  tlie 
land  had  Ijcen  transferred,  the  mother  of 
llickcy  filed  in  the  local  land  office  a  rc- 
linqiii^lnnent  of  her  claim  to  the  entire  tract. 
iSimiiltaneously,  Donohiie,  the  defendant  in 
ern»r.  lile<l  an  application  to  enter  the  land 
under  the  timber  and  stone  act,  and  his 
claim  was  allowed.  The  railway  company, 
howev<»r,  contested  as  to  the  lots  other  thar. 
14  and  15  in  section  4.  on  the  ;;roiind  that 
the  eflTi'ct  of  the  relinquishment  by  the  heir 
of  llickej'  was  to  cause  the  selections  which 
had  formerly  been  rejecte<l  to  become  opera- 
tive as  a^inst  the  entry  of  Donohue  as  to 
the  land  outsitle  of  the  quarter  section  on 
which  the  improvements  of  Hickey  had  been 
constructed.  The  contest  thus  created  was 
final  I V  decided  bv  the  Secretary  of  the  Interi- 

•  •  • 

or  in  favor  of  the  railway  company,  and  a 
patent  issued  to  it  for  the  lots  in  dispute. 
Tin's  proceeding  was  then  conmienced  in  the 
courts  of  Minnesota  by  Donohue  to  hold 
the  railway  ctmipany  liable  as  his  trustee, 
up<i!i  the  fp-oimd  of  error  in  law  committed 
hv  the  Secretary  of  the  Interior  in  refusing 
to  sustain  his  entrv.  The  court  I>elow  de- 
cided  in  favor  of  Donohue.  101  Minn.  239. 
;i2  X.  W.  413.  Upon  this  writ  of  error  the 
correctness  of  its  action  is  the  question  for 
decision. 

The  errors  assifjned  and  the  arirunients  at 
l):ir  rest  upon  two  cnntentioim:  First.  That 
ili«'  nri<;in:il  decision  of  tin*  S<HTetary  of  the 
Interior  in  favor  of  the  llickev  homestead  en 
[27  |ii\  was  •wnuijr  as  a  matter  nf  law.  because 
HJckev.  bv  his  settlement.  Ii;il  iM»wer  to  ini- 
ti«te  a  claim  to  land  onlv  in  the  fractional 
(juarter  «^retiou  within  which  his  improve 
UM-ntf*  had  b.^en  placed,  and.  therefore,  that 
nil  tin*  other  lands  outride  of  such  quarter 
siH-iioM.  altli()u<;h  embraced  in  the  applica- 
lioii  for  fiitrv.  were  subject  to  selection  by 
tlu'  ralhvay  company,  because  unappropriat- 
e<l  pnblir  Innd  of  the  I'nitfd  States,  ap:ainst 
which  no  clniin  had  been  initiated.  Second. 
RecauM'  even  if  the  decision  of  the  LjukI 
IVpartnwnt  in  favor  of  the  Hickey  ufipli- 
cation  was  not  erroneous  as  a  niattpr  of  law, 
the  court  below  erred  in  not  givinj?  elTect  to 
the  ruling  of  the  Department  in  favor  of 
the  railroad  com])any  and  against  the  Dono- 
hue entrv. 

To  dispose  of  the  first  contention  requires 
us  to  take  into  view  the  legislation  concern- 
ing the  right  to  acquire  public  lands  by  prc- 
^mptors  and  homesteaders. 


The  act  of  September  4,  1841  (5  SUt.  at 
L.  455,  chap.  16),  together  with  the  supple- 
menUl  act  of  March  3,  1843  (5  Stat,  at  L. 
619,  chap.  86),  superseded  all  earlier  stat- 
utes, and  were  the  basis  of  the  pre-emption 
laws  in  force  on  the  repeal  of  those  laws  in 
1891.  The  act  of  September  4,  1841,  was  en- 
titled "An  act  to  Appropriate  the  Proceeds 
of  the  Sales  of  the  Public  Lands,  and  to 
Grant  Pre-emption  Rights;"  and  $$  10  to 
15  dealt  with  the  subject  of  pre-emption. 
By  i  10  it  was  provided  that  one  who 
possessed  certain  qualifications  and  made 
settlement  in  person  upon  surveyed  puMic 
lands  subject  to  be  so  settled,  and  who 
should  inhabit  and  improve  the  same,  and 
who  had  or  should  erect  a  dwelling  thereon, 
might  enter  with  the  register  of  the  land 
office  for  the  district  in  which  such  land 
might  lie,  "by  legal  subdivisions,  any  num- 
ber of  acres,  not  exceeding  one  hundred  and 
sixty,  or  a  quarter  section  of  land,  to  in- 
clude the  residence  of  such  claimant,  upon 
paying  to  the  United  States  the  minimum 
price  of  such  land.  .  .  ."  This  provision 
of  the  statute  of  1841  was  substantially  re- 
enacted  in  f  2259  of  the  Revised  Statutes. 
Under  the  law  of  1841,  claims  to  public  land 
might  be  initiated,  prior  to  record  notice, 
by  settlement  upon  surveyed  land  subject  to 
private  entry,  thirty  da3r8  being  allowed  the 
settler  within  which  to  *file  his  declaratory [28] 
statement  with  the  register  of  the  proper 
district.  Act  Sept.  4,  1841  (chap.  16,  $  15, 
5  Stat,  at  L.  457,  Rev.  SUt.  $  2264).  Sub- 
sequently, where  the  land  settled  upon  had 
not  been  proclaimed  for  sale,  the  settler  was 
allowed  three  months  in  which  to  file  his 
claim.  Act  March  3,  1843  (chap.  86,  $  5, 
5  Stat,  at  L.  620,  Rev.  Stat.  2265). 

It  was  not,  however,  until  1862,  that  pre- 
emptions were  allowed,  under  proper  re- 
strictions, on  the  unsurveyed  public  lands 
generally.  Act  of  May  30,  1862  (12  Stat,  at 
L.  410,  chap.  86).  By  §  7  of  that  act  the 
settler  on  unsurveyed  lands  was  not  required 
to.  make  his  declaratory  statement  until 
three  months  from  the  date  of  the  receipt 
at  the  district  land  office  of  the  approved 
plat  of  the  township  embracing  his  pre- 
emption settlement. 

From  the  beginning  the  Land  Department 
has  construed  the  preemption  laws  as  con- 
ferring an  alternative  right  either  to  select 
a  regular  quarter  section  of  160  acres  or  the 
same  quantity  of  land  embraced  in  two  or 
more  contiguous  legal  subdivisions,  although 
in  difTerent  quarter  sections.  See  circular 
of  September  15,  1841  (1  Tester,  I^nd  Laws, 
p.  302).  The  practice  of  the  Land  Office  is 
illustrated  in  a  case  passed  upon  by  the 
Attorney  General  in  1871.  Re  Shaw,  Copp, 
Land  Laws,  p.  309.  One  Shaw  filed  a  declar- 
atory statement  embracing  tracts   situated 
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not  alone  in  different  quarter  sections,  but  steader  was  not  to  be  confined  to  a  particu- 
in  different  townships,  and  aggregating  lar  regular  quarter-section  tract  in  order 
more  than  196  acres.  From  a  ruling  of  the  that  he  might  receive  160  acres,  but  was 
Commissioner  requiring  the  pre-emptor  to  authorized  to  make  up  the  allotted  quanti- 
select  which  of  the  legal  subdivisions  he  ty  by  joining  contiguous  legal  subdivisions, 
would  omit  from  his  entry  so  as  to  include  This  is  further  illustrated  by  the  text 
his  principal  improvements,  preserve  the  of  $  2306,  Rev.  Stat.  (U.  S.  Comp.  Stat, 
contiguity  of  the  land  remaining,  and  ap-  1901,  p.  1415),  which  provides  that  every 
proximate  to  160  acres,  Shaw  appealed,  and  person  entitled  to  enter  a  soldier's  and  sail- 
the  Secretary  of  the  Interior  requested  the  or*8  homestead,  who  had  previously  entered, 
advice  of  the  Attorney  General.  In  recom-  under  the  •homestead  laws,  a  quantity  of  land  [30] 
mending  that  the  decision  of  the  Commis-  less  than  160  acres,  was  authorized  "to  en- 
sioner  be  affirmed,  after  calling  attention  to  ter  so  much  land  as,  when  added  to  the 
the  fact  that  the  technical  quarter  section,  quantity  previously  entered,  should  not  ex- 
through  the  unavoidable  inaccuracy  of  sur-  ceed  160  acres.'* 

veys  in  adjusting  meridians,  etc.,  often  ex-  It  was  not  until  May  14,  1880  (chap.  89, 
ceeded  or  fell  below  160  acres,  it  v^as  said:  21  Stat,  at  L.  141,  U.  S.  Comp.  Stat.  1901, 
"The  pre-emption  settler  has  the  right,  p.  1393),  that  a  homestead  entry  was  per- 
under  the  act  of  1841,  to  enter  either  160  mitted  to  be  made  upon  unsurveyed  public 
l20] acres  in  legal  subdivisions  •lying  contiguous  land.  The  statute  which  operated  this  im- 
to  each  other  without  reference  to  the  quar-  portant  change  moreover  modified  the  home- 
ter-section  lines,  or  he  has  the  right  to  en-  »*^<*a<i  law  in  an  important  partictilar.  Thus, 
ter  a  quarter  section  as  such,  in  which  case  ^or  the  first  time,  both  sh  to  the  survej^ed 
he  can  Uke  the  amount  of  land  contained  an<^  unsurveyed  public  lands,  the  right  of 
therein  as  shown  by  the  official  survey.  In  ^^^  homestead  settler  wa«  allowed  to  be  in- 
entering  a  'quarter  section,'  he  cannot,  of  itiated  by  and  to  arise  from  the  act  of  set- 
course,  depart  from  the  ascertained  lines,  tlement,  and  not  from  the  record  of  the 
but  must  take  160  acres  or  less,  as  the  case  ^^^^^  "^ade  in  the  Land  Office.  These  re- 
j^g^y  Y^  suits  arose  from  §  3  of  the  act,  reading  as 

"In   the  case  under  consideration,   Shaw  f^^^ows*                             ,,         ,     , 

claims  bv  legal  subdivision,  but  not  accord-  ^^^-  \  ^^^^  any  settler  who  has  settled, 

ing  to  the  lines  of  a  quarter  section.     Part  or  who  shall  h^roftfter  «^ttle   on  any  of  the 

*  xu    1     J  •    •            *         I  •      •            o        1  public  lands  of  the  L  nited  States,  whether 

of  the  land  is  in  one  township,  m  sec.  2,  and  '             ,                          ■•       .xi.  x,.     •  x     x- 

,,        ,          1  •       •              oe      TT  Burveved  or  unsurve3'ed,  with  the  intention 

part  in  another  township,  in  sec.  35.     He  .      *.    .       .,                     j      xu     i.         x     j 

\      , ,  ,        ,,        ,    .         y                    .         i  of  claiming  the  same  under  the  homestead 

should  be  allowed  to  enter  any  number  of  ^^^^   ^^^^f^  ^^^^^^.^^j  ^,^^  ^^^^  ^.^^  ^^  ^,^ 

the  legal  subdivisions  contiguous  to  each  ^.^  homestead  application  and  perfect  his 
other  and  including  his  dxvelhng  so  that  the  ^^.^j„^,  ^^try  in  the  United  SUtes  Land 
whole  shall  not  in  amount  exceed  160  acres,  ^^f.^^  ^^  i,  „^^  allowed  to  settlers  under 
but  he  cannot,  under  the  act.  take  more  ^y^^  pre-emption  laws  to  put  their  claims  on 
than  that  amount,  because  the  land  claimed  record;  and  his  right  shall  relate  bark  to 
does  not  constitute  what  is  legally  known  ^jj^  ^i^te  of  settlement  the  same  as  if  he  set- 
as  a  'quarter  section.'  "  tied  under  the  pre-emption  laws." 

On  May  16,  1874,  the  right  of  a  qualified  gee  Maddox  v.  Burnham,  supra, 

pre-emptor   to   locate   a    pre-emption   claim  it  cannot  be  doubted  that,  at  the  incep- 

upon  land  lying  in  two  adjoining  townships  tion,  the  Land  Office  considered  that,  under 

was   expressly   recognized   in    Re   McHenry,  the  homestead  law,  a  settler  was  entitled  to 

Copp,  Land  Laws,  295.     And  these  princi-  take  his  160  acres  not  alone  from  a  regular 

pies,   as    will    hereafter   be    seen,    governed  quarter  section,  but  to  make  up,  as  was  the 

equally  as  to  settlements  on  unsurveyed  as  case  under  the  pre-emption  law,  the  quan- 

on  surveyed  land.  tity   allowed  by   law,   by   taking  adjoining 

The  homestead  law  was  enacted  on  May  and  contiguous  legal  subdivisions;  and  that 
20,  1862.  12  Stat,  at  L.  392,  chap.  76.  By  such  has  continued  to  be  the  rule  by  which 
that  act,  difl'ering  from  the  pre-emption  law,  the  statute  has  been  enforced  to  this  time, 
the  rights  of  the  settler  only  attached  to  the  both  as  respects  settlements  upon  unsurveyed 
land  from  the  date  of  the  entry  in  the  prop-  as  well  as  surveyed  lands.  See  circular 
er  land  office.  Maddox  v.  Burnham,  166  October  30,  1862  (2  I^ester,  Land  Laws,  p. 
U.  S.  544,  546,  39  L.  ed.  627,  15  Sup.  Ct.  248) ;  departmental  instructions  as  to  en- 
Rep.  448.  The  text  of  that  act,  afterwards  tries  on  public  lands,  contained  in  bound 
embodied  in  Rev.  Stat.  §§  2289  et  seq.  (U.S.  volumes  published  in  1899  and  1904;  circu- 
Comp.  Stat.  1901,  p.  1388),  makes  it  ob-  lar  August  4,  1906,  35  Land  Dec.  pp.  187 
Tious   that   it   was   contemplated   that,    as  to  200. 

under  the  settled   rule  applied   in  the  en-  *Both  under  the  pre-emption  law  and  under  [31] 

forcement  of  the  pre-emption  laws,  the  home-  the  homestead  law,  after  the  act  of  1880,  the 
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rights  of  the  Mttler  were  initiaUd  b^-  act-  clum  ol  the  first  settler  embrsced  not  only 
tlement.  In  general  terms  ft  ins]r  be  said  land  within  the  legal  aubdiTision  on  which 
that  the  pre  emption  laws  (Rev.  Stat.  1|  the  improrenienta  had  been  p1a««d,  but  con- 
S267  to  228S,  U.  S.  Comp.  Stat.  1901,  pp.  tiguous  land  lying  in  another  quarter  sec- 
13B1-1386),  ae  a  condition  to  an  entry  of  tion,  the  ruling  hae  ever  been  that  any 
public  lands,  merely  required  that  the  sp-  conduct  of  the  first  settler  adequate  to  eon- 
propriation  ahould  have  been  for  the  ex-  vey  actual  or  constructive  notice  to  a  sub- 
elusive  use  of  the  eettler,  that  he  should  sequent  settler  that  the  claim  had  been  ini- 
erect  a  dwelling  house  on  the  land,  reside  tiated  not  only  tc  the  land  upon  which  th»' 
upon  the  tract,  and  improve  the  same.  By  improvements  were  situated,  but  as  to  con- 
the  homestead  law,  residence  upon  and  cu)-  tiguoua  land,  even  though  in  another  quar- 
tiration  of  the  land  was  required.  Under  ter  section,  sufficed  to  preserve  the  rights  of 
neither  Uw  was  there  a  specific  require-  tbe  first  settler.  The  scope  of  the  rulings  on 
ment  as  to  when  the  improvement  of  the  this  subject  is  illustrated  by  a  decision  of 
land  should  be  commenced  or  as  to  the  na-  the  Secretary  of  the  Interior  made  in  1893, 
ture  and  extent  of  sueh  improvement,  nor  i"  Sweet  v.  Doyle.  17  Land  Dec.  187.  In 
was  there  any  requirement  that  the  Und  ,">**  ■»»?  t^e  Secretary  mainUined  the 
selected  should  be  inclosed.  homestead  nght  of  Sweet  to  land  lying  in 
As.  under  both  the  pre-emption  and  home-  different  sections.  In  domg  so,  reviewing 
stead  laws,  whether  the  settlement  was  made  f""""!  ^r?'Tl 'i*?"""  T^  "^""^  .*" 
upon  surveyed  or  unsurveyed  land,  the  law  **•?  .''f  ^^'^  '*  ^^,  ^^  "-l"*  f^'  J^ 
j'j  I.  _.t.  -4.  _  1  HI  „  .~~..^  .  original  settler  might  defeat  an  attempted 
did  not  make  it  necessaiy  to  file  or  record  a  ,=,  ,  .  ■?  i  »  .t  ..  . 
,  ,  .  ...  .1  ,  3  ,.,  .]  settlement  by  another  before  tbe  time  when 
claim  in  respect  to  the  land  until  a  con«der.  ^^^^  „„tice  was  required,  in  any  of  the 
able  period  of  time  bad  elapsed  after  the  m-  t„„„„i  ^^^.  j  ^j^  .  technical  quarter 
itiation  of  the  right  by  settlement,  it  nece..  ^^j^^^  %  ^j,^  wittlement  upon  and  pla- 
jariiy  came  to  pass  that  controversies  aros*  ^.  ^,  intprmements  thereon;  2,  as  to  all 
frwn  rights  asserted  by  others  t«  land  upon  ^,j  ,  ^^^  although  lying  in  different  quar- 
which  a  settlement  had  been  made,  but  as  ^^^  ^^tions,  by  improvements  on  each  sub- 
to  which  no  exact  «P*='fl"t.on  appeared  up-  ^.^.^.^^  ^f  ^■^^^  ,^„j  „^j^ij^  ^,  ^^^  ^^^, 
on  the  records  of  the  Land  Omoe  of  the  lo^-  ^,i„„  „„  ^^j.^  he  had  settled ;  3,  b>  actu- 
tion  and  extent  of  tbe  land  claimed.  In  the  ,,  p^tj^p  ^o  an  intruder  of  the  eiUnt  of  the 
administration  of  tbe  land  laws,  in  the  en-  settlement  claim.  Two  cases  decided  in  1887 
deavor  to  protect  the  righta  of  third  par-  (Brown  v.  Central  P,  R.  Co.  8  Land  Dec 
ties  acting  in  good  faith,  and.  at  the  same  jg,  ^^j  jj^^^^^  p  ^  ^o.  v.  Simmons,  6 
time,  to  give  effect  to  the  rights  arising  ^a^^  j,^^  jj2,  iUustraU  the  recognition  by 
from  a  settlement  and  the  relation  back  of  ^^^  ^^^  Department  of  a  right  in  a  quali- 
the  claim  when  filed  to  its  initiation  by  set.  ^^  pre-emptor  to  settle  upon  unsurveyed 
tlement,  the  decisions  of  the  Land  Oflicc,  ,^^j  slthough  lying  in  more  than  one  quar 
while  consistent  in  the  interpretation  of  the  ^j.  gection. 

statutes,  perhaps  present,  from  the  nature  of  -Astothe  second  aspect,  that  is,  the  nB-[ISl 

the  subject,  some  lack  of  precision   in   the  (^^g  .pj  character  of  the  acts  of  the  settler 

appreciation  of   the  facts   involved   in   psr  eHsential   to  initiaU   and   preserve   a   claim 

ticular  cases.     It  is  certain,  however,  that,  to  land  as  against  the  government,  the  rul- 

viewing  comprehensively  the  rulings  of  the  jngg    of    the    Land    Department   have    been 

Land  Deparbnent.  the  subject  has  been  con-  liberal    towards   the   settler,   and    his   good 

sidered  in  two  aspects, — first,  the  sufficiency  fsith  and  honest  purpose  to  comply  with  tbe 

of  acts  done  by  a  settler  upon  or  after  ini-  demands  of  the  statute  have  primarily  b«en 

tiating  a  claim  to  give  notice  of-  the  extent  considered,  thus  carrying  out  the  injunctioa 

o(  bis  claim  to  another  settler;  and,  second,  of  this  court  in  Tarpey  v.  Madsen.   178  U. 

the  sufficiency  of  like  acU  to  entitle  to  a  S.  220,  44  L.  ed.  1044,  20  Sup.  Ct.  Hep.  849, 

patent  (or  the  land  as  against  the  govern-  and  cases  there  cited,  to  the  eflfect  that  n- 

[SS]ment,    In  both  *of  the  classes  it  is  undoubted  gard  ahould  be  had,  in  passing  on  the  rights 

that  the  administrative  rule  has  been,  as  to  of  settlers,  to  the  fact  that  "the  law  deals 

surveyed  and  unsurveyed  lands,  that  tbe  no-  tenderly  with  one  who,  in  good  faith,  pies 

tiee   effected   solely  by   improvements   upon  upon  the  public  lands  with  the  view  of  malc- 

the  land  is  confined  to  land  within  the  par-  ing  a  home  thereon."    The  general  course  of 

ticular   quarter   section   on   which    the   im-  the    Land    Department    on    the    subject   ia 

provements  are  situated.     Re  Hall,  6  Land  illustrated    by    two    decisions, — Findlvf    t. 

Dec.   141.     And  this  ruling  was  predicated  Ford,   II   Land.   Dee.    173,  and  Holmui  t. 

upon  the  assumed  import  of  the  decision  in  Hickerson,  17  Land.  Dee.  200. 

Quinby  t.  Conlan,  104  U.  S.  420,  2S  L.  ed.  As  a  result  of  this  review  of  ths  lq[i*la- 

800.  tion    concerning    pre-emptions    and    honw- 

In  the  first  class  of  cases,  however,  that  eteada,  and  of  the  setUed  interpreUtion  eon- 

is,  in  contests  bstween  settlers,  whers  tbe  tinuouely  given  to  ths  same,  we  think  thsn 
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!■  nft  merit  in  the  proposition  th*t  k  home  in  the  town  of  SanU  Clark,  ia  towiuhip  T, 
•toder  who  initiates  a  right  as  to  eitbe:  upon  which  his  residence  and  other  improvtt- 
suirajed  or  unsurveyed  land,  and  complin  meuta  stood.  The  register  and  receiver, 
with  the  legal  regulations,  may  not,  when  hi  however,  refused  to  allow  this  to  be  don«, 
enters  the  land,  embrace  in  his  claim  lani  and  required  Ferguson  to  make  a  separate 
in  contiguous  quarter  sections,  if  he  doesnoi  declaratoi;  statement  for  that  parcel.  Sub- 
exceed  the  quantity  allowed  by  law,  am  sequently,  in  virtue  of  a  provision  of  an  act 
provided  that  his  improvements  are  upoi  of  Congress,  Ferguson,  as  the  possessor  of 
•ome  portion  of  the  tract,  and  that  he  doei  the  lot  and  improvemenU  referred  to  as  situ- 
■nch  acU  as  put  the  public  upon  notice  oi  ated  in  township  7,  became  the  owner  of 
the  extent  of  his  claim.  that  parcel  by  deed  from  the  town.  A  con- 
Conclusive  as  is  the  text  of  the  statutei  test  ensued  in  the  land  office  between  Fergu- 
and  the  long-continued  administrative  con  son  and  a  railway  company  claiming  by 
struction  which  has  enforced  them,  it  is  nev  sUtutory  grant,  which  contest  related  sole- 
erthelesa  insisted  that  a  contrary  rule  musi  jy  to  ft  portion  'of  the  land  in  township  6,[»51 
be  applied  because  of  the  decision  in  Fergu  ^j  ^^^^  ,hich  he  filed  his  first  declaratory 
•on  V.  McLaughlin.  96  U.  S.  174.  24  L.  ed  gutement.  No  controversy  was  had  as  to 
fl24.  That  case  concerned  a  special  act  ap  ^he  land  included  in  the  second  declaratory 
plicable  alone  to  tal.focn.a  giving  a  r.ghf  ,t.tement,  which  related  to  the  land  in  the 
to  pre-empt  ""'""eyed  lands,  and  the  spe  ,  g^  ^  Ferguson  had 
eiftl  act  governed  the  rights  of  the  set. lei  •  ^ 
by  the  general  rules  controlling  under  th<  .  "*_..  .  ,.  .  ,  „  .L  ,  , 
i.™_  ?  i»,  ^1  loji  ui.i,  I*  ■.  ■  formity  to  the  act  of  Confess.  The  local 
pre-emption  law  of  1841,  which,  it  is  in  ,  ,  "L.  >  -,,.,.  ^ 
-  ,  I  .1  11  loon  ■  J  J  •  '■"<!  officers  decided  that  Feriruson  was  not 
■lated,  oy  the  act  of  1880  ib  made  determina  „,-i.u  t  ,i,»  i  j  ■  .  i."  n  i.-  i.  i. 
TT^  ',  ,i  -  ,  ,  ,  .  ,  J  -  ,  entitled  to  the  land  in  townsh  p  6,  which  he 
tive  of  the  right  of  a  homesteader  in  respect  ,  ■  ,  ...  .i.  ■  , 
..1  _  .  J  ,  J  mt  Claimed  as  a  pre-cmptor,  iupon  the  sole  and 
to  a  settlement  on  unsurveyed  land.  The  ar  ,  .  "^  ,„  .^  .  J.^J  ,,.  " 
gument  r.sU  upon  a  misconception  of  th.  "«1»»'«  f™"''^"  ^^»t  hi.  dwelling  was  not 
a4|tfrect  "of  the  decision  in  the  cited  case,  or  "P°"  *^^'""^  "  '^"'T^'  This  action  was 
in  any  event,  assumes  that  expressions  found  j'^Tt^J*''  the  Commissioner  of  the  General 
in  the  opinion  must  be  now  held  to  govern  t  ^*^^  O®*^  '"**  **"*  Secretary  of  the  Inten- 
question  not  arising  on  tlie  record  in  thai  "'■■  ''  **"8  *"^^"  '<"'"•'  '•>»»■  ^^  '■*"°" 
caM.  "'  sales  of  portions  of  the  land  after  filing. 
Without  going  into  great  detail,  the  ma-  Ferguson  could  not  be  regarded  as  a  bona 
terial  facts  of  the  case,  as  shown  by  the  file  8<*«  ietUer.  A  patent  issued  to  the  railway 
record  and  the  statement  of  taets  contained  co™!*"?  '«"■  '^e  land  which  it  claimed,  and 
in  the  ooinlon,  were  these:  Two  persons  *  transferee  of  the  company  brought  eject- 
•ettled  on  two  distinct  and  separate,  but  con  "•*"*  ftgainst  Ferguson  in  a  state  court  o( 
tiguous,  parcels  of  unsurveved  public  land,  California  to  obtain  possession  of  the  land, 
Ferguson  bought  the  rights  of  both  these  ""^  Ferguson,  under  the  practice  In  CftHfor- 
parties.  On  one  of  the  tracts  there  was  a  "'"•  ^^  "■'  "'  =™*  complaint,  challenged 
dwelling  and  other  valuable  improvements,  """  ''"•'  correctne"  <><  the  ruling  of  the 
and  Ferguson  resided  on  that  tract  and  cul-  ^^^  Department,  and  asserted  that  the  rail- 
tivated  and  pastured  both  tracts.  In  March,  ™^  ■'"'  'ts  transferee  held  the  land  as  his 
1866,  by  virtue  of  an  act  of  the  legislature  t"^""***'  ^he  trial  court,  as  did  tie  supreme 
Of  California,  extending  the  limiU  of  the  """t  of  California,  sustained  the  correctness 
town  of  Santa  Clara,  the  parcel  upon  which  "^  the  ruling  of  the  Land  Department,  and 
was  situated  the  residence  of  Ferguson,  the  ""^  <»"«  «•'""  *"  this  court.  Here  the  action 
possessory  right  to  which  had  been  aequire.1  ?'  the  court  below  was  affirmed,  the  court,  in 
by  him,  came  to  be  included  within  the  llm-  't«  op""™-  declaring  that  the  ruling  of  tho 
its  of  the  town  of  Santa  Clara.  By  a  plat  of  ^"^  Department,  rejecting  the  claim  be- 
the  United  States  survey,  filed  on  May  19,  «"•*  the  residence  of  Ferguson  was  not 
1866,  it  was  shown  that  the  tract,  the  posses-  "^  "?  P"'t  °'  tht  congressional  subdivision 
wry  right  to  which  had  been  acquired  by  *^  ''""^  '*■"  l»nd  belonged,  was  aot  only 
Fergu«.n,  and  which  was  outside  of  the  cor-  «>\^'  J""*  ""  "  «"  V  .l'^7"T^  t' 
poration  limtU  of  the  town  referred  to,  lay  "ell -established  rule  of  the  Land  Depart- 
in  township  8,  Thereafter  Ferguson  filed  his  """t.  True  it  is  that,  in  the  eourw  of  the 
declaratory  statement,  claiming  the  right  to  'P'"'""'  <aprMS'0"«  ""«  »^  which  permit 
enter  this  parcel  under  the  preemption  b' the  construction  that  it  was  Intended  to  be 
laws.  Subsequently,  in  October,  1866,  the  **='^*d  that  a  homestead  wittier  conld  only 
United  States  plat  of  survey  of  township  7,  ^"1"'"  '"^  ''thin  a  regular  quarter  aee- 
which  embraced  the  town  of  Santa  Clara,  "*»"-  <»»  "hich  must  be  Us  improvemento. 
and  therefore  the  residence  tract  of  Fergu-  But  the  decision  must  be  confined  to  the 
•on,  was  filed.  Ferguson  then  Bought  to  luestion  bdore  the  court,  wMoh  waa  the 
amend  his  former  declaratory  statement  to  right  of  a  seUler  to  claim  a  tract  of  160 
aa  to  embrace  the  parcel  ot  land  •ituated  lerea  of  land  under  the  homMtead  law,  when, 
•a  E-  ad.                                                                                                                             •" 
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on  no  part  of  the  land  for  which  the  patent 
[S9]  was  claimed,  had  the  improvements  ^required 
by  the  statute  been  made.  Not  only  the  is- 
sues in  the  case  make  this  clear,  but  this 
also  results  from  the  statement  of  the  court, 
that  its  conclusion  was  in  accord  with,  and 
was  intended  to  uphold  and  apply,  the  rul- 
ings of  the  Land  Department  from  the  begin- 
ning. This  must  follow,  because,  if  the  lan- 
guage of  the  opinion  relied  upon  in  the  ar- 
gument were  to  be  given  the  meaning  now 
attributed  to  it,  it  would  result  that  the 
opinion,  instead  of  giving  sanction  to  and 
maintaining  the  rulings  of  the  Land  De- 
partment, would  have  overthrown  the  en- 
tire administrative  construction  of  the  act 
enforced  from  the  beginning.  For  whilst 
it  is  true,  as  has  been  sho^-n,  that  the  Land 
Department  had  always  held  that  there  must 
be  compliance  with  the  statutory  require- 
ments as  to  a  dwelling  and  improvements 
on  the  tract  settled  upon  and  claimed,  those 
rulings  went  pari  passu  with  the  consistent 
and  settled  rule  by  which  a  settler  was  al- 
lowed to  take  the  land  which  he  claimed 
from  different  quarter  sections  if  he  had 
given  adequate  notice  of  the  extent  of  his 
claim  both  within  and  without  the  legal 
subdivision  in  which  his  improvements  were 
situated.  And  this  view  of  the  true  meaning 
of  the  decision  in  the  Ferguson  Case,  irre- 
spective of  general  expressions  found  in  the 
opinion,  is  fortified  by  the  fact  that,  since 
that  case  was  decided,  in  not  one  of  tho 
rulings  of  the  Land  Department  has  the  case 
been  referred  to  as  changing  the  settled  rule 
then  prevailing,  and  which  has  been  contin- 
ued without  interruption.  Indeed,  when  the 
settled  construction  of  the  Land  Department 
is  taken  into  view,  and  the  unbroken  ap- 
plication of  that  rule  by  it  is  borne  in  mind, 
the  conclusion  necessarily  follows  that  Con- 
gress, in  enacting  the  act  of  1880,  clearly 
must  have  had  in  mind  the  settled  rule  of 
the  Land  Department  which  the  Ferguson 
Case  declared  the  court  afTirmed. 

If  we  could  brinj*  ourselves  to  disregard 
the  settled  administrative  construction  pre- 
vailing for  so  many  years,  impliedly,  if  not 
expressly,  recognized  by  Congress,  and  should 
look  at  the  subject  as  an  original  question, 
it  cannot  be  doubted  that,  even  upon  tho 
hypothesis  that  statements  in  the  opinion 
[S7]in  *Ferguson  v.  McLaughlin  justify  the  as 
sumption  now  based  upon  them,  such  as 
sumption  would  cause  the  decision  in  that 
case,  if  applied  to  the  issue  here  presented, 
to  be  destructive  of  the  rights  of  settlers  to 
initiate  claims,  both  as  to  surveyed  and  un- 
surveyed  land,  prior  to  the  time  of  making 
formal  application  to  enter  the  land.  This 
is  said,  because  it  is  apparent  that  the  right 
given  by  the  statute  would  be  destroyed  if 
it  be  that  a  homesteader  who  settles  upon 
04S 


surveyed  land,  and  locates  his  residence  in 
an  eligible  situation  upon  a  quarter-quar- 
ter section,  relying  upon  fertile  land  in 
other  quarter  sections  to  enable  him  to  make 
his  settlement  fruitful,  can,  after  having 
given  public  manifestation  of  his  intention 
as  to  the  boundaries  of  his  claim,  have  all 
the  land,  except  only  the  quarter-quarter 
section  on  which  he  resides,  taken  away 
from  him  by  someone  else  before  the  time 
arrives  when,  by  law,  the  homesteader  is  re- 
quired to  make  application  to  enter.  And 
the  same  thing  is  more  cogently  true  of  un- 
surveyed  land.  No  more  apt  illustration 
of  the  unjust  result  referred  to  could  be 
given  than  is  disclosed  by  this  very  case; 
for,  as  we  have  said,  the  claim  of  Hickey 
embraced,  among  other  land,  two  lots  form- 
ing a  fractional  quarter  section.  This  was 
occasioned  by  the  existence  of  a  body  of 
water  which  controlled  the  survey  and 
caused  the  fractional  quarter  section^  con- 
sisting solely  of  the  two  lots  referred  to. 
It  was  upon  this  quarter  section,  bordering 
upon  the  water,  that  Hickey  erected  hi^ 
dwelling.  It  is  apparent  that  the  right 
given  by  statute  would  be  unavailing  if  it 
were  to  be  held  that  Hickey  had  not  the 
legal  power  to  initiate  any  claim  to  the 
contiguous  land,  thus  confining  him  to  the 
fractional  lots  bounded  by  the  water,  in  effect 
cutting  off  the  only  land  which  could  pos- 
sibly have  made  the  settlement  beneficial, 
although  immediately  on  such  settlement, 
as  found  by  the  Land  Department,  Hickey 
had  manifested  to  the  whole  community  his 
purpose  to  claim  the  land  which  he  after- 
wards applied  to  enter,  in  order  to  make  up 
his  160  acres. 

Concluding  from  the  foregoing  that  the 
I^nd  Department  was  right  in  its  original 
decision  as  to  the  right  of  Hickey  to  •enter[S§l 
the  land  as  a  homestead,  we  are  brought 
to  consider  the  second  proposition;  that  is, 
whether  the  Department  was  right  in  reject- 
ing the  timber  entry  of  Donohue  and  award- 
ing the  land  to  the  railroad  company.  When 
that  question  is  considered  in  its  ultimate 
Aspect  it  will  be  apparent  not  only  that  it 
is  related  to  the  question  of  the  validity  ot 
the  settlement  of  Hickey,  but  it  necessarily 
follows  that  the  validity  of  that  settlement 
in  effect  demonstrates  tlie  error  of  law  com- 
mitted by  the  Department  in  its  ruling  aa 
to  the  Donohue  entry. 

The  decision  of  the  Secretary  of  the  In- 
terior, which  finally  sustained  the  applica- 
tion of  Hickey,  and  directed  that,  upon  the 
completion  of  the  entry,  the  selection  of 
the  railway  company  should  be  canceled, 
was,,  made  on  February  11,  1903.  Mrs. 
Hickey,  as  the  heir  of  her  son,  completed  the 
entry  in  June  following.  About  a  month 
afterwards,  however,  she  filed  a  written  re- 
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linquishment  of  the  entry  in  the  local  land 
oflfice,  and  on  the  same  day  Donohue  made  a 
timber  and  stone  application  for  the  land 
and  was  allowed  to  enter  the  same.  On  re- 
port by  the  local  land  office  of  the  relinquish- 
ment of  Mrs.  Hickey,  the  General  Land  Of- 
fice, in  February,  1904,  accepted  the  relin- 
quishment and  canceled  the  homestead  entry. 
At  the  same  time,  however,  the  Commis- 
sioner instructed  the  local  land  officers  as 
follows : 

"This  releRHCR  from  suspension  the  selec- 
tion by  the  St.  Paul,  Minneapolis,  &  Mani- 
toba Railway  Company  under  act  of  August 
5,  1892  [27'Stat.  at  L.  390,  chap.  382],  of 
lot  12,  sec.  3,  and  lots  9  and  10.  sec.  4, — lot>* 
14  and  15  not  appearin<»  to  be  within  the 
company's  original  selection. 

"You  will  inform  Mrs.  Hickey  of  the  above 
action,  and  also  advise  the  company  thereof, 
and  that  thirty  days*  preference  right  will 
be  allowed  it  in  which  to  perfect  its  selec- 
tion of  said  lot  12,  sec.  3.  and  lots  9  and 
10,  sec.  4,  in  accordance  with  its  Duluth 
list  7  (supplemental  to  list  5)  filed  July  22, 
1896." 

In  >fnrrh.  1904,  the  Commissioner,  writ- 
ing to  the  local  land  officers  in  regard  to  a 
report  by  them  of  the  allowance  of  Dono- 
huc's  tinil)er  culture  entry,  said: 
[89]  •'This  entry  should  not  have  been  allowed ; 
the  contest  for  this  laud  was  between  the 
ruihvay  company  and  the  heirs  of  Jerry 
Hickey;  but  before  the  final  action  on  the 
cnse.  and  the  rejection  of  the  company's  ap- 
plication to  select,  the  claim  of  the  heirs 
of  ITickey  was  relinquished  and  their  home- 
stead canceled,  which  left  the  land  subject 
to  the  application  of  the  company. 

"You  will,  therefore,  notify  the  company 
in  accordance  with  instructions  of  February 
18,  allowing  it  thirty  days  from  notice  in 
which  to  '      fVct  its  selection. 

"The  entry  of  Donohue  will  be  held  sus- 
pended, subject  to  the  action  of  the  com- 
pany; and  should  it  perfect  the  selection, 
the  entry  will  be  held  for  cancelation." 

The  railway  company  perfected  its  selec- 
tion of  the  lands  in  controversy,  and  the  "en- 
try of  Donohue  was  held  for  cancelation,  sub- 
ject  to  appeal."  Donohue  appealed;  but,  in 
an  opinion  dated  December  16,  1904,  the  ac- 
tion of  the  Commissioner  was  approved,  and 
this  decision  was  reaffirmed  in  an  opinion 
dated  March  17.  1905.  ruling  adversely  upon 
a  motion  to  review.  The  selection  made  by 
the  railway  company  was  approved  by  the 
Secretary  of  the  Interior,  and  a  patent  was 
issued  for  the  land. 

The  Secretary  of  the  Interior,  in  ruling 
upon  the  effect  of  the  relinquishment  of 
Mrs.  Hickey,  and  in  passing  upon  the  claim 
of  Donohue,  proceeded  upon  the  hypothesis 
that  the  controversy  presented  by  the  ap* 
•2  li.  ed. 


peal  of  Donohue  was  really  a  prolongation 
or  extension  of  the  original  contest,  and 
that  the  relinquishment  of  Mrs.  Hickey  con 
stituted  an  abandonment  of  the  homestead 
application,  and,  being  made  during  the  con- 
test, conclusively  established  that  the  settle- 
ment of  Hickey  was  not  made  in  "gtwd 
faith,"  and  that  such  relinquishment  oper- 
ated to  make  the  settlement  of  lliekev  in- 
efficacious  to  initiate  a  claim  to  the  land, 
thereby  validating  the  selection  made  bv  the 
railway  company. 

But  the  assumptions  upon  which  these 
conclusions  were  based  clearly  disrei^arded 
the  fact  of  the  long  possession  by  Hickey 
and  his  heir  of  the  land  during  the  pen<l<MU'y 
of  the  •contest,  and  disregarded  the  previous[40] 
and  final  ruling  of  the  Secn'tarv.  madf  in  l*'rl>- 
rtiaiy,  1903,  which  maintained  tin*  valiilily 
of  the  settlement  of  Hickey,  and  deeidtnl 
that,  by  such  settlement,  he  had  validly 
initiate<l  a  claim  to  the  land.  When  tlii<  is 
borne  in  mind  it  is  clear  that  tln«  ruling 
rejecting  the  Donohue  claim  n\u\  maintaining 
the  selection  of  the  railway  company  wa-* 
erronefius  as  a  matter  of  law.  since,  bv  the 
terms  of  the  act  of  August  5.  1.S9-2  (27  Stat, 
at  L.  390,  chap.  382),  the  railway  company 
was  confined  in  its  selection  ()f  indemnity 
lands  to  lands  nonmineral.  and  not  reserved. 
"and  to  which  no  adverse  right  or  claim 
shall  have  attached  or  have  been  initialed 
at  the  time  of  the  making  «»f  such  selc<'tion. 
.  .  .'*  AVhen  the  selection  and  snp}de- 
mentarv  selection  of  the  raihvav  company 
was  made,  the  ImkI  was  segregatsMl  froni  tlir 
public  domain,  rnd  was  not  subject  to  <'ntry 
by  the  railroad  company.  Hastings  »X:  1). 
R.  Co.  V.  Whitney,  132  U.  S.  357.  33  L.  ed. 
363,  10  Sup.  Ct.  Rep.  112;  Whitney  v.  Tay- 
lor, 158  U.  S.  86,  39  L.  ed.  900.  15  Sup.  Ct. 
Rep.  796;  Oregon  &  C.  R.  Co.  v.  Uiiitetl 
States,  190  U.  S.  186,  47  L.  ed.  1012,  23 
Sup.  Ct.  Rep.  673. 

Further,  the  decision  refusing  recognition 
to  the  Donohi'?  entry,  and  awarding  the 
land  to  the  railway  company,  disreganlcd 
the  statutory  right  of  Mrs.  Hickey  to  re 
linquish,  and  of  Donohue  to  make  applica- 
tion for,  the  laud,  conferred  by  the  1st  sec- 
tion of  the  act  of  May  14.  1880  (chap.  8!), 
21  Stat,  at  L.  140,  U.*  S.  Comp.  Stat.  1901, 
p.  1392),  reading  as  ftdlows: 

".  ,  .  when  a  pre-emption,  homestead, 
or  timber-culture  claimant  shall  file  a  writ- 
ten relinquishment  of  his  claim  in  the  local 
land  office,  the  land  covered  bv  such  claim 
shall  be  held  as  open  to  settlement  and  en- 
try without  further  action  on  the  part  of  the 
Commissioner  of  the  General  Land  Olfice." 

Affirmed. 

The  Chief  Justice,  Mr.  Justice  Brewer, 
and  Mr.  Justice  Moody  dissent. 
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[41]*W.  H.  GAZLAY,  Hanna  F.  Gazlay,  Hulda 

6.  Miller,  et  al.,  Appts., 

V. 

FLETCHER    R.    WILLIAMS,    Trustee    of 
Harry   D.   Brown,   Bankrupt. 

(See  S.  C.  Reporter's  ed.  41-40.) 

Landlord    and    tenant  —  forfeiture    of 
lease  —  sale  by  trustee  in  bankruptcy. 

A  sale  by  a  trustee  in  bankruptcy,  under 
order  of  court,  of  his  bankrupt's  interest 
as  lessee  in  a  lease  of  real  property,  is  not 
a  breach  of  a  condition  in  such  lease,  im- 
posing a  forfeiture  if  the  lessee  assigned 
the  lease,  or  the  lessee's  interest  should  be 
sold  under  execution  or  other  legal  process 
without  the  lessor's  written  consent. 

[No.  164." 

Argued  March  11,  1008.     Decided  May  18, 

1008. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  the  petition  of 
certain  lessors  of  a  bankrupt  to  forfeit  the 
lease  in  the  event  of  a  sale  by  the  trustee 
in  bankruptcy  under  the  court's  order.  Af- 
firmed. 

See  same  case  below,  77  C.  C.  A.  662,  14 
L.R.A.(N.S.)    1100,  147  Fed.  678. 


Statement  by  Mr.  Chief  Justice  Fuller: 

June  16,  1002,  W.  H.  Gazlay,  Hanna  F. 
Gazlay,  Hulda  G.  Miller,  Emma  G.  Donald- 
son, Julia  G.  Stewart,  and  Clara  G.  Kuhn 
entered  into  a  written  agreement  as  lessors 
with  one  J.  D.  Kueny,  whereby,  in  considera- 
tion of  the  rents  to  be  paid  and  the  cov- 
enants to  be  performed  by  said  lessee,  his 
heirs  and  assigns,  they  leased  to  said  Kueny 
certain  premises  situated  on  the  east  side 
of  Vine  street,  south  of  Sixth  street,  Cin- 
cinnati, Ohio,  for  a  period  of  ten  years,  with 
the   privilege  of  ten  years  additional. 

The  lease  contained  the  following  condi- 
tion: 

"Provided,  however,  that  if  said  lessee 
shall  assign  this  lease  or  underlet  said 
premises,  or  any  part  thereof,  or  if  said 
lessee's  interest  therein  shall  be  sold  under 
execution  or  other  legal  process,  without 
the  written  consent  of  said  lessors,  their 
heirs  or  assigns,  is  first  had,  or  if  said 
lessee  or  assigpis  shall  fail  to  keep  any 
of  the  other  covenants  of  this  lease  by  *said[4S] 
lessee  to  be  kept,  it  shall  be  lawful  for  said 
lessors,  their  heirs  or  assigns,  into  said 
premises  to  re-enter  and  the  same  to  have 
again,  repossess,  and  enjoy  as  in  their  first 
and  former  estate,  and  thereupon  this  lease 
and  everything  therein  contained  on  the 
said  lessors'  behalf  to  be  done  and  per- 
formed shall  cease,  determine,  and  be  utter- 
ly void." 

On  the  0th  of  April  the  lessors  filed  a 
petition  in  the  superior  court  of  Cincinnati, 


Note. — Transfer  of  lessee's  interest,  in 
bankruptcy  or  insolvency  proceedings,  as 
breach  of  covenant  in  lease  against  as- 
signment or  sale. 

A  covenant  not  to  assign  without  the 
written  consent  of  the  lessor  is  not  violated 
by  the  transfer  of  his  term  by  an  involun- 
tary bankrupt  to  his  assignee  in  bank- 
ruptcy. Doe  ex  dem.  Cheere  v.  Smith,  1 
Marsh.  350,  2  Rose,  280,  5  Taunt.  075. 

But  in  Magee  v.  Rankin,  20  U.  C.  Q.  B. 
257,  such  a  condition  was  held  violated  by 
a  voluntary  assignment  in  insolvency. 

Re  Breck,  8  Ben.  03,  Fed.  Cas.  No.  1,822, 
a  voluntary  bankruptcy  proceeding,  con- 
tains a  dictum  to  the  same  eflTect. 

A  covenant  not  to  assign,  underlet,  or 
otherwise  part  with  the  demised  premises, 
without  the  lessor's  written  consent,  is  vio- 
lated by  a  voluntaiT  assignment  to  a  trus- 
tee in  bankruptcy  for  the  benefit  of  a  les- 
see's creditors.  Holland  v.  Cole,  1  Hurlst. 
ft  C.  67,  8  Jur.  N.  S.  1066,  31  L.  J.  Ezch. 
K.  S.  481,  6  L.  T.  K.  S.  503,  10  Week.  Rep. 
663. 

But  a  covenant  not  to  assign  or  underlet 
without  the  lessor's  consent  is  not  violated 
by  the  filing  of  a  voluntary  petition  in 
bankruptcy  ^  the  lessee,  where  under  the 
bankrupt!^  act  the  filing  of  such  a  petition 
does  noty  ipw  faeto,  effect  the  assignment 
P30 


'  of  the  debtor's  property  for  the  benefit  of 
his  creditors.    Re  Riggs  [1001]  2  K.  B.  16. 

It  was  said  in  Weatherall  v.  Geering,  12 
Ves.  Jr.  504,  that  a  covenant  against  the  as- 
signment of  a  lease  running  to  tlie  lessee 
and  his  assigns,  without  the  written  con- 
sent of  the  lessor,  did  not  prevent  the  lease 
passing  by  operation  of  law  to  the  lessee's 
assignee  in  IxBinkruptcy  in  favor  of  general 
creditors. 

In  Randol  v.  Scott,  110  Cal.  500,  42  Pac. 
076,  a  covenant  against  assignment  was 
held  not  to  be  violated  by  the  inclusion,  by 
a  member  of  a  copartnership  amont;  his  as- 
sets in  a  voluntaiy  insolvency  proceeding,  of 
a  half  interest  in  a  lease  to  the  firm,  such 
assignment  being  by  operation  of  law,  and 
so  not  within  t^  meaning  of  the  covenant. 

In  Goring  v.  Warner,  2  Eq.  Cas.  Abr.  100. 
it  was  held  that  a  covenant  tbat  a  leasee,  his 
executors  and  administrators,  shall  not  as- 
sign the  lease  without  the  written  consent 
of  the  lessor,  was  not  violated  by  the  bai^- 
ruptcy  of  the  lessee's  executor,  who  had  en- 
tered upon  and  taken  possession  of  the 
premises;  and  his  assignee  in  bankruptcy 
might  assign  the  leasehold  term  to  a  pur- 
chaser thereof,  such  transfer  being  bj  opera- 
tion of  law. 

In  Wilkinson  v.  Wilkinson,  Q.  G6oper, 
250,  the  bankruptcy  of  a  devisee  of  a  lease- 
hold   oonditioneii    aftiiiat    aMignment    or 
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Ohio,  against  J.  D.  Kueny  for  the  recovery 
of  rent  due  under  the  lease.  In  their  pe- 
tition the  lessors  asked  that  a  receiver  be 
appointed  to  take  charge  of  all  the  property 
of  said  J.  D.  Kueny,  including  said  lease- 
hold estate,  and  that  said  leasehold  prem- 
ises and  the  unexpired  term  be  sold,  "sub- 
ject, however,  to  all  the  terms,  covenants, 
and  conditions  contained  in  the  lease  from 
said  plaintiffs  to  said  J.  D.  Kueny."  The 
court  thereupon  appointed  receivers  to  take 
charge  of  and  manage  said  property,  and 
later  made  an  order  directing  said  receivers 
to  sell  all  of  the  personal  property  of  said 
J.  D.  Kueny,  including  the  leasehold  estate, 
and  under  said  order  all  of  said  property, 
including  said  leasehold  estate,  was  sold  to 
H.  D.  Brown,  who  took  possession  of  the 
same,  made  extensive  improvements  there- 
on, and  paid  to  the  lessors  the  rent  re- 
served under  said  lease,  from  the  time  he 
took  possession,  July,  1905,  to  January,  1906, 
when  proceedings  were  begun  against  him 
in  the  district  court  of  the  United  States 
for  the  southern  district  of  Ohio,  western 
division,  to  have  him  adjudged  a  bankrupt. 

Pending  the  adjudication,  a  receiver  was 
appointed,  who  took  charge  of  all  of  Brown's 
property,  including  said  leasehold  estate, 
and  who,  as  such  receiver,  paid  to  said 
lessors  the  rent  reserved  in  said  lease  for 
the  month  of  January,  1006. 

In  February,  19U6,  the  appellee  herein, 
Fletcher  R.  Williams,  was  elected  as  trus- 
tee in  bankruptcy  of  the  estate  and  effects 


of  said  Brown,  and  on  March  1,  1906,  he 
filed  in  the  bankruptcy  proceeding  an  appli- 
cation for  the  sale  of  said  leasehold  estate, 
making  the  lessors  parties  thereto,  and 
asking  that  they  be  required  to  set  up  any 
claim  they  might  have  upon  the  same.  *Proc-[4S] 
ess  was  issued  and  served  upon  all  but 
one  of  the  lessors  on  March  5,  1906,  and  on 
that  one  on  March  9,  1906. 

On  March  6,  1906,  said  trustee  paid  to 
W.  A.  Gazlay  rent  for  the  month  of  Feb- 
ruary, 1906,  the  amount  paid  being  the 
monthly  sum  named  in  the  said  lease. 
Thereupon  said  lessors,  coming  in  for  the 
purposes  of  the  motion  only,  filed  a  motion 
to  be  dismissed  from  the  proceedings  on 
the  ground  that  the  court  had  no  jurisdic- 
tion over  their  persons,  which  motion  was 
overruled  by  the  referee  in  bankruptcy. 
Thereupon  the  lessors  filed  an  answer,  *'and, 
without  intending  to  enter  their  appear- 
ance herein,  but  acting  under  protest  and 
the  direction  of  the  court,"  alleged  that  the 
lease  contained  the  condition,  among  others, 
"that  if  said  lessee  should  assign  the  lease 
or  underlet  said  leased  premises  or  any 
other  part  thereof,  or  if  said  lessee's  inter- 
est therein  should  be  sold  under  execution 
or  other  legal  process  without  the  written 
consent  of  said  lessors,  their  heirs  or  as- 
signs first  had;  or  if  said  lessee  or  assign 
should  fail  to  keep  any  of  the  other  cove- 
nants of  the  lease  by  lessee  to  be  kept,  it 
should  be  lawful  for  said  lessors,  their  as- 
signs or   heirs,   into  said   premises   to   re- 


other  disposal  thereof  was  held  not  a  viola- 
tion of  suqI^  covenant. 

In  Roe  ex  dem.  Hunter  v.  Galliers,  2  T.  R. 
133,  and  Gentle  v.  Faulkner,  69  L.  J.  Q.  B. 
N.  S.  848,  81  L.  T.  N.  S.  294,  it  is  held  that 
it  may  be  stipulated  in  a  lease  that  it  shall 
be  forfeited  upon  the  bankruptcy  of  the 
lessee. 

But  in  Randol  v.  Scott,  supra,  a  covenant 
against  making  or  permitting  an  assign- 
ment of  a  lease,  in  bankruptcy  or  otherwise, 
without  the  lessor's  consent,  was  held  to 
be  against  public  policy  and  in  express  con- 
travention of  the  insolvency  law. 

Sale  by  assignee  or  trustee. 

In  Doe  ex  dem.  Goodbehere  v.  Bevan.  2 
Rose,  456,  3  Maule  &  S.  353,  it  was  said 
that  a  lease  might  be  assigned  under  a 
bankruptcy  commission  without  violating  a 
eovenant  against  assigning  without  the 
lessor's  consent. 

It  is  observed  by  Lord  Hardwicke  in  Phil- 
pot  T.  Hoare,  2  Atk.  219,  that  the  covenants 
of  a  lease  not  to  assign  withont  the  lessor's 
consent  do  not  extend  to  the  lessee's  as- 
signee in  bankruptcy,  unless  the  eovenant. 
expressly  includes  the  lessee  and  his  as- 
signs, in  which  case  the  covenant  will  'in- 
clude assignees  by  operation  of  law. 

And  it  18  generally  held  that  such  a  cove- 
nant does  not  cover  assignment  1^  opera- 
51  li.  ed. 


tion  of  law,  and  is  not  violated  by  an  as- 
signment by  the  lessee's  assignee  in  bank- 
ruptcy. Allen  V.  Bennett,  Fed.  Cas.  No. 
214;  Ex  parte  Cocks,  2  Deacon,  Bankr.  14; 
Goring  v.  Warner,  supra. 

And  in  Bemis  t.  Wilder,  100  Mass.  446, 
in  holding  that  such  a  covenant  was  not 
violated  by  the  sale  of  a  leasehold  by  the 
lessee's  assignee  in  a  voluntary  insolvency 
proceeding,  it  was  said  that  the  rule  that 
an  assignment  by  operation  of  law  passes 
the  estate  discharged  of  Ihe  covenant  to  the 
assignee  is  not  affected  by  the  voluntary 
character  of  the  insolvency  proceedings. 

A  covenant  against  the  demise,  lease,  sub- 
letting, or  parting  with  possession  of  a 
leasehold  in  any  manner  without  the  con- 
sent of  the  lessor  is  not  violated  by  its  sale 
by  the  lessee's  assignee  in  bankruptcy.  £x 
parte  Sherman,  Buck,  Bankr.  Cas.  462. 

But  in  Doe  ex  dem.  Lockwood  v.  Clarke, 
8  East,  185,  it  was  held  that  a  covenant  not 
to  let,  assign,  or  set  over,  or  otherwise  dis- 
pose of  a  lease  which  was  to  continue  for  a 
fixed  term,  provided  the  lessee,  his  executor, 
etc.,  should  so  long  continue  actually  to  oc- 
cupy the  demised  premises,  was  violated  by 
a  sale  of  the  leasehold  by  the  lessee's  as- 
signee in  bankruptcy,  as  the  lessee's  con- 
tinued residence  upon  the  demised  premises 
was  essential  to  continuance  of  the  lease 
for  the  full  term. 
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enUr  and  the  lame  to  have  again,  repoweta,  aell  the  Mm«.     77  C.  G.  A.  662,  14T  Ffed. 

and  enjoj,  as  in  the  first  and  [ormer  estate;  678. 

and    thereupon    this    lease    and   everything  From   this   judgment   the   present   appeal 
therein  contained  on  said  lessor's  behalf  to  was  taken, 
be   done   and   performed,   should   cease,   de- 
termine, and  be  uiterlj  void.     They  further  Hr.  Oscar  W.   Knhn  argued  the  cause 
say  that  said  Uase  and  the  premises  there-  and  filed  a  brief  for  appellants: 
by    leased    passed    into    the    posaession    of  As   between   the   original   parties  to  this 
Harry  D.  Brown,  the  bankrupt  herein,  with-  lease,  the  condition  "that  if   lesMe'a   inter- 
out  the  written  consent  of  said  lessors,  but  eat  should  be  sold  under  execution  or  other 
wiUi  their  aci|uie8crncG  only,  and  that  said  legal    process   without   the   lessors'   written 
conilition  in  said  lease  is  still  in  full  force  consent,   it   might   be   forfeited   bj   the   les- 
and  pir<!Ct  a-i  ai^inst  said  Harry  D.  Brown  sors,"  was  a  lawful  and  valid  condition,  and 
anil  his  trustee  in  bankrU|>try  liprein.    That  in  the  event  of  such  a  sale  would  have  ren- 
Bt    the    time    of    filint;   of    the    application  dered  the  lease  voidable  in  the  hands  of  the 
herein,  so  far  as  they  knou-  or  are  infurincd,  purchaser. 

the  said  IcHsors  had  no  claim  in  said  lense  Famum  v.  Hefner,  79  Cal.  675.   12  Am. 

hold    premises   adverse   to   said    trustee    in  St.  Rep.  174,  21  Pac.  855;  King  v.  Topping, 

bankruptcy."  M'Clel.  &  Y.  544;   Davis  v.  Eyton,  4  Moore 

The   case    was   submitted   to    the   referee  4  p.  820;  Doe  ex  dem.  Lockwood  v.  Clarke, 

U|H>n   these  plcadingM,  an  agreed   statement  g  East.  185;  Re  Ells,  QS  Fed.  B67;  Tiffany, 

of   f)ict»,  and   the  arguments  and   briefs  of  Real   Prop.   p.   106;    1   Taylor,   Land,  k  T. 

ounsil.  409. 

[44]     'The  refer  ><'  found  tluit  the  trustee,  being  The  sale  of  a  leasehold  estate,  subject  to 

in    lawful    posHisnion   of   said   leaat'hold  es.  all  of  the  terms,  covenants,  and  conditions 

talr.  the  court  had  jurisiliction  of  tlic  per-  of  a  tease,  may  be  lawfullj-  made,  and  when 

H(>ii:i  and   subject-matter  of  the  suit;    that  go  made  the  purchaser  takes  the  lease  sub- 

tlie  claim  of  the  lesHors,  assuming  that  they  ject  to   such   terms,   covenants,   and   condi- 

had  line  and  that   it   would   be  enforceable  tions. 

only   after  a  sale,  nevertheless   was  in   the  Kew   v.   Trainor.   160  III.   160.   37    X.   E. 

nnture   of   n   cloud    upon    fbe   title    of   tlie  j23i  Springer  v.  Chicago  Real  Estate  Ijinil 

trii^lee    ti.    aaid    leasehold    estate,   and,    as  4  Title  Co.  202  111.  17,  Cfl  N'.  E.  850. 

such,  could  be  determined   in   this   proceed-  The   lease   contains   no   provision    for   its 

in;!   in   ndvancp   of   iti   luippening;   and   he  forfeiture  in  the  event  of  the  bankruptcy  of 

tliiri-u|io"    liPld    that    the    lestora    had    no  tlie   lessee.     Theiefore   Brown*   bankruptcy 

ri;;ht.  as  nifiiinKt  the  trustee  in  bankruptcy  was   not  a  violation   of  any  of   the   provi- 

herr'in.  to  forfeit  the  leose  In  the  event  of  sions   of   the   lease.      Nor   was   the   passing 

a  sail'  by  him  under  the  court's  order,  and  of   Brown's    title   to   his    trustee    in    bank- 

ordereil   the   trustee   to  sell   the   same   free  ruptcy  a  violation  of  any  of  the  provisions 

from  itny  rinim  or  right  on  tlie  part  of  the  of  the  lease  relating  to  an  assignment  or  stir 

h-ssiirs  ti>  forfeit  the  same.     To  these  And-  of   it,  because  this   passing  of   the  title  to 

iiigs  and   this  juitpnent  of   the  referee  the  the  trustee  was  accomplished,  not  by  a  vol- 

lessors  tiiok   e\eeption  and   filed   a   petition  untary    assignment,    nor    by    a    sale    under 

for   a   I'eview   of   the   same   in   the   district  execution  or  other  legal  proceaa,  bnt  aolclj 

court  in  luinkruptey.     The  referee  certified  by   force   of   the   bankrupt  act,   |   70    (a); 

bis  pnii'eerliu^'s  to  the  district  court,  where,  and   therefore  the  lessurs   had   no  right   to 

u]>ou  a  b<':irinL;  "ii  the  ple:idin;{s  and  facts,  forfeit  the  lease  in  the  hands  of  the  trustee. 

tlie   riii(liii}.'„   and    judgment   of   the   referee  Walson  v.  Merrill,   14   Am.   Bankr.   Rep. 

w.'iv  iill'ii'iiied  niid  Ibe  petil-i.>n  dismissed.  458:   Re  Curtis.   9   Am.   Bankr.   Rep.  2&tt; 

Kriiin   tliii   juil'.Tiient   the   Irssort  took  an  Fnrmim  v.  Hefner,  supra;  Be  Pcunewelt,  9 

apiwiil  t..  tlie  iuited  NtalvH  circuit  court  of  Am.  Bantr.  Rep.  490. 

nniH'iits    fill'   the   si\tb    eireuit.      There   the  But  since  llrown  held  the  leasehold  estate 

Ciiii-.^*  «.1-.  Ui!:u\i  submi(t;-d   upon  the   same  "ubject  to  all  of  flic  terms,  covenants,  and 

pl.-ndin;.-«  ni.d  facts  as  in  the  district  court,  <•"■"'"'''"''  "'  «■"'  !<■«>«'■  ■"■'«'=I'   ■"»■'*  «  l'«- 

a.id  tl...i  .-.lurt  nillrmed  tlie  judf^neut  of  the  ble  to  be  forfeited  ,n  the  event  of  its  s.ile 

di-triet  c...,rf.  and  held  that  the  clause  in  ""'';''  '/?,^'  Pfo^-^^'  *itJ.out  the  written  con- 

.,    ,                   .„        ,        .,,,..  sent  of   the  lessors,  and  since  the  title  of 

s,„d    le,.,e    providing   for    its   forfeiture   in  ^^^  ^^„,j^   ^^   bankrupU-y   is   tlie   »i..h-  a. 

ca,.e  of  a  sale  of  tlie  same  under  e-;ocution  (f,^^  „f  ^^^^  bankrupt.  Brown,  it  follows  that 

or  other  lepil  process,  witliout  the  lessors'  the  trustee  holds  the  title  to  the  leasehold 

written  con.sent  thereto,  bad  no  application  estate  subject  to  all  of  the  terms,  covenants. 

t»  a  Bale  by  the  trustee  in  bankruptcy,  and  „rid  conditions  of  the  lease;  and  a  sale  of 

that  therefore  the  lessors  could  not  forfeit  it  by  him  under  legal  process  without  the 

the  lease  in  ease  the  truitecs  herein  should  lessor's  written  consent  will  make  it  liable 

»ft2  110  O.  S. 


1907. 


Qaelat  T.  Williams. 


«T-U 


to  be  forfeited  in  the  bkndg  of  any  purchaser 
at  such  a  sale. 

Vork  Mtg.  Co.  V.  Caaaell,  201  U.  S.  344, 
60  L.  ed.  782,  26  Sup.  Ct.  Rep.  481 ;  Thcimp' 
SOD  V.  FairbBoka,  199  U.  S.  5ia,  49  L.  ed. 
677,  25  Sup.  Ct.  Hep.  306;  Hewit  v.  Berlin 
Mnch.  Works,  194  U.  S.  296,  48  L.  ed.  986. 
24  Sup.  Ct.  Rep.  690. 

lleBsrs.  ProTlnce  M.  Pog:a«  and  Walter 
A.  De  Camp  argued  the  cause  and  tiled  a 
brief  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  passage  of  the  lessees'  estate  from 
Brown,  the  bankrupt,  to  Williams,  the  trus- 
tee, as  of  the  dat«  of  the  adjudication,  was 
by  operation  of  law,  and  not  by  the  act  of 
the  banlirupt,  nor  was  it  by  sale.  The  con- 
dition imposed  forfeiture  it  the  lessee  as- 
signed the  lease  or  the  lessees'  interest 
should  be  sold  under  execution  or  other 
le^l  process   without   lessors'  written  con- 

A  sale  by  the  trustee  tor  the  benelit  of 
Brown's  creditors  was  not  forbidden  by  the 
condition  and  would  not  be  in  breach  there- 
of. It  would  not  be  a  Toluntnry  ansign- 
ment  by  the  lessee,  nor  a  sale  of  t!ie  leam^'s 
interest,  but  of  the  trustee's  inter^nt,  liptd 
under  the  bankruptcy  proceedinKs,  for  the 
benelit  of  creditors.  Jones,  in  his  work  on 
Ijindiord  and  Tenant,  lays  it  down  (|  46S) 
that  "an  ordinary  covenant  against  sub- 
letting and  assignment  is  not  broken  by  a 
tmnifer  of  the  leased  premises  by  operation 
[48]of  law,  but  the  covenant  may  be  so  'drawn  as 
to  expressly  prohibit  such  a  transfer,  and 
in  that  case  the  lease  would  be  forfeited  by 
an  assignment  by  operation  of  law."  The 
covenant  here  is  not  of  that  character. 

The  doctrine  of  Dumpor's  Case,  4  Coke. 
1 19.  1  Smith,  Lead.  Cas.  '85,  is  thnt  a  con- 
dition not  to  alien  without  licen.ie  is  de- 
termined by  the  first  license  granted ;  and 
Disti'iet  Judge  Thompson  expressed  the 
opinion  that  it  was  applicable  here,  and 
tliat  the  sale  to  Brown,  under  the  order  of 
the  superior  court  of  Cincinnati,  entered 
on  the  petition  of  these  lessors  for  the  re- 
covery of  rent,  spt  the  leasehold  free  from 
the  forfeiture  clauses,  especially  as  that 
court  did  not  direct  that  the  sale  be  sub- 
ject to  the  terms,  covenants,  and  conditions 
of  the  leaKr.  as  prayed  for  in  the  petition. 
Moreover,  the  livaorg,  in  their  answer  in 
thesp  iirucecdings,  stated  that  "said  lease 
and  the  premises  thereby  leased  passed  in- 
to the  )iosnession  of  Harry  D.  Brown,  the 
bankrupt  herein,  without  the  written  con- 
sent of  »aid  lessors,  but  with  their  acquies- 
cence only;  and  that  the  aaid  condition  in 
aaid  lease  is  atill  in  full  force  and  effect 
SS  L.  ed. 


as  against  said   Harry  D.   Brown   and  hi* 
trustee  in  bankruptcy  herein." 

In  respect  of  the  lessors,  Brown  may  be 
treated,  then,  as  if  he  were  the  original 
lessee;  and  the  sale  by  his  assignei'  in 
bankruptcy,  under  order  of  the  bantiruptcy 
court,  was  not  a  breach  of  the  condition  in 
question.  The  language  of  Bay  ley,  J.,  in 
Doe  ex  dem.  Goodbehere  v.  Beian,  3  Maule 
t  S.  353,  cited  by  the  court  of  appeals,  li 
applicable. 

The  premises  in  question  in  this  case, 
being  a  public  house,  were  demised  by  Good- 
behere to  one  Shaw  tor  a  term  of  years,  and 
Shaw  covenanted  that  he,  his  exeeutora, 
etc.,  should  not  nor  would,  during  the 
term,  assign  the  indenture,  or  his  or  their 
interest  therein,  or  assign,  set,  or  underlet 
the  messuage  and  premises,  or  any  part 
(hereof,  to  any  person  or  persons  whatsO' 
ever,  without  the  consent  in  writing  of  the 
lessor,  his  executors,  etc.  Proviso,  that  in 
case  Shaw,  his  executors,  etc..  should  part 
with  his  or  their  interest  in  the  premises, 
or  any  part  thereof,  contrary  to  his  cove- 
nant, that  the  lessor  might 'reenter.  After-[4t] 
wards  Shaw  deposited  this  lease  with  Whit- 
bread  i  Company  as  a  security  for  thn 
repayment  of  ninney  borrowed  of  thrm; 
and.  becoming  bankrupt,  and  hi.4  estate 
and  effects  being  nsaigned  by  the  conimis' 
Eioiiers  to  his  assignees,  the  lease  was,  upon 
the  petition  of  Whitbread  ft  Company,  di- 
rected by  tlie  Lord  Chancellor  to  be  sold  in 
discharge  of  their  debt,  and  waa,  accord- 
ingly, sold  to  the  defendant,  and,  without 
tlie  consent  of  Gondliehere,  assigned  to  the 
defendant  by  the  assignees,  and  he  entered, 
etc.  The  trial  judge  ruled  that  this  wai 
not  a  breach  of  the  proviso  not  to  assign 
without  consent,  etc.,  inasmuch  as  the  cov- 
enant did  not  extend  to  Shaw's  assignees, 
they  being  assignees  in  law;  wherefore  he 
directed  a  nonsuit.  The  rule  to  set  aside 
the  nonsuit  was  discharged  on  argument 
before  Lord  Ellenborough,  Ch.  J,;  LeBlane, 
J.;  Bayley.  J.,  nnd  Dampier.  J.  (delivering 
concurring  opinions)  ;  and  Bayley,  .T.,  said: 

"It  has  never  been  considered  that  the 
lessee's  beconiing  bankrupt  was  an  avoid- 
ing of  the  lease  within  this  proviso ;  and 
if  it  be  not,  what  act  has  the  lessee  done 
to  avoid  itT  All  that  has  followed  upon 
his  bankruptcy  is  not  by  his  act.  but  by 
the  operation  of  law,  transferring  his  prop- 
erty to  his  assignees.  Then  shall  the  aa- 
signres  have  capacity  to  take  it,  and  yet 
not  to  dispose  of  it!  Shall  they  take  It 
only  for  their  own  benefit,  or  be  obliged  io 
retain  it  in  their  hands,  to  the  prejudice 
of  the  creditors,  for  whose  benefit  the  law 
originally  east  it  upon  them  I  Undoubtedly 
that  can'  never  be." 

DecrDe  affirmed. 
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[§0]  •REUBEN  QUICK  BEAR,  Ralph  Eagle 
Feather,  and  Charles  Tackett,  on  Behalf 
of  Themselves  and  All  Other  Members 
of  the  Sioux  Tribe  of  Indians  of  the  Rose- 
bud Agency,  South  Dakota,  Appts., 

V. 

FRANCIS  £.  LEUPP,  Commissioner  of  In- 
dian Affairs;  James  Rudolph  Garfield, 
Secretary  of  the  Interior;  George  Bruce 
Cortelyou,  Secretary  of  the  Treasury,  et 
ml. 

(See  S.  C.  Reporter's  ed.  50-82.) 

Indians  —  appropriations  —  sectarian 
schools. 

The  declaration  of  policy  that  the  gov- 
ernment shall  make  "no  appropriation  what- 
ever for  education  in  any  sectarian  school," 
contained  in  the  various  Indian  appropria- 
tion acts,  has  reference  only  to  gratuitous 
appropriations  of  public  moneys,  and  has 
no  application  to  appropriations  made  to 
fulfil  obligations  under  the  Sioux  treaty  of 
April  29,  1868  ( 15  Stat,  at  L.  635,  637 ) ,  or 
to  expenditures  of  the  income  of  the  trust 
fund  set  apart  by  the  act  of  March  2, 
1889  (25  Stat,  at  L.  888,  894,  895,  chap. 
405),  §  17,  for  the  use  of  the  Sioux  Nation, 
in  part  consideration  of  cessions  of  lands 
to  the  United  States. 

[No.  569.] 

Argued    February    26,   27,    1908.      Decided 

May  18,  1908. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  a  decree  of  the  Su- 
preme Court  of  the  District,  enjoining  the 
payment  of  certain  moneys  for  the  support 
of  sectarian  schools  on  an  Indian  reserva- 
Hon,  and  remanded  the  case,  with  directions 
to  dismiss  the  bill.    Affirmed. 

See  same  case  below,  35  Wash.  L.  Rep. 
766. 

Statement  by  Mr.  Chief  Justice  Fuller : 

The  appellants  filed  their  bill  in  equity 
in  the  supreme  court  of  the  district  of  Co- 
lumbia, alleging  that: 

"1.  The  plaintiffs  are  citizens  of  the 
United  States,  and  members  of  the  Sioux 
tribe  of  Indians  of  the  Rosebud  agency,  in 
the  state  of  South  Dakota,  and  bring  this 
suit  in  their  own  right  as  well  as  for  all 
other  members  of  the  Sioux  tribe  of  In- 
dians of  the  Rosebud  agency. 

**2.  The  defendants  are  citizens  of  the 
United  States  and  residents  of  the  District 
of  Coliunbia,  and  are  sued  in  this  action  as 
the  Commissioner  of  Indian  Affairs,  the 
Secretary  of  the  Interior,  the  Secretary  of 

Note. — On  appropriations  to  aid  sectarian 
institutions — see  note  to  Dakota  Synod  ▼. 
State,  14  L.R.A.  418. 
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the  Treasury,  the  Treasurer  of  *the  United[51] 
States,  and  the  Comptroller  of  the  Treas- 
ury, respectively. 

"3.  That  by  article  7  of  the  Sioux  treaty 
of  April  29,  1868  (15  SUt.  at  L.  635,  637), 
continued  in  force  for  twenty  years  after 
July  1,  1889,  by  %  17  of  the  act  of  March 
2,  1889  (25  Stat,  at  L.  888,  894,  895,  chap 
405),  the  United  States  agreed  that  for 
every  thirty  children  of  the  said  Sioux 
tribe  who  can  be  induced  or  compelled  to  at- 
tend school,  a  house  shall  be  provided,  and 
a  teacher  competent  to  teach  the  elemen- 
tary branches  of  an  English  education  shall 
be  furnished,  who  will  reside  among  said 
Indians,  and  faithfully  discharge  his  or  her 
duties  as  a  teacher. 

"4.  That,  for  the  purpose  of  carrying  out 
the  above  provision  of  the  said  treaty  dur- 
ing the  fiscal  year  ending  June  30,  1906, 
the  following  appropriation  was  made  by 
the  act  of  March  3,  1905,  fi  1  ( 33  SUt.  at 
L.  1048,  1055,  chap.  1479) : 

"Tor  support  and  maintenance  of  day 
and  industrial  schools,  including  erection 
and  repairs  of  school  buildings  in  accord- 
ance with  article  seven  of  the  treaty  of 
April  twenty-nine,  eighteen  hundred  and 
sixty-eight,  which  article  is  continued  in 
force  for  twenty  years  by  section  seventeen 
of  the  act  of  March  second,  eighteen  hun- 
dred and  eighty-nine,  two  hundred  and 
twenty-five  thousand  dollars.' 

"The  fund  so  appropriated  is  generally 
known  as  the  Sioux  treaty  fund. 

"5.  That  fi  17  of  the  said  act  of  March  2, 
1889,  further  provides  as  follows: 

"'And  in  addition  thereto  there  shall  be 
set  apart  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of 
three  million  of  dollars,  which  said  sum 
shall  be  deposited  in  the  Treasury-  of  the 
United  States  to  the  credit  of  the  Sioux 
Nation  of  Indians  as  a  permanent  fund, 
the  interest  of  which  at  five  per  centum  per 
annum,  shall  be  appropriated,  under  the 
direction  of  the  Secretary  of  the  Interior, 
to  the  use  of  the  Indians  receiving  rations 
and  annuities  upon  the  reservations  created 
by  this  act,  in  proportion  to  the  numbers 
that  shall  *80  receive  rations  and  annuiticfl[SI] 
at  the  time  that  this  act  takes  effect,  as  fol- 
lows: One  half  of  said  interest  shall  be 
so  expended  for  the  promotion  of  industrial 
and  other  suitable  education  among  said 
Indians,  and  the  other  half  thereof  in  such 
manner  and  for  such  purposes,  including 
reasonable  cash  payments  per  capita  as,  in 
the  judgment  of  said  Secretary,  shall,  from 
time  to  time,  most  contribute  to  the  ad- 
vancement of  said  Indians  in  civilization 
and  self-support* 

"This    fund    of    $3,000,000    is    generally 
known  as  the  Sioux  trust  fund. 
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"6.  That  the  interest  on  the  said  Sioux 
trust  fund  is  paid  annually  by  the  United 
States  in  accordance  with  the  proyisions  of 
the  second  clause  of  the  act  of  April  1, 1880 
(21  Stat,  at  L.  70,  chap.  41),  reading  as 
follows: 

"'And  the  United  States  shall  pay  in- 
terest semiannually,  from  the  date  of  de- 
posit of  any  and  all  such  sums  in  the  United 
States  Treasury,  at  the  rate  per  annum 
stipulated  by  treaties  or  prescribed  by  law, 
and  such  payments  shall  be  made  in  the 
usual  manner,  as  each  may  become  due, 
without  further  appropriation  by  Congress.' 

"7.  That  the  act  of  June  7,  1897,  fi  1  (30 
Stat,  at  L.  62,  79,  chap.  8),  contains  the 
following  provision: 

"'And  it  is  hereby  declared  to  be  the 
settled  policy  of  the  government  to  here- 
after make  no  appropriation  whatever  for 
education  in  any  sectarian  school.' 

"8.  That,  in  violation  of  the  said  provi- 
sion of  the  act  of  June  7,  1897,  the  said 
Francis  E.  Leupp,  Commissioner  of  Indian 
Affairs,  as  aforesaid,  has  made  or  intends 
to  make,  for  and  on  behalf  of  the  United 
States,  a  contract  with  the  Bureau  of  Catho- 
lic Indian  Missions  of  Washington,  District 
of  Columbia,  a  sectarian  organization,  for 
the  care,  education,  and  maintenance,  dur- 
ing the  fiscal  year  ending  June  30,  1906, 
of  a  number  of  Indian  pupils  of  the  said 
Sioux  tribe,  at  a  sectarian  school  on  the 
said  Rosebud  reservation,  known  as  the 
St.  Francis  Mission  Boarding  School,  and 
in  the  said  contract  has  agreed  to  pay,  or 
intends  to  agree  to  pay,  to  the  said  Bureau 
5S]of  Catholic  Indian  ^Missions  of  Washington, 
District  of  Columbia,  a  certain  rate  per 
quarter  as  compensation  for  every  pupil  in 
attendance  at  the  said  school  under  the 
said  contract,  the  said  payment  (which,  as 
the  plaintiffs  are  informed  and  believe,  will 
amount  to  the  sum  of  $27,000),  to  be  made 
either  from  the  said  Sioux  treaty  fund,  or 
from  the  interest  of  the  said  Sioux  trust 
fund,  or  from  both. 

"9.  That  all  payments  made  to  the  said 
Bureau  of  Catholic  Indian  Missions  of 
Washington,  District  of  Columbia,  under 
the  said  contract,  either  out  of  the  said 
Sioux  treaty  fund  or  out  of  the  interest  of 
the  said  Sioux  trust  fund,  will  be  payments 
for  education  in  a  sectarian  school,  and 
will  be  unlawful  diversions  of  funds  ap- 
propriated by  Congress,  and  in  violation  of 
the  above-recited  provision  of  the  act  of 
June  7,  1897,  and  such  payments  will  seri- 
ously deplete  the  interest  of  said  Sioux 
trust  fund,  to  the  great  injury  of  the  plain- 
tiffs and  all  other  members  of  the  said 
Sioux  tribe  of  Indians  of  the  Rosebud 
agency,  and  will  unlawfully  diminish  the 
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amount  of  money  which  should  be  expended 
out  of  the  said  Sioux  treaty  fund  and  the 
interest  of  the  said  Sioux  trust  fund  for 
lawful  purposes,  for  the  benefit  of  the  said 
plaintiffs  and  all  other  members  of  the  said 
Sioux  tribe  of  Indians  of  the  Rosebud 
agency,  and  will  also  unlawfully  diminish 
the  cash  payments  which  the  said  plaintiffs 
and  all  other  members  of  the  said  Sioux 
tribe  of  Indians  of  the  Rosebud  agency  are 
entitled  to  receive  per  capita  out  of  the  in- 
terest of  the  said  Sioux  trust  fund. 

"10.  That  the  plaintiffs  have  never  re- 
quested nor  authorized  the  payment  of  any 
part  of  the  said  Sioux  treaty  fund,  or  of  the 
interest  of  the  ssid  Sioux  trust  fund,  to 
the  said  Bureau  of  Catholic  Indian  Missions 
of  Washington,  District  of  Columbia,  or  any 
other  person  or  organization  whatever,  for 
the  education  of  Indian  pupils  of  the  said 
Sioux  tribe  in  the  said  St.  Francis  Mission 
Boarding  School,  or  any  other  sectarian 
school  whatever,  but  have,  on  the  contrary, 
protested  against  any  use  of  either  of  the 
said  funds,  or  the  interest  of  the  same,  for 
the  purpose  of  such  education. 

*"11.  That  the  plaintiffs  have  no  remedy[54] 
at  law. 

"Wherefore  the  plaintiffs  ask  relief,  as 
follows : 

"1.  That  a  permanent  injunction  issue 
against  the  said  Francis  E.  Leupp,  Commis- 
sioner of  Indian  Affairs,  to  restrain  him 
frcm  executing  any  contract  with  the  said 
Bureau  of  Catholic  Indian  Missions  of 
Washington,  District  of  Columbia,  or  any 
other  sectarian  organization  whatever,  for 
the  support,  education,  or  maintenance  of 
any  Indian  pupils  of  the  said  Sioux  tribe 
at  the  said  St.  Francis  Mission  Boarding 
School,  or  any  other  sectarian  school  on  the 
said  Rosebud  reservation  or  elsewhere,  and 
that  a  permanent  injunction  issue  against 
the  said  Francis  E.  Leupp,  Commissioner  of 
Indian  Affairs,  and  the  said  Ethan  Allen 
Hitchcodc,  Secretary  of  the  Interior,  to  re- 
strain them  from  paying  or  authorizing  the 
p8,yment  of,  either  by  themselves  or  by  any 
of  their  subordinate  oflScers  or  agents  what- 
ever, any  moneys  of  either  the  said  Sioux 
treaty  fund  or  Uie  interest  of  the  said  Sioux 
trust  fund,  or  any  other  fund  appropriated, 
either  by  permanent  appropriation  or  other- 
wise, for  the  uses  of  the  sa'id  Sioux  tribe^ 
to  the  said  Bureau  of  Catholic  Indian  Mis- 
sions of  Washington,  District  of  Columbia, 
or  to  any  other  sectarian  organization  what- 
ever, for  the  support,  education,  or  main- 
tenance of  any  Indian  pupils  of  the  said 
Sioux  tribe,  at  the  said  St.  Francis  Mission 
Boarding  School  or  any  other  sectarian 
school  on  the  said  Rosebud  reservation  or 
elsewhere.** 
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2.  And  for  a  permanent  injunction  against 
the  drawing,  countersigning,  and  paying 
**Any  wan*ants  in  favor  of  the  said  Bureau 
of  Catholic  Indian  Missions  of  Washington, 
District  of  Columbia,  or  any  other  sectarian 
or^nixation  whatever,  for  the  support,  edu- 
cation, and  maintenance  of  any  Indian  pu- 
pils of  the  said  Sioux  tribe  at  the  said  St. 
Francis  Mission  Boarding  School,  or  any 
other  srctarian  school  on  the  said  Rosebud 
ros.Tvatioii  or  elsewhere,  payable  out  of 
any  money  appropriated,  either  by  perma- 
nent appropriation  or  otherwise,  for  the 
uses  of  the  said  Sioux  tribe." 

•J.  And  for  general  relief. 
[55]  'The  defendants  answered,  1.  Admitting 
"that  tlio  p1aintin*8  are  citizens  of  the  Unit- 
ed Slr.tes,  and  members  of  the  Sioux  tribe 
of  Indians,  but  aver  that  the  said  Indians 
arc  only  nominal  plaintiffs,  the  real  plain- 
tiff l)cing  the  Indian  Rights  Association, 
who  have  had  this  suit  brought  for  the  pur- 
pose of  testing  the  validity  of  the  contract 
hereinafter  referred   to.*' 

2.  Admittin«r  "that  thev  are  residents  of 
the  District  of  Columbia,  and  are  sued  in  this 
action  as  Commissioner  of  Indian  Affairs, 
the  Secretary  of  the  Interior,  the  Secretary 
of  the  Treasury,  the  Treasurer  of  the  Unit- 
ed States,  and  the  (Comptroller  of  the  Treas- 
ury, respectively.  These  defendants,  as  of- 
ficers of  the  government  of  the  United 
States,  have  no  interest  in  the  controversy 
raised  by  the  bill,  except  to  perform  their 
duties  under  the  law,  and  they,  therefore, 
as  such  officers,  respectfully  submit  the  va- 
liditv  of  the  contract  hereinafter  referred 
to.  and  the  payments  thereunder,  to  the 
judgment  of  this  honorable  court.  The  real 
defendant  in  interest  is  the  'Bureau  of  Cath- 
olic Indian  Missions,' — a  corporation  duly 
incorporated  by  chapter  363  of  the  acts  of 
assembly  of  Maryland  for  the  year  1894, 
for  the  object,  inlrr  alia,  of  educating  the 
American  Indian  directly,  and  also  indi- 
rectly, 1)5'  training  their  teachers  and  oth- 
ers, especially  to  train  their  youth  to  be- 
come self-sustaining  men  and  women,  U3ing 
pueh  metliods  of  instruction  in  the  princi- 
ples of  religion  and  of  human  knowledge  as 
may  be  best  adapted  to  these  purposes. 

**As  the  object  of  the  bill  filed  is  to  test 
the  validity  of  a  contract  made  between  the 
Commissioner  for  Indian  Affairs  and  the 
said  *  Bureau  of  Catholic  Indian  Missions/ 
and  the  validity  of  the  payment  of  the 
money  thereunder,  this  answer  will  set 
forth  the  facts  and  the  statutes  of  the  Unit- 
ed States  under  which  it  is  contended  that 
such  contract  and  the  payment  of  money 
thereunder  are  valid." 

This  the  answer  then  did  at  length,  and 
inasmuch  as  the  case  was  submitted  on 
bill  and  answer  with  certain  statements  of 
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the  Commissioner  of  Indian  Affairs,  it  is 
thought  that  the  answer  ^should  be  given  [51] 
substantially  in  full  as  it  is  in  the  margin.f 
The  case  was  heard  on  the  bill,  the  an- 
swer, and  "certain  *proof8,  consisting  of  re-[S7] 
plies  made  by  the  Commissioner  of  Indian 
Affairs   to   certain  questions   asked   in   be- 

t"3.  These  defendants  admit  the  allega- 
tions of  paragraph  3  of  the  bill,  but  the 
pertinent  part  of  the  Sioux  treaty  of  April 
29,  186S,  is  only  partially  stated  therein. 
The  full  statement  of  that  part  of  the  Sioux 
treaty  will  be  hereinafter  made. 

"4.  These  defendants  admit  the  allega- 
tions of  paragraph  4  of  the  bill. 

"5.  These  defendants  admit  the  allega- 
tions in  paragraph  5  of  the  bill,  but  aver 
that  though  the  provision  from  §  17  of  the 
act  of  March  2,  1889,  is  correctly  stated,  as 
far  as  it  goes,  there  are  other  portions  of 
said  act  which  should  be  called  to  the  at- 
tention of  the  court,  which  is  accordingly 
done  hereafter  in  this  answer. 

"6.  These  defendants  admit  the  allegations 
in  paragraph  6  of  the  bill,  but  aver  that,  al- 
though clause  2  of  the  act  of  April,  1880,  is 
correctly  stated,  as  far  as  it  goes,  there  are 
other  provisions  of  law  to  be  called  to  the 
attention  of  the  court  in  this  connection, 
which  is  accordingly  done  in  the  subsequent^ 
part  of  this  answer. 

"7.  These  defendants  admit  the  allegations 
in  paragraph  7  of  the  bill,  but  aver  that, 
although  the  provision  in  the  act  of  June 
7,  1897,  §  1,  is  correctly  stated  as  far  as  it 
goes,  the  section  is  not  fully  stated,  nor  are 
other  parts  of  the  act  referred  to  which 
bear  directly  on  the  question  raised  by  the 
bill. 

"8.  These  defendants  admit  that,  within 
the  meaning  of  the  acts  of  Congress  the  *Bu- 
reau  of  Catholic  Indian  Missions'  is  a  sec- 
tarian organization,  and  the  industrial  school 
known  as  the  'St.  Francis  Mission  Boarding 
School,'  on  the  Rosebud  reservation,  is  a  sec- 
tarian school. 

''These  defendants  further  say  that  a  con- 
tract was  made  by  and  between  F.  E.  I^eupp, 
Commissioner  of  Indian  Affairs,  for  and  on 
behalf  of  the  United  States  of  America,  and 
'the  Bureau  of  Catholic  Indian  Missions/  for 
the  care,  education,  and  maintenance  durin*^ 
the  fiscal  year  ending  June  30.  1906,  of  250 
Indian  pupils  of  the  Sioux  tribe  of  Indians, 
at  the  industrial  school  known  as  St.  Fran- 
cis Mission  Boarding  School,  on  the  Rosebud 
reservation,  and  by  such  contract  it  was 
agreed  that  there  should  be  paid  to  the  'Bu- 
reau of  Catholic  Indian  Missions'  twenty- 
seven  dollars  ($27)  per  quarter  for  every 
pupil  in  attendance,  provided  there  should 
not  be  paid  under  the  contract  a  sum  aggre- 
gating more  than  twenty-seven  thousand  dol- 
lars ($27,000).  This  amount,  according  to 
the  contract,  was  to  be  paid  from  either  or 
all  of  the  funds  of  the  Sioux  tribe  of  In- 
dians, designated  technically  as  'Interest  on 
Sioux  Fund,'  'Education  Sioux  Nation,'  and 
'Support  of  Sioux  of  Different  Tribes,  Sub- 
sistence, and  Civilization,'  all  of  whieh.  how- 
ever, are  embraced  in  the  two  funds  stated 
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half  of  the  plaintiffs,  and  also  of  certain 
[68]8tatement8  in  the  reports  of  the  ^Commis- 
sioner  of  Indian  Affairs  for  the  years  1895 
and  1906,  inclusive,"  and  was  argued  by 
counsel,  and,  upon  consideration,  an  in- 
junction was  decreed  from  "paying,  or  au- 
thorizing the  payment  of,  either  by  them- 
[5 9] selves  or  by  any  of  their  subordinate  •of- 
ficers or  agents  whatever,  &ny  moneys  of 
the  Sioux  treaty  fund,  referred  to  in  the 
said  bill  and  answer,  appropriated  for  the 
uses  of  the  Sioux  tribe  of  Indians,  to  the 
Bureau  of  Catholic  Indian  Missions,  at 
Washington,  District  of  Columbia,  for  the 
[ 60] support,  education,  *or  maintenance  of  any 
Indian  pupils  of  the  said  Sioux  tribe,  at  the 
St.  Francis  Mission  Boarding  School  on  the 
Rosebud  reservation  in  the  state  of  South 


Dakota,  as  provided  *in  the  contract  re*  [61] 
ferred  to  in  said  bill  and  answer,  and  that 
the  defendants  be  further  restrained  from 
drawing,  countersigning,  and  paying  any 
warrants  in  favor  of  the  said  Bureau  of 
Catholic  ^Indian  Missions,  for  the  purpose[62] 
aforesaid,  payable  out  of  the  said  Sioux 
treaty  fund;  and 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  60  much  of  the  prayer  of  the 
said  bill  as  asks  that  an  injunction  issue 
*against  the  defendants,  restraining  thorn [6S] 
from  paying  or  authorizing  the  payment  o! 
any  of  the  interest  of  the  Sioux  trust  fund 
to  the  said  Bureau  of  Catholic  Indian  Mis- 
sions under  the  said  contract,  be  refused; 
and 

*"It  is  further  ordered  and  adjudged  that [64] 


in  the  bill;  to  wit,  the  'Sioux  treaty  fund,' 
deseril>ed  in  para^^raph  4  of  the  bill,  and 
'the  Sioux  trust  fund,'  described  in  para- 
graph 5  of  the  bill. 

"This  contract  has  been  fully  performed 
by  the  'Bureau  of  Catholic  Indian  Missions,' 
and  there  is  due  to  it  thereunder  from  the 
said  funds  the  total  amount  of  twenty-seven 
thousand  dollars  ($27,000)  if  the  said  con- 
tract was  legally  made.  This  contract  was 
approved  by  the  Acting  Secretary  of  the  In- 
terior. Mr.  Jesse  E.  Wilson,  by  direction  of 
the  President  of  the  United  States;  but,  by 
the  same  direction,  no  ])aymf>nts  have  been 
made  under  it,  in  order  that  the  validity  of 
the  contract  might  be  determined  by  the 
courts  of  the  United  States.  The  circum- 
stances under  which  this  contract  was  en- 
tered into  and  approved  are  hereinafter  more 
fully  stated. 

••These  defendants  deny  the  allegation  in 
paragraph  8  of  the  bill,  that  this  contract 
was  made  in  violation  of  the  act  of  June  7, 
1897,  or  in  violation  of  any  other  act  of 
Congress. 

"9.  These  defendants  admit  that  payments 
tinder  this  contract  will  be  payments  for 
education  in  a  sectarian  school,  as  the  term 
'sectarian  school'  is  defined  in  the  acts  of 
Congress,  but  they  deny  that  said  payments 
will  be  in  violation  of  the  act  of  June  7, 
1897.  and  they  further  deny  that  such  pay- 
ments will  deplete  the  interest  of  said  'Sioux 
trust  fund'  to  the  injury  of  the  plaintiffs 
and  all  other  members  of  the  said  Sioux 
tribe  of  Indians  of  the  Rosebud  agency;  and 


which  will  more  fully  and  at  large  appear 
by  the  detailed  statements  in  this  answer 
hereinaft-er  made. 

"10.  These  defendants  admit  tliat  the 
plaintiffs,  to  wit,  the  three  Indian .  whose 
nainies  appear  as  plaintiffs  in  the  caption  of 
this  bill,  liave  never  recpiested  or  authorized 
the  payment  of  any  part  of  the  Sioux  treaty 
or  trust  fund  to  the  said  'Bureau  of  Cathfi- 
lic  Indian  Missions,'  or  any  other  ])erson 
or  organization  whatsoever  for  the  educa- 
tion of  Indian  pupils  of  the  said  Sioux 
tribe  in  said  'St.  Francis  Mission  Boarding 
School,'  or  any  other  sectarian  boarding 
school  whatever;  but,  on  the  contrary,  these 
defendants  admit  that  the  said  plaintiifs 
protest  against  any  use  of  eitlicr  of  the 
said  funds,  or  the  interest  of  the  same,  for 
the  purpose  of  such  education,  as  slated  in 
paragraph   10  of  the  bill. 

"11.  But  now  these  defendants,  further 
answering,  say  that,  although  they  have  an- 
swered in  terms  all  the  allegations  in  all 
the  paragraphs  of  the  bill  contained,  it  is 
necessary,  for  a  full  understanding  of  the 
rights  of  the  parties,  that  all  the  pertinent 
facts  connected  with  the  use  of  money  un- 
der the  contract  of  the  United  States  for 
the  education  of  the  Indians  in  contract 
schools  which  are  sectarian  within  the 
meaning  of  the  acts  of  Congress  should  be 
stated,  so  that,  in  the  light  of  all  these  facts, 
only  a  few  of  which  are  staled  in  the  bill, 
the  legality  of  the  contract  assailed  may  be 
judicially  determined. 

"12.  The  Catholic  missions  schools  were 


they  further  deny  that  such  payments  will  1  erected  many  years  ago  at  the  cost  of  char- 


unlawfully  diminish  the  amount  of  money 
which  should  be  expended  out  of  the  said 
^Sioux  treaty  fund,'  and  the  interest  of  the 
•Sioux  trust  fund'  for  lawful  purposes  for 
the  benefit  of  the  plaintiffs  and  all  other 
members  of  the  said  Sioux  tribe  of  Indians 
of  the  Rosebud  agency;  and  they  further 
deny  that  said  payments  will  also  unlaw- 
fully diminish  the  cash  payments  which  the 
■aid  plaintiffs  and  other  members  of  the  said 
Sioux  tribe  of  Indians  of  the  Rosebud  agency 
are  entitled  to  receive  per  capita  out  of  the 
interest  of  the  said  'Sioux  trust  fund,'  as  al- 
leged in  paragraph  9  of  said  bill;  all  of 
52  li.  ed. 


itable  Catholics,  and  with  the  approval  of 
the  authorities  of  the  government  of  the 
United  States,  whose  policy  it  was  then  to 
encourage  the  education  and  civilization  of 
the  Indians  through  the  work  of  religious 
organizations.  Under  the  provisions  of  the 
act  of  1819,  ten  thousand  dollars  ($10,000) 
were  appropriated  for  the  purpose  of  extend- 
ing financial  help  'to  sucn  associations  or 
individuals  who  are  already  engaged  in  edu- 
cating the  Indians,'  as  may  be  approved  by 
the  War  Department. 

"In    1820,    twenty-one   schools   conducted 

by  different  religious  societies  were  given 
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each  party  pay  the  respective  costs  by  each 
incurred." 

Each    party   prayed   an   appeal    from    so 
much  of  the  decree  as  was  adverse  to  them. 

[•5]  It  was  stipulated  "that  the  amount  *  which 
was  to  have  been  paid  from  the  Sioux  treaty 
fund  under  the  contract  in  re^rd  to  which 
this  suit  is  brought  is  approximately  $24,- 
000," 

[••]  *The  case  was  submitted  on  record  and 
briefs,  and  the  court  affirmed  the  decree  be- 
low in  resppct  of  the  income  of  the  "trust 
fund,"  and  reversed  tlie  injunction  against 
the  payment  from  the  "treaty  fund,"  and 
remanded  the  case  with  directions  to  dis- 
miss the  bill  at  the  cost  of  the  complain- 
ants, whereupon  the  case  was  brought  t.o 
this  court  on  appeal. 


Messrs.  Charles  C.  BInney  and  Hamp- 
ton Ij.  Carson  argued  the  cause,  and,  with 
Mr.  N.  Dubois  Miller,  filed  a  brief  for  ap- 
pellants. 

Mr.  Edgar  H.  Gans  and  Solicitor  Gen- 
eral Hoyt  argued  the  cause,  and,  with  At- 
torney General  Bonaparte,  filed  a  brief  for 
appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion   of  the  court: 

We  concur  in  the  decree  of  the  court  <rf 
appeals  of  the  District,  and  the  reasoning 
by  which  its  conclusion  is  supported,  as  set 
forth  in  the  opinion  of  Wright,  J.,  speaking 
for  the  court.     35  Wash.  L.  Rep.  766. 

The  validity  of  the  contract  for  $27,000 


eleven  thousand  eight  hundred  and  thirty- 
eight  dollars  ($11,838),  and  from  that  date 
until  1870  the  principal  educational  work 
in  relation  to  the  Indians  was  under  the 
auspices  of  those  bodies,  aided  more  or  less 
by  the  government.  For  a  loilg  time  the 
different  denominational  schools  referred  to 
were  aided  by  the  government  without  any 
formal  contract. 

"In  1870  [16  Stat,  at  L.  335,  chap.  296], 
an  act  of  Congress  was  passed  appropriating 
one  hundred  thousand  dollars  ($100,000) 
for  the  support  of  Indian  schools  among  In- 
dian tribes  not  otherwise  provided  for,  i.  e„ 
among  tribes  not  having  treaty  stipulations 
providing  funds  for  educational  purposes, 
and  these  appropriations  continued  until 
1876.  Contracts  were  made  annually  with 
the  mission  schools  of  the  different  denomi- 
nations, payable  out  of  this  appropriation 
for  the  education  of  Indian  pupils.  As  to 
the  tribes  having  funds  for  educational  pur- 
poses under  treaty  stipulations,  contracts 
were  also  made  with  the  mission  schools  of 
the  different  denominations  payable  out  of 
the  treaty  funds.  In  1876,  Congress  began 
the  general  appropriation  'for  the  support  of 
industrial  schools  and  other  educational 
purposes  for  the  Indian  tribes,'  and  these 
annual  appropriations  from  the  public 
moneys  of  the  United  States  have  been  made 
from  that  time  until  the  present.  These  ap- 
propriations always  were  put  in  the  appro- 
priation acts  under  the  heading  'Support  of 
Schools/  and  from  these  public  funds,  and, 
in  the  discretion  of  the  Commissioner  of  In- 
dian Affairs,  from  the  tribal  funds  herein- 
after explained,  were  paid  the  amounts  due 
under  the  contracts  made  by  the  Commis- 
sioner of  Indian  Affairs,  with  the  approval 
of  the  Secretary  of  the  Interior,  with  the 
Tarious  denominational  schools  for  the  ed- 
ucation of  Indian  pupils. 

"Some  time  before  1895  opposition  devel- 
oped to  these  contracts  with  denominational 
schools,  on  the  ground  that  the  public 
moneys  of  the  United  States,  raised  by  tax- 
ation, should  not  be  used  for  education  in 
sectarian  institutions;  and  also  for  other 
reasons. 

"Accordinglv  there  is  found  in  the  appro- 
05S 


priation  act  of  1894,  chap.  290  (28  SUt 
at  L.  p.  311),  approved  August  15,  1894,  in 
that  part  of  the  act  appropriating  the  pub- 
lic moneys  for  the  support  of  Indian  schools 
and  under  the  heading  'For  Support  of 
Schools,*  the  following: 

"  'That  the  expenditure  of  the  money  ap- 
propriated for  school  purposes  under  this 
act  shall  be  at  all  times  under  the  super- 
vision and  direction  of  the  Commissioner  for 
Indian  Affairs  and  in  all  respects  in  con- 
formity with  such  conditions,  rules,  and  reg- 
ulations as  to  the  conduct  of  and  methnds 
of  instruction  and  expenditure  of  money  as 
may,  from  time  to  time,  be  prescribed  by 
him,  subject  to  the  approval  of  the  Secretary 
of  the  Interior. 

"  'Provided,  That  the  SecreUry  of  the  In- 
terior is  hereby  directed  to  inquire  into  and 
investigate  the  propriety  of  discontinuing 
contract  schools  and  whether,  in  his  judg- 
ment, the  same  can  be  done  without  detri- 
ment to  the  education  of  the  Indian  chil- 
dren, and  that  he  submit  to  Congress  at  the 
next  session  the  result  of  such  investiga- 
tion, including  an  estimate  of  the  additional 
cost,  if  any,  of  substituting  government 
schools  for  contract  schools,  together  with 
such  recommendations  as  he  may  deem  prop- 
er.* 

"In  his  annual  report  for  the  fiscal  year 
ending  June  30,  1894,  the  Secretary  of  the 
Interior  said: 

"  'The  contract  schools  are  now  the  sub- 
ject of  general  discussion.  I  agree  fully 
with  those  who  oppose  the  use  of  publie 
money  for  the  support  of  sectarian  schoola 
But  this  question  should  be  considered  prae- 
tically.  The  schools  have  grown  up.  Money 
has  been  invested  in  their  construction  at  a 
time  when  they  were  recognized  as  w'se 
instrumentalities  for  the  accomplishment  of 
good.  I  do  not  think  it  proper  to  allow  the 
intense  feeling  of  opposition  to  sectarian 
education,  which  is  showing  itself  all  over 
the  land,  to  induce  the  Department  to  dis- 
regard existing  conditions.  We  need  the 
schools  now,  or  else  we  need  a  large  appro- 
priation to  build  schools  to  take  their  place. 

"  'It  would  scarcely  be  just  to  abolish 
them  entirely, — ^to  abandon  instantly  a  pol- 
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is  attacked  on  the  ground  that  all  contracts 
for  sectarian  education  among  the  Indians 
are  forbidden  by  certain  provisos  contained 
in  the  Indian  appropriation  acts  of  1895, 
1896,  1897,  1898,  and  1899.  But  if  those 
provisos  relate  only  to  the  appropriations 
made  by  the  government  out  of  the  public 
moneys  of  the  United  States,  raised  by  taxa- 
tion from  persons  of  all  creeds  and  faiths, 
or  none  at  all,  and  appropriated  gratuitous- 
ly for  the  purpose  of  education  among  the 
Indians,  ^^nd  not  to  "tribal  funds,"  which 
belong  to  the  Indians  themselves,  then  the 
contract  must  be  sustained.  The  difference 
between  one  class  of  appropriations  and  the 
other  has  long  been  recognized  in  the  an- 
nual appropriation  acts.  The  gratuitous  ap- 
propriation of  public  moneys  for  the  pur- 


pose of  Indian  education  has  always  been 
made  under  the  heading,  "Support  of 
Schools;"  whilst  the  appropriation  of  the 
"treaty  fund"  has  always  been  under  the 
heading,  "Fulfilling  Treaty  Stipulations  and 
Support  of  Indian  Tribes;"  and  that  from 
the  "trust  fund"  is  not  in  the  Indian  ap- 
propriation acts  at  all.  One  class  of  appro- 
priations relates  to  public  moneys  belonging 
to  the  government;  the  other  to  moneys 
which  belong  to  the  Indians  and  which  is- 
administered  for  them  by  the  government. 

•From  the  history  of  appropriations  of[78] 
public  moneys  for  education  of  Indians,  set 
forth  in  the  brief  of  counsel  for  appellees, 
and  again  at  length  in  the  answer,  it  ap- 
pears that  before  1895  the  government,  for 
a  number  of  years,  had  made  contracts  for 


icy  so  long  recognized.  My  own  suggestion 
is  that  they  should  be  decreased  at  the  rate 
of  not  less  than  20  per  cent  a  year.  Thus, 
in  a  few  years  more,  they  would  cease  to  ex- 
ist, and  during  this  time  the  bureau  would 
be  gradually  prepared  to  do  without  them, 
while  they  might  gather  strength  to  continue 
without  government  aid.  This  is  the  policy 
which  is  now  controlling  the  Department, 
and,  unless  it  is  changed  by  legislation,  it 
will  be  continued.  The  decrease  in  the 
appropriation  for  the  present  fiscal  year  is 
20  per  -cent.* 

"Congress,  in  pursuance  of  this  recommen- 
dation, introduced  for  the  first  time  in  the 
appropriation  act  of  1895,  chap  188  (28 
Stat,  at  L.  888),  a  limitation  on  the  use  of 
pubVc  money  in  sectarian  schools. 

"The  act  appropriates,  under  the  heading 
'Support  of  Schools,*  of  the  public  moneys 
of  the  Unite<l  States  'for  support  of  Indian 
day  and  industrial  schools  and  Tor  other  edu- 
cational purpo;>es    .    .    .    $1,164,350.    .    .    . 

"  'Provided.  That  the  Secretary  of  the  In- 
terior shall  make  contracts,  but  only  with 
present  contract  schools,  for  the  education 
of  Indian  pupils  during  the  fiscal  3'ear  end- 
ing June  30,  1896,  to  an  extent  not  exceed- 
ing 80  per  cent  of  the  amount  so  used  for 
the  fiscal  year  1895,  and  the  government 
shall,  as  early  as  practicable,  make  provi- 
sion for  the  education  of  Indian  children  in 
government  schools.*  28  Stat,  at  L.  903, 
chap.  188. 

"Congress,  in  the  Indian  appropriation 
act  of  1896,  chap.  398,  appropriated  from 
the  public  moneys  of  the  United  States,  un- 
der the  head  'Support  of  Schools,*  'for  sup- 
port of  Indian  day  and  industrial  schools 
and  for  other  educational  purposes,  .  .  . 
$1,235,000,  .  .  .'  and  then  as  a  quali- 
fication upon  the  appropriation,  and  follow- 
ing immediately  thereupon,  under  the  same 
heading,  'Support  of  Schools,'  occurs  the  fol- 
lowing language  in  the  act:  "'And  it  is 
hereby  declared  to  be  the  settled  policy  of 
the  government  to  hereafter  make  no  ap- 
propriation whatever  for  education  in  any 
sectarian  school.  Provided,  That  the  Sec- 
retary of  the  Interior  may  make  contracts 
with  contract  schools,  apportioning,  as  near 
52  Ii.  ed. 


as  may  be,  the  amount  so  contracted  for 
among  schools  of  various  denominations,  for 
the  education  of  Indian  pupils  during  fiscal 
year  1897,  but  shall  only  make  such  con- 
tracts at  places  where  nonsectarian  schools 
cannot  be  provided  for  such  Indian  children, 
and  to  an  amount  not  exceeding  50  per  cen- 
tum of  the  amount  so  used  for  the  fiscal 
year  1895.*     29  Stat,  at  L.  p.  345. 

"Congress,  in  the  Indian  appropriation 
act  of  1897,  chap.  3,  appropriated  from  the 
public  moneys  of  the  United  States,  under 
the  head  of  'Support  of  Schools,'  'for  sup* 
port  of  Indian  day  and  industrial  schools, 
and  for  other  educational  purposes  .  .  . 
$1,200,000  .  .  .'  and  then,  as  a  qualifi- 
cation upon  this  appropriation,  and  follow- 
ing immediately  thereupon,  under  the  same 
heading,  'Support  of  Schools,'  occurs  the  fol- 
lowing language: 

"  'And  it  is  hereby  declared  to  be  the  set- 
tled policy  of  the  government  to  hereafter 
make  no  appropriation  whatever  for  educa- 
tion in  any  sectarian  school.  Provided,  That 
the  Secretary  of  the  Interior  may  make  con- 
tracts with  contract  schools,  apportioning, 
as  near  as  may  be,  the  amount  so  contracted 
for  among  schools  of  various  denominations, 
for  the  ^ucation  of  Indian  pupils  during 
the  fiscal  year  1898,  but  shall  only  make 
such  contract!  at  places  where  nonsectarian 
schools  cannot  be  provided  for  such  Indian 
children,  and  to  an  amount  not  exceeding 
40  per  cent  of  the  amount  so  used  for  the 
fiscal  year  1895.'  30  Stat,  at  L.  p.  79. 

"Congress,  in  the  Indian  appropriation  aet 
of  1898,  chap.  545,  appropriated  from  the 
public  moneys  of  the  United  States,  under 
the  head  of  'Support  of  Schools,'  for  sup- 
port of  Indian  day  and  industrial  schools, 
and  for  other  educational  purposes  .  .  . 
$1,100,000  .  .  .  Provided,  That  the  Sec- 
retary of  the  Interior  may  make  contracts 
with  contract  schools,  apportioning,  as  near 
as  may  be,  the  amount  so  contracted  for 
among  other  schools  of  various  denomina- 
tions, for  the  education  of  Indian  pupils 
during  the  fiscal  year  1899,  but  shall  only 
make  such  contracts  at  places  where  non- 
sectarian  schools  cannot  be  provided  for  such 
Indian  children,  and  to  an  amount  not  ex- 
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sectarian  schools  for  the  education  of  the 
Indians,  and  the  money  due  on  these  con* 
tracts  was  paid,  in  the  discretion  of  the 
Commissioner  of  Indian  Affairs,  from  the 
"tribal  funds*'  and  from  the  gratuitous  pub- 
lic appropriations.  But  in  1894  opposition 
developed  against  appropriating  public 
moneys  for  sectarian  education.  Accord- 
ingly, in  the  Indian  appropriation  act  of 
181)4,  under  the  heading  of  "Support  of 
Schools,"  the  Secretary  of  the  Interior  was 
directed  to  investigate  the  propriety  of  dis- 
continuing contract  schools,  and  to  make 
such  recommendations  as  he  might  deem 
proper.  The  Secretary  suggested  a  gradual 
reduction  in  the  public  appropriations  on 
account  of  the  money  which  had  bt.>on  in- 
vested in  these  schools,  with  the  approba- 


ceeding  30  per  cent  of  the  amount  so  used  f<»r 
the  fiscal  year  1895.*    30  Stat,  at  L.  p.  587. 

"Congress,  in  the  Indian  appropriation 
act  of  1899,  chap.  324,  appropriated  fr.nn 
the  public  moneys  of  the  United  States. 
under  the  head  of  'Support  of  Schools,'  *for 
support  of  Indian  day  and  industrial  schools, 
and  for  other  educational  purposes,  .  .  . 
$1,100,000  .  .  .  Provided,  That  the  See 
retary  of  the  Interior  may  make  contracts 
with  contract  schools,  apportioning  as  near 
as  may  be  the  amount  so  contracted  for 
among  schools  of  various  denominations, 
for  the  education  of  Indian  pupils  during 
the  fiscal  year  1900.  but  shall  only  make 
such  contracts  at  places  where  nonseetarian 
schools  cannot  be  pro^.'-led  for  such  Indian 
children,  and  to  an  amt>".-it  not  exceeding 
15  per  centum  of  the  amount  so  used  for 
the  fiscal  year  1895,  the  same  to  be  divided 
proportionately  among  the  said  several  con- 
tract schools,  this  he'xufi  the  final  appropria- 
tion for  sectarian  schools.'  30  Stat,  at  L. 
p.  942. 

'*The  several  Indian  annual  appropriation 
acts  since  1899.  to  wit,  beginnini?  with  1900 
to  the  present  time,  contain  under  the  head 
of  *Support  of  Schools'  simply  a  general  ap- 
propriation of  public  moneys  *for  the  sup- 
port of  Indian  and  industrial  schools,  and 
for  other  educational  purposes,'  without  any 
pn:viso  in  any  of  them  res^^ecting  contracts 
with  sectarian  schools,  or  without  any  state- 
ment in  any  of  then(i  of  the  policy  of  the 
government  with  respect  to  sectarian  schools. 

"It  will  be  observed  that  the  phrase  'and 
it  is  hereby  declared  to  be  the  settled  policy 
of  the  government  to  hereafter  make  no  ap- 
propriation whatever  for  education  in  any 
sectarian  school,'  which  is  cited  and  relied 
on  in  paragraph  7  of  the  bill,  is  found  onlv 
in  the  Indian  appropriation  acts  of  1896 
and  1897,  and  in  no  prior  or  subsequent  acts 
of  Congress;  that  in  these  two  acts  it  is  a 
limitation  on  the  appropriation  of  public 
moneys,  and  is  found  only  under  the  heading 
'Support  of  Schools,'  under  which  the  public 
money  of  the  United  States  is  appropriated 
for  support  of  Indian  schools,  and  does  not 
occur  in  any  other  part  of  these  acts  of  Con- 
H^SB.  These  defendants,  therefore,  submit, 
:00O 


tion  of  the  government.  He  said:  "It  would 
be  scarcely  just  to  abolish  them  entirely. — 
to  abandon  instantly  a  policy  so  long  recog- 
nized,"— and  suggested  that  they  should  ba 
decreased  at  the  rate  of  not  less  than  20 
per  cent  a  year.  Thus,  in  a  few  years  they 
would  cease  to  exist;  and  during  this  time 
the  bureau  would  be  gradually  prepared  to 
do  without  them,  while  they  might  gather 
strength  to  continue  without  government 
aid. 

Accordingly,  Congress  introduced  in  the 
appropriation  act  of  1895  a  limitation  on 
the  use  of  public  moneys  in  sectarian 
schools.  This  act  appropriated  under  the 
heading,  "Sui)port  of  Schools."  "for  suj*- 
port  of  Indian  day  and  industrial  schools 
and  for  other  educational  purposes     .     .    . 

that  this  statement  of  policy,  in  so  far  as  it 
can  now  have  any  legal  efTect.  was  intended 
only  to  apply  to  appropriations  of  public 
nionevs  for  education  in  sectarian  schools; 
and  inasmuch  as  the  appropriation  of  public 
moneys  for  these  purposes  was  being  re- 
duecd  from  year  to  year  by  a  percentage 
^^hich  would  make  the  last  appropriation 
to  l>e  ^or  the  fiscal  year  ending  June  30. 
1900.  there  was  no  necessity  for  repeating; 
the  phrase  containing  the  policy  of  the  gov- 
ernment in  any  acts  after  1897.  The  cessa- 
tion of  the  appropriation  from  the  public 
moneys  for  education  in  the  sectarian 
schools  was  treated  as  the  accomplishment 
of  the  purpose  contained  in  the  statement  of 
the  poliov  found  in  the  acts  of  1896  and 
1897. 

"The  above  paragraph  contains  all  the 
matter  pertinent  to  the  appropriation  of 
public  moneys  for  the  support  of  education 
in  sectarian  schools.  These  appropriations 
ceased  with  the  Indian  appropriation  act  of 
1899,  have  never  been  made  since,  nor  is 
anyone  ask  in?  that  they  should  be  made,  or 
that  any  public  moneys  of  the  United  States 
raised  by  taxation  should  be  employed  for 
such  purposes. 

"13.  But  these  defendants,  further  answer- 
ing, say  that,  entirely  separate  and  a}iart 
from  the  public  moneys  which,  as  stated  in 
paragraph  12  of  this  answer,  were  appro- 
priated until  1899  for  education  in  sectarian 
schools,  there  are  other  funds,  know*ii  as 
'tribal  funds.*  which  may  be  applied  for 
these  purposes.  These  funds,  these  defend- 
ants respectfully  submit,  are  not  public 
moneys,  but  really  belong  to  the  Indiann 
themselves;  and  it  is  the  purpose  of  this 
paragraph  of  this  answer  to  give  a  general 
account  of  these  funds,  and  a  particular  ac- 
count of  the  'tribal  funds'  of  the  Sioux  In- 
dians, which  are  directly  in  controversy  in 
this  case,  will  be  given  in  the  next  para- 
graph. 

"These  'tribal  funds*  may  be  roughly 
grouped  into  two  classes:  (a)  Where  ces- 
sions of  land  or  other  property  have  been 
made  by  the  Indians,  and,  in  consideration 
thereof,  a  certain  sum  of  money  is  deposited 
in  the  Treasury  of  the  United  States,  which 
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$1,164,350,  .  .  .  Provided,  That  tho  Sec 
retary  of  the  Inteiior  shall  make  contracts, 
but  only  with  present  contract  schools,  for 
the  education  of  Indian  pupils  during  the 
fiscal  year  ending  June  30,  1896,  to  an  ex- 
tent not  exceeding  eighty  per  centum  of  the 
amount  so  used  for  the  fiHcal  year  1895,  and 
the  government  shall,  as  early  as  practica- 
ble, make  provision  for  the  education  of  the 
Indian  children  in  government  schools." 
[79]  •This  limitation  of  80  per  cent  was  to  be 
ex|jended  for  contract  schools,  which  were 
those  that,  up  to  that  time,  had  educated 
Indians  through  the  use  of  public  moneys, 
and  had  no  relation  and  did  not  refer  to 
"tribal  funds.'* 

In  the  appropriation  net  of  1890.  under 
the    same    heading,    "Supi)ort    of    Schools,*' 

is  used  for  the  Indians  in  the  discretion  of 
tne  Secretary  of  the  Interior.  Tliese  are 
called  'trust  funds.'  (b)  Where  cessions  of 
land  or  other  property  have  bi'en  nunle  by 
the  Indians  under  treaties,  and  in  consid- 
eration therefor  the  government  of  the  Unit- 
ed States  has,  by  treaty,  bound  itself  to 
furnish  money  inr  the  civilization  and  edu- 
cation of  the  Indians.  These  aire  called 
'treaty  fnnds.* 

**Kxaniples  of  these  funds  are  as  follows: 

"Menominee  fund:  Interest.  $7,651.96  per 
annum  (treaty  of  1848.  art.  5,  9  Stat,  at 
L.    952). 

**Menominee  log  fund:  Interest.  .$76,313.0S 
per  annum  (act  of  March  22.  1882.  22 
Stat,  at  L.  30,  chap.  46:  act  of  June  12, 
1890,  26  Stat,  at  1..  146.  chap.  418 1. 

"Osage  fund:  Interest.  $416,371.95  per 
annum  (treaty  1865.  art.  2.  14  Stat,  at  L. 
687;  act  July  15,  1870.  16  Stat,  at  L. 
362.  chap.  2%;  act  of  June  16.  1880,  21 
Stat,  at  L.  292.  chap.  251). 

"Osage  fund:  Interest  on  $69,120.  5  per 
cent  (treaty  June  2d.  1825.  for  educational 

?urposes  per  Senate  resolution.  Jan.  9,  1838. 
Stat,  at  L.  242). 

"The  yearly  amounts  provided  for  the  In- 
dians under  treaties  are  annually  appro- 
priated in  the  Indian  appropriation  acts, 
not  in  that  part  of  the  act  under  the  title 
'Support  of  Schools'  which  appropriated  the 
public  money  of  the  T'nited  States,  but  un- 
der the  headins:  'Fulfilling  Treaty  Stipula- 
tions with,  and  Supfwrt  of.  Indian  Tribes:' 
for.  although  formally  appropriated,  the 
moneys  are  not  regarded  as  the  moneys  of 
the  t'nited  States,  but  moneys  belonging  to 
the  Indians,  due  to  them  under  the  treaties, 
in  consideration  of  their  cession  of  lands 
and  other  rights. 

"But,  inasmuch  as.  according  to  Indian 
custom,  the  property  is  held  in  common,  and 
inasmiich  as  the  Indians  are  regarded  as 
wards  of  the  nation,  the  money  is  not  dis- 
tributed per  capita,  but  is  expended  for 
them,  and  for  their  benefit  and  advantaire, 
under  the  discretion  of  the  Secretary  of  the 
Interior.  For  some  of  the  laws  conferring 
this  discretion,  see  14  Stat,  at  L.  687:  16 
Stat,  at  L.  362,  chap.  296;  21  Stat,  at  L. 
52  li.  ed. 


Ihe  appropriation  of  public  money  of  l^l,- 
235.(M)0  was  limited  by  a  proviso  that  con- 
traefs  sluaild  only  be  made  at  places  where 
nonsrclarian  8eliools  cannot  be  j)rn\ided  for 
Indian  ehildr.n.  to  an  amount  not  e\e«»eding 
50  per  cent  of  Ihe  nmouut  so  u>c«d  for  the 
fiscal  year  18!>5.  and  iunuediatdv  fnllowing 
the  appropriation  of  public  ni<m<'y  appears 
the  expression.  "an<l  it  \n  hoi»hy  dfelaretl 
to  be  the  settled  policy  of  the  g«i\»  rnni.iit 
to  her. 'after  make  no  appropriation  ulmt- 
ever  for  (>diieation  in  any  sectarian  selmol.*' 
This  limitiition.  if  it  can  be  given  elfeet  as 
such,  manifrstly  applies  to  the  um«  of  pub- 
lic n.tMicvs  gratuit<Misly  appropriated  f'»r 
siieli  purpose,  auil  not  to  nuuicys  liflonging 
to  the  Indians  tlnni<elve<.  In  Ihe  appropri- 
ation act  of   1897   the  same  (h'l-hiration  of 

292.  chap.  251:  22  Stat,  at  I..  ?M.  .hap.  46: 
25  Stat,  at  L.  89.",.  chao.  40.",:  2f,  Mat.  at 
L.  146.  344.  chaps.  418.  807. 

"14.  As  to  the  'SiouN  fuu«ls*  direeily  in 
conlroversv.  the  f!i«'t>  arc  as  i.iIImw-: 

'•On  March  2.  18S9,  tlie  art  ..f  Cnnjrr.MS 
of  1889.  chap.  405.  was  approvcl.  Tliis  was 
entilli'd.  *.\n  Act  to  l)ivi«h»  a  |N»rti  m  »»f  the 
ll'-xervatirin  of  the  Sioux  \atiou  of  Indians 
in  Dakota  into  S-paratc  lics(>rvatiiins.  and 
to  Secure  the  Kelincpii^hinent  of  the  Indian 
Title  to  the  Hejuainder.'  I  ndcr  this  act 
the  Indiiiis  made  certain  cessions  of  land, 
and,  in  partial  eon<iiler;ition  lhe!e^>r.  it 
was  provitled  in  §    17  of  tlie  act  as  follows: 

" '.\nd.  in  addition  thereto,  tlu're  -hall  be 
set  apart  oul  of  any  money  in  the  Treasury 
iiMt  otherwise  appropriated  the  suni  of  three 
niillioiw  of  dollars,  which  said  sum  shall  be 
dejMisited  in  the  Trea'>urv  of  the  Tiiited 
States  to  the  credit  of  tin-  Siouv  Xatinu  of 
Indians  as  a  iKTniauent  fund,  the  interest 
on  \\hich.  at  five  per  centum  i>^r  anniiu. 
shall  Ik'  appmpriated  umler  the  direction  of 
the  Secretary  c»f  the  Interior  to  the  use  of 
the  Indians  receivinir  rati»)ns  and  aMnu«<ies 
upon  the  reservations  createil  hy  this  net.  in 
pro])ort:on  to  the  nundi(*rs  that  shall  so  rr^ 
ceive  rations  and  annuities  at  the  tim*-  this 
act.  takes  elTect.  a-i  follows:  One  half  of  said 
interest  shall  b«»  so  evpended  for  the  pro- 
mot  icm  of  industrial  and  other  suitable  edu- 
cation among  said  Indians.  an<l  the  ••iher 
half  .  .  .  for  such  ])urposes.  including 
reasonable  cash  payments  prr  ranifn.  a»».  in 
tli<»  judgment  of  said  Seeretaiy.  shall,  from 
time  to  time,  most  contribute  to  the  ad- 
vancement of  said  Indians  in  civilization 
and  self->upport.'     25  Stat,  at  L.  895. 

"This  is  the  fund  called  the  'Sioux  trust 
fund*  in  the*  5th   paragra}»h  <»f  this  bill. 

'•The  method  of  the  payment  of  the  inter- 
est on  this  fund  wa«  changed  in  1880  by  the 
act  of   1880.  chapter   41.   as   follows: 

"  'The  Secretary  of  the  Interior  be.  and  he 
is  hereby,  authorized  to  deposit  in  the  Treas- 
ury of  the  Ignited  States,  any  ard  all  sums 
now  held  bv  him,  or  which  may  hereafter  be 
received  by  him,  as  Secretary  of  thi'  Interior 
and  trustee  of  various  Indian  tribes,  on  ac- 
count of   the  redemption   of  I'nited   Stateji 
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policy  occurs  as  a  limitation  on  the  appro- 
priation of  public  moneys  for  the  support 
of  schools,  and  the  amount  applicable  to 
contract  schools  was  limited  to  40  per  cent 
of  the  amount  used  in  1895.  In  the  act  of 
1898  the  amount  applicable  to  contract 
schools  was  limited  to  30  per  cent,  and  in 
the  act  of  1899  the  amount  so  applicable  was 
limited  to  16  per  cent,  these  words  being 
added:  "This  being  the  final  appropriation 
for  sectarian  schools."  The  declaration  of 
the  settled  policy  of  the  government  is 
found  only  in  the  acts  of  1896  and  1897, 
and  was  entirely  carried  out  by  the  reduc- 
tions provided  for 

Since  1899  public  moneys  are  appropri- 
ated under  the  heading,  "Support  of 
Schools,"  "for  the  support  of  Indian  and 


industrial  schools,  and  for  other  educational 
purposes,"  without  saying  anything  about 
sectarian  schools.  This  was  not  needed,  as 
the  effect  of  the  legislation  was  to  make 
subsequent  appropriations  for  education 
mean  that  sectarian  schools  were  excluded 
in  sharing  in  them,  unless  otherwise  pro- 
vided. 

*As  has  been  shown,  in  1868  the  United[8f] 
States  made  a  treaty  with  the  Sioux  In- 
dians, under  which  the  Indians  made  large 
cessions  of  land  and  other  rights.  In  con- 
sideration of  this  the  United  States  agreed 
that  for  every  thirty  children  a  house 
should  be  provided  and  a  teacher  competent 
to  teach  the  elementary  branches  of  our  Eng- 
lish education  should  be  furnished  for  twen- 
ty years.    In  1877,  in  consideration  of  fnr- 


bonds  or  other  stocks  and  securities  belong- 
ing to  the  Indian  trust  fund,  and  all  sums 
received  on  account  of  sales  of  Indian  trust 
lands,  and  the  sales  of  stocks  lately  pur- 
chased for  temporary  investment,  whenever 
he  is  of  the  opinion  that  the  best  intn-CHls 
of  the  Indians  will  be  promoted  by  such  de- 

gosits  in  lieu  of  investments,  and  the  United 
tates  shall  pay  interest  semiannually  from 
the  date  of  deposit  of  any  and  all  such  sunm 
in  the  United  States  Treasury,  at  the  rate 
per  annum  stipulated  by  treaties,  or  pre- 
scribed by  law,  and  such  payments  shall  be 
made  in  the  usual  manner,  as  each  may  be- 
come due,  without  further  appropriation  by 
Conin-ess.'    21  Stat,  at  L.  70. 

'*This  provision  is  partially  cited  in  the 
bill  in  paragraph  6. 

"15.  Under  a  treaty  between  the  United 
States  and  different  tribes  of  Sioux  Indians, 
made  on  April  29,  1868  (15  Stat,  at  L.  635), 
these  Indians  made  large  cessions  of  land 
and  other  rights,  and,  in  partial  considera- 
tion therefor,  the  United  States  agreed  with 
them  as  follows: 

"  *Art.  7.  In  order  to  insure  the  civiliza- 
tion of  the  Indians  entering  into  thiii  treaty, 
the  necessity  of  education  Is  admitted,  es- 
pecially of  such  of  them  as  are  or  may  be 
settled  on  said  agricultural  reservations,  and 
they  therefore  pledge  themselves  to  compel 
their  children,  male  and  female,  between  the 
ages  of  six  and  sixteen  years,  to  attend 
school,  and  it  is  hereby  made  the  duty  of 
the  agent  for  said  Indians  to  see  that  this 
stipulation  is  strictly  complied  with,  and 
the  United  States  agrees  that,  for  every 
thirty  children  between  said  ages,  who  can 
be  induced  or  compelled  to  attend  school,  a 
house  shall  be  provided  and  a  teacher  com- 
petent to  teach  the  elementary  branches  of 
an  English  education  shall  be  furnished, 
who  will  reside  among  said  Indians  and 
faithfully  discharge  his  or  her  duties  as  a 
teacher.  The  provisions  of  this  article  to 
continue  for  not  less  than  twenty  years.' 

"By  the  act  of  Congress  of  Februarv  28. 
1877.  chap.  72  (19  Stat,  at  L.  254-256), 
ratifying  an  agreement  with  bands  of  Sioux 
Nation,  in  consideration  of  further  land  ces- 
sions, it  was  provided: 
9§2 


tt 


'In  consideration  of  the  foregoing  ces- 
sion of  territory  and  rights,  and  upon  full 
compliance  with  each  and  every  obligation 
assumed  by  the  said  Indians,  the  United 
States  does  agree  to  provide  all  necessary 
aid  to  asstist  the  said  Indians  in  the  work 
of  civilization,  to  furnish  to  them  schools 
and  instruction  in  mechanical  and  agricul- 
tural arts,  as  provided  for  by  the  treaty  of 
1868.' 

"By  the  17th  section  of  the  act  of  1889. 
chap.'  405  (25  Stat,  at  L.  894),  it  was  pro- 
vided : 

"  'That  the  7th  article  of  the  said  treaty 
of  April  29,  1868,  securing  to  said  Indians 
the  benefits  of  education,  subject  to  such 
modifications  as  Congress  shall  deem  most 
effective  to  secure  to  said  Indians  equiva- 
lent benefits  of  such  education,  shall  con- 
tinue in  force  for  twenty  years  from  and 
after  the  time  this  act  shall  take  effect.' 

"By  the  act  of  1905.  clui;).  1479  (33  SUt 
at  L.  p.  1048),  entitled^ 

"  *An  Act  Making  Appropriations  for  Cur- 
rent and  Contingent  Expenses  of  the  In- 
dian Department,  and  for  Fu1fillin«;  Treaty 
Stipulations  with  Various  Indian  Tribes  for 
the  Fiscal  Year  Ending  June  30th,  1906. 
and  for  Other  Purposes' — it  was  provided 
under  the  heading  *Pulfilling  Treaty  Stipu- 
lations with,  and  Support  of,  Indian  Tribes' 
as  follows: 

"  *For  support  and  maintenance  of  day 
and  industrial  schools,  including  erection 
and  repairs  of  school  buildings  in  accordance 
with  art.  7  of  the  treaty  of  April  29th.  1868, 
which  article  is  continued  in  force  for  twen- 
ty years  by  §  17  of  the  act  of  March  2,  1889. 
$225,000.' 

"A  similar  appropriation  has  been  annu 
ally  made  for  many  years  back  in  the  In- 
dian appropriation  acts. 

"This  is  the  'treaty  fund*  in  dispute,  re 
f erred  to  in  the  4th  paragraph  of  the  bill. 

"Tliese  defendants  respectfully  represent 
that  this  'treaty  fuiM'  does  not  differ  from 
the  'trust  fund.'  in  the  main  point  that 
it  is  money  belonging  to  the  Indians,  and 
not  public  money  of  the  United  States. 

"Both  funds  arise  from  cessions  made  bv 
the  Indians  of  lands  and  other  rights.    The 
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iher  land  cessions,  the  United  States  agreed 
to  furnish  all  necessary  aid  to  assist  the 
Indians  in  the  work  of  civilization,  and  fur- 
nish them  schools  and  instruction  in  me- 
chanical and  agricultural  arts,  as  provided 
bj  the  treaiy  of  1868.  In  1889  Congress 
extended  the  obligation  of  the  treaty  for 
twent}*  years,  subject  to  such  modifications 
as  Congress  should  deem  most  eflTective,  to 
secure  the  Indians  equivalent  benefits  of 
such  education.  Thereafter,  in  every  an- 
nual Indian  appropriation  act,  there  was 
an  appropriation  to  carry  out  the  terms  of 
this  treaty,  under  the  heading,  "Fulfilling 
Treaty  Stipulations  with,  and  Support  of. 
Indian  Tribes." 

These  appropriations  rested  on  different 
grounds  from  the  gratuitous  appropriations 


of  public  moneys  under  the  heading,  "Sup- 
port of  Schools."  The  two  subjects  were 
separately  treated  in  each  act,  and  natural- 
ly, as  they  are  essentially  different  in  char- 
acter. One  is  the  gratuitous  appropriation 
of  public  moneys  for  the  purpose  of  Indian 
education ;  but  the  "treaty  fund"  is  not  pub- 
lic money  in  this  sense.  It  is  the  Indians' 
money,  or,  at  least,  is  dealt  with  by  the 
government  as  if  it  belonged  to  them,  as 
morally  it  does.  It  differs  from  the  "trust 
fund"  in  this:  Tlie  "trust  fund'*  has  been 
set  aside  for  the  Indians,  and  the  income  ex- 
pended for  their  benefit,  wiiich  expenditure 
required  no  annual  appropriation.  The 
whole  amount  due  the  Indians  for  certain 
land  cessions  was  appropriated  in  one  lump 
sum  by  the  act  of  1889  (25  Stat,  at  L.  888, 


one  is  a  specific  sum  of  which  the  United 
States  is  a  trustee  for  the  Indians ;  the  other 
is  an  obli^ration  payable  in  instalments  un- 
der the  agreement  of  a  treaty. 

"These  defendants,  therefore,  respectfully 
submit  that  as  to  both  of  these  funds  there 
is  nothing  to  prevent  the  Secretary  of  the 
Interior  from  using  them  in  his  discretion, 
an<1  especially  from  using  them  as  the  real 
owners  thereof  desire  and  request. 

"16.  Prior  to  1900  the  sectarian  schools 
were  aided  by  appropriation  from  the  pub- 
lic moneys,  and,  in  the  discretion  of  the 
Secretary  of  the  Interior,  from  the  tribal 
funds  just  described. 

"In  1900,  not  only  the  public  appropria- 
tions ceased,  as  has  been  heretofore  shown, 
but  all  aid  from  the  tribal  funds  also  ceased, 
except  as  to  the  Osage  treaty  and  trust 
funds  horeinl)efore  referred  to.  At  the  re- 
quest of  the  Oflage  Indians,  their  treaty  funds 
have  been  annually  and  uninterrupted- 
ly applied  to  the  Catholic  mission  schools 
under  annual  contract  with  the  Commis- 
sioner of  Indian  Affairs,  approved  by  the 
Secretary  of  the  Interior.  With  the  excep- 
tion of  the  Osagp  funds,  no  'tribal  funds* 
were  applied  to  education  in  denominational 
schools  from  1900  to  1904. 

"In  the  meantime  application  was  made 
to  President  McKinley  by  the  'Bureau  of 
Catholic  Indian  Missions'  for  the  revocation 
of  the  'Browning  ruling*  and  the  use  of 
'tribal  funds*  for  the  education  of  the  Catho- 
lic Indian  children  in  Catholic  schools. 

"On  September  30,  1896,  the  then  Commis- 
sioner of  Indian  Affairs,  D.  M.  Browning,  in 
answer  to  the  question,  'whether  parents  of 
Indian  children  have  the  right  to  decide 
where  their  children  shall  attend  school,' 
said: 

"'It  is  your  duty  first  to  build  up  and 
maintain  the  government  day  schools,  as  in- 
dicated in  your  letter,  and  the  Indian  par- 
ents have  no  right  to  designate  which  school 
their  children  shall  attend.' 

"This  was  the  'Browning  ruling.*  It  was 
ordered  abrogated  by  President  McKinley  in 
1901,  and  some  eight  months  after,  to  wit, 
January  17,  1902,  it  was  formally  abrogated 
by  the  Commissioner  of  Indian  Affairs  with 
5S  Ii.  ed. 


the  approval  of  the  Secretary  of  the  In- 
terior. 

"The  question  of  the  use  of  the  'tribal 
funds*  was  referred  by  President  McKinley 
to  the  Secretary  of  the  Interior,  and  by  him 
to  the  Commissioner  of  Indian  Affairs,  who 
decided  adversely  to  the  appropriation  on 
February  12,  1901. 

"17.  On  or  about  January  1,  1904,  the 
matter  of  the  application  for  the  use  of 
'tribal  funds*  for  the  education  of  Indian 
children  in  mission  schools  was  brought  to 
the  attention  of  President  Roosevelt  by  the 
'Bureau  of  Catholic  Indian  Missions,**  who 
uTff^d  that  the  Indians  should  be  allowed  to 
use  their  own  money  in  educating  their  own 
children  in  the  schools  of  their  choice. 

'President  Roosevelt  took  up  the  matter 
on  January  22,  1904,  at  a  meeting  in  the 
executive  office  of  the  White  House,  at 
which  were  present  the  Attorney  General 
(Mr.  Knox)  and  Mr.  Russell,  of  the  Depart- 
ment of  Justice,  and  Secretaries  Hitchcock, 
Cortelyou,  and  Wilson,  and  Postmaster  Gen- 
eral Payne.  The  President  was  legally  ad- 
vised that,  notwithstanding  the  declaration 
of  Congressional  intent  not  to  make  appro- 
priations in  the  future  of  public  moneys  of 
the  American  people  for  sectarian  institu- 
tions, the  previous  laws  giving  the  Secretary 
of  the  Interior  discretion  to  use  certain 
moneys  of  the  Indians,  held  in  trust,  in  any 
way  that  he  might  see  fit,  including  assist- 
ance to  sectarian  schools,  were  not  repealed, 
and  consequently  his  discretion  remained. 

"The  President  decided  that,  inasmuch  as 
the  legal  authority  existed  to  grant  the  re- 
quest of  the  Indians,  they  were  entitled,  as 
a  matter  of  moral  right,  to  have  the  moneys 
coming  to  them  used  for  the  education  of 
their  children  at  the  schools  of  their  choice. 

"A  full  and  detailed  statement  of  the  ac- 
tion of  the  President  in  1904  is  set  forth 
in  his  letter  of  February  3,  1905,  which, 
with  its  inclosure,  is  herein  set  out  at 
length : 

"'This  new  request  was  submitted  to  the 
Department  of  Justice,  and  the  Department 
decided,  as  set  forth  in  the  accompanying  re- 
port, that  the  prohibition  of  the  law  as  to 
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chap.  405).  This  '^trust  fund"  in  held  for 
the  Indians,  and  not  distributed  per  capita^ 
hiiinfr  held  as  property  in  common.  The 
money  is  distributed  in  accordance  with  the 
discretion  of  the  Secretary  of  the  Interior, 
[81] but  really  belongs  to  'the  Indians.  The 
Presidont  declared  it  to  bo  the  moral  right  of 
tlie  Indians  to  have  this  "trust  fund" 
np]>Iiod  to  the  education  of  the  In- 
dians in  the  schools  of  their  choice, 
and  llio  same  vit»\v  was  entertained  by  the 
supn-nio  court  of  the  District  of  Columbia 
and  the  court  of  appeals  of  the  District. 
IJnt  the  "troaty  fund"  has  exactly  the  same 
chanutiMistics.  They  are  moneys  belonfjin<» 
nally  to  the  Indians.  They  are  the  price 
of  land  cedoil  by  the  Indians  to  the  gbvern- 
nu'ut.  The  onlv  difference  is  that,  in  the 
**trialy  fund,"  the  debt  to  the  Indians  cre- 
ated and  secured  by  the  treaty  is  paid  by 
annual  appropriations.  They  are  not  gra- 
tuitr»us  apjjropriations  of  public  moneys, 
but  tlie  payniont,  as  we  repeat,  of  a  treaty 
debt  in  instalments.  We  percoive  no  justi- 
fication f«»r  applying  the  proviso  or  declara- 
tion of  policy  to  the  j)aymont  of  treaty  obli- 
gationj^.  the  two  things  being  distinct  and 
<linVront  in  nature,  and  having  no  relation 
1o  each  oilier,  except  that  both  are  technical- 
ly appro])riations. 

S<ime  reference  is  made  to  the  Constitu- 
tion, in  respect  to  this  contract  with  the 
liureau  of  Catholic  Indian  Missions.  It  is 
not  contended  that  it  is  unconstitutional, 
and  it  could  not  be.  Robert  v.  Bradfield,  12 
App.  n.  (\  475;  Uradficld  v.  Roberts.  175 
U.  S.  291,  44  L.  ed.  168,  20  Sup.  Ct.  Rep. 
121.  liut  it  is  contended  that  the  spirit  of 
th?  Constitution  rcfpiires  that  the  declara- 
ti(»n  of  policy  that  the  government  "shall 
m:i)v<»  no  appropriation  whatever  for  educa- 

the  use  of  public  moneys  for  sectarian 
schools  did  not  extend  to  moneys  belonging 
to  the  Indians  themselves,  and  not  to  the 
public,  and  that  these  moneys  belonp^ing  to 
the  Indians  themselves  might  be  applied  in 
nccrudance  with  the  desire  of  the  Indians 
for  the  support  of  the  schools  to  which  they 
were  sending  their  children.  There  was,  in 
my  judgment,  no  question  that,  inasmuch 
as  tiie  legal  authority  existed  to  grant  the 
request  of  the  Indians,  they  were  entitled, 
as  a  matter  of  moral  right,  to  have  the 
moneys  coming  to  them  used  for  the  educa- 
ti<»n  of  their  <'hildren  at  the  schools  of  their 
choice.  Care  must  be  taken,  of  course,  to 
see  that  any  petition  by  the  Indians  is 
giMiuine,  and  that  the  money  appropriated 
for  any  given  school  represents  <mly  the  pro 
rata  pro|Mirtioa  to  which  the  Indians  mak- 
ing the  petition  are  entitled.  Rut,  if  these 
two  conditions  are  fuinile«l,  it  is.  in  my 
opinion,  just  and  right  that  the  Indians 
themselves  should  have  their  wish?s  respcKit- 
ed  when  they  request  that  their  own  money 
— not  the  money  of  the  public — be  applied 
to  thti  supjfort  of  certain  schools  to  which 
004 


tion  in  any  sectarian  schools"  should  be 
treated  as  applicable,  on  the  ground  that 
the  actions  of  the  United  States  were  to 
always  b«*  undenominational,  and  that, 
therefore,  the  government  can  never  act 
in  a  sectarian  capacity,  either  in  the  use 
of  its  own  funds  or  in  that  of  the  funds 
of  others,  in  respect  of  which  it  is  a  trustee; 
hence,  that  even  the  Sioux  trust  fund  can- 
not be  applied  for  education  in  Catholic 
schools,  even  though  the  owners  of  the  fund 
so  desire  it.  Rut  we  cannot  concede  the 
proposition  that  Indians  cannot  be  allowed 
to  use  their  own  money  to  educate  their 
children  in  the  schools  of  their  own  choice 
because  the  government  is  necessarily  unde- 
nominkt'ibnal,  as  it  cannot  make  any  law 
respecting  an  'establishment  of  religion  or[8S] 
prohibiting  the  free  exercise  thereof.  The 
court  of  a]»iieals  well  said: 

"The  Hreaty'  and  *trust'  moneys  are 
the  only  moneys  that  the  Indians  can  lay 
claim  to  as  matter  of  right;  the  only  sums 
on  which  they  are  entitled  to  rely  as  theirs 
for  education:  and  while  these  moneys  are 
not  delivered  to  them  in  hand,  yet  the  money 
must  not  only  be  provided,  but  be  expend- 
ed, for  their  benefit,  and  in  part  for  their 
education:  it  .seems  inconceivable  that  Con- 
gress shall  have  intended  to  prohibit  them 
from  rec:»iving  religious  education  at  their 
own  cost  if  they  desire  it;  such  an  intent 
would  be  one  to  prohibit  the  free  exercise 
of  religion  amongst  the  Indians,  and  such 
would  l>e  the  effect  of  the  construction  for 
which    the    com]>lainants    contend." 

The  crstnis  r/i/r  trust  cannot  be  deprived 
of  their  rights  by  the  trustee  in  the  exercise 
of  |)ower  implied. 

Decree  aflirmed. 

they  desire  to  send  their  children.  Tlie  prac- 
tice will  be  continued  by  the  D<'i>artment 
unless  Congress  should  decree  to  the  con 
trary,  or,  of  course,  unless  the  courts  should 
decide  that  the  decision  of  the  D<*partment 
of  Justice  is  erroneous.' 

"This  communication  inclosed  a  letter 
from  the  Attorney  General,  setting  forth  at 
length  the  grounds  for  the  conclusion  *that, 
notwithstanding  the  declaration  of  Con- 
gressional intent  not  to  make  appiopriation4 
in  the  future  of  public  moneys  of  the  Ameri- 
can people  for  sectarian  institutions,  the 
previous  laws  giving  the  Secretary  of  the 
Interior  discretion  to  use  certain  nionevs  of 

• 

the  Indians,  held  in  trust,  in  any  way  that 
he  might  see  fit,  including  assistance  to  sec- 
tarian .««chools,  were  not  repealed,  and  con- 
sequently his  discretion  remained.  For  some 
of  these*  laws,  see  14  Stat,  at  L.  687;  16 
Stat,  at  L.  362,  chap.  296;  21  Stat,  at  L. 
292.  chap.  251 ;  22  Stat,  at  L.  30,  chap.  46; 
25  Stat,  at  L.  895,  chap.  405 ;  26  Stat,  at  L. 
146,  344.  chaps.  418,  807.' 

•  ••••••• 

"Accordingly  the  following  contracts  were 
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made  by  the  United  States  with  various  J  are  to  go  is  concerned ;  and  each  Indian  it 
sectarian  organizations  for  the  education  of  :  a  tribe  to  be  credited  with  his  pro  rata  share 
Indian  children  from  'tribal  funds'  for  the  of  the  funds,  which  you  will  apply  for  him 
fiacal  year  ending  June  30,  1906:  i  to  the  government  school,  where  that  is  tho 


Name  of  School. 


St.  Joseph 

St.  Louis 

St.  John 

Iminaoulate  Conception. 

Holy  Kosary 

St.  Francis 

St.  Labre 


St.  Mary , 

Zoas'  Boarding  School. 


Total. 


Denomina- 
tioo. 

Pupils. 

Catholic... 

170 

catholic... 

76 

Catholic... 

06 

Catholic... 

«5 

Catholic... 

200 

Catholic... 

250 

Catholic... 

60 

GathoUc... 

10 

Lutheran .. 

40 

935 

• 

Tribe. 


Menominee.. 

Osaffe 

Osaire 

Sioux 

Sioux 

Sioux 

Northern 
Cheyenne 

Quapaw 

Menominee.. 


Rnte  per  Total  for 
annum.      year. 


$103 
125 
126 
106 
108 
106 
106 

60 
108 


$18.3e0 
9^6 
8,125 
7,000 
21,e00 
27,000 
6,480 

600 
4,320 


$102,780 


"In  June,  1905,  the  Commissioupr  of  In- 
dian Affairs  was  notified  by  the  •Bureau  of 
Catholic  Indian  Miftsions'  that  it  was  pre- 
TMired  to  care  for  and  educate  during;  the 
fiscal  year  ending  June  30,  1906,  Indian 
pupils  at  the  several  schools  carried  on  by 
it  among  the  Sioux,  Menominee,  Osag*, 
Northern  Choyenne,  and  Quapaw  trilje.s, 
upon  the  same  terms  and  conditions  as 
stipulated  in  its  contracts  for  carrying  on 
these  schools  for  the  fiscal  year  1905,  and 
requested  that  it  be  jjranted  a  renewal  of 
the  contracts  in  question,  payable  in  each 
case  from  the  trust  and  treaty  funds  of  the 
tribe  among  which  the  school  is  located,  for 
the  twelve  months  beginning  July  1,  1905. 

**To  this  application  the  Commissioner  re- 
plied that  the  request  would  receive  careful 
consideration;  that  the  applicability  of  the 
trust  and  treat}'  funds  had  been  submitted 
to  the  proper  authorities  for  a  definite  de- 
termination, and  indicated  how  petitions 
should  be  prepared,  and  the  safe^^uards  un- 
der which  the  si^rnntures  of  the  Indiana 
should  Im"  made.  Petitions  wore  duly  filed, 
signed  under  all  the  safp«jfuards,  by  the 
Catholic  Indians. 

"In  the  meantime  the  schools  were  opened 
at  the  usual  time  and  instruction  given  to 
the  required  numlier  of  pupils,  in  the  con- 
fidence that  the  contracts  applied  for  would 
he  renewed. 

**The  Attorney  General  not  having  ren- 
dered any  decision  in  the  matter,  the  Presi- 
dent, by'a  letter  dated  December  23.  1905, 
addressed  to  the  Commissioner  of  Indian 
Affairs,  after  quoting  a  part  of  his  letter 
of  February  3,  1905,  hereinbefore  referred  to, 
said: 

"  'There  are  two  kinds  of  Indian  funds 
involved  in  this  matter.  One  is  the  trust 
fund,  which  requires  no  appropriation  by 
Congress,  and  which  clearly  is  to  be  admin- 
istered as  the  Indians  themselves  request. 
As  regards  this  fund,  you  will  treat  it  on 
the  assumption  that  the  Indians  have  the 
right  to  say  how  it  shall  be  used,  so  far  as 
choosing  the  schools  to  which  their  children 
5S  li.  ed. 


school  use<l,  or  to  the  church  school,  where 
that  is  the  scltool  used,  instead  of  sej^re- 
gating  any  portion  of  the  fund  for  the  sup- 
port of  tlie  government  school,  and  prorating 
tjie  balance. 

"  *The  otluT  fund  consists  of  moneys  ap- 
propriated by  Congress  in  pursuance  of 
treaty  stipulations.  As  to  these  moneys  it 
is  uncertain  as  to  whether  or  not  the  pro- 
hibition by  Congress  of  their  application 
for  contract  schools  applies, — that  is,  wheth- 
er or  not  we  have  the  power  legally  to  use 
these  moneyn  as  we  clearly  have  the  power 
to  use  the  trust  funds.  It  api^ears  that 
certain  of  the  contract  schools  are  now 
being  run  in  the  belief  that  my  letter, 
quoted  above,  authorized  the  us(?  of  the 
treaty  funds.  It  would  be  a  great  hard- 
ship, in  the  absence  of  any  clearly-defined 
law  on  the  subject,  to  cut  them  oft  at  this 
time  arbitrarily,  and  inasmuch  as  there  is 
a  serious  question  involved,  I  direct  that, 
until  the  close  of  the  fiscal  year,  these 
schools  be  paid  for  their  services  out  of  the 
moneys  appropriated  hv  Congress,  in  pur- 
suance of  treaty  obligations,  on  the  same 
basis  as  the  schools  paid  out  of  the  trust 
funds, — always  exercising  the  precautions 
directed  in  my  letter  of  February  3d,  1905, 
"to  see  that  any  petition  by  the  Indians  is 
genuine,  and  that  the  money  appropriated 
for  any  given  school  represents  only  the 
pro  rata  proportion  to  which  the  Indians 
making  the  petition  are  entitled."  But  no 
new  contracts  are  to  be  entered  into  for 
such  payments  after  the  close  of  the  pres- 
ent fiscal  year,  unless  there  is  authoriza- 
tion by  Congress  or  some  determination  by 
tlie  courts.' 

"Accordingly,  the  contracts  for  the  fiscal 
year  ending  June  30,  1905,  hereinafter  set 
forth,  were  renewed  for  the  fiscal  year  end- 
ing June  30.  1906,  the  new  contracts  being 
executed  as  of  Julv  1,  1905. 

"The  services  have  been  performed  under 
all  these  contracts  and  the  money  paid  in 
all  of  them,  except  under  the  contract  with 
the  'Bureau  of   Catholic  Indian  Missions* 
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lor  the  education  of  250  Indian  pupils  at  e.  g.,  'to  see  that  any  petition  by  the  In- 

St.  Francis  Mission  School  on  the  Rosebud  dians  is  genuine,  and  that  the  money  ap- 

reservation.     The   payment  of   the  $27,000  propriated  for  any  given  school  represents 

which  is  due  under  this  contract  has  b?en  only  the  pro  rata  proportion  to  which  the 

withheld  pendinj?  the  decision  by  this  hon-  Indians  making  the  petition  are  entitled/ 

orable  court  as  to  validity  of  the  contract  have  been  strictly  carried  out. 

and   the  appropriation  of  tribal   funds   for  "The   services    under   this   contract   have 

such  purposes.  been  fully  performed  to  the  satisfaction  of 

"18.  And    these    defendants,    specifically  the    Commissioner   of    Indian    Affairs,    and 

answering   as    to   the   contract    in    dispute,  the    twenty-seven    thousand    dollars    ($27,- 

say:  000)  agreed  to  be  paid  is  due  and  payable, 

"That  it  is  a  contract  made  between  F.  if  this  honorable  court  determines  that  it 

E.  Leupp,  Commissioner  of  Indian  Affairs,  is  legally  payable  out  of  the  *Sioux  trust 

for  and  on  behalf  of  the  United  States  of  fund*  and  the  'Sioux  treaty  fund.'" 

America,  and   the  'Bureau  of  Catholic  In- 

dian  Missions,'  executed  as  of  July  1,  1905, 

for  the  care,  education,  and  maintenance  of  

.250  Indian  pupils  at  the  St.  Francis  Mis- 
sion   School,    Rosebud    reservation.    South  AT-DT?T»fn   xvr    -onrwxTKr    -nii*    •      -n 
Dakota,   at   $108    per   capita,    per   annum,  ALBERT   W.   BROWN,   Plff.   in   Err., 

amounting;   to   $27,000.     The   contract  was  ^' 

approved  by  Jesse  E.  Wilson,  Acting  Secre-  ESTATE  OF  GEORGE  N.  FLETCHER,  De- 

tary  of  the  Interior.  ceased. 

"Application   for  the  contract  was  made 

by  the  'Bureau  of  Catholic  Indian  Missions*  (See  S.  C.  Reporter's  ed.  82-95.) 
on  June  6,  1905. 

"On    March    26,    1906,    a    petition    duly  Judgments  —  of  sister  state  —  effect. 

signed   and   genuinclv  signed   by   212   mem-  1-  There  is  no  such  relation  between  an 

hers  of   the  Sioux  tribe  of   Indians  of  the  executor   and   administrator   with    the   will 

Rosebud   agency.   South   Dakota,   was   filed,  annexed,  appointed  in  another  state,  as  will 

asking  that   the  said   contract  applied   for  make   a   decree  against   the   latter   binding 

be  entered  into  with  the  bureau.  upon  the  former  or  the  estate  in  his  posses- 

"The  payments  under  the  contract  were  sion. 
to  be  made  from  the  'Sioux  trust  fund'  and  Judgments  —  of  sister  state  —  effect. 
the  'Sioux  treaty  fund.'  as  hereinbefore  de  2.  A  decree  entered,  after  an  order  of  re- 
scribed,   in   the  discretion   of   the   Commis-  vivor,  against   the   administrator   with   the 
sioner  of  Indian  Affairs.  will    annexed    of    a    nonresident,    who    had 

"There  are  4.986  Indians  on  the  rolls  of  died  pending  suit,  confirming  an  award  in 

the   Rosebud    reservation,   and    the  amount  arbitration  proceedings  had  in  the  suit  un- 

of  tribal  income  applicable  to  education,  in  der  a  rule  of  court,  does  not  bind  the  non- 

the  discretion  of  the  Commissioner,  is—  resident    executors    and    legatees,    who    did 

AorA  txMH  AA                           M       t  ftCA  I c  ^©^  appcar  and  were  not  validly  served  with 

El^^^oVo^^\?/"-  *  ^^"^  captfa  of  $5015.  ^  although  the   stipulation   for  suh- 

lo?  lll?^^'^'T'%  'T^''^^^  ^^    ^V^^l  "Mission  to  arbitration  provided  that  the  ar- 

So^S^K^-^^'/"/   °fl^^!f   ^P  ask   that  titration    should    continue    in    case    of    the 

$27  000  be  ujed  for  the  education  of  their  ^^^^^   ^^   ^j^^^^      ^^^       ^^^   ^^^^    ^.^   ^^^. 

children  m  St.  Francis  Mission  School.    The  ^^^^^^^  ^^^  ,       ,  *;epresenUtive8  should  be 

following  table  will  represent  the  pro  rata  y^^^  ^    ^^^  \^^^  ^^^^^ 

shares   in  these  tribal   funds,   and   the  per  ^ 

capita  shares:  -__      ^^^ , 

4,986  Indians,  [No.  220.] 

669  shares 

Petitions,  Argued  April  30,  1908.     Decided  May  18, 

4,317  Petitions  (non-  1908. 
petitions ) 

-—  TN  ERROR  to  the  Supreme  Court  of  the 

^'                    $250,047.90        Tribal       funds.  ^,  f^^f  Michigan  to  review  -judgment 

$50.15  per  capita,  ^^"^^  aflSrmed  a  judgment  of  the  Circuit 

33,550.35        Tribal       funds,  ^^^^^  <>'  Wayne  County,  in  that  sUte,  af- 

$50.15  per  capita.       ~;  v — 7; TTT"! 1 1 

Note. — On  the  right  to  revive  suit  and 

$250,047.90        Tribal       funds,  continue  same   against  foreign   represenU- 

$50.15  per  capita,  ^ive  of  a  deceased  defendant  over  whom  ju- 
risdiction was  obtained  in  bis  lifetime — ^ee 

"The  cost  of  the  government  school   for  note  to  Brown  v.  Fletcher,  16  L.R,A.(N.S.) 

the  fiscal  year  was  about  $76,830.     Since  632. 

the     shares     of     the     petitioning     Indians  As  to  full  faith  and  credit  to  be  given 

amount  to  $33,550.35,  and  the  sum  asked  judgments  of  courts  of  other  state — see  notes 

for  the  school  is  only  $27,000  out  of  this  to   Mills  v.   Duryee,   3  L.   ed.    U.   8.   411; 

share,    and    the    petitions    were    genuinely  D'Arcy  v.  Ketch um,  13  L.  ed.  U.  S.  648; 

signed,  the  terms  of  the  executive  order  of  Huntington  v.  Atterill,  36  L.  ed.  U.  S.  1123; 

President  Roosevelt  of  February  3d,  1905,  and  Bailey  v.  Mosher,  11  C.  C.  A.  318. 
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finning  a  decision  of  the  Probate  Court  for 
that  county,  disallowing  a  claim  against  a 
decedent's  estate,  based  on  a  judgment  of  an- 
other state.     Affirmed. 

See  same  case  below,  146  Mich.  401,  109 
N.  W.  686. 

Statement  by  Mr.  Justice  Brewer: 
On  April  24,  1874,  a  bill  of  complaint  in 
a  suit  for  an  accounting  was   filed  in   the 
supreme    judicial    court    of    Massachusetts, 
sitting  in  equity,  against  George  N.  Fletcher, 
of  Detroit,  Michigan.    The  latter  personally 
appeared  and  defended   the  suit.     Without 
going  into  the  details  of  the  protracted  liti- 
gation  in   Massachusetts,   or   showing   how 
the   plaintiff  in   error   became   at   last   the 
plaintifT  in  whose  favor  the  Massachusetts 
court  entered  judgment,  it  is  enough  to  say 
that  on   april   4,    1802,   an  agreement  was 
made  between  the  parties  for  submitting  to 
arbitration  all  the  claims  and  demands  ei- 
ther  party  might  have  against  the  other; 
providing    that    the    arbitration    should    be 
under    rule    of    court,    and    that    it   should 
not  operate  as  a  discontinuance  of  the  suit. 
It  was  further  stipulated  that  the  decease 
of   either   party   sliould    not   terminate   the 
submission,  but  that  the  arbitration  should 
continue,  and  his  successors  and  legal  rep- 
resentatives  should   be   bound   by   the   final 
award   therein.     On   October   18,   1893,  the 
Hon.  William  L.  Putnam  was  selected  as  ar- 
bitrator.    On  May  22,  1894,  he  filed  a  pre- 
liminary award.     After  this,  and  before  a 
final   award,   Fletcher   died,  leaving  a  will, 
which  was   probated    in   the   probate  court 
of  Wayne  county,  Michigan.     Letters  testa- 
mentary were  issued  to  his  executors,  citi- 
sens  of  Michigan,  who  qualified  as  such,  and 
took   rossession  of  the  decedent's  estate  in 
[84]Micliigan.     'His   principal   estate,   as   well 
as   hiii   domicil,   was   in   Michigan,  but   he 
owned  two   small   tracts  in  Massachusetts. 
The  probate  court  of  Middlesex  county,  Mas- 
sachusetts, by  proceedings,  regular  in  form, 
appointed  Frank  B.  Cotton,  a  citizen  of  that 
state,  administrator  with  the  will  annexed. 
The  Massachusetts  property  was  afterwards 
sold  by  that  administrator  for  $350. 

After  the  death  of  Fletcher  the  principal 
suit  was  revived,  the  administrator  entered 
his  appearance  therein,  and  an  order  was 
made  by  the  Massachusetts  court  that  the 
executors  and  the  children  and  residuary 
legatees  of  the  decedent  be  notified  to  ap- 
pear, and  that  in  default  thereof  the  arbi- 
tration proceed.  They  were  notified  by 
personal  service  of  the  order  in  the  state  of 
Michigan,  but  did  not  appear.  The  arbitra- 
tion proceeded  in  their  absence  and  a  final 
award  was  made.  It  should  also  be  stated 
that,  on  his  death,  Fletcher's  counsel  with- 
drew their  appearance  in  the  case.  On  April 
59  I<.  ^. 


14,  1903,  the  Massachusetts  supreme  judicial 
court  confirmed  the  awards  of  the  arbitrator, 
and  adjudged  that  Albert  W.  Brown  recover 
from  Frank  B.  Cotton,  administrator  with 
the  will  annexed,  the  sum  of  $394,372.87 
and  $4,495.85  as  interest  and  the  costs  of 
suits,  afterwards  taxed  as  $5,385.40.  It 
was  further  adjudged  and  decreed  that  the 
Michigan  executors  of  the  last  will  were 
bound  by  the  final  award  of  the  arbitra- 
tor, and  liable  to  pay  to  Albert  W.  Brown 
the  aforesaid  sums;  that  the  legal  represen- 
tatives of  George  N.  Fletcher  were  likewise 
bound  by  the  award  and  liable  for  any  de- 
ficiency. Thereafter  the  decree  of  the  Massa- 
chusetts court  was  filed  in  the  probate  court 
ol  W^ayne  county,  Michigan,  as  evidence  of 
a  claim  against  the  estate.  It  was  disal- 
lowed by  that  court,  and,  on  appeal  to  the 
supreme  ccrurt  of  Michigan,  the  disallow- 
ance was  affirmed.  146  Mich.  401,  109  N. 
W.  686.  Thereupon  the  case  was  brought 
here  on  error. 

Mr.  Harrison  Geer  argued  the  cause  and 
filed  a  brjef  for  plaintifT  in  error: 

The  rule  is  universal  that  the  death  of  a 
party  to  a  suit  in  equity  does  not  amount 
to  a  determination  of  the  suit,  but  that  its 
eflfect  is  merely  to  suspend  the  proceedings 
until  new  parties  are  brought  before  the 
court  When  the  suit  is  revived,  the  cause 
proceeds  to  its  regular  determination. 

6  Enc.  "pi.  &  Pr.  pp.  790,  791;  Story,  Eq. 
PI.  &  Pr.  I  364 ;  Clarke  v.  Mathewson,  12  Pet 
171,  9  L.  ed.  1043;  Melius  v.  Thompson,  1 
Cliflr.  129,  Fed.  Cas.  No.  9,405;  Hoxie  T. 
Carr,  1  Sumn.  178,  Fed.  Cas.  No.  6,802;  San- 
ford  V.  San  ford,  28  Conn.  6. 

The  revivor  of  suits  in  Massachusetts,  on 
the  death  of  a  party,  is  regulated  by  stat- 
utes which  do  away  with  the  necessity  for 
a  bill  of  revivor. 

Cheney  v.  Gleason,  125  Mass.  174;  Parker 
V.  Simpson,  180  Mass.  358,  62  N.  E.  401. 

While  the  right  of  the  supreme  judicial 
court  in  equity  for  Suffolk  county  to  pro- 
ceed in  the  suit  Y^as  suspended  by  Fletcher's 
death,  the  court  was  not  thereby  devested  of 
jurisdiction.  It  letained  the  jurisdiction 
possessed  by  it  in  the  lifetime  of  Fletcher 
until  the  cause  was  finally  determined. 

2  Black,  Judgm.  f  912;  Freeman,  Judgm. 
§142;  Sanford  v.  Sanford,  supra;  Evans  ▼. 
Percifull,  6  Ark.  429;  Quarl  v.  Abbett,  102 
Ind.  240,  62  Am.  Rep.  662,  1  N.  E.  476; 
Gray  v.  Bowles,  74  Mo.  419;  Nations  v. 
Johnson,  24  How.  202,  16  L.  ed.  631.  See 
also  Smith  v.  Engle,  44  Iowa,  266 ;  Laing  ▼. 
Rigney,  160  U.  S.  531,  40  L.  ed.  626,  Id 
Sup.  Ct.  Rep.  366 ;  Fitzsimmons  v.  Johnson, 
90  Tenn.  416,  17  S.  W.  100;  Field  v.  Sagi- 
naw Circuit  Judge,  124  Mich.  68,  82  N.  W. 
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The  court  having  possessed  jurisdiction  of 
the  cause  until  it  was  finally  determined,  its 
exercise  of  that  jurisdiction  cannot  be  ques- 
tioned in  a  collateral  proceeding  like  the 
one  at  bar.  There  is  a  marked*  distinction 
between  the  jurisdiction  of  a  court,  and  its 
exercise  of  that  jurisdiction.  If  it  has  no 
jurisdiction,  any  judgment  rendered  by  it  is 
absolutely  void^  and  may  be  attacked  in  a 
collateral  proceeding.  If  it  has  jurisdiction, 
but  exercises  it  wrongfully,  its  judgment 
may  be  reversed  on  appeal,  but  it  cannot  be 
questioned  in  a  collateral  proceeding. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1042; 
Paine  v.  Mooreland,  15  Ohio,  435,  45  Am. 
Dec.  586;  Chase  v.  Christiansen,  41  Gal. 
255.  See  also  Laing  v.  Rigney,  supra;  Babb 
v.  Bruere,  23  Mo.  App.  606;  Hagerman  v. 
Sutton,  91  Mo.  510,  4  S.  W.  73. 

Even  if  the  suit  had  not  been  revived  after 
Fletcher's  death,  the  decree  would  be  merely 
voidable,  and  not  void,  or  subject  to  attack 
in  a  collateral  proceeding  like  the  case  at 
bar.  While  a  court  ought  to  cease  the  exer- 
cise of  its  jurisdiction  over  a  party  on  his 
death,  its  failure  to  do  so  can  only  be  cor- 
rected in  a  direct  proceeding.  The  court 
having  possessed  jurisdiction  in  the  lifetime 
of  the  party,  and  having  retained  such  juris- 
diction until  the  final  determination  of  the 
suit,  its  exercise  of  that  jurisdiction,  even 
after  the  death  of  the  party,  is  not  subject 
to  collateral  attack. 

2  Black,  Judgm.  §  200;  Freeman,  Judgm. 
|§  140-153;  17  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1070;  New  Orleans  v.  Gaines  (New  Or- 
leans ▼.  Whitney)  138  U.  S.  612,  34  L.  ed. 
1108,  11  Sup.  Ct.  Rep.  428;  Reid  v.  Holmes, 
127  Mass.  326;  Collins  v.  Mitchell,  5  Fla. 
364;  Neale  v.  Utz,  75  Va.  480;  Yaple  v. 
Titus,  41  Pa.  105,  80  Am.  DbC.  604;  Carr 
▼.  Townsend,  63  Pa.  202 ;  Swasey  v.  Antram, 
24  Ohio  St.  87;  CTaflin  v.  Dunne,  129  111.  241, 
16  Am.  St.  Rep.  263,  21  N.  E.  834;  Mitchell 
V.  Schoonover,  16  Or.  211,  8  Am.  St.  Rep. 
282,  17  Pac.  867;  Hayes  ▼.  Shaw,  20  Minn. 
405,  Gil.  355;  Stocking  v.  Hanson,  22  Minn. 
542;  Watt  v.  Brookover,  29  Am.  St.  Rep. 
816  note;  Webber  v.  Stanton,  1  Mich.  N.  P. 
97. 

While  the  principles  applicable  to  the 
case  at  bar  have  many  times  been  recognized, 
their  application  to  the  facts  of  a  case  like 
the  one  at  bar  has  been  judicially  considered 
in  only  one  case,  so  far  as  we  have  been  able 
to  find. 

Creighton  v.  Murphy,  8  Neb.  349,  1  N. 
W.  138. 

The  decision  in  Creighton  v.  Murphy, 
supra,  although  unique,  rests  upon  well-es- 
tablished legal  principles. 

Nations  v.  Johnson,  24  How.  195,  16  L. 
ed.  628. 

The  efficacy,  as  evidence,  of  the  decree  in 
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the  case  at  bar,  was  not  changed  by  the  re> 
vival  of  the  suit. 

Fitzsimmons  v.  Johnson,  supra;  see  also- 
Laing  v.  Rigney  and  Field  v.  Saginaw  Cir- 
cuit Judge,  supra. 

It  was  originally  the  doctrine  of  courts  of 
equity  that  their  decrees  could  operate  only 
in  personam,  and  not  in  rem.  This  doctrine 
has  been  somewhat  changed  by  modern  leg- 
islation, but  it  is  still  the  universal  doctrine 
that  where  the  subject-matter  of  the  suit, 
either  real  or  personal  property,  is  situated 
beyond  the  territorial  jurisdiction  of  the 
court,  the  decree  of  the  court  can  operate 
only  in  personam, 

1  Pom.  £q.  Jur.  3d  ed.  |  428;  4  Pom.  £q. 
Jur.  3d  ed.  §  1318. 

The  doctrine  is  recognized  in  both  Massa- 
chusetts and  Michigan. 

Pingree  v.  Coffin,  12  Gray,  305;  Brown  v. 
Desmond,  100  Mass.  269;  Dunlap  v.  Byers, 
110  Mich.  109,  67  N.  W.  1067;  Noble  v. 
Grandin,  125  Mich.  383,  84  N.  W.  465. 

It  is  thus  clear  that  the  suit  in  the  su- 
preme judicial  court  in  equity  for  Suffolk 
county  was  a  proccfHling  in  personam.  Hav- 
ing been  a  proceeding  in  personam  in  the 
lifetime  of  Fletcher,  and  the  jurisdiction  of 
the  court  not  having  been  affected  by  his 
death,  the  suit  remained  a  proceedinji^  ni 
personam  until  it  was  finally  determined. 
It  was  not  changed  by  his  death  from  a  pro- 
ceeding in  personam  to  a  proceeding  quasi 
in  rem, 

Sheldon  v.  Warner,  59  Mich.  444,  26  X. 
W.  667. 

The  case  of  Dunlap  v.  Byers,  supra,  is  like 
the  case  at  bar  in  many  essential  features. 

The  Massachusetts  court  has,  in  effect, 
decided  that  these  statutes  did  not  so  limit 
its  authority  that  the  decree  rendered  by  it  is 
one  simply  to  be  satisfied  out  of  the  assoU 
in  the  hands  of  the  administrator  with  the 
will  annexed  of  Fletcher's  estate;  and  thi^ 
court  must  accept  that  construction. 

Lewis's  Sutherland,  Stat.  Const r.  §$  314- 
319;  Elmendorf  v.  Taylor,  10  Wheat.  152, 
6  L.  ed.  289. 

Fletcher's  Michigan  executors,  and  the  ad- 
ministrator with  the  will  annexed  of  his 
estate  in  Massachusetts,  are  in  such  privity 
that  the  decree  is  conclusive  evidence  of  debt 
in  this  proceeding. 

1  Woemer,  Am.  Law  of  Administration,  I 
178;  Schouler,  Exrs.  &  Admrs.  $  123;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1320;  18 
Cyc.  Law  &  Proc.  pp.  1321,  1322;  23  Am. 
&;  Eng.  Enc.  Law,  2d  ed.  p.  101;  6  Words  k 
Phrases,  pp.  5606-5611;  1  Greenl.  £v.  || 
189,  523;  Litchfield  v.  Goodnow  (Litchfield 
V.  Crane)  123  U.  S.  549,  31  L.  ed.  199,  8 
Sup.  Ct.  Rep.  210;  Williams  v.  Barkley.  16S 
N.  Y.  48,  58  N.  E.  768;  Pennington  v.  Hunt, 
20  Fed.  195;  Hill  v.  Tucker,  13  How.  458, 
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14  L.  ed.  223;  Goodall  v.  Tucker,  13  Mow 
469,  14  L.  ed.  227;  Turley  v.  Dreyfus,  33  I^ 
Ann.  885;  Hopper  v.  Hop|)er,  125  X.  Y.  400. 
12  L.R.A.  237,  26  N.  E.  457;    Garland   v. 
Garland,  84   Va.   181,  4  S.  E.  334;   Latinc 
V.  Clements,  3  Ga.  426. 

Mr.  John  Miner  also  argued  the  cauw* 
for  plaintiff  in  error. 

Mr.    Honry    M.    Caniplicll    arj^ued    tlir 
cause  and  filed  a  brief  for  defendant  in  er 
ror: 

Tlie  character  of  the  suit  ajrainst  Fletrhrr 
was  not  chang:'d  by  the  ajjreenient  of  submis 
Bion  under  rule  of  court.  The  ajireeJiieiit 
had  no  independj'ut  elfieacy,  but  was  only  a 
step  in  the  cause.  Any  award  made  under  it  , 
was  not  final.  A  decree  was  nec<?s.>arv  tt» 
constitute  a  final  adjudication. 

Haskell  v.  Whitney,  12  Mass.  40;  Todd  v. 
Old  Colony  &  F.  River  R.  Co.  3  Alh«n,  18.  80 
Am.  I)t»c.  40;  Woodbury  v.  Proctor.  0  Gray. 
19;  Sea\ey  v.  IVckler,  132  Mass.  203;  WiV 
ley  V.  l)ur;:in,  118  Mass.  70. 

In  the  states  where  this  practice  prevails, 
includinfr  Massiiehusotts.  it  is  universally 
held  that  tlie  death  of  the  party  tloi»s  not  n*- 
voke  the  submission,  thus  placing  the  sub- 
mission uptm  the  same  plane  as  a  referejice 
to  a  master;  that  the  death  may  be  «4U<Tp:i-st 
ed  of  record,  and  the  cause  revived  against 
such  persons  as  the  court  iiiay  be  able  to 
brin^j  within  its  jurisdiction. 

Racon  V.  Crand<in,  15  Pick.  70:  Freeborn 
V.  Dennian,  8  N.  J.  L.  110;  ^foore  v.  Webb, 
6  Heisk.  301 ;  Ruston  v.  Dunwoody.  1  Rinn. 
42;  Wheatley  v.  :Martin,  0  Leigh,  02. 

The  death  of  Fletcher  abated  the  suit,  and 
thereafter  it  could  be  revived  only  ajrainst 
such  persons  as  were  subject  to  the  juris- 
diction of  the  court  and  were  lawfully 
brought  before  it. 

2  Dan.  Ch.  PI.  &  Pr.  1508;  Story,  Eq.  PI. 
$  364;  1  Cyc.  Law  &  Proc.  pp.  101,  110. 

Even  if  the  court  had  power  to  make  the 
foreign  executors  parties,  and  to  summon 
them  to  appear,  process  for  that  purpose 
could  not  run  outside  of  the  state. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
665;  Scott  v.  McNeal,  154  U.  S.  34-46,  3S 
L.  ed.  806-901,  14  Sup.  Ct.  Rep.  1108;  Old 
Wayne  Mut.  Life  Asso.  v.  McDonough,  204 
U.  S.  15,  51  L.  ed.  348,  27  Sup.  Ct.  Rep. 
236;  Wetmore  v.  Karrick,  205  U.  S.  141- 
148,  61  L.  ed.  745-747,  27  Sup.  Ct.  Rep.  434: 
Smith  V.  Woolfolk,  115  U.  S.  143,  29  L.  ed. 
357,  6  Sup.  Ct.  Rep.  1177;  Freeman  v.  Al- 
derson,  119  U.  S.  185,  30  L.  ed.  372,  7  Sup. 
Ct.  Rep.  165;  Dewey  v.  Des  Moines,  172  U. 
8.  203,  43  L.  ed.  668,  19  Sup.  Ct.  Rep.  379; 
Overby  v.  Gordon,  177  U.  S.  223,  44  L.  ed. 
746,  20  Sup.  Ct.  Rep.  603;  Felch  v.  Hooper, 
119  Mass.  52;  Howard  v.  Coon,  93  Mich. 
53  L.  ed. 


443.  53  N.  W.  513;  McFwau  v.  Zimmer,  38 
Mich.  705. 

No  estoppel  can  arise  from  any  agieement 
made  by  the  decedent,  respecting  the  con- 
trol or  disposition  of  his  property  after  his 
jleath. 

Wilcke  V.  Duross,  144  Mirh.  243.  IIT)  Am. 
St.  Rep.  394.  107  X.  W.  007. 

The  administrator  with  the  will  anncwed, 
apiM)int.'d  by  tin-  probate  court  of  S»iir«»lk 
eonnty.  Massachusetts,  at  the  in>lanee  ol  tlio 
plaintiflT,  was  not  in  privity  with  the  tmm  ii- 
t«»rs  ajip'Mnted  by  the  probnlr  coiirt  for 
the  countv  of  Wavne,  Midiij'.in.  inuler  llie 
will,  so  that  a  <lecn'»  in  Massacliusitts 
a-'ainst  the  Massaeliusctts  adniiiii'^t  ratur 
ivith  the  will  annexed  is  binding:  upon  I  lie 
Michigiin  exeeutnrs. 

Story,  Confl.  L.  ^S  512-.")14;  La!leit\  v. 
People's  Sav.  Ihmk.  70  Mich.  35,  4.]  .V.  U . 
34;  American  Missionary  Asso.  v.  Hall.  IMS 
Mich.  247,  101  X.  W.  o'h;  Low  v.  IJartblt. 
8  Allen,  262;  Vauuban  v.  Xortliup.  15  INt. 
5,  10  L.  ed.  040:  A^p«b'U  v.  Xixon.  4  II  w. 
407,  11  L.  ed.  lO.VJ:  Stacy  v.  Tlira-!.  r.  0 
ITow.  58.  12  L.  ed.  .'542:  MeLean  v.  M.ek. 
18  How.  10.  1.')  L.  ed.  277;  Jobnsrm  v.  V"\\ 
ers,  1:50  r.  S.  l.-,0.  IW)  L.  od.  112.  11  Su,..  <  t. 
Rep.  .')25:  Reyji'»bls  v,  Sioektnu,  lU*  l".  S. 
2.14,  :J.>  L.  ed.  404,  11  Sup.  Ct.  Pop.  77:{: 
Rio  (iraiide  R.  Co.  v.  (.'onnla  (Rio  (.'nui'le  K. 
Co.  V.  Vinetj  132  l'.  S.  478.  33  L.  e.|.  40ii, 
10  Sup.  Ct.  Rep.  l.*).!:  In^iersoll  v.  (Mrjuii, 
127  Fed.  4:14 ;  Xoonan  v.  Rra<ney.  0  Wall. 
394,  400,  10  L.  ed.  757,  750;  Dixon  v.  P.nn. 
say.  3  Craneh.  :\]9,  2  L.  ed.  4.13;  18  (  ve.  1  .1  ,\- 
&  Proc.  pp.  1220-1244:  AKcp  v.  .\rall..  r  S 
Conn.  584,  21  Am.  Dec.  703:  Kla  v.  KtlwanU, 
13  ARcn.  49,  00  Am.  Dec.  174:  Clark  v. 
Blackin;,'ton,  110  Mass.  300:  Kx  parte 
Rrown,  2  Hradf.  22:  Melius  v.  Tlionipsiin,  1 
Cliff.  133,  Fed.  (as.  Xo.  0.40.1:  Vickery  v. 
Reir,  10  Mich.  53;  Flau.lrow  v.  llanun«»nd, 
13  App.  Div.  320,  43  X.  V.  Supp.  143. 

A  suit  can  be  revived  a;;ainst  only  >ue;i 
persons  as  are  lawfully  enipower«'«l  to  defend 
the  same  within  the  jurisdiction. 

Greer  v.  Ferjruson,  56  Ark.  331,  11»  S.  W. 
960;  Judy  V.  Kelley,  11  111.  211,  50  Am.  Dee. 
455;  McCarvey  v.  Darnall,  32  111.  .\pp.  220; 
Rentschlcr  v.  Jamison,  0  Mo.  App.  135; 
Reynolds  v.  McMullen,  55  ^fieh.  584,  54  Am. 
Rep.  386,  22  N.  W.  41 ;  \\oodruff  v.  Youn^r, 
43  Mich.  548,  6  N.  W.  85;  Sheldon  v.  Rice, 
30  Mich.  290,  18  Am.  Rep.  130;  Thayer  v. 
Lane,  Walk.  Ch.  (Mich.)  200;  Re  Crawford, 
68  Ohio  St.  83,  96  Am.  St.  Rep.  648,  67  N. 
E.  156. 

The  covenants  contained  in  the  a;j;reement 
of  submission  could  not  confer  ujxin  the 
Massachusetts  court  the  power,  which  it  did 
not  otherwise  possess,  to  render  a  judgment 
against  the  Michigan  executors,  over  whom 
it  had  no  authority  and  who  had  not  been 
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brought  within  its  jurisdiction  by  legal  proc- 


Woodbury  v.  Proctor,  9  Gray,  19;  Willey 
V.  Durgin,  118  Mass.  64;  Seavey  v.  Beckler, 
132  Mass.  203 ;  Morse,  Arbitration  &  Award, 
87;  Mussina  v.  Hertzog,  5  Binn.  387;  Cooley, 
Const.  Lira.  491;  Spear  v.  Carter,  1  Mich. 
23,  48  Am.  Dec.  688 ;  Youngblood  v.  Sexton, 
32  Mich.  409,  20  Am.  Rep.  654;  Allen  v. 
Carpenter,  16  Mich.  32 ;  Thompson  v.  Mich- 
igan Mut.  Ben.  Asso.  52  Mich.  524,  18  N. 
W.  247;  Kirkwood  v.  Hoxie,  95  Mich.  62, 
35  Am.  St.  Rep.  549,  54  N.  W.  720 ;  Santom 
y.  Ballard,  133  Mass.  465;  Batchelder  v. 
Currier,  45  N.  H.  463;  Dudley  v.  Mayhew, 
3  N.  Y.  9;  Morrison  v.  Weaver,  4  Serg.  & 
R.  190;  Agee  v.  Dement,  1  Humph.  332; 
Judy  V.  Kelley,  supra;  Greer  v.  Ferguson, 
56  Ark.  324,  19  S.  W.  966;  Flandrow  v. 
Hammond,  13  App.  Div.  325,  43  N.  Y.  Supp. 
143;  Sloan  v.  Sloan,  21  Fla.  596:  Elting  v. 
First  Nat.  Bank,  173  111.  387,  50  N.  E.  1095; 
Freeman,  Judgm.  f  120;  Foster  v.  Durant, 
2  Cush.  544;  Hubbell  v.  Bissell,  15  Gray, 
551;  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1060;  Home  Ins.  Co.  v.  Morse,  20  Wall. 
450,  22  L.  ed.  367. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  Federal  question  presented  is  wheth- 
er the  Michigan  courts  gave  force  and  effect 
to  the  l9t  section  of  article  4  of  the  Federal 
Constitution,  which  provides  that  "full  faith 
and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state."  That  this  is  a 
Federal  question  is  not  open  to  dnubt.  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  666,  36  L. 
ed.  1123,  1127,  13  Sup.  Ct.  Rep.  224,  and 
cases  cited. 

The  constitutional  provision  does  not  pre- 
clude the  courts  of  a  state  in  which  the 
judgment  of  a  sister  state  is  presented  from 
inquiry  as  to  the  jurisdiction  of  the  court 
by  which  the  judgment  was  rendered.  See 
the  elaborate  opinion  by  Mr.  Justice  Bradley, 
speaking  for  the  court,  in  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897.  That 
opinion  has  been  followed  in  many  cases, 
among  which  may  be  named  Simmons  v. 
Saul,  138  U.  S.  439,  448,  34  L.  ed.  1054, 
1059,  11  Sup.  Ct.  Rep.  369;  Reynolds  v. 
Stockton,  140  U.  S.  254,  265,  35  L.  ed.  464, 
467,  11  Sup.  Ct.  Rep.  773;  Tliormann  v. 
Frame,  176  U.  S.  350,  44  L.  ed.  500,  20 
Sup.  Ct.  Rep.  446.  Even  record  recitals  of 
jurisdictional  facts  do  not  preclude  oral  tes- 
timony as  to  the  existence  of  those  facts. 
Knowles  v.  Logansport  Gaslight  &  Coke  Co. 
[8t]19  Wall.  58,  61,  22  L.  ed.  70,  72;  ♦Pennoyer 
V.  Neff,  95  U.  S.  714,  730,  24  L.  ed.  565, 
571;  Cooper  v.  Newell,  173  U.  S.  555,  566, 
43  L.  ed.  808,  811,  19  Sup.  Ct.  Rep.  506. 
§70 


Every  state  has  excluaiye  juriadiction  over 
the  property  within  its  borders.  Overby  v. 
Gordon,  177  U.  S.  214,  44  L.  ed.  741,  20 
Sup.  Ct.  Rep.  603.  We  make  this  extract 
from  the  opinion  of  Mr.  Justice  White  in 
that  case,  p.  222: 

"To  (^uote  the  language  of  Mr.  Chief  Jus- 
tice Marshall,  in  Rose  v.  Himely,  4  Cranch, 
241,  277,  2  L.  ed.  608,  619:  'It  it  repugnant 
to  every  idea  of  a  proceeding  in  rem  to  act 
against  a  thing  whieh  is  not  in  the  power  of 
the  sovereign  under  whose  authority  the 
court  proceeds;  and  no  nation  will  admit 
that  its  property  should  be  absolutely 
changed,  while  remaining  in  ita  own  posses- 
sion, by  a  sentence  which  is  entirely  ex 
parte,* 

"As  said  also  in  Pennoyer  ▼.  Neff,  05 
U.  S.  714,  722,  24  L.  ed.  565,  568:  'Except 
as  restrained  and  limited  by  the  Constitu- 
tion, the  several  states  of  the  Union  po8> 
sess  and  exercise  the  authority  of  independ- 
ent states;  and  two  well-established  prm- 
ciples  of  public  law  respecting  the  juris- 
diction of  an  independent  state  over  persons 
and  property  are  applicable  to  them.  One 
of  these  principles  is,  that  every  state  pos- 
sesses exclusive  jurisdiction  and  sovereignty 
over  persons  and  property  within  its  ter- 
ritory. .  .  .  The  other  principle  of  pub- 
lic law  referred  to  follows  from  the  one 
mentioned;  that  is,  that  no  state  can  exer- 
cise direct  jurisdiction  and  authority  over 
persons  or  property  without  its  territory. 
Story,  Confl.  L.  chap.  2;  Wheaton,  Inter- 
national Law,  pt.  2,  chap.  2.  The  several 
states  are  of  equal  dignity  and  authority, 
and  the  independence  of  one  implies  the  ex- 
clusion of  power  from  all  others.  And  so 
it  is  laid  down  by  jurists,  as  an  elementary 
principle,  that  the  laws  of  one  state  have 
no  operation  outside  of  its  territory,  ex- 
cept so  far  as  is  allowed  by  comity;  and 
tliat  no  tribunal  established  by  it  can 
extend  its  process  beyond  that  territory 
so  as  to  subject  either  persons  or  property 
to  its  decisions.  "Any  exertion  of  authority 
of  this  sort  beyond  this  limit,"  says  Story, 
"is  a  mere  nullity,  and  incapable  of  bind- 
ing such  persons  or  property  in  any  other 
tribunals."     Story,  Confl.  L.   |   539.'" 

'Fletcher,  at  the  time  of  his  decease,  was  [ft] 
the  owner  of  property,  some  of  it  situated 
in  Massachusetts  and  some  in  Michigan. 
Each  state  had  jurisdiction  over  the  proper- 
ty within  its  limits,  and  could,  in  its  own 
courts,  in  conformity  with  its  laws,  provide 
for  the  disposition  thereof.  Massachusetts 
exercised  its  jurisdiction  over  the  property 
within  its  limits  and  disposed  of  it  by  legal 
proceedings  in  its  courts.  The  contention 
now  is  that  the  proceedings  in  the  Massa- 
chusetts court  can  be  made  ojMirative  to 
control  the  disposition  of  the  property  ia 
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Michigan.  In  support  of  this  contention, 
counsel  for  plaintiff  in  error  state  two  prop- 
ositions: 

The  supreme  judicial  court  in  equity  for 
Suffolk  county,  Massachusetts,  having  had 
jurisdiction  in  Fletcher's  lifetime  over  the 
subject-matter  and  the  parties  to  the  suit, 
and,  on  his  death,  the  suit  having  been 
duly  revived,  the  decree  is  conclusive  evi- 
dence of  debt  in  this  proceeding. 

"Fletcher's  Michigan  executors  and  the 
administrator  with  the  will  annexed  of  his 
estate  in  Massachusetts  are  in  such  privity 
that  the  decree  is  conclusive  evidence  of  debt 
in  this  proceeding." 

Considering  first  the  latter  proposition, 
we  are  of  opinion  tliat  there  is  no  such  rela- 
tion between  the  executor  and  an  adminis- 
trator with  the  will  annexed,  appointed 
in  another  state,  as  will  make  a  decree 
against  the  latter  binding  upon  the  foi*mer, 
or  the  estate  in  his  possession.  While  a 
judgment  against  a  party  may  be  conclu- 
sive, not  merely  against  him,  but  also 
against  those  in  privity  with  him,  there  is 
no  privity  between  two  administrators  ap- 
pointed in  different  states.  Vaughan  v. 
Northup,  15  Pet.  1,  10  L.  ed.  639;  Aspden 
V.  Nixon,  4  How.  467,  11  L.  ed.  1059 ;  Stacy 
V.  Thrasher,  6  How.  44,  12  L.  ed.  337.  In 
this  latter  case,  on  page  58,  it  was  said: 

"Where  administrations  are  granted  to 
different  persons  in  different  states,  they  are 
so  far  deemed  independent  of  each  other 
that  a  judgment  obtained  against  one  will 
furnish  no  right  of  action  against  the  other, 
to  affect  assets  received  by  the  latter  in 
virtue  of  his  own  administration;  for,  in 
[tl]contemplation  *of  law,  there  is  no  privity 
between  him  and  the  other  administrator. 
See  Story,  Confl.  L.  §  522;  Brodie  v.  Bick- 
ley,  2  Rawle,  431." 

See  also  Mclean  ▼.  Meek,  18  How.  16, 
15  L.  ed.  277;  Johnson  v.  Powers,  139  U.  S. 
156,  35  li.  ed.  112,  11  Sup.  Ct.  Rep.  525, 
in  which  the  question  is  discussed  at  some 
length  by  Mr.  Justice  Gray.  This  doctrine 
was  enforced  in  Massachusetts  (Low  v. 
Bartlett,  8  Allen,  259),  where  a  judgment 
had  been  recovered  in  Vermont  against  an 
ancillary  administrator  appointed  in  that 
state,  whose  appointment  had  been  made  at 
the  request  of  the  executor  under  the  will 
probated  in  Massachusetts,  and  it  was  held 
that  the  administrator  was  not  in  privity 
with  the  executor,  because  the  two  were 
administering  two  separate  and  distinct  es- 
tates ;  the  court  saying,  p.  262 : 

"If  we  look  at  the  question  of  privity 
between  the  executor  here  and  the  ancillary 
administrator  in  Vermont,  it  is  difficult  to 
find  any  valid  ground  on  which  such  priv- 
ity can  rest.  The  executor  derives  his  au- 
thority from  the  letters  testamentary  is- 
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sued  by  the  probate  court  here;  he  gives 
bond  to  that  court;  is  accountable  to  it 
for  all  his  proceedings;  makes  his  final  set- 
tlement in  it,  and  is  discharged  by  it,  in 
conformity  with  the  statutes  of  this  com- 
monwealth. The  administrator  derives  hit 
authority  from  the  probate  court  in  Ver- 
mont, and  is  accountable  to  it  in  the  same 
manner  in  which  the  executor  is  account- 
able to  our  court.  The  authority  of  the 
executor  does  not  extend  to  the  property 
there,  nor  to  the  doings  of  the  administra- 
tor. Nor  does  the  authority  of  the  admin- 
istrator extend  to  the  property  here,  or 
to  the  doings  of  the  executor.  When  the 
plaintiff  commenced  his  suit  against  the 
administrator,  the  executor  had  no  right 
to  go  there  and  defend  it.  If  he  had  been 
found  in  Vermont,  he  could  not  have  been 
sued  there.  The  judgment  rendered  in  the 
suit  was  not  against  him,  or  against  the 
testator's  goods  in  his  hands;  but  was 
simply  against  the  administrator  and  the 
testator's  goods  in  his  hands.  The  courts 
of  Vermont  had  no  jurisdiction  of  the  ex- 
ecutor or  of  the  goods  in  his  hands,  any 
more  than  our  'courts  would  have  over  the [08] 
administrator  and  the  goods  in  his  hands. 
It  is  this  limitation  of  state  jurisdiction 
that  creates  a  necessity  for  an  administra- 
tion in  every  state  where  a  deceased  per- 
son leaves  property;  and  each  state  regu- 
lates for  itself  exclusively  the  manner  in 
which  the  estate  found  within  its  limits 
shall  be  settled." 

The  Massachusetts  statutes  proceed  along 
this  line.  Sees.  10,  11,  and  12,  chap.  136, 
Mass.  Rev.  Laws  1902,  provide  for  the  pro- 
bate of  foreign  wills  in  Massachusetts.  ,Sec. 
12  reads: 

"After  allowing  a  w^ill  under  the  provi- 
sions of  the  two  preceding  sections,  the 
probate  court  shall  grant  letters  1  ta- 
mentary  on  such  will,  or  letters  of  admin- 
istration with  the  will  annexed,  and  shall 
proceed  in  the  settlement  of  the  estate 
which  may  be  found  in  this  commonwealth 
in  the  manner  provided  in  chap.  143,  rela- 
tive to  such  estates." 

With  reference  to  the  first  contention  of 
counsel,  we  remark  that,  while  the  original 
suit  against  Fletcher  in  the  Massachusetts 
court  was  revived  after  his  death,  yet  the 
revivor  was  operative  only  against  the  ad- 
ministrator with  the  will  annexed.  Neither 
the  executors  nor  the  residuary  legatees 
were  made  parties,  for  it  is  elementary 
that  service  of  process  outside  of  the  limits 
of  the  state  is  not  operative  to  bring  the 
party  served  within  the  jurisdiction  of  the 
court  ordering  the  process.  Such  also  is 
the   statutory   provision   in   Massachusetts. 
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Section  1,  chap.  170,  Mass.  Rev.  Laws  1002, 
reads: 

"A  personal  action  shall  not  be  main- 
tained against  a  person  who  is  not  an  in- 
habitant of  this  commonwealth  unless  he 
has  been  served  with  process  within  this 
commonwealth,  or  unless  an  eiTectual  at- 
tachment of  his  property  within  this  com- 
monwealth has  been  made  upon  the  orig- 
inal writ;  and,  in  case  of  such  attachment 
without  such  service,  the  judgment  shall 
be  valid  to  secure  the  application  of  the 
property  so  attached  to  the  satisfaction  of 
the    judgment,    and    not   otherwise." 

The  Massachusetts  court,  therefore,  pro- 
ceeded without  any  personal  jurisdiction 
[03] over  the  executors  and  legatees,  who  *were 
all  domiciled  in  Michigan,  did  not  appear, 
and   were   not  validly   sowed   witli    process. 

The  argimient  of  plaintifF  in  errof  is  that, 
by  personal  appearance  during  his  lifetime, 
the  Massachusetts  court  acquired  jurisdic- 
tion of  the  suit  in  equity  against  Fletcher; 
this  his  death  prior  to  a  drcreo  did  not 
abate  the  suit,  but  only  temporarily  sus- 
pended it  until  his  representative  should 
be  made  a  party ;  that,  if  a  decree  had  been 
rendered  against  liim  in  his  lifetime,  it 
would  have  established,  both  against  him- 
self, and.  after  his  death,  against  his  es- 
tate, whatever  of  liability  was  decreed;  that, 
while  the  suit  was  i>ending,  the  parties 
entered  into  a  stipulation  for  an  arbitra- 
tion; that  that  arbitration  did  not  abate, 
nor  was  it  outside  the  suit,  but,  in  terms, 
made  under  rule  of  court,  and  not  to  operate 
as  a  discontinuance  of  the  suit.  Provision 
was  also  made  in  the  stipulation  for  the 
contingency  of  death,  its  terms  being  "that 
the  decease  of  any  party  shall  not  revoke 
said  submission,  but  that  said  arbitration 
shall  continue,  and  that  .  .  .  the  legal 
representatives  of  said  Brown  and  said 
Fletcher  shall  be  bound  by  the  final  award 
therein;''  so  that  there  is  not  merely  the 
equity  rule  that  a  suit  in  equity  does  not 
abate  by  the  death  of  the  defendant,  and 
that  the  jurisdiction  of  the  court  is  only 
suspended  until  such  time  as  the  proper 
representatives  of  the  deceased  are  made 
parties  defendant,  but  also  a  special  agree- 
ment in  the  submission  to  arbitration  that 
it  shall  be  made  imder  a  rule  of  court,  and 
that  the  death  of  either  party  shall  not 
terminate  the  arbitration  proi^eedings,  but 
that  they  shall  continue  until  the  final 
award.  It  is  urged  that,  on  the  death,  a 
revivor  was  ordered;  that  the  representative 
of  the  decedent's  estate  in  Massachusetts, 
to  wit,  the  administrator,  was  made  a  party 
defendant  and  appeared  to  the  suit,  and 
notice  was  given  by  personal  service  upon 
the  executors  and  legatees  in  Michigan  of 
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the  fact  of  the  revivor,  and  that  they  were 
called  upon  to  appear  and  defend. 

But  it  must  be  borne  in  mind  that  this 
arbitration  was  made  under  a  rule  of  court. 
Not  only  that,  but  special  provisicm  *wa8[f4] 
made  for  the  action  of  the  ccmrt  in  deciding 
questions  of  law  arising  upon  the  report 
of  the  arbitrator,  so  that  the  arbitration 
was  not  an  outside  and  independent  pro- 
ceeding, but  simply  one  had  in  court,  for 
the  purpose  of  facilitating  the  disposition 
of  the  case.  And  we  may  remark  in  passing 
that  we  do  not  have  before  us  the  case  of 
a  simple  arbitration  contract,  executed  in- 
dependently of  judicial  proceedings,  and 
express  no  opinion  as  to  the  rights  and 
remedies  of  one  party  thereto  in  case  of 
the  death  of  the  other.  The  valid  it  v  of  the 
decree  must  de]>end  upon  the  proceedings 
subsequent  to  the  death  of  Fletcher.  On 
his  death  the  jurisdiction  of  the  Massachu- 
setts court  was  not  wholly  destr^-ed,  but 
suspended  until  the  proper  representative 
of  Fletcher  was  made  a  party.  The  Massa- 
chusetts administrator  was  made  a  party 
and  did  appear,  and  the  decree  rendered  un- 
questionably bound  him;  but  the  executors, 
the  domiciliary  representatives  of  the  dece- 
dent's estate,  did  not  appear,  and  were  not 
brought  into  court.  The  ^lassacliu^ctts  ad- 
ministrator was  not  a  general  reprrsrnta- 
tive  of  the  estate,  and  could  not  bird  it 
by  any  ap{)earunce  or  action  other  than  in 
respect  to  the  property  in  his  custody.  If 
the  home  estate  was  to  be  reaeliod,  it  had 
to  be  reached  by  proceedings  t;#  wliich  the 
home  representatives  were  parties.  The 
agreement  of  the  parties  that  the  arbitra- 
tion should  continue  in  case  of  the  death 
of  either,  and  that  the  legal  representatives 
of  the  party  should  be  bound  by  the  fmal 
award,  was  an  agreement  made  in  the  course 
of  judicial  proceedings  of  the  suit  in  the 
Massachusetts  court.  It  did  not  operate  to 
make  the  home  representatives  of  the  de- 
cedent parties  to  the  suit  on  the  death  of 
Fletcher.  It  did  not  bring  his  general  es* 
tate  into  court.  We  concur  in  the  views  ex- 
pressed by  the  supreme  court  of  Michigan 
in  the  close  of  its  opinion  that — 

''It  must  be  held  that  the  proceeding  in 
the  Massachusetts  court  abated  with  the 
death  of  Mr.  Fletcher,  that  its  revival  was 
possible  only  because  there  was  brought  in- 
to existence,  by  the  exercise  of  the  sovereign 
power  of  the  state,  a  representative  *of  the  [95] 
decedent,  clothed  with  certain  powers  with 
respect  to  the  estate  of  decedent  within  the 
state,  and  that  the  decree  thereafter  ren- 
dered in  the  suit  so  revived  is  without  ef- 
fect save  upon  the  administrator  of  the  es- 
tate, who  was,  in  accordance  with  the  law 
of  the  place,  brought  upon  the  record." 

We  are  of  opinion  that  the  Supreme  Court 
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of  Mi«higiin  did  not  fail  to  give  "full  faith  in 
mad  credit"  to  the  decree  of  the  Musachu  i|  ill 
■etta  Supreme  Court,  and  therefore  thi  .  •>! 
juilgiiK'ut   is  affirmed.  '  *^* 
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A|i|K-nl  —  Anallty  of  Jii dement. 

1.  A  decree   in   procedingH   in  adnnrnlt' 
for  limitation  of  liability,  which  (jrants  nuel 
limitation,  detorminrs  the  qm-stion  of  pcnd-    ''i'"- 
ing  freight  to  be  iurrendered.  and  disnllow"   ,J 
■II  d.iinis  for  ioM  of  life,  but  refers  all  oth     ^".^ 
er  elaims  to  a  cuinmJHsinner  to  take  tcsti- 
Miniii  and  report,  cannot  be  regarded  as  lliial 
lor  I  iif  imrpoac  of  an  a])peRl.  eapecially  uherr 
lli>>  court  below  and  the  parties  tiave'trcateil 

A|i|iciil  —  riivlew   of   Tacts  —  concurrcni 
llixllnea  lielotv. 

2.  Coiii'iirrent  findings  of  both  the  courts 
WU.iv  a*  to  the  deiisitj'  of  n  tog  and  the  rate 
of  the  s|i.-ed  of  a  stcnmsliip  at  the  time  of 
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XoTK. — As  to  finality  of  judgment  for 
piirpoxe  of  review— see  notes  to  Gibbons  v. 
(Igden,  5  L.  ed.  U.  S.  302;  Schlosscr  v. 
Hemphill,  4S  L.  ed.  U.  S.  1001;  Brush  Elec- 
tric Co.  V.  Electric  Improv.  Co.  2  C.  C.  A. 
379;  Central  Trust  Co,  v.  Madden,  17  C. 
C.  A.  238;  Prescott  &  A.  C.  R.  Co.  v.  Atchi- 
»on.  T.  i  S.  F.  R.  Co.  28  C.  C.  A.  4S2. 

As  to  limitation  of  ehiponner's  liability 
— iiee  note  to  The  Longfellow,  45  C.  C.  A. 
387. 
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J  8.  Privily  and  knowledge  of  llie 
Vunning  its  vessels  at  an  inimodi-r;i 
In  a  fog  ennnot  be  imputed  to  a  s 

company  so  as  to  defeat  its  right   , 

its  liability  for  elnims  arising  out  of  a  col- 
lision in  a  tog.  from  the  provisi'ins  of  the 
contract  tor  subsidy  with  the  Frpneh  go\-- 
enuuent.  which  requires  i-essols,  ivliicli  ure 
only  obliged  to  develop,  under  forced  draft, 
on  their  trial,  a  mavimum  speed  of  17% 
knots,  to  maintain  a  mean  averiiye  annual 
K|icpd  of  15  knots,  with  a  premium  for  ex- 
ding   that   speed,   and    a   penally    for   ft 
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Shipping  —  government  control  ^  lire- 
saving  eqnipment. 

9.  The  sufficiency  of  the  equipment  of 
a  vessel  with  lifeboats,  life  rafts,  and  boat 
disengaging  apparatus  is  to  be  measured  by 
the  regulations  adopted  pursuant  to  [J  S 
Uev.  Stat.  J  448fl.  U.  S.  Comp.  Stat.  Vm, 
p-  3055.  by  tlio  board  of  supervising  in* 
spcctors,  which  regulatioiu,  under  {  440-5 
61  91  i 
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(U.  S.  Comp.  Stat.  1901,  p.  3017),  when 
approved  by  the  Secretary  of  the  Treasury, 
"have  the  force  of  law." 

Shipping  —  Inspection  —  foreign  ves- 
sels. 

10.  The  failure  especially  to  enumerate 
U.  S.  Rev.  Stat.  $  4406,  giving  the  force  of 
law  to  regulations  of  the  board  of  supervis- 
ing? inspectors,  in  the  act  of  August  7,  1882 
(22  Stat,  at  L.  346,  chap.  441,  U.  S.  Comp. 
Stat.  1901,  p.  3015),  making  applicable  to 
forcif^n  vessels  the  provisions  of  certain 
enumerated  sections  relating  to  the  inspec- 
tion of  steam  vessels,  does  not  render  such 
section  inapplicable  to  foreign  vessels. 

Shipping  —  limitation  of  liability  — 
Hurrender  of  pending  freight  —  voy- 
age. 

11.  Passenger  and  freight  receipts  earned 
by  a  vessel  on  her  sailing  from  Havre  to 
New  York  need  not  be  surrendered  as 
freight  then  pending  for  the  voyage,  within 
the  meaning  of  U.  S.  Rev.  Stat.  «8  428;?. 
4284,  U.  S.  Comp.  Stat.  1901,  p.  2043,  in 
proceedings  for  the  limitation  of  liability 
for  claims  arising  out  of  a  collision  occur- 
ring on  the  vessel's  return  trip  from  New 
York  to  Havre. 

Shipping  —  limitation  of  liability  — 
surrender  of  prepaid  freight. 

12.  Sums  prepaid  for  freight  and  passage 
on  the  voyage,  under  an  absolute  agreo- 
ment  that  such  sums  are,  in  any  event,  to 
belong  to  the  owner  of  the  vessel,  must  be 
surrendered  as  freight  then  pending  on  the 
voyage,  within  the  meaning  of  U.  S.  Rev. 
SUt.  §§  4283,  4284.  in  proceedings  for  the 
limitation  of  liability  for  claims  arising 
out  of  the  sinking  of  the  vessels  as  a  result 
of  a  collision  at  sea. 

Shipping  —  limitiition  of  liability  — 
pending  freight  — ■  government  sub- 
sidy. 

13.  No  part  of  the  annual  subsidy  paid 
to  a  steamship  company  by  the  French  gov- 
ernment in  consideration  of  the  operation 
of  a  weekly  steamship  service  between  Havre 
and  New  York  need  be  surrendered  as 
freight  pending  for  the  voyage,  within  the 
meaning  of  U.  S.  Rev.  Stat.  §§  4283,  4284, 
in  proceedings  for  the  limitation  of  lia- 
bility for  claims  arising  out  of  the  loss  of 
one  of  the  vessels  of  such  steamship  com- 
pany in  a  collision  on  a  voyage  from  New 
York  to  Havre. 

Admiralty  —  foreign  law  as  rule  of  de- 
cision —  claims  for  loss  of  life. 

14.  The  law  of  France  which  authorizes 
a  recovery  for  loss  of  life  against  a  vessel 
in  fault  will  be  enforced  by  the  courts  of 
the  United  States  in  a  proceeding  to  limit 
liability  for  claims  against  a  French  ves- 
sel found  to  be  at  fault  for  a  collision  in 
a  fog  on  the  high  seas,  although  the  French 
courts,  in  applying  to  the  facts  found  the 
International  rule  as  to  the  speed  of  ves- 
sels in  a  fog,  might  not  have  held  such  ves- 
sel to  be  at  fault. 
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Shipping  —  limitation     of     liability  — 
failure  to  surrender  pending  freight. 

15.  Failure  to  surrender  pending  freight 
to  the  trustee  does  not  necessitate  a  refusal 
to  allow  the  limitation  of  liability  for 
claims  arising  out  of  a  collision  at  sea, 
where  there  is  an  honest  controversy  as  to 
whether  there  was  any  pending  freight  to 
be  surrendered,  and  there  is  no  question  as 
to  the  solvency  of  the  owner. 

[No.  33.] 

Argued    November    1,    1907.      Decided    May 

18,    1908. 

ON  WRIT  AND  CROSS  WRIT  of  Cer- 
tiorari to  the  United  States  Circuit 
(^ourt  of  Appeals  for  the  Second  Circuit, 
to  review  decrees  affirming  in  part  a  de- 
cree of  the  District  Court  for  the  South- 
ern District  of  New  York,  granting  a  lim- 
itation of  liability  for  claims  arising  out  of 
a  collision  on  the  high  seas.     Affirmed. 

Sec  same  case  below,  71  C.  C.  A.  48ft, 
139  Fed.  433,  75  C.  C.  A.  647,  144  Fed. 
781. 

The  facts  are  stated  in  the  opinion. 

^Ir.  J.  Parker  Kirlin  argued  the  cau^e, 
and,   with  Messrs.   Robert  D.  Benedict,   Kd 
ward  O.  Benedict,  and  A.  Gordon  Murray, 
filed  a  brief  for  petitioners: 

Limited  liability  acts  should  be  strictly 
construed. 

The  Main  v.  Williams,  152  U.  S.  122,  38 
L.  ed.  381,  14  Sup.  Ct.  Rep.  486. 

The  petitioner  would  be  in  privity  with 
the  cause  of  damage,  if  it  encouraged,  con- 
sented to,  or  connived  at  the  kind  of  navi- 
gation that  led  to  the  disaster. 

Webster's  International  Diet.  "Privity;" 
Century  Diet.  "Privity;"  Craig  v.  Conti- 
nental Ins.  Co.  141  U.  S.  638,  646,  35  L. 
ed.  886,  888,  12  Sup.  Ct.  Rep.  97;  Re  :Myer» 
Excursion  &  Nav.  Co.  57  Fed.  240,  9  C.  C. 
A.  386,  20  U.  S.  App.  561,  61  Fed.  109;  (^uin- 
lan  V.  Pew,  5  C.  C.  A.  438,  5  U.  S.  App.  382, 
66  Fed.  117;  Parsons  v.  Empire  Transp. 
Co.  49  C.  C.  A.  302,  111  Fed.  208;  McGill 
V.  Michigan  S.  S.  Co.  75  C.  C.  A.  518,  144 
Fed.  788;  Re  Pacific  Mail  S.  S.  Co.  69  L.R. 
A.  71,  64  C.  C.  A.  410,  130  Fed.  76;  The 
Rebecca,  1  Ware,  188,  Fed.  Cas.  No.  11,619. 

The  petitioner  has  the  burden  of  proof, 
and  is  bound  to  show,  by  a  fair  preponder- 
ance of  the  evidence,  that  the  loss  in  respect 
of  which  the  limitation  is  desired  lias  been 
"done,  occasioned,  or  incurred  without  the 
privity  or  knowledge  of  such  owner."  Un- 
less it  has  established  that  condition  affirma- 
tively, it  cannot  have  a  limitation  of  its  lia- 
bilitv. 

Quinlan  v.  Pew,  supra;  The  Colima,  82 
Fed.  669;  McGill  v.  Michigan  S.  S.  Co.  su- 
pra; The  Wildcroft  (W.  J.  McCahan  Sugar 
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Ref.  Co.  V.  The  Wildcroft)    201  U.  S.  378, 
60  L.  ed.  794,  26  Sup.  Ct.  Rep.  467. 

It  is  well  settled  that  where  accidents  hap- 
pen  to  railroad  employees  by  the  fault  of 
fellow  employees,  under  conditions  that 
would  have  been  prevented  by  the  making 
and  enforcement  of  reasonable  rules  for  the 
conduct  of  the  business,  the  defense  of  fel- 
low service  is  not  available.  The  railroad 
may  be  held  liable  because  of  its  failure 
either  to  promulgate  or  to  enforce  such 
rules  and  regulations. 

Doing  v.  New  York,  0.  &  W.  R.  Co.  161 
N.  Y.  683,  46  N.  E.  1028;  Abel  v.  Delaware 
&  H.  Canal  Co.  103  N.  Y.  585.  57  Am.  Rep. 
773,  9  N.  E.  325;  Whittaker  v.  Delaware  & 
H.  C.  Co.  126  N.  Y.  549,  27  N.  E.  1042; 
Cooper  v.  Central  R.  Co.  44  Iowa,  134;  Chi- 
cago &  N.  W.  R.  Co.  v.  Taylor,  69  III.  401, 
18  Am.  Rep.  626;  Thomas  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  97  Fed.  251;  Northern  P. 
R.  Co.  V.  Nickels,  1  C.  C.  A.  625,  4  U.  S. 
App.  369,  50  Fed.  718. 

However  positive  and  precise  a  rule  may 
be,  it  will  not  avail  the  person  who  has  pre- 
scribed it,  if  he  encoura."Q^Ps  or  sanctions  or 
knowingly  tolerates  its  violation. 

Nortliorn  P.  R.  Co.  v.  Nickels,  supra. 

Previous  collections  that  arose  by  reason 
of  the  navigation  of  the  petitioner's  steam- 
ers at  immoderate  speed  in  fog  were  impor- 
tant, first,  because  they  show  either  that  the 
rule  which  the  petitioner  had  promulgated 
for  the  guidance  of  its  captains  in  navigat- 
ing their  steamers  in  fog  was  insufficient  in 
terms,  or,  if  it  be  deemed  to  be  sufficient,  that 
it  was  being  disobeyed;  and,  secondly,  be- 
cause they  show  that  the  petitioner  had 
knowledge  from  time  to  time  of  the  im- 
proper methods  of  navigation  followed  by 
its  captains,  and  did  not  take  any  steps  to 
stop  them. 

The  George  W.  Roby,  49  C.  C.  A.  481,  111 
Fed.  601 ;  District  of  Columbia  v.  Armes, 
107  U.  S.  519,  625,  27  L.  ed.  618,  620,  2  Sup. 
Ct.  Rep.  840;  Chicago  v.  Powers,  42  111.  160, 
89  Am.  Dec.  418;  Quinlan  v.  Utica,  11  Hun, 
217,  74  N.  Y.  603;  Carpenter  v.  Boston  & 
A.  R.  Co.  97  N.  Y.  494,  49  Am.  Rep.  640; 
Snow  V.  Fitchburg  R.  Co.  136  Mass.  652,  49 
Am.  Rep.  40;  Galloway  v.  Chicago,  M.  & 
St.  P.  R.  Co.  56  Minn.  346,  23  L.R.A.  442, 
45  Am.  St.  Rep.  468,  67  N.  W.  1058;  Shaw 
V.  Chicago  &  G.  T.  R.  Co.  123  Mich.  629,  49 
L.R.A.  308,  81  Am.  St.  Rep.  230,  82  N.  W. 
618;  Martin  v.  Webb,  110  U.  S.  7,  14,  28  L. 
ed.  49,  62,  3  Sup.  Ct.  Rep.  428. 

The  disobedience  of  the  order  of  the  court 
requiring  the  production  of  the  log  books 
of  the  Bourgogne  and  of  other  steamers 
navigated  by  Captain  Delocle,  for  two  years 
prior  to  the  collision,  creates  a  presump- 
tion adverse  to  the  petitioner,  which  cor- 
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roborntes  the  claimants'  proof  that  the  peti- 
tioner's steamers  were  habitually  run  at 
immoderate  speed  in  fog. 

Blatch  V.  Archer,  1  Cowp.  65,  1  Starkie, 
Ev.  p.  64;  Com.  v.  Webster,  5  Cush.  316.  52 
Am.  Dec.  711;  McDonough  v.  O'Niel,  113 
Mass.  92;  People  v.  McWhorter.  4  Barb. 
438:  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  4  C. 
C.  A.  454,  10  U.  S.  App.  640,  64  Fed.  481; 
Clifton  V.  United  States,  4  How.  242,  11  L. 
ed.  957 ;  Kirby  v.  Tallmadse,  160  U.  S.  379, 
383,  40  L.  ed.  463,  465,  16  Sup.  Ct.  Rep.  349; 
The  New  York,  176  U.  S.  187,  204,  44  L. 
ed.  126,  133,  20  Sup.  Ct.  Rep.  67;  Wylde  v. 
Northern  R.  Co.  63  N.  Y.  156;  A  Quantity 
of  Distilled  Spirits,  3  Ben.  70,  Fed.  Cas.  No. 
11,494;  National  Car  Brake  Shoe  Co.  v. 
Terre  Haute  Car  &  Mfg.  Co.  19  Fed.  514. 

In  so  far  as  the  supervising  inspectors' 
rules  exceed  the  authority  conferred  on  the 
inspectors  by  the  statute,  they  are  of  no 
force  or  validity. 

The  John  King,  1  C.  C.  A.  319,  1  U.  S. 
App.  70,  49  Fed.  472. 

A  ruling  that  a  railroad  company  is  bound 
to  furnish  a  prescribed  kind  of  safety  ap- 
pliance for  coupling  cars  (Johnson  v.  South- 
em  P.  Co.  196  U.  S.  1,  40  L.  ed.  363,  25 
Sup.  Ct.  Rep.  158)  is  authority  for  the 
contention  that  the  petitioner  was  bound 
to  furnish  the  boat-disengaging  apparatus 
required  by  Congress. 

The  failure  to  have  the  Bourgogne 
equipped  with  a  sufficient  number  of  life 
boats,  and  with  the  required  boatdisenga- 
ging  apparatus,  was  the  personal  fault  of 
the  petitioner.  That  fault  should  lead  to  a 
denial  of  the  petition. 

Butler  v.  Boston  &  S.  S.  S.  Co.  130  U.  8. 
527,  653,  32  L.  ed.  1017,  1023,  9  Sup.  Ct. 
Rep.  612;  Re  Pacific  Mail  S.  S.  Co.  69  L. 
R.A.  71,  64  C.  C.  A.  410,  130  Fed.  82. 

The  freight  for  the  voyage  was  never 
transferred  to  the  trustee,  nor  was  any 
bond  for  it  given.  The  court  below  erred  in 
granting  the  petitioner  a  limitation  of  its 
liability  without  having  secured  possession 
of  the  fund  to  which  it  assumed  to  limit  the 
rights  of  the  claimants. 

Re  Morrison  (Morrison  v.  District  Court) 
147  U.  S.  14,  36,  37  L.  ed.  60,  68,  13  Sup. 
Ct.  Rep.  246;  Norwich  &  N.  Y.  Transp.  Co. 
V.  Wright,  13  Wall.  104,  124,  20  L.  ed.  686, 
592;  Ex  parte  Slayton,  105  U.  S.  461,  462, 
26  L.  ed.  1066,  1067;  O'Brien  v.  Miller,  168 
U.  S.  287,  303,  306,  307,  42  L.  ed.  469,  476- 
477,  18  Sup.  Ct.  Rep.  140. 

In  order  to  have  an  ocean  steamer  or  any 
vessel  properly  manned,  she  must  be  in 
charge  of  a  competent  master. 

The  Cygnet,  61  C.  C.  A.  348,  126  Fed. 
746;  The  Guildhall,  68  Fed.  800;  The  Giles 
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Lorinfr.  48  Fed.  403 ;  Draper  v.  Comincrciul » 
Iii«<.  Co.  4  Duor,  234;    1   Kay,  Shipmnators 
&  Seamen,  pp.  31,  87;  Tnit  v.  Levi,  14  East 
481. 

It  is  not  sufficient  to  establish  conipc- 
toney  in  a  master,  to  prove  merely  that  he 
has  skill  in  navigation. 

Coppins  V.  New  York  C.  &  H.  R.  K.  Co. 
122  N.  Y.  664,  19  Am.  St.  Rep.  523,  25  N. 
E.  015. 

The  petitioner  is  under  the  burden  of  es- 
tahlishin;^  the  competency  of  the  master,  or 
that  it  used  due  diligence  to  have  a  compe- 
tent nin.li  in  ehar;r<".  by  alTlrmntive  proof. 

'J  he  \\  ildcioft  (\V.  .t.  MeCnlmii  Sugar  Kof. 
Co.  V.  The  Wilderoft)  201  V.  S.  378,  50 
L.  ii\.  704,  2(»  Sup.  Ct.  Rep.  407;  The  Cvgnot, 
supra:  MeCiill  v.  Aliehigiin  S.  S.  Co.  76  C. 
C.  .\.  518.   144  Fed.  705. 

The  petitioner  has  not  ofTered  proof  that 
it  exereiscd  due  dilineiiee  to  have  and  to 
keep  a  competent  nia^^ter  in  char</e  of  the 
stiainer.  It  wa^  hoiind  to  exercise  such 
dili^iinec  nriirinallv.  and  to  n^o,  in  tlie  hu- 
pcr\  i-.ion  ot  ll)**  master's  ennduet,  the  decree 
of  carr  iiect'ssary  to  make  sun*  that  he  was 
diseliargin*?  his  duties  in  a  competent  num- 

ncr. 

Whit  taker  v.  Delaware  *  H.  Canal  Co. 
120  X.  V.  540.  27  N.  K.  10 12. 

The  words  "freight  then  p<Midin<r,"  in  U. 
S.  Rev.  Stat.  §  42vS3,  U.  S.  Comp.  Stat.  1001. 
p.  2043.  and  the  words  **freight  for  the 
voyajre,"  in  |  4284,  are  synonymous,  and  in- 
clude all  the  earnings  of  the  voyape. 

The  Main  v.  Williams,  152  U.  S.  122,  131. 
38   L.  ed.   381.  384,    14   Sup.   Ct.  Rep.  480. 

Tlie  voyage  here  in  question  was  a  round 
vovaire  frrnn  ll<ivre  to  New  York,  and  back 
to  Havre. 

Standard  Diet.  "Voyage;"  Parscms,  Ship 
ping  &  Admiralty,  p.  307;  Re  Moncan,  8 
Sawy.  353.  14  Fed.  44;  Friend  v.  Glouces- 
ter Mut.  Fi>hinir  Ins.  Co.  113  Mass.  3.T2; 
Whitcomb  v.  Kmerson,  50  Fed.  129:  The 
Giles  J^oring.  supra:  Cohen's  Admiralty 
Law,  p.  235;  The  Martha,  Blatchf.  &  H.  151, 
Fed.  Cas.  Xo.  0,144:  Cranon  v.  Ifartshorne, 
Rlatehf.  &  11.  454,  Fed.  Cas.  No.  5.089;  The 
Cadmus.  Rlatehf.  &  H.  139,  Fed.  Cas.  No. 
2,2S0;  Mitchell  v.  United  States,  90  U.  S. 
102.  24  L.  ed.  702;  Steamship  Carisbrook  Co. 
V.  London  &  P.  :M.  &  General  Ins.  Co.  [1901] 
2  K.  B.  804,  Allirmed  in  [1902]  2  K.  B.  081 ; 
Williams  v.  London  As.sur.  Co.  1  Manic  & 
S.  318,  14  Revised  Rep.  441;  The  Progress. 
Edw.  Adm.  218;  Moran  v.  Jcmes.  7  El.  &  Bl. 
623;  The  Mary,  1  Sprague,  17,  Fed.  Cas. 
No.  0,188:  The  Scarsdale  [10001  P.  103. 

The  word  "voyage"  in  the  statute  should 
be  so  construed  as  to  derogate  as  little  as 
possible,  consistently  with  its  phraseologj', 
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from  the  otherwise  legal  rights  of  the  par- 
ties. 

The  Main  v.  Williams,  162  U.  S.  132,  38 
L.  ed.  384,  14  Sup.  Ct.  Rep.  486. 

The  proportion  of  the  annual  mail  sub- 
sidy paid  by  the  French  government  to  the 
petitioner  for  the  operation  of  the  mail  serv- 
ice in  respect  of  the  voyage' on  which  the 
Bourgogne  was  lost  was  freight. 

The  Main  v.  Williams,  152  U.  S.  122,  129, 
38  L.  ed.  381,  383,  14  Sup.  Ct.  Rep.  486; 
O'Brien  v.  Miller,  108  U.  S.  287,  304, 
42  L.  ed.  409,  475,  18  Sup.  Ct.  Rep.  140; 
3  Kent,  Com.  7th  ed.  p.  279. 

The  court  should  have  ordered  the  pay- 
ment of  one  fifty-second  part  of  the  yearly 
allowance  of  the  subsidy  to  the  trustee,  as 
a  part  of  the  fund  about  which  the  concourse 
of  the  claimants  is  to  be  had. 

Kx  parte  Slayton,  105  U.  S.  452,  20  h. 
ed.   1000. 

Anything  less  than  that  is  an  injustice 
to  these  elaimants.  and  a  failure  to  comply 
with  the  e(»nditions  on  which  alone  a  riglit 
to  a  limitation  of  liability  should  l>e  granti'd. 

Norwich  &  N.  Y.  Transp.  Co.  v.  Wrigbt, 
13  Wall.  124.  20  L.  ed.  592. 

The  French  law  gi^es  a  right  to  recover 
daniRg*v«*  for  the  death  of  passongr*rs. 

llurtin^ton  v.  Attrill.  146  U.  S.  057.  070, 
.30  L.  ed.  112.3,  1128.  13  Sup.  Ct.  Rep.  224; 
1  Valroger  Droit  Maritime,  p.  270:  Fre- 
mont's Code  de  I'Abordage,  S§  200.  204, 
205:  2  Les  Codes  Annotcs  par  MM.  Dalloz, 
Paris.  1874.  «S   1.382,  1383. 

The  substantive  right  only  is  to  be  de- 
ri\(Hl  from  the  French  law.  All  matters  ap- 
pertaining to  the  remedies  for  enforcing  the 
right  in  our  courts  are  determinable  by  the 
law  of  tlio  forum. 

Northern  P.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  197,  38  L.  ed.  958,  960,  14  Sup.  Ct. 
Rep.  978. 

The  Icxi  loci  governed,  and  that  locus  was 
a  French  vessel  which  constituted  a  part  of 
the  territory  of  France,  on  which  the  French 
law  was  in  force. 

Crapo  v.  Kelly,  16  Wall.  010,  6.30,  631, 
21  L.  ed.  4.30,  438;  Wilson  v.  McNamec,  102 
U.  S.  672,  574,  26  L.  ed.  234.  235;  Mc- 
Donald v.  Mallory,  77  N.  Y.  646,  33  Am. 
Rep.  664;  International  Nav.  Co.  v.  Lind- 
strom,  60  C.  C.  A.  649,  123  Fed.  475;  Kx 
parte  Byers,  32  Fed.  404;  Re  Moncan.  8 
Sawy.  350,  14  Fed.  44;  The  Lamington.  87 
Fed.  752;  1  Le  Droit  des  Gens,  Pradier- 
Fod^r^'s  cd.  Paris,  1863,  livre  1,  chap.  19,  | 
216;  1  Kent,  Com.*  27 ;  Dana's  Wheaton  In- 
ternational Law,  p.  109,  S  109;  Wharton, 
Confl.  L.  8  350;  Bluntschli,  Le  Droit  Inter- 
national (  odifi^,  livre  4,  subd.  4,  fS  317, 
318;  HefTter,  Das  Europaische  Volkerrcicht, 
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1881,  §  78;  1  Martens,  French  Translation 
of  Leo,  p.  496;  1  Calvo,  Le  Droit  Interna- 
tional, p.  552;  Despagnet,  Droit  Inter- 
tional  Public.  3d  ed.  Paris,  1905.  p.  618, 
chap.  4,  siibdiv.  2,  §S  427,  428;  Bonfils,  3d 
ed.  Paris,  1901,  chap.  2,  §  607;  Hughes,  Ad 
miralty,  §§  108-111.  pp.  194-199. 

Where  a  decree  is  entered  in  which  cer- 
tain matters  arc  referred .  to  a  commission- 
er as  a  subordinate  judicial  officer,  and 
further  action  is  required  by  the  court  on 
the  coming  in  of  his  report,  no  appeal  can 
be  taken  except  from  the  final  decree  entered 
on  the  report. 

The  Palmyra,  10  Wheat.  602,  6  L.  ed.  376; 
Chace  v.  Vasquez,  11  Wheat.  429,  6  L.  ed. 
611;  Mordecai  v.  Lindsay,  19  How.  199, 
15  L.  ed.  624;  Beebe  v.  Uussell,  19  How. 
283,  285,  15  L.  ed.  668,  669;  Craighead  v. 
Wilson,  18  How.  199,  15  L.  ed.  332;  Key- 
stone Manganese  &  Iron  Co.  v.  Martin,  132 
U.  S.  91,  33  L.  ed.  275,  10  Sup.  Ct.  Rep.  32; 
Guarantee  Co.  of  N.  A.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  173  U.  S.  582,  43  L.  ed.  818. 
19  Sup.  Ct.  Rep.  551. 

Messrs.  William  G.  Choate  and  Ed- 
ward K.  Jones  argued  the  cause,  and,  with 
Mr.  Joseph  P.  Nolan,  filed  a  brief  for  re- 
spondent: 

A  decree  is  final  for  the  purpose  of  an  ap- 
peal, if  it  disposes  of  all  the  issues,  and  de- 
termines the  rights  of  the  parties  on  the 
merits,  and  leaves  nothing  to  be  done  but 
to  carry  the  decree  into  execution. 

Ray  V.  I^w,  3  Cranch,  179,  2  L.  ed.  404; 
Whiting  V.  Bank  of  United  States,  13  Pet. 
14,  10  L.  ed.  37 ;  Forgay  v.  Conrad,  6  How. 
201,  J 2  L.  ed.  404;  Thomson  v.  Dean  (Dean 
V.  Nelson)  7  Wall.  342,  19  L.  ed.  94;  St. 
Louis,  1.  M.  &  S.  R.  Co.  v.  Southern  Exp. 
Co.  108  U.  S.  24,  29,  27  L.  ed.  638,  639,  2 
Sup.  Ct.  Rep.  6;  Washington,  G.  &  A.  R. 
Co.  V.  Bradley  (Washington,  G.  &  A.  R.  Co. 
V.  Washington)  7  Wall.  575,  576,  19  L.  ed. 
274;  Bronson  v.  La  Crosse  k  M.  R.  Co.  2 
Black,  524,  531,  17  L.  ed.  359,  360;  First 
Nat.  Bank  v.  Shedd,  121  U.  S.  74,  84, 85,  30 
L.  ed.  877,  881,  7  Sup.  Ct.  Rep.  807;  Hill 
V.  Chicago  &  E.  R.  Co.  140  U.  S.  62,  35 
L.  ed.  331,  11  Sup.  Ct.  Rep.  690;  Hoffman 
V.  Knox,  1  C.  C.  A.  636,  8  U.  S.  App.  19,  50 
Fed.  489;  Winthrop  Iron  Co.  v.  Meeker, 
109  U.  S.  180,  184,  186,  27  L.  ed.  898-900, 
3  Sup.  Ct.  Rep.  Ill;  Bank  of  Lewisburg  v. 
Sheffey,  140  U.  S.  446,  36  L.  ed.  493,  11  Sup. 
Ct.  Rep.  756;  Potter  v.  Real,  2  C.  C.  A. 
60,  6  U.  S.  App.  49,  60  Fed.  863;  Long  v. 
Maxwell,  8  C.  C.  A.  410,  8  U.  S.  App.  484, 
69  Fed.  948;  East  Coast  Cedar  Co.  v.  Peo- 
ple's Bank,  49  C.  C.  A.  422,  111  Fed.  446; 
Sanders  v.  Bluefield  Waterworks  &  Improv. 
Co.  46  C.  C.  A.  476,  106  Fed.  690;  McGour- 
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key  V.  Toledo  &  O.  C.  R.  Co.  146  U.  S.  636, 
544,  36  L.  ed.  1079,  13  Sup.  Ct.  Rep.  170. 

A  decree  sustaining  the  petition  for  a 
limitation  of  liability  has  always  been  con- 
sidered and  treated  as  a  final  decree  for  the 
purposes  of  an  appeal,  irrespective  of  any 
further  proceedings  which  may  be  necessary 
to  distribute  the  fund. 

The  Annie  Faxon,  66  Fed.  581,  21  C.  0. 
A.  366,  44  U.  S.  App.  591,  75  Fed.  312;  Par- 
sons V.  Empire  Transp.  Co.  49  C.  C.  A. 
302,  111  Fed.  202;  Gleason  v.  Duffy,  64  C. 
C.  A.  100,  116  Fed.  298;  Butler  v.  Boston 
&  S.  S.  S.  Co.  130  U.  S.  527,  32  L.  ed. 
1017,  9  Sup.  Ct.  Rep.  612. 

The  limited  liability  legislation  was  sug- 
gested by  the  burning  of  the  steamboat  *'1jox- 
ington"  in  Long  Island  sound,  in  January, 
1840,  and  by  the  decision  of  this  court,  hold- 
ing the  owner  of  the  vessel  responnible  there- 
for, at  the  January  term,  1848. 

New  Jersey  Steam  Nav.  Co.  v.  Merchants* 
Bank,  6  How.  344,  12  L.  ed.  405. 

Decisions  by  this  court,  expounding  the 
meaning  and  application  of  the  statute,  put 
at  rest  objections  which  tend  to  narrow  rta 
scope. 

Norwich  &  N.  Y.  Transp.  Co.  v.  Wright,  13 
Wall.  104,  20  L.  ed.  686;  The  Benefactor 
(New  York  &  W.  S.  S.  Co.  v.  Mount)  103 
U.  S.  239,  26  L.  ed.  .351;  The  Scotland 
(National  Steam  Nav.  Co.  v.  Dyer)  105  U. 
S.  24,  26  L.  ed.  1001.  See  also  The  North 
Star  (Reynolds  v.  Vanderbilt)  106  U.  S. 
17,  27  L.  ed.  91,  1  Sup.  Ct.  Rep.  41;  Provi- 
dence  &  N.  Y.  S.  S.  Co.  y.  Hill  Mfg.  Co.  109 
U.  S.  578,  27  L.  ed.  1038,  3  Sup.  Ct.  Rep. 
379,  617;  The  City  of  Norwich  (Place  ▼. 
Norwich  &  N.  Y.  Transp.  Co.)  118  U.  8. 
468,  30  L.  ed.  134,  6  Sup.  Ct.  Rep.  1160; 
Butler  V.  Boston  &  S.  S.  S.  Co.  supra. 

By  the  maritime  law  the  shipowners'  lia- 
bility, from  time  immemorial,  for  loss  or 
damage  by  collision,  is  limited  to  the  value 
of  the  ship  and  freight  and  the  shipowners* 
interest  therein. 

Valin,  Com.  torn.  1,  p.  668;  3  Kent,  Com. 
§  218;  4  Phillimore,  International  Law,  2d 
ed.  628;  1  Valin,  Sur  L'ordonnance  de  U 
Marine,  2,  tit.  8,  art  2;  1  Cours  de  Droit, 
Comm.  Mar.  Boulay-Paty,  263-298;  Pardes- 
sus,  De  Droit  Commercial,  part  4,  tit.  2, 
chap.  3,  §  2;  Emerigon,  Cont.  a  la  Grasse, 
chap.  4,  §  11;  The  Rebecca,  1  Ware,  198, 
Fed.  Cas.  No.  11,619;  The  Phebe,  1  Ware, 
263,  Fed.  Cas.  No.  11,064;  The  Consolato 
del  Mare,  cap.  141;  The  Mary  Ann,  L.  R. 
1  Adm.  &  Eccl.  11;  1  Grotius,  De  Jure  Belli 
et  Pacis,  2,  chap.  11,  $  18;  Lloyd  v.  Guibert, 
L.  R.  1  Q.  B.  116,  6  Best  &  S.  100;  Bynk» 
Quest.  Jur.  Priv.  1,  IV.  chap.  20. 

The  teat  is  not  negligence,  but  privity  or 
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knowledge  of  the  shipowners  in  respect  to 
the  cause  of  the  loss. 

The  Republic,  9  C.  C.  A.  380,  20  U.  S. 
App.  661,  61  Fed.  109;  Parsons  v.  Empire 
Transp.  Co.  49  C.  C.  A.  302,  111  Fed.  208; 
Hill  Mfg.  Co.  V.  Providence  k  N.  Y.  S.  S. 
Co.  113  Mass.  495,  18  Am.  Rep.  527. 

The  word  "privity"  in  this  statute  implies 
something  more  than  knowledge, — some. par- 
ticipation or  actual  concurrence  on  the  part 
of  the  owner  with  respect  to  the  cause  of 
the  loss, — something  analogous  to  "privity" 
of  a  carrier  in  the  embezzlement  of  goods  by 
his  servant. 

Quinlan  v.  Pew,  6  C.  C.  A.  438,  6  U.  S. 
App.  382,  56  Fed.  117. 

It  would  be  unreasonable  to  hold  that  the 
petitioner  should  pay  over  as  freight  money, 
as  to  which  it  is  one  of  the  objects  of  the 
proceeding  to  determine  whether  or  not  it 
is  froi«2ht. 

The  Scotland  (National  Steam  Nav.  Co. 
V.  Dyer)  105  U.  S.  24.  34,  20  L.  ed.  1001, 
1004. 

It  is  the  French  law,  and  the  French  law 
only,  to  which  the  passengers  and  freighters 
on  the  ship  are  subject,  and  which  the  mas- 
ter is  justified  in  following. 

The  GaeUno  &  Maria,  L.  R.  7  Prob.  Div. 
146;  Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  127; 
The  Scotia  (Scars  v.  The  Scotia)  14  Wall. 
170,  184,  20  L.  od.  822,  824;  The  Brlgen- 
land  (The  Belgenland  v.  Jensen)  114  U.  S. 
355,  370,  29  L.  ed.  152,  157,  5  Sup.  Ct.  Rep. 
860. 

For  the  purposes  of  this  case,  and  in  a 
legal  sense,  both  parties — the  shipper  and 
the  ship — are  of  the  same  nation. 

1  Sir  Lionel  Jenkins'  Works,  p.  91;  Reg. 
▼.  Anderson.  L.  K.   1   C.  C.   101. 

The  findin«;  of  the  district  judge  that  the 
petitioner  was  entitled  to  a  limitation  of  lia- 
bility, concurred  in  by  the  circuit  court  of 
ap])eals,  will  not,  under  the  rulin<:s  of  this 
court,  be  disturbed,  inasmuch  as  the  same 
involves  essentially  a  question  of  fact. 

Compania  de  Navigacion  v.  Brauer,  168 
U.  S.  104,  42  L.  ed.  398,  18  Sup.  Ct.  Rep. 
12;  Stuart  v.  Hayden,  169  U.  S.  1,  42  L.  ed. 
639.  18  Sup.  Ct.  Rep.  274;  Baker  v.  Cum- 
mings,  169  U.  S.  189,  42  L.  ed.  711,  18  Sup. 
Ct.Rep.  367;  The  Carib  Prince (Wuppermann 
V.  The  Carib  Prince)  170  U.  S.  655,  42  L. 
ed.  1181,  18  Sup.  Ct.  Rep.  753;  Morewood 
v.  Knequist,  23  How.  491,  16  L.  ed.  516; 
The  Conqueror,  166  U.  S.  110,  136,  41  L.  ed. 
937.  948,  17  Sup.  Ct.  Rep.  510;  Illinois  v. 
Illinois  C.  R.  Co.  184  U.  S.  77.  98,  46  L. 
ed.  440,  449,  22  Sup.  Ct.  Rep.  300;  Towson 
▼.  Moore.  173  U.  S.  17,  24,  43  L.  ed.  597, 
600,  19  Sup.  Ct.  Rep.  332. 

The  words  "freight  for  the  voyage,"  in 
§  4284,  should  be  construed  to  mean  the 


freight  for  the  voyage  upon  which  the  lost 
occurred;  the  word  "voyage,"  as  used  in 
the  statute  and  rule,  having  the  meaning 
recognized  in  common  parlance. 

Barker  v.  M'Andrew,  18  C.  B.  N.  S.  774; 
Valente  v.  Oibbs.  6  C.  B.  N.  S.  284;  Norwicn 
&  X.  Y.  Transp.  Co.  v.  Wright,  13  Wall.  104. 
Ill,  20  L.  ed.  585;  The  Alpena,  10  BisH.  436. 
8  Fed.  280 ;  Gokey  v.  Fort,  44  Fed.  364 ;  The 
Rose  Culkin,  52  Fed.  328;  The  U.  S.  Grant. 
45  Fed.  642;  The  Doris  Eckhoff,  30  Fed. 
140;  The  Mary  Adelaide  Randall,  93  Fed. 
222;   The  Giles  Loring.  48  Fed.  472. 

The  term  "|)ending  freight"  has  been  gen- 
erally used  in  the  ruses  in  the  sense  of 
freight  to  l)e  earned  by  the  carriage  of  the 
Hpecilic  goods  or  passen^i^crs  on  board  the 
vesMel  at  the  tin:e  of  the  loss. 

The  City  of  Norwich  (Place  v.  Norwich 
k  N.  Y.  Transp.  Co.)  118  U.  S.  468.  30  L. 
ed.  134.  6  Sup.  Ct.  Rep.  11.50;  The  Main  v. 
Williams,  152  U.  S.  122.  38  L.  ed.  381,  14 
Sup.  (t.  Rep.  480;  The  Abbie  C.  Stubbs. 
28  F<'d.  720. 

Whatever  doubt  there  may  be  in  respect 
to  the  enforcement  of  a  liability  under  the 
French  law  in  any  court,  state  or  Federal, 
common  law  or  admiraltv.  in  this  country, 
there  is  no  doubt  that  the  nature,  extent, 
and  conditions  of  the  liability,  wherever  en- 
forceal)le,  must  be  determined  by  the  law  of 
France,  and  not  by  the  law  of  the  country 
in  which  the  liability  is  sought  to  be  en- 
forced. 

Herrick  v.  Minneapolis  &  St.  L.  R.  Co. 
31  Minn.  11,  47  Am.  Rep.  771,  16  N.  W. 
413;  Northern  P.  R.  Co.  v.  Babcock.  154 
U.  S.  190,  197,  38  L.  ed.  958.  960,  14  Sup. 
Ct.  Rep.  978:  The  Harrisburg  (The  Harris- 
burg  V.  Riekards)  119  U.  S.  199,  214.  30 
L.  ed.  358,  362,  7  Sup.  Ct.  Rep.  140;  Slater 
V.  Mexican  Nat.  R.  Co.  194  U.  S.  120,  126, 
48  L.  etl.  900.  902,  24  Sup.  Ct.  Rep.  581. 

^fr.  Justice  White  delivered  the  opinion 
of  the  court: 

On  July  4,  1898,  in  the  Atlantic  ocean, 
about  60  miles  off  Sable  island,  as  the  re- 
sult of  a  collision  between  the  British  ship 
OomartyHhire  and  the  French  steamship 
J  A  Bourgogne,  bound  from  New  York  to 
Havre,  I^  Bourgogne  was  hopelessly  in- 
jured, sank  in  a  short  time,  and  most  of 
her  passengers,  her  captain,  other  principal 
officers,  and  many  of  the  crew,  went  down 
with  the  ship.  Numerous  suits  in  admiralty 
and  actions  at  law  were  brought  in  various 
Federal  and  state  courts  against  La  Bour- 
gogne, or  her  owners,  to  recover  damages  for 
loss  of  life,  loss  of  baggage,  and  other  per- 
sonal effects.  These  claims  aggregated  a 
very  large  sum.  In  May,  1900,  La  Com- 
pagnie  Generale  TransatUntique,  a  French 
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corporation,  the  owner  of  La  Bourgogne,  pe- 
titioned   the   United   States   district   court 
for  the  southern  district  of  New  York,  seek- 
ing to  obtain  the  benefit  of  the  laws  of  the 
United  States  limiting  the  liability  of  ship- 
owners.    It  was  averred  that  the  collision 
was  caused  solely  by  the  fault  of  the  Cro- 
martyshire, but,  even  if  there  was  fault  on 
the  part  of  La  Bourgogne,  it  was  without 
the  privity  or  knowledge  of  the  company. 
104] The  interest  of  *the  company  in  the  steam- 
ship and  her  pending  freight  was  alleged 
to  be  only  about  $100,  the  value  of  articles 
saved  from  the  wreck.    A  list  of  the  pending 
suits  was  annexed.     It  was  prayed  that  a 
trustee  be  appointed,  to  whom  the  interest 
of  the  company  in  the  steamship  and  her 
pending   freight   might   be   transferred.      A 
monition  warning  all  persons  having  claims 
by  rrason  of  the  collision  to  prove  the  same, 
within  a  time  to  be   fixed,  was  asked,  as 
also   that  a  commissioner  be  appointed  to 
take  such  proof,  and  that  the  prosecution  of 
all  other  actions  because  of  the  collision  be 
restrained.     Finally,  it  was  prayed  that  the 
company  be  decreed  not  to  be  liable  for  the 
loss  of  La  Bourgogne,  or,  if  responsible,  its 
liability,   in   conformity  to  the  statute,   be 
limited  to  the  property  surrendered. 

The  court  directed  the  company  to  trans- 
fer to  a  named  trustee  its  interest  in  the 
steamship  and  her  pending  freight,  and,  fol- 
lowing this  order,  a  formal  transfer  was 
executed.  There  were,  however,  actually  sur- 
rendered to  the  trustee  only  certain  life- 
boats and  life  rafts.  A  monition  and  a 
preliminary  injunction  were  ordered,  and 
a  commissioner  was  named  to  take  proof  of 
claims  within  a  time  fixed.  In  conformity 
with  a  rule  of  the  court  relating  to  the  pro- 
cedure to  limit  liability,  which  is  in  the 
margin,t  the  commissioner  in  a  short  while 
I06]*reported  that  claims  aggregating  more  than  | 


$2,000,000  had  been  presented.  Most  were 
for  losses  occasioned  by  death,  and  the 
others  were  for  personal  injuries  and  for 
loss  of  baggage  or  other  personal  effects. 
Disregarding  the  technical  attitude  of  the 
parties  on  this  record,  we  shall  speak  of 
La  Compagnie  Generale  Transatlantique, 
owner  of  La  Bourgogne,  as  the  petitioner 
and  the  adverse  parties  as  claimants. 

Without  stating  details,  it  sufiices  to  say 
that  the  petitioner  challenged  the  validity 
and  amount  of  the  claims   reported.     The 
claimants  traversed  the  petition  for  limita- 
tion of  liability,  charging  that  the  collision 
had  been  solely  caused  by  the  fault  of  La 
Bourgogne  in  going  at  an  immoderate  rate 
of   speed    in   a   dense   fog,    and    that    such 
fault  was  with  the  privity  and  knowledge 
of  the  petitioner.    This  latter  was  based  on 
averments    that    the    petitioner    had    negli- 
gently failed  to  make  and  enforce  adequate 
regulations   to    prevent   its   steamers   being 
run  at  an  innnodrrate  speed  in  a  fug,  that 
it   had    knowledge   that   its   steamers    were 
habitually  so  run,  and  because  La  Bourgogne 
was  not  fully  manned  and  equipped  as  re- 
quired by  law,  had  no  watertight  bulkheads, 
and  was  not  furnished  with  boats  or  proper 
disengaging  apparatus,  as  required  by  the 
laws  of  the  United  States.     It  was  further 
charged  that  the  petitioner  was  not  entitled 
to  a  limitation  of  liability,  because  it  had 
not  actually  surrendered  the  freight  pend- 
ing,  and   besides  had  not   surrendered   the 
sum  of  a  subsidy  given  by  the  French  govern- 
ment for  carrying  the  mails  and  for  other 
services. 

Pending  action  upon  the  report,  the  case 
proceeded  as  to  the  general  questions  of 
fault  for  the  collision  and  the  right  to  a 
limitation  of  liability.  During  the  proceed- 
ings, in  answer  *to  interrogatories  propound-[10t] 
ed   on  behalf  of  certain  of  the   claimants, 


tRule  No.  78  of  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York: 

"Proof  of  claims  presented  to  the  com- 
missioner shall  be  made  by  or  before  the 
return  day  of  the  monition  by  affidavit 
specifying  the  nature,  grounds,  and  amount 
thereof,  the  particular  dates  on  which  the 
same  accrued,  and  what,  if  any,  credits 
were  given  thereon,  and  what  payments,  if 
any,  nave  been  made  on  account;  with  a 
bill  of  particulars  giving  the  reSDectivt 
dates  and  amounts,  if  the  same  consists  of 
several  different  items.  Such  proof  shall  be 
deemed  sufficient,  unless,  witnin  lAve  days 
after  the  return  day  of  the  monition^  or 
after  interlocutory  decree  in  case  of  issue 
joined  by  answer  to  the  petition,  or  within 
such  further  time  as  may  be  granted  by 
tbe  court,  the  allowance  of  the  claim  shall  1 
ftS  Ii.  ed. 


be  objected  to  by  the  petitioner  or  by  some 
other  creditor  filing  a  claim,  who  shall  give 
notice  in  writing  of  such  objection  to  the 
commissioner  and  to  the  proctors  of  the 
claim  objected  to,  if  any.  Any  claim  so 
objected  to  must  be  established  by  further 
legal  prima  facie  proof  on  notice  to  the 
objecting  party,  as  in  ordinary  cases;  but 
any  creditor  desiring  to  contest  the  same 
Upon  any  specific  defense  must,  with  this 
notice  of  objection,  or  subsequently,  if  al- 
lowed by  the  commissioner  or  the  court, 
state  such  defense,  or  be  precluded  from  giv- 
ing evidence  thereof;  and  the  unsuccessful 
party  to  such  contest  may  be  charged  with 
the  costs  thereof.  The  commissioner  shall, 
on  the  return  day  of  the  monition,  file  in 
open  court  a  list  of  all  claims  presented  to 
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the  petitioner  admitted  that  it  had  received 
the  following  sums: 

From    tbe    French    coTem- 

iDont  for  the  carriage  of 

mails,  etc.,  between  IlaTre 

and     New     York     during 

thr  year  1808.  being  for 

fiftytwo     tripH     between 

Havre     and     New     York, 

going  and   returning 5,473,400.00  francn 

For   paBitagc   monev   on   the 

lust   trip    from    llavre  to 

New   York 44.480.70       " 

For  freight  collected  on  the 

same  tuiillug 14,088.95       '* 

For    pasHU;;e    on     the    trip 

from  New  York  to  llavre, 

in    which    I A    Bourgogue 

was    loiit 100,703.08 

For    freight    on    the    same 

sailing    12,716.43 

The  trustee  named  by  the  court  thereupon 
demanded  the  actual  surrender  of  one  fifty- 
second  part  of  the  annual  subsidy  and  all 
the  freight  and  pavsjigc  money  above  re- 
ferred to.  The  petitioner  refusing  to  comply, 
in  April,  1901,  the  trustee  and  some  of  the 
claimants  asked  an  order  directing  the  pay- 
ment of  said  amounts  with  interest  from  the 
date  of  the  collision.  On  May  11,  1901,  the 
court  declined  to  mnke  the  order,  and  re- 
served the  matter  for  further  consideration. 

In  the  autumn  following,  in  October,  1901, 
the  case  came  on  for  trial  before  Townsend, 
District  Judge.  After  taking  testimony  in 
open  court  for  several  daj's  an  order  was  en- 
tered, directing  that  any  further  testimony 
be  taken  out  of  court.  This  being  done, 
the  case  in  its  then  stage  was  heard.  The 
eourt  (Townsend,  District  Judge)  expressed 
its  opinion  as  to  fault  for  the  collision,  as 
to  whether  an  adequate  surrender  had  been 
made  of  the  interest  of  the  petitioner  in 
the  steamship  and  her  pending  freight,  as 
to  whether  the  petitioner  was  entitled  to  a 
limitation  of  its  liability,  and  as  to  wheth- 
er claims  resulting  from  loss  of  life  were, 
under  any  circumstances,  entitled  to  be  es- 
tablished against  the  fund.  No  opinion  was 
expressed  as  to  the  legal  merit  of  or  the 
'107]amount  of  the  other  'claims  against  the  fund. 
The  conclusions  of  the  court  were  thus  by 
it  summed  up  (117  Fed.  261)  : 

First,  that  the  prayer  for  limitation 
should  be  granted;  second,  that  claims  for 
loss  of  life  should  be  excluded  from  con- 
sideration in  this  proceeding;  third,  that 
the  Bourgogne  was  to  blame  for  the  col- 
lision; fourth,  that  claims  other  than  those 
for  loss  of  life  be  referred  to  the  commis- 
sioner "to  take  testimony  as  to  the  amount 
of  such  claims,  and  report  the  same  to  this 
court,  together  with  his  opinion,  with  all 
eonvenieiit  speed  ;*'  fifth,  that  the  petitioner 
has  duly  surrendered  its  interest  in  the 
Bourgogne  and  her  pending  freight  by  the 
transfer  made  to  the  trustee,  and  that  the 
^alue  of  such  interest  extends  no  further 
030 


than    the    value   of   the    lifeboats   and    life 
rafts. 

A  decree  was  entered  conformably  to  these 
views.  A  few  weeks  thereafter  the  court 
I)ermitted  the  S.  S.  White  Dental  Company 
to  file  a  claim  for  the  value  of  certain  mer- 
chandise shipped  under  a  bill  of  lading,  al- 
leged to  be  of  the  value  of  $17,108.40. 

The  commissioner  heard  testimonv  con- 
cerning  the  validity  and  the  amount  of  thA 
respective  claims.  On  May  9,  1904,  the  com- 
missioner filed  his  report.  The  claim  of  the 
S.  S.  White  Dental  Company  was  disallowed 
on  the  ground  that  La  Bourgogne  was  in 
all  respects  seaworthy  at  the  time  of  her 
sailing  on  the  voyage  on  which  she  was  lost» 
and  that,  in  consequence  of  the  provisions  of 
the  Harter  act,  the  claim  in  question  being 
for  merchandise  shipped  as  freight  under  a 
bill  of  lading,  no  recovery  could  be  had. 
The  remaining  claims,  noted  in  the  margin,! 
were  allowed  upon  the  theory  that  recovery 
might  be  had  as  for  baggage  lost  by  the 
sinking  of  the  steamship.  *In  thus  decidingfifS^ 
the  commissioner  followed  the  rulincr  of  the 
circuit  court  of  appeals  for  the  second  cir- 
cuit made  in  The  Kensington,  36  C.  C.  A. 
533.  94  Fed.  885,  in  which  it  was  held  that 
the  exemption  from  liability  conferred  by 
the  Harter  act  did  not  embrace  baggage 
when  not  shipped  as  cargo.  Obviously,  also, 
the  commissioner  was  of  the  opinion,  for 
like  reasons,  that  Rev.  SUt.  |  4281,  U.  S. 
Comp.  Stat.  1001.  p.  2942,— exempting  a 
master  and  the  owner  of  a  vessel  from  liabil- 
ity for  the  value  of  precious  metals,  jewelry, 
etc.,  unless  written  notice  of  the  chanicter 
of  such  articles  be  given  and  the  same  be 
entered  on  a  bill  of  lading, — was  also  in- 
applicable.    The   petitioner  excepted   to  so 

tTo  Pauline  Henuy,  as  administratrix  of 
Juliette  Cicot,  deceased,  $2,802,  for  loss  of 
money  and  personal  effects. 

To  Henry  Hyer  Knowles.  as  administrator 
of  Gertrude  Lai  la  Rookh  Knowles,  deceased, 
$2,000,  for  loss  of  personal  effects. 

To  William  C.  Perry,  as  administrator  of 
Kate  M.  Perry,  deceased,  $5,277.50,  for  loss 
of  money  and  personal  effects. 

To  William  C.  Perry,  as  administrator  of 
Florence  Perry,  deceased,  $1,050,  for  loss 
of  money  and  personal  effects. 

To  WMlliam  C.  Perry,  as  administrator  of 
Sadie  Perry,  deceased,  $1,050,  for  loss  of 
money  and  personal  effects. 

To  John  Perry,  as  next  of  kin  of  Kath- 
erine  Perry  and  Albert  Perry,  deceased, 
$350,  for  loss  of  personal  effects. 

To  Lewis  Delfonti,  $432,  for  loss  of  per- 
sonal effects  and  for  damages  for  personal 
injuries. 

To  Henri  Cirri,  $1,018,  for  loss  of  per- 
sonal effects  and  as  damages  for  personal 
injuries. 

To  George  Deslions,  $25,000  for  loss  of 
property  as  baggage. 
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much  of  the  report  as  allowed  the  claims, 
and  the  S.  S.  White  Dental  Company  ex- 
cepted to  the  disallowance  of  its  claim. 
These  exceptions  were  overruled,  and  the  re- 
port was  confirmed. 

In  July,  1904,  a  decree  was  signed  by 
District  Jud^  Thomas.  It  was  adjudged 
that  all  claims  favorably  reported  ujion 
should  be  paid  out  of  the  fimd;  and,  con- 
formably to  this  conclusion,  a  specific  de- 
cree in  favor  of  eaich  of  the  claimants  was 
awarded,  with  interest  from  the  date  of 
the  collision  to  the  date  of  tlie  decree.  The 
adverse  action  of  th?  commissioner  upon  the 
claim  of  the  S.  S.  While  Dtuital  Company 
was  affirmed.  Givin«»  elFect  to  the  previous 
ruling  made  by  Judpfe  Townsend,  it  was  a«l- 
judged  "That  all  claims  winch  have  I);hm! 
liled  in  this  proceeding  on  behalf  of  per- 
sons for  dama,t>es  for  npgli;,'iMi(*e  ro«sultiiig  in 
loss  of  life  caused  hv  said  collision  be,  and 
the  same  are  hereby,  disallowed  and  ex- 
cluded from  the  consideration  of  the  com- 
missionor  in  this  proceeding.** 

On   the  main   issues. — that    is.   the   fault 
100]of  La  Bourgogne,  'the  right  of  the  p(?tition- 
er    to    a    limitation    of    liability,    and    the 
amount  of  the  pending  freight, — it  was  de- 
creed as  follows: 

"That  the  steamer  La  Bourgogne  .  .  . 
was  in  fault  and  to  blame  in  reference  to 
the  collision  in  question,  in  that  she  was 
proceeding  at  an  immoderate  rate  of  spee<l 
in  a  fog,  contrary  to  law,  and  that  the 
petitioner,  the  Compagnie  Generale  Trans- 
atlantique,  is  liable  for  the  damages  caused 
by  the  said  collision  to  each  of  the  claim- 
ants whose  claims  have  been  reported  upon 
[and  which  have  been]  confirmed 
in  the  amounts  so  reported." 

It  was  further  recited  in  the  decree: 
"That  the  petitioner  is  entitled  to  limit 
its  liability  for  such  damages  as  are  decreed 
a«  aforesaid  to  the  amount  of  the  value  of  the 
said  steamer  and  her  freight  for  the  voyage, 
and  that  there  is  not  to  be  included  as  going 
to  make  up  said  amount  either  the  freight 
or  passenger  money  received  by  the  petition- 
er for  the  trip  of  said  steamer  La  Bourgogne 
from  Havre  to  New  York,  or  for  the  trip 
from  New  York  to  Havre,  during  which 
voyage  said  collision  occurred,  or  the  amount 
of  the  money  paid  to  the  petitioner  by  the 
government  of  France,  under  the  contract 
proved  between  the  petitioner  and  said  gov- 
ernment for  the  voyage  on  which  the  Bour- 
gogne was  lost." 

The  costs  incurred  in  determining  whether 
the  petitioner  was  at  fault  were  given  to 
the  claimants,  while  the  costs  incurred  in 
determining  whether  the  petitioner  was  en- 
titled to  a  limitation  of  liability  were  award- 
ed to  it  and  made  "payable,  primarily,  out 
of  any  fund  herein  that  is  or  may  come  into 
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'  the  hands  of  the  trustee."  Tlic  prosecution 
of  other  actions  and  suits  was  perpetually 
enjoined.  The  following  indorsmu'nt  was 
made  on  the  back  of  the  decree: 

"(Indorsed.) — Final  decree. — This  decree 
substantially  follows  the  practice  of  b«>th 
the  eastern  and  soutlu'rn  districts  of  Xew 
York  as  regards  the  (luestion  of  an  inter- 
locutory judgment,  and  is  in  other  nvspects 
deemed  correct.— E.  B.  T.,  T.  S.  .1.'' 

Those  whoso  claims  were  allowed  appealed 
from  so  much  *of  the  decree  as  granted  the  [110'] 
limitation  of  liability,  and  ns  determined  the 
quantum  of  pending;  freight  to  be  surren- 
dered. The  S.  S.  White  Dental  Company 
and  various  death  claimants  app<»aled  from 
the  disallowance  of  their  claims.  The  ]>eti- 
ti<mer  also  appealed  from  so  much  of  the 
decree  as  ludd  La  B(»urgogne  at  fault  and 
allowed  recovery  in  favor  of  the  various 
claimants. 

These  two  classis  of  appeals  were  heard 
separately  in  the  circuit  c<iurt  of  appeals. 
Those  of  the  claimants  were  decided  on  .June 
2.'{,  1905.  Before  passing  on  the  merits,  the 
court  was  reipiired  to  consider  a  nmtion  to 
dismiss,  made  by  the  ))etitioner  on  the 
ground  that  the  elainuints  had  not  ap- 
pealed within  the  statuttirv  time.  Tlii.'.  was 
based  on  the  contention  that  the  final  de- 
cree was  not  that  entered  by  .Juc|«,'e  Thomas 
in  1904,  from  which  the  appeals  wm-  taken, 
but  the  one  entered  by  Juilge  Townseml  in 
1902.  The  court  held  that  Judge  Townsend's 
decree  of  1902  was  but  interlocutory,  and 
that  of  Judge  Thomas  was  final. 

On  the  merits,  it  was  decided  that  it  had 
been  rightly  held  that  La  Bourgogne  was 
in  fault  for  going  at  an  immoderate  8])eed 
in  a  fog.  but  that  such  fault  was  not  com- 
mitted with  the  privity  or  knowledge  of  the 
petitioner.  In  these  respects,  therefore,  the 
decree  below  was  affirmed.  As  the  Cromarty- 
shire was  not  present,  the  court  expressly 
refrained  from  stating  any  opinion  as  to 
any  concurring  fault  on  her  part,  remarking 
that  her  presence  was  not  neeesxary,  as,  with 
the  allowance  of  death  claims,  even  one 
half  of  the  damage  found  in  this  proceeding 
wouhl  greatly  exceed  the  sum  transferred  to 
the  trustee  in  limitation  of  liability.  It  was 
further  decided  that  the  court  below  was 
right  in  rejecting  the  claim  of  the  S.  S. 
White  Dental  Company.  It  was  held,  how- 
ever, that  the  court  erred  in  excluding  the 
claims  for  damage  caused  by  loss  of  life, 
and  therefore  it  was  ordered  that  proof  as 
to  their  amount  should  be  taken,  to  the  end 
that  they  might  participate  in  the  fund. 
On  the  question  of  pending  freight  it  was 
decided  that  the  court  below  had  correct- 
ly held  that  no  part  of  the  *freight  and  pa8-[lll] 
sage  money  collected  for  the  sailing  from 
Havre  to  New  Y^'ork,  or  of  the  subvention 
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paid  by  the  French  government,  should 
be  surrendered  as  freight  pending,  yet 
that  error  had  been  committed  in  de- 
ciding that  the  freight  and  passage  money 
collected  for  the  sailing  from  New  York 
to  Havre  should  not  be  paid  over  as  a  part 
of  the  pending  freight.  71  C.  C.  A.  480, 130 
Fed.  433. 

On  December  14,  1005,  the  appeal  on  be- 
half of  the  petitioner,  in  so  far  as  not  al- 
ready passed  upon,  came  on  for  hearin*;. 
The  claimants  objected  to  the  hearing  be- 
cause the  petitioner  had  not  actually  paid 
over  to  the  trustee  the  sum  of  the  freight 
and  passage  money  for  the  last  sailing  from 
New  York  to  Havre,  which  the  court  had 
held  to  be  pending  freight,  to  be  surren- 
dered under  the  law  for  limitation  of  lia- 
bility. The  court,  without  referring  to  the 
subject,  passed  upon  the  appeal.  In  dis- 
posing of  the  merits,  while  observing  that, 
in  view  of  the  large  amount  of  the  death 
claims  which  the  claimants  were  at  liberty 
to  establish  as  a  result  of  the  previous  de- 
cision, the  petitioner  was  really  without  any 
substantial  interest  to  dispute  the  correct- 
ness of  the  awards  in  favor  of  the  various 
claimants,  nevertheless,  in  consequence  of 
the  possibility  that  its  ruling  on  that  sub- 
ject might  not  be  final,  the  court  consid- 
ered the  various  awards,  and  decided  that 
no  error  had  been  committed  in  respect  to 
any  of  them,  Wallace,  Circuit  Judge,  dis- 
senting, however,  as  to  the  allowance  made 
to  the  claimant  Deslions  7$  C.  C.  A.  647, 
144  Fed.  781. 

As  the  case  is  before  us  not  only  because 
of  the  allowance  of  a  writ  of  certiorari  ap- 
plied for  by  the  claimants,  but  also  on  a 
cross  writ,  asked  on  behalf  of  the  petitioner, 
all  the  questions  presented  by  the  record  are 
open,  and,  as  far  as  they  are  essential,  must 
be  disposed  of.  Primarily,  the  question  im- 
pliedly passed  upon  by  the  circuit  court  of 
appeals,  concerning  the  timely  taking  of  the 
appeals  to  that  court,  requires  attention. 
To  dispose  of  the  subject  we  must  decide 
whether  the  decree  entered  by  Judge  Town- 
send  in  1002  or  that  entered  by  Judge  Thom- 
as in  1004  was  the  final  decree. 
[112]  *The  authorities  concerning  the  distinction 
between  interlocutory  and  final  decrees  were 
cited  in  the  opinion  in  Keystone  Manganese 
k  Iron  Co.  v.  Martin,  132  U.  S.  01,  33  L.  ed. 
275,  10  Sup.  Ct.  Rep.  32,  and  the  subject 
was  fully  reviewed  in  McGourkey  v.  Toledo 
ft  O.  C.  R.  Co.  146  U.  S.  536,  36  L.  ed.  1070, 
13  Sup.  Ct.  Rep.  170.  The  rule  announced  in 
these  cases,  for  determining  whether,  for 
the  purposes  of  an  appeal,  a  decree  is  final, 
is,  in  brief,  whether  the  decree  disposes 
of  the  entire  controversy  between  the  par- 
ties; and  illustrations  of  the  application  of 
the  rule  are  found  in  the  late  cases  of 
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Clark  V.  Roller,  100  U.  S.  541,  546,  50  L. 
ed.  300,  302,  26  Sup.  Ct.  Rep.  141,  and  Ex 
parte  National  Enameling  &  Stamping  Co. 
201  U.  S.  156,  50  L.  ed.  707,  26  Sup.  Ct.  Rep. 
404.  Now,  the  case  in  the  trial  court  primari- 
ly involved  the  right  to  a  limitation  of  liabil- 
ity. The  case  further  involved  the  nature 
and  amount  of  the  claims  which  were  to  be 
allowed  against  the  fund.  When  the  pro- 
ceedings were  commenced,  all  the  questions 
concerned  in  this  latter  subject  were  referred 
to  a  commissioner,  to  receive  formal  proof 
and  make  report.  When  the  commissioner 
reported  the  aggregate  amount  of  the  claims, 
objections  were  filed  on  behalf  of  the  peti- 
tioner. No  action,  however,  was  immediate- 
ly taken  by  the  court  on  these  objections,  but 
the  case  proceeded  as  to  the  right  to  a  limi- 
tation of  liability.  When  that  subject  was 
ready  for  action,  it  was  impossible  to  final- 
ly dispose  of  the  case  as  an  entirety  by  pass- 
ing upon  the  contests  which  had  arisen  con- 
cerning the  claims,  because  no  other  than 
formal  proof  in  regard  thereto  had  been 
made.  Under  those  circumstances  the  court, 
for  the  purpose  of  furtherim^  the  progress 
of  the  cause,  so  that  a  final  decree  might 
be  reached  with  reasonable  celerity,  passed 
upon  the  questions  which  were  ri]x:  for  its 
action;  that  is,  whether  the  petitioner  was 
entitled  to  the  limitation  of  liability  and  the 
sum  of  the  pending  freight.  It  also  passed 
upon  the  claims  for  loss  of  life,  because  it 
was  deemed  that  their  generic  character  ren- 
dered it  impossible  to  prove  them  against 
the  fund.  All  questions  concerning  the  other 
claims,  both  as  to  law  and  fact,  were  re- 
mitted for  proof  as  an  essential  prelude  to 
a  final  decree.  Under  these  conditions  the 
case,  we  think,  may  be  likened  to  one  where 
a  decree  of  foreclosure  is  entered  •concern-[llS.' 
ing  the  sale  of  mortgaged  property,  but 
without  a  determination  as  to  the  amount 
due  by  the  mortgage  debtor;  in  which  case, 
as  pointed  out  in  Keystone  Manganese  ft  Iron 
Co.  V.  Martin,  supra,  referring  to  the  case  of 
Ray  V.  Law,  3  Cranch,  170,  2  L.  ed.  404, 
the  decree  of  foreclosure  would  be  but  inter- 
locutory, and  not  susceptible  of  being  ap- 
pealed from  as  a  final  decree.  Besides,  as 
pointed  out  in  the  McGourkey  Case,  if  the 
court  below  has  treated  a  decree  as  inter- 
locutory, and  there  is  doubt  on  the  subject, 
that  doubt  should  be  resolved  in  favor  of  the 
correctness  of  the  conceptions  of  the  lower 
court.  It  may  not  be  doubted,  on  the  very 
face  of  the  decree  of  1002,  especially  in  view 
of  the  indorsement  made  upon  the  final 
decree  by  Judge  Thomas,  that  it  was  con- 
sidered both  by  Judge  Townsend  and  Judge 
Thomas,  that  the  decree  of  1002  was  merely 
interlocutory.  And  such  was,  undoubtedly, 
the  contemporaneous  view  taken  bj  all  the 
parties,  since,  except  bj  an  inadvertent  no- 
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tice  of  appeal  given  by  the  clerk  of  a  proctor 
for  several  claimants,  no  appeal  was  taken 
from  the  decree  of  1002,  while  all  parties 
treated  the  decree  of  1904  as  the  final  de- 
cree, and  appealed  therefrom. 

We  are  thus  brought  to  the  merits  of  the 
case,  and  shall  consider  separately  the  vari- 
ous contentions. 

1.  Was  La  Bourgogne  at  fault  for  the  col- 
lision f  For  the  reasons  which  caused  the 
circuit  court  of  appeals  to  decline  to  con- 
sider whether  there  was  fault  on  the  part 
of  the  Cromartyshire,  we  put  that  question 
out  of  view.  The  district  court,  after  a 
careful  review  of  the  evidence,  found  that, 
although  the  navigation  of  La  Bourgogne 
was  in  other  respects  faultless,  that  naviga- 
tion was  clearly  negligent,  because  there  was 
a  failure  to  moderate  her  speed  in  the  dense 
fog  which  prevailed  at  the  time  of  the  col- 
lision, which  undue  speed  was  the  sole  cause 
of  the  collision,  it  being  found  that  there  was 
no  fault  on  the  part  of  the  Cromartyshire. 
The  court  found,  after  making  all  possible 
allowances,  that  the  steamship  must  have 
been  running  at  about  10  knots  an  hour 
when  she  was  struck  by  the  Cromartyshire. 
While  not  considering  whether  there  was 
11 4] 'fault  on  the  part  of  the  Cromartyshire,  the 
circuit  court  of  appeals  concurred  in  the 
finding  of  the  district  court  as  to  fault  on 
the  part  of  La  Bourgogne,  because  of  her 
immoderate  speed.  On  this  subject  the  court 
said: 

"A  nareful  examination  of  all  the  testi- 
mony produced  here  has  satisfied  us  that, 
although  there  may  have  been  a  reduction, 
she  was  certainly  not  going  any  slower,  and 
probably  was  going  faster,  than  10  knots. 
It  is  unnecessary  to  rehearse  the  evidence. 
The  statement  in  the  opinion  below  is  suffi- 
cient indication  of  the  grounds  for  this  con- 
clusion. The  character  and  extent  of  the 
wound  received  by  the  Bourgogne  are  sug- 
gestive of  a  high  speed  on  her  part.  Un- 
doubtedly the  fog  was  exceedingly  dense; 
that  fact  is  uncontradicted ;  and  the  steamer 
had  not  'reduced  her  speed  to  such  a  rate 
as  would  enable  her  to  stop  in  time  to  avoid 
collision  after  an  approaching  vessel  came  in 
sight,  provided  such  approaching  vessel 
were  herself  going  at  the  moderate  speed  re- 
quired by  law.'  The  Chattahoochee,  173 
U.  S.  640,  43  L.  ed.  801,  19  Sup.  Ct.  Rep. 
401 .  We  are  emphatically  of  the  opinion  that 
such  a  speed  under  the  circumstances  was 
excessive;  and  since  it  probably  prevented 
an  earlier  foghorn  blast  being  heard  from 
the  Cromartyshire,  it  cannot  be  held  not 
to  have  been  a  proximate  cause  of  the  coUi- 
■ion."     [71  C.  C.  A.  495,  139  Fed.  439.] 

We  may  not  disturb  the  concurrent  find- 
ings of  both  the  courts  below  as  to  the  den- 
sity of  the  fog  and  the  rate  of  speed  of  the 
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steamship  at  the  time  of  the  collision,  unless 
we  are  of  opinion  that  those  findings  were 
so  unwarranted  by  the  evidence  as  clearly 
to  be  erroneous.  The  Carib  Prince  (Wup- 
permann  v.  The  Carib  Prince)  170  U.  S. 
658,  42  L.  ed.  1185,  18  Sup.  Ct.  Rep.  753; 
The  Wildcroft  (W.  J.  McCahan  Sugar  Ref. 
Co.  V.  The  Wildcroft)  201  U.  S.  387,  60  L. 
ed.  796,  26  Sup.  Ct.  Rep.  467.  As  our  exam- 
ination of  the  record  does  not  enable  us  to 
reach  such  a  conclusion,  we  accept  the  find- 
ings below  as  to  fog  and  speed  for  the  pur- 
pose of  determining  the  question  of  fault 
of  the  steamship.  That,  upon  the  facts 
found,  both  courts  were  correct  in  holding 
La  Bourgogne  at  fault,  because  she  was 
moving  at  a  rate  of  speed  prohibited  by  the 
international  rule  as  interpreted  by  the  de- 
cisions of  this  court,  is  too  clear  for  any- 
thing but  statement.  This,  in  effect,  is  not 
disputed  by  the  petitioner,  since  *the  contcn-[115] 
tion  is  not  that  error  was  committed  in 
finding  the  vessel  at  fault  if  the  conceptions 
of  immoderate  speed  prevailing  in  the  courts 
of  the  United  States  be  applicable,  but  that 
the  error  consisted  in  not  applying  the  con- 
ceptions on  the  subject  entertained  by  the 
French  courts,  which,  it  is  urged,  are  less 
rigorous  as  to  what  constitutes  undue  speed 
in  a  fog.     Thus  counsel  say: 

"It  is  not  claimed  by  the  petitioner  that, 
upon  the  facts  so  found,  this  conclusion 
would  be  erroneous,  if  this  question  be- 
tween the  claimants  and  the  petitioner 
[steamship  company]  is  properly  to  be  de- 
termined by  our  rule  and  by  the  test  which 
our  courts  apply  as  to  what  constitutes 
moderate  speed  in  a  fog." 

From  this  premise  it  is  argued  first,  that, 
as  La  Bourgogne  was  a  French  ship,  and 
as  all  the  claims  arose  exclusively  because 
of  damage  done  to  persons  or  property  on 
board  the  steamship,  the  fault  of  that  vessel 
should  be  tested  by  the  theory  which  would 
be  applied  in  the  courts  of  France;  and, 
second,  that,  accepting  the  conditions  as  to 
fog  and  the  rate  of  speed  found  by  the 
courts  below,  if  the  international  rule,  as 
enforced  in  the  French  courts,  be  applied, 
it  would  follow  that  the  rate  of  speed  was 
moderate,  and  therefore  the  steamship  was 
not  at  fault. 

It  was  settled  in  The  Scotland  (National 
Steam  Nav.  Co.  v.  Dyer)  106  U.  S.  24,  26 
L.  ed.  1001,  that  a  foreign  ship  is  entitled 
to  obtain  in  the  courts  of  the  United  States 
the  benefit  of  the  law  for  the  limitation  of 
liability  of  shipowners.  But  it  was  also 
decided  in  the  same  case  (p.  29)  that,  "if 
a  collision  occurs  on  the  high  seas,  where 
the  law  of  no  particular  state  has  exclusive 
force,  but  all  are  equal,  any  forum  called 
upon  to  settle  the  rights  of  the  parties 
would,  prima  facie,  determine  them  by  its 
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own  law,  as  presumptively  expressing  the 
rules  of  justice ;  but,  if  the  contesting  vessels 
belonged  to  the  same  foreign  nation,  the 
court  would  assume  that  they  were  subject 
to  the  law  of  their  nation,  carried  under 
their  common  flag,  and  would  determine  the 
controversy  accordingly.  If  they  belonged 
[11 6]  to  difTerent  nations,  having  •different  laws, 
since  it  wouUl  be  unjust  to  apply  the  laws 
of  either  to  the  exclusion  of  the  other,  the 
law  of  the  forum — that  is.  the  maritime  law, 
as  received  and  practised  therein — would 
properly  furnish  the  rule  of  decision,  in 
all  other  cases  each  nation  will  also  admin- 
ister justice  according  to  its  own  laws. 
And  it  will  do  this  without  respect  to  per- 
sons,— to  the  stranger  as  well  as  to  the  citi- 
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The  contention  we  are  now  considering 
does  not  appear  to  have  been  made  below, 
as  amoii;;  the  errors  assigned  on  behalf  of 
the  pflitioner  in  the  circuit  court  of  appeals 
was  one  to  the  effect  that  the  district  court 
had  erred  in  not  holding  that  the  ship  Cro- 
martyshire was  solelv  in  fault  for  the  colli- 
sion, — an  allogrd  error  which  could  not  have 
been  based  upon  the  contemplation  that  the 
test  was  to  be  that  of  the  French  law  alone. 
Be  this  as  it  may,  however,  we  are  of  the 
opinion  that  we  must  decide  the  case  before 
us  by  the  international  rule  as  interpreted  in 
the  courts  of  the  United  States,  and  not  by 
the  practice  under  that  rule  prevailing  in 
the  French  courts,  if  there  be  a  difference 
between  the  two  countries.  The  petitioner  is 
here  seeking  the  benefits  conferred  by  a 
statute  of  the  United  States*,  which  it  could 
not  enjoy  under  the  general  maritime  law. 
Strictly  speaking,  the  application  for  a 
limitation  of  liability  is  in  effect  a  conces- 

• 

sion  that  liability  exists,  but.  because  of 
the  absence  of  privity  or  knowledge,  the 
benefits  of  the  statute  should  be  awarded. 
It  is  true  that,  under  the  rules  promulgated 
by  this  court,  the  petitioner  is  accorded  the 
privilege  not  only  of  seeking  the  benefits 
of  the  statute,  but  also  of  contesting  its 
liabilitv  in  anv  sum  whatever.  This  does 
not,  however,  change  the  essential  nature  of 
the  proceeding.  As  the  petitioner  called  the 
various  claimants  into  a  court  of  admiralty 
of  the  United  States,  to  test  whether,  in 
virtue  of  the  laws  of  the  United  States,  it 
should  be  relieved,  in  part,  at  least,  of 
liability  from  the  consequrnces  of  the  acts 
of  its  agents,  and  as  the  international  rules 
have  the  force  of  a  statute,  we  think  the 
issues  presented  were  of  such  a  character 
as  to  render  it  essential  that  the  right  to 
[117]exemption  should  be  "tested  by  the  law  as 
administered  in  the  courts  of  the  United 
States,  and  not  otherwise. 

2.  The  coliaion  having  been  caused  by  the 
fault  of  the  servants  of  the  petitioner,  ioas 
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that   fault   committed   with  its   pricity  or 
knowledge? 

As  both  courts  held  that  there   was  no 
privity  or  knowledge,  and  as  that  question 
primarily  is  one  of  fact,  the  rule  which  we 
have  hitherto  applied  as  to  the  effect  to  be 
given    to    the    concurrent    findings    of    fact 
made  by  two  courts  might  well  be  adequate 
to  dispose  of  this  subject.     But  is  is  elab- 
orately insisted  that  the  cause  before  us  as 
to    this    particular   subject   does    not    come 
within  the  rule,  because  the  courts  below, 
while  reaching  a  like  conclusion,  did  so  on 
different  conceptions.     As,  in  any  event,  the 
duty  would  devolve  upon  us  of  determining 
whether   the    findings   of   the   courts   below 
were  clearly  unsustained  by  the  proof,  and 
as  we  think,  moreover,  it  is  not  clear  tliat 
j  the    courts    below    rested    their    conclusions 
I  solely  u])on  common  findings  of  fact,  we  pro- 
I  pose,  as  briefly  as  may  be.  to  consider  the 
'  pro|)ositions  relied  upon  to  demonstrate  that 
error  was  committed  by  both  courts  in  de- 
ciding that  there  was  an  obsencc  of  privity 
or  knowle<lge.    Before  doing  so,  however,  we 
must  disiK)se  of  a  contenUon,  greatly  prrssed 
;  in  argument,  that  whether  there  was  privity 
or  knowledge  is  not  to  be  tested  solely  by 
the    proof,   but  is   to  be  adjudged   against 
:  the  petitioner  because  of  a  legal  presump- 
I  tion,  asserted  to  arise  from  a  suppression  of 
evidence  alleged    to  have   been   by   it  com- 
mitted. 

Without  amplification,  the  circumstances 
are  these:  Shortly  after  the  inception  of 
the  cause,  at  various  times,  the  testimony 
of  captains  of  several  of  the  steamships  of 
petitioner  was  being  taken  out  of  court.  In 
the  course  of  doing  so  questions  were  ad- 
dressed to  the  witness  or  witnesses  concern- 
ing the  contents  of  a  log  book  or  lK>oks  in 
his  or  their  possession.  These  que.^'tions 
the  witnesses  were  instructed  by  the 
counsel  for  the  petitioner  not  to  an- 
swer. The  matter  was  taken  to  the 
court,  District  Judge  Brown  presiding,  and 
he  ordered  the  questions  *to  be  answered.[lli} 
Some  months  afterwards,  when  one  of  the 
captains  was  being  examined  out  of  court, 
there  was  a  refusal  to  answer  certain  ques- 
tions propounded,  and  the  subject  was  again 
taken  to  the  court  for  determination.  The 
court  said:  "I  think  he  [the  witness]  ought 
to  answer  this  question.  .  .  .  There  is 
a  direction  for  the  production  of  books, 
and,  in  one  way  or  another,  the  thing  is 
postponed  and  postponed,  and  defeated  and 
defeated,  under  one  argument  and  another 
argument,  so  that  no  progress  is  made. 
.  .  .  I  cannot  understand  your  proceeding 
here.  While  you  are  contumacious,  it  docs 
not  make  much  difference  whether  it  is 
your  captain  or  your  company.  If  you  are 
contumacious  I  must  dismiss  the  proceed- 
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ing."  Upon  the  protestation  of  counsel  for  the 
petitioner  that  no  contumacy  was  intended, 
and  that  any  book  ordered  to  be  produced 
which  could  be  found  would  be  forthcoming, 
the  proceedings  before  the  commissioner  were 
resumed.  In  April,  1901,  the  claimants  ap- 
plied for  an  order  directing  the  production 
by  the  petitioner  of  certain  log  books  al- 
leged to  be  in  its  possession.  The  court 
modifiod  the  request,  and  on  May  15,  1901. 
entered  the  following  order: 

"That  the  petitioner  produce,  on  or  before 
the  trial  of  this  case,  all  logs  kept  on  board 
the  steamship  La  Bourgogne  during  the 
period  of  two  years  previous  to  the  eolli- 
sion  in  the  petition  mentioned,  and  also  all 
logs  kept  on  any  other  steamer  of  the  ])eti- 
tioner  running  between  Havre  and  New  York 
for  the  same  time,  of  whieli  the  same  captain 
who  was  captain  of  the  Bourgogne  at  the 
time  of  the  collision  was  then  master." 

As  we  have  stated,  in  October,  1901,  the 
case  came  on  for  trial  before  Judge  Town- 
.sonil.  The  counj»ol  for  the  claimants  directed 
the  attr'ntion  of  the  court  to  the  fact  that 
the  orr'er  for  the  production  of  the  log 
books  had  not  been  conij)lied  with.  There- 
upon the  counsel  for  the  petiticuier  declared, 
in  open  court,  that  he  had  transmitted 
the  order  to  the  coni]>any  and  had  a  letter 
from  it,  statiig  that  the  log  books  for  the 
I  esiocl  covered  by  the  order  had  not  been 
1 19  J  preserved  and  could  *not  be  produced.  Ob- 
jrelions  bring  made  to  this  letter,  the  court 
reniark<d,  concerning  it:  "That  is  not  evi- 
dence. The  logs  may  be  lost,  and  then  you 
have  got  ♦•*^  prove  it.  You  have  got  to  put 
somebody  on  the  stand  to  prove  it,  to  testi- 
fy." Subsequently,  during  the  examination 
of  an  oHieial  of  the  jietitioncr,  a  further 
effort  to  introduce  the  letter  was  made,  but 
the  court  observed:  "It  is  hearsay.  It  is 
sim])ly  a  letter."  In  the  course  of  the 
proceeding  consequent  upon  the  order  that 
the  further  testimony  be  taken  out  of  court, 
the  letter  was  offered  before  the  commis- 
sioner, and,  subject  to  an  objection,  was 
marked  as  an  exhibit.  No  further  direct 
action  of  the  court  on  the  subject  was 
thereafter  invoked  by  the  claimants,  and 
neither  the  trial  court  nor  the  circuit  court 
of  appeals  referred  to  the  subject  in  their 
opinions.  Under  these  circumstances  we 
think  the  contention  here  made,  that  it  is 
our  duty  to  decide  the  case,  not  according 
to  the  proof,  but  upon  a  presumption  of 
wrongdoing  and  suppression  of  eyidence,  is 
without  merit.  We  say  this  because  we 
are  of  opinion  that  if  the  claimants  deemed 
that  the  letter  explaining  the  reason 
for  the  nonproduction  of  the  log  books  was 
not  admissible,  or  that  there  had  been  con- 
tumacious suppression  of  evidence,  it  was 
clearly  their  duty,  before  or  at  the  hearing, 
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t«  have  made  an  attempt  to  offer  secondary 
eyidence,  or,  in  the  eyent  of  the  impossibil- 
ity of  so  doing,  to  haye  asked  at  the  handa 
of  the  court  a  dismissal  of  the  proceedings, 
if  such  action  was  appropriate,  or  such 
other  action  for  the  alleged  contumacy  as 
the  case  refquired,  and,  if  necessary,  have 
saved  an  exception  to  an  adverse  ruling. 

The  fault  on  the  part  of  La  Bour« 
gogne  being  established,  it  becomes  nec- 
essary, before  considering  the  conten- 
tion that  there  was  privity  and  knowl- 
edge on  the  part  of  the  petitioner, 
to  develop  the  nature  and  character 
of  the  acts  which  would  constitute  privity 
and  knowledge  within  the  intendment  of 
the  law  relating  to  the  limitation  of  liabil- 
ity of  shipowners. 

The  law  on  the  subject  is  now  embodied 
in  H  4282  to  4287  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  pp.  2943,  2944). 
Summarily  stated,  the  lirst  of  these  *sec-[120) 
tions  gives  an  absolute  exemption  to  a 
shipowner  for  los.ses  sustained  by  tiro,  un- 
less the  tire  was  caused  by  the  design  or 
neglect  of  such  owner.  The  2d  section  does 
not  give  an  unlimited  exemption,  since  the 
exemption  which  it  aec«)rds  does  not  em- 
brace "the  amount  or  value  of  the  interest 
of  such  owner  res|K»etively  in  such  vessel 
and  her  freight,  then  ))ending,''  and  accords 
the  limited  exemption  from  liability  upon 
the  condition  that  the  hiss  has  oceurrtni 
"without  the  i)rivity  or  knowledge''  of  the 
owner  or  owners.  The  remaining  sections 
we  need  not  now  consider,  as  they  relate 
to  the  mode  of  ap)K>rtioiiment  of  the  lost 
where  there  are  joint  owners,  or  concern 
the  administrative  features  of  the  law. 

These  sections  are  a  substantial  re-enact- 
ment of  the  act  of  March  3,  1851.  9  Stat, 
at  L.  p.  635,  chap.  43,  U.  S.  Comp.  Stat. 
1001,  p.  2043.  The  purpose  of  the  act  of 
1851,  in  according  to  shipowners  the  right 
to  limit  their  liability  in  whole  or  in  ])art, 
and  the  meaning  of  tb'it  act,  as  well  as  the 
pur])ose  and  meaning  of  the  sections  of  the 
Revised  Statutes  embodying  the  provisions 
of  the  act  of  1851,  have  been  often  before 
this  court  and  have  been  conclusively  ad- 
judicated. Moore  v.  American  Transp.  Co. 
24  How.  1,  16  L.  ed.  674;  Norwich  &  N.  Y. 
Transp.  Co.  v.  Wright,  13  Wall,  104,  20 
L.  ed.  585;  The  Benefactor  (New  York 
&  W.  S.  S.  Co.  V.  Mount)  103  U.  S.  239, 
26  L.  ed.  351;  The  Scotland  (National 
Steam  Nav.  Co.  v.  Dyer)  105  U.  S.  24, 
26  L.  ed.  1001;  The  North  Star  (Reynolds 
y.  Vanderbilt)  106  U.  S.  17,  27  L.  ed.  91, 
1  Sup.  Ct.  Rep.  41 ;  Providence  &  N.  Y.  8. 
S.  Co.  v.  Hill  Mfg.  Co.  109  U.  S.  578,  J27 
L.  ed.  1038,  3  Sup.  Ct.  Rep.  379,  617;  The 
City  of  Norwich  (Place  v.  Norwich  &  N.  Y. 
Tramp.  Co.)    118  U.  S.  468,  30  L.  ed.  134, 
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6  Sup.  Ct.  Rep.  1150;  Butler  v.  Boston  A 
a  S.  S.  Ck).  130  U.  S.  627,  32  L.  ed.  1017, 
9  Sup.  Ct.  Rep.  612. 

In  Moore  v.  American  Transp.  Co.  Mr. 
Justice  Nelson,  delivering  the  opinion  of  the 
court,  thus  stated  the  purpose  of  the  limi- 
tation of  liability  which  the  act  granted 
(24  How.  30,  16  L.  ed.  681):  'The  act 
was  designed  to  promote  the  building  of 
ships,  and  to  encourage  persons  engaged  in 
the  business  of  navigation,  and  to  place 
that  of  this  country  upon  a  footing  with 
England  and  on  the  continent  of  Europe.'' 

In  the  Hill  Case,  109  U.  S.  578,  27  L.  ed. 
1038,  3  Sup.  Ct.  Rep.  379,  617,  after  sum- 
marizing the  various  provisions  of  the  act 
of  1851,  and  calling  attention  to  the  rules 
previously  adopted  by  this  court  to  enforce 
the  same,  concerning  the  general  purpose 
of  the  act  the  court  said  (p.  588)  : 
[121]  •"In  these  provisions  of  the  statute  we 
have  sketched,  in  outline,  a  scheme  of  laws 
and  regulations  for  the  benefit  of  the  ship- 
ping interest,  the  value  and  importance  of 
which  to  our  maritime  commerce  can  hardly 
be  estimated.  Nevertheless,  the  practical 
value  of  the  law  will  largely  depend  on  the 
manner  in  which  it  is  administered.  If 
the  courts  having  the  execution  of  it  ad- 
minister it  in  a  spirit  of  fairness,  with  the 
view  of  giving  to  shipowners  the  full  bene- 
fit of  the  immunities  intended  to  be  se- 
cured by  it,  the  encouragement  it  will  aflord 
to  commercial  operations  (as  before  stated) 
will  be  of  the  last  importance;  but,  if  it  is 
administered  with  a  tight  and  gi*>dging 
hand,  construing  every  clause  most  unfavor- 
ably against  the  shipowner,  and  allowing 
as  little  as  possible  to  operate  in  his  favor, 
the  law  will  hardly  be  worth  the  trouble 
of  its  enactment.  Its  value  and  efficiency 
will  also  be  greatly  diminished,  if  not  en- 
tirely destroyed,  by  allowing  its  administra- 
tion to  be  hampered  and  interfered  with  by 
various  and   conflicting  jurisdictions." 

In  that  case,  briefly,  the  facts  were  these: 
Freight  was  shipped  from  Providence  to 
New  York  by  the  Oceanus,  a  steamer  belong- 
ing to  the  steamship  company.  The  goods 
were  destroyed  by  fire  while  on  board  the 
steamer.  An  action  was  brought  in  a  state 
court  of  Massachusetts  against  the  steam- 
ship company  to  recover  the  value  of  the 
goods  burned,  on  the  ground  of  the  negli- 
gence of  the  company.  In  its  answer  the 
steamship  company  claimed  the  beneflt  of 
the  limitation  of  liability  statute,  averring 
that,  if  the  loss  was  occasioned  by  negli- 
gence, the  same  was  without  its  privity  or 
knowledge.  Pending  this  action  proceedings 
for  limitation  of  liability  were  commenced 
by  the  steamship  company  in  a  district 
court  of  the  United  States.  These  proceed- 
ings were  pleaded  by  an  amendment  to  the 
#86 


answer  in  the  state  court.  A  trial  was  com- 
menced, but  the  jury  was  dischai^ged  and 
the  case  was  reserved  to  the  supreme  ju- 
dicial court  of  Massachusetts,  which  held 
that,  if  the  fire  happened  through  the  neg- 
ligence of  the  steamship  company,  it  neces- 
sarily followed  that  it  had  occurred  with 
•its  privity  or  knowledge,  and,  therefore, [Itt) 
the  case  was  not  within  the  act  of  Congress 
limiting  the  liability  of  shipowners.  Sub- 
sequently the  steamship  company  set 
up  the  final  decree  of  the  district 
court  in  the  limitation  of  liability 
proceedings,  barring  the  claim  in  ques- 
tion. Thereafter  a  trial  was  had  in 
the  state  court,  and  there  was  verdict  and 
judgment  against  the  steamship  company, 
and  the  judgment  was  afiirmed  by  the  su- 
preme judicial  court  of  Massachusetts.  This 
court  held  that  the  proceedings  for  a  limi- 
tation of  liability  excluded  the  jurisdiction 
of  the  state  court.  In  determining  the  case 
it  became  necessary  to  decide  whether,  if 
there  was  negligence  of  the  owner  of  a  ves- 
sel in  case  of  fire,  within  the  meaning  of 
the  Ist  section  of  the  act  of  1851.  such 
negligence  was  the  necessary  equivalent  of 
privity  and  knowledge  of  the  owner,  as 
expressed  in  the  3d  section  of  the  act.  It 
was  held  that  the  two  provisions  were  not 
necessarily  coterminous,  that  negligence  un- 
der the  1st  section  of  the  act  might  exist 
so  as  to  prevent  the  unqualified  limitation 
g^ven  by  that  section,  and  yet  the  owner 
of  the  vessel  be  entitled  to  the  more  lim- 
ited exemption  given  by  the  3d  section, 
which  depended  upon  the  absence  of  privity 
or  knowledge.  In  other  words,  it  was  de- 
cided that  although  a  loss  might  have  hap- 
pened by  the  negligence  of  the  owner  of 
the  vessel,  such  loss  might  yet  not  have 
been  occasioned  with  the  knowledge  or 
privity  of  such  owner. 

Without  seeking  presently  to  define  the 
exact  scope  of  the  words  "privity  and  knowl- 
edge," it  is  apparent  from  what  has  been 
said  that  it  has  been  long  since  settle<l  by 
this  court  that  mere  negligence,  pure  and 
simple,  in  and  of  itself  does  not  necessarily 
establish  the  exis^nce  on  the  part  of  the 
owner  of  a  vessel  of  privity  and  knowledge 
within  the  meaning  of  the  statute.  And 
nothing  to  the  contrary  is  properly  to  be 
deduced  from  the  case  of  The  Maine  v. 
Williams,  152  U.  S.  122,  38  L.  ed.  381,  14 
Sup.  Ct.  Rep.  486,  so  much  relied  upon  in 
argument,  for  that  case  did  not  purport 
in  the  slightest  degree  to  overrule  or  qual- 
ify the  previous  decisions,  and  was  con- 
cerned, not  with  the  meaning  of  the  words 
"privity  and  knowledge,"  but  with  the  rule 
to  be  applied  in  determining  *what  consti-[ls4 
tuted  pending  freight  within  the  meaning 
of  the  law  for  the  limitation  of  liability. 
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And  this  is  also  true  of  the  English  cases 
which  were  cited  in  the  opinion  in  that  case. 
It  may  be  that  there  are  general  expres- 
sions found  in  some  cases  in  the  lower  Fed- 
eral courts,  decided  both  before  and  after 
the  Hill  Case,  which  lend  color  to  the  as- 
sumption that  privity  and  knowledge,  as 
defined  in  the  statute,  is  but  the  equivalent 
of  mere  negligence.  Such  of  the  cases  re- 
lied upon,  however,  as  were  decided  before 
the  authoritative  interpretation  of  the  stat- 
ute in  the  Hill  Case,  were  necessarily  over- 
ruled by  that  decision,  and  so  far  as  those 
decided  since  may  be  inconsistent  with  the 
previous  rulings  of  this  court,  they  are 
clearly  not  entitled  to  weight. 

We  come  to  consider  the  various  conten- 
tions   pressed    to    sustain    the    proposition 
that  the  fault  of  immoderate  speed  which 
occasioned  the  collision  was  committed  with 
the  privity  and  knowledge  of  the  petitibner. 

a.  It  is  argued  that  there  was  a  positive 
duty  on  the  part  of  the  petitioner  to  make 
regulations  directing  that  its  steamers  be 
not  run  at  an  immoderate  rate  of  speed 
in  a  fog,  and,  as  there  was  a  failure  to  per- 
form this  duty,  privity  and  knowledge  was 
established.  But  both  the  courts  below 
found  the  proposition  of  fact  upon  which 
this  contention  rests  to  be  without  founda- 
tion, and  we  think  they  were  clearly  right 
in  so  finding. 

As  early  as  December,  1884,  the  company 
made  an  order  as  follows: 

"Our  board  of  directors,  having  seriously 
in  mind  the  numerous  collisions  which  daily 
occur  at  this  season  in  the  parts  frequent- 
ed by  our  steamers,  we  come  to  beg  you 
to  recall  to  all  our  captains,  individually,  the 
recommendations  which  we  have  always  made 
to  them,  to  use  the  greatest  prudence  in 
their  navigation,  and  to  never  hesitate  in 
certain  doubtful  cases  to  adopt  the  most  suit- 
able measures  to  assure  the  safety  of  their 
steamers,  even  if  a  loss  of  time  should  re- 
sult from  so  doing. 

''You  will  insist  upon  it  with  them  that, 
14]  in  times  of  fogs,  *the  most  active  watch  be 
kept  on  board  their  vessels,  and  that  all  the 
prescriptions  indicated  in  the  rule  as  to 
collisions  be  strictly  observed,  as  well  by 
day  as  by  night." 

And  prior  to  1891  the  substance  of  this 
order  was  contained  in  the  permanent  regu- 
lations, which  were  expressed  in  the  rules 
prevailing  in  1891,  as  follows: 

''Article  293.  When  the  company's  ves- 
sels are  in  localities  frequented  by  vessels, 
especially  in  foggy  weather  and  during 
the  night,  the  engineer  on  watch  and  the 
necessary  men  for  maneuvering  must  be 
within  reach  of  the  apparatus  for  changing 
the  speed.  The  order  is  given  by  the  officer 
of  the  watch  to  the  engine  room,  and  men- 
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tion  is  made  in  the  ship's  log  and  in  that  of 
the  engineer  of  the  hour  at  which  that  or- 
der was  given  and  received." 

"Article  394.  The  company's  vessels  con- 
form to  the  international  rules  for  the  pur- 
pose of  preventing  collisions.  A  printed 
copy  of  said  rule  is  posted  up  in  a  con- 
spicuous place  in  order  that  the  officers 
may  take  notice  of  it. 

"The  prescriptions  of  said  rule,  relative 
to  phonic  signals  to  be  caused  to  be  heard 
in  foggy  weather,  must  be  rigorously  ob- 
served; besides,  in  said  circumstances,  a 
man  must  be  placed  aloft  on  lookout. 

"Article  396.  In  conformity  with  the 
rules  of  international  regulations,  having  for 
object  the  prevention  of  collisions,  all  ves 
sels  under  steam  which  approach  each  other 
so  that  there  may  be  risk  of  collision,  must 
diminish  their  speed,  or  stop  or  go  back- 
wards, if  necessary.  All  vessels  under  steam 
must,  during  foggy  weather,  preserve  a 
moderate  speed. 

"The  captain,  under  these  circumstances, 
must  diminish  the  speed  of  his  engines,  and, 
in  agreement  with  the  agent  of  postes,  the 
captain  must  make  known  by  proc^-verbal 
the  delays  which  such  maneuver  may  have 
occasioned." 

While  it  is  true  that  the  proof  does  not 
establish  that  the  circular  letter  of  1881 
was  brought  to  the  notice  of  all  the  captains 
who  were  in  the  service  at  the  time  of  the 
collision,  nevertheless,  the  purpose  of  the 
company  to  secure  a  compliance  *with  the[lS5] 
law  is  demonstrated  by  the  issuance  of 
the  circular.  The  elaborate  argument  in- 
dulged in  to  establish  that  article  396, 
which  in  terms  stated  and  commanded  com- 
pliance with  the  international  regulations, 
was  a  subterfuge,  intended  to  enable  the 
captains  to  violate  those  regulations,  rests 
upon  mere  surmise,  and,  we  think,  finds 
no  support  in  the  record.  The  contention 
that  the  rules,  as  promulgated,  were  not 
sufficiently  explicit,  is  also  without  merit. 
The  regulation  in  terms  reiterated  the  in- 
ternational rule,  and  called  for  compliance 
with  its  provisions.  It  could  not,  in  the 
nature  of  things,  have  been  made  more  ex- 
plicit. This  was  aptly  pointed  out  by  Town- 
send,  District  Judge.     He  said: 

"It  is  not  clear  that  any  further  precau- 
tions than  those  established  by  the  orders 
and  regulations,  quoted  above,  would  have 
been  practicable. 

"The  question  of  rate  of  speed  in  a  fog 
is  one  which  cannot  be  determined  by  set 
rules,  but  must  be  left  largely  to  the  dis- 
cretion of  the  officers  of  the  ship.  They  are 
intrusted  with  the  responsibility  of  the  car- 
riage of  mails,  freight,  and  passengers,  at 
the  greatest  speed  which  is  consistent  with 
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safety.     Their  own   lives,  as  well  as   those 
of  the  passonj^ers  and  crew,  are  at  stake. 

^  "Tlie  determination  of  the  question,  there- 
fore, as  to  what  is  to  be  done  in  all  the 
varyin;r  sta;i;i8  between  a  light  ha/c  and  a 
dense  fog,  rests  upon  a  great  variety  of  cir- 
cunistaiices  and  conditions,  all  looking  to- 
ward the  question  of  what  is  a  moderate 
rate  of  speed  in  existing  conditions."  [117 
Fed.  270.] 

b.  That  however  full  may  have  been  the 
compliance  by  the  petitioner  with  the  duty 
to  make  regulations,  it  was  necessarily  in 
privity  and  knowledge  with  the  immo<lerate 
speed  which  caused  the  collision,  as  it 
knowingly  encouraged  or  tolerated  the  viola- 
tion of  its  regulations,  because  it  knew  of 
the  constant  habit  on  the  part  of  its  cap- 
tains to  navigate  at  an  immoderate  rate 
of  spee<I  in  a  fog.  and  did  not  prevent  the 
illegal  practice.  This  involves  primarily 
a  questinn  of  fact,  and  was  adversely  found 
[126]agannst  the  elainitints  hv  both  the  "courts 
below,  and  from  the  con«i«Ieration  which  we 
have  given  to  rach  and  all  of  the  arguments 
urg«'d  in  many  forms  of  statement  to  <lemon- 
stratc'  that  tlie  findings  made  on  the  subject 
wen'  clearlv  wrong,  we  are  not  onlv  not  sat- 
isHed  that  such  was  the  case,  but,  on  the 
cnrntrary,  are  convinced  that  the  findings 
•  of  tlie  courts  below  were  clearly  right.  It 
is  insisted,  however,  that  the  record  does 
not  sliow  that  there  were  findings  on  the 
subject  by  both  the  courts  below.  This  is 
rested  upon  the  assertion  that  the  cir- 
cuit court  of  appeals  did  not,  in  substance, 
allirmativfdy  find  on  the  subject,  but  erro- 
neously rested  its  conclusion  solely  upon  a 
presumption  in  favor  of  the  petitioner, 
whicli  it  deemed  to  be  controlling.  This  is 
based  upon  an  isolated  passage  in  the  opin- 
ion of  the  circuit  court  of  appeals,  where 
it  wa<  said: 

**l"|»on  the  proof  as  it  stands  we  cannot 
find  that  tlie  petitioner's  ollicers  knowingly 
tolerated  or  encouraged  the  running  of  its 
stt'ann*rs  at  excessive  speed  in  fogs,  or  were 
negligent  in  failing  to  enforce  the  rules; 
certainly  they  used  due  diligence  in  securing 
ollicers  of  experience  and  ability.  We  con- 
cur in  the  conclusion  that  the  disaster  was 
*done,  occasioned,  or  incurred  without  the 
privity  or  knowledge  of  the  owners.'  "  [71 
C,  r.  A.  409,  139  Fed.  443.] 

But  the  passage  thus  relied  upon  was  pre- 
ceded bv  a  reference  to  the  evidence  which 
the  claimants  asserted  tended  to  establish 
that  the  infractions  of  the  moderate-speed 
rule  had  been  so  constant  as  to  bring  home 
knowledge  to  the  petitioner  that  its  rules 
were  being  habitually  violated,  and  by  a 
finding  that  the  proof  was  not  adequate  to 
so  show.  Even,  however,  if  the  passage 
in  the  opinion  sustained  the  inference  sought 
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to  be  deduced  from  it,  we  think  no  error 
was  committed,  especially  in  view  of  the 
meaning  of  the  words  ^'privity  and  knowl- 
e<lge''  as  expounded  by  the  previous  de- 
cisions of  this  court.  The  petitioner  having 
shown  the  promulgation  of  regulations  for 
the  conduct  of  its  business,  which  exacted 
a  compliance  by  the  captains  of  its  vessels 
with  the  international  rules,  we  think  the 
burden  of  proving  that  the  rules  were  not 
promulgated  in  good  faith  or  that  a  wilful 
departure  from  *their  requirements  was  in-[127] 
dulged  in,  and  was  brought  home  to,  or 
countenanced  by,  the  petitioner,  was  cast 
upon  the  claimants,  and  that  the  court  prop- 
erly held  that  that  burden  was  not  sus- 
tained by  the  evidence. 

And  the  considerations  which  we  have 
stated  also  completely  dispose  of  the  con- 
tention not  referred  to  in  the  opinion  of 
either  of  the  courts  below,  and  apparently 
not  brought  to  the  notice  of  the  trial  court 
or  assigned  as  error  in  the  circuit  court  of 
appeals,  viz.,  that  privity  and  knowledge 
as  to  the  fault  which  caused  the  colli- 
sion was  necessarily  to  be  inferred  from 
the  terms  of  the  contract  for  subsidy,  made 
by  the  petitioner  with  the  French  govern- 
ment. The  contract  in  question  was  exe- 
cuted in  virtue  of  a  statute  authorizing  the 
same.  The  French  government  agreed  to 
give  to  the  ]>etitioner  a  gross  annual  sum 
by  way  of  subsidy  for  the  operation  of  a 
weekly  line  "from  Havre  to  New  York;  that 
is,  fifty-two  voyages,  going  and  returning, 
a  year."  Among  other  things,  in  considera- 
tion of  the  payment  of  the  subsidy,  the 
petitioner  engaged  "to  transport  gratuitous- 
ly all  the  mails  upon  the  line  from  Havre 
to  New  York,"  and,  "furthermore,  to  trans- 
port gratuitously  all  gold,  silver,  and  copper 
coins  for  the  use  of  tlie  state,  and  to  under- 
take the  carrying  of  postal  packages,"  up- 
on conditions  fixed  by  law. 

The  contract  was  voluminous  and  minute. 
To  secure  the  use  of  steamers  of  the  stand- 
ard required  it  exacted  that  no  steamer  al- 
ready built  should  enter  upon  the  service 
until  it  was  inspected  by  officers  of  the 
French  government,  and  certified  to  be,  in 
all  respects,  completely  up  to  the  standard 
and  thoroughly  equipped  in  every  particu- 
lar, as  required  by  the  French  law;  and 
that  the  steamers  thereafter  to  be  built  for 
the  service  should  come  up  to  the  require- 
ments of  construction  exacted  by  the  con- 
tract, and  should  also,  before  being  permit- 
ted to  enter  the  service,  be  inspected  and 
certified  as  being  properly  constructed  and 
equipped  in  every  respect.  To  maintain 
the  standard  of  efficiency  the  contract  con- 
tained abundant  regulations.  It  established 
also  regulations  as  to  *the  manning  and  op-[ltl| 
eration  of  the  steamers,  and  moreover  was 
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replete  with  provisions  tending  to  secure 
the  safety  and  comfort  of  passengers  and 
CKw.  To  secure  compliance  a  governmental 
commission  was  cieated,  under  the  super- 
vision of  the  Minister  of  Posts  and  Tele- 
graphs, full  power  being  conferred  upon  the 
commission  thus  created  to  take  cognizance 
of  the  operation  of  the  steamers,  to  examine 
their  logs  and  other  documents,  and  to  en- 
force in  every  particular  the  performance 
of  the  contract  requirements.  There  was  a 
clause,  moreover,  authorizing  the  presence 
on  each  steamer  of  an  agent  of  the  postal 
department  and  a  delegation  of  authority 
in  respect  to  the  operations  of  the  line  under 
the  contract  to  the  consul  general  of  France, 
nt  New  York.  The  law  authorizing  the 
contract  also  required  that  the  steamers 
should,  at  their  trial,  develop  a  speed  of 
17V3  knots,  with  the  privilege  of  forced 
draught,  and  should  maintain  under  the 
contract  a  mean  annual  speed  "of  at  least 
15  knots  an  hour  at  the  ordinary  rate;" 
and  the  requirement  as  to  the  15  knots  an 
hour  minimum  average  speed  was  expressed 
in  the  contract.  The  payment  of  the  sub- 
sidy was  stipulated  also  in  article  49,  as 
follows: 

"The  payment  of  the  subsidy  shall  be  or- 
dered at  the  end  of  the  term  by  the  D^parte- 
ment  des  Postes  et  des  Telegraphes  from 
month  to  month  and  by  twelfths,  subject  to 
the  deduction  of  the  sums  retained,  which 
may  have  been  pronounced  in  the  cases  pro- 
vided in  these  specifications. 

'^he  payments  shall  take  place  at  Paris 
or  at  Havre,  at  the  option  of  the  contractor." 

The  deductions  referred  to  in  this  provi- 
sion evidently  Contemplated  the  system  of 
fines  and  premiums  concerning  speed,  con- 
tained in  article  45  of  the  contract,  as  fol- 
lows : 

"In  the  case  that  the  mean  annual  speed 
fixed  in  article  20  above  shall  be  exceeded, 
there  shall  be  allowed  to  the  contractor  a 
premium  calculated  at  the  rate  of  12  francs 
a  ton,  gross  gauge,  and  by  the  tenth  of  a 
knot  of  increase  of  speed  over  the  required 
rate.  If  the  mean  annual  speed  is  not  ob- 
»]tained,  the  ^contractor  shall  be  subject  to  a 
retention  calculated  at  the  rate  of  8  francs 
a  ton,  gross  gauge,  and  by  the  tenth  of  a 
knot  under  the  required  rate. 

"At  the  end  of  each  annual  period,  includ- 
ing an  aggregate  of  fifty  voyages,  going  and 
returning,  there  shall  be  prepared  a  report 
of  the  result  of  each  crossing.  The  total  of 
these  partial  results  shall  establish  the  fig- 
ure of  the  mean  speed  and  consequently  of 
the  premium  which  shall  be  accorded  for 
employing  it  to  the  contractor,  or  of  the  re- 
tention which  ought  to  be  imposed  upon  him, 
save  an  account  being  kept  in  this  last  case 
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of  circumstances  of  vi9  major,  duly  authen- 
ticated. 

"In  no  case  shall  the  amount  of  the  pre- 
mium for  the  year  exceed  twelve  hundred 
thousand  francs  (1,200,000  fr.).  Art.  6  of 
the  law  of  June  24th,  1883. 

"When  one  of  the  steamers  employed  in 
the  service  shall  not  attain  the  mean  speed 
of  15  knots  for  ten  consecutive  voyages,  go- 
ing and  returning,  it  shall  be  rejected  as  un- 
fit. It  may  be  presented  for  new  trial  after 
modifications,  or  it  shall  be  replaced  by  a 
new  boat  within  a  maximum  delay  of  thirty 
months." 

The  contention  is  that,  as  the  steamships 
were  only  required  to  develop  under  forced 
draught  a  maximum  speed  of  17 Vi  knots, 
and  yet,  in  operation,  were  obliged  to  main- 
tain a  mean  average  annual  speed  of  15  knots, 
it  must  have  been  known  that  the  contract 
could  not  be  performed  unless  the  steamers 
were  run  at  an  immoderate  speed  in  a  fog; 
and  hence  plainly  shows  that  the  petitioner 
must  have  had  privity  or  knowledge  of  the 
habit  of  running  at  an  immoderate  speed. 
Ultimately  considered,  the  pro[)osition  but 
asserts  that  the  contract  on  its  face  mani- 
fested a  clear  purpose  on  the  part  of  the 
French  government  and  the  petitioner  to  vio- 
late the  international  rule.  We  think  to 
state  the  contention  is  to  demonstrate  its 
want  of  merit.  It  invites  us,  without  proof, 
to  conjecture  as  to  the  prevalence  and  dura- 
tion of  the  conditions  of  fog  which  might  be 
encountered  during  many  ocean  *crossingB,[lSO 
and  from  such  surmise  to  decide  not  only 
that  the  petitioner,  but  the  government  of 
France,  entered  into  a  contract  having  for 
its  purpose  the  violation  of  the  international 
rule,  which  it  was  not  only  the  duty,  but, 
as  shown  by  the  contract,  was  the  manifest 
purpose,  of  the  government,  on  the  one  side, 
to  enforce,  and  of  the  petitioner,  on  the 
other,  to  ol>ey.  It  moreover  asks  us,  without 
proof,  to  assume  that  a  contract  which  was 
evidently  carefully  drawn  to  attain  the  per- 
manency of  the  service  and  secure  the  effi- 
ciency and  safety  of  the  ships  engaged  in 
such  service,  and  of  the  lives  and. interests 
of  all  those  who  might  take  passage  on  such 
ships,  was  in  effect  intended  to  accomplish 
a  contrary  and  disastrous  result.  But,  it  is 
argued,  however  conclusive  these  considera- 
tions may  be  as  to  the  purpose  of  the  French 
government  in  making  the  contract,  that 
they  are  without  weight  when  the  privity 
and  knowledge  of  the  petitioner  as  to  immod- 
erate speed  is  alone  considered.  This  pro- 
ceeds upon  the  assumption  that,  as  the  con- 
tract required  an  average  speed  of  15  knots, 
and  gave  a  reward  for  exceeding  that  speed, 
and  imposed  a  penalty  for  a  failure  to  main- 
tain it,  therefore  the  petitioner  had  a  direct 
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incentive  to  operate  its  steamers  at  an  im- 
moderate speed;  and,  as  the  subsidy  was 
earned,  the  petitioner  must  have  known  that 
its  vessels  were  being  operated  in  fogs  in 
violation  of  law.  This,  however,  again  but 
invites  us  into  the  region  of  mere  conjecture. 
Besides,  it  disregards  the  fact  that  the  con- 
tract in  terms  exempted  from  the  operation 
of  the  penalty  clause  a  falling  below  the 
average  speed  caused  by  vis  major.  It  more- 
over disregards  the  express  terms  of  the  con- 
tract, by  which  complete  governmental  su- 
pervision over  the  operation  of  the  steamers 
was  provided,  and  the  full  power  to  investi- 
gate documents  and  papers  concerning  every 
crossing,  which  was  reserved  to  the  govern- 
ment officials, — a  power  retained  obviously 
for  the  purpose  of  securing  not  only  *the 
speedy,  but  the  safe,  operation  of  the  steam- 
ers. Besides,  the  contention  presupposes 
that  the  incentive  which  the  contract  afTord- 
ed  of  a  comparatively  small  premium,  to 
[iSljbe  earned  in  the  operation  *of  a  half  dozen 
or  more  valuable  steamships,  must,  as  a  mat- 
ter of  legal  presumption,  be  treated  as  hav- 
ing been  a  sufficient  motive  to  induce  the 
petitioner  to  sanction  conduct  by  its  cap- 
tains, which  not  only  was  in  direct  viola- 
tion of  law,  but  recklessly  endangered  the 
lives  and  property  of  those  on  board,  as  well 
as  hazarded  the  loss  of  the  great  sums  in- 
vested in  the  steamships.  And  these  consid- 
erations also  dispose  of  the  argument  based 
upon  the  fact  that  a  sma'l  part  of  the  pre- 
mium, if  earned,  was  allowed  by  the  com- 
pany to  the  captains  of  its  steamers. 

It  is  insisted  that,  as  it  was  shown  that  La 
Bourgogne  was  not  fully  equipped  with  the 
lifeboats,  life  rafts,  ai^d  disengaging  appa- 
ratus required  by  the  laws  of  the  United 
States,  therefore  the  limitation  of  liability 
should  not  have  been  accorded.  We  do  not 
stop  to  consider  the  deduction  drawn  from 
the  premise  of  fact  which  the  proposition  as- 
sumes, because  we  think  that  premise  is  de- 
void of  foundation.  There  can  be  no  ques- 
tion that  La  Bourgogne  was  fully  equipped 
in  ever}'  particular  as  required  by  the  law  of 
France.  By  Rev.  Stat.  §  4488,  U.  S.  Comp. 
Stat.  1901,  p.  3055,  made  applicable  to  for- 
eign vessels  by  the  act  of  August  7,  1882 
(chap.  441,  22  Stat,  at  L,  346,  U.  S.  Comp. 
Stat.  1901,  p.  3016),  it  is  required  that — 

"Every  steamer  navigating  the  ocean 
.  .  .  shall  be  provided  with  such  numbers 
of  lifeboats,  floats,  rafts,  life  preservers,  and 
drags  as  will  best  secure  the  safety  of  all 
persons  on  board  such  vessel  in  case  of  disas- 
ter; and  .  .  .  shall  have  the  lifeboats 
required  by  law  provided  with  suitable  boat- 
disengaging  apparatus,  so  arranged  as  to  al- 
low such  boats  to  be  safely  launched  while 
such  vessels  are  under  speed  or  otherwise, 
and  so  as  to  allow  such  disengaging  appa- 
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ratus  to  be  operated  by  one  person, 
ging  both  ends  of  the  boat  simultaneously 
from  the  tackles  by  which  it  may  be  lowered 
to  the  water." 

And  in  the  same  section  it  is  provided 
that  "the  board  of  supervising  inspectors 
shall  fix  and  determine,  by  their  rules  and 
regulations,  the  kind  of  lifeboats,  floats, 
rafts,  and  life  preservers,  and  drags  that 
shall  be  used  on  such  vessels,'*  etc. 

*By  Rev.  SUt,  §  4489,  it  is  provided  that— [ISS] 

"The  owner  of  any  such  steamer,  who  neg- 
lects or  refuses  to  provide  such  lifeboats, 
floats,  rafts,  life  preservers,  drag^,  pumps,  or 
appliances  as  are,  under  the  provisions  of  the 
preceding  section,  required  by  the  board  of 
supervising  inspectors,  and  approved  by  the 
Secretary  of  the  Treasury,  shall  be  fined 
one  thousand  dollars." 

Rev.  Stat.  §  4405  (U.  S.  Comp.  SUt  1901, 
p.  3017),  makes  it  the  duty  of  the  supervis- 
ing inspectors  and  the  supervising  inspector 
general  to  meet  once  a  month  as  a  board  and 
to  "establish  all  necessary  regulations  re- 
quired to  carry  out  in  the  most  effective 
manner  the  provisions  of  this  title,  and  such 
regulations,  when  approved  by  the  Srcr»*tary 
of  the  Treasury,  shall  have  the  force  of 
law." 

Exercising  the  authority  thus  conferred 
upon  them,  the  board  fixed  the  total  capacity 
of  lifeboats  and  life  rafts  on  steamers  navi- 
gating the  ocean  of  the  tonnage  of  La 
Bourgogne  at  5,670  cubic  feet.  It  is  not 
quc>stioned  that  La  Bourgogne  was  equipped 
with  lifeboats  and  life  rafts  to  the  capacity 
of  6,600  cubic  feet,  nearly  a  thousand  foet 
more  than  the  regulations  having  the  force 
and  effect  of  law  required.  Nor  is  it  disput- 
ed that  the  vessel  was  duly  inspet'tcnl  under 
the  law,  and  received  the  certificate  of  com- 
plete equipment  required  by  the  statute,  and 
was  certified  to  be  entitled  to  carry  1.019 
passengers, — many  more  than  were  on  the 
steamer  at  the  time  she  was  lost.  And.  in- 
deed, the  supervising  inspector  and  assistant 
testified  that  La  Bourgogne  had  complied 
with  all  the  requirements  imposed. 

The  argument  is  that,  although  all  the 
things  just  stated  be  true,  yet,  as  the  stat- 
ute, when  closely  considered,  required  s 
greater  capacity  of  lifeboats  and  rafts  than 
was  exacted  by  the  regulations,  the  statute, 
and  not  the  regulations,  must  be  considered 
in  determining  the  sufficiency  of  the  equip- 
ment. But  we  think  this  is  completely  an- 
swered by  the  context  of  the  statute,  and 
especially  by  §  4405,  which  gives  to  the  regu- 
lations of  the  board  the  effect  of  law.  The 
contention  that  the  section  is  inapplicable 
is  without  merit.  It  proceeds  upon  *the  a8-[lS'] 
sumption  that  the  act  of  August  7,  1882, 
which  subjected  certain  foreign  steam  vessels 
to  the  requirements  as  to  equipment  and  to 
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the  inspection  laws  of  the  United  States, 
and  brought  them  under  the  authority  of 
the  board  of  supervising  inspectors,  did  not 
cause  the  rules  of  the  board  to  be  law  as 
to  such  foreign  vessels,  although  it  made 
them  law  as  to  every  other  vessel  subject  to 
the  statute. 

As  originally  enacted,  the  first  chapter 
of  title  62  of  the  Revised  Statutes  related 
generally  to  the  subject  of  inspection  of 
steam  vessels.  The  2d  section  (4400)  ex- 
cluded from  the  operation  of  the  title  "ves- 
sels of  other  countries;"  and  therefore  all 
the  sections  of  that  chapter,  as  well  as  of  the 
following  chapter,  relating  to  the  saAie  sub- 
ject, had  no  relation  to  such  vessels.  When 
the  amending  act  of  1882  was  enacted,  its 
initial  words  amended  and  enlarged  $  4400 
by  adding  at  the  end  of  such  section  the  fol- 
lowing words:  "...  And  all  foreign 
private  steam  vessels  carrying  passengers 
from  any  port  of  the  United  States  to  any 
other  place  or  country  shall  be  subject  to 
the  provisions  of"  seventeen  enumerated  sec- 
tions. When  the  sections  thus  enumerated 
are  examined,  it  becomes  apparent  that  they 
were  particularly  designated  because  the 
amendment  of  their  context  was  deemed  es- 
pecially appropriate  to  the  fruition  of  the 
general  purpose  of  the  statute,  which  was  to 
bring  foreign  steam  vessels  under  the  sway  of 
the  requirements  of  the  laws  of  the  United 
States  as  to  equipment,  inspection,  etc.,  hith- 
erto applicable  only  to  domestic  vessels. 
Because  §  4405,  which  gave  to  the  duly-en- 
acted rules  and  regulations  of  the  board  of 
supervising  inspectors  the  force  and  effect 
of  law,  was  not  specially  enumerated  in  the 
amendatory  act,  does  not  support  the  propo- 
sition that  it  was  not  intended  that  the  pro- 
visions of  that  section  should  have  applica- 
tion to  foreign  steam  vessels.  To  so  hold 
would  be  but  to  say  that,  although  the  regu- 
lations were  made  applicable  to  foreign  ves- 
sels, and  the  owners  of  such  vessels  were 
commanded  to  obey  the  same,  yet  such  com- 
mand was  not  made  obligatory,  thus  frus- 
trating the  very  purpose  of  the  amendatory 
I4]act,  and  'rendering  its  requirements  entirely 
nugatory.  Aside,  however,  from  this  impos- 
sible conclusion,  the  contention  is  wholy  de- 
void of  merit,  because  both  S§  4488  and  4480 
were  among  the  sections  especially  enumer- 
ated in  the  amendatory  act  of  1882.  The 
effect  of  this  was  to  make  beyond  all  perad- 
venture  those  sections  applicable  to  foreign 
steam  vessels,  and,  therefore,  to  subject  the 
owners  of  such  vessels  to  the  duty  of  com- 
plying with  the  rules  and  regulations  made 
by  the  board  of  supervising  inspectors  as  to 
lifeboats  and  other  equipment,  under  the 
pain  of  incurring  the  penalty  provided  by 
the  statute.  And  the  reasons  just  given  dis- 
pose of  the  contention  ooneeming  the  boai- 
6S  li.  ed. 


I  disengaging  apparatus.  There  is  no  ques- 
tion, as  found  by  both  courts,  that  the  ap- 
paratus in  use  on  La  Bourgogne  was  that 
required  i>y  the  board,  and  the  officers  of  the 
board  testified  that  the  apparatus  in  use  was 
adopted  in  compliance  with  their  require- 
ments, and  was  the  best  and  only  apparatus 
suitable  for  the  purpose.  Again,  the  con- 
tention that  the  regulations  of  the  board  are 
inconsistent  with  the  statute,  we  think,  when 
the  statute  is  considered  as  a  whole,  is  with- 
out merit.  £ven,  however,  if  it  were  other- 
wise, as  compliance  on  the  part  of  the  peti- 
tioner with  the  regulations  adopted  by  the 
board  was  compelled  by  law,  it  cannot  be 
that  upon  it  was  cast  the  duty  of  disobeying 
the  regulation  at  its  peril,  thus,  on  the  one 
hand,  subjecting  it  in  case  of  noncompliance 
to  the  infliction  of  penalties,  and,  on  the 
other  hand,  if  it  fully  complied  with  the  reg- 
ulations, imposing  a  liability  upon  the  as- 
sumed theory  that  there  had  been  a  viola- 
tion of  law. 

3.  Concluding,  as  we  have,  that  the  peti- 
tioner was  entitled  to  the  benefit  of  the  act 
limiting  liability  on  making  the  surrender 
exacted  by  the  statute,  we  are  brought  to 
consider  the  controversies  as  to  what  consti- 
tuted the  freight  then  pending  within  the 
meaning  of  the  law  for  limitation  of  lia- 
bility. 

Both  courts  below  agreed  that  the  peti- 
tioner was  not  obliged  to  surrender  the  pas- 
senger and  freight  receipts  earned  on  the 
sailing  from  Havre  to  Now  York,  because 
such  receipts  were  *not  freight  then  pending[lS5] 
within  the  meaning  of  the  statute.  As  S$ 
4283  and  4284,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  2043),  are  in  pari  ma- 
ferta,  the  two  must  be  considered  together, 
and  therefore  the  freight  then  pending,  re- 
ferred to  in  §  4283,  is  freight  then  pending 
for  "the  same  voyage,"  or  "for  the  voyage," 
as  these  words  are  used  in  $  4284.  The  ves- 
sels of  petitioner  made  trips  from  Havre  to 
New  York  and  from  New  York  to  Havre 
without  any  intermediate  stops.  It  is  dear 
that,  in  common  parlance,  each  of  these  trips 
was  a  separate  voyage.  Undoubtedly  the 
word  "voyage''  may  have  different  meanings 
under  different  circumstances,  depending  on 
the  subject  to  which  it  relates  or  the  context 
of  the  particular  contract  in  which  the  word 
is  employed.  This  it  illustrated  by  the  use 
of  that  word  in  the  subsidy  contract,  where 
the  word  is  used  as  signifying  a  sailing  from 
Havre  to  New  York  and  the  return  trip  to 
Havre.  But  we  need  not  now  concern  ourselves 
with  what  may  be  the  meaning  of  the  word 
"voyage"  under  all  possible  circumstances, 
or  what  was  its  significance  as  used  in  the 
subsidy  contract,  since  we  are  now  called 
upon  only  to  fix  the  meaning  of  the  word  aa 
applicable  to  the  ease  before  ut  in  virtue  of 
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the  sections  of  the  Revised  Statutes  referred 
to.  That  significance  must  be  ascertained 
by  considering  the  context  of  the  sections 
and  the  remedy  which  they  were  intended  to 
afford;  in  other  words,  their  obvious  intent 
and  purpose.  The  intimate  relation  between 
the  provisions  of  the  two  sections,  which 
were  both  in  the  act  of  1851,  was  pointed 
out  in  considering  that  act  in  Norwich  k  N. 
Y.  Transp.  Co.  v.  Wright,  13  Wall.  104,  20 
L.  ed.  585,  and,  concerning  the  purpose  and 
intent  of  the  statute,  it  was  observed  in  that 
case  (p.  Ill): 

"The  phrase  is  added  'on  the  same  voyage' 
to  confine  the  participation  in  the  apportion- 
ment tu  the  freighters  of  a  single  voyage, 
and  not  to  permit  the  shipowner  to  bring  in- 
to tho  ooni])cn)*ation  losses  sustained  on  prior 
or  other  voyages.'* 

The  statute  thus  confining  those  who  aie 
entitled  to  participate  in  the  pending  freight 
to  be  surrendered  to  the  persons  whose  lives 
or  propt'rty  were  at  risk  in  the  common  ad- 
venturo  or  voyage  in  which  the  freight  was 
[lS6]earned,  and  excluding  those  *who  may  have 
siirt'crtHi  loss  from  a  previous  voyage  or  trip, 
it.  follows  that,  as  applied  to  the  case  before 
UH.  the  then  pending  freight  for  the  same 
voyage  embraced  only  the  distinct  sailing 
between  the  definite  termini.  New  York  and 
Havre,  and  therefore  did  not  include  freight 
earned  on  the  previous  sailing  from  Havre 
to  New  York.  This  leads  to  the  conclusion 
that  both  courts  were  right  in  not  requiring 
the  surrender  of  the  freight  earned  in  the 
sailing  from  Havre  to  New  York,  and  re- 
quires us  only  to  consider  whether  the  cir- 
cuit court  of  appeals  was  right  in  reversing 
the  ruling  of  the  trial  court,  to  the  effect 
that  there  was  no  obligation  to  surrender 
the  sums  which  had  been  prepaid  for  freight 
and  passage  on  the  sailing  from  New  York 
to  Havre,  upon  which  the  vessel  was  lost. 
As  pointed  out  in  Norwich  &  N.  Y.  Transp. 
Co.  V.  Wright,  supra,  where  a  vessel  is  lost 
on  a  voyage,  and  thereby  contracts  of  trans- 
portation are  unperformed,  it  may  be  that 
there  will  be  no  freight  earned  and  none  to 
be  surrendered.  But  in  the  case  before  us  it 
is  unquestioned  that  the  freight  and  passage 
money  which  was  received  by  the  petitioner 
for  the  voyage  was  paid  to  it  under  absolute 
agreement  that  the  sums  so  paid  were, 
in  any  event,  to  belong  to  the  petitioner, 
which  were  tantamount  to  stipulations  that, 
although  such  freight  and  passage  moneys 
might  be  only  partially  earned,  the  right  to 
the  whole  amount  was  contractually  com- 
plete. Under  these  circumstances,  in  view 
of  the  decision  in  The  Main  v.  Williams,  152 
U.  S.  122,  38  L.  ed.  381,  14  Sup.  Ct.  Rep. 
486,  holding  that  the  duty  to  surrender 
pending  freight  to  entitle  to  a  limitation  of 
liabilitv  must  be  liberally  oonstrued  against 
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the  shipowner,  we  are  of  opinion  that  the 
circuit  court  of  appeals  was  right  in  holding 
that  the  petitioner  was  under  the  obligation 
to  surrender  the  sums  in  question.  See  O'- 
Brien V.  Miller,  168  U.  S.  287,  303,  42  L.  ed. 
469,  475,  18  Sup.  Ct.  Rep.  140;  Pacific  Coast 
Co.  V.  Reynolds,  52  C.  C.  A.  497,  114  Fed. 
877. 

And  the  reasoning  just  stated  disposes  of 
the  contention,  as  to  which  both  courts  de- 
cided adversely,  that  there  was  a  duty  to 
surrender  as  pending  freight  one  fifty-second 
part  of  the  annual  subsidy  paid  by  the 
French  government,  covering  the  period  of  the 
voyage  during  which  La  Bourgogne  was  lost. 
*since  if  one  fifty-second  part  under  the  con-[lS71 
tract  embraced  the  round  trip  from  Havre 
to  New  York  and  back,  only  one  half  of  that 
sum,  at  the  best,  would  be  applicable  on  ac- 
count of  the  voyage  or  trip  from  New  York 
to  Havre.  But  both  the  courts  below  were 
right,  we  think,  in  deciding  that,  in  view  of 
the  nature  and  character  of  the  contract  of 
subsidy  and  the  state  of  the  proof,  no  part 
of  the  gross  sum  paid  as  subsidy  for  the  year 
could  be  properly  treated  as  freight  earned 
and  then  pending  for  the  voyagi'  in  which 
the  vessel  was  lost.  We  say,  in  view  of  the  na- 
ture and  character  of  the  contract;  because, 
when  all  the  obligations  imposed  by  that 
instrument  are  considered,  and  the  power 
with  which  it  endowed  the  French  govern- 
ment as  to  deductions  for  fines  and  penalties 
is  borne  in  mind,  we  think  it  cannot  right- 
fully be  said  that  a  particular  portion  of 
the  annual  subsidy  was  so  dedicated  to  a 
particular  trip  as  to  cause  any  portion  uf 
the  subsidy  to  become  freight  earned  for  tliat 
trip,  and  pending  within  the  meaning  of  the 
statute.  The  provision  as  to  the  fifty -two 
voyages  was,  in  a  measure,  distributive  of 
the  total  annual  payment.  But,  when  the 
whole  contract  is  taken  into  view,  we  think 
the  annual  subsidy  was  substantially  indivis- 
ible, and  the  solidarity  begotten  by  the  terms 
of  art.  45  of  the  contract  between  all  the 
voyages,  and  the  gross  amount  of  the  sub- 
sidy, excludes  the  conception  that  the  re- 
sult of  one  trip  may  be  isolated  and  treated 
as  pending  freight  for  that  voyage.  We  have 
said,  also,  in  view  of  the  nature  of  the  proof, 
because  the  evidence  was  merely  tluit  a  cer- 
tain sum  was  paid  for  the  year,  which  was 
less  than  the  maximum  amount  of  the  an- 
nual subsidy  fixed  by  the  contract,  and  no 
means  is  afforded  for  determining  whether 
any  deduction  was  made  on  account  of  the 
failure  of  La  Bourgogne  to  complete  the  last 
voyage,  or  whether  such  proportionate 
amount  was  earned  by  the  substitution  of 
another  vessel. 

4.  The  action  of  the  courts  below  concerii- 
ing  the  claims  against  the  fund  reoiain  only 
to  be  considered. 
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We  first  dispose  of  the  claims  based  upon  ful  deatli.  The  doctrine  is  thus  stated*: 
S 8] loss  of  life  which* the  trial  court  disallowed,  "The  action  brought  to  repair  the  damage 
and  which  the  circuit  court  of  appeals  held  caused  by  an  accident,  especially  by  an  acci- 
were  entitled  to  be  proved  against  the  fund,  df  nt  which  hus  bi^>n  followed  by  death,  may 
It  was  settled  in  The  Harrisburg  (The  be  brought,  not  only  by  the  heir  of  the  vic- 
Harrisburg  v.  Rickards)  119  U.  S.  109,  30  tim,  but  also  by  anyone,  whether  heir  or  nut, 
L.  ed.  358,  7  Sup.  Ct.  Rep.  140,  that  no  dam-  who  has  been  directly  injured  by  the  conse- 
ages  can  be  recovered  in  admiralty  for  the  quenccs  of  the  accident."  See  decisions  col- 
death  of  a  human  being  on  the  high  seas,  lected  under  Xo.  ()88,  and  the  immediately 
or  on  the  waters  navigable  from  the  seas,  following  paragraphs  in  the  Annotated  Code, 
caused  by  negligence,  in  the  absence  of  an  just  previously  cited,  indeed,  in  contruver- 
act  of  Congress  or  a  statute  of  a  state,  giving  sies  in  the  French  courts  eouecrning  injuries 
the  rigiit  of  action  therefor.  As  said  in  asserted  to  have  been  .sullered  by  Iuhs  of 
Butler  V.  Boston  &  S.  S.  S.  Co.  130  U.  S.  life  caused  by  the  sinking  of  La  Bourgogne, 
555,  32  L.  ed.  1023,  9  Sup.  Ct.  Rep.  G12,  the  the  right  to  recover  for  loss  by  death  was 
maritime  law  of  this  country,  at  least,  gives  impliedly  conceded  to  exist,  although  relief 
no  such  right.  But  in  The  Hamilton  (Old  was  denied  in  the  particular  cases,  on  the 
Dominion  S.  S.  Co.  v.  Gilmore)  207  U.  S.  ground  that  the  steamer  was  not,  under  the 
398,  ante,  264,  28  Sup.  Ct.  Rep.  133,  it  was  proof,  at  fault  for  the  collision, 
also  settled  that  where  the  law  of  a  state  to  Such  being  the  law  of  France,  it  follows, 
which  a  vessel  belonged — in  other  words,  the  under  the  doctrine  of  The  Hamilton  Case, 
law  of  the  domicil  or  flag — ogives  a  right  of  the  circuit  court  of  appeals  rightly  held  the 
action  for  wrongful  death  if  such  death  oc-  claims  for  loss  of  life  to  be  provable  a;;ain')t 
curred  on  the  high  seas  on  board  of  the  ves-  the  .fund  created  in  the  limited  liability  pro- 
sel,  the  right  of  action  given  by  the  law  of  ceeding,  unless  it  be  that  some  exception 
the  domicil  or  flag  will  be  enforced  in  an  ad-  takes  the  case  out  of  the  general  rule.  It  is 
miralty  court  of  the  United  States  as  a  insisted  that  such  an  exception  obtains,  even 
claim  against  the  fund  arising  in  a  proceed-  although  the  French  law  allows  recovery 
ing  to  limit  liability.  As  La  Bourgogne  was  upon  claims  of  that  nature,  because,  under 
a  French  vessel,  the  question  is,  therefore,  the  facts  found  as  to  the  speed  of  1^  Bour- 
Did  the  law  of  France  give  a  right  of  action  gogne,  the  vessel  would  not  have  been  held 
for  wrongful  death  caused  by  the  collision  by  the  French  courts  to  have  been  negligent, 
in  question?  and  therefore  no  recovery  could  have  bwn 
Article  1382  of  the  Napoleon  Code  provides  had  in  France.  But  it  is  not  denied  that  the 
as  follows:  "Every  act  whatever  of  man,  international  rule  governs  in  the  French 
that  causes  damage  to  another,  obliges  him  courts,  and  hence  the  same  legal  duty  as 
by  whose  fault  it  happened  to  repair  it."  to  moderate  speed  in  a  fog  is  exacted  by  law 
The  text  of  this  article  is  found  in  article  in  both  this  country  and  France.  The  prop- 
2294  of  the  Louisiana  Code,  and  in  sub-  osition  then  is  this:  That  the  right  of  ac- 
stantially  the  same  form  was  found  in  the  tion  allowed  by  the  French  law  may  not, 
Spanish  law.  Hubgh  v.  New  Orleans  &  C.  for  the  purposes  of  the  limitation  of  liabil- 
R.  Co.  6  La.  Ann.  496,  54  Am.  Dec.  565.  ity,  be  allowed  by  the  courts  of  the  United 
While,  as  lucidly  shown  by  Chief  Justice  States,  unless  such  courts  abdicate  their 
Eustis,  in  delivering  the  opinion  in  the  case  functions  by  ^declining  to  draw  their  own  in-[140] 
just  cited,  the  provision  in  question  did  not,  ferences  from  the  proof  as  to  negligence, 
under  the  law  of  Spain  or  Louisiana,  in  and.  to  the  contrary,  make  such  inferences 
the  absence  of  express  statute  to  that  effect,  as  they  assume  would  be  drawn  by  a 
confer  a  right  of  action  for  a  wrongful  French  court  if  the  proof  was  before  such 
death,  it  may  not  be  doubted  that  in  France,  court.  The  duty  to  enforce  the  cause  of 
as  also  pointed  out  in  the  same  case,  such  action  given  by  the  French  law  does  not 
right  of  action  has  been  constantly  recog-  carry  with  it  the  obligation  to  disregard  the 
nized  and  enforced  from  the  date  of  the  en-  proof  by  declining  to  give  it  that  effect  to 
actment  of  the  Code  Napoleon.  See  the  de-  ^^-hich  it  is  entitled  under  the  law  as  admin- 
cisions  of  the  French  courts,  collected  under  jstered  in  the  courts  of  the  United  States, 
article  1382  of  the  Code  Napoleon,  in  the  j^j,,reover,  as  we  have  said  previously,  as  the 
Fuzier^Herman  annotated  edition  of  that  ^itioner  is  here  an  actor,  seeking  to  avail 
l9]code,  Paris  M896,  vol.  3  Page  766,  No.  688  ^  ^^^  ^^^^^^  ^^  ^  ^^^^J^  ^^  ^^  ^.^^.^^ 
et  seq.  Indeed,  under  the  settled  mterpre-  ^^  ^  ..  .  *i.  j  *  *  xi  4  « 
tation  of  the  article  of  the  Code  Napoleon,  States,  ,t  becomes  th.  duty  of  the  courts  of 
the  right  to  recovery  for  wrongful  death  is  ^he  United  States  to  determine  the  question 
not  dependent  upon  heirship  or  other  rela-  o^  fault  by  the  international  rule  as  they 
tionship  by  consanguinity  or  affinity,  but  interpret  it.  And,  in  the  nature  of  things,  it 
upon  the  ability  to  prove  the  existence  of  cannot  be  that  the  vessel  which  peeks  the 
damage  to  the  claimant,  arising  from  wrong-  benefit  of  the  law  of  the  United  States  can 
52  li.  ed.  99Z 
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be  held  to  be  in  fault  and  not  in  fault  con- 
cerning the  same  act  or  acts. 

The  conclusions  hitherto  expressed  as  to 
the  want  of  privity  and  knowledge,  and  the 
adequacy  of  the  equipment  of  the  steamship, 
dispose  of  the  contention  that  the  claim  of 
the  S.  S.  White  Dental  Company  was  erro- 
neously disallowed.  The  contentions  made  to 
establish  that  error  was  committed  by  both 
courts  in  allowing  the  other  claims  rest  ul- 
timately upon  mere  questions  of  fact,  and 
are  therefore  without  merit,  since  we  can- 
not, in  any  event,  say  that  the  proof  clearly 
shows  error.  But,  passing  this,  as  there  is  no 
contest  between  the  claimants,  and  the  sum 
of  the  claims  enormously  exceeds  the  fund 
for  distribution,  we  do  not  think  the  peti- 
tioner's interest  is  such  as  to  require  an  in- 
vestigation of  the  sufficiency  of  the  reasons 
which  caused  the  courts  below  to  allow  the 
claims.  Finally,  we  consider  the  proposition 
that  it  was  error  to  have  allowed  the  limi- 
tation of  liability,  because  the  petitioner  had 
not  actually  paid  over  to  the  trustee  the 
amount  of  the  pending  freight.  But  there 
was  an  honest  controversy  whether  there 
was  any  pending  freight  to  be  surrendered. 
The  trial  court,  when  its  attention  was  called 
to  the  failure  to  surrender  any  sum  as  pend- 
ing freight,  refused  to  direct  such  surrender, 
and  reserved  the  subject  for  future  action. 
[141]The  final  decree  *  which  that  court  made  held 
there  was  no  pending  freight,  and  therefore 
nothing  to  be  surrendered.  While  the  cir- 
cuit court  of  appeals  differed  with  the  trial 
court  as  to  one  item, — the  freighi*  from  New 
York  to  Havre, — we  do  not  think  that  court 
was  required,  as  a  condition  for  affirming  the 
grant  of  limitation  of  liability,  to  exact 
the  payment  of  the  disputed  money  into 
court,  or  the  giving  of  bond  therefor,  until 
the  possibility  of  the  review  of  its  action  was 
at  an  end.  Of  course,  where,  in  proceedings 
for  limitation  of  liability,  the  petitioner  con- 
tumaciously refuses  to  put  the  court  in  ac- 
tual or  constructive  possession  of  the  fund 
to  hv  distributed,  relief  might  properly  be 
wil'iheld  and  the  petition  for  limitation  of 
liability  be  dismissed.  But  where,  as  here, 
a  bona  fide  controversy  existed  as  to  whether 
particular  moneys  were  or  were  not  pending 
freight,  and  there  also  existed  no  question 
as  to  the  solvency  of  the  petitioner,  the  eourt 
did  not  err  in  declining  to  impose  conditions 
upon  the  granting  of  relief  tantamount  to 
an  assumption  that  the  claim  of  the  peti- 
tioner was  untenable,  in  advance  of  a  final 
determination  of  the  disputed  issue.  We 
have  confined  the  foregoing  opinion  to  those 
general  propositions  which  we  deem  essential 
to  dispose  of  the  case.  We  have  hence  re- 
frained from  expressly  noticing  many  minor 
points  pressed  in  the  voluminous  argument 
submitted  at  bar.  Because  we  have  so  done, 
004 


we  have  not  overlooked,  but  have  considered 
them  all ;  indeed,  have  disposed  of  them  all ; 
as  the  reasons  we  have  given,  when  ultimate- 
ly considered,  conclude  every  contention 
made.  Am  neither  party  has  prevailed  in 
this  court,  each  must  pay  his  own  costs  in 
this  court. 
A£Qrmed« 


«JAMES  FARRELL,  Plff.  In  Err.,        [141 

V. 

JAMES  M.  LOCKHART,  Administrator  of 
the  Estate  of  John  G.  Rhodin,  Deceased. 

(See  S.  C.  Reporter's  ed.  142-149.) 

Eridenoe  —  oonfUctlncr  minincr  locations 
—  third  locator  may  show  senior  lo- 
cation. 

1.  Evidence  is  admissible  on  behalf  of  the 
third  locator  of  a  lode  mining  claim  which 
tends  to  establish  the  existence  of  a  valid 
and  subsisting  location  prior  to  the  location 
which  such  third  locator  is  advcrsing. 

Mines  —  conflicting  lode  locations  —  ef- 
fect of  abandonment  of  senior  loca- 
tion. 

2.  Ground  embraced  in  a  mining  location 
may  become  a  part  of  the  public  domain  so 
as  to  be  subject  to  another  location  before 
the  expiration  of  the  statutory  period  for 
performing  annual  labor  if,  at  the  time 
when  the  second  location  is  made,  there  has 
been  an  actual  abandonment  of  the  claim  by 
the  first  locator. 

[No.  170.] 

Submitted   March   9,   1908.     Decided  May 

18,   1008. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  for  Summit  County,  in  that  state, 
in  favor  of  defendant  in  a  suit  in  support 
of  an  adverse  mining  claim.    Reversed. 

See  same  case  below,   31   Utah,   155,  86 
Pac.  1077. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  O.  Dey  submitted  the  cause 
for  i^aintifT  in  error.  Mr.  A.  L.  Hoppaugh 
was  on  the  brief : 

This  case  is  governed  and  controlled  by 
Lavagnino  v.  Uhlig,  108  U.  S.  443,  49  L.  ed. 
1110,  25  Sup.  Ct.  Rep.  716. 

Note. — ^As  to  conflicting  locations  of  min- 
ing claims — see  notes  to  LAst  Chance  Min. 
Co.  V.  Tyler  Min.  Co.  30  L.  ed.  U.  S.  859, 
and  Enterprise  Min.  Co.  v.  Rico-Aspen  Cob- 
sol.  Min.  Co.  42  L.  ed.  U.  S.  96. 

As  to  relocation  of  mining  claim  as  aban- 
doned or  forfeited — see  note  to  Wilson  t. 
Freeman,  68  L JELA.  833. 
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Mr.    Wilson    I.    Snrder   lubmittcd    the  Hr.  JiutiM  Wblte  delivered  the  opiofoB 

CBuse     for     defendant     in     error.     Messrs.  o(  the  court: 

George    Sutherland    uid    Biuurck    Snj'der  In  the  month  of  Pebriurf,   1906,   Jamea 

were  on  the  brief:  Farrell,  pUintiff  in  error,  &b  owner  of  the 

While  the  senior  locktlon  was  nlid  snd  Cliff  lode  mining  claim,  uttiated  in  the  Uin- 

mbaisting,   iU   territory  oonld  no  more  be  tah  mining  district.  Summit  count;,  Utah, 

invaded,   for   the   purpose   of   attempting  a  made  application  in  the  United  States  land 

location,  than  could  patented  grounil  be  so  office  at  Salt  Lake  City  for  a  patent,  and 

encroached  upon.  published  the  notice  required  by  law.    The 

Forbes   t.   Gracey,   M   U.   S.   T6T,   24   L.  defendant  in  error,  as  the  administrator  of 

ed.   314;   Belle   v.  Ueagher,   104  U.  B.  279,  the  esUte  of  John  G.  Rhodin,  filed  an  ad- 

28  L.  ed.  735.  verse    claim    based    upon    the    location    by 

The   Cliff  discovery   was   located  upon   a  Rhodin   of   the   ground   as   the  Divide   lode 

valid    and    aubaistinif    mining   claim,    upon  mining    claim.     Thereafter,    'pursuant    to(14S) 

ground  not  then  open  to  appropriation,  and  Rev.  Stat,  f  2326,  U.  S.  Comp.  Stat.  1001, 

thrrctore,    there   being   no   valid   discovery,  p.  1430,  this  action  was  brought  in  a  court 

there  was  no  valid  location.  of  the  state  of  Utah  by  the  administrator 

Belk  V.  Meagher,  su]va;  Book  v.  Justice  of  Rhodin,  in  support  of  said  adverse  claim. 
Hin.  Co.  68  Fed.  128;  Malone  v.  Jaclcion,  In  the  complaint  filed  by  the  administia- 
70  C.  C.  A.  216,  137  Fed.  878;  Hal)  *.  Hale,  ior  the  right  of  Rhodin  to  the  Divide  waa 
8  Colo.  361,  B  Pac.  680;  Shsttuek  t.  Costel-  asserted  to  have  been  initiated  by  a  lo- 
lo,  8  Ariz.  22,  68  Pac.  629;  SlavoniMi  Min.  cation  duly  made  on  January  2,  1903.  Far- 
Co.  v.  Vacavtch,  7  Sawy.  217,  7  Fed.  331;  rell  in  his  answer  asserted  a  paramount 
Brown  t.  Gumey,  201  U.  S.  104,  SO  L.  ed.  right  by  reason  of  hii  ownership  of  the 
717.  26  Sup.  Ct.  Rep.  509;  Jordan  V.  Duke,  6  Cliff  claim,  averring  that  it  had  been  in- 
Ariz.  66,  63  Pac.  IDT ;  Nash  v.  McNamara  itiated  by  a  location  made  on  August  1, 
(Nev.)  B3  Pac.  40E;  Watson  v.  Mayberry,  1001,  seventeen  months  prior  to  the  loca- 
le Utah,  265,  40  Pac.  479;  Reynolds  v.  Pas-  tion  of  the  Divide  by  Rhodin.  To  the  af- 
coe,  24  UUh,  219,  66  Pac.  1064;  Filers  v.  flrmative  matter  pleaded  in  the  answer  of 
Boatman,  3  UUh,  159,  2  Psc.  66;  Gwillim  Firrell  a  general  denial  was  inUrposed,  and 
V.  Donnellsn,  IIS  U.  S.  45,  29  L.  ed.  348,  6  '*  ""  ■!»<'  "-verred  as  follows:  Plaintiff 
Sup.  Ct.  Rep.  1110;  Upton  v.  Larkin,  7  "»'leges  that  at  the  time  and  date  of  the 
Mont.  449,  17  Pac.  728;  Perigo  v.  Erwin,  "tte^Pted  location  of  the  said  Cliff  patented 
86  Fed.  904:  Sullivan  v.  Sharp,  33  Colo.  346,  »"»"B  ='»""  *^  ground  therein  conUined 
80  Pac    1054  ***    ""^   '"y    P"t   of    the   open    and    un- 

Every  location,  to  be  valid,  must  be  based  ^''^ed  mineral  Und  of  the  United  SUts^ 

■ipon   a   valid   discovery   within    the   limits  ''"*•   <™    *''•   «>ntr»n'.    "»   whole    thereof, 

of  the  claim.  including  the  point  and  place  of  discovery 

Creedc  A  C.  C.  Min.  ft  Mill.  Co.  t.  UinU  °*  "'<*  alleged  Cliff  mining  elaim,  wm  then 

Tunnel  Min.  ft  Transp.  Co.   196  U.  8.  337,  «"'>raeed  and  included  and  contained  in  m 

40  L.  ed.  501,  25  Sup.  Ct  Rep.  266;  Copper  '*"'*   "^   subsisting   mining   claim,   called 

Globe  Min.  Co.  v.  Allman,  23  UUh,  418,  64  *''*    °°^^^   Mountain,   then    and   there   the 

Pac.  1019;  Harrington  v.  Chambers,  3  UUh,  ?«>P»rty  and  m  the  poesession  of  the  pred- 

94,  lP«c.362;Httve8V.  Lavagnino,  nUUh,  «*«»°"   "f   this    plaintiff's    irtesUte;    and 

190,  53  Pac.  1029;  King  v.  Amy  ft  S.  Consol.  '"  ™   ""*>"  .**>"'   '•"=   discovery   of  said 

Min.  Co.   162  U.  8.  225,  38  L.  ed.  420.   14  ""•««''   Cliff  mining  claim  was  not  placed 

Sup.  Ct.  Hep.  BIO;   Erhardt  v.   Boaro,   113  "P""  ^"^^P''^  »''d  unclaimed  land  of  the 

U.  S.  527,  28  h.  ed.   1113,  6  Sup.  Ct.  Rep.  "'""''^    ^^^"^    ^^«  .H'T**   !??''°"   ""^ 

B60;   Perigo  v.   Erwin,  86   Fed.   904,  35   C.  "'"*°"  ^"*""  absolutely  void." 

C   A   482   03  Fed    60B  ""*  "•*  ""  *'''*^  ''?  '*'"  <»*"^.  ""d  ** 

Before  'there   can   be   a   relocation,   there  ™  •peciH'^lly  found  that  the  Cliff,  the  Di- 

must  he  an  end  of  the  previous  claim.  ;"■**■   •■"*   **"=   ^""^   MounUin   claims,   as 

Zerresv.  Vanina,  134  Fed.  614;  Omar  V.  '«**«^'     •»""''     """tantially     the     same 

Soper,    II   Colo.  380,   7   Am.   St.   Rep.   246,  W^^^d,  and  that  the  place  of  discovery  of 

18  Pac.  448;  Little  GunncU  Co.  v.  Kimber,  **"■  Cliff  was  within  the  boundaries  of  the 

1   Morrison,  Min.  Rep.   538,   Fed.   Cas.  No.  '"*8!'*  ^""^^  Mountain   mimng  claim.     It 

8.402;  Lakin  v.  Sierra  But tes  Gold  Min.  Co.  '*".  '<"*»""■  "P^'a-^*"?  ^;»«"'  ^y  the  court 

25  Fed.   337;   Reals  v.  Con.,  27   Colo.  473,  ?;*'  ,"P°J  *''**"*'  ,"'  u^%'*  T^  ^u"" 

83  Am.  St.  Rep.  02,  82  Pac.  948;  Lacey  v.  !"  *'^':!^  r^'^rMw^fi.                      '^' 

„,     ,        ^   „     '  ,,   '                         '           t.  tion  of  the  defendant  that  the  same  was  in- 

Woodward.  6  N.  M.  683,  26  Pac  786;  McKay  ^j^tent,  immaterial,  and  irrelevant,  and 

T.   Mcltougall,   26   Mont.   268,   87   Am.   St.  that  no  adverse  claim  was  filed  on  behalf  of 

R«p.  396.  64  Pac.  069;  North  Noonday  Min.  the    South    Mountain    lode    mining   claim) 

Co.  V.  Orient  Hin.  Co.  I  Fed.  522.  tending  to  ahow  that,  during  the  month  of 
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August.  1900.  the  ground  in  controversy 
[144]horein  was  •located  by  W.  I.  Snyder  and 
Thomas  Rosciimp,  respectively,  citizens  of 
tlif*  United  States,  under  the  name  of  the 
South  Mountain  lode  mining  claim.  That 
a  discovery  of  a  vein  was  made  and  notice 
of  location  posted,  and  the  boundaries  of 
said  claim  marked  so  that  the  same  could 
readily  be  traced,  and  that  said  notice  was 
in  due  form,  and  was  duly  recorded  in  the 
office  of  the  county  recorder  of  Summit 
county,  state  of  Utah.  That  no  work  was 
ever  done  upon  said  South  Mountain  claim, 
and  that  said  South  Mountain  claim  lapsed 
and  became  forfeited  for  want  of  work  done 
thereon,  on  December  31,  1901.  That  no 
adverse  claim  was  filed  on  behalf  of  said 
South  Mountain  lode  against  the  applica- 
tion for  patent  for  said  Cliff  lode  mining 
claim.  That  on  or  about  the  13th  day  of 
October,  1902,  said  Snyder  and  KoMcunip 
made  a  deed  purporting  to  convey  said  al- 
leged South  Mountain  lode  mining  claim 
to  said  John  G.  Rhodin." 

When  it  decided  the  case,  the  court  found 
that  Farrell  initiated  his  ownership  of  the 
Glilf  claim  on  August  1,  1901,  and  per- 
formed all  the  acts  required  by  law  in  ad- 
dition to  the  annual  labor  required  by  stat- 
ute, and  that  Rhodin  initiated  on  January 
2,  1003,  his  Divide  claim.  The  court  de- 
cided in  favor  of  the  defendant  Farrell,  and 
entered  a  decree  adjudging  that  he  was  the 
owner,  in  possession  of  the  premises  in  con- 
troversy, and  entitled  to  the  possession, 
except  as  against  the  paramount  title  of 
the  United  States.  The  court  treated  the 
proof  offered  on  behalf  of  the  plaintiff  as 
to  the  location  of  the  South  Mountain 
claim  for  the  same  ground  embraced  in  the 
Cliff,  made  a  year  prior  to  the  location  of 
the  latter  claim,  as  immaterial  and  irrele- 
vant. Plaintiff  duly  excepted  and  appealed  to^ 
the  supreme  court  of  the  state.  The  court,  in 
disposing  of  the  appeal,  considered  solely 
what  it  termed  the  ''decisive  question"  pre- 
sented by  the  record,  viz.,  "whether  the  ap- 
pellant, as  owner  of  the  Divide  claim,  who, 
as  such,  ad  versed  the  application  for  pat- 
ent, is  in  position  to  show  and  assert  that, 
at  the  time  of  the  location  of  the  Cliff 
claim,  the  ground  located  was  covered  by 
[145]the  South  Mountain,  a  then  *valid  and  sub- 
sisting claim;  that  the  discovery  point  of 
the  Cliflf  was  within  the  boundaries  of  the 
South  Mountain:  and  that,  therefore,  the 
locator  of  the  Cliff  did  not  discover  a  vein 
or  lode  on,  or  make  a  valid  location  of, 
unappropriated  and  unoccupied  mineral 
lands  of  the  United  States,  and  because 
thereof  his  location  is  and  was  void,  not 
only  against  the  locators  of  the  South 
Mountain,  but  all  the  world."  In  deciding 
this  question  the  court  deemed  that  it  was 
000 


called  upon  to  consider  ancT  apply  the  rul- 
ing in  Lavagnino  v.  Uhlig,  198  U.  S.  443, 
49  L.  ed.  1119,  25  Sup.  Ct.  Rep.  716.  Do- 
ing so  it  was  recognized  that  the  reasoning 
in  the  opinion  in  that  case  was  broad  enough 
to  maintain  where,  on  an  adverse  claim, 
the  first  or  senior  locator  did  not  appear 
to  oppose  the  application  for  a  patent  made 
by  a  second  locator,  whose  rights  in  the 
same  ground  had  been  initiated  prior  to  the 
forfeiture  of  the  senior  location,  for  failure 
to  perform  the  annual  labor  required  by  the 
statute,  a  third  locator  could  not  be  heard 
to  complain  that  the  second  locator  had  in- 
itiated his  claim  upon  mining  ground  which 
was  not  at  the  time  open  to  location.  While 
thus  conceding,  the  court  considered  that 
the  reasoning  in  question  ought  to  be  re- 
stricted, because  not  to  do  so  would  cause 
Lavagnino  v.  Uhlig  to  be  in  conflict  with 
cases  decided  prior  to  the  decision  in  that 
case,  and,  moreover,  would  establish  a  rule 
in  conflict  with  the  practice  "which  had  long 
prevailed  in  the  mining  districts,  and  would 
therefore  create  great  confusion  and  un- 
certainty in  respect  to  mining  claims,  and 
unsettle  rights  of  property  of  great  value. 
The  court  did  not  at  all  doubt  that  La- 
vagnino V.  Uhlig  had  been  correctly  decided 
in  view  of  the  issues  in  that  case;  but,  for 
the  reasons  which  we  have  just  stated,  it 
held  that  the  ruling  in  Lavagnino  v.  LUilig 
must  be  considered  as  narrowed,  so  as  to 
apply  only  to  a  case  where  the  second  lo- 
cation did  not  embrace  tlie  discovery  ]K>int 
of  the  first,  but  was  a  mere  overlap.  Thus 
applying  the  ruling  in  Lavagnino  v.  Uhlig. 
the  court  held  that,  as  the  location  by  Far- 
rell of  the  Cliff  claim  was  made  upon  sub- 
stantially the  same  ground  embraced  by  the 
South  Mountain,  and  the  statutory  period 
for  the  forfeiture  of  the  South  •Mountain[l4l) 
claim  had  not  expired,  the  Cliff  claim  was 
not  located  on  ground  subject  to  location, 
and  was  void;  that,  as  the  Divide  had  been 
located  or  relocated  after  the  lapsing  of  the 
South  Mountain  claim,  the  Divide  claim  was 
located  on  land  subject  to  be  appropriated, 
and  was  therefore  paramount  to  the  second 
or  Farrell  location.  The  judgment  of  the 
trial  court  was  therefore  reversed  and  a 
decree  was  made  in  favor  of  the  administra- 
tor of  Rhodin.  31  Utah,  155,  8G  Puc. 
1077.  Farrell  thereupon  sued  out  this  writ 
of  error. 

In  the  argument  at  bar  our  attention  has 
been  directed  to  several  decisions  of  the 
highest  courts  in  some  of  the  mining  states 
or  in  territories  of  the  United  States 
where  mining  prevails, — Nash  v.  McNamara 
(Nev.)  93  Pac.  405.  and  cases  cited. — 
which,  in  considering  the  reasoning  of  La- 
vagnino V.  Uhlig,  also  attributed  to  that 
reasoning,   broadly    construed,    the    serious 
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ftnd  unfavorable  consequences  on  rights  of 
property  suggested  by  the  court  below  in  its 
opinion.  It  may  not  be  doubted,  unless  the 
reasoning  in  the  Lavagnino  Case  is  to  be 
restricted  or  qualified,  that  the  grounds  up- 
on which  the  court  below  rested  its  conclu- 
sions were  erroneous.  Not  doubting  at  all 
the  correctness  of  the  decision  in  the  La- 
vagnino Case,  especially  in  view  of  the  issue 
ns  to  long  possession  and  the  operation  of 
the  bar  of  the  statute  of  the  state  of 
Utah,  which  was  applied  by  the  court  below 
in  that  case,  and  whose  judgment  was  af- 
firmed, we  do  not  pause  to  particularly  re- 
examine the  reasoning  expressed  in  the  opin- 
ion in  Lavagnino  v.  Uhli^  as  an  original 
proposition.  We  say  this,  because,  whatever 
may  be  the  inherent  cogency  of  that  reason- 
ing, in  view  of  the  experience  of  the  courts 
referred  to  concerning  the  practice  which,  it 
was  declared  had  prevailed,  in  reliance  up- 
on what  was  deemed  to  be  the  result  of 
previous  decisions  of  this  court,  and  the  ef- 
fect on  vested  rights  which  it  was  said 
would  arise  from  a  chance  of  such  practice, 
and  takinjc  into  view  the  prior  decisions  re- 
ferred to,  especially  Belk  v.  Meagher,  104 
U.  S.  270,  26  L.  ed.  735,  as  also  the  more 
recent  case  of  Brown  v.  Gurney,  201  V.  S. 
184,  50  L.  ed.  717,  26  Sup.  Ct.  Rep.  509, 
wo  think  the  opinion  in  the  Lavagnino  Case 
l7]should  be  qualified  *so  as  not  to  exclude  the 
right  of  a  subsequent  locator  on  an  adverse 
claim  to  test  the  lawfulness  of  a  prior  lo- 
cation of  the  same  mining  ground  upon  the 
contention  that,  at  the  time  such  prior  lo- 
cation was  made,  the  ground  embraced 
therein  was  covered  by  a  valid  and  sub* 
misting  mining  claim.  It  is  to  be  observed 
that  this  qualification  but  permits  a  third 
locator  to  offer  proof  tending  to  establish 
the  existence  of  a  valid  and  subsisting  lo- 
cation anterior  to  that  of  the  location  which 
is  being  ad  versed.  It  does  not,  therefore,  in- 
clude the  conception  that  the  mere  fact  that 
a  senior  location  had  been  made,  and  that 
the  statutory  period  for  performing  the  an- 
nual labor  had  not  expired  when  the  second 
location  was  made,  would  conclusively  es- 
tablish that  the  location  was  a  valid  and 
subsisting  location,  preventing  the  initia- 
tion of  rights  in  the  ground  by  another 
claimant,  if,  at  the  time  of  such  second  lo- 
cation, there  had  been  an  actual  abandon- 
ment of  the  original  senior  location.  We 
say  this  because — taking  into  view  Belk  v. 
Mengher,  Lavagnino  v.  Uhlig,  and  Brown  v. 
Gurney — we  are  of  the  opinion,  and  so  hold, 
that  ground  embraced  in  a  mining  location 
may  become  a  part  of  the  public  domain  so 
as  to  be  subject  to  another  location  before 
the  expiration  of  the  statutory  period  for 
performing  annual  labor,  if,  at  the  time 
when  the  second  location  was  made,  there 
59  li.  ed. 


had  been  an  actual  abandonment  of  the  claim 
by  the  first  locator.     ,^ 

In  Black  v.  Elkhom  Min.  Co.  163  U.  S. 
445,  41  L.  ed.  221,  16  Sup.  Ct.  Rep.  1101, 
summing  up  as  to  the  character  of  the  right 
which  is  granted  by  the  United  States  to  a 
mining  locator,  after  observing  that  no  writ- 
ten instrument  is  necessary  to  create  the 
right,  and  that  it  may  be  forfeited  by  the 
failure  of  the  locator  to  do  the  necessary 
amount  of  work,  it  was  said   (p.  450)  : 

*'(3)  His  interest  in  the  claim  may  also 
be  forfeited  by  his  abandonment,  with  an 
intention  to  renounce  his  right  of  posses- 
sion. It  cannot  be  doubted  that  an  actual 
abandonment  of  possession  by  a  locator  of  a 
mining  claim,  such  as  would  work  an  aban- 
donment of  any  other  easement,  would  ter- 
minate all  the  right  of  possession  which  the 
locator  then  had. 

*''An  easement  in  real  estate  may  be  aban-[148] 
doned  without  any  writing  to  that  eflfect, 
and  by  any  act  evincing  an  intention  to  give 
up  and  renounce  the  same.  Snell  v.  Levitt, 
110  K.  Y.  595,  1  L.R.A.  414,  18  N.  E.  370, 
and  cases  cited  at  p.  603  of  opinion  of  Earl, 
J.;  White  v.  Manhattan  R.  Co.  139  N.  Y. 
19,  34  N.  E.  887.  If  the  locator  remained 
in  possession  and  failed  to  do  the  work  pro- 
vided for  by  statute,  his  interest  would  ter- 
minate, and  it  appears  to  be  equally  plain 
that,  if  he  actually  abandoned  the  posses- 
sion, giving  up  all  claim  to  it,  and  left  the 
land,  that  all  the  right  provided  by  the 
statute  would  terminate  under  such  circum- 
stances." 

It  remains  only  to  test  the  correctness 
of  the  conclusions  of  the  court  below  in  the 
light  of  the  principles  just  announced.  Now, 
it  was  found  by  the  trial  court  that  the 
evidence  ofl*ered  tended  to  show  that  the 
South  Mountain  lode  claim  was  located 
in  August,  1900,  and  that  no  work  \cas  ever 
done  on  said  claim,  and  that  it  became  for- 
feited for  want  of  the  annual  labor  required 
by  the  statute  on  December  31,  1901.  Far- 
rell  made  his  location  in  August,  1901,  a 
vear  after  the  South  Mountain  was  located 
and  five  months  before  the  expiration  of 
the  period  when  a  statutory  forfeiture  of 
the  South  Mountain  would  have  resulted. 
The  offer  of  proof,  therefore,  made  by  the 
administrator  of  Rhodin,  to  show  that  the 
South  Mountain  was  a  valid  and  subsist- 
ing location  when  Farrell  made  the  loca- 
tion of  the  Cliff,  tended  to  show  that  during 
the  year  that  had  intervened  between  the 
location  of  the  South  Mountain  and  the 
location  by  Farrell  of  the  Cliff,  no  work 
of  any  character  whatever  was  done  by  the 
locators  of  the  South  Mountain,  and  that 
this  was  also  true  from  the  time  the  CliflT 
was  located  to  the  expiration  of  the  period 
when  a  statutory  forfeiture  would  have  been 
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occasioned.     As  all  rights  of  the  locators  ▲  PPEAL  from  the  Supreme  Court  of  the 

of   the   South   Mountain  were,   in   any   as-  J\.  Territory  of  Hawaii  to  review  a  decree 

pect,  at  an  end  by  their  failure  to  adverse,  which  affirmed  a  decree  of  the  Circuit  Court 

and  as  the  Cliff  was  prior  in  time  to  the  of  the  First  Judicial  Circuit,   in   that  ter* 

Divide,  and  therefore  the  burden  of  proof  ritory,  sustaining  a  demurrer  to,  and  dis- 

was   on   the   Divide   to   establish   that   the  missing,  a  bill  against  a  testamentary  trus- 

Cliff  location  was  not  a  valid  one,  we  think  tee  for  an  accounting.    Affirmed, 

that  the  burden  would  not  have  been  sus-  See  same  case  below,  17  Haw.  45,  415. 
tained  by  the  proof  offered.     To  the  con- 

[14t]trary,  we  are  of  opinion  that  •the   proof  Statement  by  Mr.  Justice  White: 

which  was  so  offered  on  behalf  of  the  Divide  By  the  last  will  of  Joshua  R.  Williami, 
tended,  when  unexplained,  to  show  that  the  duly  admitted  to  probate  by  the  proper 
location  of  the  South  Mountain  was  not  court  of  the  Hawaiian  Islands  on  July  30, 
made  in  good  faith,  and  that  the  claim  had  1879,  William  R.  Castle,  the  appellee,  was 
actually  been  abandoned  when  Farrell  made  appointed  trustee  to  collect  and  manage 
his  location.  The  supreme  court  of  Utah  the  estate  of  said  Williams.  After  the  de- 
should  therefore  have  remanded  the  cause,  cease  of  Williams,  Castle  duly  qualified 
so  that  it  might  be  determined  whether  or  and  entered  upon  the  performance  of  the 
not  the  South  Mountain  had  been  aban-  trust.  He  was  charged  with  the  duty  of 
doned  by  the  locators  of  that  claim  when  paying  the  income  of  the  estate  to  named 
Farrell  made  his  location;  and  error  was  beneficiaries  during  life,  and,  on  the  de- 
therefore  committed  in  entering  judgment  cease  of  any  of  such  beneficiaries,  the  share 
ia  favor  of  Lockhart,  the  administrator  ^as  to  be  paid  to  the  children,  and  the  dis- 
ot  Rhodin,  decreeing  to  him  possession  of  tribution  of  the  principal  of  the  estate  was 
the  ground  in  controversy.  postponed  to  a  remote  period.  One  of  the 
The  judgment  of  the  Supreme  Court  of  named  beneficiaries  was  a  son,  John.  He 
Ctah  must  therefore  be  reversed  and  the  married,  and  his  wife  bore  him  a  son, 
cause  remanded  for  further  proceedings  in  Othello.  While  John  was  living  in  lawful 
conformity  with  this  opinion.  wedlock  another  woman  bore  him  two  chil- 
Revcrsed  and  remanded.  dren,— Annie,    born    in    1879,    and    a    sob, 

Keoni,   born    in    1883.     Some  years   subse* 

quent  to   1883,  his  first  wife  having  died, 

John  married  the  mother  of  his  two  ille- 

ANNIE   KEALOHA   and   Keoni   Williams,  gJtimate  children.     John  died  about   1891, 

Appts.,  leaving  his  second  wife  surviving  him,  at 

V.  also  the  child  Othello  by  the  first  wife  and 

WILLIAM  R.  CASTLE,  Trustee.  the   two   illegitimate   children    referred   to. 

One  of  these,  Annie,  married  one  Kealcha, 

(See  S.  C.  Reporter's  ed.  149-155.)  and  in  1905,  after  she  and  her  brother  Keoni 

had  reached  their  majority,   they    filed   in 

Federal     courto  —  following     construe-  the  circuit  court  of  the  first  judicial  circuit, 

tlon    of    local    statute    by    Hawaiian  territory  of  Hawaii,  a  bill  against  CasUe 

TV.:  iK'^urts'  will    follow    the  ll'  *«  accounting,   in  which  substantially 

construction  given  by  the  courts  of  the  gov-  *^«  ^»<^^  above  stated  were  set  forth.     It 

emment  of  Hawaii   to  a  statute  first   en-  ^^^  a'^o  averred  that  although,  on  an  ap- 

%cted  on  May  24,   1866,  legitimating  chil-  plication  by  the  trustee,  he  had,  in   1891, 

dren  born  out  of  wedlock  upon  the  marriage  been   instructed  by  a  justice   of  the  court 

of  their  parents,  as  not  applicable  to  the  to  make  pajrment  to   the   said   Annie  and 

Issue  of  an  adulterous  relation.  Keoni  of  their  shares,  on  the  theory  that 

Judgment  —  res  Judicata  —  ex  parte  dl-  they  had  been  legitimated  by  the  marriage 

rection.  of  their  parents,  the  trustee  had  ceased  to 

2.  An  ex  parte  direction  to  a  testamen-  make  said  payments,  and  denied  that  they 

tary  trustee  to  pay  over  a  portion  of  the  were  entitled  to  receive  any  portion  of  the 

income   of   the   trust   property   to   children  income  or  to  share  in  the  principal  of  the 

of   the   testator,   on    the   theory   that  they  ^^^te.      It   was    prayed    that    the    trustee 

have  become  legitimate  by  the  subsequent  -uau        jjIj                        xj 

*  Ai.  •              ±     s        A.          •   J .  micht  be  ordered  to  render  an  account  and 

marriage  of  their  parents,  is  not  res  jud.ca-  ""*»""  v^  "*u^«cu  w  icnucj  »u  ■^^"""•' •"*•        , 

ta  where  no  notice  was  given  of  the  proceed-    **f  compelled  to  make  payment  of  the  •por-[l»li 
ings,  and  there  was  no  contest  or  issue  made    ^'^^  ^^  the  income  to  which  it  might  ap- 
concerning  the  legitimacy  of  the  children.         pear  the  petitioners  were  entitled.     A  de- 
murrer was  filed  to  the  bill,  and  the  ques- 
[No.  230.]  tion  whether  the  demurrer  should  be  sus- 

tained was  reserved  to  the  supreme  court 
Submitted   April    28,    1908.     Decided   May    of  the  territory,  it  being  stated  in  the  cer- 

18,  1908.  tificate  that  the  following  question  of  law 
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w«8   raisH   by   the   dprniirrer,   upon   which  60  Am.  SI.  Bep.  780,  53  N.  E.  60;  Butphin 

the  court  nns  in  doubt,  viz. :  v.  C!os,  2  Ohio  Dec.  Reprint,  60;  CnrroU  v. 

"Whether  or  not  said  demurrer  should  be  Cttrroll,  20  Tex,  732;  ttonson  v.  Painter,  S 

Buatained  or  overruled,  which   involves  the  Allen,  651;  Adams  v.  Adams,  36  G«.  230; 

construction    of    {    2288.    Revised    Laws   of  State  v.  Lavin,  80  Tona,  556,  40  N.  W.  633; 

Hawaii,    and    its   application    to   the    facts  lie  Schmidt,  42  Misc.  463,  87  N.  Y,  Supp. 

as  allc^Kd  in  tlie  bill  herein;  that  is  to  saj',  428;  Townsend  v.  Van  Du-^kirk,  33  Misc.  287, 

were    the    petitioners    made    legitimate    by  68  N.  \.  Supp.  612;    10  Enc.  PI.  &  Ft.  p. 

the   tiiarriage   of   their   parents   sul>sequent  633 ;   22  Cj'c.  Law  &  Proc,   p.  641 ;   Brewer 

to  t.icir  birth,  and  thereby  rendered  capable  v.  Blougher,  14  Pet.  178,  10  L.  ed.  408. 
of   inheriting  from  their  father,  J.  R.  Wil-        Kekula  v.  Pioeiwa,  4  Haw.  202,  does  not 

liams.  decenaedJ"  constitute  a  rule  of  property  which  should 

The  supreme  court  held  that  the  demur-  control  this  case, 
rer  ought  to  be  sustained,  and,  upon  remit-        Chesnut  t.  Shane,  16  Ohio,  699.  47  Am. 

titur,   the   circuit   court   entered   a    decree  Dec.  387;  Paul  v.  Davis,  100  Ind.  422;  Green 

sustaining  the  demnrrer  and  dismissing  the  v.  Neal,  6  Pet.  291.  8  L.  ed.  402;   Hall  v. 

petition    with    costs.      This    decres    having  Newcomb,  3  Hill,  233;  The  Madrid,  40  Fed. 

been  afflmed  Yxy  the  supreme  court  of  the  677;  26  Am.  t  Eng.  Enc.  Law,  pp.  167,  181, 

territory,  the  case  was  brought  here  by  ap-  183.   184;    Kimball   v.   Grantsville  City,   19 

peal.  Utah,  369,  46  L.R.A.  628.  67  Pac.  1;  Hihn 

17  Haw.  416.  v.  Courtis,  31  Cal.  309;  Frank  v.  Darst,  14 
in.    304,    68    Am.    Dec.    E7G;    Montgomery 

Mrs.    Annte   Kenloh*   and    Mr.    Keonf  County   Fiscal    Court   v.  Trimble,    104   Ky. 

'WlllfamB.  in   propriit  pertonia,  submitted  029,  42  L.KA.  738,  47   8.  W.  773;   Duff  v. 

the  cause  for  appellants.     Mr.  T.  M.  Harri-  Fisher.  16  Cal.  376;  Calhoun  Gold  Min.  Co. 

sou  was  on  the  brief:  v.  Ajax  Gold  Min.  Co.  27  Colo.  1,  60  L.R.A. 

It  was  error  to  hold  that  the  decision  of  209,  63  Am.  St.  Rep,  17,  69  Pac,  607;  M« 

Mr.    .Tustice    Bickerton,    that    the    income  Farland    v.    Pico,    8    Cal.    631;    Mallptt    v. 

should  be  paid  the  appellants  on  the  theory  Butcher.  41  111.  382;  Ellison  v.  Georgia  R. 

they  were  legitimate,  did  not  make  the  ques-  &  Bkg,  Co.  87  Ga,  691.  13  S,  E.  809;  Leavitt 

tlon  r««  jtidicata.  v.  Blatchford,  17  K,  ¥.  621 ;  Rumsey  v.  New 

0  Enc.  PI.  A  Pr.  pp.  619,  628;  Greely  t.  Vorfc  4  N.  E.  R.  Co.  133  N.  Y.  70.  15  L.R.A. 

Smith,   1   Woodb.  &.  M.   181,  Fed.  Can.  No.  618,  28  Am.  St.   Rep.  600,  30   N.   E.  664; 

{i.740;  24  Am.  A  Eng.  Enc.  Law,  p.  736;  30  Callender  t.  Keystone  Mut.  L.  Ins.  Co.  23  Pa. 

Century   Dig,   "Judgments,"   ff   1181-1183;  47S;  Hart  v.  Burnett,  16  Cal.  630;  Jones  v. 

Thompson    v.   Hemcnway,   218   HI.   46,    100  Madison  County,  72  Miss.  778,   18  So.  87; 

Am.  St.  Rep.  2.39.  76  N.  E,   791;   Hopkins  Butler  v.  Van   Wyck,  1   Hill,  438;   Wilson 

V.  Lee,  6  Wheat.  109,  6  L,  ed.  218;   Wash-  v.  Ward  Lumber  Co.  67  Fed.  874;  2  Lewis's 

ington  Bridge  Co.  v.  Stewart,  3  How,  413,  Sutherland,  Stat.  Constr.  2d  ed,  tf  482,  483, 

11   L.  ed.  658;   Robbins  v.  Ciiicago,  4  Wall.  _-   goi,  fl02;  San  Francisco  v.  Spring  Valley 

M7.  18  L^  ed.  427,  Tate  v   Norton,  94  U.  S.  ^.terworks,  48  Cal.  493;  K^ty  v.  Tray- 

I    V    ..   v!^-  Ill-   «°     *"   "■   ^"'   ^,t  -^l^"   I"«-   Co.   18   Colo.   364,   32   Pac.   935; 

Bank,   64   Fed,   665;   Herron   v,   Dater,   120  ,  -,       .  .„  ,,„  ,   >    =..„    ,iA 

U,  S.  464,  477,   30  L,  ed.  748,  753,  7  Sup.  ^"P"^  ^""l^r"  i^"™"'  l      ^^  f  ' 

Ct.   Rep.   620;    Wilson   ..   Smith,   117   Fed.  ^^-^^  ^8.  «  N.  E.  206;   Boon  v.  Bowers, 

707:   Tompkins  v.  Tompkins,   1   Stoty,  547.  ^O   Mis..   246.  64   Am.   Dec.   169;    Stern  v. 

Fed.   Cos.   No.    14,091;    Keahi   v.   Bishop,  3  Lee.   "^  N.  C.  426,  26  Lit.A.   8U,  20   S. 

Haw.   646;    Pahau   v.   Keelikolani,   4   Haw.  E.  736;  Weston  v.  Ralston,  4B  W.  Va.  170. 

29j;  Rose  v.  Smith,  5  Haw.  377;  I  Herman,  36  E.  E.  446;  Judson  v.  Gray,  11  N.  Y.  408; 

Estoppel  ft  Res  Judicata,  p.  480,  |  410;  Har-  Hibbits  v.  Jack,  07  Ind,  570,  40  Am.  Re;., 

rington  v.  Harrington,  1B9  Mass.  281,  75  N.  478;  Adams  v.  Yazoo  A  M.  Valley  R.  Co.  77 

E.  632;   May  v.  Boyd,  97  Me.  398,  94  Am.  Miss.   IB4,   60  L.R.A.  33,  24  So.  200,  317; 

St,  Rep,  600,  64  Atl.  838 ;  Townsend  v.  Town-  Higgins  v.  Bordages,  88  Tex.  458,   53  Am, 

■end,  60  Mo.  246;   Womack  v.  Womack,  23  St.   Rep.   770.   31    S.   W.   52,   803;    Jackson 

La,   Ann.    351;    .Tohnson   v.    Beauchamp,   5  County   v.   State,    165   Ind.   604,   58   N.   E, 

nana,  70;  24  Am.  A  Eng.  Enc.  Law,  p.  721.  1037;   Young  v.   Downey.   150   Mo.   317.   51 

It  was  error  to  hold  that  the  appellants  S.  W,  751 ;  Bowers  v.  Green,  2  111.  42;  Postal 

were  not  made  legitimate  by  the  marriage  of  Teleg.  Cable  Co.  v.  Farmville  A  P.  R.  Co, 

their    parenU,    althongh    their    father    was  96  Va.  661,  32  S.  E.  468;  And  v.  Magruder, 

married  to  a  woman  other  than  their  mother  10  Cal.  283;  Pratt  v.  Breckinridge,  112  Kj, 

when  they  were  born.  1,  66  S.  W.  138;   MounUin  Grove  Bank  v, 

Hawbecker  v.  Hawbecker,  43  Md.  SIO;  Ives  Douglas  County,  146  Mo.  42,  47  S.  W.  944j 

T.  McNicoll,  69  Ohio  St.  402,  43  LJt.A.  772.  Groesbeck  v.  Golden  (Tex.)   7  S.  W.  362. 
5f  I-.  ed.  ••• 
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Messrs.  David  li.  Wlthlnffton  and  A.  G. 
M.  Robertson  submitted  the  cause  for  ap- 
pellee: 

There  was  no  case  pending  before  Jus- 
tice Bickerton  in  which  any  valid  order  or 
decree  could  be  entered. 

Calderwood  v.  Peyser,  42  Cal.  116;  Mc- 
Arthur  v.  Scott,  11*3  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  652;  Christian  v.  At- 
lantic &  X.  C.  R.  Co.  133  U.  S.  23j3,  33  L. 
•  u.  r>89,  10  Sup.  ct.  Rep.  260;  Collins  v. 
Lofftus,  10  LeijDfh,  10,  34  Am.  Dec.  710; 
Simon  v.  Ellison,  90  Va.  157,  17  S.  E.  830; 
Gordon  v.  Green,  113  Mass.  259;  Story,  £q. 
PI.  S  207. 

In  an  action  in  personam,  jurisdiction 
over  the  person  of  a  defendant  is  acquired 
by  his  voluntary  appearance,  or  by  the  serv- 
ice upon  him  of  such  process  as  the  law 
provides. 

Ponnoycr  v.  Neff,  95  U.  8.  714,  24  L.  ed. 
565;  Glass  v.  Smith,  66  Tex.  548,  2  S.  W. 
iro;  Roller  v.  Ried,  87  Tex.  69,  25  S.  W. 
C24,  26  S.  W.  1060;  Buckley  v.  Perrine,  54 
N.  J.  Eq.  285,  34  Atl.  1054;  Price  v.  Schaef- 
fcr,  IGl  Pa.  530.  25  L.R.A.  699,  29  Atl.  279; 
riir«:cson  v.  Jones,  17  Or.  204,  3  L.R.A.  620, 
1 1  Am.  St.  Pwep.  808,  20  Pac.  842. 

In  controversies  between  beneficiaries,  the 
tnis'.ro  is  rcijuirod  to  stand  neutral. 

Griniball  v.  Cruse,  70  Ala.  534;  Gordon 
T.  Green,  113  Mass.  259. 

Lack  of  jurisdiction,  either  of  the  parties 
or  the  subject-matter,  will,  of  course,  pre- 
vent the  jud<:^ent  from  having  any  binding 
force,  and  render  it  valueless  for  any  pur- 
pose of  estoppel.  A  judgment  entered  under 
such  circumstances  Jlva  cot  constitute  rea 
judicata, 

1  van  Fleet,  Former  Adjudication,  9  12; 
24  Am.  &  Eng.  Enc.  Law,  pp.  730,  731; 
Litchfield  v.  Goodnow  (Litchfield  v.  Crane) 
123  U.  S.  549,  31  L.  ed.  199,  8  Sup.  Ct.  Rep. 
210;  Lane  v.  Welds,  39  C.  C.  A.  528,  99 
Fed.  286;  Andrews  v.  National  Foundry  & 
Pipe  Works,  36  L.R.A.  139,  22  C.  C.  A.  110, 
46  U.  S.  App.  281,  76  Fed.  166;  Bethlehem 
v.  Watortown.  51  Conn.  490;  Hoosier  Stone 
Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.  131  Ind. 
575,  31  N.  E.  365;  Walker  v.  Philadelphia. 
no  Pa.  168,  78  Am.  St.  Rep.  801,  45  Atl. 
C.)7;  Goodnow  v.  Litchfield,  63  Iowa,  275, 
19  N.  W.  226;  Biddle  &  S.  Co.  v.  Bumham, 
91  Me.  578,  40  Atl.  669;  Whitcomb  v.  Hardy, 
68  Minn.  265,  71  X.  W.  263;  Parker  v. 
Moore,  59  N.  H.  454;  Shipman  v.  Rollins, 
C8  N.  y.  311. 

The  proceeding  before  Justice  Bickerton 
was  not  in  rem.  In  Hawaii  the  jurisdiction 
in  probate  to  decree  heirships  is  confined  to 
proceedings  for  the  distribution  of  intestate 
estates,  and  limited  to  the  distribution  of 
personal  property. 

Mossman    v,    Hawaiian    GoTernment,    10' 
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Haw.  421;  Smith  t.  Hamakua  Mill  Co.  13 
Haw.  245. 

Kekula  v.  Pioeiwa,  4  Haw.  292,  recognized 
a  principle  which  became,  by  judicial  adop- 
tion, a  valuable  part  of  the  common  law 
of  the  kingdom. 

Kake  v.  Horton,  2  Haw.  209:  Schooner 
Robert  Lewers  Co.  ▼.  Kekauoba.  52  C.  C. 
A.  483,  114  Fed.  854. 

The  efifect  of  the  decision  was  to  hold  that 
the  statute  of  1866  was  declaratory  of  the 
Roman  or  Civil  Law  as  restored  by  the 
Scotch  courts. 

Schouler,  Dom.  Rel.  pp.  308,  309;  2  Bl. 
Com.  pp.  247,  248. 

The  decision  in  the  Kekula  Caae  was  right, 
and  is  good  law. 

Cope  V.  Cope,  137  U.  S.  682,  34  L.  ed. 
832,  11  Sup.  Ct.  Rep.  222. 

The  decision  in  the  Kekula  Case  is  a  rule 
of  property  which  this  court  will  not  over- 
turn. 

Grignon  v.  Astor,  2  How.  343,  11  L.  ed. 
292;  The  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  558,  22  L.  ed.  654;  Gilman  v.  PhiU- 
delphia,  3  Wall.  713,  18  L.  ed.  96;  Lowndes 
V.  Huntington,  153  U.  S.  1,  38  L.  ed.  615, 
14  Sup.  Ct.  Rep.  758. 

Mr.  Justice  IVhIte,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  assailing  the 
action  of  the  supreme  court  of  the  terri- 
tory propound  two  questions  for  our  con- 
sideration : 

1.  Was  it  error  to  hold  that,  as  the  ap- 
pellants were  the  issue  of  an  adulterous 
relation  between  their  father  and  mother  at 
a  time  when  the  father  was  the  lawful  hus- 
band of  another,  they  were  not  made  legit- 
imate by  the  marriage  of  their  father 
*and  mother  after  the  death  of  their  father*s[lSt] 
first  lawful  wife,  and  by  force  of  the  stat- 
utes of  Hawaii  T 

2.  Was  it  error  to  hold  that  the  instruc- 
tion given  to  the  appellee  in  1891,  to  make 
payment  to  the  appellants  of  a  portion  of 
the  income  of  the  trust  property,  the  title 
to  which  is  in  dispute  in  this  suit,  on  the 
theory  that  they  had  become  legitimate  by 
the  subsequent  intermarriage  of  their  par- 
ents, did  not  make  the  matters  in  dispute 
res  judicata  during  the  entire  administra- 
tion of  the  said  trust  property? 

As  to  the  first  question.  The  law  in  force 
at  the  time  of  the  death  of  the  testator, 
Williams,  in  1879,  which,  on  the  marriage 
of  the  parents,  legitimated  children  bom 
out  of  lawful  wedlock,  was  passed  on  May 
24,  1866,  by  the  legislative  assembly  of  the 
Hawaiian  Islands,  and  appears  as  the  first 
statute  in  the  session  laws  of  1866-67.  It 
is  also  contained  in  Comp.  Laws   1884,  p. 
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427,  and  Civil  Laws  of  1897,  $  1876.  The 
statute  was  carried  into  the  Revised  Laws 
of  1905  as  §  2288,  in  similar  phraseolog}', 
and  reads  as  follows: 

"All  children  bom  out  of  wedlock  are 
hereby  declared  legitimate  on  the  marriage 
of  the  parents  with  each  other,  and  are 
entitled  to  the  same  rights  as  those  born  in 
wedlock." 

In  the  year  1880,  in  Kekula  v.  Ploeiwa, 
4  Haw.  292,  the  proper  interpretation  of 
the  act  of  18GG  was  directly  involved.  The 
action  behiw  was  in  ejectment.  Plaintiff 
was  the  issue  of  a  woman  by  a  man  not 
her  huslmnd,  he  being  then  married  to  an- 
other. The  wife  having  died,  the  father 
married  the  mother  of  the  plaintiff.  The 
right  of  the  plaintiff  to  recover  depended 
upon  the  fact  of  his  constructive  legitimacy. 
It  was  held,  however,  that  the  act  of  ISGG 
did  not  apply  to  the  case  of  an  adulterous 
intercourse,  and  that  the  offspring  of  such 
intercourse  could  not  inherit  from  the  fath- 
er. While  it  was  observed  in  the  opinion 
that  to  enforce  a  contrary  doctrine  would  be 
opposed  to  good  uiorHia,  it  is  plain  that  the 
conclusion  reached  was  that  the  statute 
was  adopted  by  the  legislative  department 
of  the  Hawaiian  government  with  the  inten- 
tion that  it  should  have  the  restrictive 
effect  given  to  it  by  the  court.  In  other 
5S]* words,  it  was  decided  that  the  statute 
should  not  be  broadly  construed,  as  was 
claimed  on  behalf  of  the  plaintiff.  The  stat- 
ute was  not  afterwards  modified;  the  deci- 
sion in  the  Kekula  Case  has  never  been  dis- 
api)roved  or  doubted  by  the  court  which 
rendered  it;  it  has  undoubtedly  become  a 
rule  of  property,  and  was  followed  in  the 
instant  case.  On  the  coming  of  the  Hawaii- 
an Islands  under  the  sovereignty  of  the 
United  States  this  statute  was  in  force, 
with  the  construction  given  to  it  by  the 
highest  court  of  the  country,  and  its  con- 
tinued enforcement  was  in  effect  ordained 
by  the  organic  act,  which,  in  §  6,  provided: 
''That  the  laws  of  Hawaii,  not  inconsistent 
with  the  Constitution  or  laws  of  the  United 
States  or  the  provisions  of  this  act,  shall 
continue  in  force,  subject  to  repeal  or 
amendment  by  the  legislature  of  Hawaii  or 
the  Congress  of  the  United  States."  31 
SUt.  at  L.  142,  chap.  339. 

In  Kentucky,  in  1887  (Sams  v.  Sams,  86 
Kv.  396,  3  S.  W.  693.  where  the  facts  were 
somewhat  similar  to  those  in  the  instant 
case ) .  it  was  held : 

Legisdation  admitting  illegitimate  chil- 
dren to  the  right  of  succession  is  undoubt- 
edly in  derogation  of  the  common  law,  and 
should  be  strictly  construed;  and  hence  it 
has  generally  been  held  that  laws  permit- 
ting such  children,  whose  parents  have  since 
52  L.  ed. 


married,   to   inherit,   do   not  apply   to  the 
fruits  of  an  adulterous   intercourse. 

In  other  jurisdictions,  however,  statutes 
of  similar  character  have  been  given  a 
broad  construction,  and,  where  exception* 
have  not  been  stated,  none  have  been  im- 
plied. Brewer  v.  Blougher,  14  Pet.  178.  10 
L.  ed.  408;  Hawbecker  v.  Ilawbecker,  43 
Md.  516;  Ives  v.  McXicoll,  59  Ohio  St.  402, 
43  L.R.A.  772,  GO  Am.  St.  Rep.  780.  53  X. 
E.  GO.  And  see  Carroll  v.  Carroll,  20  Tex. 
732;  Monson  v.  Palmer,  8  Allen.  551; 
Adams  v.  Adams,  3G  (5a.  230;  State  v. 
I^vin,  80  Iowa,  556,  46  N.  E.  553.  But, 
untlor  the  circumstances  to  which  wc  have 
hitherto  called  attention,  we  do  not  think 
we  may  enter  into  a  consideration  of  these 
conflicting  decisions.  Even  in  the  case  of 
a  law  adopted  by  an  organized  territory'  of 
the  United  States  at  a  time  when  it  was 
subject  to  the  control  of  Congress,  the  rule 
is  that  we  'will  lean  towards  the  interpreta-[164] 
tion  of  a  local  <<tatute  adopted  by  the  local 
court,  and  that,  where  a  statute  of  a  terri- 
tory had  been  in  existence  for  a  consider- 
able time,  and  been  construed  by  the  high- 
est court  of  the  territory,  even  apart  from 
its  re-enactment,  weight  ••.ttaches  to  the  con- 
struction given  by  the  local  court.  Copper 
Queen  Consol.  Min.  Co.  v.  Territorial  Bd.  of 
Equalization,  206  U.  S.  474.  51  U  -d.  1 143.  27 
Sup.  Ct.  Rep.  695.  The  case  at  bar,  however, 
more  cogently  calls  upon  us  not  to  disre- 
gard the  construction  given  to  the  statute 
by  the  highest  court  of  Hawaii.  Here  the 
law  in  question  was  passed  while  Hawaii 
was  an  independent  government,  and  its 
meaning  was  declared  by  the  court  of  last 
resort  of  that  government;  and,  as  we  have 
said,  that  law,  as  thus  construed,  was  given 
recognition  by  the  organic  act.  The  sub- 
ject with  which  the  law  deals,  the  rights 
which  mav  have  come  into  existence  during 
the  more  than  fortv  vcars  in  which  tlu* 
statute  has  been  in  force,  admonish  us  that 
we  may  not  overthrow  the  meaning  given 
by  the  court  of  last  resort  of  Hawaii,  and 
which  has  prevailed  for  so  many  years.  In- 
deed, as  the  construction  affixed  to  the  stat- 
ute many  years  before  the  islands  were  ac- 
quired was  final,  in  effect  that  construction 
had  entered  into  the  statute  at  the  time  of 
acquisition,  and  must  by  us  be  considered 
as  if  written  in  the  law. 

A8  to  the  question  of  res  judicata.  It 
was  averred  in  the  petition  in  the  circuit 
court  as  follows: 

"4.  That,  in  the  year  1891,  the  said  re- 
spondent, being  uncertain  as  to  the  propri- 
ety of  paying  over  to  the  said  children, 
or  to  anyone  in  their  behalf,  their  share 
or  any  portion  of  the  income  of  the  estate 
of  said  J.  R.  Williams,  deceased,  applied 
to  the  supreme  court  in  probate,  said  court 
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at  that  time  having  jurisdiction  at  cham- 
bers in  matters  of  probate,  for  instructions 
as  to  the  standing  of  said  children,  and 
that  he  was  instructed  and  authorized  by 
the  Honorable  Richard  F.  Bickerton,  one  of 
the  justices  of  said  court,  to  make  pay- 
ment to  the  said  children  on  the  theory 
that  they  had  become  legitimate  by  the 
Bubnequent  intermarriage  of  their  parents; 
and  that  thereafter  said  respondent,  as 
[J 55] trustee,  duly  made  such  payments  *to  said 
Kalialauaola,  the  mother  of  said  children, 
in  their  behalf,  until  within  a  year  or  two 
past,  since  which  time  respondent  has  ut- 
terly refused  to  make  payments  to  the  said 
children,  or  either  of  them,  or  to  anyone  in 
their  behalf,  claiming  that  they  were  not, 
and  are  not  now,  entitled  to  receive  any 
portion  of  the  income,  or  to  share  in  the 
principal  of  the  said  estate  of  J.  R.  Wil- 
liams, deceased." 

These  averments  cannot  bear  any  other 
construction  than  that  the  application  re- 
ferred to  was  an  ew  parte  proceeding.  The 
circuit  court  of  the  territory,  we  think,  cor- 
rectly disposed  of  the  claim  of  res  judicata 
by  the  following  ruling: 

"As  to  the  instruction  by  Mr.  Justice 
Bickerton,  it  does  not  appear  that  any  no- 
tice was  given  of  the  proceedings,  or  that 
there  was  any  contest  or  issue  made  con- 
cerning the  legitimacy  of  children." 

Affirmed. 


BOSTON    &    MAINE    RAILROAD,    Peti- 
tioner, 

V. 

JOHN  N.  GOKEY. 

(See  S.  G.  Reporter's  ed.  165-168.) 

Error  from  circuit  court  of  appeals  — 
questions  reviewable  —  Jurisdiction 
below. 

1.  The  question  as  to  jurisdiction  below, 
when  in  issue,  is  reviewable  in  the  circuit 
court  of  appeals  on  a  writ  of  error  to  a 
circuit  court,  bringing  up  the  whole  case, 
although  the  circuit  court,  under  the  act 
of  March  3, 1891  (26  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  649),  S  6, 
might  have  certified  the  sole  question  of 
jurisdiction  directly  to  the  Supreme  Court. 

Federal  courts  —  practice  —  oonformlty 
act  —  return  day  for  process. 

2.  The  conformity  requirement  of  U.  S. 
Rev.  Stat.   S  914,  U.  S.  Comp.  Stat.  1901, 

Note. — ^As  to  who  may  be  served  with 
process  in  suit  against  foreign  corporation — 
see  note  to  Foster  v.  Charles  Betcher  Lum- 
ber Co.  23  L.R.A.  490. 

As  to  who  is  managing  agent  of  foreign 
corporation  for  purpose  of  pervice  of  process 
— see    note    to    Federal    Betterment    Co.    v. 
Reeves,  4  L.R.A.(N.S.)  460. 
J  COM 


p.  684,  does  not  necessitate  altering  a  rule 
of  a  Federal  circuit  court  as  to  the  return 
day  for  process,  adopted  under  the  authority 
of  S  918,  in  conformity  with  the  state  prac- 
tice then  existing,  so  as  to  conform  to  a 
change  in  such  practice  made  by  subsequent 
state  legislation. 

Writ  and  process  —  service  of  attach- 
ment —  known  agent  of  nonresident. 

3.  The  division  superintendent  of  a  non- 
resident railroad  company  is  a  "known 
agent"  of  such  company  within  the  mean- 
ing of  Vermont  Stats.  9  1109,  providing  for 
the  service  of  attachment,  although  he  may 
not  be  a  person  upon  whom,  pursuant  to  f 
3948,  service  of  process  generally  upon  such 
corporation  may  be  ma&. 

[No.  198.] 

Argued  April  14,  1908.     Decided   May   18, 

1908. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  Vermont,  in  favor  of 
plaintiff,  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
Affirmed. 

See  same  case  below,  79  C.  0.  A.  64,  149 
Fed.  42. 

Statement  by  Mr.  Justice  Peckhani: 

The  plaintiff  below,  who  is  respondent  in 
this  court,  was  in  the  service  of  the  rail- 
road company,  petitioner,  and  in  November, 
1901,  was  injured  by  being  knocked  oflf  a 
freight  car  at  a  placj8  called  Lyndon,  in  the 
county  of  Caledonia  and  district  of  Vermont. 
The  car  was  one  of  a  freight  train  moving 
in  the  railroad  yard,  and  the  plaintiff  wa^ 
struck,  while  on  his  car  attending  to  the 
brake,  by  some  portion  of  tlie  iron  switch 
staff,  alleged  to  have  been  negligently  built 
too  high,  and  too  near  the  railroad  track. 
The  injury  made  it  necessary  to  amputate 
one  of  the  legs  of  the  plaintiff  just  above 
the  ankle.  He  sought  to  recover  damages 
for  the  injury  and  to  that  end  this  action 
was  commenced  by  attachment  in  the  cir- 
cuit court  of  the  United  States  for  the 
district  of  Vermont. 

The  jurisdiction  of  the  court  was  founded 
solely  upon  the  diversity  of  citisenship.  the 
plaintiff  being  a  citizen  of  Vermont  and  the 
railroad  being  a  citizen  of  Massachusetts, 
and  operating,  as  lessee,  the  Connecticut  & 
Passumpsic  Rivers  Railroad  Company  in  the 
state  of  Vermont,  on  which  road  the  acci- 
dent occurred. 

The  service  of  the  writ  was  made  upon 

the    division    superintendent,   at    his    offies 

'  near  Lyndon,  in  Vermont,  and  the  attach- 
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rnent  was  executed  bj  kttacbing  At  that  I  tion  to  determine,  and  It  was  its  duiy  ba  de- 
place  two  locomotiveB,  the  property  of  tbe  termine,  tbe  Hufficienc;  of  the  original  writ 
railroad.  and  service,  because  upon  that  depcDdcd  the 

The  defendant  appeared  onlj  for  tbe  pur-  jurisdiction  of   botb   the  circuit  court   and 

pose  of  filing  a,  motion  to  dismiaa  the  writ  the  circuit  court  of  appeala. 
because  of  its  form,  and  also  for  the  purpose        Louisville  Trust  Co.  v.  Knott,  101  U.  S. 

of  filing  a  plea  in  abatement  on  account  of  220,  48  L.  ed.    16B,  24   Sup.  Ct.  Rep.   119; 

the   alleged   defective   service   of   the   writ.  Carter  v.  RoberU,  177  U.  S.  466,  44  L.  ed. 

The  defendant's  motion  to  dismiss  the  writ  861,  20  Sup.  Ct.  Rep.  713;  American  Sugar 

u-asdenieil.andademurrer  to  the  plaintilTs  Ref.  Co.  v.  New  Orleans,  161  U.  S.  277,  49 

replication  to  the  defendant's  plea  in  abate-  L.  ed.   BSD,  21   Sup-   Ct.   Rep.   646;   Grand 

went  was  overruled,  the  result  of  the  whole  Trunk  R.  Co.  v.  Twitrhell,  6  C.  C.  A.  237, 

being   that   plaintilTs  writ   and   its   service  21  U.  S.  App.  45,  SO  Fed.  727;  King  v.  Mc- 

were  both  allowed  to  stand.  fj^nn   Asylum,    12   C.  C.   A-   )3B,  21   V.   S. 

B7]     'The  defendant  then  Hied    »   plea  to  the  App.  407,  04  Fed.  325;  American  Sii^^ar  Rof. 

merits,  on  which  the  parties  went  to  trial,  Co.   v.  Johnson,  0   C.  C.  A.   110,   13   L'.   S. 

resulting  in  a  verdict  of  $3,3S0  for  the  plain  App.  081,  00  Fed.  S03;  Texas  &  P.  R.  Co. 

tiff.  V.  Bloom,  0  C.  C.  A.  300,  23  U.  S.  App.  143. 

The  defendant  took  the  cue  by  writ  of  60  Fed.  978;   Snead  v.  SpIIcts.  13  C.  C.  A. 

error  to  the  circuit  court  of  appeals,  where  518,   30  U.  S.  App-  8,   61!  Fed.   371;   C.nler 

the  judgment  was  afBrraed;  but  that  court  v.  Grainger  County,  20  C.  C-  A.  267,  -13  L*. 

refused  to  decide  the  question  of  jurisdiction  S.   App.  252,   74   Fed.   10;    Baltinuirc  i   0- 

of  the  circuit  court,  which  had  been  argued  R.  Co.  v.  Ateyers,  10  C.  C.  A.  4S5,  IS  U-  S. 

before  it  at  the  same  time  with  riiiestions  App.    569.    02    Fed-    307;    Rust    v.    United 

upon  the  merits,  on  the  ground  that  the  cir-  Watensorks  Co.   17   C.  C.  A.   16,  30  V.  S. 

euit  court  of  appeals  had  no  juriediction  to  App.  107,  70  Fed.  120;  United  States  Free- 

decide  it.  hold  Land  t  Emigration  Co.  v.  Galtegos.  32 

On  application,  this  court  granted  a  writ  c.   C.   A.   470.  01    U.   S.   App.    13,   89   Fed. 

of  cciii  irari.  769;  MeCord  I.Aimber  Co.  v.  Doyle,  38  C.  C. 

A.  34,  97   Fed.   22;   Kreider  v.  Cote,  79  C. 

Mr.  Rporxe  B.  Younc  argued  the  cause,  c.  A.  339,  149  Fed.  047;  JonoK  v-  Gould,  80 
and,  with  Mr.  John  Young,  flied  a  brief  tor  c.  C.  A.  I,  149  Fed.  163;  Jennings  v.  John- 
petitioner:  son,  78  C.  C.  A-  329,  148  Fed.  337;  Scribiier 

The   Boston   t   Maine    Railroad   being   a  v.  Straus,  78  C-  C.  A.  122.  147  Fed.  28. 
foreign   curporation    and   a   nonresident   of        The  circuit  court  of  appeals  cniinot  pr"p- 

Vermont,  the  circuit  court  could  not  acquire  erly  affirm  a  judgment  rendered   by  a  cir- 

juriadiction  of  the  original  action,  or  of  this  euit  court,  when  it  appears  on   the   record 

petitioner,  the  defendant  therein,  except  by  that   the   circuit   court  had  no  juviHdiction 

a  valid  attachment  of  property  of  this  peti-  of  the  original  action  or  of   the  defendiint 

tioner  in  Vermont  and  legal  service  of  the  therein. 

original   writ   in   accordance   with   the   laws        Kreider  v.  Cole,  79  C.  C.  A.  339.  140  Fed. 

of  the  sUte  of  Vermont.     No  such   service  649;   Ryder  v.   Holt,   128   U.   S.   fi25.  32  L. 

or   attachment   was   made,   and   the   circuit  ed.  520.  9  Sup.  Ct.  Rep.   145. 
court  for  the  district  of  Vermont  acquired        Pleading  to  the  merits  after  our  motion 

no  jurisdiction  of  the  original  action  or  of  to  dismiss  and  plea  in  abatement  to  the  ju- 

the  defendant  therein,  the  petitioner  here.  riadiction  had  been  overruled  did  not  waive 

Hill  V.  Warren,  64  Vt.  73;  Folsora  v.  Con-  our  righto  to  insist  upon  the  lack  of  juria- 

ner,  49  Vt.  4 :  Rollins  v.  Clement,  40  Vt.  98;  diction. 

Claric  V.  Patterson,  68  Vt.  070,  6  Atl.  564;         Harkness  v.  Hyde,  98   U.   S.   470.  25  i.. 

Amy  V.   Watertown,   130   U.   S-'301,  32   L.  ed.  237;  Southern  P.  Co.  v.  Denton.  140  U. 

ed.  940,  •  Sup.  Ct   Rep.  530;   Harkness  v.  S.  202,  30  L.  ed.  942,  13  Sup.  Ct.  Rep.  44; 

Hyde,  as  U.  S.  470,  25  L-  ed.  237 ;  Connecti-  Mexican   C.  R.  Co.   v.   Pinkney.  supra- 
cut  Mut.  L.  fna.  Co.  v.  Spratley,  172  U.  S. 
602,  43  L.  ed.  669,   19  Sup.  Ct.  Rep.  308; 

Alexandria  v.  Fairfax.  95  U.  S.  774,  24  L.  ,     ,  „   ^,  „,  .      .   .  ,  ,  ,     . 

ed.  583;  Biirs  v.  Preston,  111  U.  S.  262,  ^""^ ,1^°^"'  "'1^  ^"''  *^.rT"f '.'i: 
28  L.  ed.  419,  4  Sup.  Ct.  Rep.  407;  Andrews        ^"^JT  Z\\    ^^^  'T         ■"^""^  '*" 

V.  Michigan  C.  R.  Co.  99  Mms.  634,  07  Am.  P'°I«rty  •tt»'>»'ed.  although  he  may  not  have 

Dec.  61;  Desper  v.  Continental  Water  Meter  ^^  »  "^"""^^y  »PP°"'t*d  P*"""  *<>'  ^'■"■v"* 

Co.  137  Mass.  252;  Lewis  v.  Northern  R.  Co.  °'  »*•=   P^™***.     An   "accredited  agent   and 

139  Mass.  294,  1  N.  E.  546;  Mexican  C.  R.  'H»i»ion     superintendent"     is     cert.iiuly     a 

Co.  V.   Pinkney,   140   U.  S.   104,   37   L.  ed.  "known    agent."      Leaving    a   cojiy    in    his 

«00,  13  Sup-  Ct.  Rep.  860.  hands,  he  having  the  ai^ilody  of  the  pcop- 

Tlie  circuit  court  of  appeals  bad  jurisdic-  erty  attached,  was  leaving  it  at  the  place 
Bt  L.  ed.  1003 
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where  such  goods  and  chattels  were  attached, 
in  accordance  with  the  requirements  of  Vt. 
Stat.  §  1109. 

Hill  V.  Warren,  54  Vt.  73. 

The  questions  relating  to  the  sufficiency  of 
the  original  writ  and  service  thereof  were 
not  before  the  circuit  court  of  appeals  for 
its  determination,  and  said  court  had  no 
jurisdiction  to  determine  the  same. 

Shepard  v.  Adams,  168  U.  S.  618,  42  L. 
ed.  602,  18  Sup.  Ct.  Rep.  214;  United  States 
V.  Jahn,  155  U.  S.  109,  39  L.  ed.  87,  15 
Sup.  Ct.  Rep.  39. 

Mr.  Herbert  W.  Hovey  also  filed  a  separate 
brief  for  respondent: 

It  is  fair  to  assume  that  a  copy  left  with 
an  agent  of  a  corporation  is  left  for  the 
corporation;  and  it  would  be  a  violent  pre- 
sumption to  presume  that  it  was  left  for 
any  other  purpose. 

Hamilton  v.  Wilder,  31  Vt.  695. 

Reasonable  intendments  are  made  in  favor 
of  officers'  returns.  The  presumption  of  the 
law  is  in  favor  of  their  legality. 

Drake  v.  Mooney,  31  Vt.  619,  76  Am.  Dec. 
145;  Pond  v.  Baker.  55  Vt.  401,  58  Vt.  293, 
2  Atl.  164. 

Mr.  Justice  Peckliam,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  defendant  endeavored  in  the  circuit 
court  to  raise  the  jurisdictional  question 
[161]arising  from  the  alleged  defective  form  'and 
also  from  the  alleged  defective  manner  of 
service  of  the  writ.  It  moved  to  dismiss  the 
writ  on  account  of  its  form,  and  pleaded  in 
abatement  that  the  service  or  the  writ  was 
not  sufficient,  and  that  the  court  obtained 
no  jurisdiction  over  the  defendant  by  reason 
of  such  defective  service.  When  the  court 
denied  its  motion  to  dismiss,  and  overruled 
its  demurrer  to  the  replication  to  its  plea  in 
abatement,  defendant  then  filed  its  plea  to 
the  merits  and  went  to  trial,  and  when  the 
trial  ended  in  a  judgment  against  it,  the 
defendant  sought  to  obtain  a  review  of  that 
judgment  by  the  circuit  court  of  appeals  on 
writ  of  error,  including  the  question  of  ju- 
risdiction as  well  as  the  other  questions  ex- 
isting in  the  case. 

The  circuit  court  did  not  certify  the  sole 
question  of  jurisdiction  directly  to  this 
court  under  §  5  of  the  court  of  appeals  act 
of  March  3,  1891  (26  SUt.  at  L.  827,  chap. 
517.  U.  S.  Comp.  Stat.  1901,  p.  549).  as- 
suming that  it  might  have  done  so  (Shep- 
ard V.  Adams,  168  U.  S.  618.  42  L.  ed.  602, 
18  Sup.  Ct.  Rep.  214;  Remington  v.  Central 
P.  R.  Co.  198  U.  S.  95.  97,  99,  49  L.  ed.  959, 
962.  963,  25  Sup.  Ct.  Rep.  577;  Board  of 
Trade  v.  Hammond  Elevator  Co.  198  U.  S. 
424,  434,  49  L.  ed.  1111.  1116,  25  Sup.  Ct. 
Rep.  740),  but  the  plaintiff  in  error  brought 
1004 


up  the  whole  case  by  writ  of  error  before 
the  circuit  court  of  appeals,  and  contended 
that  it  had  the  right  to  argue  before  that 
court,  among  the  other  questions,  that  of 
the  jurisdiction  of  the  circuit  court,  and  that 
the  circuit  court  of  appeals  ought  to  de- 
cide the  same. 

In  this  we  think  the  defendant  was  right. 
The  original  jurisdiction  of  the  circuit  court 
was  invoked  upon  the  sole  ground  of  di- 
versity of  citizenship.  The  defendant  as- 
sailed the  jurisdiction  of  that  court  be- 
cause of  an  alleged  defective  writ,  and  also 
because  of  the  alleged  defective  service  of 
that  writ.  Such  a  question  of  jurisdiction 
could  be  brought  by  writ  of  error  to  the 
circuit  court  of  appeals  along  with  other 
questions  arising  upon  the  trial  of  the 
merits  of  the  case.  The  defendant  was  not 
bound  to  waive  the  other  questions  in  the 
case,  and  come  directiv  to  this  court  from 
the  circuit  court  upon  the  sole  question  of 
jurisdiction  of  the  character  herein  present- 
ed, the  jurisdiction  not  resting  upon  the 
ground  that  the  suit  arose  under  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  *biit  it  had  the  right  to  go  to  the[lfS] 
circuit  court  of  appeals  and  there  argue  the 
jurisdictional  question  of  the  character 
above  mentioned,  among  the  others,  and  it 
was  the  duty  of  the  circuit  court  of  appeals 
to  decide  the  whole  case,  and  its  decision  of 
all  questi<ms  appearing  in  this  record  would 
be  tinal,  on  account  of  the  juri.<diction  of  the 
circuit  court  resting  on  diversity  of  citizen 
ship  alone,  imless  this  court  should  review- 
it  by  a  writ  of  certiorari.  This  principle 
was  decided  in  American  Sugar  Rof.  Co.  v. 
New  Orleans.  181  U.  S.  277,  282.  45  L.  ed. 
850,  862,  21  Sup  Ct.  Rep.  646.  and  cases 
cited. 

As  a  certiorari  was  issued  in  this  case, 
it  is  now  before  us  on  the  return  to  that 
writ,  and  we  have  power  to  render  such 
judgment  as  the  circuit  court  of  appeaiU 
should  have  rendered,  or  we  might  rev«'i-*' 
the  judgment  of  affinnance  by  that  couri. 
and  send  the  case  back  to  it  to  decide  the 
question  of  jurisdiction,  which  it  had  re 
fused  to  pass  upon.  We  think  it  would  be 
an  unnecessary  hardship  to  the  plaintifT  to 
do  the  latter,  because  of  the  further  delax 

• 

that  would  thereby  be  caused.  The  accident 
occurred  in  1901,  and  the  trial  resulted  in  a 
very  moderate  verdict,  considering  the  in- 
jury, and  at  this  time,  nearly  seven  year* 
after  the  injury,  the  plaintiff  has  not  yet 
been  paid  the  amount  of  his  judgment. 

The  objections  to  the  jurisdiction  of  the 
circuit  court,  as  has  been  stated,  were  two 
fold, — one  regarding  the  form  of  the  writ 
and  the  other  the  sufficiency  of  its  service. 

First,  as  to  the  form.     The  writ  was  one 
of  attachment  and  was  dated  twenty -two 
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days  before,  and  made  returnable  on  the 
first  day  of  the  following  term,  and  was 
served  fifteen  days  before  the  term  by  at- 
taching the  property,  as  above  stated. 

Section  914  of  the  Revised  Statutes  of 
the  United  SUtes  (U.  S.  Comp.  Stat.  1901, 
p.  684)  requires  that  the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts, 
shall  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state. 
•S]  *By  i  918  of  those  statutes  it  is  provide<l 
that  the  several  circuit  and  district  courts 
may,  from  time  to  time,  make  rules  and 
orders  directing  the  returning  of  writs  and 
processes,  ''as  may  be  necessary  or  conven- 
ient for  the  advancement  of  justice  and  the 
prevention  of  delay  in  proceedings." 

At  the  May  term  of  the  circuit  court  of 
the  United  States  for  the  district  of  Ver- 
mont, held  in  1885,  rules  7  and  8  (in  accord- 
ance with  the  state  practice)  were  adopted, 
reading  as  follows: 

"Rule  7.  The  form  of  process  and  declara- 
tion shall  be  the  same  as  is  or  may  be  pro- 
vided by  the  laws  of  this  state,  and,  in  cases 
not  expressly  provided  for  by  such  laws, 
in  the  form  used  in  the  county  and  su- 
]>rcme  courts  of  the  state,  so  far  as  they 
may  be  applicable  to  Federal  courts. 

''Rule  8.  All  process  shall  be  dated  the 
day  it  issues,  and  all  mesne  process  shall  be 
n'lurnable  to  the  next  regular  term,  if  there 
shall  be  time  for  seasonable  service  thereof, 
according  to  the  laws  of  this  state,  other- 
w'lAe  it  shall  be  returnable  to  the  next  regu- 
lar term  thereafter;  final  process  shall  be 
returnable  to  the  next  regular  term,  or 
otherwise,  if  so  specifically  ordered  by  a 
judge." 

Rule  13  provides  that  suits  shall  be  dock- 
eted on  the  first  day  of  the  term  to  which 
they  are  returnable,  and  rule  14  makes  it 
necessary  for  defendant  to  enter  his  ap- 
pearance on  the  first  day  of  the  term  at 
which  he  is  required  to  appear. 

At  the  time  of  the  adoption  of  these  rules, 
and  up  to  1893,  it  was  provided  by  §  868 
of  the  Revised  Laws  of  Vermont  that  "ev- 
ery writ  and  process,  returnable  before  the 
supreme  or  county  court,  shall  be  served  at 
leaiU  twelve  days  before  the  session  of  the 
court  to  which  it  is  returnable,  including  the 
day  of  service,  and  excluding  the  return 
day.  ...  A  writ  against  a  town,  coun- 
ty, school  district,  or  other  corporation,  shall 
be  served  at  least  thirty  days  before  the 
session  of  the  court  to  which  it  is  made  re- 
turnable.   .    .    .*• 

This  latter  part  of  the  section  seems  to 
have   been   construed   as   making  provision 


for  service  upon  corporations  of  a  municipal 
*  character,  and  not  private  corporations,  in[li4] 
regard  to  which  the  practice  was  to  serve 
the  writs  upon  them  precisely  as  against 
individuals;  that  is  to  say,  twelve  days  be- 
fore the  session  of  the  court  to  which  the 
writs  were  made  returnable.  This  is  said 
to  have  been  the  construction  of  the  trial 
courts  of  Vermont,  but  the  supreme  court 
of  the  state  never  had  occasion  to  pass  up- 
on the  question.  In  1893  the  rule  of  the 
state  court  was  altered  by  statute,  and 
since  that  time  process  directed  to  an  ofli- 
cer  contains  the  direction,  "Fail  not,  but 
service  and  return  make  within  twenty-one 
days  from  the  date  hereof;"  and  the  writs 
a^e  to  be  served  within  twenty-one  days 
from  the  date,  and  the  defendant  must 
enter  an  appearance  within  forty-two  days. 
The  return  of  the  writ  to  the  court  at  the 
first  day  of  the  ensuing  term  is  no  longer 
necessary. 

Judge  Wheeler,  who  had  been  for  many 
years  one  of  the  judges  of  the  supreme  court 
of  Vermont,  and,  from  1877  until  his  death, 
in  1906,  a  judge  of  the  United  States  dis- 
trict court  for  the  district  of  Vermont,  in 
deciding  the  question  of  jurisdiction  in  this 
case,  and  in  speaking  of  the  change  of  the 
state  law  in  regard  to  the  time  of  service 
of  the  writ,  said:  "In  the  state  courts  there 
are  but  two  terms  in  a  year  having  juris- 
diction of  such  cases;  and  it  appears  to 
have  been  thought  best  to  have  writs  re- 
turnable oftener;  but  this  court  has  three 
regular  terms  in  each  year,  and  it  has  not 
been  considered  that  to  have  writs  return- 
able oftener  would  be  advantageous  for  the 
advancement  of  justice  or  the  prevention 
of  delays.  Therefore  the  rule  requiring  such 
process  to  be  returnable  at  the  regular  terms 
has  been  retained  without  chan^i^e.  That  this 
course  is  proper  seems  to  appear,  not  only 
from  the  words  of  the  statutes,  but  from 
Shepard  v.  Adams,  168  U.  S.  618,  42  L.  ed. 
602,  18  Sup.  Ct.  Rep.  214,  where  a  sum- 
mons made  returnable  according  to  a  rule 
of  the  Federal  court,  and  not  in  conformity 
with  a  changed  state  statute,  was,  after 
full  examination  of  the  subject,  upheld. 
Upon  this  view  this  writ  appears  to  be 
regular  and  good;  and  the  defendant's  mo- 
tion to  dismiss  must  be  overruled."  [130 
Fed.  993.] 

In  accordance  with  the  views  expressed 
in  the  above  extract  *from  Judge  Wheeler's[195] 
opinion,  he,  as  district  judge,  had  not  al- 
tered the  rule  which  had  been  first  adopted 
in  1885,  in  conformity  with  the  practice  of 
the  state  court,  existing  at  the  time  of  its 
adoption.  Shepard  v.  Adams,  supra,  seems 
to  be  a  Bufiicient  authority  for  the  refusal 
of  the  judge  to  alter  the  rule  of  the  circuit 
court  to  as  to  be  in  conformity  with   the 
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alteration  made  by  the  state  statute  in 
1893. 

The  writ  complied  with  the  requirements 
of  the  rule  of  the  Federal  court,  and  was 
served  more  than  twelve  days  before  the 
session  of  the  court  to  which  it  was  return- 
able, as  provided  in  §  868  of  the  Revised 
Laws  of  Vermont  of  1880,  and  it  was  served 
by  attaching  the  property  of  the  defendant. 
15y  virtue  of  the  two  sections  above  cited 
(fll4  and  918  of  the  Revised  Statutes  of  the 
United  States),  and  in  accordance  with  the 
holding  in  Shepard  v.  Adams,  supra,  the 
rules  of  the  circuit  court  were  sufficient, 
and  the  form  of  the  writ  was  proper. 

It  is  also  urged  that  while  rule  8  remains, 
which  requires  that  all  process  shall  be  d.it- 
od  the  day  it  issues,  and  all  mesne  process 
shall  be  returnable  to  the  next  regular  term 
(which,  by  rule  13,  is  the  first  day  of  the 
term),  if  the  process  thus  returnable  must 
also  contain  the  direction  provided  for  in 
the  statute  since  1893,  "fail  not,  but  serv- 
ice and  return  make  within  twenty-one  days 
from  the  date  hereof,"  then  there  would  be 
but  a  few  days  in  the  year  in  which  a  writ 
could  be  lawfully  issued  in  the  circuit  court 
for  the  district  of  Vermont;  viz.^  the  days 
between  the  twenty-first  and  the  twelfth 
days  before  each  of  the  three  terms  of  the 
circuit  court. 

Such  an  objection  shows,  at  least,  the 
difficulty  attending  the  matter  of  service  of 
pnxMss  on  the  theory  contended  for  by 
piaii?itilT  in  error,  unless  the  circuit  court 
should  abandon  altogether  the  old  rule  mak- 
ing provision  for  returning  process  to  any 
particular  term  of  court,  and  make  a  new 
rule,  following  the  new  method  provided  by 
the  state  statute.  We  think  this  unneces- 
sary. The  Federal  judge  was  justified,  by 
the  statutes  above  quoted  and  by  the  de- 
cision of  this  court  in  Shepard  v.  Adams, 
supra,  in  refusing  to  alter  the  rules  of  the 
[li6]cireuit  court,  •which,  when  made,  were  in 
conformity  to  the  state  court  practice,  and 
the  objection  to  the  form  of  the  writ  is 
therefore  without  merit. 

Second,  in  regard  to  the  service.  Section 
1109  of  the  statutes  of  Vermont,  in  provid- 
ing for  the  service  of  an  attachment,  says 
that  a  copy  of  the  attachment  and  list  of 
the  articles  attached,  attested  by  the  officer 
serving  the  same,  shall  be  delivered  to  the 
party  whose  goods  or  chattels  are  so  at- 
tached, or  left  at  the  house  of  his  then 
usual  abode;  and,  if  such  person  is  not  an 
inhabitant  of  the  state,  such  copy  shall  be 
left  with  his  known  agent  or  attorney,  and, 
for  want  thereof,  at  the  place  where  such 
^foods  or  chattels  were  attached.  This 
extends  and  applies  to  bodies  corporate  and 
public.  The  service  in  this  case  was  made 
by  attaching  the  locomotives,  as  already 
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stated,  and  by  leaving  a  t«  .e  and  attested 
copy  of  the  writ  in  the  hands  of  H.  E.  Fol- 
som,  agent  and  division  superintendent  of 
the  railroad,  at  his  office  in  Lyndonville,  in 
the  district. 

It  is  objected  by  the  defendant  that  Fol- 
soni  was  not  a  proper  party  on  whom  to 
serve  the  writ.  Sections  3948  and  3949  of 
the  Vermont  statutes  are  cited  to  that  ef- 
fect. It  is  provided  by  S  3948  that  the  les- 
see of  a  railroad,  not  resident  in  that  state, 
shall  appoint  a  person  resident  in  the  state 
upon  whom  service  of  process  may  be  made; 
and,  by  §  3049,  if  the  lessee  do  not  appoint 
such  agent,  then  the  service  may  be  made 
by  leaving  a  copy  of  the  process  with  a 
station  agent  or  depot  master,  in  the  em- 
ployment of  such  trustee  or  lessee.  It  is 
therefore  contended  that  if  the  lessee  had 
failed  to  appoint,  then  the  service  of  process 
could  not  be  made  upon  any  agent  other 
than  a  station  agent  or  depot  master,  in  the 
employment  of  the  lessee;  and  there  was  no 
pretense  that  Folsom,  the  division  supeiin- 
tendent,  had  been  appointed  by  the  railroad 
as  the  person  upon  whom  service  of  process 
might  l»e  made,  and  there  was  no  averment 
or  proof  that  he  was  a  station  agent  or  de- 
pot master. 

Those  sections  evidently  refer  to  the  ordi- 
nary cases  of  service  of  process  without  an 
attachment,  and  do  not  refer  to  the  •mannertl*') 
of  serving  an  attachment  and  the  proocsss 
connected  therewith.  That  is  provided  for 
by  §  1109,  supra.  Folsom,  the  division  su- 
perintendent, was  certainly  a  known  agent 
of  the  defendant. 

Upon  this  (piestion  Judge  Wheeler  well 
said: 

"The  known  agent  of  a  noninhabitant 
with  whom  the  copy  of  an  attachment  and 
a  list  of  the  articles  attached  m.iy  be  left 
may  not  be  a  person  upon  whom,  by  ap- 
pointment, service  of  process  generally  may 
be  made.  Folsom  may  have  been  such  an 
agent  about  this  property  attached,  and 
not  such  an  appointed  person  for  service  of 
process  upon.  And  leaving  a  copy  in  the 
same  custody  as  that  of  the  goods  or  chat- 
tels attached  would  be  leaving  it  at  the 
place  where  they  were  attached,  although 
the  custodian  may  have  no  other  agency. 
Hill  v.  Warren,  64  Vt.  78. 

"The  division  superintendent  of  the  rail- 
road of  the  defendant,  designating  the  loco- 
motives attached  as  its  property,  might 
well  be  taken  to  be  the  known  agent,  or 
the  accredited  agent,  as  styled  by  the  mar- 
shal, of  the  defendant  about  the  custody  of 
those  articles;  and  leaving  a  copy  of  the 
attachment  and  a  list  of  them  with  him 
would  be  a  leaving  with  a  known  agent  of 
the  defendant  within  the  meaning  of  that 
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statute,  or  at  the  place   where   they   were  ^raiit  new  trials  on  motion  on  behalf  of  the 

attached,  within  the  same  meaning.  United  States. 

"The  statute  provides   (Vt.  Stat.  §  3949)  Court    of    claims  —  new    trial  —  llnilta- 

tbat,  on   failure  to  appoint  such  a  person  tlon. 

for  receiving  service  of  process  it  'may  be  2.  A  limitation  applicable  to  the  time  for 

made  by  leaving  a  copy  of  the  process  with  ^^'"?  the  motion,  and  not  to  the  timt'  for 

•  .f«f;^»  «»»»f  r*«  A^'T^^^  .«»of»..  ;«  ♦v,^  ^«,  making   the   decision    thereon,    is    made   bv 

a  station  agent  or  depot  master  in  the  em-  .,         '^    .  .         *  tt    o    »        ex  x     •    i/voo 

1             *     ^»  Au     1               n^i        1         II  the  provision  of  U.   S.   Rev.   8tat.   ^   1088, 

ployment  of  the   lessee.     The   plea  alleges  that  the  court  of  claims,  -within  two  vears 

that  the  defendant  had,  at  the  time  of  the  n^^t  after  the  final  disposition"  of  a  claim, 

service,    many    station    agents    and    depot  niay,    on    motion   on    behalf   of    the    United 

masters  in  its  employment  in  this  state,  to  States,  grant  a  new  trial, 
wit,  twenty-five,  with  whom  a  copy  might 

have  been  left,  and  that  Folsom  was  not  one  [No.  208.] 
of  them.    But  this  statute  only  furnishes  an 

additional   mode  of   service,  generally,  and  Argued  April  22,  23.  1908.    Decided  May  18, 
does  not  require  service  of  an  attachment  to  1908. 
be  made  upon  station  agents  or  depat  mas- 
ters, nor  supersede  service  of  such  process  A  PPEAL  from  the  Court  of  Claims  to  re- 
in the  mode  otherwise  provided."     [130  Fed.  iV  view  a  judgment  in  favor  of  the  UnUeJ 
995.]  States,  entered   upon  a   new   trial,  granted 

The  plaintifT,  in  his  replication  to  the  plea  on  motion  on  l»ehalf  of  the  United  States, 

68]in  abatement,  •averred  that  the  said  Folsom,  of  a   claim   under   the   Indian  depredations 

upon  whom  the  process  was  si»rved,  was,  on  act.     Athrmed. 
the  (lay  of  the  service  of  the  original  writ 

in  this  cause,  to  wit,  on  the  2d  day  of  May,  SUteinent  by  Mr.  Justice  Peckliam: 

A.    u.    1904,    a    person    residing    within    the  Qn  the  8th  of  June,  1891,  the  appellant 

state    of    Vermont,   upon    whom   service   of  herein  filed  his  petition  in  the  court  of  claims, 

process  issued  against  the  defendant  might  under  the  Indian  dc'predations  act,  approved 

l>e  legally   made;    to  wit,  an  agent  of  this  March  3,  1891  (20  Stat,  at  L.  851,  chap.  638, 

deft-ndant.     To  this  rcplicuMon  the  defend-  u    s.  Comp.  Stat.   1901,  p.  758),  to  recover 

ant  demurred.    The  demurrer  was  overruled,  for  losses  of  propertv  sustained  by  the  firm 

Without    going   into    the   question    whether  of  which,  at  the  time  of  filing  the  petition, 

the  motion  to  dismiss,  and  also  the  demur-  he  was  the  surviving  partner,  from  the  dep- 

rer,   were    not   waived    by    pleading   to   the  redations  committed  by  members  of  a  tribe 

merits  after  the  motion  had  l)een  denied  and  of  Gieyenne  Indians  in  the  year  18C7,  in  or 

the  demurrer  overruled,  we  think  the  facts  jjpj^^  ^jj^  state  of  Kansas, 

sufficiently  appear  that  Folsom,  the  division  xhe    petition    contained    Uie    averments 

superintendent,    was   an    agent    within    the  ^hat  the  firm  was,  at  the  time  of  the  depre- 

Vermont    statute,    upon    whom    attachment  Nations,  engaged  in  the  business  of  operat- 

process,   such   as    was   issued    in    this   case,  ;„„  the  Southern  Overland  Mail  &  Express 

might  be  regularly  served.     Accordingly,  a  Uoute,   between   the   then  terminus  of   the 

valid  service  upon  the  principal,  within  the  j^j^jon  Pacific  Railway  and  the  city  of  Santa 

law  of  Vermont,  was  duly  made,  and  juris-  p^^  j^^^  Mexico,  and  was  carrying  the  mails 

diction  was  acquired  by  that  service.  of  the  United  States  between  those  points. 

The    judgment    of   the    Circuit    Court    of  Subsequently  to  such  depredations  two  of 

Appeals  is  affirmed.  the  members  of  the  firm  died,  and,  at  the 

time  of  the  filing  of  the  petition,  the  pe- 
titioner  was  left  as  the  sole  surviving  part- 
ner. 
JARIB   L.   SANDERSON,   Surviving  Part-  ^.j^^  depredations  were  committed  by  tak- 

ner  of  the  Firm  of  Barlow,  Sanderson,  &  .^^^  unlawfully  and  by  force  or  stealth  from 

Company,  Appt.,  ^^^  possession  of  the  firm,  and  in  or  near 

UNITED  STATES  and  Cheyenne  Tribe  or  '^^ '^''i  ""^ '^*'T";rh?iLf  fi^^Tn  "^^^^^^^ 

Nation  of  IndiaVis.  and  six  horses   used  by  the  fiim  m  the  op- 

eration  of  its  business. 

(See  S.  C.  Reporter's  ed.  168-177.)  Under  certain  acts  of  Congress  of  March, 

1885    [23  Stat,  at  L.   362,  chap.  341],  and 

Court  of  claims  — Indian  depredations  May,  1886   [24  Stat,  at  L.  29,  chap.  333], 

—  new  trial.                                             ^  the  claim  of  the  firm  for  the  recovery  of  the 

1.  Claims  under  the  Indian  depredations  logses  thus  sustained  was  submitted  to  the 

act  ot  March  3,   1891    (26  Stat    at  L    851,  investigation   of   the   Secretary   of   the   In- 

ehap.  6.38,  US    Comp.  Stat.  1901,  p.  768),  ^^^j^    ^'^^^    ^^t^,   investigation,  the  Secre- 

are   embraced   by   the   provisions   of   U.    S.  *^^""  '  "     '                          »        J 

Rev.  Stat,  fi  1088,  U.  S.  Comp.  Stat.  1901,  tary  reported  to  Congress  on  the  7th  day  of 

p.  746,  giving  the  court  of  claims  power  to  December,  1886,  finding  that  the  firm  had  a 
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just  and  equitable  claim  upon  the  United 
States  for  the  amount  of  $7,740,  the  value 
of  the  animals,  as  ascertained  by  the  Secre- 
tary, who  recommended  the  payment  of 
that  sum.  Congress  never  appropriated 
anything  for  the  payment  of  anj  part  of 
the  sum  recommended.  The  amount  award- 
**<\  was  not  as  large  as  the  firm  claimed  was 
[170] the  value  of  the  property  destrojred,  *but,  for 
roaftons  stated  in  the  petition  to  the  court, 
it  was  not  attempted  to  correct  the  injustice 
liv  reopening  the  question  of  the  value  upon 
the  trial  of  the  case  before  the  court  of 
claims. 

The  petition  also  contained  an  allegation 
that  the  tribe  to  which  the  Indians  belonged 
who  committed  the  depredations  was,  at 
the  time  the  loss  occurred,  in  amity  with 
tlio  United  States. 

After  the  filing  of  the  petition  the  parties 
agreed  on  the  facts,  and,  among  others,  it 
was  a;rrred  that  the  Indians  took  and  de- 
stroyed t  ho  property  belonging  to  the  claim- 
ant withiMit  just  cause  or  provocation,  and 
that  the  Indians  who  took  the  property 
were  momliers  of  the  Clicyenne  tribe,  which 
was,  at  the  time  of  the  commission  of  the 
depredations,  in  amity  and  treaty  relations 
with  the  United  States. 

The  case  was  submitted  to  the  court  on 
the  30th  day  of  June,  1892,  and  on  the  11th 
day  of  October,  18^^2,  judgment  was  entered 
in  favor  of  the  claimant  for  the  sum  of 
$7,710,  being  the  amount  which  had  thereto- 
fore been  reported  to  Congress  by  the  Secre- 
tary of  the  Interior. 

On  the  6th  day  of  October,  1894,  the  As- 
sistant Attorney  General  filed  in  the  clerk's 
oflfiee  of  the  court  of  claims,  while  the  court 
was  in  recess,  a  motion  for  a  new  trial  in 
accordance  with  the  provisions  of  §  1088  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1001,  p.  745).  the  ground 
of  such  motion  being  that,  in  awarding 
judgment  in  favor  of  the  claimant,  wrong 
and  injustice  had  been  done  to  the  United 
States,  because  the  defendant,  the  Cheyenne 
Indians,  were  not  in  amity  with  the  United 
States  at  the  time  of  the  depredations  which 
form  the  basis  of  the  suit. 

The  court  of  claims,  on  the  I3th  day  of 
April,  1890,  granted  the  motion  for  a  new 
trial,  and,  upon  the  new  trial  which  was 
thereafter  had,  the  court  found  as  a  fact 
that,  at  the  time  of  the  several  depredations 
alleged  in  the  petition,  the  defendant  In- 
dians were  hostile,  and,  as  a  conclusion  of 
law,  the  court  decided  that  the  petition 
[171]sh()uld  be  and  the  same  *was  dismissed,  and 
judgment  upon  such  finding  and  conclusion 
was  entered  in  the  court  on  the  23d  day  of 
April,  1906. 

The  claimant,  on  the  17th  day  of  Septem- 
ber, 1906,  moved  to  vacate  the  judgment  en- 
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tered  upon  the  new  trial,  and  asked  that  the 
original  judgment,  entered  on  the  II th  of 
October,  1892,  should  be  reinstated  and 
afiirmed.  llie  motion  was  denied,  and  on 
the  24th  day  of  December,  1906,  the  claim- 
ant appealed  to  this  court. 

Messrs.  Jackson  H.  Ralston  and  Wil- 
liam E.  Richardson  argued  the  caus^, 
and,  with  Mr.  Frederick  L.  Siddons,  file.l 
a  brief  for  appellant: 

By  the  rule  of  the  common  law,  the  trial 
court  was  required  to  dispose  of  the  motion 
during  the  term. 

Belknap  v.  United  States,  150  U.  S.  588. 
37  L.  ed.  1191,  14  Sup.  Ct.  Rep.  183;  Buck- 
ner  v.  Cdnly,  1  T.  B.  Mon.  3;  Truett  v. 
Legg.  32  Md.  149. 

Decisions  in  the  several  states  having 
similar  statutes  upon  this  subject,  either 
requiring  the  motion  to  be  determined  with- 
in a  fixed  number  of  days,  or  within  the 
term,  or  within  the  next  succeeding  term 
after  judgment,  support  the  claimant's  con- 
tention in  this  case. 

Vaughn  v.  OTonner,  12  Neb.  478,  11  X. 
W.  738;  Coopwood  v.  Prewett,  30  Miss. 
206:  James  v.  Appel,  192  U.  S.  129,  48  L. 
e<l.  377,  24  Sup.  Ct.  Rep.  222;  Ex  parte 
Highland  Ave.  &  Belt  R.  Co.  105  Ala.  221, 
17  So.  182;  Hundley  v.  Yonge,  69  Ala.  80; 
Fitzpatrick  v.  Hill,  9  Ala.  783;  Hand  v. 
Ruff.  3  Ariz.  175,  24  Pac.  257;  Walker  v. 
Jefferson,  5  Ar2:.  23;  Rodman  v.  Reynolds, 
114  Ind.  148,  16  N.  E.  516;  Crews  v.  Ross. 
44  Ind.  481:  Hays  v.  May,  35  Ind.  427; 
Ferger  v.  Wesler,  35  Ind.  53;  Buckner  v. 
Conly,  supra;  England  v.  Duckworth,  75  N. 
C.  309;  Clements  v.  Buckner,  35  Tex.  Civ. 
App.  497.  80  S.  W.  235;  Lightfoot  v.  Wil- 
son, 11  Tex.  Civ.  App.  151,  32  S.  W.  331; 
I^ird  V.  SUte,  15  Tex.  317;  McKean  v.  Zil- 
ler,  9  Tex.  58. 

The  genera]  subject  of  new  trials  is  not 
provided  for  by  statute,  but  the  court  of 
claims  has  always  assumed,  and  with  un- 
questionable propriety,  the  common-law 
powers  of  a  court  of  record  to  review  its 
acts  upon  proper  motion.  It  has  always, 
however,  maintained  the  necessity  for  ac- 
tion to  be  taken  during  the  term  at  which 
judgment  is  rendered,  to  preserve  its  con- 
trol over  the  cause,  which  otherwise  would 
pass  beyond  its  further  jurisdiction. 

Sampson  v.  United  States.  36  Ct  CI. 
195;  Campbell  v.  United  States,  19  Ct,  CI. 
426;  Wade  v.  United  States,  21  Ct.  CI.  142; 
Re  McKay,  30  Ct.  CI.  1;  Murdock  v.  Dis- 
trict of  Columbia,  23  Ct.  CI.  43;  Russell  v. 
United  States,  15  Ct.  CI.  173;  Seat  v.  United 
SUtes,  18  Ct.  CI.  468. 

In  holding  that,  by  entertaining  a  mo- 
tion for  new  trial  made  during  the  term  it 
might  extend  its  jurisdiction  of  the  cwuse 
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beyond  the  term,  it  but  follows  the  ordinary 
rule  maintained  by  the  courts  in  the  ab- 
sence of  statutory  prohibition. 

Bronson  ▼.  Schulten,  104  U.  S.  410,  26  L. 
ed.  797. 

It  is  the  practice  of  the  court  of  claims, 
on  the  last  day  of  each  term,  to  enter  a 
general  order  of  continuance  of  all  pending 
motions;  and  this  is  held  suITicient  to  car- 
ry jurisdiction  to  determine  such  matters 
over  to  the  next  ensuing  term. 

Campbell  v.  United  States,  supra. 

Statutes  fixing  time  for  decision  on  motion 
for   new   trial   before    judgment   are   man 
datory. 

Clements  v.  Buckner,  supra;  Turner  v. 
Davis,  132  N.  C.  187,  43  S.  E.  637. 

Conditions  expressed  in  statutes  author- 
izing allowance  of  new  trial  after  judgment 
are  limitations  on  power  of  the  court. 

Vaughn  v.  O'Conner;  Ferger  v.  Wesler; 
Hays  v.  May;  Crews  v.  Ross, — supra;  Sar- 
gent V.  Kindred,  5  N.  D.  472,  67  N.  W. 
826;  McKnight  v.  Livingston,  46  Wis.  356, 
1  N.  W.  14;  Nieklin  v.  Robertson,  28  Or. 
278,  62  Am.  St.  Rep.  790,  42  Pac.  993;  Gerish 
v.  Johnson,  5  Minn.  23,  Gil.  10;  Moore  v. 
Superior  Court,  86  Cal.  495,  25  Pac.  22. 

This  principle  may  well  be  regarded  as 
founded  on  the  well -settled  rule  that  the 
judgment  of  a  court  rendered  at  any  other 
time  or  place  than  that  directed  by  law  is 
absolutely  void. 

Wicks  V.  Ludwig,  9  Cal.  173;  Lawrence 
v.  Cannavan,  76  Conn.  303,  56  Atl.  556; 
Orvis  V.  Curtiss,  8  Misc.  681,  28  N.  Y.  Supp. 
728;  Kidd  ▼.  Burke,  142  Ala.  625,  38  So. 
241;  Jackson  v.  State,  102  Ala.  76,  15  So. 
361 ;  Brumley  v.  State,  20  Ark.  77;  Galusha 
V.  Butterfield,  3  III.  227;  McCool  v.  State, 
7  Ind.  378;  White  v.  Riggs,  27  Me.  114; 
Holman  v.  Hogg,  83  Mo.  App.  370;  Ameri- 
can F.  Ins.  Co.  ▼.  Pappe,  4  Okla.  110,  43 
Pac.  1085. 

A  statute  need  not  be  held  directory  be- 
cause it  requires  action  to  be  taken  by  a 
court  within  a  fixed  period  of  time;  and 
the  inaction  of  the  court  or  its  officers  may 
result  in  the  deprivation  of  the  right  to 
proceed  further  in  the  litigation. 

United  States  v.  Baxter,  2  C.  C.  A.  410, 
10  U.  S.  App.  241,  51  Fed.  624;  Waxahachie 
▼.  Coler,  34  C.  C.  A.  349,  92  Fed.  284. 

Assistant  Attorney  General  Thompson 
argued  the  cause,  and,  with  Mr.  Lincoln  B. 
Smith,  filed  a  brief  for  appellees: 

In  chancery  a  petition  for  rehearing  is 
too  late  if  filed  after  the  term;  but  a  bill 
of  review,  based  on  error  of  law  or  newly 
discovered  evidence,  may  even  then  be  filed. 

Clapp  v.  Thaxter,  7  Gray,  384;  Thompson 
▼.  Goulding,  5  Allen,  81. 

In  the  common-law  courts  the  rule  re- 
quired a  motion  for  new  trial  to  be  filed 
5S  Ii.  ed. 


before  the  judgment  was  perfected.  This 
meant,  ordinarily,  within  the  first  four  days 
of  the  term  succeeding  the  trial  (Birt  v. 
Barlow,  1  Dougl.  K.  B.  171;  Rex  v.  Hayes, 
2  Strange,  843;  Rex  v.  Bell,  2  Strange,  996; 
Graddy  v.  Hightower,  1  Ga.  252;  Jackson 
ex  dem.  Colden  v.  Chace,  15  Johns.  354)  ; 
but  no  limit  appears  to  have  been  imposed 
upon  the  power  of  the  court  to  hear  such 
motions  after  the  term,  or  at  any  time. 

In  the  absence  of  statutory  regulation, 
the  time  for  filing  motion  for  new  trial  i^ 
fixed  by  the  rule  of  the  court;  and  it  ii) 
generally  held  that  a  motion  is  in  time  if 
filed  at  the  term  when  judgment  was  ren- 
dered, although  in  extraordinary  cases  the 
court  mav  allow  it  to  be  filed  at  a  later 
term;  and  that,  when  once  filed,  the  court 
may  hear  and  determine  the  motion  at  its 
pleasure  and  at  the  convenience  of  the  par- 
ties. 

Graddy  v.  Hightower,  supra;  Conklin  v. 
Hinds,  i6  Minn.  457,  Gil.  411;  Felton  v. 
Spiro,  24  C.  C.  A.  321,  47  U.  S.  App.  402, 
78  Fed.  576;  Johnston  v.  Simmons,  77  Ga. 
298,  2  S.  E.  469;  King  v.  Carey,  5  Ga. 
270;  Pace  v.  Mealing,  21  Ga.  4G4;  State  v. 
Fir.Ht  Nat.  Bank,  4  Nev.  358;  Constantine 
V.  Foster,  57  111.  36;  Hearson  v.  Graudine, 
87  111.  116. 

In  actual  practice  for  a  lon^  series  of 
years,  the  court  of  claims  has  followed  this 
rule. 

Granthan  v.  United  States,  28  Ct.  CI. 
528;  Gorham  v.  United  States,  29  Ct.  CI. 
97;  Graham  v.  United  States,  30  Ct.  CI. 
318;  Valencia  v.  United  States,  31  Ct.  Q. 
388;  Coe  v.  United  States,  31  Ct.  CI.  441; 
Trabing  v.  United  States,  32  Ct.  CI.  440; 
Litchfield  v.  United  Stotes,  32  Ct.  CI.  585, 
33  Ct.  CI.  203;  McCollum  v.  United  States, 
33  Ct.  CI.  469;  Rhine  v.  United  States,  33 
Ct.  CI.  481 ;  Jaeger  v.  United  States,  33  Ct. 
CI.  214;  Coutzen  v.  United  States,  33  Ct 
CI.  475;  Potter  v.  United  States,  34  Ct. 
CI.  13;  Vaughn  v.  United  States,  34  Ct. 
CI.  342;  Rush  v.  United  States,  35  Ct.  C\. 
223,  33  Ct.  CI.  417;  Jones  v.  United  States, 
35  Ct.  CI.  36;  Collins  v.  United  States,  35 
Ct.  CI.  122;  The  Parkman,  35  Ct.  CI.  406; 
De  Baca  v.  United  States,  36  Ct.  CI.  407; 
Pino  v.  United  States,  38  Ct.  CI.  64;  Mc- 
Coy V.  United  States,  38  Ct.  CI.  163;  Butler 
v.  United  States,  38  Ct.  CI.  167;  Anth  .jite 
Mesa  Coal  Min.  Co.  v.  United  States,  38 
Ct.  CI.  56;  Summey  v.  United  States,  39  Ct. 
CI.  199;  Murphy  v.  United  States.  39  Ct. 
CI.  178,  38  Ct.  CI.  511;  The  Lucy,  39  Ct.  Ci. 
221,  37  Ct.  CI.  97;  Le  More  v.  United  States, 
39  Ct.  CI.  484;  The  Atlantic,  39  Ct.  CI. 
193,  37  Ct.  CL  17;  Burnham  v.  United 
States.  40  Ct.  CI.  166;  The  Juno,  41  Ct. 
CI.  106,  36  Ct.  CI.  239;  Brown  v.  United 
States,  41  Ct  d,  276. 
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The  court  of  chiiiii>  lins  power  to  allow  n 
motion  under  this  Ktalrto,  after  the  expira- 
tion of  more  than  two  years  from  the  date 
of  the  judgment,  if  the  motion  was  filed 
in  time. 

Bellocq  v.  United  States,  13  Ct.  CI.  195; 
Graham  v.  United  States,  30  Ct.  CI.  318; 
Valencia  v.  Unit«d  States,  31  Ct.  CI.  388; 
Coc  V.  United  States;  Trabing  v.  United 
States;  Litchfield  v.  United  States;  and 
McCollum   V.    United    States, — supra. 

The  statute  should  be  liberally  construed 
in  favor  of  the  government. 

Leighton  v.  United  States,  161  U.  S.  291, 
297,  40  L.  ed.  703,  706,  16  Sup.  Ct.  Rep. 
495. 

The  statute  is  not  mandatory. 

Ex  parte  Highland  Ave.  &  Belt  R.  Co. 
105  Ala.  221,  17  So.  182;  Hundley  v.  Yonge. 
09  Ala.  89;  Fitzpatrick  v.  Hill,  9  Ala.  783; 
Walker  v.  Jcflerson,  5  Ark.  2li;  Falls  v. 
Hawthorn,  30  Ind.  444;  McQuillan  v.  Dona 
hue,  49  Cal.  157;  Vermule  v.  Shaw,  4  Cal. 
214;  Broad  v.  Murray,  44  Cal.  228. 

The  tendency  of  the  courts  is  to  go  to 
almost  any  length,  rather  than  pormit  tho 
inaction  of  the  court  to  prejudice  the  rights 
of  a  diligent  party. 

Johnston  v.  SimmonK,  77  Ca.  298,  2  S. 
E.  469;  Hinton  v.  Colonuin,  76  Wis.  221, 
45  N.  W.  26;  Stoinhofcl  v.  Chicago,  M.  & 
St.  P.  R.  Co.  92  Wis.  123,  65  N.  W.  852; 
Gribblc  v.  Livermore,  64  Minn.  396,  67  N. 
W.  213;  Larson  y.  Ross,  56  Minn.  74,  57 
N.  W.  323. 

[17S]  *Mr.  Justice  P€H*kliniii,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  tlie  court: 

The  sole  question  in  this  case  arises  from 
the  action  of  the  court  of  clunns  in  granting, 
upon  the  application  of  the  government,  a 
new  trial,  April  13,  1890,  more  than  two 
years  sub8cc|uent  to  the  entry  of  judgment 
in  favor  of  the  claimant  on  the  11th  day 
of  October,  18!)2,  although  the  application 
for  such  new  trial  had  been  filed  October  6, 
1804,  which  was  less  than  two  years  after 
the  entry  of  that  judgment.  The  order  was 
'  made  under  §  1088  of  the  Revised  Statutes 

of  the  United  States,  which  reads  as  fol- 
lows: 

"Sec.  1088.  The  court  of  claims,  at  any 
time  while  any  claim  is  pending  before  it, 
or  on  appeal  from  it,  or  within  two  years 
next  after  the  final  disposition  of  such 
claim,  may,  on  motion  on  behalf  of  the  Unit- 
ed States,  grant  a  new  trial  and  stay  the 
payment  of  any  judgment  therein,  upon 
such  evidence,  cumulative  or  otherwise,  as 
shall  satisfy  the  court  that  any  fraud, 
wrong,  or  injustice  in  the  premises  has  been 
done  to  the  United  States;  but,  until  an 
order  is  made,  staying  the  payment  of  a 
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judgment,  the  same   shall   be   pa^'able  and 
paid  as  now  provided  by  law." 

The  motion  was  made  pursuant  to  in- 
structions contained  in  the  act  of  Congress, 
approved  August  23,  1894  (28  Stat,  at  L. 
424,  476,  chap.  307),  which  made  appropria- 
tions to  pay  the  judgments  of  the  court  of 
claims  in  this  case,  and  258  other  Indian 
depredation  cases.  The  provision  in  the  last 
part  of  §  1  of  that  act  is  as  follows: 

"That  no  one  of  the  said  judgments  shall 
be  paid  until  the  Attorney  General  shall 
have  certified  to  the  Secrctarv  of  the  Trcas- 
ury  that  he  has  caused  to  be  examined  the 
evidence  heretofore  presented  to  the  court  of 
claims  in  *;upport  of  said  judgment  and  such 
other  pertinent  evidence  as  he  shall  )>e  able 
to  pnieure  as  to  whether  fraud,  wrong,  or 
injustice  has  Won  done  to  the  Ignited  States, 
or  whether  exorbitant  sums  have  l)oen  al- 
lowed, and  finds  upon  such  evidence  no 
grounds  *8unicient  in  his  opinion  to  support[11l) 
a  new  trial  of  said  case;  or  until  there  shall 
have  been  filed  with  said  Secretary  a  duly 
certified  transcript  of  the  proceedings  <»f  the 
court  of  claims,  denying  the  motirm  made 
by  the  Attorney  General  for  a  new  trial  in 
any  one  of  sai'I  judgments.** 

The  Attorney  rieneral  examined  the  evi- 
dence theretof<»re  presented  to  the  court  of 
claims,  and  filed  a  motion  for  a  new  trial  in 
this  and  many  other  cases.  The  motions  in 
this  case,  and  the  others,  were  filed  within 
two  years  from  the  dates  of  the  respective 
judgments:  but  it  is  admitted  that  none  of 
them  was  acted  upon  by  the  court  of  claims 
within  that  period.  The  court  of  claims  was 
not  in  session  when  the  statute  of  August 
23,  1894.  was  passed,  nor  when  the  motions 
for  a  new  trial  were  filed  in  tlie  clerk's  of- 
fice 01^  that  court,  and  it  did  not  convene 
after  the  sunmier  vacation  until  October  22. 
at  which  date  more  than  two  years  had 
elapsed  since  the  rendition  of  the  judgment 
in  this  case. 

It  has  been  held  by  the  court  of  claims 
(and,  as  we  think,  correctly)  that  §  1088  is 
applicable  to  the  Indian  depredations  act  of 
1891  (26  Stat,  at  L.  851,  chap.  .538,  U.  S. 
Comp.  Stat.  1901,  p.  758).  McCollum  v. 
United  States,  33  Ct.  CI.  469.  472. 

The  appellant  contends  that  the  statute 
must  be  so  construed  as  to  require  the  de- 
cision of  the  motion  for  a  new  trial  within 
two  years  after  the  final  disposition  of  the 
case;  and  hence,  that  the  motion  should 
have  been  not  only  filed  in  the  clerk's  office, 
but  decided  by  tlie  court  on  or  before  Octo- 
ber 11,  1894.  The  government  contends 
that,  as  the  motion  was  filed  within  the  two 
years  subsequent  to  the  entry  of  the  judg- 
ment, the  court  obtained  jurisdiction  over 
the  motion,  and  it  might  be  decided  after 
the  expiration  of  the  two  yeara.     Upon  the 
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theory  of  th«  sppeDsnt  the  accident  of  an  which  the  motion  for  a  new  trial  rnnat  h« 

adjournment  of  the  court  some  months  be-  made,  but  it  must  be  long  enough  before  the 

fore,  and  ita  failure  again  t«  meet  until  a  expiration   of   the    two   yeari   to   give   the 

few  daji  vfter,   the  expiration   of  the   two  court  the  time  it  maj  require  in  which  to 

years  subsequent  to  the  entry  of  the  judg-  act  upon  the  motion.    This  unceilainty  we 

ment,  deprived  the  court  of  the  jurisdiction  do   not   think   was   intended,   nur   is   it   the 

to  hear  and  decide  the  questiau  of  theappli-  proper  conatniction  of  tiic  etatutc.     Wlieu 

cation  for  a  new  trial,  although  such  appli-  it  liiiiiti  the  time  to  two  years  it  is  a  limi- 

TSlcation  was  'filed  in  its  clerlt's  ollice  within  tation  of  tlic  time  for  lllinjf  the  muli»ii.  mid 

the  two  yt^ara  iiniited  by  the  utatute.  not  a  liiiiilntion  of  the  time  for  iiinldng  u 

Ordinatily  a  court  has  no  |>uw<!r  to  grant  decision,  if  the  motion  has  been  Hied  wiiliin 

a  new   trial  after   the  adjuuinnicnt  of   the  the  two  years. 

term  if  no  application  has  been  made  pre-  Tliere  is  not  much  aasiHtunce  to  be  ol>- 
vioua  to  the  adjournment  and  no  continu-  taincd  by  referring  to  dceiaiunii  of  the  sIbIk 
•nee  granted.  Belknap  v.  United  Statcit,  courts  in  relation  to  8luUiti';i  uf  a  sumcvvhat 
150  U.  K.  588,  37  L.  ed.  HUI,  U  Sup.  Ct.  simihir  niilure.  npfilieable  to  tlic  onliiiury 
Rep.  1B3.  This  act,  however,  is  a  peculiar  law  courts  of  thu  state.  They  depend  very 
one.  It  grants  distinct  ailvantiiges  to  the  much  npi>n  the  special  lunguuut*  of  the  vari- 
United  Stales.  United  States  v.  Ayres,  0  ouh  statutes,  all  of  which  ililfi-r  Hiiiiewtint 
Wall.  603,  19  L.  ed.  lili;  Henry  v.  I'liiti-d  from  tin-  one  under  discuiiision.  In  addition 
KUti-s,  15  Ct.  CI.  102.  These  advantages  to  that,  lionevcr,  the  peculiar  nature  of  the 
Congress  was  competent  to  grant.  The  court  of  cliiims  itself  luust  be  cunHidt-rcd. 
government  «inscnts  to  be  sued  in  regard  Congri>'is  crcati^l  it  for  the  sole  purpo^  of 
to  claims  of  this  nature,  and  mny  ^ittach  |H'ritiiltiti^  ciTlain  dadoes  of  claims  against 
such  conditions  to  its  conMi-nt  as  to  it  mny  the  government  to  be  presented  to  and 
seem  proper.  Among  other  conditions  as  passed  upon  by  it,  under  the  conditions 
to  the  linality  of  the  jud^'mcnts  of  the  court  wiiich  Con);rens  might,  from  time  to  time, 
it  has  empov/ercd  such  court  to  iirant  a  new  prencribc.  The  statute  must  theroforc  be  so 
trial  on  motion  of  the  United  Statrs,  purau-  (-ii[i->(riicd  as  to  give  full  elTect  to  sueli  vari' 
ant  to  the  section  named.  ous  conditions  which  Congress  im|>0Bes  upon 
The  facts  agreed  upon  on  the  Srst  trial  did  the  claimant  for  the  privilci-cs  accorded  him. 
not  prevent  the  court  from  erauting  a  new  \  right  on  the  pnrt  of  the  United  Stales  to 
trial  und<r  that  section.  Indeed,  the  act  of  move  for  a  new  trial  should  l>c  so  construed 
1894,  supra,  really  directs  the  court  to  grant  as  not  to  limit  thfi  right  by  any  terhnical 
a  new  trial  it  the  facts  are  sufficient  to  oi  narrow  reasoning,  but  the  whole  two 
bring  the  case  within  the  provisions  of  9  years  should  be  allowed  in  which  to  mako 
1088.  the  motion.  Some  slates  have  enacted  stat- 
We  think  the  motion  tor  a  new  trial  may  utes  limiting  the  time  within  which  ap- 
be  made  or  flied  at  any  time  within  the  two  plications  of  this  nature  may  be  made,  and 
years,  as  provided  for,  and  it  is  not  ncces-  they  have  liecn  held  complied  with  if  the 
aary  that  the  court  slioiild  decide  the  mo-  application  is  made  within  the  time  limited, 
tion  witiiln  that  time.  If  the  government  although  the  decision  is  made  sulisequently. 
has  the  whole  two  years  in  which  to  apply  in  other  sluli's  the  courts  have  regarded 
(and  there  is  certainly  nothing  in  the  stat-  the  time  limitation  as  applicable  to  the 
ute  which  limits  the  time  to  less  thnn  two  time  when  the  decision  of  the  question  sub- 
years)  it  could  not  reasonably  be  held  that  mitt(>d  is  rendi'vcd.  We  do  not  regard  it  aa 
an  application  made  near  the  end  of  the  two  iieccs.iry  *to  cite  them.  The  statutes  dilTer,[lT71 
years  must,  nevertheless,  be  decided  within  and  the  rea^<uning  of  the  courts  also. 
that  time.  The  motion  might  be  tiled  at  the  The  question  of  the  construction  of  this 
last  moment  before  the  expiration  of  the  particular  act  has  heretofore  been  befoi-e  the 
two  yeara,  and,  if  so,  the  court  should  have  court  of  claims  in  Bellocq  v.  United  States, 
time  to  thereafter  act  upon  it,  or  else  the  13  ct.  01.  105.  The  court  there  held  that 
two-year  limitation  in  which  to  file  the  ti,^  limitation  referred  to  the  time  of  mak- 
moUon  is  practically  denied.  If  the  mo-  i„g  ^^^  motion,  and  not  to  the  time  of  Its 
tion  must  be  decided  within  the  two  years,  ^^^^^^^j,  VVe  think  the  reasoning  of  Chief 
tt  must,  of  course,  he  filed  sumcently  long  ^^^^.^  ^^^^^  ^^  ^^^^  ^^^^  i,  ^„„j  ^^ 
before  the  exp,rat,on  of  that  pcr.od  to  al-  ^^  j^.^^^^„  ^    Overman,  103  U.  S.  B2,  28 

,.icilntT;l  L'leleT   "a^emg^tlj  ^  ^-  3««;   McCollum  v.  United  States    33 

within  the  limitation.    How  long  that  time  Ct.  01.  469.     Having  two  years  m  wh.ch  to 

may  be  it  is  impossible  to  say.     It  would  die  ite  motion  for  a  new  trial,  the  govem- 

b«  for  the  court  to  determine  in  each  case,  ment  was  in  time  in  this  case  when  it  filed 

n»e   result  of   such  a  construction   is    that  its  motion  with  the  clerk  of  the  court,  the 

tltn«  is  no  certain  and  definite  time  within  court  itself  being  then  in  recess,  and  it  could 
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thereafter  hear  aad  decide  the  case  at  its  Argued  April  27,  lOOS.  Decided  Ma^  IS, 
eonvenience.  1908. 

The  judgment  of  the  Court  of  Claims,  dis- 

mieeing   the   petition,   ia   affirmed.  T  n  ERROR  to  Division  Number  Two  of  the 

^     Appellate   Court   of   the    State    of    Id- 

^~^  diana  to  reriew  a  judgment  which  affirmed 

CLEVELAND,  CINCINNATI.  CHICAOO.  ft  '  Judgment  of   the   Circuit  Court  of   Boon 

ST.  LOUIS  RAILWAY  COMPANY,  PIH.  Coonty.   "•   t"**  't^te,   forecloeing  the  lien 

Jq  gfT.  "'  '"  iusesBment  for  a  street  improvement. 

V.  Affirmed. 
ROBERT  L.  PORTER,  Melvin  L.  Bowlln,       See  same  case  below.  38  Ind.  App.  226,  74 

and   Chester  G.   Hailley,  Partners,   Doing  ^f.  E.  260,  76  N.  E.  17*. 

Business  under  the  Firm  Name  and  Style 

of  Porter.  Bowlin,  A  Hadley.  SUtement  by  Mr.  Justice  McKenn.: 

(Sees.  C.  Reporter's  ed.  177-186.)  'This  case  involves  the  legality  of  a  Ux  for[17ll 
street   improvements,  imposed  on  the  prop- 
Constitutional     law  —  due     process     of  "^^  °'  plaintiff  in  error,  herein  called  tlie 

Inw  — hearing     on      BBsoBsment      for  railway  company. 

street  Improvement.  The  tax  was  imposed  under  a  law  of  the 

1.  The  hearing  accorded  to  an  owner  of  state    called    the    Barrett    law.      The    law 

property    lyin);    directly    back    of    property  makes  the  amount  of  the  assessment  a  lien 

abutting   on   a   Btreet    improvement   i»   not  upon   the  property  improved,  and   gives  to 

insufficient  to  afford  the  due  process  of  law  the  contractor  or  his  assignees  the  rielit  to 

guaranteed   by   U.   S.   Const.,   Hth  Amend.,  ..fo„cloBe   BUch   aBBCBBinent   as   a   morlszam 

as  Kivinc'  no  opportunity  to  such  owner  to  ,      ,  . j  .,      t-  -.  r 

be  Urd^as  to'^^.e  amount  to  be  sBseBsed  ''  *T.  ff^  .^S''''^'^"  '"l^  J"''^  ^ 
against  hie  property,  where  the  amount  of  brought  if  the  judgment  m  the  first  imt 
such  asBesament  is  the  same  as  the  assess-  '*''*  t"  satisfy  the  assessment  and  costs, 
ment  on  the  abutting  property,  and  meaa-  The  defendants  in  error  were  the  contract- 
ures the  contingent  liability  to  which  the  ors  for  the  improvement,  and  brought  this 
back-lying  property  may  be  subjected  if  the  suit  in  the  circuit  court  of  Boon  county.  In- 
abutting  property,  which  is  made  primarily  diana.  and  alleged  in  their  complaint  the 
liable,  fails  to  satisfy  the  assessment.  adoption  under  the  law,  by  the  common 
Constitutional  luw  —  due  process  of  law  council   of  the  city  of  Lebanon,   where  the 

-  equnl    protection  -  assessment    for  property   proceeded   against   is   situated,  of 
r'Neit!,e7due*"pr7ctM    of    law    nor   the  "^  df^l^-'oy   resolution   providing   for  the 

equal  protection  of  the  laws  is  denied  to  the  grading  and  paving  Main  street  and  con- 
owner  of  property  lying  directly  back  of  "Iructing  sidewalks  and  lawns  thereon.  The 
property  abutting  on  a  street  improve-  complaint  alleged  the  steps  taken  by  the 
ment  by  legislation  creating  a  taxing  dis-  council  of  the  city  as  prescribed  by  the  law; 
trict  of  the  property  along  the  line  of  the  the  assessment  against  the  several  lots  and 
improvement  and  ^tending  back  thereiiom  p^rcfig  ^f  jj^ound  abutting  on  the  street; 
150  feet,  and  providing  that  property  50  or  ,..   „„„  ,,  _     „  „      _    ^ ..  , 

.    .    ,.  ^'   ^  t      ",.       ,      S       J      -iu  that   one  Alary  Kellv  was  the  owner  of  a 
more  feet  distant  from  the  street,  and  with-  /  -' 

in  150  feet  therefrom,  shall  be  liable  if  the  t"<^t    "'    unplatted    land   abutting    on    fhe 

abutting  60  feet,  which  are  primarily  liable,  street,  which  was  assessed  the  sum  of  »6BS. 

prove  insuHicient  to  pay  the  cost  of  the  im-  56;  her  refusal  to  pay  the  assessment,  and 

provements.  that  suit  was  brought  against  her  and  her 

Constitutional  law  —  due  process  ol  law  husband  to  foreclose  the  lien  of  the  assesa- 

—  BSsessment  for  street  Improvement,  ment.     And    it   is   alleged   that,   after   prO' 
3.  An   owner   of   property    lying  directly  eeedings  had.  a  decree  was  entered   for  the 

back  of  property  abutting  on  a  street  im-  g„^  ,,(  jego    f^i^g  the  amount  of  the  as- 


f.^,^ .   ™ -■-'•'■    "-    —   ,--..-..--.-  gessment  and  costs.     That  sale  of  the  prop 

5ual  protection  of  the  laws  guaranteeil  by  .                      ,           ,       .,       ,             ,   '   ., 

S.   Const.,   Hth   Amend.,  Sn   the  theory  "'y   ""    made   under   the   decree   for   the 

that  the  hearing  alTorded  him  does  not,  as  ■"">  ■>'  «6,  which  was  its  fnir  cash  value, 

in   the   case  of  abutting  owners,   give   him  and  that  there  is  still  due  thereon  $581J2. 

an    opportunity    to    be    beard    as    to    the  with   interest.    That   the   railway   company 

amount  of  the  assessment  against  bis  prop-  wss  the  owner  of  a  tract  of  land   immrdi- 

erty.  where  the  amount  of  such  assessment  gteJy  back  of  the  real  estate  of  Mary  Kellv, 

U  the  same  as  the  assessment  against  tlie  „,^^^  ti,^  ^^^^t  so  improved."— that  is.  that 


abutting   property,   and    measures   the   con-  ,  ,  „.,.,,  „..  .:;■..».  :'__.^i.t.i^  h. 

Ungent    liability    to    which    the    back-lving  her  real  estate  was  situate  ^mediately  be- 

property  may  be  subjected  if  the  abutting  t"""  the  street  so  improved  and  the  real 

property,   which    is   made   primarily   liable,  estate  of  the  railway  company,  whwh  T«al 

fails  to  satisfy  the  assessment.  estate  was  within  160  feet  of  the  line  of  the 
street.     A  demand   for   the  amount  of  the 

[No.  ei9.]  balauea  dm  on  the  aaaauBent  waa  allesad. 
JOIM  •!»•  V.i. 
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rtlJiicl[;ment  was  •demanded  (or  that  sum,  and 
thp  forecloHure  of  the  lien  of  the  assessment 
Against  the  real  estate  of  the  companj',  and 
for  an  order  of  sale. 

A  second  paragraph  of  the  complaint  al- 
leged a  like  assessment  against  the  property 
of  one  John  T.  Walton,  the  foreclosure  of 
the  lien  thereon,  and  the  sale  of  the  prop 
erty,  the  balance  due,  and  that  the  property 
of  the  railway  was  situated  immediately 
back  of  it.  The  like  judgment  was  prayed 
as  in  the  first  paragraph. 

The  only  parts  of  the  answer  with  wliich 
we  arc  concerned  are  the  allegations  that 
the  land  of  the  railway  company  did  not 
abut  upon  the  street  improvement,  hut  lay 
back  of  lands  owned  by  others  which  abut- 
ted upon  the  street,  and  "that,  in  the  pro- 
ceedings of  the  common  council  of  the  city 
of  Lebanon,  in  an  action  taken  by  the  civil 
engincenf  of  said  city,  in  any  notii-e  to  prop 
erty  owners,  in  any  assessment  of  property 
had,  given,  or  done  with  reference  to  said 
improvement,  this  defendant's  en  id  tracts 
were  not  named,  described,  nor  referred  to. 
nor  was  either  of  them ;  that  neither  of  said 
traeta  was  assessed  for  said  improvement, 
neither  of  said  tracts  was  considered  with 
reference  to  any  aBscssment  for  said  improve 
ment,  neither  of  said  tracts  was  benefited  by 
said  improvement;  that  the  defendant  did 
not  appear  before  said  council  or  any  com- 
mittee of  said  council,  cither  actually  or 
constructively,  with  reference  to  either  of 
its  said  tracts,  and  the  records  of  the  pro- 
ceedings of  the  city  of  Lebanon  as  to  said 
improvements  do  not  disclose  any  such  ap 
pearancc  by,  or  notice  to,  this  defendant,  or 
the  consideration  or  assessment  of  eitlicr  of 
■aid  tracts  for  such  improvement." 

The  third  paragraph  of  the  answer  is  as 
follows ; 

"For  tliird  and  further  answer  to  the 
amended  complaint  and  each  of  the  para- 
graphs thereof  separately  the  defendant 
says  that  the  acts  of  the  general  assembly 
of  the  state  of  Indiana,  under  and  by  virtue 
of  which  it  is  claimed  and  assumed  that  the 
liens  respectively  sued  upon  have  accrued 
'    and  attach  to  the  respective  tracts  of  tlie  de- 

I0](endant,i8  unconstitutional  *and  void,  in  that 
it  makes  no  provision  for  a  notice  to  or  a 
hearing  from  the  property  owner  whose 
property  does  not  abut  upon  the  street  to 
be  improved;  it  denies  due  process  of  taw, 
deniea  the  equal  protection  of  the  laws,  and 
takes  private  property  for  public  use  with- 
out compensation." 

Judgment  was  rendered  against  the  com- 
pany, which  was  affirmed  by  the  appellate 
■  court  on  the  authority  of  Voris  v.  Pitta- 
burg  PlaU  Glass  Co.  163  Ind.  S09,  70  N.  E. 
84B. 
51  L.  ed. 


Mr.  Frnnk  L,  LI lllcton  argued  the  cause, 
and.  witli  Mr.  Leonard  J.  Hackney,  filed  a 
brief  for  plaintiff  in  error: 

The  statute  of  the  state  of  Indiana  under 
and  pursuant  to  which  the  alleged  ai^ess- 
ment  involved  in  this  case  was  made  is  un- 
constitutional for  the  reason  that  it  docs  not 
give,  or  purport  to  give,  a  property  owupr 
whose  lands  are  located  back  of  property 
abutting  upon  the  street  improved  any  hi'.-ir- 
ing,  or  opportunity  to  be  heard,  upon  (be 
amount  of  the  assessment  levied  against  his 
property.  There  is  no  hearing  aa  to  tho 
special  benerits  at  anv  stage  of  the  prori'cd- 
in-.'s.  snd  the  amount  of  the  asses-ment 
njniinst  the  back-lying  propertj-  is  orliitrari- 
ly  determined  by  Rubtractiiig  from  the  origi- 
nal assessment  against  the  abutting  onuer 
llic  amount  his  property  soils  for  on  fore- 
closure. This  is  a  denial  of  due  process  of 
law. 

Central  It.  Co.  v.  Wripht.  207  U.  S.  127, 
ante,  l:i4.  2S  Sup.  Ct.  Rep.  47;  Se.-urity 
Trust  «  S.  V.  Co.  V.  U'xingt.in.  adS  V.  S. 
3-23.  51  L.  ed.  204.  27  Sup.  Ct,  It.-|i.  «7  i 
Boyd  V.  United  State-..  Ufl  I'.  S.  fiUl.  211  I.. 
ed.  74fl,  C  Sup.  Ct.  Itep.  624;  Ihirtinnurh 
College  V.  AA'oodwnrd,  4  Wheat.  518,  .IHI.  4 
L.  ed.  620.  B45;  Sorwood  v.  IlBk.r,  172  U. 
S.  260,  4.3  I.,  ed.  443,  10  Sup.  Ct.  Rep.  1S7  i 
Wight  V.  Davidson,  IBl  U.  S.  371 .  iH  I.. 
ed.  900,  21  Sup.  Ct.  Rep.  tlili;  llaumnn  v. 
Ross,  187  U.  S.  548.  42  L.  ed.  270,  17  Sup. 
Ct.  Rep.  966;  Spencer  v.  Merchant,  125  I'.  S, 
.345,  31  L.  ed.  703.  8  Sup.  Ct.  Rep.  021: 
Walston  V.  Nevin,  128  V.  S.  57S,  32  L.  ed. 
544,  9  Sup.  Ct.  Rep.  102;  Hihlien  v.  Smith. 
101  U.  S,  310,  48  L.  ed.  195.  24  Sup.  Ct. 
Rep.  B8;  Schaefer  v.  VVerling,  188  U,  S.  BIC, 
47  L.  ed.  570,  23  Sup,  Ct.  Rep.  449;  Ray 
mond  v;  Chicago  I'nion  Traction  Co.  207 
U.  S.  20.  ante.  78.  28  Sup.  Ct.  Hep.  7:  Beebc 
V.  Mapoun,  122  Iowa.  04,  101  Am.  St.  Rep. 
269.  97  N.  W.  986;  Lnthrop  v.  Racine,  119 
Wis.  401.  97  N.  W.  102;  State  v.  Pillsbury, 
82  Minn.  .359.  85  X.  W.  175;  McKee  v.  Pen- 
dleton. 154  Ind.  6.i2,  57  K.  E.  532;  Dexter 
V.  Boston.  176  Mas-.  247,  79  .4m.  St.  Rep. 
306,  57  X.  K.  379;  Charles  v.  Marion,  100 
Fed.  538;  Kuntz  v.  Sumption,  117  Ind.  1,  2 
L.R.A.  655,  10  N.  E.  474. 

The  statute  is  unconstitutional,  end  de- 
nies the  back-lying  property  owner  the  equal 
pri'tection  of  the  laws,  for  the  reason  that  it 
gives  the  abutting  property  owner  a  hear- 
ing, or  opportunity  to  be  heard,  on  the  ques- 
tion as  to  whether  the  proposed  assessment 
exceeds  the  special  benefits  to  his  property, 
and  denies  a  hearing,  or  opportunity  to  be 
heard,  on  such  question  to  the  property  own- 
er whose  property  does  not  abut  upon  the 
street  improved. 

Ex   parte   Dravton,   153   Fed.   080;   Gulf, 

C.  t  S.  F.  R.  Co.  V.  Ellis,  165  U.   S.   150, 
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41  L.  ed.  6116.  17  Sup.  Ct.  Rep.  255;  Ytck 
Wo  T.  Hopkins,  H8  O.  S.  350,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  Rnymond  v.  Cliicagii 
Union  Traction  Co.  and  Becbe  v.  Mngouii, 
supra :  Chicago,  R.  I.  &  P.  R.  Co.  v.  Swan- 
ger,  157  Fed.  783. 

Mr.  OeorKC  H.  Glfford  argued  the  cause, 
and,  with  Mr.  Gl^n  J.  Gifford,  filed  a  brief 
for  dpfcndanta  in  error: 

The  statute  of  the  stata  of  Indiana,  in 
piirHuance  of  which  the  asHessmcnts  herein 
Mere  made,  furnished  the  plaintilT  in  error 
till'  due  process  of  law  and  cijiinl  protection 
of  laiv  guaranteed  by  the  14th  .Amendment  to 
tlie  Conatitution  of  ttie  United  Statea. 

Bomb's  Rev.  Stat.  (Ind.)  IS94.  M204  (E. 
S.  8181;  Schaefer  v.  WcrlinR,  188  U.  S. 
file.  47  L.  ed.  670,  23  Sup.  Ct.  Rep.  440; 
Falibrook  Irrig,  Diat.  v.  Bradley,  164  U.  S. 
168,  41  L.  ed.  3B2,  17  Sup.  Ct.  Rep.  50; 
Hibhen  v.  Smith,  101  U.  S.  321,  48  L.  rd. 
IBB,  24  Sup.  Ct.  Rep.  88;  Voris  v.  Pilt« 
bur%  riate  Glacis  Co.  1G3  Ind.  6t)9,  70  N.  K. 
240. 

ARUCHsments  made  for  the  construction  o( 
public  improvenienta  are  in  tbc  nature  of 
a  tax,  and  are  subject  to  xiiiniuary  procc- 
dureit,  the  annie  as  state,  county  and  nnillici- 
pal  taxation;  and  the  Iniv  does  not  con- 
templale  that  there  should  be  a  decree  or 
order  of  court  to  make  Hucti  asnexsment  valid, 
but  it  is  Hullicient  if  there  is  a  tribunal  or 
committee  created  by  the  statute  to  hear  and 
deter  mine  the  ciirrectiieaa  of  such  assess - 
ment.  and  a  provision  for  due  notice  to  the 
parties  of  such  henrinft.  This  in  a  full  ami 
complete  compliance  with  the  14th  Amend- 
ment of  the  Constitution  of  tlie  United 
States. 

Cass  Farm  Co.  v.  Detroit,  181  U.  S-  306. 
45  1,.  ed.  014.  21  Sup.  <^t.  Rep.  644;  Detroit 
Y.  Parker.  181  U.  S.  399,  45  L.  ed.  017,  21 
Sup.  Ct.  Rep.  024;  Webster  v.  Farfto,  181 
U.  S.  304,  43  L.  ed.  912,  21  Sup.  Ct.  Rep. 
623;  French  v.  Barber  As|>halt  Puving  Co. 
181  U.  S.  324,  45  L.  ed.  870,  21  Sup.  Ct. 
Bep.  625. 

Where  the  statute  of  a  atnte  haa  been  con- 
strued by  the  highest  court  of  the  state,  the 
Supreme  Court  of  the  United  States  will  fol- 
low such  construction;  and  if  the  construc- 
tion is  such  as  to  bring  the  statute  and  ita 
application  into  harmony  with  the  Constitu- 
tion of  the  United  States,  such  statute  will 
be  upheld  and  sustained. 

Bibben  t.  Smith,  supra. 

In  matters  of  taxation  and  assessment  for 
local  improrements,  where  there  ia  b  taxing 
diatrict  established  by  the  statute  under 
which  Bueh  proceedings  are  being  prosecuted. 
4  notice  to  all  interested,  without  setting 
out  the  name  of  the  party  owning  the  real 
estate,  and  without  setting  out  the  descrip- 
10t4 
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tion   of  the   property  taxed,  is  a   siilticient 

T.ent  v.  TiHson,  72  Cal.  404,  14  Poc.  71; 
OtUwa  V.  Macy,  20  111.  412 ;  Voria  v.  Pitts- 
burg Plate  Glass  Co.  supra. 

It  is  the  province  of  the  legislature  to  Ht 
tlie  notice  to  be  given  in  matters  of  public 
improvements. 

llyland  v.  Brazil  Block  Coal  Co.  128  Ind. 
340.  26  N.  E.  672;  Ottawa  v.  Macj',  20  111. 
413;  Schaefer  v.  Werling,  supra. 

Mr.  Justice  ftirKcnna  delivered  the  opin- 
ion of  the  court: 

There  is  no  question  of  the  re;{ularity  of 
the  proceedings.  The  contrjveray,  therefore, 
is  over  the  statute.  Docs  it  alTurd  due  proc- 
ess of  law!  A  review  of  it  is  n«<*suvy  to 
the  determination  of  the  que^ttiim.  It  |>ro- 
vides  that,  upon  the  petition  to  the  comniun 
cuuncil  of  tno  thirds  of  the  whole  liiie  of 
lota  bordering  on  any  stvei't,  or  alley,  con- 
si<jting  of  a  square  between  two  atreeta,  and 
if  the  council  deem  the  ini  proven  lent  neees- 
ani'y,  it  shall  declare  by  resolution  the  neci's- 
sity  therefor,  deacribing  the  work,  and  shall 
give  two  weeks'  notice  thereof  to  the  prop- 
jierty  owners  in  a,  newspaper  of  general  circU' 
lation  published  in  the  city,  atating  the  time 
and  place  when  and  whero  the  propi'rty 
owners  can  make  ulijecliuns  to  the  necessity 
of  the  improvement. 

If  the  improvemciit  lie  ordrred,  notice  is 
to  lie  given  for  the  reception  of  bids.  When 
the  improvement  has  been  made  and  i-om- 
plrted  ai'poriliuK  to  the  terms  of  tin-  C'>iilr3(.'t 
therefor 'made,  the  common  eouniil  ^h:ill[llll 
cause  a  liii:il  listiiiiatc  lo  be  mode  of  the  total 
cost  thereof  by  the  city  engineer,  and  shall 
require  him  to  report  the  full  facts,  the  to- 
cost  per  running  foot  of  the  whole  length  m' 
the  part  of  the  street  improved,  the  name 
of  each  property  owner  and  the  nunibcr  of 
front  feet  owned  by  him,  with  full  descrip- 
tion of  each  lot  or  parcel  of  ground  border- 
ing on  the  street  improved,  the  amount  due 
upon  each  lot,  which  shall  be  ascertained  and 
fixed  by  multiplying  the  average  cost  price 
per  running  foot  by  the  number  of  runnin)C 
front  feet  of  the  aeveral  lots  or  parcela  of 
ground  respectively. 

Upon  the  Sling  of  thia  report  the  council 
ia  required  to  give  notice  of  two  weeka  in 
a  newspaper  of  the  time  and  place,  when 
and  where,  a  hearing  can  be  had  before  a 
committee  appointed  by  the  council  to  con- 
sider such  reports.  The  committee  is  re- 
quired to  report  to  the  council,  recommend- 
ing the  adoption  or  alteration  of  the  report, 
and  the  council  may  adopt,  alter,  or  amend 
it  and  the  assessments  therein.  Any  person 
feeling  aggrieved  by  the  report  shall  havs 
the  right  to  appear  before  the  eouneil,  and 
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shall  be  accorded  a  hearing.  The  council  as- 
sesses against  the  several  lots  or  parcels  of 
land  the  several  amounts  which  shall  be  as- 
hcssed  for  and  on  account  of  the  improve- 
ment. 

It  is  provided  that  the  owners  of  lots  bor- 
dering on  the  street,  or  the  part  thereof  to 
l»e  improved,  shall  be  liable  to  the  city  far 
their  proportion  of  the  costs  in  the  ratio 
of  the  front  line  of  their  lots  to  the  whole 
improved  line  of  the  improvement,  and  that 
the  assessment  shall  be  upon  the  ground 
fronting  or  immediately  abutting  on  such 
improvement,  back  to  the  distance  of  150 
feet  from  such  front  line,  and  the  city  and 
contractor  shall  have  a  lien  thereon  for  the 
value  of  such  improvements. 

It  is  further  provided  that  where  the  "land 
is  subdivided  or  platt«*d,  the  land  lying  im- 
mediately upon  and  adjacent  to  the  line  of 
the  strert  and  extending  back  50  feet  shall 
be  primarily  liable  to  and  for  the  whole 
8  Ijcost  of  the  im()rovement,  *and  should  that 
prove  insulllcient  to  pay  such  cost,  then  the 
socond  parcel  and  other  parcels,  in  their  or- 
der, to  the  rear  parcel  of  said  150  feet,  shall 
hv  liable  in  their  order." 

This  statute,  as  to  abutting  property  own- 
ers, was  sustained  by  this  court,  following 
the  decisions  of  the  supreme  court  of  Indi- 
ana. Schaefer  v.  Werling,  188  U.  S.  51G,  47 
L.  ed.  570,  23  Sup.  Ct.  Rep.  441»;  Hibben  v. 
Smith,  191  U.  S.  310,  48  L.  ed.  195,  24  Sup. 
(■t.  Rep.  88.  It  was  sustained  as  to  ''back- 
lyin;;"  property  owners  in  Voris  v.  Pittsburg 
Plate  Class  Co.  163  Ind.  599,  70  N.  E.  249, 
and  upon  that  case,  as  we  have  seen,  the 
judgment  in  the  case  at  bar  is  based. 

It  will  be  observed,  by  referring  to  the 
statute,  that  property  owners  are  given  no- 
tice of  the  proposed  improvement  and  op- 
portunity to  object  to  its  necessity;  and, 
when  the  improvement  is  completed,  they 
are  also  given  notice  of  the  tiling  of  the  rc- 
)>ort  of  the  engineer,  and  an  opportunity  to 
be  heard  upon  it  before  a  committee,  which 
the  statute  requires  shall  be  appointed  to 
consider  it.  ITie  latter  notice,  the  supreme 
court,  in  Voris  v.  Pittsburg  Plate  Glass  Co., 
decided,  gives  the  common  council  complete 
jurisdiction  over  the  person  of  every  land- 
owner in  the  taxing  district  of  the  improve- 
ment, whether  the  same  abuts  on  the  im- 
provement or  not,  and  that  they  are  re- 
quired to  take  notice  that  their  real  estate 
in  the  taxing  district  will  be  subject  to  the 
lien  of  special  benefits  assessed  against  it. 
And  the  court  further  decided  that  all  such 
owners  of  real  estate  within  the  taxing  dis- 
trict, "whether  back-lying  or  abutting,  have 
the  right  to  ...  a  hearing  on  the 
question  of  special  benefits,  which  the  law 
requires  said  common  council  or  board  of 
trustees  to  adjust  so  as  to  conform  to  the 
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special  benefits  accruing  to  said  abutting 
real  estate."  The  contention,  however,  of 
the  railway  company;  is  that  in  no  stage  of 
the  proceeding  has  the  back-lying  owner  a 
hearing,  or  an  opportunity  to  be  heard,  as 
to  the  amount  to  be  assessed  against  his 
property.  As  we  have  seen,  the  opportunity 
to  be  heard  is  given  to  back-lying  owners 
as  to  other  owners,  and  the  amount  of  the 
assessment  against  the  latter  is  the  amount 
of  the  assessment  against  the  former.  This 
amount  is  definitely  fixed,  and 'measures  the[  185] 
lien  upon  the  back-lying  real  estate,  and 
the  burden  to  which  it  may  be  subjected  if 
the  abutting  property  fails  to  satisfy  the 
assessment. 

It  may  be,  however,  that  the  railway  com- 
pany means  by  its  contention  that  the 
back-lying  owner  is  given  no  opportunity  to 
be  heard  by  the  statute  on  the  amount  of 
the  assessment  against  him,  that  he  is  given 
no  opportunity  to  be  heard  on  special  bene- 
fits to  him  from  the  improvement.  This 
was  one  of  the  questions  presented  in  Voris 
V.  Pittsburg  Plate  Glass  Co.  Certain  cases 
were  cited  as  sustaining  an  affirmative  an- 
swer. The  court,  however,  replied  that  the 
question  was  not  involved  in  those  cases, 
and  what  was  said  in  on'e  of  them  (Adams 
V.  Shelbyville,  154  Ind.  467,  49  L.R.A.  797, 
77  Am.  St.  Rep.  484,  67  N.  E.  114),  to  the 
effect  that  a  law  which  makes  no  provision 
for  a  hearing  on  the  question  of  special 
benefits  was  in  violation  of  the  14th  Amend* 
ment  to  the  Constitution  of  the  United 
States,  was  clearly  obiter  dicta.  And  the 
court  decided,  toi lowing  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  324,  45  L.  ed. 
879,  21  Sup.  Ct.  Rep.  625,  and  the  cases  im- 
mediately succeeding  it,  and,  quoting  from 
Webster  v.  Fargo,  181  U.  S.  395,  45  L.  ed.  914, 
21  Sup.  Ct.  Rep.  624,  "  'that  it  is  within  the 
power  of  the  legislature  of  the  state  to 
create  special  taxing  districts,  and  to  charge 
the  cost  of  local  improvement,  in  whole  or 
in  part,  upon  the  property  in  said  district, 
either  according  to  valuation  or  superficial 
area  or  frontaj[;e  .  .  .  * "  Other  cases 
were  also  cited  sustaining  the  conclusion. 

It  will  be  observed,  therefore,  that  the  su- 
preme court  of  the  state  decided  that  a  tax- 
ing district  is  created  by  the  legislature  of 
the  property  along  the  line  of  the  improve- 
ment, and  extending  back  therefrom  150 
feet,  and  that  back-lying  property — that  is, 
property  50  feet  distant  from  the  street,  and 
within  150  feet — is  so  far  benefited  that  it 
shall  be  made  liable  if  the  abutting  50  feet 
"prove  insufficient"  to  pay  the  cost  of  the 
improvement.  In  other  words,  that  lands 
within  150  feet  of  the  improvement  are  so 
far  benefited  by  the  improvement  that  they 
may  be  made  a  taxing  district,  and  subject 
to  the  cost  of  *the  improvement.  We  think, [186] 
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under  the  cited  cases,  this  was  within  the 
power  of  the  legislature  to  provide. 

The  railway  company  also  contends  that 
the  statute  is  unconstitutional,  for  the  reason 
that  it  does  not  give  the  back-lying  proper- 
ty owner  the  equal  protection  of  the  laws. 
The  ground  of  this  contention  is  as  the  one 
just  disposed  of, — that  the  abutting  owner 
is,  and  the  back-lying  owner  is  not,  given 
an  opportunity  to  be  heard.  To  express  it 
differently,  and  as  the  counsel  express  it, 
that  a  specific  assessment  is  made  against 
the  abutting  owner,  and  he  is  given  an  op- 
portunity to  challenge  the  asbessment,  but 
the  back-lying  owner  has  an  assessment 
made  against  him  years  afterwards,  and  is 
given  no  opportunity  whatever  to  challenge 
it.  This,  as  we  have  seen,  is  a  misappre- 
hension of  the  statute.  The  amount  of  the 
assessment  is  fixed  for  both  owners  at  the 
same  time.  The  abutting  owner  is  made 
primarily  liable  for  it;  the  back-lying  own- 
er contingently  so.  He  may  never  be  called 
upon  to  pay.  Implied  in  this  contention, 
however,  though  not  expressed,  there  may 
be  the  element  of  a  hearing  upon  benefits; 
but,  if  so,  it  is  disposed  of  by  what  has  been 
said.  If  it  was  in  the  power  of  the  legisla- 
ture to  make  the  taxing  district,  as  we  have 
deci<led  that  it  was,  it  was  within  its  power 
to  classify  the  property  owners,  and  there 
is  certainly  no  discrimination  between  the 
members  of  th€f  classes. 

Judgment  affirmed. 

Mr.  Justice  Holmes  took  no  part  in  the 
decision. 


tl87l*M0BILE,  JACKSOX,  &  KANSAS  CITY 
RAILROAD  COMPANY  and  Gulf  &  Chi- 
cago Railway  Company,  PlfTs.  in  Err., 

V. 

STATE  OF  MISSISSIPPI,  Mississippi  Rail- 
road Commission,  et  al. 

(See  S.  C.  Reporter's  ed.  187-206.) 

Er.or  to  state  court  —  questions  review- 
able —  local  Inw. 

1.  Questions  whose  determination  depend^ 
upon  the  power  of  a  state  railroad  commis 
•ion,  upon   the  petition   of  certain   railway 
companies  for  the  approval  of  a  consolifla 
tion,  and  upon  the  order  of  the  commission 


made  on  the  petition,  are  local,  and  not 
Federal,  and  cannot  be  reviewed  on  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  state  court. 

States  —  power  to  reg^ulate  railroads. 

2.  Nothing  in  the  Federal  Constitution  or 
statutes  prevents  a  state  from  creating  a 
board  of  railroad  commissioners  and  pre- 
scribing their  powers,  or  from  regulating  or 
forbidding  the  consolidation  of  railroad  cor- 
porations, or  from  prescribing  the  routes 
of  railroads,  and  providing  that  parallel 
and  competing  lines  shall  so  remain. 

Error  to  state  court  —  Federal  qaestlon 
—  decision  on  non-Federal  li^rounds. 

3.  A  state  court,  by  resting  its  decision 
in  a  suit  to  require  railway  companies  to 
construct  their  railroad  through  a  specified 
county  seat,  and  to  restrain  them  from 
abandoning  a  portion  of  the  road,  upon  the 
ground  that  the  petition  by  the  railway 
companies  to  the  railroad  commission  for 
approval  of  a  consolidation,  and  its  order 
thereon,  constituted  a  binding  contract,  is 
not  using  a  mere  pretext  to  avoid  the  deter- 
mination of  the  Federal  questions  arisin;; 
in  the  case  under  the  contract  and  commerce 
clauses  of  the  Federal  Constitution,  where 
the  power  of  the  commission  and  the  effect 
of  its  order  were  necessarily  presented  by 
the  case. 

Commerce  —  state  re^alation  —  railroad 
route. 

4.  Interstate  commerce  is  not  burdenc»d  b? 

9 

requiring  railroad  companies  to  operate  a 
particular  line  which  they  selected,  or  rep- 
resented that  they  had  selected,  in  a  petition 
to  the  state  railroad  commission  for  ap- 
proval of  a  consolidation,  although  com- 
pliance may  entail  expense,  or  require  the 
exercise  of  eminent  domain. 

Error  to  state  court  —  questions  review- 
able —  local  law. 

5.  Whether     railway     companies     waive 
]  their  charter  rights  to  change   the   line  of 

a  narrow-gauge  road,  and  are  estopped  to 
revoke  such  waiver,  by  obtainiuf]^  the  con- 
sent of  the  state,  through  its  railroad  com- 
mission, to  broaden  and  standardize  that 
line  through  its  entire  length,  is  a  local, 
and  not  a  Federal,  question,  and  cannot  bo 
reviewed  on  a  writ  of  error  from  tlie  Su- 
preme Court  of  the  United  States  to  a  state 
court. 

Error    to    state    court  —  Federal    ques- 
tion —  impairing  contract  oblii^ations. 

6.  Only  when  a  judgment  of  a  state  court 
gives  effect  to  subsequent  legislation  can 
the  Federal  Supreme  Court  review,  as  pre- 
senting a  question  of  the  impairment  of 
contract  obligations,  its  decision  holding  in- 


NoTE. — As  to  right  of  Supreme  Court  of 
United  States  on  error  to  state  courts  to 
review  questions  of  local  or  general  law — se? 
note  to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  540. 

As    to   state    control    over   railroads — see 
note  to  Baltimore  &  O.  K.  Co.  v.  Maryland, 
22  L.  ed.  U.  S.  678. 
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I  As  to  error  to  state  courts  in  cases  pre- 
senting questions  of  impairment  of  contract 
obligations — see  note  to  Osborne  t.  Clark, 
51  L.  ed.  U.  S.  619. 

Necessity  of  decision  of  Federal  question 
to  sustain  writ  of  error  to  state  court — see 
note  to  Mutual  L.  Ins.  Go.  ▼.  McGrew,  63 
L.RJi.  42. 
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valid,  under  the  state  CoDstitution,  a  state 
law  which  is  alleged  to  constitute  a  con- 
tract. 

[No.  218.] 

Argued   April   29,   1908.     Decided  May    18, 

1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decree 
which,  on  a  second  appeal,  afTirnied,  with 
some  modifications,  a  decree  of  the  Chan- 
cery Court  of  Pontotoc  County,  in  that 
state,  requiring  railway  companies  to 
broaden  and  standardize  a  narrow-gauge 
road  tlirough  its  entire  length.  Ainrnied. 
See  same  case  below  on  first  appeal,  8li 
Miss.  172,  38  So.  732;  on  second  appeal, 
89  Miss.  724,  41  So.  259. 

Statement  by  Mr.  Justice  McKcnna: 
This  is  a  bill  in  equity,  brought  by  the 
state  of  Mississippi  and  the  railroad  com- 
mission of  that  state,  to  require  the  rail- 
road c<»mf)anies  to  construct  their  railroad 
through  the  councy  seat  of  Pontotoc  coun- 
ty, state  of  Mississippi,  and  to  restrain 
them  from  abandoning  a  fiortion  of  the 
narrow-gauge  railroad  formerly  operated 
by  the  (julf  &  Chicago  Railroad  Company, 
which  ran  to  the  town  of  Pontotoc. 

The  following  is  a  summary  of  tlie  bill: 
The  railroad  commission  exists  under  the 
laws  of  the  state  of  Mississippi,  and  is, 
under  the  laws,  charged  with  the  duty  ot 
sii'HTvising  railroads  and  other  common 
B8]carriers,  and  also  with  the  duty  of  'en- 
f«»reing  the  observance  of  the  laws  bv  such 
companies  and  other  carriers.  The  Gulf  & 
Chicago  Railway  Company  was  organized 
in  1003,  under  the  laws  of  Mississippi,  with 
authority  to  construct  a  railroad  from  the 
town  of  Decatur,  Mississippi,  in  a  general 
northerly  direction,  through  the  county  of 
Pontotoc,  and  through  the  state  of  Missis- 
sippi to  the  Tennessee  line.  At  the  time  of 
the  organization  of  such  railway  company 
there  was  in  existence  from  the  town  of 
Pontotoc,  Mississippi,  to  the  town  of  Mid- 
dleton,  Tennessee,  a  narrow-gauge  road, 
which  was  operated  by  the  Gulf  &  Chicago 
Railroad  Company,  a  corporation  under  the 
laws  of  Mississippi.  The  railroad  company 
was  bound  to  continue  and  preserve  intact 
throughout  its  entire  length  the  narrow- 
gauge  road,  and  the  Gulf  k  Chicago  Rail- 
way Company  and  its  lessee,  the  Mobile, 
Jackson,  &  Kansas  City  Railroad  Company, 
hereafter  called  the  Mobile  Company,  were 
in  turn  bound  to  so  continue  and  preserve 
intact  the  said  line,  "broadened  and  stand- 
ardized as  was  stipulated  in  the  articles  of 
consolidation  hereinafter  set  forth.'*  Prior 
to  the  6th  of  July,  1903,  the  Gulf  &  Chicago 
B2  li.  ed. 


Railway  Company  and  the  Gulf  &  Chicago 
Railroad  Company,  with  other  railroad  com- 
panies, were  consolidated  under  the  name  of 
the  Gulf  &  Chicago  Railway  Company, 
and  on  that  day  a  petition  was  presented 
to  the  railroad  commission,  praying  the 
approval  of  the  consolidation.  It  was  stipu- 
lated in  the  petition,  and  by  the  granting 
of  it  by  the  commission  it  was  agreed,  that 
the  consolidated  corporation  should  broaden 
and  standardize  the  narrow-gauge  road  run- 
ning from  the  town  of  Pontotoc,  "as  it 
then  existed  and  was  being  operated,"  and 
that,  when  broadened  and  standardized,  it 
should  be  a  part  of  the  main  line  of  the  Gulf 
&  Chicago  Railway  Company,  extending 
from  Decatur,  Mississippi,  to  Jackson,  Ten- 
nessee. The  petition  and  order  were  made 
part  of  the  bill.  On  or  about  the  time  of 
the  consolidation,  approved  as  aforesaid, 
the  Gulf  &  Chicago  Railway  Company  leased 
to  the  Mobile  Company  all  of  its  railroad 
property  then  constructed  and  operated,  and 
that  thereafter  to  be  constructed,  including 
the  narrow-gauge  road  from  Pontotoc  *to[18»] 
Middleton,  and  including  its  entire  pro- 
posed line  from  Decatur  to  Jackson,  and 
since  the  execution  of  the  lease  the  Mobile 
Company  has  been  in  control  and  operation 
of  the  narrow-gauge  road.  The  Gulf  & 
Chicago  Railway  Company,  in  violation  of 
the  terms  and  in  disregard  of  the  represen- 
tations contained  in  its  petition  to  the  com- 
mission, has  broadened  and  standardized 
the  narrow-gauge  road  to  a  point  one  mile 
and  a  half  from  the  end  of  the  line  in  Pon- 
totoc county,  and  is  operating  the  same. 
The  remaining  part,  which  is  the  most  im- 
portant part  of  the  road,  extending  through 
a  thickly  populated  district  in  the  principal 
portion  of  Pontotoc,  has  been  abandoned. 
It  was  a  material  consideration,  in  passing 
on  the  petition  for  consolidation,  and  the 
consolidation  would  not  have  been  approved 
but  for  the  representation  that  the  company 
would  standardize  and  broaden  the  line  ex- 
tending into  the  town. 

The  narrow-gauge  road  was  constructed 
in  1887  by  the  Gulf  &  Ship  Island  Railroad 
Company.  When  it  was  extended  into  Pon- 
totoc a  right  of  way  was  obtained  by  pur- 
chase, by  the  exercise  of  the  right  of  emi- 
nent domain  and  by  donations  by  the  com- 
munity, and  when  the  right  of  way  was 
selected  it  was  with  the  view  of  extending 
the  road  south  through  the  town.  The  town 
was  built  and  established,  and  the  town  has 
been  building  for  the  last  twenty  years, 
with  reference  to  the  line  of  railroad  then 
so  located.  The  interests  of  the  public  are 
involved  in  the  change  of  road;  the  conven- 
ience and  comfort  of  more  than  1,000  people 
are  involved;  the  change  of  road  would  dis- 
turb established  conditions,  and  practicallj 
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break  up  a  prosperous  community  for  the 
benefit  of  the  defendants  and  a  few  property 
owners  in  another  part  of  the  town,  re- 
cently added  thereto,  and  through  which  it 
Is  proposed  to  run  the  new  line  of  railroad. 
The  original  town  of  Pontotoc  is  the  county 
seat  of  Pontotoc  county,  as  fixed  by  the  leg- 
islature of  the  state,  and  §  187  of  the  Con- 
stitution of  the  state  provides  that  no  rail- 
road thereafter  constructed  in  the  state 
"shall  pass  within  3  miles  of  any  coun- 
ty seat  without  passing  through  the 
[19d]same,  and  establishing  *and  maintaining 
a  depot  therein,  unless  prevented  by  natural 
obstacles;  Provided  such  town  or  city  shall 
grant  the  right  of  way  through  its  limits 
and  sufficient  ground  for  ordinary  depot 
purposes."  The  Gulf  &,  Chicago  Railway 
Company  is  constructing  its  now  line  within 
3  miles  of  Pontotoc  without  passing  through 
the  same.  There  are  no  natural  obKtacles 
in  the  way.  The  citizens  stand  ready  to 
grant  the  right  of  way  through  the  limits 
of  the  town  and  sufliciont  grounds  for  depot 
purposes.  In  fact,  the  company  owns  a 
right  of  way  through  a  large  part  at  the 
town  and  sufficient  grounds  for  de|)ot  pur- 
poses. The  conduct  of  the  company  is  in 
violation  of  the  Constitution,  and  in  wilful 
disregard  of  the  law  and  of  tlie  order  of  the 
commission  and  the  rip^I>ts  of  the  pnblic. 

The  inadequacy  of  the  remedy  at  law  is 
alleged. 

The  injunction  prayed  was  against  the 
construction  of  the  line  of  road  proposed, 
and  to  command  the  defendant  to  broaden 
and  standardize  the  line  of  road  extending 
through  the  town  of  Pontotoc,  and  to  com- 
pel its  operation  into  the  said  county  seat 
AS  a  part  of  the  line  built  and  to  be  built 
from  Decatur,  Mississippi,  to  Jackson,  Ten- 
nessee, and  to  extend  the  said  line  on 
through  to  the  said  county  seat,  as  re- 
quired by  said  $  187  of  the  Constitution  of 
the  state  of  Mississippi,  and  as  required 
by  law  and  by  the  order  of  the  complainant, 
the  Mississippi  railroad  commission.  Gen- 
eral relief  was  also  prayed. 

The  answer  of  the  defendant  companies, 
in  addition  to  traversin^:;  the  allegations  of 
fact  of  the  bill,  alleges  t\\9  following:  Prior 
to  the  filing  of  the  petition,  seeking  the  ap- 
proval of  the  railroad  commission  of  the 
state  to  the  consolidation  of  the  railroads, 
the  officers  of  the  companies  had  caused  sur- 
veys to  be  made  through  the  town  of  Pon- 
totoc, with  the  view  to  best  serve  the  inter- 
est of  the  people  of  that  community  in  the 
location  of  the  line  of  railroad  and  the  es- 
tablishing of  its  depot  in  the  town,  and  it 
became  apparent  that  it  would  be  impossible 
to  utilize  that  portion  of  the  narrow-gauge 
line  extending  north  about  one  mile  from  the 
[191]depot.  This  was  submitted  to  the  *people 
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of  the  town  prior  to  the  application  for  con- 
solidation, in  a  meeting  called  for  that  pur- 
pose, and,  by  an  overwhelming  majority,  the 
position  taken  by  the  officers  of  the  com  pa- 
nies  was  acquiesced  in  and  approved^  Before 
the  filing  of  the  bill  the  companies  had  In 
cated  and  constructed  their  line  as  proposed 
at  such  public  meeting,  had  purelir*  *  1  n 
depot  site,  and  erected  a  handsome  an  1  c(  ni- 
modious  depot  on  the  site,  into  which  it  i^ 
now  operating  a  standard-gauge  road.  .And 
all  of  this  done  before  the  filing  of  lit.' 
bill. 

The.  railroad  commission  made  an  order 
in  the  month  of  June.  1904,  requiring  the 
companies  to  build  a  depot  on  that  part  of 
the  line  of  the  narrow-gauge  road  sinci* 
abandoned,  and  upon  the  old  site  of  the 
depot  used  by  that  road,  and  outside  of  the 
original  town  of  Pontotoc,  tlie  enforcement 
of  which  was  enjoined  liy  the  I'nited  States 
circuit  court  for  the  southern  district  of 
Mississippi,  which  suit  is  now  pending.  Tlie 
commission  is  still  insisting  upon  the  order 
ond  resisting  the  efl'orts  of  the  Cfwipanies 
to  enjoin  its  enforcement.  Sneh  order,  it 
is  alleged,  is  inconsistent  with  the  bill  in 
this  case. 

The  line  of  road  now  being  eon'jtruoteU 
by  the  Gulf  &  Chicago  Railway  r'<»mpany 
from  Decatur  tc  Jackson  is  being  construct- 
ed upon  a  different  scheme  of  prudes  from 
that  upon  which  the  narrow-gau,<;e  line  was 
constructed,  and  necessarily  adopted  to  en 
able  the  company'  to  transact  its  business 
with  the  least  expense,  and  with  the  view 
of  enabling  it  to  successfully  meet  the  com- 
petition of  other  lines.  If  the  grades  of  the 
narrow-gauge  road  had  been  adopted  it 
would  have  been  proctieally  im{)o<isible  for 
the  railway  company  to  operote  success- 
fully, because  of  the  heavy  grades,  and 
would  have  caused  an  additional  cost  of 
construction  of  J^flO,0()0:  would  have  length- 
ened the  road,  increased  the  fixed  charges 
of  maintaining  the  property,  increased  the 
cost  of  operation,  and  the  cost  to  the  com- 
pany of  transacting  all  interstate  commerce 
business  from  Mobile,  Alabama,  to  Tennessee. 

By  amendments  sub'tequently  made  to  the 
answer  it  was  alleged  that  when  the  con- 
solidation of  the  companies  was  had  *itwas[ltt. 
the  purpose  (which  was  well  known  to  the 
railroad  commission)  of  making  the  consoli- 
dated company  a  through  trunk  line  of  rail* 
road  for  interstate  commerce  and  the  trans- 
mission of  the  mails,  and  that  one  of  the 
vital  objects  to  be  attained  was  to  shorten 
the  line  in  every  way  possible.  It  is  farther 
alleged  that  a  refusal  to  permit  the  execu- 
tion of  such  purpose  "will  impose  unneces- 
sary and  unreasonable  burdens  upon  the 
interstate  commerce,  and  will  violate  in 
letter  and  spirit  {  8,  article  1,  of  the  Con- 
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fltitution  of  the  Unit^'d  States.  And  it  is 
alleged  that  the  southern  end  of  the  old 
narrow-gauge  road  line  runs  into  deep  hol- 
lows and  ends  in  a  cluster  of  hig  hills, 
which,  to  cut  through,  would  cause  great 
expense  and  entail  long  delay;  that  the  line 
would  thereby  be  lengthened,  and  it  would 
he  hampered  and  prevented  from  doing  an 
interstate  business  in  successful  competition 
with  other  lines." 

The  case,  on  the  petition  of  the  railroads, 
^as  removed  to  the  circuit  court  of  the 
United  States  for  the  eastern  division  of  the 
northern  district  of  Mississippi,  and  was 
subsequently  remanded  to  the  state  court 
on  motion  of  the  defendants  in  error. 

A  temporary  injunction  was  granted,  en- 
joining and  commanding  the  Mobile  Com- 
pany and  the  Gulf  ft  Chicago  Railway  Com- 
pany to  "absolutely  refrain  from  construct- 
ing and  operating  a  certain  line  of  rail- 
road from  Decatur,  Mississippi,  to  Middle- 
ton,  Tennessee,  or  any  other  line  of  railroad 
from  any  point  whatsoever  to  any  other 
point  passing  within  3  miles  of  the  county 
seat  of  Pontotoc  county,  Mississippi,  as 
the  said  count}'  seat  was  originally  laid  out, 
marked,  and  established,  without  passing 
through   the   said  county  seat." 

Upon  motion  of  the  companies,  and  after 
proofs  submitted,  a  decree  was  entered,  dis- 
solving the  injunction,  the  decree  reciting 
that  all  of  the  relief  prayed  for  by  the  bill 
could  be  obtained  by  a  mandatory  injunc- 
tion if  the  allegations  of  the  bill  should  be 
sustained  ui)on  the  final  hearing;  and  fur- 
ther reciting  that  "the  public  interests  of 
the  county  north  and  south  of  the  town 
of  Pontotoc,  along  the  line  of  said  railroad, 
9S]a8  well  as  the 'interests  of  the  railroad,  will 
suffer  by  reason  of  the  continuance  of  the 
temporary  injunction.*'  All  oHier  questions 
were  reserved  until  the  final  hearing. 

The  supreme  court  of  the  state  reversed 
the  decree,  reinstated  the  injunction,  and 
remanded  the  case  to  the  chancery  court.  8C 
Miss.  172,  38  So.  732. 

After  a  trial  upon  the  merits,  the  chan- 
cery court  entered  a  decree,  making  the  in- 
junction perpetual.  The  decree  was  af- 
firmed by  the  supreme  court.  89  Miss.  724, 
41  So.  259.  Other  facts  will  appear  in  the 
opinion. 

Mr.  Wllltam  Hepburn  Rnsscll  argued 
the  cause  and  filed  a  brief  for  plaintiffs  in 
error: 

This  court  has  jurisdiction  to  review  the 
decision  of  the  supreme  court  of  Mississippi 
In  this  case,  because  the  record  clearly  shows 
claims  of  constitutional  rights  under  the 
Constitution  of  the  United  States,  expressly 
made  by  the  plaintiffs  in  error  to  the  court 
below,  any  one  of  which,  if  sustained,  would 
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have  required  the  supreme  court  of  Missis- 
sippi to  reverse  the  decree  of  the  chancery 
court  of  Pontotoc  county  in  this  case. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U. 
S.  561,  60  L.  ed.  596,  26  Sup.  Ct.  Rep.  341; 
Grand  Rapids  &  I.  R.  Co.  v.  Osbom,  193  U. 
S.  17,  48  L.  ed.  598,  24  Sup.  Ct.  Rep.  310; 
Bridge  Proprs.  v.  Hoboken  Land  &  Improv. 
Co.  1  Wall.  116,  142,  17  L.  ed.  571,  575; 
Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  180  U. 
8.  1,  15,  45  L.  ed.  395,  404,  21  Sup.  Ct.  Rep. 
240;  Illinois  C.  R.  Co.  v.  Adams,  180  U.  S. 
28,-  46  L.  ed.  410,  21  Sup.  Ct.  Rep.  251; 
Otis  Co.  T.  Ludlow  Mfg.  Co.  201  U.  S.  140, 
160,  60  L.  ed.  696,  704,  26  Sup.  Ct.  Rep. 
353. 

Tlie  original  bill  of  complaint  filed  by  the 
defendants  in  error  in  the  chancery  court  of 
Pontotoc  county,  and  the  amended  answer 
filed  to  said  bill  by  the  plaintiffs  in  error, 
cleary  set  up  questions  of  constitutional 
rights  arising  under  the  Constitution  of  the 
United  States,  and  therefore  this  court  has 
jurisdiction  to  review  the  decision  of  the 
supreme  court  of  Mississippi,  even  though 
the  latter  court  in  its  opinion  failed  to  rec- 
ognize the  existence  of  the  Federal  rights 
claimed,  and  sought  to  rest  the  decision  of 
the  case  on  some  ground  of  general  or  local 
law.  Such  a  decision  necessarily  has  the 
same  effect  as  if  the  claim  of  Federal  right 
or  immunity  had  been  expressly  denied. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U. 
S.  561,  580,  581,  60  L.  ed.  696,  604,  605,  20 
Sup.  Ct.  Rep.  341;  Bridge  Proprs.  v.  Ho- 
boken Land  &  Improv.  Co.  supra. 

The  railroad  commission  of  the  state  of 
Mississippi  is  a  mere  administrative  agency 
of  the  state. 

Mississippi  R.  Commission  v.  Illinois  C. 
R.  Co.  203  U.  S.  335,  841,  61  L.  ed.  209,  213, 
27  Sup.  Ct.  Rep.  90. 

The  commission  has  no  powers  beyond 
those  given  it  by  statute,  and  is  strictly 
limited  in  its  exercise  of  power  by  the  laws 
creating  it. 

Railroad  Comrs.  v.  Oregon  R.  k  Nav.  R. 
Co.  17  Or.  65,  2  L.R.A.  195,  19  Pac.  702; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Stote,  137 
Ala.  439,  34  So.  401. 

The  orders  of  railroad  commissioners  are 
not  contracts. 

New  Haven  &  N.  R.  Co.  v.  Hamersley, 
104  U.  S.  1,  26  L.  ed.  629. 

Hence  the  order  of  the  state  railroad  com- 
mission of  Mississippi,  permitting  the  con- 
solidation of  the  narrow-gauge  line  with  the 
Gulf  k  Chicago  Railway  Company,  was  not 
a  contract.  That  such  order  might  be  re- 
voked it  obtained  upon  false  representations 
or  for  improper  purposes  is  possible,  but  the 
order  itself  cannot  be  transmuted  into  a 
contract,  and  the  contract  enforced  by  con- 
fiscating the  property  of  the  plaintiffs  in 
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error,  and  upon  the  mere  opinion  of  the 
supreme  court  of  Mi«si.ssippi  that  such  order 
is  a  contract  requiring  the  Gulf  &,  Chicago 
Railway  Company  to  abandon  its  line  of 
railway  as  legally  located  through  the  town 
of  Pontotoc,  and  to  acquire  new  rights  of 
way.  ana  build  a  new  line  of  railway  along 
a  difTerent  route.  This  is  not  due  process 
of  law,  but  is  a  denial  of  the  equal  protec- 
,tion  of  the  laws.  Surely,  confiscation  is  not 
control,  and  robbery  is  not  regulation. 

The  provisions  of  the  14th  Amendment 
refer  to  all  the  instrumentalities  of  Ihe 
state. — to  its  legislative,  executive,  and  ju- 
dicial authorities. 

Blake  v.  McClung,  172  U.  S.  239,  260,  43 
L.  ed.  432,  440,  19  Sup.  Ct.  Rep.  165;  Ex 
parte  Virginia,  100  U.  S.  339,  25  L.  ed. 
676;  Scott  v.  McNeal,  154  U.  S.  34,  45,  38 
L.  ed.  896,  901,  14  Sup.  Ct.  Rep.  1108; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  234.  235,  41  L.  ed.  970,  983,  984, 
17  Sup.  Ct.  Rep.  581. 

The  Stegall  bill  was  and  is  in  limitation 
and  qualification  of  the  laws  conferring  au- 
thority and  jurisdiction  upon  the  railroad 
commission  of  the  state  of  Mississippi,  and 
was  and  is  a  contract  between  the  state  of 
Mississippi  and  the  plaintiff  in  error, — the 
Gulf  &.  Chicago  Railway  Company,  and  was 
and  is  a  grant  of  franchises  and  contract 
rijjhts  for  a  sufUcient  consideration  to  the 
said  plaintiff  in  error;  and  under  said 
legislative  contract  the  judgment  and  de- 
cree of  the  supreme  court  of  Mississippi  in 
this  case  is  erroneous  and  should  be  re- 
verse<l. 

Douglass  V.  Pike  County,  101  U.  S.  677, 
686.  687.  25  L.  ed.  968,  971,  972;  Edwards 
V.  Kearzey,  96  U.  S.  595,  24  L.  ed.  793. 

All  the  decisions  in  this  court  are  con- 
sistent with  tlie  principle  that  no  state  court 
decision  affecting  the  validity  of  a  contract, 
made  after  the  contract  was  entered  into,  is 
conclusive  upon  the  Federal  courts. 

Gelpcke  v.  Dubuque,  1  Wall.  175,  206, 
207,  17  L.  ed.  520,  525,  626;  Rowan  v.  Run- 
nels, 5  How.  134,  139,  12  L.  ed.  85,  87; 
Olcott  V.  Fond  du  Lac  County,  16  Wall.  678, 
682,  21  L.  ed.  382. 

Besides,  the  question  whether  a  general 
law  could  be  made  applicable  to  the  subject- 
matter  of  this  special  act  was  a  matter  for 
legislative,  not  judicial,  determination. 

Guthrie  Nat.  Bank  v.  Guthrie,  173  U. 
S.  528,  533,  43  L.  ed.  796,  798,  19  Sup.  Ct. 
Kep.  513. 

ilic  decrees  of  the  Mississippi  courts  here 
complained  of  will  compel  the  plaintiffs  in 
error  to  acquire  new  rights  of  way,  either 
by  purchase  or  by  the  exercise  of  the  right 
of  eminent  domain;  will  materially  increase 
the  length  of  their  line  through  the  town  of 
Pontotoc;  cause  an  increase  of  curvature 
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and  grades  upon  the  line,  making  it  iniprae- 
ticable  to  operate  trains  as  at  present 
through  such  town,  except  by  the  use  of  an 
additional  or  "pusher"  locomotive;  and  will 
thus  greatly  hamper,  burden,  and  perma- 
nently oppress  plaintiffs  in  error  in  the  op- 
eration of  their  through  trains  and  in  the 
carriage  of  interstate  freight,  passengers, 
and  traffic.  This  is  an  interference  with 
interstate  commerce. 

Mississippi  R.  Commission  v.  Illinois  C. 
R.  Co.  203  U.  S.  335,  61  L.  ed.  209,  27 
Sup.  Ct.  Rep.  90;  Illinois  C.  R.  Co.  v.  Illi- 
nois, 163  U.  S.  142,  41  L.  ed.  107,  16  Sup. 
Ct.  Rep.  1096;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Illinois,  177  U.  S.  614,  522,  44  L. 
ed.  868,  871,  20  Sup.  Ct.  Rep.  722. 

The  case  is  not  different  in  principle  from 
the  case  of  New  Haven  &  N.  R.  Co.  v.  Haro- 
ersley,  104  U.  S.  1,  26  L.  ed.  629. 

Messrs.  Hannis  Taylor  and  Robert  V. 
Fletcher  argued  the  cause  and  filed  a  brief 
for  defendants  in  error: 

This  court  will  not  notice  a  Federal  ques- 
tion not  relied  upon  in  the  state  court,  but 
mentioned  for  the  first  time  after  final  judg- 
ment in  the  state  court. 

Montana  ex  rel.  Haire  v.  Rice,  204  U. 
S.  291,  61  L.  ed.  490,  27  Sup.  Ct.  Rep.  281. 
See  also  Corkran  Oil  &,  Development  Co.  v. 
Amaudet,  199  U.  S.  182,  60  L.  ed.  143,  26 
Sup.  Ct.  Rep.  41 ;  Dewey  v.  Dea  Moines,  173 
U.  S.  193,  43  L.  ed.  665,  19  Sup.  Ct.  Rep. 
379;  Osborne  v.  Clark,  204  U.  S.  565,  61 
L.  ed.  619,  27  Sup.  Ct.  Rep.  319. 

Since  the  supreme  court  of  Mississippi 
has  declined  to  consider  the  assignment  of 
error  based  on  the  contract  clause,  solely 
upon  the  ground  that  it  was  not  relied  on  in 
the  chancery  court,  this  court  will  respect 
the  rules  of  practice  in  vogue  in  the  state 
of  Mississippi,  and  will  hold  with  the  Mis- 
sissippi court  that  the  point  was  raised  too 
late. 

Cox  V.  Texas,  202  U.  S.  446,  60  L.  ed. 
1099,  26  Sup.  Ct.  Rep.  671;  Chicago,  I.  ft 
L.  R.  Co.  v.  McGuire,  196  U.  S.  128,  49  L. 
ed.  413,  25  Sup.  Ct.  Rep.  200;  Jacobi  v. 
Alabama,  187  U.  S.  133,  47  L.  ed.  106,  23 
Sup.  Ct.  Rep.  48;  Eastern  Bldg.  &  L.  Asso. 
V.  Welling,  181  U.  S.  47,  46  L.  ed.  739,  21 
Sup.  Ct.  Rep.  631. 

But  if  this  is  a  mistake,  it  is  well  settled 
that  the  prohibition  of  the  Federal  Consti- 
tution extends  to  such  judgments  only  as 
give  effect  to  statutes. 

New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  338,  46  L.  ed.  937,  22  Sup.  Ct 
Rep.  691;  Bacon  v.  Texas,  163  U.  S.  207, 
41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1023;  Wi- 
nona &  St.  P.  R.  Co.  V.  Plain  view,  143  U. 
S.  371,  36  L.  ed.  191,  12  Sup.  Ct.  Rep.  530. 

If  the  judgment  rests  on  two  grounds,  one 
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involving  a  Federal  question,  and  the  other 
not  involving  it;  or  if  it  does  not  appear 
on  which  of  two  grounds  the  judgment  was 
based,  and  the  ground  independent  of  a  Fed- 
eral question  is  sufficient  in  itself  to  sus 
tain  it, — this  court  will  not  take  jurisdic- 
tion. 

Dibble  v.  Bellingham  Bay  Land  Co.  163  U. 
S.  0.1.  41  L.  ed.  72,  16  Sup.  Ct.  Rep.  930; 
Kliii'^i^r  v.  Missouri,  13  Wall.  257,  20  L. 
ed.  635;  Johnson  v.  Risk,  137  U.  S.  300, 
34  L.  ed.  683,  11  Sup.  Ct.  Rep.  111. 

Especially  will  this  court  decline  to  in- 
terfere when  the  sole  question  is  as  to 
whether  a  party  has  been  given  or  refused 
the  benefit  of  the  law  of  estoppel,  since 
that  involves  no  Federal  question. 

Weyerhaueser  v.  Minnesota,  176  U.  S. 
SoO.  44  L.  ed.  683,  20  Sup.  Ct.  Rep.  485. 

A  decision  by  a  state  court  that  a  cor- 
poration is  estopped  by  the  action  of  itn 
board  of  directors  to  set  up  the  invalidity 
of  a  statute,  even  if  it  is  unconstitutional, 
cannot  be  reviewed  on  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
the  state  court,  since  the  non-Federal  ground 
is  broad  enough  to  support  the  judgment. 

Hrtle  V.  Lewis,  181  U.  S.  473,  46  L.  ed. 
0.5ft.  21  Sup.  Ct.  Rep.  677.  See  also  Eustis 
V.  Bolles.  150  U.  S.  361.  37  L.  ed.  1111,  14 
Sup.  Ct.  Rep.  131. 

So.  conceding  that  the  judgment  interferes 
with  interstate  commerce,  or  impairs  the 
obli»ation  of  a  contract,  or  violates  the  14th 
Amendment,  this  court  can  grant  no  relief, 
sin«t»  plaintiffs  in  error  have  estopped  them- 
polves  to  plead  any  of  these  defenses  to  es- 
ca|N'  from  the  consequences  of  their  solemn 
a;»reement. 

i:i«M'tric  Co.  V.  Dow.  166  U.  S.  489,  41 
L.  ed.  1088.  17  Sup.  Ct.  Rep.  645;  Clay  v. 
Smith.  3  Pet.  411,  7  L.  ed.  723;  Beaupre 
V.  .Voyes,  138  V.  S.  397.  34  L.  ed.  991,  11 
Sup.  Ct.  Rep.  296;  Eustis  v.  Bolles,  supra; 
Luther  v.  Borden.  7  How.  40.  12  L.  ed.  698; 
Burlier  v.  Cheshire  R.  Co.  125  U.  S.  555,  31 
L.  ed.  705,  8  Sup.  Ct.  Rep.  974:  Pittsburgh, 
C.  C.  &  St.  L.  R.  (  o.  v.  Backus,  164  U.  S. 
421,  38  L.  ed.  1031,  14  Sup.  Ct.  Rep.  1114; 
McElvaine  v.  Brush,  142  V.  S.  155,  35  L. 
ed.  971,  12  Sup.  Ct.  Rep.  156;  Miller  v. 
Swann  (Miller  v.  Anderson)  150  U.  S.  132, 
37  L.  ed.  1028,  14  Sup.  Ct.  Rep.  52. 

The  commerce  clause  of  the  Federal  Con- 
stitution cannot  be  applied  to  the  question 
of  the  location  of  a  line  of  railway. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
169  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  289 ;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illi- 
nois, 118  U.  a  557,  30  L.  ed.  244,  1  Inters. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Wiscon- 
sin. M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  8. 
287,  46  L.  ed.  194,  21  Sup.  Ct  Rep.  116. 
£2  Ii.  ed. 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  defendant  railroad  companies,  in 
their  motion  to  dissolve  the  temporary  in- 
junction, urged  as  grounds  thereof,  among 
others,  that  the  injunction  imposed  a  direct 
and  unnecessary  burden  upon,  and  was  an 
interference  with,  interstate  commerce,  and 
an  interference  with  the  carrjinjr  of  United 
States  mail.  To  those  grounds  the  court 
did  not  apparently  respond,  and  the  supreme 
court  did  not  refer  to  them  in  either  of  its 
opinions. 

Counter  contentions  are  urged.  Plain- 
tiffs in  error  contend  that  the  Federal  ques- 
tions set  up  by  them  were  evaded.  Defend- 
ants in  error  contend  that  such  questions 
were  not  involved  and  are  not  now  present- 
ed for  consideration. 

The  opinion  of  the  supreme  court  on  the 
^?8t  appeal  was  very  elaborate,  and  we  can 
only  give  a  brief  summary  of  the  proposi- 
tions decided.  The  court  gives  a  summary 
of  the  facts  of  the  bill,  the  averments  of 
the  petition  to  the  commission,  and  the 
terms  of  its  order,  and  says  that,  "waiving 
minor  considerations  not  sufficiently  devel- 
oped by  the  proof,"  and  '* passing  at  once 
to  the  very  heart  of  the  matter,"  the  case 
divided  into  two  main  branches: 

"1.  What  is  the  true  interpretation  to  be 
given  §  187  of  our  Constitution,  and  has  it 
any  application  to  the  facts  of  this  litiga* 
tion  ?  2.  What  are  the  !  ^'ral  rights  of  the 
citizens  of  the  town  of  I'tmtotoc  and  the 
duties  of  the  appellees  as  to  the  narrow- 
gauge  road  which  was  in  use  and  active 
operation  before  and  at  the  consolidation 
hereinbefore  referred  to  and  at  the  date  of 
the  leasing  of  its  property  by  one  appellee 
to  the  other  ?" 

*Under  the  first  branch  the  court  decided  [198] 
that  appellants  (defendants  in  error  here) 
could,  under  the  facts  of  the  record,  be 
"afforded  no  relief  by  the  language  or  in- 
tendment of  i  187  of  the  Constitution.* 
This  branch  of  the  case,  therefore,  needs  no 
further  consideration. 

As  elements  in  the  discussion  and  decision 
of  the  second  branch  of  the  case,  the  court 
said  that  had  there  been  no  consolidation 
between  the  Gulf  &  Chicago  Railroad  (Com- 
pany and  the  Gulf  A  Chicago  Railway  Com- 
pany, and  the  latter  company  had  construct- 
ed its  road  over  the  route  and  in  the  direc- 
tion specified  in  its  application  for  incorpo- 
ration',  it  would  inevitably  have  been  a  par- 
allel and  competing  line  with  the  narrow- 
gauge  line  then  in  existence,  and  the  con- 
solidation of  the  roads  would  not  have  been 
permitted.  "More  than  this,"  it  was  said, 
"an  express  grant  of  power  by  the  legis- 
lature for  the  two  companies  to  consolidate 
.  •  •  would  have  been  void,  as  being  in 
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contravention  of  the  general  statutory  in- 
hibition against  consolidation  or  purchase 
of  competing  lines  of  railroads,  which  can- 
not, without  violating  §  87  of  the  Constitu- 
tion [of  the  state],  be  suspended  *for  the  ben- 
efit of  any  individual  or  private  corpora- 
tion or  association.'  **  And  to  sustain  this 
proposition  Yazoo  &  M.  Valley  R.  Co.  v. 
Southern  R.  Co.  83  Miss.  746,  36  So.  74. 
was  cited.  It  was  deduced  from  §  3587 
of  the  Code  of  the  state  of  1892,  that  the 
statement  in  the  petition  that  the  roads 
were  "in  no  way  parallel  or  competing 
lines"  were  statements  of  jurisdictional 
facts,  "upon  the  existence  of  which  depend- 
ed the  power  of  the' corporations  to  consoli- 
date." And  following  Lusby  v.  Kansas  City, 
M.  &  B.  R.  Co.  73  Miss.  364,  36  L.R.A. 
510,  19  So.  239,  the  court  held  that  the  Gulf 
&  Chicago  Railroad  Company  was  without 
power  to  abandon  or  relocate  any  portion  of 
its  line,  "except  on  the  score  of  'imperious 
necessity.* "  An  exception,  it  was  said,  not 
suggested  by  the  facts  of  this  record.  These 
restraints  and  duties,  it  was  further  said, 
came  to  the  consolidated  corporation. 

On  the  return  of  the  case  to  the  chancery 
court,  and  after  a  hearing  on  the  merits, 
[199] that  court  entered  a  decr'^e  making  the  *in- 
j  unction  perpetual.  The  decree  recited  that 
the  court  found  "as  a  fact"  that  a  valid 
contract  existed  between  the  Gulf  &  Chicago 
Railroad  Company  and  the  citizens  of  Pon- 
totoc, which  provided  that  the  line  of  the 
railway  of  the  company  should  be  estab- 
lished and  maintained  where  the  same  was 
established  and  maintained  before  the  con- 
solidation of  that  company  with  the  other 
companies,  and  that  the  town  had  not  given 
its  assent  to  the  abandonment  of  that  line. 
The  court  further  found  "that  no  natural 
obstacles  or  imperious  necessity  prevents 
the  said  defendant  companies  from  broaden- 
ing and  standardizing"  the  narrow-gauge 
road  "and  making  it  a  part  of  the  main  line 
of  the  proposed  railroad,  and  no  such  ob- 
stacles or  necessity  exist  to  prevent  the 
said  companies  from  extending  their  said 
line  from  the  southern  terminus  of  the  said 
original  line  .  .  .  and  that  the  allega- 
tions of  the  bill  have  been  sustained  by  the 
proof,  and  that  the  complainants  are  en- 
titled to  the  relief  prayed  for."  The  su- 
preme court  affirmed  the  decree  of  the  chan- 
cery court,  repeating,  with  some  modifica- 
tions, the  principles  which  it  expressed  on 
the  first  appeal  of  the  case.  It  said  that  in 
a  former  opinion  the  court  expressly  held 
that  "the  consolidation  was  conditioned  up- 
on the  broadening  and  standardizing  the 
then -existing  narrow-gauge  railroad,  and 
make  it  a  part  of  the  main  line  of  railroad 
operated  by  the  consolif^ated  corporation.'' 
And  it  was  alone,  it  wai  further  said,  upon 
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the  compliance  with  those  conditions,  that 
the  railroad  commission  consented  to  tht 
consolidation,  and  without  which  the  com- 
mission would  have  had  no  power  to  author- 
ize the  consolidation,  and  without  which  the 
consolidation  would  not  liavc  been  effected. 
So  insistent  was  the  condition,  the  court 
held,  in  view  of  the  fact  that  the  roads 
would  otherwise  be  parallel  and  comi>cting 
roads,  that  the  legislature  could  nut  re- 
lieve from  it  without  violating  §  87  of  the 
Constitution  of  the  state. 

The  court  expressed  the  law  of  the  state 
to  be  that  parallel  and  competing  roads 
could  not  consolidate,  and  that  other  roads 
could  only  consolidate  with  the  consent  of 
the  railroad  commission.  And  it  was  also 
said  that  the  roads,  recognizing  *the  law,[S66 
stated  in  their  petition  to  the  commii^sion 
"that  the  railroads  were  'in  no  way  ]>ar- 
allel  or  competing  lines,'  and  expressly 
pledged  themselves  to  broaden  and  standard- 
ize the  then-existing  narrow-gauge  railroad, 
and  to  make  it  a  part  of  the  main  line  oper- 
ated by  the  consolidated  corporation.  .  .  . 
And  it  is  upon  this  ground,  and  this  ground 
alone,  that  we  now  hold  that  the  decree  of 
the  chancellor  should  be  affirmed."  The 
court  took  pains  to  repeat  this  limitation. 
And,  excluding  other  questions,  the  tMnirt 
said  that  it  had  nothing  to  do  with  the 
location  of  the  depot,  and  that  it  dealt 
alone  with  the  "obligation  entered  into" 
by  the  companies  with  the  commission; 
"that  only,'*  to  quote  the  words  of  the  court, 
"is  the  core  of  this  contention,  and  that, 
and  that  precisely ^  is  what  we  deal  with  and 
decide  in  this  case;  to  wit,  that  these  ap- 
pellants [plaintiffs  in  error  here]  are  bound 
by  their  solemn  obligation,  deliberately  en- 
tered into,  as  stated  above,  to  broaden  and 
standardize  the  narrow-gauge  railroad  and 
to  make  it  a  part  of  the  main  line." 

We  have  made  these  full  quotations  from 
the  opinions  and  decrees  of  the  state  courts 
to  clearly  show  what  facts  were  found  and 
what  principles  of  law  laid  down,  that  we 
might  estimate  the  Federal  questions  which 
it  is  contended  are  involved  in  the  case. 
We  have  seen  that  the  Federal  grounds  in- 
voked in  the  motion  to  dissolve  the  tem- 
porary injunction  were  that  the  injunction 
imposed  a  direct  and  unnecessary  burden 
upon,  and  was  an  interference  with,  inter- 
state commerce,  and  was  an  interference 
with  the  carrying  of  the  United  States  mails. 
In  the  amended  answer  the  same  grounds 
were  repeated  with  more  circumstantiality, 
and  S  8,  article  1,  of  the  Constitution  of  the 
United  States,  was  invoked. 

The    same   grounds    were    practically    re- 
peated in  the  assignment  of  errors  on  the 
appeal  to  the  supreme  court  of  the  state, 
'  and,  in  addition,  the  provision  of  |  10,  arti- 
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cle  1,  which  prohibits  any  state  from  im- 
pairing the  obligation  of  a  contract,  was 
invoked  on  the  ground  that  the  decree  of 
the  chancery  court  impaired  "the  obli;jation 

01]of  the  contract  right  'to  change  the  location 
of  the  narrow-gauge  road,  embodied  in  §  8 
of  the  charter  of  the  Ripley  Railroad,  and  in 
the  articles  of  organization  of  the  Gulf  & 
Chicago   Railroad    Company." 

In  the  assignments  of  error  in  this  court 
the  plaintiffs  in  error  have,  for  the  first 
time,  invoked  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  To. sus- 
tain this  assignment  it  is  contended  that 
the  supreme  court  of  the  state,  by  directing 
the  consolidated  company  "to  operate  the 
spur  track  as  soon  as  completed,  connecting 
the  main  line  on  the  north  with  the  town  of 
Pontotoc,"  deprives  plaintiffs  in  error  of 
their  property  without  due  process  of  law. 
And  a  like  result  is  produced,  it  is  also  con- 
tended, by  the  decision  of  the  court  holding 
the  "Stegall  bill,"  so  en  lied,  to  be  invalid. 
The  latter  ground  wiP.  be  referred  to  here- 
after. Of  the  other,  it  is  said,  it  arose  for 
the  first  time  upon  the  decree  and  opinion 
of  the  supreme  court,  as  it  is  further  said 
that  the  decree  of  the  chancery  court  did 
not  deny  the  rights  of  the  companies  un- 
der the  14th  Amendment.  It  is  difficult  to 
appreciate  the  contention.  The  decree  of 
the  chancery  court  recited,  among  other 
things,  that  no  natural  obstacles  existed  to 
prevent  the  companies  from  extending  their 
line  "from  the  southern  terminus"  of  the 
original  line,  and  enjoined  the  companies 
from  building  and  operating  any  line  that 
"did  not  include  or  comprise  the  original 
line  of  the  Gulf  &  Chicago  Railroad  Com- 
pany, as  originally  constructed  and  main- 
tained," required  them  to  broaden  and  stand- 
ardize the  entire  line  of  the  original  nar- 
row-gauge railroad,  and  to  construct  their 
line  of  railway  in  such  a  way  as  to  include 
as  part  of  the  main  line  "all  of  the  line  of 
the  narrow-gauge  line."  And  it  was  com- 
manded that  the  work  commence  within 
thirty  days  and  be  finished  within  sixty 
days.  The  supreme  court,  in  its  opinion, 
said:  "In  view  of  the  various  interests 
here  involved,  we  direct  the  appellant  to 
operate  the  spur  track  as  soon  as  completed, 
connecting  the  main  line  on  the  north  with 
the  town  of  Pontotoc."  The  court  there- 
fore accepted  and  approved  what  was  al- 
ready done,  and  modified  the  decree  of  the 

US] chancery  court  in  the  interest  of  *the  com- 
panies. And  it  besides  extended  the  time 
for  compliance  with  the  decree  from  sixty 
days  to  six  months.  But  aside  from  this, 
all  of  the  contentions  of  the  companies  (ex- 
cept tliat  based  on  the  "Stegall  bill,''  which 
will  be  presently  considered)  depend  upon 
the  power  of  the  commission,  the  petition 
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of  the  companies,  and  the  order  of  the  com- 
nns.sion  upon  the  petition.  And  these,  we 
think,  were  all  local  questions  the  deci- 
sion of  winch  we  have  no  power  to  review. 
There  is  nothing  in  the  statutes  or  Consti- 
tution of  the  Tnited  States  which  prevents 
a  state  from  ereating  a  board  of  railroad 
commissioners,  and  what  powers  the  board 
shall  have  will  depend  upon  the  law  cr«'at- 
ing  them,  of  which  the  courts  of  tho  state 
are  the  absolute  interpreters.  Whether  cor- 
porations shall  remain  separate  or  be  per- 
mitted to  consolidate  is  a  matter  of  state 
regulation  and  provision.  It  is  competent 
also  for  a  state  to  prescribe  the  route  of 
the  railroad  it  creates,  and  to  provide  that 
parallel  and  competing  lines  shall  remain 
so.  And  this  power  was  exercised  by  the 
state  of  Mississippi.  It  is  not  exactly 
clear  whether  this  is  disputed  by  the  com- 
panies. It  is,  however,  contended  that  the 
commission  is  a  mere  administrative  agency, 
and  that  its  only  real  power  or  duty  in 
the  matter  of  consenting  to  consolidations 
is  to  determine  that  such  consolidations  are 
not  of  parallel  or  competing  roads,  and  that 
the  commission  has  nothing  whatever  to  do 
with  the  terms  of  the  consolidation.  Am! 
it  is  further  contended  that  there  was  mi 
agreement  or  contract  of  any  kind  l)et\vi'»»n 
the  companies  and  the  commission,  that  the 
order  of  the  commission  was  "merely  an 
official  finding  that  the  two  roads  came 
within  the  necessary  statutory  require- 
ments," and  that  the  attempt  of  the  su- 
preme court  to  base  its  decision  and  decree 
upon  the  ground  that  the  petition  and  order 
constituted  a  contract  binding  upon  the 
plaintiffs  in  error  was  a  "mere  pretext, 
intended  to  avoid  the  determination  of  the 
Federal  questions  arising  in  the  case,  and 
to  place  its  decision  on  a  non-Federal 
ground."  We  cannot  assent  to  this  view. 
The  power  of  the  commission  and  the  effect 
of  its  order  were  necessarily  presented  by 
the  case.  'They  were  grounds  of  suit.  They  [2 OS] 
became,  therefore,  the  immediate  and  pri- 
mary questions  to  be  decided.  Th?  power 
of  the  commission,  and  the  effect  of  its  or- 
der, depended  upon  the  statutes  of  the  state, 
and  of  them,  as  we  have  said,  the  supreme 
court  is  the  absolute  interpreter.  The  mat- 
ter is  exceedingly  simple  and  is  best  ex- 
plained by  the  referience  to  the  opinion  of 
the  supreme  court  of  the  state.  The  court 
declared  that  the  roads,  but  for  their  con- 
solidation, would  have  been  parallel  and 
competing  roads,  and,  in  order  to  make 
their  consolidation, — in  order  to  give  the 
commission  power  to  consent  to  their  con- 
solidation,— the  companies  represented  that 
the  roads  were  not  parallel  and  competing. 
Of  course,  they  would  not  be  if  they  were 
made  parts  of  one  line.    And  it  was  repre- 
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sented  that  they  would  be  made  parts  of 
one  line, — to  be  made  so  by  the  broadening 
of  the  narrow-gauge  road,  not  by  its  aban- 
donment in  whole  or  in  part.  Ui)on  this 
representation, —  upon  this  condition, — the 
consent  of  the  commission  was  invoked  and 
secured. 

Much  more  discussion  is  unnecessary.  It 
is  enough  to  add  to  that  which  we  have 
Maid,  that  the  decree  of  the  supreme  court 
does  not  work  an  interference  with,  or 
cast  a  direct  burden  upon,  interstate  com- 
merce. The  case  of  the  Illinois  C.  R.  Co. 
V.  Illinois,  163  U.  S.  142,  41  L.  ed.  107,  10 
Sup.  Ct.  Rep.  1006;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Illinois,  177  U.  S.  514,  44  L.  ed. 
868,  20  Sup.  Ct.  Rep.  722;  and  Mississippi 
R.  Commission  v.  Illinois  C.  R.  Co.  203  U. 
S.  335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90, 
cited  by  the  companies  to  sustain  their  con- 
tentions, are  not  apposite.  In  those  cases 
there  was  an  interference  with  interstate 
trains  for  local  purposes,  though  local  needs 
had  been  adequately  supplied.  In  the  case 
at  bar  there  is  the  insistence  of  the  opera- 
tion of  a  particular  road,  which  the  com- 
)>anies  themselves  selected  or  represented 
that  they  had  selected.  That  compliance 
will  entail  expense  or  require  the  exercise 
of  eminent  domain  will  not  make  it  a  bur- 
den upon  interstate  co.:imerce.  Wisconsin. 
M.  &  P.  R.  Co.  v.  .Tacobson,  179  U.  S.  287, 
45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115.  Be- 
sides, the  comparative  ex])ense  of  roads  we 
must  assume  was  considered  when  the  peti- 
tion to  the  commission  was  made. 
'204]  *It  is  further  contended  by  the  companies 
that  they  had  the  right,  under  §  8  of  the 
charter  of  the  Ripley  Railroad  Company,  to 
change  the  location  of  its  line  through  the 
town  of  Pontotoc,  and  that  the  charter  con- 
stitutes a  contract  which  is  impaired,  it  is 
further  urged,  by  the  laws  creating  the  rail- 
road commission,  as  interpreted  by  the  su- 
preme court  of  the  state.  Section  8"  of  the 
charter  provides  that,  for  the  purpose  of 
making  the  railroad  provided  for  in  §  2, 
"or  repairing  or  changing  it  aftcricarda" 
the  railroad  shall  have  rights  of  entering 
upon  adjoining  land,  etc.,  upon  making  com- 
pensation to  the  owners.  What  power  this 
section  confers  may  be  open  to  dispute.  It 
may  be  said  that  the  right  of  ** repairing  or 
changing''  the  railroad  does  not  give  the 
power  to  abandon  it.  However,  the  supreme 
court  did  not  pass  upon  the  meaning  of  § 
8.  The  court  said  if  that  section  gave  the 
companies  the  power  to  change  the  line  of 
the  narrow-gauge  road  as  they  desired, 
they  waived  it,  and  are  estop  i^  to 
revoke  it  by  their  obtaining  the  con- 
sent of  the  state  through  its  railroad 
commission  to  broaden  and  standardize 
that  line  through  its  entire  length.  This 
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was  a  question  for  the  supreme  court  to 
decide.  It  was  fairly  presented  to  the  court. 
We  cannot  question  the  motives  of  its  judg- 
ment; indeed  we  cannot  say  that  we  dissent 
from  it.  At  any  rate,  it  is  not  reviewable. 
Eustis  V.  Bolles,  150  U.  S.  301,  37  L.  ed. 
nil,  14  Sup.  Ct.  Rep.  131;  Weyerhaueser 
V.  Minnesota,  176  U.  S.  550,  44  L.  cd.  583, 
20  Sup.  Ct.  Rep.  485;  Hale  v.  Lewis,  ISI 
U.  S.  473,  45  L.  ed.  950,  21  Sup.  Ct.  Ke|). 
677;  Schaefer  v.  Werling,  188  U.  S.  516,  47 
L.  ed.  570.  23  Sup.  Ct.  Rep.  449. 

The  final  contention  of  plaintiffs  in  error 
is  based  on  the  act  of  the  legislature  of 
the  state,  called  the  "Stegall  bill.**  This 
act  was  passed  after  the  decree  of  the  chan- 
cerv  court,  and  it  is  contended  that  it  is 
an  express  legislative  enactment  which  ap- 
proved the  location  by  the  Gulf  &  Chicago 
Railway  Company,  as  consolidated,  of  its 
railway  through  the  town  of  Pontotoc,  and 
authorized  a  continuance  of  the  same  on  con- 
dition that  it  should  broaden  and  standard- 
ize the  track  into  the  old  town  and  to 
the  site  of  the  old  station.  These  condi- 
tions, it  is  asserted,  were  performed,  and 
a  contract  was  hence  entoreJ  into  l)otween 
the  state  and  the  railroad  company,  and 
that  the  *deci8ion  of  the  supreme  court. fltl$^ 
''denying  the  obligation  of  this  contract,  i^ 
either  (a)  a  law  impairing  the  oblig:itioii 
of  a  contract;  or  (b)  a  denial  to  the  plain- 
tiffs in  error  of  the  equal  protection  of  the 
laws;  or  (c)  the  taking  of  their  property 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  SUtes." 

The  supreme  court  decided  that  the  bill 
was  unconstitutional,  saying:  *'S()  far  a^ 
the  Stegall  bill  is  concerned,  it  is  |)crfcct- 
ly  obvious,  as  already  held  in  the  former 
opinion,  that  this  special  act,  which  was  in 
substance  for  the  benefit  of  this  particulnr 
corporation,  was,  under  the  general  statute 
laws  which  we  have  just  referred  to  with 
respect  to  consolidation,  palpably  and  mani- 
festly violative  of  §  87  of  the  Constitution, 
and  plainly  null  and  void.*'  This  conclusion 
is  attacked,  and  our  construction  is  invoked 
of  the  constitutional  provision  against  that 
made  by  the  supreme  court  of  the  state. 

We  are  unable  to  yield  to  the  appeal.  It 
is  only  when  the  judgment  of  a  state  c«>urt 
gives  effect  to  a  law  subsequent  to  that  (or 
it  may  be  a  constitution)  which  it  is  al- 
leged constitutes  a  contract,  that  we  may 
review  the  judgment  and  decide  the  ques- 
tion of  contract.  And  this  would  involve 
the  construction  of  the  law.  "But  the  record 
presents  no  such  case.  The  "Stegall  bill.' 
it  is  true,  is  claimed  to  be  a  contract,  but 
its  validity  is  not  asserted  against  ;a  sub- 
sequent law.  It  is  asserted  against .  priur 
laws   and   the  Constitution.     The   decision 
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of  the  court,  therefore,  was  of  that  kind 
that  a  court  is  often  called  to  make  under 
the  laws  and  Constitution  of  its  state.  To 
assert  error  in  the  decision,  or  even  to  be 
able  to  demonstrate  it,  docs  not  invest 
us  with  power  of  review.  Nor  do  the  other 
supposed  conse<|uences  of  the  decision  of  the 
supreme  court  ;?ivc  us  jurisdiction  to  review 
it.  That  it  denies  the  companies  the  equal 
protection  of  the  law.  we  may  say.  is  with- 
out anv  foundation.  No  iliscrimination 
ajL^ainst  thtin  i-s  pointed  out.  and  to  say  that 
the  decision  takes  their  property  without 
due  process  of  law  is  only  another  way  of 
saving  that  thev  had  a  contract,  the  obli- 
gation  of  which  is  impaired.  Of  course*, 
061*tliey  assert  rights  under  the  "Stegall  bill," 
but  in  that  they  present  a  very  common 
case,  within  the  exclusive  jurisdiction  of 
the  state  court. 
Jud^^cnt  affirmed. 


OLD    DOMINION    COPPER    MINING    & 
SMELTING  COMPANY,  Petitioner, 

V. 

FREDERICK  LEWISOHN  et  al. 

(See  S.  C.  Reporter's  ed.  20G-217.) 

Corporations  —  proTiiolors  ^  sales      to 
corpora  t  ion. 

A  corporation  cannot  avoid  in  equity  a 
purchase  of  property  sold  to  it  by  its  pro- 
moters, at  a  large  profit,  whih»  they  owned 
all  the  stock,  in  contemplation  of  a  large 
issue  to  the  public,  since  the  corporation 
thus  had  full  knowledge  of  the  facts,  and 
remained  unchanged  and  unafTected  in  its 
identity  by  the  changes  in  its  meinlxTs  due 
to  purchases  of  the  stock  by  the  innocent 
public,  and  for  the  further  reason  that,  if 
the  corporation  succeeds,  all  the  stockhold- 
ers, guilty  as  well  as  innocent,  will  profit. 

[No.  206.] 

Argued  April   16,  20,    1008.     Decided  May 

18,  1908. 

ON  WRIT  of  Certiorari  to  the  United 
State  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  sus 
taining  a  demurrer  to,  and  di^missing,  a 
bill  brought  by  a  corp(iration  to  rescind  a 
sale  of  property  to  it  by  its  promoters.  Af- 
firmed. 

See  same  case  below,  79  C.  C.  A.  534,  148 
Fed.  1020. 

The  facts  are  stated  in  the  opinion. 

Note. — As   to  sales  by  promoter  to  cor- 
poration— see  note  to  Yale  Gas  Stove  Co.  v. 
\\  ileox,  25  L.R.A.  90. 
52  1j.  cd. 


^lessrs.  Kdward  F.  .>lc'Clcniien  ami 
'.ouls  n.  lirandcMs  argued  the  cause,  and. 
with  .Mr.  William  11.  Dunbar,  tiled  a  hricf 
for  petitioner: 

The  rule  is  universal  that  if  a  vend<»r 
stands  in  a  fiduciary  relation  to  his  ven«U'e 
the  sale  is  voidable,  unless  independently 
acquiesced  in  by  the  latter  with  full  knowl- 
edge of  all  material  facts. 

Warden  v.  Union  P.  K.  Co.  103  l'.  S.  (551 . 
058.  20  L.  ed  .lOO,  ,111:  Thomas  v.  IVoria 
&  R.  1.  R.  (  o.  ;J0  Eed.  Hm:  Tyrnll  v.  Hank 
of  London.  10  H.  L.  ('as.  20;  AIkm.K'imi  R. 
Co.  V.  Blaikie.  1  Mucq.  11.  L.  Cas.  401. 

A  promoter  stanils  in  a  fiduciary  relation 
to  the  corporation  he  promotes,  and  is  sub- 
ject to  this  rule. 

Diekerman  v.  Northern  Trust  ('<».  170  I'. 
S.  181,  44  L.  ed.  423.  20  Sup.  Ct.  Kep.  311: 
Yeiser  v.  In i ted  States  Hoard  «S:  I*aprr  Co. 
52  L.R.A.  724.  40  C.  C.  A.  507.  107  Frd. 
340;  Hay  ward  v.  Leeson,  170  Mass.  310, 
49  L.R.A.  725,  57  N.  E.  050;  nl.l  Dominitm 
Copper  Min.  &  Smelting  Co.  v.  Ri-^clow.  ISS 
.Mass.  315,  108  Am.  St.  Rep.  47I».  74  X.  K. 
053;  Central  Trust  <'o.  v.  East  'r<'inu"i.stM* 
Land  Co.  IKi  Fed.  743;  Yale  (;a?5  Suive 
Co.  V.  Wileox.  04  C.»nn.  101.  25  L.R.A.  !»n. 
42  Am.  St.  Rep.  150.  2t)  Atl.  31)3:  C  liandh  r 
V.  HaecMi.  30  Ked.  538;  Riirbink  v.  l)('uni>. 
101  Cal.  00.  35  Pac.  444:  'Ww  Tele-iapli  v. 
LnetMJier.  127  Iowa,  383.  101  N.  \V.  773: 
llinkley  v.  Sae  Oil  &  Pi|K'  Line  Co.  132 
Iowa.  31)0.  nu  Am.  SI.  Hep-  •■>*'-l.  ••►T  .\.  W. 
020:  CriMlen  Land  (n.  v.  Lewis.  1 01  M«'. 
7S,  (»3  All.  523;  Fred  M.^cey  Co.  v.  Many. 
143  Mien.  138,  5  L.R.A. rX.S.)  1030.  1(»0  N. 
\V.  722:  South  .loplin  Land  Co.  v.  Case.  H»4 
.Mo.  572.  16  S.  W.  300:  Exter  v.  Sawyer.  140 
Mo.  302,  47  S.  W.  !451  ;  Wod.Hmry  Heights 
Land  ('<>.  v.  L(nid<*nslaiger.  r}ri  X.  .1.  Ivj.  7S. 
35  Atl.  430.  .lO  X.  J.  1m|.  411.  41  All.  1115. 
58  X.  J.  Kq.  550.  43  Atl.  071:  First  Ave. 
Land  Co.  v.  Uildehrand.  103  Wis.  530.  70 
N.  W.  753;  Hebgen  v.  Koeffler.  07  Wis.  31.3, 
72  N^.  \\ .  745;  Hitchcock  V.  llustace.  14  Haw. 
232;  Erlanger  v.  New  Somlnero  Ph<»s|diate 
Co.  L.  R.  3  App.  Cas.  1218;  (Jliukstein  v. 
Barnes  [19001   A.  C.  240. 

'J'he  liability  of  the  promoter  exists  inde- 
pendently of  any  misrepresentation,  of  the 
issue  of  a  prospectus,  or  of  the  particular 
method  in  which  the  transaction  is  carried 
out. 

Marsh  v.  Whitmore.  21  Wall.  178,  183. 
184,  22  L,  ed.  482,  484,  485;  (iilnian.  C.  & 
S.  R.  Co.  V.  Kelly,  77  111.  435:  Dutton  v. 
Winner,  52  N.  Y.  312;  Gluckstein  v.  Barnes; 
Krlanger  v.  New  Sombi-ero  Phosphate  Co.: 
Hayward  v.  Leeson;  and  Old  Dominion  C»)])- 
per  Min.  &  Smelting  Co.  v.  Bigelow. — supia. 

The  duty  of  the  promoters  ext<»nds  to  all 
persons   whom    they   bring   in   as    original 
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subscriberfl  for  stock,  whether  before  or  after  Town  A  Canal  Co.  t.  Farmers'  Loan  k  T. 

the  transaction  complained  of.  Co.  13  Colo.  587,  22  Pac.  954;  Tompkins  v. 

I  Morawetz,  Priv.  Corp.  2d  ed.  ||  202,  Sperry,  J.  A  Co.  96  Md.  683,  64  Atl.  254; 
294;  Dickerman  v.  Northern  Trust  Co.  sii-  Swift  v.  Smith,  66  Md.  435,  67  Am.  Rep. 
pra;  Yeiser  v.  United  States  Board  &  Paper  336,  6  Atl.  534;  Merchants  &  M.  Sav.  Bank 
Co.  52  L.R.A.  724.  46  C.  C.  A.  5G7.  107  Fed.  v.  Belington  Coal  &  Coke  Co.  51  W.  Va.  60, 
348;  Chandler  v.  Bacon,  30  Fed.  640;  Hay-  41  S.  E.  398;  Clark  v.  American  Coal  Co. 
ward  V.  Leeson,  170  Mass.  320.  49  L.R.A.  86  Iowa,  436,  17  L.R.A.  667,  63  N.  W.  291; 
725.  57  X.  E.  656;  South  Joplin  Land  Co.  Divine  v.  Universal  Sewing  Mach.  Motor  At- 
V.  C  asc.  104  Mo.  579.  16  S.  W.  390;  Erlanj(-  tachnient  Co.  (Tenn.  Ch.  App.)  38  S.  W.  98; 
er  V.  New  Sombrero  Phosphate  Co.  supra;  Re  Ambrose  Lake  Tin  &  Copjier  Min.  Co.  L. 
Ghickstein  v.  Barnes  [1900]  A.  C.  257:  Re  R.  14  Ch.  Div.  399;  Re  British  Seamless 
Leeds  &  H.  Theatres  [1902]  2  Ch.  809;  Re  Paper  Box  Co.  L.  R.  17  Ch.  Div.  407; 
British  Seamless  Paper  Box  Co.  L.  R.  17  Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22; 
C^h.  Div.  467.  Cook,  Corp.  6th  ed.  8§  46,  47.  649,  pp.  125, 

I I  is  not  enough  that  all  persons  who  have  135,  139,  1461,  1462;  1  Morawetz,  Priv. 
formally  joined  the  corporation  at  the  time  (V>rp.  2d  ed.  S  290;  3  Pom.  £q.  Jur.  3d  ed. 
of  the  transaction  assent,  if  others  are  in  ^  1002,  p.  2116. 

fact  interested,  and  join  as  part  of  the  orig-  No   cause  of  action  in   the   right  of  an 

inul  plan.  assneiatc,  based  upon  secret  profits,  can  arise 

Dickerman    v.    Northern    Trust    Co.    and  where    the    associates    themselves   not   only 

Yeiser  v.  United  States  Board  &  Paper  Co.  shared,  hut   covenanted   to  share,   in   those 

supra;   TTayward  v.  T^eson,  176  Mass.  310,  profits,   as  alleged   in  the  present   case. 

49  L.R.A.  725,  57  X.  E.  656;  Old  Dominion  Cook.  Corp.  5th  ed.  $  730.  p.  1848;  Brown 

Copper  Min.  &  Smelting  Co.  v.  Bigelow;  Ev-  v.  Duhith.  M.  &  X.  R.  Co.  53  Fed.  889;  Ar- 

langer  v.  Xew  Sombrero  Phosphate  Co.;  Re  kansas  River  I^and,  Town   &   Canal   Co.   v. 

British    Seamless   Paper  Box   Co.:    and   R«  Farmers*  Loan  &  T.  Co.  supra. 

Le<'ds  &  11.  Theatres. — supra.  Xo  cause  of  action  in  favor  of  the  syndi- 

The  case  at  bar  is  entirely  difl'crent  from  catc  meml>ers  can  lie  based  on   stock    (the 

those  cases  in  which  the  promoters  take  all  other  40,000  shares)  which  they  bought  from 

the    stock    and    subs«*qiiently    sell    part    to  Bigelow  and  Lcwisohn,  not  from   the  coni- 

other  |)ersons.  pany.     The  syndicate  took  this  stock  subjivt 

1  Morawetz.  Priv.  Corp.  2d  ed.  §  202.  to  all  disabilities  of  Bigelow  and  Lewisolm. 

,,     „              -,        1      1*             1  ii  Brown  v.  Duluth,  M.  &  X.  R.  Co.  53  Fed. 

Mr.  Eugene  TrcNiclwoll  argued  the  cause.  _^_     „     ,        />   •  i    -i        ^i-      r^      -o  v   v 

1        •*!    A;r      T?i         I  T    .*    u     I.     VI  A   ^  892;  Kent  v.  Quicksilver  Min.  Co.  78  X.  i. 

and.   with  Mr.  Edward  J^uterbach.   hied  a  ___*   „               *   __            ,^    »»,     -^t    ^    -«« 

brief  for  resnondents-  ^^^'  P»^*«*»"8  v.  Hayes,  14  Abb.  N.  C.  433; 

Driei  ror  itsponcttntM  ^                    ^^^^  ^^                     ^^^^    ^^  ^  ^^ 

There  was  no  fraud  upon  the  comiMinv.  .   .       .,            ...      .   ^      il-       r^          t»- 

,,    4             o                 oo   T>i   I  I.*    in-    oo  ininion  (  opwr  Mm.  &  Smelting  Co.  v.  Bige- 

I'oster   V.   Sevmour.   23   Blatchf.    10/,   23  ,         -oo  -vr          ooo    mo    a        o*    •»        ^-i» 

17   1    i-c     AC  #.      1             T>  1  •         /•  r.    rl    A  low,  188  Mass.  323,  108  Am.  St.  Rep.  4i9, 

Fed.  05:  Met  raekeii  v.  Robison,  6  C.  C.  A.  pja  i^   v    n-i 

400.  14  U.  S.  App.  002,  57  Fed.  375;  Stew-  '   ,„,     *"     ,.  '  ..,..,                    ,  ,. 

a.         oi.    T      •      -CIA    o     •    «•    T»   V«      A^  Ihe  svndicate  stood  m  the  same  relation 

art   V.   St.  Louis.   Ft.   S.   &  W .   R.   Co.   41  ...      *                       «•     i            j   t      •    i 

Fc.1.  738;  Du  Pont  v.  Tilden.  42  Fed.  87;  *°  *''*  """P?"?!  »*  ^'e*'""  ""^  I*wi«.I.n. 

Wood  V.  Cornr  Waterworks  Co.   12  L.R.A.  »  "»'  '•  ^^l^^'S-  ""P"-             ^^          „ 

i/»o     t »   -c*  A    i^ft     -D     I      «wi.    -kr  J'  The  remcdv  for  any  fraud  upon  the  avndi- 

168,  44  Fed.  149;   Bank  of  Ft.  Madison  v.  .              •  i!      •     u         -^  u         t^  i.     av 

ill        ion  TT    o    oTo    o-Q    oo  T       1    'T.^K  ^^^  assocuites  18  by  suit  brought  by  them 

Aldeii.   129  U.   S.  373.   3i8,  32   L.   ed.   725,  •    i- .•  i     n  . 

727.  0  Sup.  Ct.  Rep.  332;  Barr  v.  Xew  York,  ^  ..        *^    i-      e^  vt   v    ^no     i? 

L.  K.  &  W.  R.  Co    125  k.  y.  273.  20  N.  E.  0"**^  Lu"    ",',«  r^v  w  «;     ^"^  1' 

,.-      e                      t?     •        i:*        *    rt        *  W amcr,  96  \\  18.  236,  71  N.  W.  81 ;  BurbanK 

145;    Seymour   v.    Spring   Forest    Cemetery  '                        '                         ' 

Asso.   144  X.  y.  333,  26  L.R.A.  859.  39  X.  \:  '^""'^-^Ol  ^^I    10-,  6o  laic.  *^.   ^« 

*»   on-    on.       A           i\'  1     1   T>   n     oi  vr  v  Ontario  Shore  R.  ( o.  v.  Curtiss,  80  N.  Y. 

E.  36o;  Thornton  v.  \\  abash  R.  Co.  81  X.  i.  _._      m.       *             vir  i     i     r»     ^ 

467-  Parsons  V    Haves    14  \bb    X    C    434-  ^^2;    Thornton    v.    Walmsh    R.    Co.   supra; 

«..           n             lAn  V   V-  ana   i«  vr  v   ooo  \\<iods  Motor  Vehicle  Co.  V.  Brady,  181  N. 

King  V.  Barnes,  109  X.  \.  268,  16  X.  L.  3.32;  73  V   E    674 

Insurance  Pres^s  v.  Montauk  Fire  Detecting  '   ,  "*       j • '  *  *                   i.     ir    j           u    •- 

XTT'      r»      ino    i        T^-      .iT^   Ao  XT   1'   o  The  svudicatc  agreement  anords  no  basi^ 

Wire  Co.  103  App.  Div.  472,  93  X.  \.  Supp.  .    ,  ,            .,           x    *  i.u 

%0%A     X3\              \XT\  •*          lor  XT    V    ooo    'JT  of  claim  on  the  part  of  the  company. 

134:    Blum  v.   Whitney,   185  X.  Y.   232,  77  „   .  ,.              '   •               ao   *         ^      «oo 

XT    t:i    lien     TT-     •            T        •     i.     i«j    ¥11  Hutehinson  v.  Siuipson,  92  App.  Div.  382. 

X.   E.    1169:   Higgins  v.  I^nsingh,   154   111.  o-  xt    v    o           o/>n     t»i              «ri--A          loe 

oo^    4.»  X-   ^    O..T  c?       ij-           XT    *i   ik#i  87  X.  Y.  Supp.  369;  Blum  v.  Whitney,  185 

336.  40  X.  E.  302;  Spaulding  v.  Xorth  Mil-  ^^    y    941    77  v    £    1159 

waiikee  Town  Site  Co.  100  Wis.  489,  81  '  \^  •^;y  liabiluV  arose,  it  could  only  be 
X.  W.  1064;  Garretson  v.  Pacific  Crude  Oil  enforced  by  the  individual  eubseribers  de- 
Co.   146  Cal.    184,  79   Pac.   838;    St.  Louis,  frauded. 

Ft.  S.  &  W.  R.  Co  v.  Tiernan,  37  Kan.  033,  3  Pom.  Eq.  Jur.  3d  ed.  $   1092,  p.  2116; 

15  Pac.  544;  Walburn  v.  Chenault,  43  Kan.  1  Morawetz,  Priv.  Corp.  2d  ed.  Sl  291,  292; 

361,   23    Pac.   657;    Arkansas   River  Land,  Flagler  Engraving  Mach.  Co.  ▼.  Flagler,  19 

J026  21Q  U.  & 
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Fed.  468;  Langdon  v.  Fogg,  21  Blatchf.  302, 
18  Fed.  8. 

Complainant's  daim  is  grossly  inequitable. 

Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  644, 
60  L.R.A.  027,  108  Am.  St.  Bep.  716,  03  N. 
W.  1024. 

The  corporation  is  being  used  to  obviate 
tbe  want  of  equity  in  the  stockholders. 

As  stockholders  they  would  be  unable  to 
meet  the  requirements  of  equity  rule  04  as 
to  time  of  ownership  of  stock. 

Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  658, 
60  L.R.A.  027,  108  Am.  St.  Rep.  716,  03  N. 
W.  1024;  Dimpfell  ▼.  Ohio  k  M.  R.  Co.  110 
U.  S.  200,  211,  28  L.  ed.  121,  122,  3  Sup. 
Ct.  Hep.  573. 

The  corporation  may  not  be  used  to  work 
an  injustice. 

Seymour  v.  Spring  Forest  Cemetery  Asqo. 
144  N.  Y.  340,  26  L.ILA.  850,  30  N.  E.  361; 
United  States  v.  Milwaukee  Refrigerator 
Transit  Co.  142  Fed.  254. 

The  subscribers  are  not  complaining;  they 
have  acquiesced.  There  is  no  allegation  in 
the  bill  that  they  would  not  have  subscribed 
had  they  known  of  the  alleged  profits.  New 
parties  coming  in  long  after  cannot  substi- 
tute their  construction  or  inference  as  to 
what  the  subscribers  themselves  would  or 
would  not  have  done. 

Flagler  Engraving  Mach  Co.  ▼.  Flagler, 
snpru. 

In  equity  the  corporation  assented. 

Tompkins  ▼.  Sperry,  J.  k  Co.  supra;  Ar^ 
kansas  River  Land,  Town  k  Canal  Co.  v. 
Farmers'  Loan  k  T.  Co.  13  Colo.  508,  22 
Pac.  054;  Home  F.  Ins.  Co.  ▼.  Barber,  67 
Neb.  665,  60  L.Rji.  027,  108  Am.  St  Bep. 
716.  03  N.  W.  1024. 

Courts  disregard  the  notion  of  the  legal 
entity  of  a  corporation,  when  put  forward 
either  to  protect  fraud  or  to  work  an  in- 
justice. 

United  States  v.  Milwaukee  Refrigerator 
Transit  Co.  142  Fed.  255. 

From  all  the  cases  cited  by  petitioner  as 
imposing  liability  on  promoters,  the  rule  to 
be  deduced  is  that,  before  any  liability  aris- 
es, either — 

(1)  Such  promoter  must  have  purchased 
the  property  with  the  funds  of  the  company. 

Or  (2)  having  previously  purchased  the 
property  with  his  own  funds,  he  must  have 
reimbursed  himself  from  the  funds  of  the 
company  subscribed  by  others  through  his 
inducement. 

Erlanger  v.  New  Sombrero  Phosphate  Co. 
L.  R.  3  App.  Cas.  1235. 

Or,  (3)  such  promoter  must  have  issued 
a  prospectus  containing  inducements,  false 
representations,  or  concealments  which  tend 
to  create  a  false  impression  and  which 
amount  to  misrepresentation. 

Gluokstein  y.  Barnes  [1000]  A.  C.  240; 
5S  I«.  ed. 


Yeiser  v.  United  States  Board  k  Paper  Co. 
52  L.K.A.  724,  46  C.  C.  A.  667,  107  Fed.  347. 

The  cases  cited  by  petitioner  have  been 
considered  in  recent  cases  in  support  of  like 
contentions,  and  have  been  held  inapplicable. 

Blum  V.  Whitney  and  Hutchinson  v.  Simp- 
son, supra. 

The  established  rule  as  to  the  liability  of 
a  promoter  upon  a  sale  to  the  company  is 
as  follows:  (1)  To  the  corporation,  for 
rescission  or  for  a  recovery  of  secret  profits, 
at  the  election  of  the  corporation,  where  the 
property  has  been  acquired  by  the  promoter 
with  the  means  furnished  by  the  subscribers 
to  the  corporation,  and  the  promoter  has 
failed  to  disclose  to  subscribers  any  profit 
resulting  to  him  in  the  transaction. 

Chandler  v.  Bacon,  30  Fed.  538;  Louden- 
slager  v.  Woodbury  Heights  Land  Co.  58  N. 
J.  Eq.  561,  43  Atl.  671. 

(2)  To  the  company,  for  rescission,  where 
the  property  has  been  acquired  by  the  pro- 
moter with  means  independent  of  the  cor- 
poration or  of  the  subscribers,  the  promoter, 
having  induced  the  subscriptions,  takes  the 
subscribers'  money  in  payment,  fails  to  dis- 
close his  intended  profit,  and  there  has  been 
no  conscious  assent  of  all  the  existing  in- 
terests in  the  corporation;  but  in  such  case 
the  sole  relief  is  rescission,  and  the  com- 
pany may  not  retain  the  property  and  re- 
cover the  secret  profits  of  the  promoter,  or 
damages  based  upon  the  difference  between 
the  value  of  the  stock  paid  for  the  property, 
and  tne  actual  value  of  the  property. 

New  Sombrero  Phosphate  Co.  v.  Erlanger, 
L.  R.  5  Ch.  Div.  83;  L.  R.  3  App.  Cas.  1235 1 
Re  Ambrose  Lake  Tin  k  Copper  Min.  Co.  L. 
R.  14  Ch.  Div.  300;  Re  Cape  Breton  Co.  L. 
R.  26  Ch.  Div.  221,  L.  R.  20  Qh.  Div.  705; 
Burland  v.  Earle  [1002]  A.  C.  83;  Insur- 
ance Press  V.  Montauk  Fire  Detecting  Wire 
Co.  103  App.  Div.  476,  03  N.  Y.  Supp.  134. 

(3)  To  the  company  for  damages  where 
the  promoter,  although  acquiring  the  prop- 
erty by  his  independent  means,  makes  false 
representations  to  the  su!)scribers  of  the 
stock  of  the  company  as  to  the  cost  of  the 
property  to  himself. 

Gluckstein  v.  Barnes  and  Yeiser  v.  United 
States  Board  &  Paper  Co.  nupra ;  Hay  ward  v. 
Leeson,  176  Mass.  321,  40  L.R.A.  725,  57 
N.  E.  656. 

The  term  "promoter"  is  ambiguous,  and  in 
each  case  what  the  so-called  promoter  did 
must  be  ascertained  before  liability  can  be 
inferred. 

Lindley,  Companies,  5th  ed.  340;  Lydney 
&  W.  Iron  Ore  Co.  v.  Bird,  L.  R.  33  Ch.  Div. 
03;  Hutchinson  v.  Simpson,  02  App.  Div. 
308,  87  N.  Y.  Supp.  360. 

No  fiduciary  relation  existed  between  tho 
organizers  and  the  technical  corporation. 
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Blum  ▼.  Whitney,  185  N.  Y.  242,  77  N. 
E.  1159. 

The  fiduciary  relation  must  result,  if  at 
all,  from  some  agreement  to  that  end,  ex- 
press or  implied,  between  two  or  more  per- 
sons. 

Re  Ambrose  Lake  Tin  &,  Copper  Min.  Co. 
supra;  Re  Conl  Economising  Gas  Co.  L.  R. 
1  Ch.  Div.  187;  Erlanger  v.  New  Sombrero 
Phospliato  Co.  L.  R.  3  App.  Cas.  1218; 
Spaulding  V.  North  Milwaukee  Town  Site  Co. 
106  Wis.  401,  81  N.  W.  1004;  Old  Domin- 
ion Copper  Min.  &  Smelting  Co.  v.  Bigelow, 
188  Mass.  322.  108  Am.  St.  Rep.  479,  74 
N.  E.  053;  Brewster  v.  Hatch,  122  N.  Y. 
340.  10  Am.  St.  Rep.  408,  26  N.  E.  605. 

Autlioritics  cited  by  appellant  are  to  the 
effect  that  where  stock  is  sold  to  obtain  the 
means  with  which  to  purchase  the  properties 
transferred  to  the  company,  relief  may  be 
had,  at  the  instance  of  the  company,  in 
iM'half  of  purchas?rs  of  such  stock.  In  those 
cases,  prospectuses  were  issued,  and  the 
money  of  the  subscribers  was  used  to  ac- 
quire the  properties.  This  distinction  has 
been  clearly  pointed  out  and  followed. 

Tonn)kin8  v.  Sperry,  J.  &  Co.  90  Md.  581, 
.')4  Atl.  2.14 :  Salomon  v.  Salomon  &  Co. 
I1H07]  A.  C.  33:  Re  British  Seamless  Paper 
Box  Co.  L.  R.  17  Ch.  Div.  407;  Old  Domin- 
ion Copper  ^lin.  &.  Smelting  Co.  v.  Bigelow, 
ISS  Afass.  321.  108  Am.  St.  Rep.  479,  74  N. 
E.  0.')3. 

If  misrepresentations  had  been  made,  Bige- 
low and  Lewissolui  would  have  been  person- 
ally liable,  not  to  the  company,  but  to  the 
subscribers  for  the  damages  sustained  by 
each. 

Tompkins  v.  Sperry,  J.  &,  Co.  supra;  3 
Pom.  E<|.  Jur.  3d  ed.  §  1099,  p.  2116. 

Mr.  Justice  iroliiies  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought  by  the 
petitionei-  to  rescind  a  sale  to  it  of  certain 
mining  riglits  and  land  by  the  defendants' 
testator,  or,  in  the  alternative,  to  recover 
damages  for  the  sale.  The  bill  was  demurred 
to  and  the  demurrer  was  sustained.  136 
Fed.  915.  Then  the  bill  was  amended  and 
again  (h'nmrred  to.  and  again  the  demurrer 
was  sustained,  and  the  bill  was  dismissed. 
This  decree  was  allirnied  by  the  circuit  court 
of  appeals.  79  C.  C.  A.  1334,  148  Fed.  1020. 
The  ground  of  the  petitioner's  case  is  that 
L<n\isohn.  the  deceased,  and  one  Bigelow, 
as  promoters,  formed  the  petitioner  that 
they  might  sell  certain  properties  to  it  at 
a  profit;  that  they  made  their  sale  while 
tliey  owned  all  the  stock  issued,  but  in  con- 
templation of  a  large  further  issue  to  the 
])ublic  without  disclosure  of  their  profit,  iind 
that  such  an  issue  in  fact  was  made.  The 
Bu;  reme  judicial  court  of  Massachusetts  has 
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held  the  plaintiff  entitled  to  recover  from 
Bigelow  upon  a  substantially  similar  bill. 
188  Mass.  315,  108  Am.  St.  Rep.  479,  74  N. 
E.  653. 

The  facts  alleged  are  as  follows:  The 
property  embraced  in  the  plan  was  the  min- 
ing property  of  the  Old  Dominion  Coi)per 
Company  of  Baltimore,  and  also  the  mining 
rights  and  land  *now  in  questicm,  the  latter[210 
being  held  by  one  Keyser.  for  the  benefit  of 
himself  and  of  the  executors  of  one  Simp- 
son, who,  with  Keyser.  owned  the  stock  of 
the  Baltimore  company.  Bigelow  and  l^w- 
isohn,  in  May  and  June,  1895,  obtained  op- 
tions from  Simpson's  executors  and  Keyser 
for  the  purchase  of  the  stock  and  the  prop- 
erty now  in  question.  They  also  formed  a 
syndicate  to  carry  out  their  plan,  with  the 
agreement  that  the  money  subscribes!  by  the 
members  should  be  used  for  the  purchase 
and  the  sale  to  a  new  corporation,  at  a  large 
advance,  and  that  the  members,  in  the  pro- 
portion of  their  subscriptions,  should  re- 
ceive in  cash  or  in  stock  of  the  new  corpo- 
ration the  profit  made  by  the  sale.  On  May 
28,  1896,  Bigelow  paid  Simpson's  executors 
for  their  stock  on  behalf  of  the  Ryn»licate, 
in  cash  and  notes  of  himself  and  I^wi^ohn, 
and  in  June  Keyser  was  paid  in  the  same 
way. 

On  July  8,  1895,  Bigelow  and  L«'wisohn 
started  the  plaintiff  corporation,  the  seven 
members  lieing  their  nominees  and  tools. 
The  next  day  the  stock  of  the  com|Miny  was 
increased  to  150,000  shares  of  $25  each,  offi- 
cers were  elected,  and  the  corpora ti«:n  be- 
came duly  organized.  July  11,  pursuant 
to  instructions,  some  of  the  oflieer.s  ri^signttl. 
and  Bigelow  and  Lewisohn  and  thret*  other 
absent  members  of  the  svndicate  came  in. 
Thereupon  an  offer  was  receive*!  from  the 
Baltimore  company,  the  stock  of  which  had 
been  bought,  as  stated,  by  Bigelow  and  I-ew- 
isohn,  to  sell  substantially  all  its  property 
for  100,000  shares  of  the  plaintiff  coni|iauy. 
The  offer  was  accepted,  and  then  lewisohn 
offered  to  sell  the  real  estate  now  in  ques- 
tion, obtained  from  Keyser,  •  for  30.000 
shares,  to  be  issued  to  Bigelow  and  hims^'lf. 
This  also  was  accepted  and  poss^^ssion  of  all 
the  mining  property  was  delivered  the  next 
dav.  The  sales  "were  consunmiated"  bv 
delivery  of  deeds,  and  afterwards,  on  July 
18,  to  raise  working  capital,  it  was  voted 
to  offer  the  remaining  20,000  shares  to  the 
public  at  par,  and  they  were  taken  by  sub- 
scribers who  did  not  know  of  the  profit 
made  by  Bigelow  and  Lewisohn  and  the 
syndicate.  On  September  18  the  100,000  ami 
30,000  ^shares  were  issued,  and  it  was  voted[Sll 
to  issue  the  20,000  when  paid  for.  The  bill 
alleges  that  the  property  of  the  Baltimore 
company  was  not  worth  more  than  $1,000.- 
000,  the  sum  paid  for  its  stock,  and  the 
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property  here  concerned  not  over  $5,000,  as 
Bigelow  and  Lewisohn  knew.  The  market 
value  of  the  petitioner's  stock  was  nut  less 
than  par,  so  that  the  price  paid  was  $2,- 
500,000,  it  is  said,  for  the  Baltimore  com- 
pany's property,  and  $750,000  for  that  here 
concerned.  Whether  this  view  of  the  price 
paid  is  correct,  it  is  unnecessary  to  decide. 

Of  the  stock  in  the  petitioner,  received  by 
Bij»elow  and  Lewisohn  or  their  Baltimore 
corporation,  40,000  shares  went  to  the  syn- 
dicate as  profit,  and  the  members  had  their 
choice  of  receiving  a  like  additional  number 
of  shares  or  the  repayment  of  their  orij^inal 
subscription.  As  pretty  nearly  all  took  the 
stock,  the  syndicate  received  about  80,000 
shares.  The  r»^maining  20,000  of  the  stock 
paid  to  the  Baltimore  company,  Bigelow 
and  lewisohn  dinded,  the  plaintiff  believes, 
without  the  knowledge  of  the  syndicate. 
The  .10,000  shares  received  for  the  property 
now  in  question  they  also  divided.  Thus 
the  plans  of  Bigelow  and  Lewisohn  were 
carried  out. 

The  argument  for  the  petitioner  is  that 
all  would  admit  that  the  promoters  (as- 
miming  the  English  phrase  to  be  well  ap- 
plied) stood  in  a  fiduciary  relation  to  it, 
if,  when  the  transaction  took  i)lace.  there 
were  members  who  were  not  informed  of 
the  profits  made  and  who  did  not  ncquiesce, 
and  that  the  samo  obligation  of  grM)cl  faith 
extends  down  to  the  time  of  the  later  sub- 
scriptions, which  it  was  the  promoters'  plan 
to  obtain.  It  is  an  argument  that  has 
commanded  the  assent  of  at  least  one  court, 
and  is  stated  at  length  in  the  decision.  But 
the  courts  do  not  agree.  There  is  no  au- 
thority binding  upon  us  and  in  point.  The 
i^ncrnl  observations  in  Dickerman  v.  North- 
ern Trust  Co.  176  U.  S.  181.  44  L.  ed.  423, 
20  Sup.  (.'t.  Rep.  311,  were  obiter,  and  do  not 
dispose  of  the  case.  Without  spending  time 
upon  the  many  dicta  that  were  quoted  to  us, 
wo  shall  endeavor  to  weigh  the  considera- 
tions c#i  one  side  and  the  other  afresh. 

The  dilTiculty  that  meets  the  petitioner  at 
12]the  outset  is  that  *it  has  assented  to  the 
transaction  with  the  full  knowledge  of  the 
facts.  It  is  said,  to  be  sure,  that  on  Sep- 
tember 18,  when  the  shares  were  issued  to 
the  sellers,  there  were  already  subscribers 
to  the  20.000  shares  that  the  public  took. 
But  tliis  does  not  apj)ear  from  the  bill,  un- 
less it  should  !)e  inferred  from  the  ambiguous 
statement  that  on  that  dav  it  was  voted  to 
issue  those  shares  "to  persons  who  had  sub- 
scribed therefor,"  upon  receiving  payment, 
and  that  the  shares  "were  thereafter  duly 
issued  to  said  persons,"  etc.  The  words 
**had  subscribed"  may  refer  to  the  time  of 
issue  and  be  equivalent  to  "should  have  sub- 
scribed," or  may  refer  to  an  already  past 
event.  But  that  hardly  matters.  The  con- 
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tract  had  been  made  and  the  proper- 
ty delivered  on  July  11  and  12.  when 
Bigelow.  Lewisohn,  and  some  other  mem- 
bers of  the  syndicate  held  all  the  outstand- 
ing stock,  and  it  is  alleged  in  terms  that 
the  sales  were  consummated  before  the  vote 
of  July  Ifi,  to  offer  stock  to  the  public, 
had  been  passed. 

At  the  time  of  the  sale  to  the  plain  tilt, 
then,  there  was  no  wrong  done  to  anyone 
Bigelow,  Lewisohn,  and  their  syndicate  were 
on  both  sides  of  the  bargain,  and  they  might 
issue  to  themselves  as  much  stock  in  th(>ir 
corporation  as  they  liked  in  exchange  for 
their  conveyance  of  their  land.  Salomon  v. 
A.  Salomon  k  Co.  [1897]  A.  C.  22:  Blum 
V.  Whitney,  185  X.  Y.  232,  77  N.  K.  IIV.); 
Tompkins  v.  Sperry,  96  Md.  500,  54  Atl. 
254.  If  there  was  a  wrong,  it  was  when  the 
innocent  public  subscribed.  But  wluit  oim» 
would  expect  to  find,  if  a  wrong  liap)H'ned 
then,  would  not  be  that  tlic  siHe  brcaune  a 
breach  of  duty  to  the  corporation  nunc  pro 
tunc,  but  that  the  invitation  to  the  public 
without  disclosure,  when  acted  upon,  be- 
came a  fraud  upon  the  Nubseriberh  from 
an  equitable  point  of  view,  aecoiupanied  by 
what  they  might  treat  as  damage.  Km*  it 
is  only  by  virtue  of  the  innocent  suhseril»- 
ers'  position  and  the  promoter's  invitatitm 
that  the  corjioration  has  any  ]>retensc  for 
a  standing  in  court.  If  the  promoters,  after 
starting  their  scheme,  had  sold  tlieir  stock 
before  any  subscriptions  were  taken,  and  then 
the  purchasers  of  their  stock,  with  notice, 
had  invited  the  public  to  *conie  in.  and  it [2 18] 
did,  we  do  not  see  how  the  company  could 
maintain  this  suit.  If  it  could  not  then, 
we  do  not  see  how  it  can  now. 

But  it  is  said  that,  from  a  business  point 
of  view,  the  agreement  was  not  matle  mere- 
ly to  bind  the  corporation  as  it  then  wa«», 
with  onlv  40  shares  issued,  but  to  bind  the 
corporation  when  it  should  have  a  capital 
of  $3,750,000;  and  the  implication  is  that 
practically  this  was  a  new  and  dill'erent 
corporation.  Of  course,  legally  speaking, 
a  corporation  does  not  change  its  i<lentity 
by  adding  a  cubit  to  its  stature.  The  ntmi- 
inal  capital  of  the  corporation  was  the  same 
when  the  contract  was  made  and  after  the 
public  had  subscribed.  Therefore,  what 
must  be  meant  is.  as  we  have  said,  that 
the  corporation  got  a  new  right  from  the 
fact  that  new  men.  who  did  not  know  what 
it  had  done,  had  put  in  their  money  and 
had  become  memljers.  It  is  assumed  in  ar- 
gument that  the  new  members  had  no 
ground  for  a  suit  in  their  own  names,  but 
it  is  assumed  also  that  their  position 
changed  that  of  the  corporation,  and  thus 
that  the  indirect  effect  of  their  acts  was 
greater  than  the  direct;  that  facts  that 
gave  them  no  claim  gave  one  to  the  corpo- 
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ration  because  of  them,  notwithstanding  its 
assent.  We  shall  not  consider  whether  the 
new  members  had  a  personal  claim  of  any 
kind,  and  therefore  we  deal  with  the  case 
without  prejudice  to  that  question,  and 
witliout  taking  advantage  of  what  we  under- 
stand the  petitioner  to  concede. 

But,  if  we  are  to  leave  technical  law  on 
one  :side,  and  approach  the  case  from  what 
is  supposed  to  be  a  business  point  of  view, 
there  arc  new  matters  to  be  taken  into 
account.  If  the  corporation  recovers,  all 
the  stockholders,  guilty  as  well  as  inno- 
cent, get  the  benefit.  .  It  is  answered  that 
the  corporation  is  not  precluded  from  re- 
covering for  a  fraud  upon  it,  because  the 
party  committing  the  fraud  is  a  stockhold- 
er. Old  Dominion  Copper  Min.  &  Smelt- 
ing Co.  v.  Bigelow,  188  Mass.  315,  327,  108 
Am.  St.  Rep.  479,  74  N.  E.  053.  If  there 
had  been  innocent  members  at  the  time  of 
tho  sale,  the  fact  that  there  were  also  guilty 
linos  would  not  prevent  a  recovery,  and 
'211  ]rven  might  not  be  a  sufficient  *  reason  for  re- 
quiring all  the  guilty  members  to  be  joined 
as  defendants  in  order  to  avoid  a  manifest 
injustice.  Stockton  v.  Anderson,  40  N.  J. 
Eq.  48G,  4  Atl.  G42.  The  same  principle  is 
thought  to  apply  when  innocent  members 
are  brought  in  later  under  a  scheme.  But 
it  is  obvious  that  this  answer  falls  back 
upon  tlio  technical  diversity  between  the 
corporation  and  its  members,  which  the  busi- 
ness point  of  view  is  supposed  to  tran- 
scj»nd,  as  it  must,  in  order  to  avoid  the  ob- 
jection that  the  corporation  has  assented  to 
the  sale  with  full  notice  of  the  facts.  It 
is  niainlv  on  this  diversitv  that  the  answer 
to  the  objection  of  injustice  is  based  in  New 
Sombrero  Phosphate  Co.  v.  Erlanger.  L.  R. 
5  Ch.  Div.  73,  114,  122. 

Let  us  look  at  the  business  aspect  alone. 
The  syndicate  was  a  party  to  the  scheme  to 
make  a  profit  out  of  the  corporation. 
Whether  or  not  there  was  a  subordinate 
fraud  committed  by  Bigelow  and  Lewisohn 
on  the  agreement  with  them,  as  the  peti- 
tioner believes,  is  immaterial  to  the  cor- 
{K)ration.  The  issue  of  the  stock  was  ap- 
parent, we  presume,  on  the  books,  so  that 
it  is  difficult  to  suppose  that  at  least  some 
members  of  the  syndicate,  representing  an 
adverse  interest,  did  not  know  what  was 
done.  But  all  the  members  were  engaged  in 
the  plan  of  buying  for  less  and  selling  to  the 
corporation  for  more,  and  were  subject  to 
whatever  equity  the  corporation  has  against 
Bigelow  and  the  estate  of  Lewisohn.  There 
was  some  argument  to  the  contrary,  but 
this  seems  to  us  the  fair  meaning  of  the 
bill.  Bigelow  and  Lewisohn,  it  is  true, 
divided  the  stock  received  for  the  real  es- 
tate now  in  question.  But  that  was  a  mat- 
ter between  them  and  the  syndicate.  The 
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real  estate  waa  bought  from  Keyser  by  tht 
syndicate,  along  with  his  stock  in  the  Bal* 
timore  company,  and  was  sold  by  the  syn* 
dicate  to  the  petitioner,  along  with  the  Bal- 
timore company's  property,  as  part  of  tht 
scheme.  The  syndicate  was  paid  for  it, 
whoever  received  the  stock.  And  this  means 
that  2/15  of  the  stock  of  the  cor|)oration, 
the  20,000  shares  sold  to  the  i)ublic,  are  to 
be  allowed  to  use  the  name  of  the  corpora- 
tion to  assert  rights  against  Lewisohn's 
estate  that  *will  inure  to  the  benefit  of  13/15[111 
of  the  stock  that  are  totally  without  claim. 
It  seems  to  us  that  the  practical  objection 
is  as  strong  as  that  arising  if  we  adhera 
to  the  law. 

Let  tis  take  the  business  point  of  view 
for  a  moment  longer.  To  the  lay  mind  it 
would  make  little  or  no  difference  whether 
the  20,000  shares  sold  to  the  public  were 
sold  on  an  original  subscription  to  the  ar^ 
tides  of  incorporation  or  were  issued  un- 
der the  scheme  to  some  of  the  syndicate 
and  sold  by  them.  Yet  it  is  admitted,  in 
accordance  with  the  decisions,  that,  in  the 
latter  case,  the  innocent  purchasers  would 
have  no  claim  against  anyone.  If  we  are  to 
seek  what  is  called  substantial  justice,  in 
disregard  of  even  peremptory  rules  of  law, 
it  would  seem  desirable  to  get  a  rule  that 
would  cover  both  of  the  almost  equally 
possible  cases  of  what  is  deemed  a  wrong. 
It  might  be  saic*  that  if  the  stock  real- 
ly was  taken  a&  a  preliminary  to  sell- 
ing to  the  public,  the  subscril>ers  would 
show  a  certain  confidence  in  the  en- 
terprise, 9.nd  give  at  least  that  secu- 
rity for  good  faith.  But  the  syndicate  be- 
lieved in  the  enterprise,  notwithstanding 
all  the  profits  that  they  made  it  pay.  They 
preferred  to  take  stock  at  par  rather  than 
cash.  Moreover,  it  would  have  been  poe- 
sible  to  issue  the  whole  stock  in  payment 
for  the  property  purchased,  with  an  under- 
standing as  to  20,000  shares. 

Of  course,  it  is  competent  for  legislators, 
but  not,  we  think,  for  judges,  except  by  a 
quasi  legislative  declaration,  to  establisli 
that  a  corporation  shall  not  be  bound  by 
its  assent  in  a  transaction  of  this  kind, 
when  the  parties  contemplate  an  invitsition 
to  the  public  to  come  in  and  join  as  orig- 
inal subscribers  for  any  portion  of  the 
shares.  It  may  be  said  that  the  corpora* 
tion  cannot  be  bound  until  the  contemplated 
adverse  interest  is  represented,  or  it  may  be 
said  that  promoters  cannot  strip  themselves 
of  the  character  of  trustees  until  that  mo- 
ment. But  it  seems  to  us  a  strictly  legisla- 
tive determination.  It  is  difficult,  without 
inventing  new  and  qualifying  established 
doctrines,  to  go  behind  the  fact  that  the 
corporation  remains  one  and  the  same  after 
once  it  really  exists.  ^When,  as  here,  after  it[Sl< 
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really  exista,  it  consents,  we  at  least  hIiqI' 
require  stronger  equities  than  are  sliowi 
by  this  bill  to  allow  it  to  renew  its  claiit 
At  a  later  dat«  because  its  internal  connti 
tution   has   changed. 

To  sum  up:  In  our  opinion,  on  the  oni 
band,  tlie  pJaintifT  cannot  recover  withou 
(l<'|iarling  frutn  tbe  fUTtilamental  eonceptioi 
eiiilKidied  in  the  law  that  created  it, — tin 
roiici-ption  that  a  corporation  remains  un 
elinii^ed  and  unufTected  in  its  identity  b} 
dinri-ffs  in  its  members.  Donnell  v.  Her 
riii;,"llalt-Marvin  Safe  Co.  208  U,  S.  2«7 
ST3,  ante,  4B],  28  Sup.  Ct.  Rep.  28S  Salo 
mon  V.  A.  Salomon  t  Co.  [18ST]  A.  C.  22 
30.  On  tlie  otiter  hand,  if  we  should  under 
take  to  look  through  Action  to  facts,  it  ap 
pears  to  us  that  substantial  justice  woult 
not  be  accomplished,  but  rather  a  great  in 
justice  done,  if  the  corporation  were  sllowec 
to  disregard  its  previous  assent  in  order  U 
chnrge  a  single  momber  with  the  whole  re 
suits  of  a  transaction  to  which  13/15  of  iti 
stock  were  parties,  for  the  benefit  of  thi 
guilty,  if  there  was  guilt  in  anyone,  and  th( 
innocent  alike.  We  decide  only  what  U 
necessary.  We  express  no  opinion  as  tc 
whether  the  defendant  properly  is  called  ■ 
promoter,  or  whether  the  plaintiff  has  not 
been  K"''*.''  of  laches,  or  wliether  a  remedy 
can  bo  liiid  for  a  part  of  a  single  transac- 
tion in  the  form  in  which  it  is  sought,  oi 
whcllier  there  was  any  personal  claim  on 
the  i>art  of  the  innocent  subscribers,  or  as 
t(i  sny  other  question  than  that  which  we 
bare  discussed. 

Tlie  English  ease  chiefly  relied  upon,  Er- 
langrr  v.  New  Sombrero  Phosphate  Co.  L. 
K.  3  App.  Cas.  1218,  Affirming  L.  B.  0  Ch. 
Div.  73.  seems  to  us  far  from  establishing 
a  different  doctrine  for  that  jurisdiction. 
There,  to  be  sure,  a  syndicate  had  made  an 
agreement  to  sell,  at  a  proflt,  to  a  com- 
pany to  be  got  up  by  the  sellers.  But  the 
company,  at  the  flrat  stage,  was  made  up 
mainlv  of  outsiders,  some  of  them  instru- 
ments of  the  sellers,  but  innocent  instru- 
ments, and,  according  to  I<ird  Cairns,  the 
contract  was  provisional  on  the  shares  be- 
ing tnken  and  the  company  formed.  (P. 
123!».)  There  never  was  a  moment  when 
the  company  had  assented  with  knowledge 
17]of  the  fact*.  'The  shares,  with  perhaps  one 
exception,  all  were  taken  by  subscribers 
ignorant  of  the  facts  (L.  R.  fl  Cii.  Div.  113), 
and  the  contract  seems  to  have  reached  for- 
ward to  the  moment  when  they  subscril)ed. 
As  it  is  put  in  2  Morawetz,  Priv.  Corp.  2d 
ed.  I  202.  there  was  really  no  company  till 
the  shares  were  issued.  ■  Here.  13/'5  of  the 
stock  lind  been  taken  by  the  syndicate,  the 
eoriHjration  was  in  full  life,  and  had  as- 
sented to  the  sale  with  knowledge  of  the 
tectii  Iwforc  an  outsider  joined.  There, 
SS  L.  ed. 


most  of  the  syndicate  were  strangers  to  tha 
corporation,  yet  all  were  joined  as  defend- 
ants. (P.  1222.)  Here,  the  members  of 
the  syndicate,  although  members  of  the  cor- 
poration, •  re  not  joined,  and  it  is  sought  to 
throw  the  burilen  of  their  act  upon  a  single 
one.  Gluckstein  v.  Barnes  [1900]  A,  C. 
240,  certainly  is  no  stronger  for  the  plain- 
tiff, and  in  Yeiser  v.  United  States  Board  t 
Paper  Co.  52  L.R.A.  724,  48  C.  C.  A.  587. 
107  Fed.  340,  another  case  that  was  relied 
upon,  the  transaction  equally  was  carried 
through  after  innocent  subscribers  had  paid 
for  stock. 

Decree  afl!irmed. 
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Commerce  —  stuii 

^rosB  receipts. 

The  state  cannot  impose  the  tax  levied 
by  Texas  act  of  April  17,  ln06,  upon  rail- 
way companies  whose  lines  lie  wholly  with- 
in the  state,  "equal  to  1  per  centum  of  their 
gross  receipts,"  where  a  part,  and,  in  some 
cases,  much  the  larger  part,  of  these  gross 
receipts,  is  derived  from  the  carriage  of 
passengers  and  freight  coming  from,  or  des- 
tined to,  points  without  the  state. 

[No.  207.] 


IN  ERROR  to  the  Supreme  Court  of  Vtm 
State  of  Texas  to  review  a  judgment 
which  reversed  a  judgment  of  the  Court  of 
Civil  Appeals  of  that  state,  reversing  a 
judgment  of  the  District  Court  of  Travis 
County,  in  favor  of  the  state,  in  an  action 
t»  recover  a  tax  on  the  gross  receipts  of 
railway  companies.     Reversed. 

See  same  case  below   (Tex.)   07  S.  W.  71.        ► 

The  facts  are  stated  in   the  opinion. 

Messrs,  Hiram  M.  Garwood  and  Max- 
tvell  Evartfl  argued  the  cause,  and,  with 
Mr.  Robert  S.  I,,ovett  and  Messrs.  Baker, 
Botts,  Parker,  £  Oarwood,  filed  a  brief  for 
ilaintifTs  in  error: 

The  act  of  April  17th,  1005,  levies  a  tax 
lirectly  upon  tbe  receipts  of  plaintifl's  in 
■rror  from  both  interstate  and  foreign  com- 

NoTE. — On  corporate  taxation  and  tbe 
tommerce  clause— see  note  to  Sandford  v, 
.'oe,  00  L.R.A.  641. 
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The  tax  to  be  levied  directly  upon  the  re- 
eeipts  from  interstate  and  foreign  trans- 
portation is  a  regulation  of  interstate  and 
foreign  commerce. 

Western  U.  Teleg.  Co.  ▼.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067;  Pickard  v.  Pullman 
Southern  Car  Co.  117  U.  S.  34,  29  L.  ed. 
785,  6  Sup.  Ct.  Rep.  635;  Philadelphia  ft 
S.  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U. 
S.  320,  30  L.  ed.  1200,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct.  Rep.  1118;  Western  U. 
Telog.  Co.  V.  Pennsylvania,  128  P.  S.  39, 
32  L.  ed.  345,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  Rep.  6;  Ratterman  v.  Western  U. 
Teleg.  Co.  127  U.  S.  411,  32  L.  ed.  229,  2 
Inters.  Com.  Rep.  59,  8  Sup.  Ct.  Rep.  1127; 
.Western  U.  Teleg.  Co.  v.  Alabama  Bd.  of 
Assessment  (Western  U.  Teleg.  Co.  v. 
Seay)  132  U.  S.  472.  33  L.  ed.  409,  2  Inters. 
Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161;  Com. 
v.  Smith,  92  Ky.  38,  36  Am.  St.  Rep.  578, 
17  S.  W.  187. 

To  tax  the  occupation  of  an  importer  is 
to  tax  the  inii)ort. 

Brown  v.  Maryland,  12  Wheat.  419,  6 
L.  ed.  678. 

To  tax  the  income  of  United  States  se- 
curities is  to  tax  the  securities  themselves. 

Wrston  v.  Charleston,  2  Pet.  449,  7  L. 
ed.  481. 

To  tax  an  income  from  an  oflficial  posi- 
tion is  to  tax  the  office  itself. 

Dobbins  v.  Erie  (Vunty,  16  Pet.  435,  10 
L.  ed.  1022. 

To  tax  a  bill  of  lading  is  to  tax  the  thing 
transported  and  the  receipts  thorefrom. 

Alniy  V.  California.  24  How.  16!),  16  L. 
ed.  644. 

A  tax  upon  the  interest  is  a  tax  upon 
the  bond. 

Xortliern  C.  R.  Co.  v.  .Tric-ksim,  7  Wall. 
262.  19  L.  ed.  88. 

A  tax  upon  the  auctioneer  is  a  tax  uprui 
the  goods  sold. 

Cook  v.  Pennsylvania.  97  U.  S.  5G6.  24 
L.  ed.  1015. 

To  tax  the  income  of  personal  property 
and  the  rental  of  lands  is  to  tax  the  prop- 
erty from  which  the  income  is  derived. 

Pollock  V.  Farmers'  Loan  t  T.  Co.  157 
U.  S.  429,  39  L.  ed.  759.  15  Sup.  Ct.  Rep. 
073. 

To  compel  the  carrier  to  give  informa- 
tion relative  to  an  interstate  transit  is  to 
burden  and  regulate  interstate  commerce. 

Central  R.  Co.  v.  Murphey,  196  U.  S.  194. 
49  L.  ed.  444,  25  Sup.  Ct.  Rep.  218. 

The  power  of  Congress  to  re^jiilate  com- 
merce among  the  states  is  exclu^iive. 

Passenger  Cases,  7  How.  397,  12  L.  ed. 
740. 

The  Federal  authority  absolutely  controls 
the  instrumentalities  of  interstate  com- 
merce. 

loss 


I      Johnson  v.  Southern  P.  Co.  196  U.  S.  1, 
49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158. 

The  Gross  Receipts  Tax  Case,  except  in 
so  far  as  it  held  a  tax  upon  tlie  value  of 
a  franchise  authorized,  has  been  continu- 
ously treated  as  abandoned. 

Delaware  &  H.  Canal  Co.  v.  C<uii.  1 
Monaghan  (Pa.)  36,  1  L.R.A.  232,  2  Inters. 
Com.  Rep.  222,  17  Atl.  175;  Vermont  ^: 
C.  R.  Co.  V.  Vermont  C.  R.  Co.  63  Vt.  I. 
10  L.R,A.  562,  3  Inters.  Com.  Rep  488.  21 
Atl.  262,  731;  Northern  P.  R.  Co.  v.  Ray- 
mond, 5  Dak.  356,  1  L.R.A.  732,  2  Inters. 
Com.  Rep.  321,  40  N.  W.  538. 

The  Supreme  Court  of  the  United  States 
considers  the  tax  involved  in  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  284.  21 
L.  ed.  164,  to  be  a  property  tax,  and  not  an 
occupation  tax. 

Fargo  V.  Michigan  (Fargo  v.  Stevens) 
121  U.  S.  230,  247,  30  L.  ed.  888,  80.1.  1 
Inters.  Com.  Rep.  51,  7  Sup.  Ct.  Rep.  S.'»7: 
Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326.  347,  30  L.  ed.  120«). 
1205,  I  Inters.  Com.  Rep.  308.  7  Sup.  (  t. 
Rep.  1118;  Atlantic  &  P.  Teleg.  Cn.  v. 
Philadelphia,  190  U.  S.  160.  47  I.,  ed.  OHo. 
23  Sup.  Ct.  Rep.  817;  Maine  v.  (iniml 
Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed.  004. 
3  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep. 
121,  103. 

In  Maine  v.  Grand  Trunk  R.  Co.  supra, 
the  tax  was  like  that  considered  in  tlie 
Postal  Teleg.  Cable  Co.  v.  Adams.  155  T.  S. 
688,  39  L.  ed.  311.  5  Inters.  Com.  Rep.  1, 
15  Sup.  Ct.  Rep.  268.  360.  and  McHenry  r. 
Alford,  168  U.  S.  651,  42  L.  ed.  014.  18 
Sup.  Ct.  Rep.  242;  that  is  to  say.  it  was 
what  this  c<mrt  calls  a  commutatioTi  t:i\ 
levied  in  lien  of  all  other  taxes:  and  there- 
fore, in  its  essential  nature,  a  property  tax. 
or  a  means  resorted  to  bv  the  state  for 
ascertaining  tlu»  eutin*  value  of  the  i^np- 
ertv  situated  in  the  state  an<l  not  *itlK»r\\ij«" 
taxed.  In  the  <*ase  at  bar  t':e  ntati*  liH"* 
already  assessed  and  etjuilizeil  for  p;i:;»'.'M'< 
of  taxation  the  properties  of  plaint ilN  in 
error,  and  at  the  time  of  the  levy  <»f  tlii-i  t:»\. 
and  for  long  years  jnior  thereto,  tlie>  Imil 
paid  taxes,  and  were  imying  taxes,  to  tin* 
state  upon  their  full  value  thus  asci'rtaineil. 

It  is  contended  that  Philadelphia  6. 
S.  Mail  S.  S.  Co.  v.  Pennsylvania.  122  V.  S. 
326,  30  L.  ed.  1200.  1  Inters.  Com.  Rep.  30S. 
7  Sup.  Ct.  Rep.  1118,  is  not  strictly  applira 
ble  here  for  the  reason  that  in  that  case  all 
of  the  receipts  were  interstate  and  f<»nM.:::J. 
while  here  part  of  the  receipts  are  doni«-t'«'. 
That  this  variance  in  the  facts  does  noi 
affect  the  ])rinci])1e  or  the  result  is  mani- 
fest from  the  uniform  line  of  cases  in  this 
court  holding  that  a  tax  on  interstate  re- 
ceipts cannot  be  sustained  because  the  same 
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tax  18  levied  at  the  same  time  upon  state 
receipts. 

State  Freight  Tax  Case.  15  Wall.  232, 
21  L.  ed.  146;  Western  U.  Tele«».  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  ed.  1067;  Pick- 
ard  V.  Pullman  Southern  Car.  Co.  supra; 
Western  U.  Teleg.  Co.  v.  Alabama  Bd. 
of  Assessment  (Western  U.  Teleg.  Co.  v. 
Seuy>  132  U.  S.  477,  33  L.  ed.  409,  2  Inters. 
Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161;  Al- 
len V.  Pullman's  Palace  Car  Co.  191  U.  S. 
171.  48  L.  ed.  134.  24  Sup.  Ct.  Rep.  39; 
Leloup  V.  :Mobile,  127  V.  S.  048,  32  L.  ed. 
314.  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
Rep.  1380;  Caldwell  v.  North  Carolina,  187 
U.  8.  022,  47  L.  ed.  336,  23  Sup.  Ct.  Rep. 
229;  Brennan  v.  Titusville,  153  U,  S.  302, 
38  L.  ed.  723,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Uep.  829;  Asher  v.  Texas.  128 
U.  S.  132,  32  L.  ed.  369,  2  Inters.  Com.  Rep. 
241.  9  Sup.  Ct.  Rep.  1;  Robbins  v.  Taxing 
District.  120  U.  S.  489,  30  L.  ed.  694,  1  In 
ters.  Com.  Rep.  46,  7  Sup.  Ct.  Rep.  502; 
Norfolk  &  W.  R.  Co.  v.  Sims,  191  U.  S. 
441,  48  L.  ed.  254,  24  Sup.  Ct.  Rep.  151; 
Cru teller  v.  Kentucky,  141  U.  S.  47,  35  L. 
ed.  640.  11  Sup.  Ct.  Rep.  851;  Stockard  v. 
Morgan,  185  U.  S.  37,  40  L.  ed.  794,  22  Sup. 
Ct.  Rep.  576. 

If  a  state  can  be  permitted  to  tax  inter- 
state commerce,  it  can  thereby  just  as  ef- 
fectually regulate  such  commerce  as  though 
it  had  the  direct  power  so  to  do. 

Sfjuthern  S.  S.  Co.  v.  Portwardens,  6 
Wall.  31.  18  L.  ed.  749;  Welton  v.  ^lis- 
souri,  91  r.  S.  281,  23  L.  ed.  349;  Phila 
delphia  &  S.  Mail  S.  S.  Co.  v.  Pennsylvania, 
122  r.  S.  346,  30  L.  ed.  1205,  1  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118. 

The  name  given  the  tax  by  the  state  au- 
thority can  have  no  logical  weight  in  deter- 
mining its  validity.  The  sole  question  to 
be  detr'nnined  by  the  court  is.  Does  the  tax 
directly  and  immediately  interfere  with, 
burden,  or  regulate  interstate  commerce? 

Xew  York  v.  Compagnie  G^n^rale  Trans- 
atlantique.  107  U.  S.  59,  27  L.  e.l.  38;J,  2 
Sup.  Ct.  Rep.  87;  Stockard  v.  Morgan,  185 
U.  S.  27,  46  L.  ed.  785,  22  Sup.  Ct.  Rep. 
576:  R«)bbin8  v.  Taxing  District,  120  U.  S. 
496.  30  L.  ed.  097.  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  592. 

It  is  held  that  a  state  cannot  levy  a  tax 
of  so  much  per  person  on  interstate  pas- 
sengers (Crandall  v.  Nevada,  6  Wall.  35,  18 
L.  ed.  745;  New  York  v.  Compagnie 
G^n^rale  Transatlantique,  supra;  Chy  Lung 
V.  Freeman.  92  U.  S.  275,  23  L.  ed.  550; 
Passenger  Cases,  7  How.  283,  12  L.  ed. 
702),  a  tax  of  so  much  per  ton  on  inter- 
state freight  (State  Freight  Tax  Case, 
supra)  or  on  the  receipts  derived  from 
interstate  transportation  (Fargo  v.  Mich- 
igan [Fargo  V.  Stevens]  121  U.  S.  230,  30 
62  li.  ed. 


L.  ed.  888,  1  Inters.  Com.  Rep.  51,  7  Sup. 
Ct.  Rep.  857;  Philadelphia  &  S.  :Miiil  S.  S. 
Co.  V.  Pennsylvania,  supra).  l».c:ivs««  such 
taxation  adds  tu  tlie  enst  of  inlnslate  trans- 
portation, anil  then'fnre  amounts  to  an  ob- 
struction thereof;  and  if  the  power  of  the 
state  be  admitted  to  obstruct  int.Mstate 
commerce  by  a  tn\  in  any  d- «iree,  tln-re  is 
no  limit  to  the  extent  to  which  the  slal«* 
may  go. 

A  state  may  not  ascertain  the  amount  of 
an  occupation  tax  by  reference  to  inter- 
state business,  or  to  other  subjects  which 
the  state  may  not  tax  directly. 

Crandall  v.*  Nevada,  6  Wall.  35,  18  L.  ed. 
74.3;  Robbins  v.  Taxing  District,  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  502;  (*orson  v.  Maryland, 
120  r.  S.  502,  30  L.  ed.  699,  1  Inters.  Com. 
Rep.  50,  7  Sup.  Ct.  Rep.  055;  Ratterman  v. 
Western  U.  J'eleg.  Co.  127  U.  S.  411,  ,32 
L.  ed.  229,  2  Inters.  Com.  Rep.  59,  8  Sup. 
Ct.  Rep.  1127;  Western  U.  Teleg.  Co.  v. 
Alabama  Bd.  of  Assessment  ( \\'i»siern  I'. 
Teleg.  Co.  v.  Seay)  132  U.  S.  472.  33  L. 
ed.  409,  2  Inters.^  Com.  Rep.  726.  10  Sup. 
Ct.  Rep.  161;  Pickard  v.  Pullman  S«.utliern 
Car  Co.  117  V.  S.  34,  29  L.  ed.  7S:..  6 
Sup.  Ct.  Rc]).  035;  Miller  &  Co.  v.  Goodman. 
91  Tex.  43,  40  S.  W.  718:  Gulf.  C.  &  S.  I'.  R. 
Co.  V.  Dwycr.  75  Tex.  .)79.  7  L.R.A.  478; 
16  Am.  St.  Rep.  026.  12  S.  W.  1001; 
Harman  v.  Chicago.  147  U.  S.  'VM\.  :{7  L.  ed. 
216.   13  Sup.  Ct.  RejK  .S06;   Wabash.  St.  L. 

6  P.  R.  Co.  V.  Ulim.is.  118  V.  S.  V.T.  .*»:.-», 
30  L.  ed.  244.  2.50,  1   Inters.  Com.  Uep.  31. 

7  Sup.  Ct.  Rep.  4;  Stiite  ex  rel.  Carr  v.  Woid- 
rufl'  Sleeping  &  Parlor  Coach  Co.  114  lud. 
155,  1  Inters.  Com.  Rep.  798.  15  N.  E.  814; 
Southern  R.  Co.  v.  Asheville.  69  Fed.  301; 
Louisville  &  N.  R.  Co.  v.  Eubank,  184  V.  S. 
27.  4(5  L.  ed.  416.  22  Sup.  Ct.  Rep.  277; 
Central  R.  Co.  v.  Murphey,  196- U.  S.  104, 
49  L.  ed.  444,  25  Sup.  Ct.  Rep.  218; 
Wabash.  St.  L.  &  P.  R.  Co.  v.  lllinoi**.  118 
r.  S.  557.  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4. 

It  never  was  the  intention  of  the  ju«tices 
who  concurred  in  the  decision  in  Maine 
V.  Grand  Trunk  R.  Co.  142  U.  S.  217.  .35 
L.  ed.  904,  3  Inters.  Com.  Rep.  807,  12  Sui». 
Ct.  Rep.  103,  to  hold  that  a  state  could 
lew  an  occupation  tax  on  a  eorp«)ration 
engaged  in  the  transportation  of  interstate 
commerce,  or  could  lew  a  so-called  state 
occupation  tax  on  such  cor|>oration,  and 
ascertain  the  amount  thereof  by  a  percent- 
age on  the  gross  receipts  of  the  interstate 
and  foreign  commerce;  but  in  fact  the  tax 
was  there  sustained  as  a  property  or  com- 
mutation tax  in  lieu  of  all  other  taxation. 

Lyng  V.  Michigan,  135  U.  S.  161,  34  L, 
ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  Rep.  725 ;   Income  Tax  Cases    ( Pollock 
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T.  Fanners'  Loan  &  T.  Co.)  157  U.  8.  421), 
39  L.  ed.  759,  15  Sup.  Ct.  Bep.  673 ;  Lehigh 
Valley  R.  Co.  v.  Pennsylvania,  146  U.  S. 
192,  36  L.  ed.  672,  4  Inters.  Com.  Rep.  87, 
12  Sup.  Ct.  Rep.  806;  Pacific  Exp.  Co.  v. 
Seihert,  142  U.  S.  349,  35  L.  ed.  1038,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250;  Postal  Teleg.  Cable  Qo.  v.  Adams,  155 
U.  S.  688,  39  L.  ed.  311,  5  Inters.  Com.  Rep. 
1,  15  Sup.  Ct.  Rep.  268,  360;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  439, 
38  L.  ed.  1041,  4  Inters.  Com.  Rep.  677,  14 
Sup.  Ct.  Rep.  1122;  Atlantic  k  P.  Teleg. 
Co.  V.  Philadelphia,  190  U.  S.  160,  47  L.  ed. 
995,  23  Sup.  Ct.  Rep.  817;  Adams  EiCp.  Co. 
V.  Ohio  State  Auditor,  166  U.  S.  185,  41 
L.  ed.  965,  17  Sup.  Ct.  Rep.  604;  Michigan 
C.  R.  Co.  V.  Powers,  201  U.  S.  296,  50  L. 
ed.  762,  26  Sup.  Ct.  Rep.  459;  McHenry  v. 
Alford,  168  U.  S.  651,  42  L.  ed.  614,  18  Sup. 
Ct.  Rep.  242;  Wisconsin  &  M.  R.  Co.  v. 
Powers,  191  U.  S.  379,  48  L.  ed.  229,  24 
Sup.  Ct.  Rep.  107;  Beale,  Foreign  Corp.  f 
758,  p.  925. 

If  it  should  be  held  that  the  tax  herein 
involved  is  an  occupation  or  privilege  tax 
for  doing  an  intrastate  business,  and  the 
carrier  is  not  at  liberty  to  withdraw  from 
the  intrastate  business,  it  is,  under  the  deci- 
sion of  this  court,  a  burden  upon  interstate 
commerce. 

Pullman  Co.  v.  Adams,  189  U.  S.  420,  47 
L.  ed.  877,  23  Sup.  Ct.  Rep.  494;  Allen  v. 
Pullman's  Palace  Car  Co.  191  U.  S.  171, 
48  L.  ed.  134,  24  Sup.  Ct.  Rep.  39. 

Where  the  property  of  a  railway  company 
engaged  in  interstate  commerce  has  been 
assessed,  valued,  equalized,  and  taxed  in 
the  Hame  way  as  other  property  situated 
within  the  state  has  been  assessed,  valued, 
equalized,  and  taxed,  any  occupation  tax, 
or  tax  under  any  name,  whether  levied  upon 
the  carrier's  right  to  do  business  in  the 
state,  or  levied  against  it  generally  with- 
out limitation,  and  whether  taking  the 
form  of  a  certain  specific  amount,  or  a 
cortain  per  cent  of  the  receipts  derived  from 
its  business, — is  void  under  the  Constitu- 
ticn  and  laws  of  the  United  States,  because 
it  imposes  an  unjust  burden  upon  an  instru- 
mentality of  interstate  commerce. 

Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P. 
R.  Co.  163  U.  S.  589,  41  L.  ed.  274,  16  Sup. 
Ct.  Rep.  1173;  Judson,  Interstate  Com- 
merce, 51 ;  Leloup  V.  Mobile,  127  U.  S.  640, 
32  L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8 
Sup.  Ct.  Rep.  1380;  Brennan  v.  Titusville, 
153  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Ptcp.  658,  14  Sup.  Ct.  Rep.  829;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S. 
445.  38  L.  ed.  1046,  4  Inters.  Com.  Rep.  677, 
14  Sup.  Ct.  Rep.  1122;  Postal  Teleg.  Cable 
Co.  V.  Adams,  supra. 
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Messrs.  William  Edward  Hawkina  and 
Robert  Vance  Davidson  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  tax  prescribed  by  chapter  141  of  the 
Acts  of  the  Twenty-Ninth  Legislature  of 
Texas  is  an  occupation  tax. 

Maine  ▼.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct.  Rep.  121,  163;  State  Railroad 
Tax  Cases,  92  U.  S.  603,  23  L.  ed.  609; 
State  Tax  on  Railway  Gross  Receipts,  15 
Wall.  284,  21  L.  ed.  164;  Osborne  v.  Mobile, 
16  Wall.  479,  21  L.  ed.  470;  Nathan  v. 
Louisiana,  8  How.  73,  12  L.  ed.  992;  Tex. 
Const,  art.  8,  ff  1,  2,  9,  17;  State  v.  Galves- 
ton, H.  A  S.  A.  R.  Co.  (Tex.)  97  S.  W.  71; 
Albrecht  ▼.  State,  8  Tex.  App.  217,  34  Am. 
Dec.  737;  Languille  v.  State,  4  Tex.  App. 
322 ;  State  v.  Stephens,  4  Tex.  137 ;  Aulanier 
V.  Governor,  1  Tex.  664 ;  State  v.  Bock,  9 
Tex.  369;  ThcHnpeon  ▼.  State,  17  Tex.  App. 
258;  Texas  Bkg.  ft  Ins.  Co.  v.  State,  42  Tex. 
637;  Galveston  County  v.  Gorham,  49  Tex. 
289;  Blessing  v.  Galveston,  42  Tex.  660; 
Fahey  v.  State,  27  Tex.  App.  161,  11  Am. 
St.  Rep.  182,  11  S.  W.  108;  Higgins  ▼.  Rin- 
ker,  47  Tex.  396;  Pullman  Palace  Car  Co. 
V.  State,  64  Tex.  274,  53  Am.  Rep.  758; 
Cumberland  &  P.  R.  Co.  v.  State.  92  Md. 
668,  52  L.RJL  760,  48  Ati.  503;  Capital 
City  Water  Co.  v.  Board  of  Revenue,  117 
Ala.  303,  23  So.  970;  Cooley,  Taxn.  3d  ed. 
1094  et  seq. 

There  is  not»  in  the  caption  or  in  the  body 
of  the  act,  one  word  that  squints  at  the  idea 
of  a  property  tax.  To  hold  that  it  is  a 
property  tax  would  do  violence  to  all  known 
rules  of  construction,  and  ignore  the  pre- 
sumption that  the  legislature  intended  to 
pass  a  constitutional  measure. 

If  possible,  an  act  must  be  so  construed 
as  to  uphold  it. 

Kehrer  v.  Stewart,  197  U.  8.  60,  68, 
49  L.  ed.  663,  667,  25  Sup.  Ct.  Rep.  403; 
Osborne  v.  Florida,  164  U.  S.  654,  41  L.  ed. 
587,  17  Sup.  Ct.  Rep.  214;  Hooper  ▼.  Cali- 
fornia, 155  U.  S.  648,  39  L.  ed.  297,  5  In- 
ters. Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207; 
Sutherland  ▼.  De  Leon,  1  Tex.  305,  46  Abl 
Dec.  100;  State  v.  Galveston,  H.  ft  8.  A.  R. 
Co.  supra;  People  ex  rel.  Metropolitan 
Street  R.  Co.  v.  State  Tax  Comra.  174  N. 
Y.  417,  63  L.RJI.  884,  105  Am.  St  Rep.  682, 
67  N.  E.  69;  Gibson  County  ▼.  Pullman 
Southern  Car  Co.  42  Fed.  572 ;  Price  Co.  ▼. 
Atlanta,  105  Ga.  358,  31  S.  E.  619. 

The  mileage  basis  of  apportionment^  at 
applied  by  the  Texas  statute  to  the  gross 
receipts  of  lines  of  railroads  lying  partly 
within  and  partly  without  the  state  of 
Texas,  is  constitutional,  valid,  and  fair,  and 
correctly  and  justly  determines  what  propor- 
tion of  the  entire  receipts  of  such  line  of 
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railroad  results  from'  business  done  within 
the  state  of  Texas. 

Michigan  C.  R.  CJo.  ▼.  Powers,  201  U.  S. 
245,  60  L.  ed.  744,  26  Sup.  Ct.  Rep.  459; 
Adams  Exp.  Co.  v.  Kentucky,  166  U.  S.  171, 
180,  41  L.  ed.  960,  963,  17  Sup.  Ct.  Rep. 
627;  Western  U.  Teleg.  Co.  v.  Taggart,  163 
U.  8.  1,  41  L.  ed.  49,  16  Sup.  Ct.  Rep.  1054; 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  126  U. 
S.  562,  31  L.  ed.  794,  8  Sup.  Ct.  Rep.  961 ; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus, 
154  U.  S.  439,  38  L.  ed.  1041,  4  Inters.  Com. 
Rep.  677,  14  Sup.  Ct.  Rep.  1122;  Central 
P.  R.  Co.  ▼.  California,  162  U.  S.  91,  40 
L.  ed.  903,  16  Sup.  Ct.  Rep.  766;  Maine  v. 
Grand  Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed. 
994,  3  Inters.  Com.  Rep.  807,  12  Sup.  Ct. 
Rep.  121,  163;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Backus,  154  U.  S.  421,  38  L.  ed. 
1031,  14  Sup.  Ct.  Rep.  1114;  Cooley,  Ta-xn. 
Sd  ed.  pp.  163,  164. 

A  statute  may  affect  interstate  commerce 
without  amounting  to  a  regulation  thereof. 

New  Mexico  ex  rel.  McLean  v.  Denver  k 
R.  G.  R.  Co.  203  U.  S.  50,  51  L.  ed.  86,  27 
Sup.  Ct.  Rep.  1 ;  Ficklen  v.  Taxing  District, 
145  U.  S.  21,  36  L.  ed.  606,  4  Inters.  Com. 
Rep.  79,  12  Sup.  Ct.  Rep.  810;  Ouachita  & 
M.  River  Packet  Co.  v.  Aiken,  121  U.  8. 
444,  30  L.  ed.  976,  1  Inters.  Com.  Rep.  379, 
7  Sup.  Ct.  Rep.  907 ;  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  293,  21  L.  ed.  167; 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
819;  Smith  v.  Alabama,  124  U.  8.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  564;  Western  U.  Teleg.  Co.  v. 
James,  162  U.  S.  656,  40  D.  ed.  1107,  16 
Sup.  Ct.  Rep.  934;  Cook  v.  Marshall  Coun- 
ty, 196  U.  8.  261,  49  L.  ed.  471,  25  Sup.  Ct. 
Rep.  233;  Ashley  v.  Ryan,  153  U.  S.  436,  38 
L.  ed.  773,  4  Inters.  Com.  Rep.  664,  14  Sup. 
Ct.  Rep.  865;  Hopkins  v.  United  States,  171 
U.  8.  594,  43  L.  ed.  296,  19  Sup.  Ct.  Rep. 
40;  Cincinnati,  P.  B.  S.  k  P.  Packet  Co. 
V.  Bay,  200  U.  8.  179,  50  L.  ed.  428,  26  Sup. 
Ct.  Rep.  209;  Delaware  Railroad  Tax,  18 
Wall.  232,  21  L.  ed.  896;  Munn  v.  Illinois, 
94  U.  8.  135,  24  L.  ed.  87;  Gulf,  C.  A  8.  F. 
R.  Co.  ▼.  Dwyer,  75  Tex.  578,  7  L.R.A.  478, 
16  Am.  St.  Rep.  926,  12  8.  W.  1001;  St. 
I^uis  Southwestern  R.  Co.  v.  Smith.  20  Tex. 
Civ.  App.  451,  49  8.  W.  631;  Western  Paper 
Bag  Ck>.  V.  Johnson  (Tex.  Civ.  App.)  38 
S.  W.  366;  Cook  v.  Marshall  County,  119 
Iowa,  384,  104  Am.  St.  Rep.  283,  93  N.  W. 
372;  Connell  v.  Western  U.  Teleg.  Co.  108 
Mo.  459,  18  8.  W.  883;  Lumberville  Dela- 
ware Bridge  Co.  v.  State  Assessors  (State, 
Lumberville  Delaware  Bridge  Co.,  Prosecu- 
tors, V.  State  Assessors)  55  N.  J.  L.  529,  26 
L.R.A.  136,  26  Atl.  711. 

The  tax  is  not  upon  articles  of  or  receipts 
from  interstate  commerce,  and  such  receipts 
are  immaterial  except  in  so  far  as  they  en- 
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ter  into  and  become  a  part  of  the  measurt 
by  which  the  amount  of  the  tax  is  deter- 
mined. 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  8. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct.  Rep.  121,  163;  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  284.  21 
L.  ed.  164;  Wisconsin  &  M.  R.  Co.  v.  Pow- 
ers, 191  U.  8.  387,  48  L.  ed.  231,  24  Su|i. 
Ct.  Rep.  107;  Delaware  Railroad  Tax.  IS 
Wall.  206,  21  L.  ed.  888;  Erie  R.  Co.  v. 
Pennsylvania,  21  Wall.  492,  22  L.  ed.  ."lO.'S; 
New  York,  L.  E.  ft  W.  R.  Co.  v.  Pennsylva- 
nia, 158  U.  8.  431,  39  L.  ed.  1043,  15  Sup. 
Ct.  Rep.  896;  McHenry  v.  Alford,  168  V.  S. 
651,  42  L.  ed.  614,  18  Sup.  Ct.  Rep.  242; 
SUte  Railroad  Tax  Cases,  92  U.  8.  575,  23 
L.  ed.  669;  Nathan  v.  Louisiana,  8  How.  73« 
12  L.  ed.  992;  Home  Ins.  Co.  v.  New  York. 
134  U.  8.  594,  33  L.  ed.  1025,  10  Sup.  Ct. 
Rep.  593 ;  Western  U.  Teleg.  Co.  v.  Taggart, 
163  U.  8.  1,  41  L.  ed.  49,  16  Sup.  Ct.  Rep. 
1054;  Horn  Silver  Min.  Co.  v.  New  York, 
143  U.  8.  316,  36  L.  ed.  168,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct.  Rep.  403;  New  York 
V.  Roberts,  171  U.  8.  664,  43  L.  ed.  320,  10 
Sup.  Ct.  Rep.  58;  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  8.  350,  36  L.  ed.  1038,  3  Inters.  Com. 
Rep.  810,  12  Sup.  Ct.  Rep.  250;  Armour 
Packing  Co.  v.  Lacy,  200  U.  8.  226,  50  L. 
ed.  461,  26  Sup.  Ct.  Rep.  232;  Cumberland 
k  P.  R.  Co.  V.  State,  92  Md.  668,  52  L.B.A. 
764,  48  Atl.  503. 

"Equal"  implies  not  identity,  but  duality ; 
the  use  of  one  thing  as  the  measure  of  an- 
other.  It  is  so  understood  in  the  plain  lan- 
guage of  the  people;  it  is  so  interpreted  by 
the  courts  of  the  countrv. 

Little  Rock  &  M.  R.  Co.  ▼.  St.  Louis,  I 
M.  k  8.  R.  Co.  4  Inters.  Com.  Rep.  637,  69 
Fed.  400;  Kentucky  k  I.  Bridge  Co.  v. 
Louisville  k  N.  R.  Co.  2  L.R.A.  289,  2  In- 
ters. Com.  Rep.  351,  37  Fed.  624;  Little 
Rock  k  M.  R.  Co.  V.  St.  Louis,  I.  M.  k  S. 
R.  Co.  26  L.R.A.  192,  4  Inters.  Com.  Rep. 
864,  11  C.  C.  A.  417,  27  U.  8.  App.  380,  63 
Fed.  775. 

The  question  of  the  validity  of  a  tax  on 
railroads  measured  by  gross  receipts  from 
interstate,  as  well  as  intrastate,  traffic,  has 
been  presented  to  the  Supreme  Court  of  the 
United  States  seven  times  in  the  history  of 
that  court,  and  the  validity  of  the  tax  has 
been  sustained  each  time  the  question  has 
been  considered  by  the  court. 

Philadelphia  k  R.  R.  Co.  v.  Pennsylvania. 
15  Wall.  284,  21  L.  ed.  164;  Delaware  Rail- 
road Tax,  18  Wall.  206,  21  L.  ed.  888;  Erie 
R.  Co.  v.  Pennsylvania,  21  Wall.  492,  22  L. 
ed.  595;  Maine  v.  Grand  Trunk  R.  Co.  142 
U.  8.  217«  35  L.  ed.  994,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct.  Rep.  121,  163;  New  York, 
L.  E.  k  W.  R.  Co.  V.  Pennsylvania.  158  U. 
8.  431,  39  L.  ed.  1043,  16  Sup.  Ct.  Rep.  896; 
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McHenry  ▼.  Alford,  168  U.  S.  651,  42  L. 
ed.  614,  18  Sup.  Ct.  Rep.  242;  Wisconsin  A 
M.  R.  Co.  V.  Powers,  191  U.  S.  387, '48  L. 
ed.  231,  24  Sup.  Ct.  Rep.  107. 

The  fact  that  railroad  companies  which 
are  subject  to  the  tax  carry  United  States 
mail  does  not  render  the  tax  invalid. 

Thomson  v.  Union  P.  R.  Co.  9  Wall.  579, 
19  L.  ed.  792;  First  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  353,  19  L.  ed.  701 ;  Union  P. 
U.  Co.  V.  Peniston,  18  Wall.  5,  21  L.  ed. 
787;  Santa  Clara  County  v.  Southern  P.  R. 
Co.  9  Sawy.  165,  18  Fed.  385;  Reagan  v. 
Mercantile  Trust  Co.  154  U.  S.  413,  38  L. 
ed.  1028,  4  Inters.  Com.  Rep.  575,  14  Sup. 
Ct.  Rep.  1060;  Smyth  v.  Ames.  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
Huntington  v.  Central  P.  R.  Co.  2  Sawy. 
503,  Fed.  Cas.  No.  6,911. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  against  certain  railroads 
to  recover  taxes  and  penalties.  The  su- 
preme court  of  the  state  held  the  penalties 
[224]*to  be  void  under  the  state  Constitution, 
but  upheld  the  tax.  97  S.  W.  71.  The 
railroads  bring  the  case  here  mainly  on  the 
«rround  that  the  law  upon  which  the  action 
is  based  is  an  attempt  to  regulate  commerce 
cmong  the  states. 

The  act  in  question  is  cotitled,  "An  Act 
Imposing    a    Tax    upon    Railroad    Corjwra- 
tions     .     .     .     and  Other  Persons     .     .     . 
Owning    ...    or  Controlling  Any  Line  of 
Railroad  in  This  State     .     .     .     Equal  to  1 
Per  Cent  of  Their  Gross  Receipts,     .     .     . 
and    Repealing    the    Existing    Tax    on    the 
(iross    Passenger    Earnings    of    Railroads." 
It  proceeds  in  §  1  to  impose  upon  such  rail- 
roads  *'an   annual   tax   for   the  year    1905, 
and  for  each  calendar  year  thereafter,  equal 
to    1    per   centum   of   its   gross    receipts,   if 
Hucli  line  of  railroad  lies  wholly  within  the 
state.'*     In    §    2   a   report,   under  oath,   of 
"the  gross  receipts  of  such  line  of  railroad, 
from  every   source   whatever,    for   the  year 
ending  on  the  30th  day  of  June  last  preced- 
ing?,*'  and    immediate   payment   of   the  tax, 
"calculated  on  the  gross  receipts  so  report- 
ed," are  required.     The  comptroller  is  giv- 
en power  to  call   for  other  reports,  and  is 
to  "estimate  such  tax  on  the  true  gross  re- 
ceipts thereby  disclosed,"  etc.     The  lines  of 
the   railroads  concerned  are  wholly  within 
the  state,  but  they  connect  with  other  lines, 
and  a  part,  in  some  instances  much  the  lar- 
ger part,  of  their  gross  receipts  is  derived 
from  the  carriage  of  passengers  and  freight 
coming  from,  or  destined  to,  points  without 
the  state.     In  view  of  this  portion  of  their 
business,  the  railroads  contend  that  the  case 
is  governed  by  Philadelphia  &  S.  Mail  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
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1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct 
Rep.  1118.  The  counsel  for  the  state  rely 
upon  Maine  v.  Grand  Trunk  R.  Co.  142  U. 
S.  217,  35  L.  ed.  994,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct.  Rep.  121,  163,  and  main- 
tain, if  necessary,  that  the  later  overrules 
the  earlier  case. 

In   Philadelphia  &  S.  Mail   S.   S.   Co.  ▼. 
Pennsylvania,    supra,    it   was    decided    that 
a  tax  upon  the  gross  receipts  of  a  steam- 
ship    corporation      of      the      state,      when 
such     receipts     were     derived     from     com- 
merce   between    the    states    and    with    for- 
eign  countries,   was   unconstitutional.      We 
regard    this   decision    as   unshaken    and   as 
stating  established  law.  It  cites  *the    earlier[225 
cases   to   the   same   effect.     Later  ones  are 
Ratterman  v.  Western  U.  Teleg.  Co.  127  U. 
S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127;  Western  U.  Teleg. 
Co.  V.  Pennsylvania,  128  U.  S.  39,  32  L.  ed. 
345,  2   Inters.   Com.  Rep.   241,   9   Sup.   Ct. 
Rep.  6;   Western  U.  Teleg.  Co.  v.  Alabama 
Bd.  of  Assessment    (Western   U.  Teleg.  Co. 
V.   Seay)    132  U.  S.  472,  33   L.   ed.  409,  2 
Inters.   Com.    Rep.    726,    10   Sup.   Ct.   Rep. 
161.     See  also  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  25,  35  L.  ed.  613, 
617,  3  Inters.  Com.  Rep.  595.   11   Sup.  Ct 
Rep.   876;   Ficklen   v.   Taxing  District,   145 
U.   S.   1,  22,   36  L.   ed.   601,  606,   4   Inters. 
Com.  Rep.  79,  12  Sup.  Ct  Rep.  810;   New 
York,  L.   E.  &  W.   R.  Co.  v.  Pennsylvania, 
158   U.  S.   431,  438,  39   L.  ed.    1043,    1045, 
15  Sup.  Ct  Rep.  896;   McHenry  v.  Alford, 
168  U.  S.  651,  670,  671,  42  L.  ed.  614.  621, 
18  Sup.  Ct  Rep.  242;  Atlantic  &  P.  Teleg. 
Co.  v.  Philadelphia,  190  U.  S.   160,  162,  47 
L.  ed.  995,  999,  23  Sup.  Ct  Rep.  817.     In 
Maine   v.   Grand   Trunk   R.   Co.    supra,  the 
authority    of    the    Philadelphia    Steamship 
Company  Case  was  accepted  without  ques- 
tion, and  the  decision  was  justified  by  the 
majority  as  not  in  any  way  qualifying  or 
impairing  it.     The  validity  of  the  distinc- 
tion was  what  divided  the  court. 

It  being  once  admitted,  as  of  course  it 
must  be,  that  not  every  law  that  affects 
commerce  among  the  states  is  a  regulatiou 
of  it  in  a  constitutional  sense,  nice  distinc- 
tions are  to  be  expected.  Regulation  and 
commerce  among  the  states  both  are  prac- 
tical rather  than  technical  conceptions,  and, 
naturally,  their  limits  must  be  fixed  by 
practical  lines.  As  the  property  of  com- 
panies engaged  in  such  commerce  may  be 
taxed  (Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  35  L.  ed.  613,  3 
Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876),  and  may  be  taxed  at  its  \'ahie  as  it 
is,  in  its  organic  relations,  and  not  merely 
as  a  congeries  of  unrelated  items,  taxes  on 
such  property  have  been  sustained  that  took 
account  of  the  augmentation  ol  value  from 
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the  commerce  in  which  it  was  engaged. 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep. 
305 ;  Adams  Exp.  Co.  v.  Kentucky,  166  U.  S. 
171,  41  L.  ed.  960,  17  Sup.  Ct.  Rep.  627; 
Fargo  ▼.  Hart.  193  U.  S.  490,  499,  48  L.  ed. 
761,  765,  24  Sup.  Ct.  Rep.  498.  So  it  has 
been  held  that  a  tax  on  the  property  and 
business  of  a  railroad  operated  within  the 
state  might  be  estimated  prima  facie  by 
gross  income,  computed  by  adding  to  the 
income  derived  from  business  within  the 
state  the  pro])ortion  of  interstate  business 
equal  to  the  proportion  between  the  road 
over  which  the  bui^incss  was  carried  within 
the  state  to  the  total  lengtli  of  the  road  over 
which  it  was  carried.  Wisconsin  &  M. 
R.  Co.  V.  Powers,  101  U.  S.  379,  48  L.  ed. 
229,  24  Sup.  Ct.  Rep.  107. 
326]  •Since  the  commercial  value  of  property  |  MS  U.  S.  431,  438,  439,  39  L.  ed.  1043, 
consists  in  the  expectation  of  income  from  I  104.'5,  1040.  15  Sup.  Ct.  Rep.  890.  The  ques- 
it,  and  since  taxos  ultimately,  at  least,  in  '  tioii  is  wtivtlicr  this  is  such  a  tax.  It 
the  lonp:  run,  come  out  of  income,  obviously  j  ;i]>]M'ar:*  siiliM'i<Mitly.  perhaps  from  what  has 
taxes   called   taxes   on   property,  and   those    hrcu  saiil.  tluit   we  are  to  look  for  a   prac- 


excise  was  an  attempt  to  reach  that  addi- 
tional value.  The  two  taxes  together  fairly 
may  be  called  a  commutation  tax.  See 
Ficklen  v.  Taxing?  District,  145  U.  S.  1,  23, 
36  L.  ed.  601,  007,  4  Inters.  Com.  Rep.  79, 
12  Sup.  Ct.  Rep  810;  Postal  Teleg.  Cable 
Co.  v.  Adams,  155  U.  S.  688,  697,  39  L.  ed. 
311,  316,  6  Inters.  Com.  Rep.  1,  15  Sup.  Ct. 
Rep.  208,  360;  McHenry  v.  Alford,  108  U. 
S.  651,  670,  671,  42  L.  ed.  614,  621,  18  Sup. 
Ct.  Rep.  242. 

•"By  whatever  name  the  exaction  may  be [2 2 7] 
called,  if  it  amounts  to  no  more  than  the 
ordinary  tax  upon  property  or  a  just 
equivalent  therefor,  ascertained  by  refer- 
ence thereto,  it  is  not  open  to  attack  as  in- 
ronsistont  with  the  Constitution."  Postal 
Tel  eg.  Cable  Co.  v.  Adams,  supra.  See  New 
York,  L.   E.  &  W.  R.  Co.  v.  Pennsylvania, 


called  taxes  on  income  or  receipts,  tend  to 
run  into  each  other  somewhat  as  fair  value 
and  anticipated  profits  run  into  each  other 
in  the  law  of  damages.  The  difTiculty  of 
distinguishing  them  became  greater  when 
it  was  decided,  not  without  much  debate 
and  difference  of  opinion,  that  interstate 
carriers'  property  might  be  taxed  as  a  go- 
ing concern.  In  Wisconsin  &  M.  R.  Co.  v. 
Powers,  supra,  the  measure  of  property  by 
income  purported  only  to  be  prima  facie 
valid.  But  the  extreme  case  came  earlier. 
In  Maine  v.  Grand  Trunk  R.  Co.  supra, 
"an  annual  excise  tax  for  the  privilege  of 
exercising  its  franchise"  was  levied  upon 
everyone  operating  a  railroad  in  the  state, 
fixed  by  percentages,  varying  up  to  a  cer- 
tain limit,  upon  the  average  gross  receipts 
per  mile  multiplied  by  the  number  of  miles 
within  the  state,  when  the  road  extended 
outside.  This  seems  at  first  sight  like  a 
reaction  from  the  Philadelphia  &  Southern 
Mail  Steamship  Company  Case.  But  it 
may  not  have  been.  The  estimated  gross 
receipts  per  mile  may  be  said  to  have  been 
made  a  measure  of  the  value  of  the  prop- 
erty per  mile.  That  the  effort  of  the  state 
was  to  reach  that  value,  and  not  to  fasten 
on  the  receipts  from  transportation  as  such, 
was  shown  by  the  fact  that  the  scheme 
of  the  statute  was  to  establish  a  system. 
The  buildings  of  the  railroad  and  its  lands 
and  fixtures  outside  of  its  right  of  way 
were  to  be  taxed  locally,  aa  other  property 
was  taxed,  and  this  excise  with  the  local 
tax  were  to  be  in  lieu  of  all  taxes.  The 
language  shows  that  the  local  tax  was  not 
expected  to  include  the  additional  value 
gained  by  the  property  being  part  of  a  go- 
ing concern.  That  idea  came  in  later.  The 
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tical  rather  tlinn  a  logical  or  pliilo:sopliical 
(listinetion.  The  stiite  must  be  allowed  to 
tax  the  j)roperty.  and  to  tax  it  at  its  Ac- 
tual value  as  a  ^oing  concern.  On  the 
other  hand,  the  state  cannot  tax  the  inter- 
state business.  The  two  nrcessitii's  hardiv 
admit  of  an  absolute  logical  reernuiliation. 
Yet  the  distinction  is  not  without  sense. 
When  a  legislature  is  trying  simply  to  value 
propcrt}',  it  is  less  likely  to  atteni]»t  or  to 
effect  injurious  regulation  than  when  it  is 
aiming  directly  at  the  receipts  from  inter- 
state commerce.  A  practical  line  can  be 
drawn  by  taking  the  whole  scheme  of  taxa- 
tion into  account.  That  must  be  done  by 
this  court  as  best  it  can.  Neither  tlie 
state  courts  nor  the  legislatures,  by  giving 
the  tax  a  particular  name  or  by  the  use  of 
some  form  of  words,  can  take  away  our  duty 
to  consider  its  nature  and  effect.  If  it 
bears  upon  commerce  among  the  states  so 
directly  as  to  amount  to  a  regulation  in  a 
relativelv  imme«liate  wav.  it  will  not  be 
saved  by  name  or  form  Stockavd  v.  ^lor- 
gan,  185  U.  8.  27,  37,  40  L.  ed.  785.  704,  22 
Sup.  Ct.  Rep.  57(>;  Asbell  v.  Kansas,  209  U. 
S.  251,  254,  250.  ante,  778,  780,  781.  28 
Sup.  Ct.  Rep.  485. 

We  are  of  opinion  that  the  statute  levy- 
ing this  tax  does  amount  to  an  attempt  to 
regulate  commerce  among  the  states.  The 
distinction  between  a  tax  "equal  to"  1  per 
cent  of  gross  receipts,  and  a  tax  of  1  per 
cent  of  the  same,  seems  to  us  nothing,  ex- 
cept where  the  former  phrase  is  the  iiulex 
of  an  actual  attempt  to  reach  the  property 
and  to  let  the  interstate  traffic  and  the 
receipts  from  it  alone.  We  find  no  such 
attempt  or  anything  to  qualify  the  plain 
inference  from  the  statute,  taken  by  itself. 
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On  the  contrary,  we  rather  infer  from  the 
jii(I«nnent  of  the  state  court  and  from  the 
[218]aru^nnent  on  behalf  of  the  state  *thnt  an- 
utlu  r  tax  on  the  property  of  tlie  railroad 
18  upon  a  valuation  of  that  property,  taken 
as  a  going  concern.  This  is  merely  an  eflTort 
to  reach  the  gross  receipts,  not  even  dis- 
guised by  the  name  of  an  occupation  tax. 
and  in  no  way  helped  by  the  words  "equal 
to." 

Of  course,  it  does  not  matter  that  the 
plaintiffs  in  error  are  domestic  corporaticms, 
or  that  the  tax  embraces  indiscriminately 
gross  receipts  from  commerce  within  as 
well  as  outside  of  the  state.  We  are  of 
opinion  that  the  judgments  should  be  re- 
versed. 

Judgment  reversed. 

Mr.  Justice  Hnrlan,  dissenting: 
In  my  opinion  the  court  ought  to  accept 
the  interpretation  which  the  supreme  court 
of  Texas  places  upon  the  statute  in  question. 
In  other  words,  it  should  be  assumed  that, 
by  imposing  upon  railroads  and  corporations 
owning,  operating,  managing,  or  controlling 
any  line  of  railroad  in  the  state,  for  the 
transportation  of  passengers,  freight,  or 
baggage,  an  annual  tax  "equal  to  1  per  cent- 
um of  its  gross  receipts,  if  such  line  of  rail- 
road lies  wholly  within  the  state,  and,  if 
such  line  of  railroad  lies  partly  within  and 
partly  without  the  state  it  shall  pay  a  tax 
equal  to  such  proportion  of  the  said  1  per 
centum  of  its  gross  receipts  as  the  length 
of  the  portion  of  such  line  within  the  state 
bears  to  the  whole  length  of  such  line," — 
the  state  intended  to  impose  only  an  occu- 
pation tax.  Such  is  the  construction  which 
the  state  court  places  on  the  statute,  and  that 
construction  is  justified  by  the  words  used. 
We  have  the  authority  of  the  supreme  court 
of  Texas  for  saying  that  the  Constitution  of 
that  state  authorizes  the  imposition  of  oc- 
cupation taxes  upon  natural  persons  and 
upon  corporations,  other  than  municipal,  do- 
ing business  in  that  state.  The  plaintiff  in 
error  is  a  Texas  corporation,  and  it  cannot 
be  doubted  that  the  state  may  impose  an 
occupation  tax  on  one  of  its  own  corpora- 
[SS9]tions,  ^provided  such  tax  does  not  interfere 
with  the  exercise  of  some  power  belonging  to 
the  United  States. 

But  it  is  said  that  the  tax  in  question, 
even  if  regarded  as  an  occupation  tax,  is 
invalid,  as  constituting  a  direct  burden  on 
interstate  commerce,  the  regulation  of  which 
belongs  to  Congress.  It  is  not,  in  my  opin- 
ion, to  be  taken  as  a  tax  on  interstate  com- 
merce in  the  sense  of  the  Constitution;  for 
its  operation  on  interstate  commerce  is  only 
incidental,  not  direct.  A  state,  in  the  regu- 
lation of  its  internal  affairs,  often  prescribes 
rules  which,  in  their  operation,  remotely 
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or  incidentally,  affect  interstate  commerce. 
But  such  rules  have  never  been  held  as  in 
themselves  imimsing  direct  burdens  upon 
such  commerce,  and.  on  that  ground,  invalid. 
The  state,  in  the  present  case,  ascertains  the 
extent  of  business  done  by  the  cor|)oration 
in  tlio  state,  and  requires  an  annual  oc* 
cupation  tax  "etjual"  to  a  named  per  centum 
of  the  amount  of  such  business.  It  does  not 
lay  any  tax  directly  upon  the  gross  receipts 
as  such,  as  was  the  case  in  Philadelphia  &.  8. 
Mail  S.  S.  Co.  V.  Pennsylvania,  122  V.  S. 
320,  30  L.  ed.  1200, 1  Inters.  Com.  Rep.  308,7 
Sup.  Ct.  Rep.  1118.  In  that  case  the  court 
said:  **The  tax  was  levied  directly  upon 
the  receipts  derived  by  the  company  f rolj  its 
fares  .an4  freights,  for  the  tran>portation 
of  porsons  and  goods  bi'twcoii  tliiroreiit  states^ 
and  between  tlie  states  and  foreign  coun- 
tries, and  from  the  charti'r  of  its  vessels, 
which  was  for  the  same  purpose.  Tliia 
transportation  was  an  act  of  int«'rstate  and 
foreign  commerce.  It  was  the  carrying  on 
of  such  commerce."  Here  there  is  no  levy- 
ing upon  receipts,  as  such,  from  interstate 
commerce.  The  state  only  measures  the  oc- 
cupation tax  by  looking  at  the  entire 
amount  of  the  business  done  within  its 
limits,  without  reference  to  the  source  from 
which  the  business  comes,  it  does  not  tax 
any  part  of  the  business  because  of  its  being 
interstate.  It  has  reference  equally  to  all 
kinds  of  business  done  by  the  c()r|)oration  in 
the  state.  Suppose  the  state,  as.  under  ita 
Constitution,  it  might  do.  should  impose  an 
income  tax  upon  railroad  cor|)orations  of  its 
own  creation,  doing  business  within  the 
state,  equal  to  a  given  per  cent  of  all  in- 
come received  by  the  corporation  from  its 
business, — would  'the  corporation  be  entitled[2S 
to  have  excluded  from  computation  such  of 
its  income  as  was  derived  from  interstate 
commerce?  Such  would  be  its  right  under 
the  principles  announced  in  the  present 
case.  In  the  case  supposed  the  income  tax 
would,  under  the  principles  or  rules  now  an- 
nounced, be  regarded  as  a  direct  burden  up- 
on interstate  commerce.  I  cannot  assent  to 
this  view. 

If  it  did  not  delay  an  announcement  of 
the  court's  decision  longer,  perhaps,  than 
is  desirable,  I  should  be  glad  to  go  into 
this  subject  at  large,  and  present  such 
a  review  of  the  adjudged  cases  as  would 
show  that  the  views  expressed  by  me 
are  in  harmony  with  previous  cases  in 
this  court.  The  present  decision,  I  fear, 
will  seriously  affect  the  taxing  laws  of  many 
states,  and  so  impair  the  powers  of  the 
several  states,  in  matters  of  taxation,  that 
they  cannot  compel  their  own  corporations  to 
bear  their  just  proportion  of  such  public 
burden  as   can  be  met  only  by   taxation. 
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I  dissent  from  the  opinion  and  judgment  of 
the  court. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice 
White,  and  Mr.  Justice  McKeiina  concur 
in  this  dissent. 


THOMAS  T.  FAUNTLEROY,  Plff.  in  Err., 

V. 

J.  J.  LUM. 

(See  S.  C.  Reporter's  ed.  230-246.) 

Courts  —  jurisdiction  —  suit  to  enforce 
f^ambliiiff  contract. 

1.  The  Mississippi  courts  are  not  without 
jurisdiction  of  causes  of  action  arising  out 
of  gambling  transactions  in  futures  because 
of  the  provision  of  Miss.  Ann.  Code  1892, 
f  2117,  that  contracts  of  that  character 
"shall  not  be  enforced  by  any  court,"  since 
such  statute  only  lays  down  a  rule  of  deci- 
sion. 

Constitutional     law  —  fuli     faith     and 
credit  —  Judgment  of  sister  state. 

2.  The  Mississippi  courts  cannot  deny  to 
a  judgment  of  a  IVlissouri  court,  based  upon 
an  award  in  arbitration  proceedings  in 
Mississippi,  the  full  faith  and  credit  se- 
cured by  U.  S.  Const,  art.  4,  f  1,  to  the 
judgments  of  sister  states,  because  the 
original  controversy  grew  out  of  a  gambling 
transaction  in  futures  in  Mississippi,  which 
is  made  a  misdemeanor  by  Miss.  Ann.  Code 
1892,  Si  1120,  1121,  2117,  which  further 
provide  that  contracts  of  that  character 
shall  not  be  enforced  by  any  court. 

[No.  216.] 

Argued  and  submitted  April  27,  28,  1908. 
Decided   May    18,    1908. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Circuit  Court  of  Warren 
County,  in  that  state,  in  favor  of  defendant 
in  an  action  upon  a  judgment  of  a  court 
of  another  state.     Reversed. 

See  same  case  below  on  first  appeal,  80 
Miss.  757,  92  Am.  St.  Rep.  620,  32  So. 
290. 

The  facts  are  stated  in  the  opinion. 

Mr.  Shepard  Barclay  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  plea  of  "want  of  jurisdiction"  is  sup- 
posed by  defendant  in  error  to  have  efficacy 
sufficient  to  get  behind  not  merely  the  final 

Note. — ^As  to  full  faith  and  credit  to  be 
given  judgments  of  courts  of  another  state — 
see  notes  to  Mills  v.  Duryee,  3  L.  ed.  U.  S. 
411;  lyArcy  v.  Ketchum,  13  L.  ed.  U.  S. 
648;  Huntington  v.  Attrill,  36  L.  ed.  U.  8. 
1123;  and  Bailey  ▼.  Mosher,  11  C.  C.  A.  318. 
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judgment  of  the  Missouri  court  (which  ad- 
judicated the  very  question  again  mooted 
here),  but  to  get  behind  the  prior  award  of 
arbitrators  voluntarily  chosen  by  the  parties 
concerned,  who  were  not  asked  to  pass  up.)n 
the  illegality  of  the  original  contract,  and 
whose  decision  is  an  "extinguishment"  of 
the  prior  matters  submitted. 

Jones  V.  Harris,  58  Miss.  298. 

The  prior  question  of  indebtedness  was 
merged  in  the  award,  which  partakes  of  the 
nature  of  a  judgment. 

Searles  v.  Lum,  81  Mo.  App.  607,  89  Mo. 
App.  235. 

The  Missouri  law  in  this  particular  is  not 
different  from  that  prevailing  elsewhere. 

Jenkins  v.  Meagher,  46  Miss.  94;  Jones  v. 
Harris,  supra;  Memphis  &  C.  R.  Co.  v. 
Scruggs,  50  Miss.  294. 

The  Missouri  court  adjudged  that  the 
award  in  Mississippi  was  valid,  and  ulti- 
mately rendered  judgment  accordingly. 

Searles  v.  Lum,  supra. 

There  was  no  want  of  jurisdiction  in  the 
Missouri  court;  and  that  issue  is  surely  a 
Federal  question  in  an  action  on  the  judg- 
ment of  a  sister  state. 

Rogers  v.  Alabama,  192  U.  S.  231,  48  L. 
ed.    419,  24  Sup.  Ct.  Rep.  257. 

No  penal  law,  as  in  view  in  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  265,  32  L.  ed.  239, 
8  Sup.  Ct.  Rep.  1370,  is  involved  in  this  liti- 
ation.  The  Missouri  court  adjudicated  the 
issues  of  civil  liability  which  the  pleadings 
and  evidence  disclosed,  and  gave  judgment 
thereon.  That  judgment  is,  we  respectfully 
submit,  entitled  to  the  same  conclusive  ef- 
fect in  Mississippi  which  it  had  in  Missouri* 
This  we  consider  settled  by  decisions  of  this 
court  already  cited,  as  well  as  by  the  fol- 
lowing: 

Huntington  v.  Attrill,  146  U.  S.  684,  36 
L.  ed.  1133,  13  Sup.  Ct.  Rep.  224;  Jaster  ▼. 
Currie,  198  U.  S.  144,  49  L.  ed.  988,  25  Sup. 
Ct.  Rep.  614. 

The  effect  of  the  Missouri  judgment  by  the 
law  in  that  state  is  to  merge  the  original 
claim  in  the  award,  and  the  award  in  the 
judgment,  precluding  any  such  inquiry  a« 
the  plea  of  defendant  sedcs  to  open  in  this 
cause. 

Wilkerson  v.  Whitney,  7  Mo.  295;  Pitts 
▼.  Fugate,  41  Mo.  405;  SUte  ex  rel.  Wil- 
son V.  Rainey,  74  Mo.  220;  State  ex  rel. 
Hudson  V.  Trammel,  106  Mo.  510,  17  S.  W. 
502;  Re  Copenhaver,  118  Mo.  377,  40  Am. 
St.  Rep.  382,  24  S.  W.  161;  Julian  v.  Cal- 
kins, 85  Mo.  202;  Miller  v.  Hoover,  121 
Mo.  App.  568,  97  S.  W.  210;  Hamilton  ▼. 
McLean,  169  Mo.  51,  68  S.  W.  930;  Field 
V.  Sanderson,  34  Mo.  542,  86  Am.  Dec.  124. 

There  is  no  claim  of  fraud  in  the  pro- 
curement of  this  judgment  at  bar,  or  of  anj 
other  substantial   irregularity  in  the   pro- 
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cediire  in  Missouri.  Illegality  in  the 
ori|;inal  claim  is  not  as  stron<;:  a  taint  or 
bloinish  as  fraud  would  be  in  the  inception 
of  the  ju(l.LMnent.  Yet  this  court  has  held 
that  such  fraud  could  not  be  used  as  a  de- 
fense to  an  action  in  one  state  upon  a  judg- 
ment in  another. 

Christmas  v.  Russell,  5  Wall.  290,  18  L. 
ed.  475;  Vanfleet,  Collateral  Attack,  1st 
ed.  1802,  §  558,  p.  586,  note  5. 

The  ^lissouri  judgment  should  have  "full 
faith  and  credit,"  under  the  Constitution, 
as  a  direct  adjudication  of  the  very  issue 
of  illegality  advanced  herein. 

Vsnight  V.  Meador,  99  Va.  569,  86  A:  i. 
St.  Rep.  908,  .39  S.  E.  225;  McOilvray  v. 
Avery,  30  Vt.  5.38;  MacDonald  v.  Hrand 
Trunk  IJ.  Co.  71  X.  H.  448,  59  L.R.A.  448, 
93  Am.  St.  Rep.  650,  52  Atl.  982;  Poet  v. 
Hatcher,  112  Ala.  514,  57  Am.  St.  Rep.  45, 
21  So.  711;  Indiana  ex  rel.  Stone  v.  llel- 
nier.  21   Iowa,  .370. 

Messrs.  Robert  L.  McLaurin,  Amos  A. 
Armistead,  E.  L.  Brien.  Garner  Wynn 
Green,  and  Afarcellus  fireen  also  filed  a 
brief   for  ])Iainti(T  in  error: 

}\y  allr)>ving  a  plea  to  Im*  interposed  in 
the  .Mi>sissippi  courts,  in  an  action  Ujion  a 
Mi>-i(!uri  ju(l«:ment,  which  was  not  allow- 
able, in  the  courts  of  Missouri,  both  (a) 
the  Federal  Constitution,  art.  4,  sec.  1, 
and  (b)  U.  S.  Rev.  Stat.  §  905,  U.  S.  Comp. 
8tJit.  1901,  p.  077,  were  violated,  in  that 
full  faith  and  credit  to  it  were  denied,  and 
the  faith  and  credit  to  which  it  was  en- 
titled in  Missouri  were  not  given  to  it  in 
Mississippi. 

lininptnn  V.  M*('nnnel.  3  Wheat.  236,  4 
L.  ed.  .379:  Mills  v.  Duryee,  7  C;ranch.  483, 
3  L.  ed.  412;  MElmoylo  v.  Cohen,  13  Pet. 
324,  10  L.  ed.  183;  (  hrislma^  v.  Russell,  5 
Wall.  .301,  18  L.  ed.  478;  Harding  v.  Hard- 
ing, 198  U.  S.  317,  49  L.  ed.  Umi  25  Sup. 
Ct.  Re^).  679;  Haddock  v.  Haddock.  201  V. 
8.  507,  50  L.  ed.  868,  26  Sup.  Ct.  Rep.  525. 

In  Missouri,  only  judgments  by  ccmfcs- 
eiou  shall  be  void  when  based  on  a  gam- 
bling transaction;  and  when  rendered  by 
default,  or  u]K)n  issue  joined  and  fought  as 
bitterly  as  was  the  instant  case,  there  can 
be  no  second  trial  of  that  which  was  inter- 
posed in  the  first  trial  and  decided  ad- 
versely. 

W  ilkerson  v.  Whitney,  7  Mo.  296. 

The  <si\nc  elTect  as  exists  in  Missouri  un- 
der the  laws  and  decisions  thereof — the 
domicil  of  the  rendition  of  the  judgment — 
must,  under  the  supreme  law  of  the  land, 
ibe  given  to  it  in  Mississippi. 

Draper  v.  Gorman,  8  Leigh,  628. 
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Messrs.  T.  C.  Catdiinss  and  O.  W. 
Catcliings  submitted  tlie  cause  for  defend- 
ant in  error: 

It  is  now  the  settled  law  in  this  court 
that  the  essential  nature  and  real  founda- 
tion of  a  cause  of  action  are  not  changini 
by  recovering  judgment  upon  it,  and  that 
the  technical  rules  which  regard  tlie  origi- 
nal claim  as  merged  in  the  judgment,  and 
the  judgment  as  implying  a  promise  by  the 
defendant  to  ]>ay,  do  not  preclude  a  court 
to  which  a  judgment  is  presented  for  af- 
firmative action  (while  it  cannot  go  be- 
hind the  judgment  for  the  purpose  of  ex- 
amining into  the  validity  of  the  claim) 
from  ascertaining  whether  the  claim  is 
real  I V  one  of  such  a  nature  that  the  court 
is  authorized  to  enforce  it. 

Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
280,  32  L.  ed.  242,  8  Sup.  Ct.  Rep.  1370. 

U  he  Constitution  does  not  require  a  state 
to  give  jurisdiction  against  its  will;  it 
does  not  rc<|uire  a  state  to  provide  a  court 
in  which  all  causes  of  action  mav  be  tried; 
and  it  is  only  where  the  plaintifT  can  find  a 
court  in  which  he  has  a  right  to  come  that 
the  efTect  of  the  judgment  is  fixed  by  the 
Cinistitution  and  the  act  in  pursuance  of 
it,  which  Congress  ])assed. 

Anglu-Americau  Provision  Co.  v.  Davis 
Provision  Co.  191  U.  S.  373,  48  L.  ed.  225, 
24  Sup.  Ct.  Rep.  92. 

The  supreme  court  of  Mississippi  has  ex- 
pressly construed  the  Mississippi  statute  as 
denying  jurisdiction  to  the  courts  of  this 
state  to  enforce  contracts  of  the  character 
described  in  Mr.  Lum's  Plea. 

Leraonius  v.  Mayer,  71  Miss.  514,  14  So. 
33. 

The  construction  placed  by  the  supreme 
court  of  the  state  upon  its  Constitution  and 
laws  is  binding  upon  this  court. 

Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  109  N.  Y.  506,  88  Am.  St. 
Rep.  608,  02  N.  E.  687. 

The  full  faith  and  credit  clause  of  the 
iMMleral  Constitution  was  not  violated  by 
the  court  below. 

Andrews  v.  Andrews,  188  U.  S.  14,  47 
L.  ed.  366.  23  Sup.  Ct.  Rep.  237;  Clarke  v. 
Clarke,  178  U.  S.  180,  44  L.  ed.  1028,  20 
Sup.  Ct.  Rep.  873;  Stone  v.  Mississippi, 
101  U.  S.  814.  25  L.  ed.  1079;  Wisconsin  v. 
Pelican  Tns.  Co.  127  U.  S.  2(»6,  32  L.  ed. 
239,  8  Sup.  Ct.  Rep.  1370:  Bti.ston  Beer  Co. 
V.  [Massachusetts.  97  V.  S.  25,  24  L.  ed.  989. 

The  Federal  Constitution  can  no  more  be 
availed  of  to  com])eI  a  state  to  enforce  a 
contract  made  in  violation  of  its  criminal 
statutes,  and  which  in  the  proper  exercite 
of  its  police  power  its  courts  are  prohibited 
from  enforcing,  than  the  contract  clause  M 
the  Constitution  can  be  availed  of  to  de- 
prive a  state  of  the  authority  to  save  so- 
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ciety  from  destruction.  It  was  expressly 
held  in  8tnne  v.  Mississippi,  supra,  that  the 
contract  clause  cannot  be  availed  of  for 
such  purpose. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  upon  a  Missouri  judg- 
ment, brought  in  a  court  of  Mississippi. 
The  declaration  set  forth  the  record  of  the 
judgment.  The  defendant  pleaded  that  the 
original  cause  of  action  arose  in  Mississippi 
out  of  a  gambling  transaction  in  cotton  fu- 
tures; that  he  declined  to  pay  the  loss; 
that  the  controversy  was  submitted  to  ar- 
bitration, the  question  as  to  the  illegality 
"11 4] •of  the  transaction,  however,  not  being  in- 
cluded in  the  submission;  that  an  award 
was  rendered  against  the  defendant:  that 
thereafter,  finding  the  defendant  tempora- 
rily in  Missouri,  the  plaintiff  brought  suit 
there  upon  the  award ;  that  the  tri.al  court 
refused  to  allow  the  defendant  to  show  the 
nature  of  the  transaction,  and  that,  by  the 
laws  of  Mississippi,  the  same  was  illegal 
and  void,  but  directed  a  verdict  if  the  jury 
should  find  that  the  submission  and  award 
were  made,  and  remained  unpaid:  and  that 
a  verdict  was  rendered  and  the  judgment  in 
suit  entered  upon  the  same.  (The  plain- 
tiff in  error  is  an  assignee  of  the  judg- 
ment, but  nothing  turns  upon  that.)  The 
plea  was  demurred  to  on  constitutional 
grounds,  and  the  demurrer  was  overruled, 
subject  to  exception.  Thereupon  replica- 
tions were  filed,  again  setting  up  the  Con- 
stitution of  the  United  States  (art.  4,  §  1), 
and  were  demurred  to.  The  supreme  court 
of  ^lississippi  held  the  plea  good  and  the 
replications  bad,  and  judgment  was  en- 
tered for  the  defendant.  Thereupon  the  case 
was  brought  here. 

The  main  argument  urged  by  the  defend- 
ant to  sustain  the  judgment  below  is  ad- 
dressed to  the  jurisdiction  of  the  Mississippi 
courts. 

The  laws  of  Mississippi  make  dealing  in 
futures  a  misdemeanor,  and  provide  that 
contracts  of  that  sort,  made  without  intent 
to  deliver  the  commodity  or  to  pay  the 
price,  "shall  not  be  enforced  by  anv  court." 
Annotated  Code  of  1892,  §§  1120,  1121,  2117. 
The  defendant  contends  that  this  language 
deprives  the  Mississippi  courts  of  jurisdic- 
tion, and  that  the  case  is  like  Anglo-Ameri- 
can Provision  Co.  v.  Davis  Provision  Co. 
191  U.  S.  373,  48  L.  ed.  225,  24  Sup.  Ct. 
Rep.  92.  There  the  New  York  statutes  re- 
fused to  provide  a  court  into  which  a  for- 
eign corporation  could  come,  except  upon 
causes  of  action  arising  within  the  state, 
etc.;  and  it  was  held  that  the  state  of  New 
York  was  under  no  constitutional  obliga- 
tion to  give  jurisdiction  to  its  supreme 
ft2  li.  ed. 


court    against    its    will.      One    question    is 
whether   that   decision   is   in   point. 

No  doubt  it  sometimes  may  be  difficult  to 
decide  whether  certain  words  in  a  statute  are 
directed  to  jurisdiction  or  to  •merits,  but [2 85' 
the  distinction  between  the  two  is  plain. 
One  goes  to  the  power,  the  other  only  to 
the  duty,  of  the  court.  Under  the  common 
law  it  is  the  duty  of  a  court  of  general 
jurisdiction  not  to  enter  a  judgment  upon 
a  parol  promise  made  without  consideration; 
but  it  has  power  to  do  it,  and,  if  it  does, 
the  judgment  is  unimpeachable,  unless  re- 
verscil.  Yet  a  statute  could  be  framed  that 
would  make  the  power,  that  is,  the  juris- 
diction, of  the  court,  dependent  upon  wheth- 
er there  was  a  consideration  or  not.  Wheth- 
er a  given  statute  is  intended  simply  to 
establish  a  rule  of  substantive  law,  and 
thus  to  deli  lie  the  duty  of  the  court,  or  is 
meant  to  limit  its  power,  is  a  question  of 
construction  and  common  sense.  When  it 
affects  a  c»)urt  of  •»(»neral  jurisdiction,  and 
deals  with  a  matter  upon  which  tluit  court 
must  pass,  wo  naturally  are  slow  to  read 
ambiguous  words  as  meaning  to  leave  the 
judgment  open  to  dispute,  or  as  intended 
to  do  more  than  to  fix  the  rule  by  which 
the  court  should  decide. 

The  case  quotc*d  concerned  a  statute  plain- 
ly dealing  with  the  authority  and  juris- 
diction of  the  New  York  court.  The  statute 
now  before  us  seems  to  us  only  to  lay  down 
a  rule  of  decision.  The  Mississippi  court 
in  which  this  action  was  brought  is  a  court 
of  general  jurisdiction  and  would  have  to 
decide  upon  the  validity  of  the  bar,  if  the 
suit  uy.on  the  award  or  upon  the  original 
cause  of  action  had  been  brought  there. 
The  words  "shall  not  be  enforced  by  any 
court"  are  simply  another,  possibly  less  em- 
phatic, way  of  saying  that  an  action  shall 
not  be  brought  to  enforce  such  contracts. 
As  suggested  by  the  counsel  for  the  plain- 
tiff in  error,  no  one  would  say  that  the 
words  of  the  Mississippi  statute  of  frauds, 
"An  action  shall  not  be  brought  whereby 
to  charge  a  defendant,'*  Code  1892,  f  4225, 
go  to  the  jurisdiction  of  the  court.  Of 
course  it  could  be  argued  that  logically 
they  had  that  scope,  but  common  sense 
would  revolt.  See  191  U.  S.  375,  48  L.  ed. 
227,  24  Sup.  Ct.  Rep.  92.  A  stronger  case 
than  the  present  is  General  Oil  Co.  v.  Crain, 
209  U.  S.  211,  216,  ante,  754,  758, 28  Sup.  Ct. 
Rep.  475.  We  regard  this  question  as  open 
under  the  decisions  below,  and  we  have  ex- 
pressed our  opinion  upon  it  independent  of 
the  effect  of  the  judgment,  although  it 
might  be  that,  even  if  jurisdiction  of  the 
original  cause  of  action  *was  withdrawn,  it[286j 
remained  with  regard  to  a  suit  upon  a  judg- 
ment based  upon  an  award,  whether  the 
judgment  or  award  was  conclusive  or  not. 
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But  it  might  be  held  that  the  law  as  to  juris 
diction  in  one  case  followed  the  law  ii^  tlio 
other,  and  therefore  we  proceed  at  once  in 
the  further  question,  whether  the  illegality 
of  the  original  cause  of  action  in  Mississippi 
can  be  relied  upon  there  as  a  ground  for 
denying  a  recovery  upon  a  judgment  of  an- 
other state. 

The  doctrine  laid  down  by  Chief  Justice 
Marshall  was  ''that  the  judgment  of  a  state 
court  should  have  the  same,  credit,  validity, 
and  effect  in  every  other  court  in  the  I'nit 
ed  States  which  it  had  in  the  state  where  it 
was  pronounced,  and  that  whatever  pleas 
would  he  good  to  a  suit  thereon  in  such 
state,  and  none  others,  could  be  pleaded 
in  any  other  court  in  the  United  States.'' 
Hampton  v.  M'Connel,  3  Wheat.  234,  4  L. 
ed.  378.  There  is  no  douht  that  this  qnotai 
lion  was  supiwsed  to  be  ;iii  iiccurate  s( ali- 
ment of  the  law  as  late  as  Ciiristnias  v. 
Russell,  5  Wall.  290,  18  L.  cd.  475,  where  an 
attempt  of  Mississippi,  by  statute.  t<i  a*)  be- 
hind judgments  recuvfred  in  otlii'i  slates, 
was  declared  void,  and  it  was  lulil  that  iiiivli 
judgments  could  not  be  iniiuMi'li;*!  ivcn  for 
fraud. 

But  the  law  is  supposr<l  to  have  been 
changed  by  the  decision  in  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  2(i3,  32  L.  e.l.  2X1 
8  Sup.  Ct.  Rep.  1370.  That  was  a  suii 
brought  in  this  court  by  the  state  of  \\  is- 
consin  u]K)n  a  Wisconsin  judgment  against 
a  foreign  corporation.  The  judgment  was 
for  a  fine  or  iHjnalty  imposed  by  the  Wis- 
consin statutes  upon  such  corporations  do- 
ing busincbs  in  the  state  and  failing  to  make 
certain  returns,  and  the  ground  of  (lecision 
was  that  the  jurisdiction  given  to  this  court 
by  art.  3,  §  2,  as  rightly  interpreted  by  the 
judiciary  act,  now  Rev.  Stat.  §  087,  I'.  S. 
Com  p.  Stat.  1901,  p.  505,  was  eon  lined 
to  ''controversies  of  a  civil  nature.*'  which 
the  judgment  in  suit  Avas  not.  The  case 
was  not  within  the  words  of  art.  1,  §  1, 
and,  if  it  had  been,  still  it  would  not  have, 
and  could  not  have,  decided  anything  rele- 
vant to  the  question  before  us.  It  is  true 
that  language  was  used  which  has  been 
treated  as  meaning  that  the  original  claim 
[9S7]upon  which  a  judgment  is  baised  *may  be 
looked  into  further  than  Chief  Justice  >Iar- 
sliall  supposed.  But  evidently  it  meant 
only  to  justify  the  conclusion  reached  \ipon 
the  s{)ecific  point  decided,  for  the  proviso 
was  inserted  that  a  court  "cannot  go  be- 
hind the  judgment  for  the  purpose  of  ex- 
amining into  the  validity  of  the  claim." 
127  U.  S.  293.  However,  the  whole  pas- 
sage was  only  a  dictum  and  it  is  not  worth 
while  to  8{)end  much  time  upon  it. 

We  assume  that  the  statement  of  Chief 
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Justice  Marshall  is  correct.  It  is  con* 
(iymed  by  the  act  of  May  26,  1790,  chap. 
11,  1  Stat,  at  L.  122  (Rev.  SUt.  f  905,  U.  S. 
Comp.  Stat.  1901,  p.  077),  providing  that 
the  said  records  and  judicial  proceedings 
''shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whenci*  the  snid 
records  are  or  shall  be  taken."  See  further 
Tilt  V.  Kelsey,  207  U.  S.  43,  57,  ante,  96,  28 
Sup.  Ct.  Rep.  1.  Whether  the  award  would 
or  would  not  have  been  conclusive,  and 
whether  the  ruling  of  the  Missouri  court 
upon  that  matter  was  right  or  wrong,  there 
can  be  no  question  that  the  judgment  was 
conclusiA'e  in  Missouri  on  the  validity  of 
the  cause  of  action.  Pitts  v.  Fugnte,  4? 
.\|o.  405;  State  ex  rel.  Hudson  v.  Trammel, 
100  Mo.  510.  17  S.  W.  502:  Ke  (op  nhavcr, 
1 18  Ido.  377,  40  Am.  St.  iU-p-  -^^  ^  -'4  S.  W. 
101.  A  judgment  is  eonelu>*i\c  a**  to  all 
the  media  conHudrndi  (I'nittd  States  v. 
California  &  O.  Ijind  Co.  102  I  .  .^.  :r»5, 
4S  L.  cd.  470,  24  Sup.  Ct.  Rep.  2J;:n  :  and 
it  needs  no  authoritv  to  show  that  it  can- 
not  Im*  impeached  either  in  or  out  of  the 
state  by  showing  that  it  was  banod  upon  a 
mistake  of  law.  Of  course,  a  want  of  ju- 
risdiction over  eithiT  tin*  person  or  the  sub- 
ject-matter Plight  be  nIiowu.  -Vndrews  v. 
Andrews,  188  C.  S.  14.  47  L.  ed.  HiMl  23 
Sup.  Ct.  Rep.  237;  Clarke  v.  (  larke.  178 
U.  S.  180,  44  L.  ed.  1028.  20  Sup.  Ct.  Uep. 
873.  But,  as  the  Jurisdiction  of  the  Mis- 
souri court  is  not  open  to  dispute,  the  jutlg- 
nient  cannot  be  impeached  in  MiNsissippi 
( ven  if  it  went  upon  a  misapprehension  of 
the  Mississippi  law.  See  Godard  v.  Gray, 
L.  R.  0  Q.  B.  139;  MacDonald  v.  Grand 
Tnuik  R.  Co.  71  N.  H.  448,  59  L.R.A.  448, 
9;i  Am.  St.  Rep.  550,  52  Atl.  982;  Peet  v. 
Hatcher,  112  Ala.  514,  57  Am.  St.  Rep.  45, 
21   So.  71lT 

We  feel  no  apprehensions  that  painful 
or  humiliating  consequences  will  follow  up- 
on our  decision.  Xo  court  would  give  judg- 
ment for  a  plaintiff  unless  it  believed  tliat 
the  facts  were  a  cause  of  action  by  the  law 
determining  their  effect.  Mistakes  *will  be[228J 
rare.  In  this  case  the  Missouri  court  no 
doubt  supposed  that  the  award  was  binding 
by  the  law  of  Mississippi.  If  it  was  mis- 
taken, it  made  a  natural  mistake.  The  va- 
lidity of  its  judgment,  even  in  Mississippi, 
is,  as  we  believe,  the  result  of  the  Constitu- 
tion as  it  always  has  been  understood,  and 
is  not  a  matter  to  arouse  the  susceptibil- 
ities of  the  states,  all  of  which  are  equally 
concerned  in  the  question  and  equally  on 
both   sides. 

Judgment  reversed. 
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Mr.  Justice  Wliite,  with  whom  concurs 
Mr.  Justice  Harlan,  Mr.  Justice  McKen- 
na,  and  Mr.  Justice  Day,  dissenting: 

Admonished  that  the  considerations  which 
control  me  are  presumptively  faulty,  as  the 
court  holds  them  to  be  without  merit,  yet 
po  ptron;^  is  my  belief  that  the  decision  now 
made  unduly  expands  the  due  faith  and  cred- 
it clause  of  the  Constitution,  I  state  the 
reasons  for  niv  dissent. 

ft 

By  law  the  slate  of  Mississippi  prohibited 
certain  forms  of  gambling  in  futures,  and 
iuliibitcd    its   courts    from   giving   effect   to 
any  contract  or  dealing  made  in  violation 
of  i\n'.  i>ruliibitivc  statute.     In  addition,  it 
was   made  criminal  to  do  any  of   the   for- 
bidden  acts.     With   the   statutes   in    force, 
two   citizens   and    residents    of    Mi6sissip])i 
made  contracts   in   that  state   which   were 
performed  therein,  and  which  were  in  viola- 
tion of  both  the  civil  and  criminal  statutes 
referred   to.     One   of   the  parties   assert in*^ 
that  the  other  was  indoiitod  to  him  because 
of  the  contracts,  both  parties,  in  the  state 
of   ^Mississippi,   submitted   their   difTerences 
to  arbitration,  and,  on  an  award  being  made 
in    that   state,   the  one   in   whose   favor   it 
was  made  sued  in  a  state  court  in  Missis- 
sil>pi   to  recover  thereon.     In  that  suit,  on 
the  attention  of  the  court  being  called  to 
the   prohibited  and   criminal   nature  of  the 
transactions,    the    plainiift'    dismissed    the 
cast'.     {*>ubs'.*qni'iil]y,  in  a  court  of  the  .«tate 
of   Mi.ssouri,   the  citi/en  of  Mississi]>pi,   in 
whose    favor    the    award    had    been    made, 
brought  an  action  on   the  award,  and  suc- 
S9]ceeded  in  getting  personal  •service  ujjon  the 
other  citizen  of  Mississippi,   tlie   latter  be- 
ing  trmporarily    in   the   state  of   Missouri. 
The    action    was    put    at    issue.      Rejecting 
evidence  offered   by    tlie  defendant   to  show 
the   nature   of   the   transactions,   and    that, 
under  the  laws  of  Mississippi  tlie  same  were 
illegal    and    criminal,    the    ^lissouri    court 
submitted    the    cause    to   a    jury,    with    an 
instruction  to  find  for  the  plaintiff  if  they 
believed  that  the  award  had  been  made  as 
alleged.     A  verdict  and  judgment  went  in 
favor  of  the  plaintiff.    Thereupon  the  judg- 
ment   so    obtained    was    assi<;ned    bv    the 
plaintiff  to  his  attorney,  who  sued  upon  the 
same  in  a  coqrt  of  Mississippi,  where  the 
facts  upon  which  the  transaction  depended 
were   set   up   and   the   prohibitory   statutes 
of  the  state  were  pleaded  as  a  defense.     Ul- 
timately the  case  went  to  the  supreme  court 
of  the  state  of  Mississippi,  where  it  was  de- 
cided that  the  Missouri  judgment  was  not 
required,   under   the   due   faith   and   credit 
clause,   to   be   enforced    in   Mississippi,   as 
it  concerned  transactions  which  had  taken 
place    exclusively    in    Mississippi,    between 
residents  of  that  state,  which  were  in  viola- 
tion of  laws  embodying  the  public  policy  of 
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that  state,  and  to  give  effect  to  which  would 
be  enforcing  transactions  whicli  the  courts 
of  ^lississippi  had  no  authority  to  enforce. 
The  court  now  reverses  on  the  ground  that 
the  due  faith  and  credit  clause  obliged  the 
courts  of  Mississippi,  in  consequence  of  the 
action  of  the  Missouri  court,  to  give  elfi- 
cacy  to  transactions  in  Mississippi  which 
were  criminal,  and  which  Avere  against  tlie 
public  policy  of  that  state.  Althou^ih  not 
wishing  in  tlie  slightest  degree  to  weaken 
the  operation  of  tlic  due  faith  and  credit 
clause  as  interpreted  and  applied  from  the 
beginning,  it  to  me  seems  that  this  ruling 
so  enlarges  that  clause  as  to  cause  it  to 
obliterate  all  state  lines,  since  the  effect 
will  be  to  endow  each  state  with  authority 
to  overthrow  the  public  policy  and  criminal 
statutes  of  the  others,  thereby  depriving 
all  of  their  lawful  authority.  ^Moreover, 
the  ruling  now  made,  in  my  opinion,  is  con- 
trary to  the  conceptions  which  caused  the 
due  faith  and  credit  clause  to  be  placed  in 
the  Constitution,  and  substantially  over- 
rules the  previous  decisions  of  this  court 
•interpreting  that  clause.  My  purpose  is  to[240) 
briefly  state  the  reasons  which  lead  me  to 
these  conclusions. 

The  foundation  upon  which  our  system  of 
government  rests  is  the  possession  by  the 
states  of  the  right,  except  as  restricted  by 
the  Constitution,  to  exert  their  police  pow- 
ers as  they  may  deem  best  for  the  ha])])iness 
and  welfare  of  those  subject  to  their  au- 
thority. The  whole  theory  upon  which  the 
f 'onstifution  was  framed,  and  by  which 
alone,  it  seems  to  me,  it  can  continue,  is 
the  recognition  of  the  fact  that  different 
conditions  may  exist  in  the  different  states, 
rendering  necessary  the  enactment  of  regula- 
tions of  a  particular  subject  in  one  state 
when  such  subject  maj^  not  in  another  be 
deemed  to  require  regulation;  in  other 
words,  that  in  Massachusetts,  owing  to  con- 
ditions which  may  there  prevail,  the  legis- 
lature may  deem  it  necessary  to  make  police 
regulations  on  a  particular  subject,  al- 
though like  regulations  may  not  obtain  in 
other  states.  And,  of  course,  such  also 
may  be  the  case  in  Louisiana  or  any  other 
state.  If  it  be  that  the  ruling  now  made 
deprives  the  states  of  powers  admittedly 
theirs,  it  follows  that  the  ruling  must  be 
wrong.  The  inquiry  whether  the  ruling  does 
so  becomes,  therefore,  directly  pertinent, 
not  merely  from  considerations  of  incon- 
venience, but  as  a  matter  of  substantial 
demonstration.  The  due  faith  and  credit 
clause  it  is  now  decided  means  that  resi- 
dents of  a  state  may,  within  such  state,  do 
acts  which  are  violative  of  public  policy, 
and  yet  that  a  judgment  may  be  rendered 
in  another  state  giving  effect  to  such  trans- 
actions, which  judgment  it  becomes  the  duty 
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of  the  state  whose  laws  have  been  set  at 
defiance  to  enforce.  It  must  follow,  if  one 
state,  by  the  mere  form  of  a  judgment,  has 
this  power,  that  no  state  has  in  eflfect  the 
authority  to  make  police  regulations;  or, 
what  is  tantamount  to  the  same  thing,  is 
without  power  to  enforce  them.  If  this  be 
true  the  doctrine  now  upheld  comes  to  this, — 
that  no  state,  generally  speaking,  possesses 
police  power  concerning  acts  done  within  its 
borders  if  any  of  the  results  of  such  acts 
may  be  the  subject  of  civil  actions,  since 
the  enforcement  by  the  state  of  its  po- 
[941]Iicc  'regulations  as  to  such  acts  may  be 
nullified  by  an  exertion  of  the  judicial 
power  of  another  state.  Indeed,  the  prin- 
ciple, as  understood  by  me,  goes  further 
than  this,  since  it  not  only  gives  to 
each  of  the  states  in  the  cases  suggested 
the  power  to  render  possible  an  evasion  of 
the  police  laws  of  all  the  other  states,  but 
it  gives  to  each  state  the  authority  to  compel 
the  other  states,  through  their  courts,  to 
give  effect  to  illegal  transactions  done  with- 
in their  borders.  It  may  not  be  denied  that 
a  state  which  has  lawfully  prohibited  the 
enforcement  of  a  particular  character  of 
transaction,  and  made  the  same  criminal, 
has  an  interest  in  seeing  that  its  laws  are 
enforced  and  will  be  subjected  to  the  grav- 
est humiliation  if  it  be  compelled  to  give 
effect  to  acts  done  within  its  borders  which 
are  in  violation  of  its  valid  police  or  crim- 
inal laws.  And  the  consciousness  of  the  en- 
forced debasement  to  which  it  would  be  sub- 
jected if  compelled  to  enter  a  decree  giving 
effect  to  acts  of  residents  of  Mississippi, 
done  within  that  state,  which  were  violative 
of  the  public  policy  of  the  state  and  which 
Avere  criminal,  was  clearly  shown  in  the 
opinion  of  the  supreme  court  of  the  state  in 
this  case. 

When  the  Constitution  was  adopted  the 
principles  of  comity  by  which  the  decrees 
of  the  courts  of  one  state  were  entitled  to 
be  enforced  in  another  were  generally 
known;  but  the  enforcement  of  those  prin- 
ciples by  the  several  states  had  no  absolute 
sanction,  since  they  rested  but  in  comity. 
Now,  it  cannot  be  denied  that,  under  the 
rules  of  comity  recognized  at  the  time  of 
the  adoption  of  the  Constitution,  and  which, 
at  this  time,  universally  prevail,  no  sover- 
eignty was  or  is  under  the  slightest  moral 
obligation  to  give  effect  to  a  judgment  of  a 
of  another  sovereignty,  when  to  do  so  would 
compel  the  state  in  which  the  judgment  was 
sought  to  be  executed  to  enforce  an  illegal 
and  prohibited  contract,  when  both  the  con- 
tract and  all  the  acts  done  in  connection 
with  its  performance  had  taken  place  in  the 
latter  state.  This  seems  to  me  conclusive 
of  this  case,  since,  both  in  treatises  of 
authoritative  writers  (Story,  Confl.  L.  $ 
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GOO), and  by  repeated  adjudications  of  *this[S4t] 
court,  it  has  been  settled  that  the  purpose 
of  the  due  faith  and  credit  clause  was  not 
to  confer  any  new  power,  but  simply  to 
make  obligator^'  that  duty  which,  when  the 
Constitution  was  adopted,  rested,  as  has 
been  said,  in  comity  alone.  Without  citing 
the  numerous  decisions  which  so  hold,  ref- 
erence is  made  to  a  few  of  the  leading  cases 
in  which  the  prior  rulings  of  this  court  were 
reviewed,  the  foregoing  principle  was  stated, 
and  the  scope  of  the  due  faith  and  credit 
clause  was  fully  expounded:  Thompson  t. 
Whitman,  18  Wall.  467,  21  L.  ed.  897;  Wis- 
consin v.  Pelican  Ins.  Co.  127  U.  S.  265, 
32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370;  Cole  ▼. 
Cunningham,  133  U.  S.  107,  33  L.  ed.  638, 
10  Sup.  Ct.  Rep.  269;  Andrews  v.  An- 
drews, 188  U.  S.  14,  47  L.  ed.  366,  23  Sup. 
Ct.  Rep.  237.  A  more  particular  review  of 
those  cases  will  demonstrate  why  my  con- 
viction is  that  the  decision  in  this  case  over- 
rules the  cases  cited. 

In  Thompson  v.  Whitman  it  was  directly 
hold  that  when  a  judgment  of  one  state 
is  presented  for  enforcement  in  another  the 
duo  faith  and  credit  clause  does  not  deprive 
the  courts  of  the  state  in  which  it  is  sought 
to  make  the  judgment  effectual  from  inquir- 
ing into  the  jurisdiction  of  the  court  in 
which  tho  judgment  was  rendered. 

In  Wisconsin  v.  Pelican  Ins.  Co.  a  judg- 
ment was  rendered  in  Wisconsin  against  an 
insurance  company  for  a  large  amount  of 
money.  An  original  suit  was  brought  in 
this  court  upon  the  judgment.  Elaborately 
considering  the  authorities,  it  was  held  that 
the  due  faith  and  credit  clause  did  not  de- 
prive of  the  right  to  go  behind  the  face  of 
the  money  judgment  and  ascertain  the  cause 
of  action  upon  which  it  had  been  rendered. 
In  other  words,  it  was  expressly  decided 
that  there  was  power  to  ascertain  whether 
the  cause  of  action  was  such  as  to  give  the 
Wisconsin  court  jurisdiction  to  render  a 
judgment  entitled  to  enforcement  in  other 
states.  This  having  been  determined,  as 
the  proof  established  that  the  judgment 
for  monev  rendered  in  Wisconsin  was  for  a 
penalty  imposed  by  the  statutes  of  that 
state,  it  was  held  that  the  judgment  was 
not  entitled  to  be  enforced,  because,  when 
the  Constitution  was  framed,  no  state  ever 
enforced  the  penal  laws  of  another  state. 
Speaking  of  the  grant  of  jurisdiction  over 
"'controversies  between  a  state  and  citizens[S4S] 
of  another  state,"  it  was  said   ( p.  2S0 )  : 

'The  grant  is  of  'judicial  power,'  and  was 
not  intended  to  confer  upon  the  courts  of 
the  United  States  jurisdiction  of  a  suit  or 
prosecution  by  the  one  state,  of  such  a  nature 
that  it  could  not,  on  the  settled  principles 
of  public  and  international  law,  be  enter- 
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tained  by  the  judiciary  of  the  other  state 
at  all.*' 

Certainly,  if  such  was  the  purpose  of  the 
framers  in  regard  to  the  clause  referred  to, 
a  like  purpose  must  have  been  intended  with 
reference  to  the  due  faith  and  credit  clause. 
If  a  judgment  for  a  penalty  in  money,  ren- 
dered in  one  state,  may  not  be  enforced  in 
another,  by  the  same  principles  a  judgment 
rendered  in  one  state,  giving  to  the  party 
the  results  of  prohibited  and  criminal  acts 
done  in  another  state,  is  not  entitled  to  be 
enforced  in  the  state  whose  laws  have  been 
violated. 

Nor  do  I  think  that  the  ruling  in  the 
Pelican  Case  is  at  all  qualified  by  a  sentence 
quoted  in  the.  opinion  of  the  court,  now  an- 
nounced, taken  from  page  203  of  the  report 
of  the  Pelican  Case.  On  the  contrary,  >\licn 
that  sentence  is  read  in  connection  with  its 
context,  in  my  opinion,  it  has  a  directly 
contrary  effect  to  tliat  for  which  it  is  now 
cited.  The  passage  in  full  is  as  folluwH, 
the  sentence  referred  to  in  the  opinion  in 
this  case  being  the  part  cMiibraccd  in  brack- 
ets, as  found  in  the  original : 

'*The  essential  nature  and  real  foundation 
of  a  cause  of  action  are  not  changed  by  re- 
covering judgment  upon  it;  and  the  technic- 
al rules  which  regard  the  original  claim 
as  merged  in  the  judiruient,  and  the  judg- 
ment as  implying  a"  promise  by  the  defend- 
ant to  pay  it,  do  n<jt  prreliide  a  court  to 
which  a  judgment  is  presented  for  afllrnia- 
tive  action  |  while  it  cannot  go  behind  the 
judgment  for  the  purpose  of  examining  into 
the  validity  of  the  elaini|  from  ascertaining 
whether  the  claim  is  really  one  of  such  a 
nature  that  the  court  is  authorized  to  en- 
force it." 

It  seems  to  me  that  the  words  ''yalidily 
of  the  claim,"  used  in  the  sentence  in  brack- 
ets, but  pointed  out  the  absence  of  jiower, 
when  a  judgment  is  one  whieli  is  entitled  to 
I44]be  enforced,  'to  relitigate  the  mere  question 
of  liability;  and  that  the  language  which 
follows  the  bracketed  sentence,  declaring 
that  the  court  is  empowered  ''to  ascertain 
whether  the  claim  is  really  one  of  such  a 
nature  that  the  court  is  entitled  to  enforce 
it,"  leaves  no  room  for  the  implication  that 
the  bracketed  sentence  was  intended  to  de- 
stroy the  very  doctrine  ujwn  which  the  deci- 
sion in  the  Pelican  Case  was  necessarily 
based,  and  without  which  the  decision  must 
have  been  otherwise. 

The  decision  in  the  Pelican  Case  has  never 
been  overruled  or  qualified;  on  the  contrary, 
that  decision  has  been  aflfirmed  and  reaf- 
firmed and  approvingly  cited  in  many  aises. 
It  was  expressly  approved  in  the  review 
which  was  made  of  the  doctrine  in  Cole  v. 
Cu.iningham, — an  instructive  case  on  the 
power  of  a  state  to  restrain  its  citizens  from 
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prosecuting  actions  in  other  jurisdictions, 
when  prosecuting  such  actions  was  a  viola- 
tion of  the  laws  of  the  state  of  the  domicil. 
So,  also,  the  Pelican  Case  was  approvingly 
cited  and  commented  upon  in  Andrewii  v. 
Andrews,  sui)ra,  where  the  doctrine  now 
under  consideration  was  involved.  And  the 
authoritative  nature  of  the  decision  in  the 
Pelican  Case  was  recognized  in  Angh^-Anier- 
ican  Provision  Co.  v.  Davis  Provision  Co. 
191  U.  S.  373,  48  L.  ed.  226,  24  :Sup.  Ct. 
Rep.   92. 

None  of  the  cases  to  which  I  have  referred 
conflict  with  the  opinion  of  Mr.  Chief  Jus- 
tice Marshall  in  Hampton  v.  M'Conncl,  3 
Wheat.  2;U,  4  L.  ed.  378,  since  that  case 
but  determined  the  degree  of  effect  which 
was  to  be  given  to  a  judgment  which  was 
entitled  to  be  enforced,  and  therefure  did 
not  possibly  concern  the  question  here  pre- 
s<nted.  It  is  by  me  conceded  that  if  the 
judgment  whose  enforcement  is  here  in  ques- 
tion is  one  which  the  courts  of  Mississippi 
were  lx)uinl  iu  enforce  under  the  due  faith 
and  credit  clause,  the  courts  of  that  state 
are  ol>ligf>il  to  give  to  the  judgment,  as 
thclared  by  Chief  Justice  Marshall  in  Hamp- 
ton v.  M'Connel,  the  same  effect  and  credit 
which  it  was  entitled  to  receive  in  the  slate 
where  rendered.  lUit,  in  my  opinion,  the 
concession  just  stated  docs  not  in  any  way 
inlluencc?  the  question  hei'e  involveil,  which 
solely  is  whether  the  judguu*nt  was  such  an 
one  as  to  be  entitled  to  any  credit  at  all. 
In  other  "words,  I  do  not  see  how  the  ques-[2'i5j 
i'uni  whether  a  judgment  is  without  the  tUw 
faith  and  credit  clause  ni.iv  be  controlled  bv 
a  decision  pointing  out  the  extent  of  the 
credit  to  be  given  to  a  judgment  if  it  be 
within  that  claus(>. 

In  addition  to  the  eon*iiderations  just  stat- 
»'d,  in  my  opinion  this  case  is  controlled  by 
Anglo- American  Provision  Co,  v.  Davis  Pro- 
visinn  Co.  supra,  cited  in  the  o)>inion  of  the 
court.  In  that  case  it  was  held  that  a  judg- 
ment rendered  in  the  state  of  Illinois  in 
favor  of  one  enriKiratit»n  against  another  cor- 
poration, both  fort  \'^\\  to  New  York,  was  not 
entitled  to  he  enforced  in  the  courts  of  New 
York  under  the  due  faith  and  cretlit  clause, 
because  the  statutes  of  New  York  enumerat- 
ing the  cases  in  which  jurisdiction  might  be 
exercised  over  actions  between  foreign  cor- 
porations did  not  give  jurisdiction  of  such 
action  as  was  b(»fore  the  court.  Now,  in 
this  case,  in  consitlering  the  very  language 
found  in  the  statute  here  in  question  as  con- 
tained in  a  prior  statute  of  the  .same  nature, 
the  supreme  court  of  the  state  held  (Lemo- 
nius  V.  Mayer,  71  Miss.  614,  14  So.  33)  "that, 
by  the  2d  section  of  the  act  of  1882.  the 
complainants  were  denied  access  to  the 
courts  of  this  state  to  enforce  their  demand 
.     .     .    for    the   money    advanced    for    the 
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purchase  of  the  'futures*  in  cotton,"  The 
want  of  power  in  the  courts  of  Mississippi 
under  tlie  local  statute  is  therefore  fore- 
closeil  in  this  court  by  the  construction  giv- 
en to  the  statute  by  the  state  court  of  last 
resort.  At  all  events,  that  construction 
should  not  be  departed  from  in  order  to  com- 
pel the  courts  of  ^Mississippi  to  enforce  ob- 
Iff^ations  which  took  origin  in  that  state  as 
the  result  of  the  intentional  violation  of  a 
prohibitory  law  manifesting  the  public  pol- 
icy of  the  state. 

No  special  reference  has  been  made  by  mo 
to  the  arbitration,  because  that  is  assumed 
by  me  to  be  negligible.  If  the  cause  of  action 
was  open  for  inquiry  for  the  purpose  of  de- 
ciding whether  tlie  Missouri  court  had  juris- 
diction to  render  a  judgment  entitled  to  be 
enforced  in  another  state,  the  arbitration  is 
of  no  consequence.  The  violation  of  law  in 
Mississippi  could  not  ho  cured  by  seekinij 
[14 6] to  arbitrate  in  that  state  in  order  to  fix  "the 
sum  of  the  fruits  of  the  illegal  acts.  The 
ancient  maxims  that  something  cannot  be 
made  out  of  nothiit;;.  and  that  which  is  void 
for  reasons  of  public  policy  cannot  be  made 
valid  by  confirmation  or  acquiescence,  seem 
to  my  mind  decisive. 
I  therefore  dissent. 


KE  JAMES  B.  WOOD  and  Jethro  P.  Hen- 
derson, Petitioners. 

(See  S.  C.  Reporter's  ed.  246-265.) 

Bankruptcy  —  Jurisdiction  —  examining 
and  reducing  counsel  fees, 

1.  Jurisdiction  of  a  court  of  bankruptcy 
under  the  bankrupt  act  of  July  .1,  18118  (30 
Stat,  at  L.  562,  chap.  541,  "U.  S.  Comp. 
Stat.  1001,  p.  3446),  §  (lOd,  to  reexamine 
and  reduce,  on  petition  of  the  trustee,  pay- 
ments and  transfers  made  by  a  bankrupt  to 
coun-iol,  in  contemplation  of  bankru])tey, 
for  services  to  be  rendered,  extends  to  a  case 
where  such  counsel  are  nonresidents  of  the 
state  and  district,  and  where  the  transac- 
tions occurred  and  the  notice  of  the  pro- 
ceeding was  served  outside  the  district. 

Banliruptcy  —  examining  and  reducing 
counsel    fees  —  notice. 

2.  Such  notice,  by  mail  or  otherwise,  as 
the  court  shall  direct,  of  the  proceeding 
taken  under  the  bankrupt  act  of  July  1, 
1898,  S  60d,  to  re-examine  and  reduce  pay- 
ments or  transfers  to  counsel  made  by  a 
bankrupt,  in  contemplation  of  bankruptcy 
proceedings,  for  services  to  be  rendered,  is 
sufficient,   provided   that  an  opportunity   is 

Note. — As  to  constitutional  right  to  jury 
trial — see  notes  to  Supreme  Justices  v. 
United  SUtes,  19  L,  ed.  U.  S.  658;  Eilen- 
becker  v.  District  Court,  33  L.  ed.  I'.  S.  801 ; 
Gulf,  C.  &  S.  F.  R.  Ck>.  V.  Shane,  39  L.  ed. 
t\  S.  727. 
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given  to  appear  and  contest  the  reasonable- 
ness of  the  charges. 

Banlcruptcy  —  Jurisdiction  —  recoTerlng 
excessive  counsel  fees  —  plenary  suit. 

3.  A  trustee  in  bankruptcy  cannot  main- 
tain a  plenary  suit  in  a  court  of  bank- 
ruptcy to  recover  in  another  jurisdiction 
excessive  payments  or  transfers  to  coun- 
sel made  by  a  bankrupt,  in  contemplation 
of  bankruptcy  proceedings,  for  services  to 
be  rendered,  where  that  court  has  made  no 
order  in  the  proceeding  authori/cni  by  the 
bankrupt  act  of  July  1,  1898,  §  60d,  to  re- 
examine and  reduce  such  payments  or  trans- 
fers. 

Jury « constitutional      right      to     Jury 
trial  —  bankruptcy   proceedingrs. 

4.  The  right  to  trial  by  jury  in  suits  at 
common  law,  secured  by  U.  S.  Const.,  7th 
Amend.,  is  not  infringed  by  the  proceeding 
authorized  by  the  bankrupt  act  of  July  1, 
1898,  §  60d,  to  re-examine  and  reduce  pay- 
ments and  transfers  of  property  to  counsel, 
made  by  a  bankrupt,  in  contemplation  of 
bankruptcy  proceedings,  for  servici^s  to  be 
rendered. 

[No.  167.] 

Submitted   March    6,    1008.      Decided   May 

18,  1908. 

Oy  A  CERTIFICATE  from  the  Unitcil 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  presenting  three  questions* 
for  determination:  First,  as  to  the  juris*iic- 
tion  of  a  court  of  bankruptcy  of  a  proceed- 
ing to  re-examine  and  reduce  pnyments 
and  transfers  of  property  to  counsel,  made 
by  a  bankrupt,  in  contemplation  of  bank- 
ruptcy proceedings,  for  services  to  be  ren- 
dered; second,  as  to  the  sufficiency  of  the 
notice  given  outside  of  the  jurisdiction; 
third,  as  to  whether  a  trustee  in  bank- 
ruptcy may  maintain  a  plenary  suit  to  re- 
cover excessive  charges  in  another  jurisdic- 
tion. First  and  second  questions  answered 
in  the  affirmative  and  the  third  in  the  nega- 
tive. 

The  facts  are  stated  in  the  opinion. 

Afessrs.  W.  Scott  Bicksler  and  E<1nion 
G.  Bennett  submitted  the  cause  for  ix^ti- 
tioners.  Mr.  George  L.  Nye  was  on  the 
brief. 

Mr.  Harvey  Riddell  submitted  the  cause 
for  respondent. 

•Mr.  Justice  Day  delivered  the  opinion  of  [141 
the  court: 

This  case  is  here  upon  certificate  from  the 
circuit  court  of  appeals  for  the  eighth 
circuit. 

The  facts  certified  are:  R.  H.  Williami 
had  been  adjudicated  a  bankrupt  on  Janu- 
ary 13,  1904,  in  the  district  court  of  the 
United  SUtes  for  Colorado.     On  the  nth 
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of  May,  1005,  it  appears  that  the  trustee 
in  bankruptcy  (following  $  60d)  petitioned 
the  court,  representing  that  the  bankrupt, 
in  contemplation  of  filing  the  petition  in 
bankruptcy,  did  |;ay  to  certain  counsel,  the 
petitioners  in  this  case,  at  Hot  Springs, 
Arkansas,  $5,000  in  cash,  and  transfer  to 
them  a  certificate  of  dejyosit  for  $3,000, 
and  a  certificate  of  deposit  for  $1,795;  that 
said  money  and  property  were  transferred 
to  said  counsel,  Wood  and  Henderson,  by 
said  Williams,  in  contemplation  of  the  filing 
of  a  petition  in  bankruptcy  against  him, 
within  four  months  of  the  filing  thereof, 
for  legal  senices  to  be  rendered  thereafter 
by  said  Wood  and  Henderson.  They  were 
thereupon  ordered  to  appear  at  the  office 
of  the  referee,  in  the  city  of  Colorado 
Springs  in  tlie  state  of  Colorado,  on 
June  20,  1905,  and  show  cause,  if  any 
they  had,  why  an  order  should  not  be 
made  determining  and  adjudicating  the 
reasonable  value  of  the  services  rendered 
by  the  said  attorneys  for  the  said  bankrupt, 
and  tliat,  in  default  of  their  appearance, 
the  referre  would  proceed  to  hear  and  deter- 
mine the  matter  on  the  evidence  presented. 
It  WM«  ordered  that  a  copy  of  the  citation, 
together  with  a  copy  of  the  petition,  be 
served  on  Wood  and  Henderson  at  Hot 
Springs.  Arkansas,  at  least  twenty  days  be- 
fore* the  day  set  for  the  hearing.  On  the 
first  (lay  of  August,  1905,  the  referee  in 
bankruptcy,  holding  a  court  of  bankruptcy, 
made  the  following  order: 

"ft  appearing  to  the  court  from  the  evi- 
dence that  a  copy  of  this  application,  to- 
gether with  a  copy  of  the  order  to  show 
cause,  issued  thereon,  returnable  on  the  20th 
day  of  June,  a.  d.  1905,  was  duly  served  on 
said  J.  B.  Wood  and  Jethro  P.  Henderson  on 
2  18] the  2Cth  day  of  May,  1905;  and  that  •the 
said  J.  B.  Wood  and  J.  P.  Henderson, 
not  having  appeared  on  the  said  20th 
day  of  June,  1905,  herein,  or  shown  to 
this  court  any  cause  why  this  court 
should  not  proceed  to  re-examine  the 
said  transaction.  And  it  further  appear- 
ing to  this  court  that  the  matter  of 
the  said  hearing  has  been  duly  continued 
from  the  said  20th  dav  of  June  until  this 
Ist  day  of  August,  1905,  and  that  due  no- 
tice of  such  continuance  has  been  served  up- 
on the  said  J.  B.  Wood  and  Jethro  P.  Hen- 
derson, and  that  the  said  J.  B.  Wood  and 
Jethro  P.  Henderson  are  fully  advised  that 
this  hearing  would  be  duly  had  on  this  day; 
and  the  said  J.  B.  Wood  and  Jethro  P.  Hen- 
derson, not  having  shown  cause  against  the 
said  application,  and  the  court  having  heard 
the  evidence  on  the  part  of  the  said  trustee, 
in  support  of  the  said  application,  and  the 
arguments  of  counsel  thereon,  and  the  court 
being  fully  advised  as  to  all  matters  of  law 
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and  fact  arising  herein,  the  court  doth  find 
and  adjudge  that  the  said  R.  H.  Williams, 
in  contemplation  of  the  filing  of  a  petition 
in  bankruptcy  against  him,  did,  on  the  5th 
day  of  December,  1902,  transfer  to  said  -V  B. 
Wood  and  Jethro  P.  Henderson,  attorneys  at 
law,  for  services  to  be  rendered,  the  sum  of 
$5,000,  lawful  money  of  the  United  States, 
and  one  certificate  of  deposit  for  the  sum  of 
$3,000,  issued  by  the  Security  Bank  of  Hot 
Springs,  Arkansas,  to  the  said  R.  H.  Wil- 
liams, and  one  certificate  of  deposit  issued 
by  the  Arkansas  National  Bank  of  Hot 
Springs,  Arkansas,  to  R.  H.  Williams  for  the 
sum  of  $1,795,  the  said  two  certificates  of 
deposits  having  since  been  collected  by  the 
said  J.  B.  Wood  and  Jethro  P.  Henderson. 
And  the  court  doth  find,  on  re-examination 
of  the  said  transaction,  that  the  sum  of  $800 
is  reasonable  compensation  for  the  services 
rendered  the  said  bankrupt  under  the  terms 
of  the  transaction  bv  which  said  monev  and 
property  were  transferred  to  the  said  tl.  B. 
Wood  and  Jethro  P.  Henderson,  and  doth 
find  and  adjudge  that  the  said  transaction 
is  valid  to  that  extent  only,  which  the 
court  determines  and  adjudges  to  be  the 
reasonable  A'alue  for   said  services.'* 

It  was  thereupon  ordered  and  adjudged 
that  the  transaction  'was  A-alid  as  to  tI'<'L249] 
sum  of  $800,  found  to  Ik*  the  reasonable 
value  of  the  services,  and  the  trustee  was 
ordered  to  proceed  to  recover  the  excrss, 
being  the  sum  of  $8,095,  from  the  said 
Wood  and  Henderson.  Thereupon,  and  after 
this  or<ler,  Wood  and  Henderson  appeared 
before  the  referee  for  the  sole  purpose  of 
challenging  his  jurisdiction  to  make  the 
foregoing  order,  upon  the  ground  that  nei- 
ther the  parties  nor  the  subject-matter  was 
within  the  jurisdiction  of  the  district  court 
of  Colorado.  Thereafter  the  case  was  certi- 
fied to  the  district  court,  and  in  that  court 
Wood  and  Henderson  renewed  their  objection 
to  the  jurisdiction  of  the  district  court,  and 
that  court  aflirmed  the  ruling  of  the  referee; 
thereupon  Wood  and  Henderson  filed  their 
petition  in  the  circuit  court  of  appeals  for 
a  review  of  the  order  of  the  district  court, 
and  challenged  the  jurisdiction  of  that  court 
and  the  referee  to  make  the  order  aforesaid, 
because  they  were  citizens  and  residents  of 
Arkansas;  that  the  service  of  the  notice  of 
proceedings  was  made  upon  them  at  Hot 
Springs,  in  that  state;  that  they  had  not 
appeared  or  submitted  to  the  jurisdiction  of 
the  district  court  except  to  raise  the  juris- 
dictional questions;  that  the  subject-matter 
of  the  proceedings  was  certain  transactions 
which  took  place  wholly  within  the  state 
of  Arkansas.  Thereupon  the  circuit  court 
of  appeals  certified  three  questions  to  this 
court,  as  follows: 

'*l.  Has  a  district  court  of  the  United 
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States,  sitting  in  bankruptcy,  in  which  the 
proceedings  in  bankruptcy  are  pending,  oi 
its  referee,  jurisdiction  under  §  60d  of  the 
bankrupt  act  to  re-examine,  on  petition  oi 
the  trustee  in  bankruptcy,  the  validity  of 
the  payment  of  monoy  or  the  transfer  of 
property  by  the  bankrupt,  made  in  contem- 
plation of  the  filing  of  a  petition  by  or 
against  him  in  bankruptcy,  to  an  attorney 
or  counselor  at  law,  for  services  to  be  ren- 
dered to  him  by  such  attorney  or  counselor, 
and  to  ascertain  and  adjudjre  the  extent  ot 
the  reasonable  amount  to  be  allowetl  for 
sucli  services,  and  to  direct  that  the  excess 
mav  be  recovered  bv  the  trustee  for  tlie  ben- 
[950]efit  of  the  estate,  in  the  instance  where  *such 
attorney  or  counselor,  at  the  time  of  re- 
ceiving such  payment  or  i)roperty  and  at 
the  time  of  the  ])nieoe(lings  in  question,  was 
a  nonresidont  of  the  state  or  of  the  district 
in  wliieh  the  bankrupt  court  instituting  such 
inquiry  is  located,  and  where  the  money  or 
property  was  so  paid  to,  and  is  held  by,  such 
attorney  or  counselor  outside  of  the  district 
in  which  such  court  of  bankruptcy  sits,  and 
the  order  to  show  cause,  citation,  or  notice 
of  the  ])roj)oscd  hearing  is  served  upon  him 
without,  and  not  within,  the  district  in 
which  such  court  of  bankruptcy  sits? 

"2.  If  a  district  court  sitting  in  bank- 
ruptcy has  this  jurisdiction,  may  it  exercise 
it  by  means  of  an  order  an<I  citation  to  show 
cause  duly  served  on  the  attorney  or  coun- 
selor  outside  of  the  district  of  the  court  of 
bankruptcy,  such  attorney  or  counselor  be- 
ing nonresident  of  the  district  in  whicli  the 
proceedings  in  bankru;.te3*  are  pending? 

"3.  Afay  a  plenary  suit  instituted  by  the 
trustee  in  bankruptcy  against  such  att»>rnpy 
or  counselor  in  the  district  court  where  the 
estate  in  bankruptcy  is  being  administered 
be  maintained  upon  service  of  process  up- 
on the  attorney  or  counselor,  who  is  a  non- 
re  sident  of  the  district,  outside  of  that  dis- 
trict ?" 

An  answer  to  these  questions  involves  the 
construction  of  §  COd  of  the  bankruptcy  act 
of  1808,  which  reads: 

**60d.  If  a  debtor  shall,  directly  or  in- 
directly, in  contemplation  of  the  Tiling  of  a 
petition  by  or  against  him.  pay  money  or 
transfer  property  to  an  attorney  and  coun- 
selor at  law,  solicitor  in  equity,  or  proctor 
in  admiralty  for  services  to  be  rendered,  the 
transaction  shall  be  re-examined  by  the  court 
on  the  petition  of  the  trustee  or  any  credit- 
or, and  shall  only  be  held  valid  to  the  ex- 
tent of  a  reasonable  amoimt  to  be  deter- 
mined by  the  court,  and  the  excess  may 
be  recovered  by  the  trustee  for  the  benefit  of 
the  estate."  [30  Stat,  at  L.  502.  chap.  641, 
U.  S.  Comp.  Stat.  1901,  p.  3440.] 

This  section  does  not  undertake  to  pro- 
vide for  a  plenary  suit,  but  for  an  examina- 
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tion  and  order  in  the  course  of  the  ad- 
ministration of  the  estate,  with  a  view  to 
permitting  onlya  'reasonable  amount  thereof  [S51I 
to  be  deducted  from  it  because  of  payments 
of  money  or  transfers  of  property  to  attor- 
neys or  counselors  in  contemplation  of  bank- 
ruptcy proceedings.  There  is  no  provision 
for  the  enforcement  of  this  section  in  anoth- 
er court  of  bankruptcy,  where  the  bankrupt 
may  be  personally  served  with  process  in  a 
plenary  suit;  such  court  is  not  given  au- 
thority to  re-examine  the  transaction.  No 
other  court  has  authority  to  determine  the 
reasonable  amount  for  which  the  transaction 
can  stand.  Swart/,  v.  Frank,  183  !Mo.  430, 
82  S.  W.  00. 

•Section  GOd  added  a  feature  to  the  bank- 
ruptcy act  not  found  in  former  acts  regulat- 
ing practice  and  procedure  in  bankruptcy; 
therefore  adjudications  upon  other  provi- 
sions of  the  bankruptcy  act,  or  concerning 
the  judiciary  act  giving  jurisdiction  to  the 
courts  of  the  United  States,  have  no  binding 
eflfect  in  the  construction  of  this  section. 

This  is  not  a  case  of  prefer<»nce,  where 
part  of  the  estate  is  transferred  to  a  credit- 
or so  as  to  give  to  him  more  of  the  estate 
than  to  others  of  the  siime  class,  under  S 
00  of  the  bankruptcy  act,  nor  is  it  a  case  of 
fraudulent  conveyance  under  ft  07.  It  is  a 
transfer  in  consideration  of  future  services, 
to  l»e  reduced  if  found  unreasonable  in 
amount.  In  Furth  v.  SUhl,  205  Pa.  430, 
55  Atl.  29,  the  opinion  is  by  Mr.  Justice 
Mitchell,  and,  speaking  for  the  supreme 
court  of  Pennsylvania,  the  learned  justice, 
after  quoting  §  OOd.  says: 

"A  plo'lge  or  )myment  for  a  consideration 
given  in  the  present,  or  to  be  given  in  the 
future,  whether  in  money  or  goods  or  serv- 
ices, is  not  a  preference.  The  object  of  pro- 
hibiting ]>references  is  to  prevent  favorit- 
ism, wJiether  for  secret  benefit  to  himself 
or  for  other  reason,  among  a  debtor's  cred- 
itors who  ought  in  fairness  to  stand  «n  the 
same  footing.  A  transaction  by  whieh  the 
debtor  parts  with  something  now,  in  re- 
turn for  something  he  acquires  or  is  to  ae* 
quire  in  the  future,  is  not  within  the  mis- 
chief the  act  was  aimed  against.  Sec- 
tion 00  therefore  expressly  recognizes  this 
class  of  transactions;  but,  as  it  is  capable 
of  abuse.  ])rovi(les  for  a  re-examination  and 
reduction,  'if  necessary-,  to  a  reasonable  [1 5*  J 
amount  by  the  court  on  petition  of  the  trus- 
tee or  a  creditor.*' 

The  same  statute  was  before  the  court  of 
appeals  for  the  sixth  circuit  in  the  case  of 
Pratt  V.  Bothe,  05  C.  C.  A.  48,  130  Fed. 
070.  In  that  case,  in  speaking  of  the  pro- 
visions of  §  OOd,  Judge  Severens,  speaking 
for  the  court,  said: 

''It  would  rather  seem  that  Congress,  en- 
gaged, as  many  signs  indicate,  in  guarding 
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the  awcts  of  thoae  in  contemplation  of  bank 
niptcy,  to  the  end  that  they  might  b. 
brought,  without  unneeewarj  expenditure 
to  the  hands  of  the  trustee  for  dietributioi 
to  creditors,  while  it  would  not  deny  t 
the  debtor  tlie  right  to  employ  and  pay  fo 
legal  asBistaiice  in  his  afTairs  during  tha 
critical  period,  yet  proposed  a  rpstraint  up 
on  tliat  privilege  by  requiring  that  bug! 
payment  should  be  reasonable  in  amount,— 
In  short,  proposed  to  apply  to  the  incipien 
Mta};c  ol  bankruptcy  the  provident  economy 
whieh  it  Boufilit  to  apply  to  the  administra 
tion  ot  the  bniikruiit  eiitatp.  It  may  liavi 
lipcii  thought  that  tliiTe  uas  ttie  same  rea 
son  for  Hut-li  restraint  at  that  stage  of  at 
lairs  an  subsequently.  And  it  is  to  be  ob 
itervtHt  tliat  the  transaction  would  not  be 
come  the  subject  of  revision  unless  linnk 
nipti-y  ensued.  It  put  attorneys,  solicitors 
and  proctors  in  no  worse  position  that  i1 
did  some  other  classes  ot  those  having  busi 
Qcss   with   the  debtor," 

And  the  court  reached  the  conclusion  thai 
there  having  been  no  petition  o(  the  trustc! 
or  any  creditor  to  inquire  into  the  reason 
ableness  of  the  uompcusation  to  be  paid  at- 
torneys in  contemplation  of  bankruptcy,  his 
claim  should  be  allowed;  and  the  learnetl 
judge  adds:  "As  the  rights  ot  the  parties 
are  governed  by  the  specific  provision  ol 
the  statute  relating  to  the  subject,  no  ques- 
tion of  preference  by  reason  of  the  paymente 

The  bankrupt  act  itself  leaves  no  doubt 
as  to  what  is  a  preference  which  can  be 
•ued  for  in  another  jurisdiction,  for  the 
■ection   (60a)   provides: 

"A  person  shall  be  deemed  to  have  given 
k  preference  it,  being  insolvent,  lie  has,  with- 
[B]{n  four  months  before  the  niing'of  the  peti- 
tion, or  after  the  filing  of  the  petition, 
and  before  the  adjiidiciition,  procured  or 
.  lufTered  a  judgment  to  be  entered  against 
himseU  in  favor  of  any  person,  or  made  a 
transfer  ot  any  of  his  property ;  and  the 
effect  of  the  entorcement  ot  such  judgment 
or  transfer  will  be  to  ennble  any  one  of  his 
ereditor.t  to  obtain  a  greater  percentage  ot 
bis  debt  than  any  other  of  such  creditors  of 
the  same  class."  [30  Stat,  at  L.  502,  chap. 
841,  U.  8.  Comp.  Stat.  1901,  p.  344.1,  aa 
■mended  by  32  Stat,  at  L.  700,  chap.  487, 
U.  8.  Comp.  Stat.  Supp.  1907,  p.  1031,) 

To  undertake  to  bring  within  this  deflni 
tion  of  a  preference,  requiring  a  plenary  ac- 
tion for  its  recovery,  the  protection  given 
A  bankrupt's  estate  because  of  a  transfer  of 
property  or  money  to  an  attorney  or  counsel- 
or for  sen-ices  to  he  rendered  in  contempla- 
tion of  filing  a  petition  in  bankruptcy,  is  to 
ftdd  to  the  clearly -defined  preferences  con- 
templated by  the  act,  and  is  to  include  en- 
tirely different  tranMctJons,  not  embraced 
Sa  Ih  ed. 
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in  the  statutory  definition  ot  a  preference 
as  Congress  has  defined  that  term. 

Section  60d  is  «itt  peneris,  and  does  not 
conterapUlc  the  bringing  ot  plenary  suits 
or  the  recovery  ot  preferential  truiistci-s  in 
another  jurisdiction.  It  recognises  tlie  temp- 
tation of  a  tailing  debtor  to  deal  too  liber- 
ally with  his  property  in  emploviu'>  counsel 
to  protect  him  in  view  of  finaneiiifreversea 
and  probable  failure.  It  recn^niOTS  the 
right  of  such  a  debtor  to  have  the  aid  and 
advice  of  counsel,  and,  in  contemplation  o( 
bankruptcy  proceedings  which  slnilt  strip 
him  of  his  property,  to  make  provisions  for 
reasonable  compensation  to  his  counael.  And, 
in  view  of  the  eircumBiancca,  the  act  makes 
provision  that  the  bankruptcy  court  adminis- 
tering the  estate  may,  it  the  trustee  or  any 
creditor  question  the  transnction,  re  examine 
it  with  a  view  to  a  determination  of  it« 
reasonalilenrss. 

The  section  makes  no  provision  for  the 
service  of  process,  and,  in  that  view,  such 
reasonable  notice  to  the  parties  afTected 
should  be  required  as  is  appropriate  to  the 
case,  and  an  opportunity  should  be  given 
them  to  be  heard. 

We  see  no  reason  why  notice  of  the  pro- 
ceedings under  |  QOd  may  not  be  by  mail  or 
otherwise,  as  the  court  aliall  direct,  sn  (lint 
an  opportunity  is  given  to  apjiear  in  the 
court  where  the  *e8tate  is  to  be  administered  [154] 
and  contest  the  reasonableness  of  the  cliargea 
in  question. 

Congress  has  the  right  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the 
United  States ;  and,  having  given  juris- 
diction to  a  particular  district  court  to  ad- 
minister and  distribute  the  property,  it  niiiv. 
in  some  proper  way,  in  such  a  case  as  this, 
call  upon  all  interested  to  appear  and  assert 
their  rights. 

Our  attention  is  called  to  other  cases  in 
which  this  view  lias  been  taken  of  this  sec- 
tion of  the  bankruptcy  act.  In  Re  I^win,  103 
Fed.  850,  it  was  held  that  a  proceeding  upon 
the  petition  of  a  trustee  under  this  section 
is  one  administrative  in  its  ch^iraeter,  and 
that  jurisdiction  was  not  dependent  upon 
service  ot  regular  process,  as  in  a  suit,  but 
is  expressly  given  by  stnlutc,  and  that  a 
notice  of  the  hearing  before  the  reteree, 
riven  by  mail  to  the  attorneys  in  interest, 
1  reasonable  time  before  the  hearing,  was 
luflicient.  In  speaking  of  this  section  Judge 
iVheeler  says: 

"This  is  not  a  suit  such  «a  is  mentioned 
in  that  clause  ot  f  23.  but  it  an  admfnis- 
irative  proceeding,  of  which  the  bankruptcy 
rourt  has  express  jurisdiction,  given  by  this 
:lause  'd'  ot  f  60,  it  it  would  not  have  Any 
ly  the  general  grant  ot  jurisdiction  over 
;he  bankrupts  and  their  estates,  and  ot  their 
Attorneyt  in  tha  proceedings,  «a  ofKeera  of 
1«4» 
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the  court.  This  specific  provision  seems  to 
have  been  rather  intended  for  requiring  spe- 
cific vigilance  in  this  quarter,  and  for  pro- 
viding for  a  recovery  of  any  exce8«  from  the 
attorneys,  than  for  any  special  grant  of  ju- 
risdiction, which,  however,  it  plainly  gives. 
The  course  of  legal  proceedings  necessary  to 
be  had  to  afi'ect  private  rights  is  well  stated 
by  Judge  Sanborn  in  Re  Rosser,  cited.  He 
says,  at  page  502,  41  C.  C.  A.  page  150,  4 
Am.  Bankr.  Rep.  and  page  507,  101  Fed.: 

"  *Such  a  course  must  be  appropriate  to 
the  case,  and  just  to  the  party  afTcctcd. 
It  must  give  him  notice  of  the  charge  or 
claim  against  him,  and  an  opportunity  to  be 
heard  respecting  the  justice  of  the  order  or 
[966]judgment  sought.  The  notice  *must  be  such 
that  he  may  be  advised  from  it  of  the  nature 
of  the  claim  against  him,  and  of  the  relief 
sought  from  the  court  if  the  claim  is  sus- 
tained.' " 

Jurisdiction  to  re-examine  the  transfer  to 
counsel  was  certainly  nbt  conferred  upon 
any  state  court.  When  the  statute  says  that 
if  the  transfer  in  contem  [dation  of  filing  a 
petition  in  bankruptcy  shall  be  found  to  be 
excessive  it  may  be  reduced  by  "the  court," 
is  it  )>ossible  that  it  was  intended  to  give  the 
state  courts  jurisdiction  of  that  much  of 
the  administration  of  the  estate,  and  oust 
the  district  court  of  the  United  States,  and 
perhaps  delay  the  settlement  of  the  estate 
until  the  state  courts  of  original  and  ajipel- 
late  jurisdiction  shall  determine  the  reason- 
ableness of  the  counsel  fee  provided  for  in 
contemplation  of  bankruptcy?  The  answer 
to  this  question  is  obvious,  and  clearly 
against  a  construction  which  has  this  efTect 
upon  the  system  of  bankruptcy  to  be  admin- 
istered in  the  district  courts  of  the  United 
States,  established  by  the  act  of  Congress. 

It  is  true  that  the  state  courts,  under  the 
bankruptc}'  act  as  it  stood  before  the  amend- 
ment of  February,  1903,  were  given  juris- 
diction to  entertain  suits  to  recover  prefer- 
ences, to  the  exclusion  of  the  Federal  courts, 
unless  the  defendant  consented  to  be  sued 
in  the  Federal  court.  Bardes  v.  First  Nat. 
Bank,  178  U.  S.  524,  44  L.  ed.  1175,  20 
Sup.  Ct.  Rep.  1000.  The  district  courts  had 
jurisdiction  only  over  proceedings  in  bank- 
ruptcy, as  distinct  from  plenary  suits 
against  third  persons  having  possession  of 
transferred  property,  to  be  exercised  when 
the  district  court  had  acquired  jurisdiction 
of  the  bankrupt's  property.  Bardes  v.  First 
Nat.  Bank,  supra;  White  v.  Schloerb,  178 
U.  S.  542,  44  L.  ed.  1183,  20  Sup.  Ct.  Rep. 
1007;  Bryan  v.  Bernheimer,  181  U.  S.  188. 
45  L.  ed.  814,  21  Sup.  Ct.  Rep.  557;  WHiitney 
V.  Wenman,  198  U.  S.  539,  49  L.  ed.  1167, 
25  Sup.  Ct.  Rep.  778. 

Section  60d  is  a  part  of  the  original  bank- 
ruptcy act  of  1898,  and  intended  by  Con- 
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gress  to  be  a  part  of  a  uniform  system  of 
bankruptcy,  to  be  consistently  administered 
by  the  courts  given  jurisdiction.  Suppose, 
then,  instead  of  obtaining  the  order  in  the 
district  court,  administering  the  property, 
the  trustee,  because  he  could  not  get  per- 
sonal service  ui)on  the  attorneys,  hatl  gone  to 
any  court  within  the  limits  of  the  state  of 
Arkansas,  *state  or  Federal,  upon  the  theory[S(l} 
of  a  preference,  and  obtained  juris. .iilion  by 
valid  service  of  process, — it  was  in  the  power 
of  the  defendants  to  end  this  suit  by  refus- 
ing to  consent  to  the  jurisdiction  of  suck 
court.  If  suit  was  l)egun  in  the  state  court 
of  Arkansas,  that  court  would  have  an- 
swered, as  did  the  supreme  court  of  Missouri 
in  Swartz  v.  Frank,  183  Mo.  439,  82  S. 
W.  00, — the  bankruptcy  act  confers  no  juri.s- 
(liction  upon  a  state  court  to  entertain  an 
ni)pliention  of  the  trustee,  or  of  a  creilitor, 
to  reduce  the  provision  made  for  counsel; 
that  jurisdietion  is  given  alone  to  the  dis- 
trict court  of  the  United  States  adminis- 
tering the  i)roperty.  If  the  action  had  been 
brought  in  the  United  States  court  it  would 
have  made  the  same  answer;  and,  in  addi- 
tion thereto,  the  jurisdiction  of  the  circuit 
or  district  court  of  the  United  States  could 
have  been  ousted,  jirior  to  the  amendment  of 
1903,  by  the  defendants  withholding  their 
consent  to  the  jurisdiction  of  the  Federal 
court.  It  is  true  that  by  the  amendment 
referred  to  (the  act  of  February*,  1903)  con- 
current jurisdiction  with  the  state  courts  is 
now  given  to  the  Federal  courts,  of  suits 
for  the  recovery  of  property  under  |  60,  sub- 
division b,  and  $  67,  subdivision  e.  These 
last-named  sections  have  reference  to  suits 
to  reco%'er  preferences  or  fraudulent  convey- 
ances. No  attempt  has  been  made  to  change 
the  exercise  of  jurisdiction  under  $  60d. 
The  transfer  to  counsel  may  be  wholly  «us- 
tained;  it  is  certainly  valid  to  the  extent 
that  it  is  reasonable.  It  is  neither  a  prefer- 
ence nor  a  fraudulent  conveyance,  as  defined 
by  §§  60b  or  67e  of  the  act. 

It  is  to  be  noted  that  in  this  case,  as  the 
.statement  of  the  certificate  shows,  the  dis- 
trict court  rendered  no  judgment  against 
the  defendant  for  a  recovery  of  the  excess, 
but  directed  the  trustee  to  bring  an  action 
therefor.  It  simply  assumed  and  exercised 
the  jurisdiction  conferred  by  §  60d  to  de- 
termine the  amount  of  the  excessive  transfer 
for  a  counsel  fee  provided  in  view  of  filing  a 
petition  in  bankruptcy.  It  may  be  that 
this  order,  though  binding  upon  the  parties, 
cannot  be  made  finally  effectual  until  a 
judgment  is  rendered  in  a  jurisdiction  where 
it  can  be  executed. 

*We  reach  the  conclusion  that  no  re-exami-[tiV] 
nation  can  be  had  in  this  transaction,  ex- 
cept  in   the   district   court  of    the   United 
States  administering  the  estate. 
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If  the  opinions  of  text  writers  are  to  be 
looked  to, — and  certainly  they  are  entitled 
to  much  respect, — they  have  spoken  with 
clear  meaning  as  to  the  section  of  the  bank- 
ruptcy act  which  is  the  subject-matter  now 
under  consideration.  In  Loveland  on  Bank- 
ruptcy, 3d  ed.  p.  166,  that  author  says: 

'The  petition  by  the  trustee  to  re-examine 
a  transaction  between  the  bankrupt  and  his 
attorney  under  this  section  is  administrative 
in  character,  of  Avhich  the  court  of  bank- 
ruptcy has  jurisdiction,  irresjiective  of  §  23 
of  the  act." 

And  in  Collier  on  Bankruptcy,  Gth  ed., 
the  rule  is  thus  stated    (p.  402): 

**The  practice  on  proceedings  of  tliis  char- 
acter— the  attorney  being  usually  an  officer 
of  the  court — is  both  simple  and  summary. 
Being  rarely  resorted  to,  there  are  no  stated 
rules  or  forms  applicable.  The  amount  paid 
must  appear  in  schedule  B  (4)  of  a  volun- 
tary petition.  Any  notice  to  the  attorney 
directed  by  the  court  is  sufficient.  The  mo- 
tion may  be  heard  on  affidavits  or  orally. 
A  suit  to  recover  will  rarely  be  necessary; 
though  an  order  to  restore,  if  not  obeyed,  is 
perhaps  not  now  the  foundation  for  a  pro- 
ceeding in  contempt.'* 

In  Brandenburg  on  Bankruptcy,  3d  ed. 
f  071,  it  is  said: 

"This  provision  [60d]  recognizes  this  fact 
[the  right  to  employ  counsel]  and  approves 
the  pa3rment  by  the  bankrupt  to  such  attor- 
ney of  reasonable  compensation.  The  rea- 
sonableness of  it  may  be  inquired  of  by  the 
court  upon  the  petition  of  the  trustee  or 
any  creditor.  This  proceeding  is  adminis- 
trative in  character,  in  which  the  jurisdic- 
tion of  the  court  is  not  dependent  on  the 
service  of  process,  but  is  expressly  given  by 
statute,  and  a  notice  of  hearing  therein,  giv- 
en by  mail  a  reasonable  time  before  the  hear- 
ing, is  sufficient." 

And  in  the  latest  work  on  the  subject, 
Remington  on  Bankruptcy,  the  rule  is  thus 
stated : 

**The  court  has  jurisdiction  over  the  attor- 
I68]ney  to  require  repayment  *by  him.  Such 
jurisdiction  may  be  exercised  in  the  bank- 
ruptcy proceedings  themseh*es;  and  its  ex- 
ercise is  not  violative  of  the  rules  regarding 
the  form  for  suits  against  adverse  claim- 
ants; moreover,  it  is  provided  for  by  a 
special  clause  of  the  bankrupt  act  itself. 
Such  re-examination  should  be  had,  however, 
only  on  due  notice  to  the  attorney  con- 
cerned."    Sec.  2099,  p.    1298. 

The  construction  which  we  have  given  f 
60d  does  not  deprive  parties  of  rights  se- 
cured under  the  7th  Amendment  of  the  Con- 
stitution to  trials  by  jury  in  suits  at  com- 
mon law  where  the  value  in  controversy  ex- 
ceeds $20.  Til  is  provision  of  the  Constitu- 
tion extends  to  rights  and  remedies  pecul- 
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iarly  legal  in  their  nature,  and  such  as 
it  was  proper  to  extend  in  courts  of  law  by 
the  appropriate  modes  and  proceedings  of 
such  courts.  Shields  v.  Thomas,  18  How. 
253-262,  15  L.  ed.  368-372. 

This  section  in  effect  confers  a  special 
jurisdiction  in  a  bankruptcy  proceeding;  it 
is  only  available  when  property  has  been 
transferred  in  contemplation  of  the  filing  of 
a  petition  in  bankruptcy.  When  the  alVairs 
of  one  about  to  be  adjudicated  a  bankrupt 
are  in  that  situntion,  then  the  act,  recogniz- 
ing the  right  of  the  bankrupt  to  legal  serv- 
ices to  be  rendered,  undertakes  to  prevent 
the  diminution  of  the  estate  to  be  adminis- 
tered and  distributed  for  the  benefit  of 
creditors  beyond  a  fair  provision  for  counsel 
under  such  circumstances.  To  the  extent 
that  the  provision  is  unreasonable  the  trans- 
fer is  not  given  the  effect  to  separate  the 
proi)erty  from  the  bankrupt's  estate.  As 
to  this  excess,  the  estate  comes«  within  the 
meaning  of  the  bankruptcy  act,  Avithin  the 
jurindiction  of  the  court,  and  will  be  or- 
dered to  be  restored  and  administered  for  the 
benefit  of  creditors.  The  order  contemplated 
can  only  be  made  after  reasonable  notice, 
which  the  facts  certified  in  this  case  show 
was  given  to  the  petitioners. 

The  first  and  second  questions  should  be 
answered  in  the  affirmative;  and  the  third, 
as  having  application  to  a  suit  before  the  or- 
der is  made  in  the  bankruptcy  proceeding,  in 
the  negative. 

*Mr.  Justice  Brewer,  with  whom  Mr.  Jus- [9 5^] 
tice  PfHrktiam  and  Mr.  Justice  Moody  con- 
cur, dissenting: 

I  am  constrained  to  dissent  in  this  case, 
and  will  state  my  reasons  therefor.  The 
facts  are  sufficiently  given  in  the  opinion 
of  the  court.  The  petitioners  were  lawyers, 
living  at  Hot  Springs,  Arkansas.  They  had 
never  been  within  the  state  of  Colorado,  or 
appeared  in  the  district  court  except  to 
file  their  petition  for  review,  and  the  only 
service  upon  them  was  made  in  Arkansas 
by  the  delivery  of  a  copy  of  the  application 
and  an  order  to  show  cause.  The  district 
court  of  Colorado,  the  court  in  which  the 
bankruptcy  proceedings  were  had,  confirm- 
ing the  report  of  the  referee,  adjudged  that, 
of  the  money  paid  to  the  petitioners  em- 
ployed by  the  bankrupt  in  anticipation  of 
proceedings  in  bankruptcy,  to  render  ser- 
vices therein,  the  sum  of  $800  was  a  reason- 
able compensation  for  such  services,  and 
ordered  that  the  trustee  proceed  to  recover 
the  excess  from  petitioners.  Justification 
for  this  order  is  found  in  this  paragraph 
of   the   bankruptcy  act: 

*'Sec.  60d.  If  a^  debtor  shall,  directly  or 
indirectly,  in  contemplation  of  the  filing 
of  a  petition  by  or  against  him,  pay  money 
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or  transfer  property  to  an  attorney  and 
counselor  at  law,  solicitor  in  equity,  or 
proctor  in  admiralty,  for  services  to  be 
rendered,  the  transaction  shall  be  re-exam- 
ined by  the  court  on  petition  of  the  trustee 
or  any  creditor,  and  shall  only  be  held  valid 
to  the  extent  of  a  reasonable  amount,  to 
be  determined  by  the  court,  and  the  excess 
may  be  recovered  by  the  trustee  for  the 
benefit  of  the  estate."  30  Stat,  at  L.  544, 
51)2,  chap.  541,  U.  S.  Comp.  Stat.  1001,  pp. 
:J418,  .3440. 

It  is  said  that  this  was  an  administra- 
tive, and  not  a  judicial,  proceeding.  Three 
possibilities  are  sug»»rsted  by  the  soction. 
One  is  that  the  bankruptcy  court,  after  an 
examination,  mav  find  that  tliere  is  reason 
to  believe  that  the  attorneys  have  been  paid 
an  excessive  sum,  and  din»ct  the  trustee  to 
proceed  by  action  in  any  court  acquirinj^ 
jurisdiction  of  the  persons  of  the  attorneys 
to  recover  what,  by  that  court,  shall  be 
adjud<red  excessive.  This  would  be  a  strictly 
I260]admini8trative  proceeding,  •and  if  that  were 
the  conclusion  of  the  court  I  should  have 
nothin<r  to  say  in  the  way  of  dissent.  An- 
other is  that  the  bankruptcy  court  both 
adjudicates  the  amount  of  the  excess — the 
amount  which  has  b(?en  wrongfully  paid  to 
the  attorneys,  and  by  which,  in  efTect,  they 
have  iK'cn  prcforrod  to  the  prejudice  of 
creditors  of  the  bankruf»t — and  also  awards 
process  for  the  collection  of  that  excess. 
Tliis  is  not  sugge!*tod  in  the  opinion  of  the 
court,  which,  in  efTcct.  holds  the  third  pos- 
Kihility, — to  wit,  that  the  bankruptcy  court 
can  adjudicate  the  amoimt  of  tlie  wrong- 
ful prepayment,  leaving  the  recovery  of 
that  amount  to  be  accomplished  by  action 
in  a  court  acquiring  jurisdiction  of  the 
IH'isnn  in  the  ordinary  way  of  legal  pro- 
etvdings.  Such  a  con*»truction  is  inconsist- 
ent with  the  whole  history  of  the  jurisdic- 
tion of  district  and  circuit  courts  since  the 
foundation  of  the  government,  and  is,  in- 
deed, against  the  construction  placed  on 
other  provisions  of  the  present  bankruptcy 
law. 

By  article  6  of  the  Amendments  to  the 
Constitution,  criminal  prosecutions  are 
limited  to  "the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascer- 
tained by  law."  By  this,  so  far  as  criminal 
cases  are  concerned,  a  state  locality  of 
jurisdiction  is  established  beyond  the  power 
of  Congress  to  disturb.  We  need  not  stop 
to  inquire  whether  Congress  can  invest  the 
district  court  of  a  single  district  or  state 
with  a  jurisdiction  in  civil  cases  operative 
through  the  whole  length  and  breadth  of 
the  country,  but  has  it  done  so? 

The  original  judiciary  act,  passed  in  1780 
(1  Stat.  at.  L.  73,  79,  chap.  20),  provides, 
M05M 


in  respect  to  circuit  courts,  that  "no  civil 
suit  shall  be  brought  before  either  of  said 
courts  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other 
district  than  that  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ."  See  also,  with 
respect  to  the  jurisdiction  of  district  courts, 
Rev.  Stat.  §  563,  U.  S.  Comp.  Stat.  1901,  p. 
455;  and,  with  respect  to  that  of  circuit 
courts,  Rev.  Stat.  §  629,  U.  S.  Comp.  Stat 
1901,  p.  503. 

Construing  the  judiciary  act  of  1789,  it 
was  said  in  Toland  v.  Sprague,  12  Pet.  300, 
328.  0  L.  ed.  1093,  1104: 

•"The  judiciary  act  has  divided  the  United [Sll] 
States  into  judicial  districts.  Within  these 
districts  a  circuit  court  is  required  to  bo 
holden.  The  circuit  court  of  each  district 
sits  within  and  for  that  district,  and  is 
l)oundod  by  its  local  limits.  Whatever  ma? 
be  the  extent  of  their  jurisdiction  over  the 
subject-matter  of  suits,  in  respect  to  per- 
sons and  property,  it  can  only  be  exercised 
within  the  limits  of  the  district.  Congrew 
might  have  authorized  civil  process  from  any 
circuit  court,  to  have  run  into  any  state  of 
the  Union.  It  has  not  done  so.  It  has 
not  in  terms  authorized  any  original  civil 
process  to  run  into  any  other  district;  with 
the  single  exception  of  subpoenas  for  wit^ 
nesses,  within  a  limited  distance." 

While  the  general  conditions  of  jurisdic* 
tion  of  the  Federal  courts  were  in  some 
respect  changed  by  the  act  of  August  13, 
1888  (25  Stat,  at*  L.  43.3.  chap.  806,  U.  S. 
Comp.  Stat.  1901,  p.  608)  the  change  does 
not  affect  the  present  question. 

Before  the  district  court  of  Colorado 
could,  in  ordinary  matters,  acquire  juris- 
diction over  the  person  of  one  not  found 
within  its  territorial  limits,  there  must  be 
a  voluntary  appearance  of  the  defendant 
He  cannot,  in  an  ordinary  ligitation,  be 
brought  into  that  court  by  service  of  proc- 
ess outside  the  limits  of  the  court*s  juris- 
diction. It  has  been  held  that  the  circuit 
court  of  one  state  has  no  jurisdiction  in 
matters  such  as  the  sale  of  real  property 
beyond  the  limits  of  the  state.  Boycc  v. 
Grundy,  9  Pet.  275,  9  L.  ed.  127;  Missis- 
sippi A  M.  R.  Co.  V.  Ward,  2  Black,  485. 
17  L.  ed.  311;  Northern  Indiana  R.  Co.  t. 
Michigan  C.  R.  Co.  15  How.  233,  14  L.  ed. 
674.  It  is  true  that,  when  suit  is  brought 
to  enforce  any  legal  or  equitable  claim 
against  real  or  personal  property  within 
the  district  where  the  suit  is  brought,  one 
who  is  not  an  inhabitant  of  nor  found  with- 
in the  district,  and  does  not  voluntarily  ap- 
pear thereto,  can  be  brought  into  court  by 
personal  service  outside  the  limits  of  the 
district  or  by  publication,  as  the  court  may 
direct;  but  any  adjudication  made  in  that 
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suit,  as  regards  such  absent  defendant, 
without  appearance,  affects  only  his  prop- 
erty within  the  district.  Rev.  Stat.  §  738. 
So,  where  suit  is  brought  to  forrclose  a 
(9] mortgage  or  trust  deed  on  prop*Tty  'situate 
in  several  states,  the  settleil  practice  i» 
for  proceedings  of  foreclosure  to  be  com- 
menced in  one  court,  called  the  court  of 
primary  jurisdiction,  and  then,  in  order  to 
establiHti  and  nuiintain  judicial  control  over 
the  property  in  the  other  states,  obtain 
ancillary  adniinislr;ition  in  those  states:  al 
though,  if  the  defendant,  the  owner  of  the 
property,  is  brought  into  the  court  of  pri 


protection  of  which  is  imbedded  in  the  na- 
tional as  well  as  state  Constitutions. 

How  appropriate,  in  this  connection,  is 
the  language  of  Mr.  Justice  Bradley,  de- 
livering the  opinion  of  the  court  in  Boyd 
V.  United  States,  110  U.  S.  010.  0.35,  29  L. 
ed.  740,  752,  0  Sup.  Ct.  Rep.  r>24,  5:J5.  where, 
s]M>aking  of  an  attack  upon  another  con- 
stitutional )>roviKion,  he  says: 

'411egitin;ate   and    un(*onstitiitional    pvac- 
tic<'s    ♦jc't    their    first    footing;    in    that    way: 
miniely,    hy    silent    approaches    and    nlight 
deviations    from    le^il    modes   of    procedure 
This  ean   only   be  obviated  by   adhering   to 


mary  jurisdiction,  that  court  may  act  U]>on    the   ruh*  that   C(»nstitutkonal    provisions   for 
him  and  compel   him   to  do  witii   tiie   pnip-  |  tlu'  Sfeurily  of  person  and   property  should 


erty  that  which  ought  to  be  done.  But, 
in  all  these  eases,  either  the  |H'r.son  or  the 
property  is  within  the  territorial  jurisdic- 
tion of  the  court. 

When  an  individual,  not  an  inhabitant  of 


be  lil>erally  construed.  A  close  and  literal 
construction  deprives  them  of  half  their  ef- 
ficacy, and  leads  to  gradual  depreciation  of 
the  riglit.  as  if  it  consisted  more  in  sound 
tlian  in  substance.     It  is  the  dutv  of  courts 


the  state  or  district,  and  not  found  there-  to  Ik*  watchful  for  the  constitutional  riglit- 
in,  is  soufjht  to  be  charged  by  reason  only  of  the  citizens,  and  against  any  stealthy  en- 
of  his  indebtedness  to  a  defendant  duly  .  croachments  thereon.  Their  motto  should  be 
served,  jurisdiction  is  not  acquired  by  mere  ;  ohslfi  prinri/tiifi." 


service  of  notice  outsidr*  the  state,  for  the 
fact  of  indebtedness  does  not  bring  him 
within  the  jurisdiction  of  the  court.  Wliih'. 
for  some  purposes,  the  situs  of  a  debt  may 
accompany    the    creditor,   yet   that    situs    is 


Again,  it  is  said  that  an  excessive  prepay- 
ment to  an  attornev  does  not  come  within 
the  technical  dt*finition  of  a  preference,  as 
stated  in  §  00: 

"Sec.    00a.  A    person    shall    be   d'«'i.u'd    l» 


not  sufllcient  to  give  to  a  court  jurisdiction  |  have  given  a  preference  if,  being  insolvent, 


of  a  personal  action  against  tiie  debtor: 
that  nuist  be  maintiiincd  in  the  state  where 
the  debtor  is  found. 

Now  the  recovery  of  an  amount  due  or 
of  propert}'  belonging  to  an  individual  or 
an  estate  is  ordinarily  by  a  common-law  ac- 
tion. That  the  claimant  is  an  estate  and  in 
the  hands  of  a  trustee  or  receiver  does  not 
change  the  nature  of  the  ])roceeding.  Sup- 
pose one  of  our  large  railroad  properties  is 
in  the  hands  of  receivers, — ean  it  be  toler- 
ated that  the  amount  of  the  indebtedness  by 
any  individual  to  that  estate  can  be  de- 
termined absolutely  by  the  court  without 
a  jury?  If  this  be  .so,  Avhat  becomes  of  the 
protection  given  by  article  7  of  the  Anjend- 
ments  to  the  Constitution,  that,  "in  suits  at 
common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved?"  Even  if 
an  action  has  to  be  brought  to  obtain  the 
process  of  execution  in  the  state  where  the 
alleged  debtor  resides,  of  what  significance 
is  it  if  the  amount  which  is  to  be  recovered 
is  already  settled,  not  by  a  jury,  but  by  a 
court,  acting  independently,  and  in  a  prior 
18] proceeding?  •If  the  benefit  of  a  trial  by 
jury  can  in  that  way  be  taken  away,  it  w411 
take  but  little  ingenuity  on  the  part  of 
lawmakers  to  provide  for  the  total  destruc- 
tion of  the  right  of  trial  by  jury, — a  right 
which  has  been  considered  of  priceless  bene 
fit  in  all  English- speaking  nations,  and  the 
62  li.  ed. 


he  has,  within  four  months  bcfor«>  ihe  liliu'^ 
qf  the  petitioii,  or  after  tlic  Tiling  of  t!M; 
petititm,  and  before  Mic  adJu«li«'a!ion.  pr<»- 
cured  or  suffered  a  judgment  to  bo  entered 
against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  pro|MMty.  and 
the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  will  be  to  enable  any  one 
of  his  cre<litors  to  obtain  a  gn'atcr  perci'Ut- 
asfe  of  his  debt  than  anv  ntlior  of  such 
creditors  of  the  same  class."  \'M)  Slat,  at 
L.  502.  chap.  541,  V.  S.  (omp.  Stat.  1901, 
p.  .3445.  as  amended.  32  Stat,  at  L.  700,  H 
13,  chap.  487,  U.  S.  Com  p.  Stat.  S;ipp.  1007, 
p.   1031.1 

An  attorney  rendering  services  l»ecomes 
thereby  a  crediti)r  of  the  client;  and.  if  he 
is  paid  more  for  the  services  than  they  are 
worth,  he  has  received  as  creditor  more  than 
he  is  entitled  to,  *and  comes  within  the [2 64] 
spirit,  if  not  the  letter,  of  §  00a,  which 
provides  that  "a  {Person  shall  be  deemed  to 
have  given  a  preference  if,  being  insolvent, 
he  has,  within  four  months  before  the  filing 
of  the  petition  .  .  .  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  th»* 
enforcement  of  such  .  .  .  transfer  will 
be  to  enable  any  one  of  his  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same 
class.*'  The  idea  of  bankruptcy  is  that  tla: 
bankrupt  is  unable  to  pay  his  debts  in  full ; 
and,  if  the  attorne}'  has  received  payment 
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in  full,  he  has  received  a  greater  percentage' 
of  his  debt  than  any  other  creditor. 

While  fi  60d  is  not  in  the  bankruptcy  act 
of  1867  [14  Stat,  at  L.  517,  chap.  176], 
obviously  it  was  specially  inserted  in  the 
present  act  for  the  purpose  of  making  clear 
the  liability  of  counsel  receiving  payment  in 
advance.  It  is  simply  a  declaration  that 
an  excessive  prepayment  to  counsel  em- 
ployed witli  a  view  to  bankruptcy  proceed- 
in«rs  is  to  be  considered,  so  far  as  the  excess 
is  concerned,  a  preference,  and  recoverable 
by  the  trustee  in  bankruptcy.  And,  unless 
a  contrary  intent  be  clearly  manifested,  the 
proccH»ding  to  reco\er  that  preference  should 
be  in  the  same  way  and  by  the  same  tribu- 
nals that  haA'e  jurisdiction  of  any  other 
proceeding  to  recover  money  or  property 
given  by  way  of  preference.  It  would  be 
giving  an  unreasonable  extension  to  lan- 
guage to  make  it  not  simply  a  declaration 
of  the  right  to  recover,  but  also  a  limitation 
of  the  tribunal  in  which  the  recovery  can 
be  had  or  the  amount  due  determined, — a 
limitation  not  obtaining  in  respect  to  any 
other  preference. 

In  Re  Waukesha  Water  Co.  116  Fed.  1000, 
it  was  held  by  the  district  court  of  the 
eastern  district  of  Wisconsin  that  the 
"bankrupt  act  1808  confers  no  power  on  a 
court  of  bankruptcy  to  summon  before  it, 
by  a  rule  to  show  cause,  third  persons  who 
are  not  parties  to  the  record,  and  who  reside 
without  the  district  and  state,  and  are  there 
served  with  the  order,  and,  under  the  gen- 
eral rules  of  law  governing  the  Federal 
courts,  in  the  absence  of  express  authority, 
such  service  is  inefTectual  to  confer  juris- 
diction in  personam." 
[966]  •Again,  it  is  suggested  that  S  60d  provides 
for  proceedings  in  the  bankruptcy  court, — 
no  vesting  of  jurisdiction  in  any  other  than 
that  court, — and  it  is  said  there  is  no  pro- 
vision for  a  plenary  suit  to  recover  the 
amount  of  the  excessive  prepayment  and 
none  for  a  jur\'.  But,  by  the  bankrupt  act 
of  March  2,  1867,  the  general  jurisdiction 
over  bankruptcy  proceedings  was  vested  in 
the  court  in  which  they  were  commenced, 
and  there  was  no  special  provision  for  an- 
cillary proceedings  in  the  courts  of  other 
districts,  and  yet  it  was.  decided  that  those 
ancillary  proceedings  might  be  held;  that 
that  seemed  to  be  the  necessary  result  of 
the  general  jurisdiction  conferred,  and  to 
be  in  harmony  with  the  design  and  scope  of 
the  act.  As  said  by  Mr.  Justice  Bradley, 
in  Lathrop  v.  Drake,  91  U.  S.  516,  518,  23 
L.  ed.  414,  415: 

"Their  jurisdiction  is  confined  to  their 
respective  districts,  it  is  true;  but  it  ex- 
tends to  all  matters  and  proceedings  in 
bankruptcy  without  limit.  When  the  act 
•ays  that  they  shall  have  jurisdiction  in 
1064 


their  respective  districts,  it  means  that  the 
jurisdiction  is  to  be  exercised  in  their  re- 
spective districts.  .  .  .  Proceedings  an- 
cillary to  and  in  aid  of  the  proceedings  in 
l>ankru])tcy  may  be  necessary  in  other  dis- 
trifts  where  the  principal  court  cannot  exer- 
cise jurisdiction;  and  it  may  be  necessary 
for  the  assignee  to  institute  suits  in  other 
districts  for  the  recovery  of  assets  of  the 
bankrupt.  That  the  courts  of  such  other 
districts  may  exercise  jurisdiction  in  such 
cases  would  seem  to  be  the  necessary  result 
of  the  general  jurisdiction  conferred  upon 
them,  and  is  in  harmony  with  the  scope  and 
design  of  the  act." 

For  these  reasons,  thus  outlined,  I  must 
dissent  from  the  opinion  and  judgment  of 
the  court. 


•CITY  OF   ST.   LOUIS,   Appt,  [«••! 

V. 

UXITKD  RAILWAYS  COMPANY  and  St 
Louis  Transit  Company.     (No.  193.) 


CITY  OF  ST.  LOUIS,  Appt., 

V. 

ST.     LOUIS    &    SUBURBAN     RAILWAY 
COMPANY.      (No.    194.) 


CITY  OF  ST.  LOUIS,  Appt., 

V. 

ST.   LOUIS   &   MKRAMEC   RIVER  RAIL- 
ROAD COMPANY.      (No.   195.) 

(See  S.  C.  Reporter's  ed.  266-280.) 

Constitutional  law  —  inipairlnfl^  con* 
trnot  obligations  —  license  tax  on 
street  railways. 

An  inviolable  contract  between  a  mu- 
nicipality and  street  railway  companies 
which  will  prevent  the  exaction  of  a  license 
tax  under  an  acknowledged  power  of  the 
municipality  is  not  created  by  ordinances 
passed  in  the  exercise  of  authority  to  grant 
the  use  of  the  streets,  under  which  the  com- 
panies have  agreed  to  pay  certain  sums  for 
the  use  of  such  streets  for  a  gi%'€n  period, 
where  such  ordinances  do  not  expressly  re- 
linquish the  right  to  exact  license  fees  or 
taxes. 

[Nos.   193,  194,  195.] 

Argued  March  20,  23,  1908.     Decided  May 

18,   1908. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the "  Eastern  Dis- 
trict of  Missouri  to  review  decrees  enjoin- 
ing, as  impairing  contract  obligations,  mu- 
nicipal ordinances  imposing  license  taxes  on 
street  railway  companies.  Reversed. 
The  facts  are  stated  in  the  opinion. 
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St.  Louis  v.  United  Railways  Go. 


Mr.  William  F.  Woerncp  argued  the 
cause,  and,  with  Mr.  Charles  W.  Bates,  ftled 
a  brief  for  appellant: 

In  construing  the  ordinance  of  a  city  con- 
ferring upon  a  street  railway  company  the 
authority  to  construct  and  operate  a  street 
railway,  the  right  of  the  city  to  exact  license 
taxes  will  not  be  denied,  unless  such  right 
has  been  expressly  surrendered  in  the  ordi- 
nance. Such  grants  are  construed  strictly 
against  the  corporation  companies,  and  lib- 
erally in  favor  of  the  public;  silence  is 
negation,  and  doubt  is  fatal  to  the  claim. 
There  is  no  such  surrender  by  a  grant  to 
operate,  construct,  and  maintain  a  fttroot 
railway,  though  given  upon  compliance  with 
certain  conditions  and  payments;  and  when 
the  contract  ordinance  between  the  city 
and  the  company  does  not  in  terms  dispense 
with  the  payment  of  a  licens?  tax,  the 
rights  of  the  company  are  not  impaired  by 
a  subsequent  ordinance  requiring  such  pay- 
ment. 

Springfield  v.  Smith,  138  Mo.  655,  37  i.. 
R.A.  440,  00  Am.  St.  Rep.  569,  40  S.  W. 
757;  Wyandotte  v.  Corrigan.  35  Kan.  21, 
10  Pac.  99;  New  Orleans  City  &  Lake  R. 
Co.  V.  New  Orleans,  143  U.  S.  192,  36  L. 
ed.  121,  12  Sup.  Ct.  Rep.  406;  Union  Pass. 
R.  Co.  V.  Philadelphia,  101  U.  S.  528,  25 
1j.  ed.  912;  New  York  ex  rel.  Metropolitan 
Street  R.  Co.  v.  New  York  State  Tax  Comrs. 
199  U.  S.  1,  37,  50  L.  ed.  65,  75,  25  Sup.  Ct. 
Rep.  705;  Savannah,  T.  &  I.  of  H.  R.  Co. 
V.  Savannah,  198  U.  S.  392,  398,  49  L.  ed. 
1097,  1110,  25  Sup.  Ct.  Rep.  600;  Blair  v. 
Chicago,  201  U.  S.  400,  471-473,  50  L.  ed. 
801,  830-832,  26  Sup.  Ct.  Rep.  427;  State 
ex  rel.  Cream  City  R.  Co.  v.  Hilbert,  72 
Wis.  194,  39  N.  W.  326;  Newp'^rt  News  & 
O.  P.  R.  &  Electric  Co.  v.  Newport  News, 
100  Va.  157,  40  S.  E.  645;  New  Orleans 
V.  Orleans  R.  Co.  42  La.  Ann.  4,  21  Am. 
St.  Rep.  365.  7  So.  59;  New  Orleans  v. 
New  Orleans  City  &  Lake  R.  Co.  40  La. 
Ann.  587,  4  So.  512;  San  Jch^  v.  San  Jos6 
&  S.  C.  R.  Co.  53  Cal.  481 ;  State  v.  Herod, 
29  Iowa.  123;  Rochester  R.  Co.  v.  Rochester, 
205  U.  S.  236,  248,  51  L.  ed.  784,  789,  27 
Sup.  Ct.  Rep.  469;  Cleveland  Electric  R. 
Co.  V.  Cleveland,  204  U.  S.  116,  130,  51  L. 
ed.  399,  405,  27  Sup.  Ct.  Rep.  202. 

If  the  companies  wished  or  intended  to 
have  an  exemption  of  any  kind  from  taxa- 
tion, or  felt  it  was  necessary  for  the  profit- 
able working  of  their  business,  they  should 
have  required  a  provision  to  that  effect 
in  their  charters. 

Memphis  Gaslight  Co.  v.  Taxing  District, 
109  U.  S.  398,  27  L.  ed.  976,  3  Sup.  Ct. 
Rep.  205;  New  Orleans  City  k  Lake  R.  Co. 
V.  New  Orleans,  143  U.  S.  195,  36  L.  ed. 
122,  12  Sup.  Ct.  Rep.  406;  Metropolitan 
Street  R.  Co.  v.  New  York  State  lax  Comrs. 
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199  U.  S.  42,  50  L.  ed.  77,  25  Sup.  Ct.  Rep. 
705;  Newport  News  &  O.  P.  R.  &  Electric 
Co.  V.  Newport  News,  100  Va.  163,  40  S.  E. 
645. 

In  case  of  ambiguity  in  the  language,  the 
contemporaneous  interpretation  placed  upon 
a  contract  (though  it  be  an  ordinance  con- 
tract with  a  city)  by  the  parties  them- 
selves is  entitled  to  great  if  not  control- 
ling influence, — especially  if  continuod  over 
a  long  period  of  time. 

St.  Louis  Gaslight  Co.  v.  St.  Lv>uis,  46 
Mo.  127;  St.  Louis  v.  Laclede  Gaslight  Co. 
155  Mo.  19,  55  S.  W.  1003;  District  of 
Columbia  v.  Gallaher,  124  U.  S.  505,  31  L. 
ed.  526,  8  Sup.  Ct.  Rep.  .585;  Brooklyn  L. 
Ins.  Co.  V.  Dutcher,  95  U.  S.  273,  24  L. 
ed.  411;  Topliff  v.  Topliff,  122  U.  S.  121, 
131,  30  L.  ed.  1110,  1114,  7  Sup.  Ct.  Rep. 
1057. 

The  city  cannot  bind  its  hands  not  to 
tax,  or  to  exempt  from  taxes. 

Springfield  v.  Smith,  138  Mo.  645,  37  L. 
R.A.  446,  60  Am.  St.  Rep.  569,  40  S.  W. 
757;  State  v.  Hannibal  &  St.  J.  R.  Co.  75 
Mo.  208;  Savannah,  T.  &  I.  of  H.  R.  Co. 
V.  Savannah,  198  IT.  S.  392,  49  L.  ed.  1007, 
25  Sup.  Ct.  Rep.  600;  People  ex  rel.  Metro- 
politan Street  R.  Co.  v.  State  Tax  Comrs. 
174  N.  Y.  448,  63  L.R.A.  884,  105  Am.  St. 
Rep.  674,  67  N.  E.  69,  Aflirmod  in  190  U. 
S.  1,  50  L.  ed.  65,  25  Sup.  Ct.  Rep.  705. 

A  license  fee  for  revenue  is  a  tax. 

St.  Louis  V.  Spiegel,  75  Mo.  145.  90  Mo. 
591,  2  S.  W.  8.39;  Springfield  v.  Smith,  su- 
pra. 

Conceding,  for  the  argument,  that  the 
franchises  of  these  companies  amount  to  a 
contract  of  exemption,  yet  since  at  the  time 
of  the  adoption  thereof  there  existed  the 
paramount  power  to  repeal,  alter,  or  amend, 
the  alleged  exemption  or  relief  from  future 
license  taxes  may  be  revoked  without  im- 
pairing the  obligations  of  the  contract,  be- 
cause the  paramount  reserved  power,  which 
is  treated  as  if  embodied  in  the  contract, 
deprives  the  contract  of  its  irrevocable 
character,  at  least  with  respect  to  such  pro- 
visions as  relief  from  license  taxation. 

Union  Pass.  R.  Co.  v.  Philadelphia,  101 
U.  S.  628,  640,  25  L.  ed.  912,  915;  Fair 
Haven  &  W.  R.  Co.  v.  New  Haven,  203  U. 
S.  379,  388-389,  51  L.  ed.  237,  240,  241,  27 
Sup.  Ct.  Rep.  74;  San  Antonio  Traction  Co. 
V.  Altgelt,  200  U.  S.  304,  308,  50  L.  ed. 
491,  494,  26  Sup.  Ct.  Rep.  261;  Interstate 
Consol.  Street  R.  Co.  v.  Massachusetts^.  207 
U.  S.  79,  52  L.  ed.  Ill,  28  Sup.  Ct.  Rep. 
26;  State  ex  rel.  Cream  City  R.  Co.  v.  Hil- 
bert, 72  Wis.  193,  39  N.  W.  326;  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  639,  644, 
43  L.  ed.  841,  843,  19  Sup.  Ct.  Rep.  530, 
671 ;  Sioux  City  Street  R.  Co.  v.  Sioux  City, 
138  U.  8.  98,  108,  34  L.  ed.  898,  902,  11 
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Sup.  Ct.  Rep.  236;  Atlantic  &  G.  R.  Co.  v. 
Georgia,  98  U.  S.  3G5,  25  L.  ed.  187. 

At  all  times  when  any  of  the  right-of 
way  ordinances  were  enacted  whicli  pro- 
vide for  the  payments  claimed  to  operate  a> 
immunity  fronj  the  8tret»t  car  license  tax. 
the  ;|f(»neral  ordinance  existed,  formed  jwrl 
of  the  charter  of  the  railroads,  and  was  in 
fact  complied  with,  fixinj;  a  tax  of  $25  per 
annum  on  each  car;  and  the  city  certainly 
had  the  ri;»ht  to  amend  such  general  ordi 
nance  by  changing  the  amount,  under  its 
j»ovver  to  alt<»r.  amend,  or  repeal  any  grant, 
in  whole  or  in  jiart,  even  if  it  had  not 
jMJwer  MO  to  do  otherwise. 

Stato  ex  rel.  Cream  Citv  K.  Co.  v.  Hil 
iKM't,  and  Fair  ITaven  &  W.  R.  Co.  v.  New 
Haven,  sujira ;  Stanislaus  County  v.  San 
Joaquin  &  K.  River  C'anal  &  Irrig.  Co.  102 
r.  S.  201.  48  h.  cd.  40(»,  24  Sup.  Vt,  Ri'p. 
241. 

Mr.  Ilonpy  S.  Priest  argued  the  caiise 
and  Tiled  ai  brief  for  appellees: 

The  city  of  St.  L(»uis  had  the  power  to 
grant  the  right  to  eonstruct  railways  in 
the  streets  of  the  city,  and  the  right  to 
operate  cars  therrtm  for  a  definite  perio«| 
and  a  Hjiocific  sum.  ]>ayable  as  might  l»e 
agri'eil.  It  might  do  both  in  a  single  ordi- 
mnuv.  and  such  an  ordinance,  when  ac- 
teptinl  by  the  grant«'e.  wtmld  lM»<*<mie  a  bind- 
ing and  unalterable  contract.  This  we 
claim  it  did  by  the  several  ordinances  plead- 
ed and  put  in  evidence. 

Detroit  v.  Detroit  Citizens*  Street  R.  Co. 
184  I*.  S.  3(»8.  40  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410:  Stearns  v.  Minnesota.  179  U.  S. 
2'2:\.  45  L.  ed.   1(12.  21   Sup.  Ct.  Rep.  73. 

The  ehnrter  r<'><*rvati<»n  of  tjie  right  to 
alter.  auKMid.  or  repeal  is  not  properly  un- 
der discussitin.  Invause  the  ordinance  whieh 
impairs  the  right  <loes  ncit  pretend  to  be  an 
amendntent.  alteration,  or  repeal  of  the 
s])eeial  ordinanei«s  granting  the  several 
rights  to  the  difTerent  companies;  and,  if 
it  did.  the  right  does  not  exist  in  such 
cases. 

Kusehenlwrg  v.   Southern  Electric  R.  Co. 
1(51    Mo.  70,  (51   S.  W.  026;    Detroit  v.   Di» 
troit  Citizens'  Stre<»t  R.  Co.  and  Stearns  v. 
Minnesota,  supra. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  cases  were  submitted  together  and 
involve  the  effect  of  certain  ordinances  of 
the  city  of  St.  Louis,  which  are  alleged  to 
be  binding  contracts,  protected  by  the  Fed- 
eral Constitution. 

A  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Missouri  by  the  United  Railways  Company 
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of  St.  Louis  and  the  St.  Louis  Transit  Com- 
jiany,  the  former  being  the  lessor  and  the 
latter  the  lessee  of  a  large  system  of  street 
railways  in  the  city  of  St.  T^uis.  The  bill 
seeks  to  enjoin  the  enforcement  of  a  certain 
ordinance.  Xo.  21.087.  in  the  citv  c»f  St. 
Louis,  passed  March  25,  1903,  alleging  viola- 
tion of  the  contract  clause  of  the  ('(mstitu- 
tion  and  of  rights  securiil  by  the  14th  Amend- 
ment. The  case  was  tried  u|>«»n  the  bill, 
answer,  replication,  and  an  agreed  i^talemenf 
of  facts. 

^Tlie  complainants  are  the  j^rners  of  cer-[S70] 
tain  rights  granted  by  ordinauees  to  ;*  iiiM 
ber  of  street  railway  companies  in  the  city 
of  St.  Louis,  the  assignors  of  the  complain- 
ants. These  ordinances  are  set  out  in  the 
reconl  and  are  quite  numerous.  Some  of 
them  eover  quite  e\tend*Ml  terms,  running  a-* 
long  as  forty  and  fifty  years.  They  pnrp^jrt 
on  their  face  to  grant  to  the  railway  com- 
panies named  in  the  ordinances,  their  li 
eensees,  successors,  and  assigns,  rights  in 
certain  streets  "to  operate,  maintain,  and 
construct," — "to  lay  down,  construct,  op- 
erate, and  maintain.*' — **to  rtMimstrncl  its 
traeivs  and  maintain  and  o|)(*rate  its  railway 
thereon.'*  The  grants  in  tlirs«»  ordinances 
are  in  consideration  of  ci*rtain  undertakings 
and  obligations  stated  therein  on  iM'half  of 
the  railway  companies,  which  are  thus  ef»ito- 
uiized.  in  the  opinicm  of  the  learned  ju<Ige  in 
the  case  in  the  circuit  court:  (1)  To  c<»m- 
mence  and  complete  the  work  of  laying  down 
the  tracks  and  installing  the  road  williiu 
eertain  specified  jieriods.  (2)  To  grade  tin* 
streets  from  curb  to  curb.  (3)  To  con- 
struct and  keep  in  repair  that  portion  oi 
the  street  lying  Iwtween  the  tracks  and  12 
inehes  outside  thereof.  (4)  To  cause  <'ar> 
to  Ix'  run  day  and  night  at  certain  intervals* 
named  in  the  ordinances.  (5)  To  pay  cer 
tain  stipulated  sums  of  money,  or  cert;iiii 
pcrcentaiges  of  the  gross  earnings  of  the  sev- 
eral companies,  to  the  city  each  year  dur- 
ing the  continuance  of  the  privileges  s|)cci- 
fied  in  the  contract. 

At  the  time  thes4»  ordinances  were  passoil 
there  was  in  force  in  the  state  of  Missouri 
a  certain  provision  of  the  state  Constitution, 
namelv: 

"No  law  shall  be  passed  by  the  general 
assembly  granting  the  right  to  construct 
and  operate  a  street  railroad  within  any 
city,  town,  village,  or  on  any  public  high- 
way. Without  first  acquiring  the  consent  of 
the  local  authorities  having  control  of  the 
street  or  highway  proposed  to  be  occupied 
by  such  street  railroad;  and  the  franchises 
so  granted  shall  not  be  transferred  without 
similar  assent  first  obtained."  [Art.  12.  I 
20.] 
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The  city  charter  of  St.  Louifl  contains, 
among  others,  the  followiiifr  provisions: 

1]  •Article  10. 

Sec.  1.  Authority  of  municipal  assembly 
in  reference  to  street  railroads;  mav  sell 
franchises  or  impose  a  per  capita  tax  or  a 
tax  on  <;ross  receipts. — The  municipal  aHs<»m 
bly  shall  have  power  by  ordinance  to  dfter- 
mine  all  qu<stions  arising  with  reference  to 
street  railroads,  in  the  eorporate  limits  of 
the  city,  whether  such  ipie^tions  m:iy  in- 
volve the  construction  of  such  street  rail- 
roads, grantinj*  the  ri^ilit  of  way.  or  re<»u- 
latin*;  and  controlling  tliem  after  their  eom- 
pletion;  and  also  shall  have  power  to  sell 
the  franchise  or  right  of  way  for  nuch  slret-t 
railroads  to  the  highest  hiilder.  or.  as  a  con 
sideration  therefor,  to  impose  a  per  rapitn 
tax  on  the  passengers  transported,  or  an 
annual  tax  on  the  gross  recKupts  of  such 
railroad,  or  on  each  car.  and  no  stre.'t  rail- 
road shall  hereafter  he  incorporated  or  built 
in  the  city  of  St.  Louis  oxi*e[)t  acciirding  to 
the  above  and  other  conditions  of  this  char- 
ter, and  in  sjich  manner  and  to  sjic-h  tixtent 
as  may  be  provided  by  ordinance. 

There  was  also  in  force  in  the  city  char  , 
ter  of  St.  Louis,  article  :\,  §  2t5,  subd.  11.  j 
which  empowers  the  eity.  through  its  nuiyor  ' 
and  municipal  assendily: 

"Eleventh.     To   prot<'et    rights   of  city    in  i 
corporations;    grant,    regulate,    and    repeal  ; 
railway    franchises;    fire    pas-ics    on    street' 
railways    prohil)it(><l. — To    take    all    needful  j 
steps  in  and  out  of  the  state,  to  protect  tin*  ! 
rights   of    the   city    in    any   oorjioration    in  j 
%vhich   the   city   may    have   ac(|uired   an    in-  \ 
terest ;  to  have  sole  power  and  authority  to  j 
grant  to  persons  or  corporations  the  right  ' 
to  construct  railways  in  the  city,  subject  to 
the    right    to   amend,    alter,    or    n*|)eal    any  ■ 
«uch  grant,  in  whole  or  in  part,  and  to  regu- 
late and  control  the  same  as  to  their  fare-s.  | 
hours,  and   frequency  of   trips,  and   the  re   | 
pair  of  their  tracks,  and  the  kind  of  their! 
rails  and  vehicles:  but  every  right  >o  grant-  I 
ed  shall  cease,  unless  the  work  of  construe   : 
tion   shall    be   be"un   within   one   vuar    from  ! 
the  granting  of  the  right,  and  be  continued 
to  completion  with  all  reasonable  practical 
s|H»ed.  and  it  shall  be  the  cause  of  forfeiture 
•  '  th"  viirlits  and  privileges  derivi'd  from  the 
f2]cityofany  railroad  company  operating  •its 
load  iiiily  within  this  city,  which  shall  allow 
any    |)erson    to    ride   or   travel   on   its    road 
gratuitously  or  for  less  than  usual  price  of 
fare,  unless  such  person  be  an  otTicer  or  em- 
ployee of  such  company." 

The  5th  subdivision  of  §  20  of  article  3, 
clause  5,  confers  up(m  the  nuiyor  and  as- 
Bembly  the  power  to  license,  tax,  and  regu- 
late certain  occupations  and  kinds  of  busi- 
52  L.  ed. 


ness,  vehicles,  con^'eyances,  etc..  among  oth- 
ers, street  railway  cars.  As  appears  from 
the  agreed  statement  of  facts,  at  the  time 
the  ordinances  granting  rights  to  the  street 
r:\ilway3  were  pas.scd  there  were  sections  of 
the  municiiKil  code  of  St.  Louis  (2134  ct 
seq.)  in  force,  requiring  the  street  railway 
com])anies  to  pay  to  the  city  collector  an 
annual  licen.se  fee  of  $25  for  each  an«l  every 
car  UHi»d  by  them  in  transporting  passengers 
for  hire  in  the  citv.  These  sectiofis  were 
passeil  under  the  power  conferred  to  license, 
tax.  and  ro;rulate  occupations,  vehicles,  and 
street   railwaiv  cars. 

The  ordintniee  which  is  tlie  subject-matter 
of  this  eontrov<Tsv  is  No.  21.ns7.  por|Mirting 
to  im)M)so  a  tax  cipial  to  om*  mill  for  each 
]>ay  passeng;»r  •»!»  eacii  car.  and  purport  iiig 
to  1m«  an  amendment  of  thi'  sections  ol"  the 
municipal  co<le  Jiving  llw  license  tax  at  $2.'> 
per  car.  It  is  stipulated  in  the  aure.d  «.t  it' 
nent  of  facts  that  all  the  r:»ilway  com- 
panies nam"d  in  the  ctiii)|>laint .  iwluding 
the  I'nited  Kailwavs  ('onii'anv  arul  tli**  St. 
Louis  Transit  (*om]ian,\.  paid  the  annual 
license  of  .$20  per  car  until  th<»  "ioing  into 
v{{cvi  of  ordinance  21.0S7. 

This  cast*  was  d<'cii|<*d  bv  the  h-arneil  in«lge 
of  the  circuit  court  upi>n  the  theory  that  the 
jMiwer  ()f  the  citN  to  give  its  coii'^ent  to  the 
use  of  the  slHM'ts  for  the  pnrp;i«<'  of  con- 
structing anul  operatif;j  railroads,  and  the 
power  to  license  stnct  railway  cars,  were 
l>f»th  exercised  in  the  special  ordinan<*cs  in 
questicm,  and  that,  in  fixing  the  compefsa- 
tion  to  be  paid  by  tin*  railway  companies, 
an  irrevocable  coiitracl  was  made  whieh  pn' 
vented  the  city,  durinir  the  terms  of  the  ordi- 
nances, fn)m  imp.jsing  any  license  fee  t>r  tax 
ioY  till'  operation  of  the  cars;  for.  says  the 
learned  judge: 

'"There  is  neither  staitutory  commanil  inu  [273] 
any  pc'rceptibh*  nanon  why  both  these  pi-w 
i-rs  shimld  not   be  cNercised   in  one  and   th* 
same  ordinance,  and  such,  in  my  opinion,  is 
the   obvious    purpose    of   the   original    nidi 
nances  granted  to  eoniplainants'  assii.'nors. 

"The  right  Mo  construct  and  opi'iate'  is 
conferred  in  terms  admittini;  of  no  iloubt. 
The  license,  which  is  essentially  an  o<'«upa 
tion  tax.  is.  in  my  opinion.  aNo  lived  in 
each  of  the  ordinances.  The  several  orii:in:il 
ordinances  or  contracts  clearly  mj»an  that 
the  city  exacted,  among  other  thiu'^s,  cer- 
tain quarterly  or  yearly  payments  of  mon-.'V 
to  !)<•  made  to  it  by  the  railroad  companies 
as  a  consideration  for  th<'  yrant  bv  it  of  the 
right  to  occupy  an<l  use  its  streets  for  the 
])urpose  of  laying  down,  maintaining;,  and 
operating  railroad  tracks  t hereon.  The  law 
nowhere  commands  that  the  licens<»  fee, 
as  authorized  by  the  5th  subdivision  in  ques- 
tion, shall  be  for  annual  or  other  terminal 
occupation.     And  I  perceive  no  reason  why 
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the  city  may  not  at  the  outset  fix  sucli  a 
license  for  the  full  term  of  its  grant.  This 
18  what  I  think  it  did  in  and  by  the  terms 
and  stipulations  of  the  several  ordinancen 
in  question." 

Tlie  theory,  then,  upon  which  the  bill  was 
framed  and  this  case  decided,  was  that  the 
city,  having  once  fixed  a  price  for  the  use  of 
its  streots,  which  the  railway  companies  had 
agrocd  to  pay,  there  was  no  right  to  impose 
a  license  tax  upon  the  railway  companies 
under  the  ordinance  of  March  25,  1903, 
amending  the  municipal  code  in  the  manner 
alrendv  referred  to.  These  sections  of  the 
municipal  code,  requiring  the  payment  of 
the  license  fee,  impose  a  tax,  as  the  main 
purpose  of  their  enactment  is  the  raising  of 
revenue.  St.  T^uis  v.  Spiegel.  75  Mo.  145. 
146. 

The  principles  involved  in  this  case  have 
been  the  subject  of  fre(|uent  cunsidrration 
in  this  court,  and  while  it  can  bo  no  lonj^or 
doubted  that  a  state  or  municipal  corpora- 
tion, acting  under  its  authority,  may  deprive 
itself  by  contract  of  the  power  to  cxcrcisL' 
a  right  conferred  by  law  to  collect  taxes  or 
[274]*licen8e  fees,  at  the  same  time  the  principle 
has  been  established  that  such  deprivation 
can  onlv  follow  when  the  state  or  citv  has 
concluded  itsi'lf  by  the  use  of  Hoar  and 
unequivocal  terms.  The  existence  of  doubt  in 
the  interpretation  of  the  alleged  contract  is 
fatal  to  the  claim  of  exemption.  The  soction 
of  the  Missouri  Constitution,  and  the  laws 
to  which  we  have  referred,  clearly  show  that 
while  the  franchise  of  the  corporation  es- 
sential to  ils  existence  is  derived  from  the 
state,  the  city  retains  the  control  of  its 
streets,  an<l  the  use  of  them  must  be  ac- 
quired from  the  municipal  authorities  upon 
terms  and  conditions  which  they  shall  fix. 
Blair  v.  Chicago,  201  U.  S.  400*,  50  L.  ed. 
801,  20  Sup.  Ct.  Rep.  427. 

An  examination  of  the  cases  in  this  court 
shows  that  it  is  not  sufficient  that  a  street 
railway  company  has  agreed  to  pay  for  the 
privilege  of  using  the  streets  for  a  given 
term,  either  in  a  lump  sum.  or  by  payments 
in  instalments,  or  percentages  of  the  re- 
ceipts, to  thereby  conclude  the  municipality 
from  exercising  a  statutory  authority  to  im- 
pose license  fees  or  taxes.  This  right  still 
exists  unless  there  is  a  distinct  agreement, 
clearly  expressed,  that  the  sums  to  be  paid 
are  in  lieu  of  all  such  exactions. 

A  leading  case  is  New  Orleans  City  & 
Lake  R.  Co.  v.  New  Orleans,  143  U.  S.  192, 
36  L.  ed.  121,  12  Sup.  Ct.  Rep.  406.  In  that 
case  the  city  of  New  Orleans,  on  October  2. 
1879,  sold  to  the  New  Orleans  City  Railroad 
Company,  assignor  of  the  plaintiff  in  error, 
for  the  price  of  $630,000,  the  right  of  way 
and  franchises  for  running  certain  lines  of 
railroad  for  carrying  passengers  within  the 
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city,  for  the  term  of  twenty-five  years,  and 
the  company  agreed  to  construct  its  railroad, 
to  keep  the  streets  in  repair,  to  comply  with 
the  regulations  as  to  the  style  and  running 
of  cars,  rates  of  fare,  and  motive  power,  and 
to  annually  pay  into  the  city  treasury,  up<^n 
the  assessed  value  of  the  road  and  fixtures, 
the  annual  tax  levied  upon  the  real  estate, 
the  value  of  the  road  and  fixtures  to  be  as- 
sessed b}'  the  usual  mode  of  as.se8siiHMit ;  and 
the  city  bound  itself  not  to  grant,  during 
the  period  for  which  the  francliises  wrn- 
sold,  aright  of  way  to  any  other  *railroad[275] 
company  upon  the  streets  where  their  right 
of  way  was  sold,  unless  by  mutual  agreement 
oetwecn  the  citj'  and  the  purchaser  or  pur- 
chasers of  the  franchises. 

Afterwards,  in  the  year  1887,  under  au- 
thority of  a  legislative  act,  the  city  imposod 
a  liconse  tax  upon  the  business  of  carrying 
on.  operating,  and  running  a  horse  or  sti*ain 
road    for   the   transportation    of    pa'<s«Migt'r.s 
within    tho   limits  of  tho  city,   payablo  an 
nually,  and   based  on  the  annual   gross  re 
cripts;    when    the    «u:.i"»   excee*led    $500,000, 
the  amount  to  bo  $2,500.    The  railroad  coin 
pany    admitted    its    recei])tH    exceodeil    that 
sum.  and  claimed  the  protection  of  the  Con- 
stitution of  the  United  Slates  for  its  fran- 
chise contract  extending  to  January  1,  1906, 
as  above  set  forth. 

This  would  seem  to  be  as  strong  a  cas«' 
for  the  exempt io»:  from  the  license  tax  a" 
could  be  made,  short  of  a  sjiecific  agi*»**'in»'nt 
binding  the  city  not  to  exercise  its  fiower 
in  that  direction. 

This  court  affirmed  the  judgment  of  the 
supreme  court  of  l^uisiana,  denying  tht» 
contention  of  the  railroad  company  (40  Ijl. 
Ann.  587,  4  So.  512),  and  Mr.  Justice  Cray, 
speaking  for  the  court,  said: 

"Exemption  from  taxation  is  never  to  !«♦ 
presumed.  The  legislature  itself  cannot  be 
held  to  have  intended  to  surrender  the  tax- 
ing power,  unless  its  intention  to  do  so  has 
been  declared  in  clear  and  unmistakable 
words.  Vicksburg,  S.  &,  P.  R.  Co.  v.  Dennis, 
116  U.  S.  665,  668.  29  L.  ed.  770,  771,  6  Sup. 
Ct.  Rep.  625.  and  cases  cited.  Assuming, 
without  deciding,  that  the  city  of  New  Or- 
le?.ns  was  authorized  to  exempt  the  New  Or- 
leans City  Railroad  Company  from  taxation 
under  general  laws  of  the  state,  the  con- 
tract between  them  affords  no  evidence  of 
an  intention  to  do  so.  The  franchise  to 
build  and  run  a  street  railway  was  as  much 
subject  to  taxation  as  any  other  property. 

"in  Gordon  v.  Appeal  Tax  Court,  3  How. 
133,  11  L.  ed.  529,  upon  which  the  plaintiff 
in  error  much  relied,  the  only  point  decided 
was  that  an  act  of  the  legislature,  continu- 
ing the  charter  of  a  bank,  upon  condition 
that  the  corporation  should  pay  certain 
sums  ^annually  for  public  purposes,  and  de-[SYi) 
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daring  that,  upon  its  accepting  and  com- 
plying with  the  pro^'isions  of  the  act,  the 
faith  of  the  state  was  pledged  not  to  im- 
pose any  further  tax  or  burden  upon  the 
corporation  during  the  continuance  of  the 
charter,  exempted  the  stockholders  from  tax- 
ation on  their  stock;  and  so  much  of  the 
opinion  as  migl)t,  taken  by  itself,  seem  to 
support  this  writ  of  error,  has  been  often 
explained  or  disapproved.  Piqua  Branch  of 
State  Bank  v.  Knoop.  16  IIow.  309,  386,  401, 
402,  14  L.  ed.  977,  984.  990,  991 ;  New  York 
V.  Tax  &  A.  Comrs.  4  Wall.  244,  259,  18  L. 
ed.  344,  350;  Jefferson  Branch  Bank  y. 
Ski'lly,  1  Black,  436-446,  17  L.  ed.  173-178; 
Farrington  v.  Tennessee,  95  U.  8.  679.  690, 
694.  24  L.  ed.  558,  561,  562;  Stone  v.  Farm- 
er.s'  Loan  &  T.  Co.  116  U.  S.  307,  328.  29 
L.  ed.  636,  643,  6  Sup.  Ct.  Rep.  334,388, 
1191. 

"The  case  at  bar  cannot  be  distinguished 
from  that  of  Memphis  Gaslight  Co.  v.  Tax- 
inpr  District,  in  which  this  court  upheld  a 
liconse  tax  upon  a  corporation  which  had 
acquired  by  its  charter  the  privilege  of  erect- 
ing f^as works  and  making  and  selling  gas 
for  fifty  years:  and,  speaking  by  Mr.  Jus- 
tice Miller,  said:  *The  argument  of  coun- 
sel is  that,  if  no  express  contract  against 
taxation  can  be  found  here,  it  must  be  im- 
plied, because  to  permit  the  state  to  tax 
this  company  by  a  license  tax  for  the  privi- 
lege granted  by  its  charter  is  to  destroy 
that  privilege.  But  the  answer  is  that  the 
company  took  their  charter  subject  to  the 
same  right  of  taxation  in  the  state  that  ap- 
plies to  all  other  privileges  and  to  all  other 
property.  If  they  wislie*!  or  intended  to 
have  an  exemption  of  any  kind  from  taxa- 
tion, or  felt  that  it  was  necessary  to  the 
profitable  working  of  their  business,  they 
should  have  required  a  provision  to  that 
effect  in  their  charter.  The  Constitution  of 
the  United  States  does  not  profess  in  all 
cases  to  protect  property  from  unjust  and 
.  oppressive  taxation  by  the  states.  That  is 
left  to  the  state  Constitution  and  state  laws.* 
109  U.  S.  398.  400.  27  L.  ed.  976,  977,  3 
Sup.  Ct.  Rep.  205,  206." 

This  case  was  but  an  affirmation  of  the 
doctrine  announced  in  Union  Pass.  R.  Co. 
T.  Philadelphia,  101  U.  S.  628,  26  L.  ed.  912; 
Delaware  Railroad  Tax,  18  Wall.  206.  21  L. 
ed.  888.  The  New  Orleans  case  was  quoted 
with  approval,  and  the  former  cases  in  this 
court  reviewed  in  the  recent  case  of  New 
York  ex  rel.  Metropolitan  Street  R.  Co.  v. 
r7]New  ♦York  State  Tax  Comrs.  199  U.  S.  1,  50 
Li.  ed.  65,  25  Sup.  Ct.  Rep.  705.  In  that  case 
the  decision  of  the  New  York  circuit  court 
of  appeals  was  affirmed,  sustaining  the  right 
of  the  state  of  New  York  to  tax  franchises 
of  street  railway  companies,  notwithstand- 
ing the  railway  companies  had  already  paid 
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for  the  right  to  construct,  maintain,  and 
operate  and  use  street  railroads  in  considera- 
tion of  payment  into  the  treasury  of  the  city 
of  New  York  of  a  percentage  of  their  gross 
receipts.  In  that  case  Mr.  Justice  Brewer, 
who  spoke  for  the  court,  said   (pp.  37,  38)  : 

"Applying  these  well-established  rules  to 
the  several  contracts,  it  will  be  percei%*ed 
that  there  was  no  express  relinquishment  of 
the  right  of  taxation.  The  plaintiff  in  error 
must  rely  upon  some  implication,  and  not 
upon  any  direct  stipulation.  In  each  con- 
tract there  was  a  grant  of  privileges,  but 
the  grant  was  specifically  of  privileges  in  re- 
spect to  the  construction,  operation,  and 
maintenance  of  a  street  railroad.  These  were 
all  that  in  terms  %vere  granted.  As  con- 
sideration for  this  grant,  the  grantees  were 
to  pay  something,  and  such  payment  is  no- 
where said  to  be  in  lieu  of,  or  as  an  equiva- 
lent or  substitute  for.  taxes.  All  that  can 
be  extracted  from  the  language  used  was  a 
grant  of  privileges  and  a  payment  therefor. 
Other  words  must  be  written  into  tlie  con- 
tract before  there  can  be  found  any  re- 
linquishment of  the  j)o\ver  of  taxation." 

Many  state  authorities  have  reached  the 
same  conclusion.  We  will  refer  to  some  of 
them:  Springfield  v.  Smith,  1.38  Mo.  64r>, 
37  L.R.A.  446,  60  Am.  St.  Rep.  569,  40  S.  \V. 
757;  Wyandotte  v.  Corrigan,  ,35  Kan.  21,  10 
Pac.  99;  State  ex  rel.  Cream  Citv  R.  Co.  v. 
llilbert,  72  Wis.  184,  39  N.  W.  326;  New- 
port News  &  O.  P.  &  Electric  Co.  v.  New- 
port NewK,  100  Va.  157,  40  S.  E.  045;  New 
Orleans  v.  Orleans  R.  Co.  42  La.  Ann.  4,  21 
Am.  St.  Rep.  365,  7  So.  69;  New  Orleans  v. 
New  Orleans  Citv  &  Lake  R.  Co.  40  La.  Ann. 
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587,  4  So.  512;  San  Jos4  v.  San  Jos4  &  S. 
C.  R.  Co.  53  Cal.  475,  481;  State  v.  Herod, 
29  Iowa.  123. 

Applying  these  principles  to  the  ordi- 
nances in  question,  we  do  not  find  in  them 
any  express  relinquishment  of  the  power  to 
levy  the  license  tax  which  is  the  subject- 
matter  of  this  controversy.  In  some  of  them 
is  found  the  language  that  "such  payments 
are  to  be  in  addition  to  all  taxes,  as  now 
or  afterwards  *8hall  be  prescribed  by  law."[278] 
In  one  ordinance  concerning  consoliiation 
of  roads  it  is  agreed,  as  to  certain  payments 
from  gross  receipts,  that  such  "payments 
shall  be  in  addition  to  all  other  taxes  or  li- 
cense fees  now  or  hereafter  prescribed  by 
law."  In  one  of  them  is  found  the  follow- 
ing language: 

"Said  Lindell  Railway  Company  shall,  in 
lieu  of  all  payments  now  required  of  it  un- 
der any  and  all  previous  ordinances,  and 
such  as  are  now,  or  may  hereafter  by  ordi- 
nance passed  be  required  of  any  railroad 
company  whose  tracks  it  is  hereby  author- 
ized to  acquire,  etc., on  the  first  day  of  (vari- 
ous months)   pay  to  the  city  of  St.  I^uis, 
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etc.  (various  sums),  which  several  sums  said 
Lindell  Railway  Company,  its  successors  and 
assi^nis,  in  consideration  of  the  rights  and 
privileges  granted  by  this  ordinance,  hen  by 
agrees  to  pay  to  the  city  of  St.  Louis,  at  the 
times,     .     .     ."  etc. 

The  stipulation  as  to  the  payments  to  be 
ill  lien  of  all  other  payments  under  previous 
«  rtliiianc*-;.  and  such  as  are  now  or  may,  by 
nnliiiai^ee,  be  hereafter  passed,  etc.,  in  this 
nnliiiaiKJ',  may  well  be  referred  to  the  special 
indiiiaiKM's  j)a'<sed  under  the  right  to  grant 
thr*  use  of  tiie  streets  "in  consideration  of 
fhe  rights  and  privileges*'  therein  granled,  ! 
and  an*  not  designed  to  repeal  pro  taulo  j 
till*  sciUon  of  the  municipal  code  then  in 
ellVet.  imposing  a  license  fee  on  railway 
cars  o|MMated   in  the  eity. 

Xo  ordinance  eontains  any  express  relin- 
(piishment  of  the  right  to  exact  a  license 
fee  (ir  tax.  It  is  truf  that  the  city,  in  grant- 
ing the  right  to  use  the  .streets  by  special 
ordinance,  and  in  exercising  by  general  ordi- 
nance the  right  conferred  in  the  charter  to 
imposr  a  license  tax  uptm  cars,  is  dealing 
with  rights  and  privileges  somewhat  similar, 
but.  Ui'vertheless,  essentially  separate  and 
di-^titict.  In  the  special  ordinances  the  city 
i<i  making  an  arrangi'iiient  with  the  railway 
company  lo  confer  the  right  to  use  the 
sln-rtN  in  (.imsidcration  of  certain  things  the 
eomp.iiiy  is  to  do  by  way  of  operation  and 
otiMMwisc.  inchiding,  it  ]nay  be,  payment  of 
fixi'd  slims  or  a  projmrtion  of  receipts  in 
••<»iisid«Mjit ion  of  the  rights  and  privilegis 
[27  91cjinferred.  *The  city  does  this  by  virtue  of 
its  power  to  grant  rights  and  privileges  and 
j'Dntrnl  tlH'ir  exercise  in  the  streets  of  the 
ciiy. — pov.er  expri'ssly  c(»nferred  in  the  char- 
ter of  the  eit  V. 

In  the  fixing  of  a  license  tax  upon  all  com- 
panies alike  for  the  privilege  of  using  cars 
in  till"  city,  it  is  exerting  other  charter  pow- 
ers. It  makes  pn)vision  uniformly  applica- 
ble It)  all  persons  or  companies  using  street 
ears.  It  is  a  revenue  measure  e(|ually  ap- 
plicable to  all  coming  within  its  terms.  We 
do  not  perei'ive  that  the  exercise  of  the  pow- 
er to  grant  privileges  in  the  streets  in  mak- 
ing terms  with  companies  seeking  such 
riuhts.  in  the  absince  of  plain  and  une<inivo- 
eal  terms  to  that  effect,  excludes  the  city's 
right  to  impose  the  license  tax  under  the 
jMiNver  conferred  for  that  purpos:*. 

How,  then,  stands  the  case?  Is  it  true 
that  because  the;  city  has  re<piin'd  and  the 
eoinpany  has  agreed  to  pay  certain  sirns 
fixed  in  amount,  or  based  on  the  ree<'ipfs. 
for  the  wsi"  of  the  streets,  that  it  has  thereby 
deprived  itself  of  the  power  to  exercise  the 
authority  existing  at  the  time  the  ordinances 
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were  passed  to  license  street  railway  cara, 
and,  in  the  exercise  of  that  power,  to  charge 
a  license  fee  or  tax?  At  the  time  when  the 
several  special  ordinances  were  passed  the 
city  of  St.  Ix)uis  had  the  right,  under  its 
cliart<*r,  to  grant  the  use  of  the  streets  for 
the  use  of  the  company,  upon  the  terms 
which  are  named  in  such,  ordinances.  It 
also  had  authority  under  another  provision 
of  its  charter  to  require  a  license  fee  on  cer- 
tain vehicles,  including  street  railway  cars. 
There  was  iu  force  a  section  of  the  mu- 
nicipal code  assessiug  this  license  charge  at 
$2.>  jM'r  ann\mi  fc»r  each  car.  (This  is  the 
code  which  has  been  amended  by  No.  21,087, 
in  ccmtroversy.)  It  is  stipulated  that,  un- 
til the  passage  of  the  last-named  ordinance, 
the  railway  companies  paid  the  license  fees 
without  objection.  It  is  said  in  the  opinion 
of  the  learned  judge  below  that  the  tax, 
ecpial  to  one  mill  for  each  paid  passenger, 
amounts  to  a  tax  of  2  per  cent  on  the  gross 
receipts,  and  is,  therefore,  an  increase  on 
what  the  eom])any  had  theretofore  agreed  to 
pay.  But  the  tax  is  not  levied  on  the  gross 
receipts  as  such,  and  any  license  tax,  in 
•whatever  sum  impesed,  would  take  8ome-[28#3 
thing  from  the  gross  receipts  of  the  com- 
pany. 

It  seems  to  us  that  this  case  is  virtually 
decided  bv  the  rule  laid  down  in  New  Or- 
leans  City  &  Lake  K.  Co.  v.  New  Orleans. 
143  r.  S.  102,  :\(}  L.  ?<1.  121,  12  Sup.  Ct 
Kep.  400.  which  holds  that  because  a  street 
railway  company  has  agreed  to  pay  for  the 
use  of  the  streets  of  the  city  for  a  gi%*en 
period,  it  does  not  thereby  create  an  inviola- 
ble contract  which  will  prevent  the  exaction 
of  a  license  tax  under  an  acki'Dwledged  |K)W- 
er  of  the  city,  unless  this  right  has  be<?n 
specifically  surrendered  in  terms  which  ad- 
mit of  no  other  reasonable  interpretation. 

\Vc  are  of  the  opinion  that  an  applica- 
tion of  settled  principles,  derived  from  the 
decisions  of  this  court,  shows  that  these  ordi- 
nances do  not  contain  any  clearly-expressed 
obligation  on  the  part  of  the  city  surreiuler- 
ing  its  right  to  impose  further  licensee  fees 
or  taxes  upon  street  railway  cars,  and  we 
are  of  the  opinion  that  the  Icarnocl  circuit 
court  erred  in  reaching  the  contrary  conclu 
sion,  and  in  granting  a  decree  perpetually 
enjoining  the  enforcement  of  the  ordinance 
in  controversy. 

We  have  discussed  this  case  on  the  record 
and  briefs  filed  in  No.  193.  It  was  said  bv  the 
learned  counsel  in  the  argument  at  bar  that 
eases  Nos.  194,  195  involved  identical  ques- 
tions. For  the  reasons  stated  the  decrees 
in  the  three  cases  are  reversed. 

Reversed. 
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l81]»St.  LOUIS,  IRON  MOUNTAIN,  &  ROl^H- 
ERN  RAILWAY  COMPANY,  Plff.  in 
Err., 

T. 

MAY  TAYLOR,  Administratrix  in  Succes- 
sion of  the  Estate  of  George  W.  Taylor, 
Deceased. 

(See  S.  C.  Reporter's  ed.  281-296.) 

Krror  to  state  court  —  Federal  question 
—  Jiirlsdictlon. 

1.  The  contention  that  the  courts  of  Ar- 
kansas have  no  jiiri<%diction  of  causes  of 
action  arising  under  the  laws  of  the  In- 
dian territory,  giving  a  right  of  action  for 
doatli.  does  not  present  a  Federal  question 
whieli  will  sustain  a  writ  of  error  from  tlic 
Supreme  Court  of  the  I'nited  States  to  a 
state  court. 


Krrcu-  to  Htniv  court  —  Federal  question 

—  deles:ntloii  of  power. 

2.  Wliother  or  not  legishitive  power  U 
unconslitutioiinlly  delegated  to  the  Ameri- 
can Railway  Association  and  the  Interstate 
Coninioree  ('omniissitm  by  the  provision  of 
the  Hjifrtv  ap])lianee  act  of  March  2.  ISO.'] 
(27  Stat.'  at  L.  531,  chap.  106,  U.  S.  Couip. 
S<at.  1001.  p.  3174),  S  6.  that,  after  a  date 
named,  only  cars  with  drawhars  of  uniform 
height  shall  l>e  used  in  interstate  com- 
nuTce,  and  that  the  standard  shall  be  fixed 
bv  the  association  and  d«*<'larod  hv  tlir  Com- 
mission,  is  a  Federal  <piestion  within  the 
meaning  of  V.  S.  Rev.  Stat.  $  709,  V.  S. 
Com  p.  Stat.  1001,  p.  675,  governing  writs 
of  error  from  the  Supreme  Court  of  the 
United  States  to  state  coiirts. 

Constitutionnl  law  —  tielegution  of  pow- 
er —  safety  appHanee  net. 

3.  Legislative  p«)\\er  is  not  unconstitu- 
tionally delegated  to  the  American  Rail- 
way Association  and  the  Interstate  Com- 
merce  .Commission  by  the  provisitm  of  the 
safety  aopliance  act  of  March  2.  1803,  §  5, 
that,  after  a  date  named,  only  ears  with 
drawbars  of  uniform  height  shall  b<»  ust-d 
in  interstate  commerce,  and  that  the  stanti 
ard  shall  be  fixed  by  the  assficiation  and  de 
dared  bv  the  Commission. 

• 

Master  and  servant  —  safety  appliance 
net  —  dra\vliai*s  of  nnlform  lielglit. 

4.  Drawhars  of  unloaded  freight  cars  are 
re«|uir<'d,  by  the  safi'ty  appiiancf  act  of 
March  2.  1803.  $  5,  to  be  of  uniform  and 
standard  height;  but  those  of  loaded  cars 
need  not  Ik*  of  uniform  height,  provided 
that  they  do  not  vary  more  than  the  3 
inchrs  preseribod  as  the  maximum  per- 
mitted variation  from  the  standard. 

Krror  to  state  court  —  Federal  question 

—  instructions  ^iven  or  r«»fused. 

6.  A  party  who  insists,  by  way  of  oh 
jection  to  or  requests  for  instructions,  upon 
a  construction  of  a  Federal  statute  which 


Note. — As  to  what  adjudications  of  statv- 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  A|)ex 
Transp.  Co.  v.  Carbade,  62  L.R.A.  513. 
52  L.  ed. 


will  lead  to  a  judgment  in  his  favor,  sets 
up  a  claim  of  a  right  or  immunity  under 
such  statute  within  the  meaning  of  U.  S. 
Hev.  Stat.  §  709,  IT.  S.  Comp.  Stat.  1001,  p. 
575,  governing  writs  of  error  from  the  Su- 
preme Court  of  the  I'nited  States  to  state 
courts. 

Master  and  servant  —  safety  appliance 
act  —  duty  as  to  drawbars. 

G.  The  statutory  duty  imposed  ui>on  <-ai- 
riers  in  absolute  terms  by  the  safety  ap- 
pliance act  of  March  2,  18*03,  §  5,  of  using 
in  interstate  coni'meree  only  such  freight 
ears  as  comply  with  the  standard  fixed  as 
the  height  for  drawbars,  is  not  discliargod 
by  furnishing  cars  constructed  with  draw- 
bars of  the  standard  height,  and  by  fur- 
nishing to  competent  insjM'etors  and  train 
men  a  suflieient  number  of  metallic  wedges, 
or  "shinis"'  to  use  as  occanifm  tiemands  to 
raise  tc»  the  h'gal  standard  drawbars  low- 
t'nnl  by  the  natural  efFect  of  proper  use. 

[Xo.  201.1 

Argued     and     submitted     April     14,     1008, 
Decided  Mav  18,  1008. 

TN  KRHOR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  nivicw  a  Judgment 
which,  on  a  second  appeal,  allirnicd  a  judg- 
ment of  the  Crawford  (.'ireuit Court,  in  that 
slate,  in  favor  of  plaintilF  in  an  action  to 
recover  damages  for  death  alleged  to  have 
lM»en  caused  by  defendants  neglig«'ne«'.  Re- 
versed. 

See  same  case  below  on  /irst  app(>ai.  71 
Ark.  445.  78  S.  VV.  220:  on  s,e<»nd  ap- 
ptal,   8;{   Ark.   501,   08   S.   W .  0.*>S. 

The  facts  are  stated   in  the  ojiinion. 

Mr.  Hush  Ta^^art  argued  the  cause,  and, 
with  Mr.  .lohn  F.  Dillon.  ViUhI  a  brief  for 
nlaintiff  in  error: 

Three  classes  of  cases  are  reviewable  bv 
the  Siipreme  Court  on  a  writ  of  error  to  a 
state  court: 

(1)  There  must  have  been  drawn  in  j|n«'s- 
tion  the  validity  of  a  treat}',  ordc  •,  or  stat- 
ute, or  an  authoritv  exiTcised  in  the  I'nited 
States,  and  the  (h'eisinn  must  have  been 
against  the  claim  to  maintain  which  either 
was  relied  U|>on. 

(2)  Or  there  must  have  been  drawn  in 
fpiestion  a  statute,  or  order  or  authority 
•^xercist»d  in  the  state,  upon  the  ground  of 
repugnancy  to  the  Cfmstitution  or  a  law  or 
a  treaty  of  the  l'nite»l  States,  and  the  de- 
cision must  have  been  in  favor  of  the  va- 
lidity of  the  state  law  or  authority  in 
[uestion. 

(3)  Or  a  title,  right,  privilege,  or  im- 
munity must  have  been  claimed  under  the 
Tonstitution  or  law,  or  a  treaty  of,  or  by 
virtue  of  a  commission  held  or  authority 
exercised  by,  the  United  States,  and  the  de- 
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eiflion  must  have  been  against  the  ri«;lit  so 
claimed. 

Home  Ins.  Co.  v.  Augusta,  03  U.  S. 
IIG,  23  L.  ed.  825. 

A  case  may  be  considonMl  to  ariso  under 
the  Constitution  or  a  ];uv  of  tho  TnitLHl 
States  wlipucvor  its  correct  <h'cisit  n  de- 
pends \\])on  the  construction  of  either. 

Cohen  v.  A'irginia,  6  Wheat.  375,  5  L.  ed. 
284. 

Or  whenever  the  ri^ihts  set  up  by  a  party 
mav  be  defeated  by  the  one  construction  or 
sustained   l)y   the   opposite  construction. 

Osborn  v.  Bank  of  United  States,  9 
Wheat.  738,  0  L.  ed.  204. 

The  right  of  the  Supreme  Court  to  review 
the  final  decision  of  tlie.highest  court  of  the 
Htate  extends  to  cas?8  where  any  right, 
title,  privilege,  or  immunity  is  claimed  un- 
der the  Constitution  or  treaty  or  statute 
of,  or  commission  held,  or  authority  exer- 
cised under  the  authority  of,  the  Cnited 
States,  and  tlrj  dj'cision  is  adverse.  The 
jurisdiction  of  the  court  under  this  sec- 
tion is  not  confined  to  rights  createil  by  the 
Constitution  or  treaty  but  extends  to 
rights  protected  by  the  Constitution,  treaty, 
or  laws  of  the  I'nitod  States,  from  whatever 
source  these  aris?  or  may  spring. 

New  Orleans  v.  De  Armas,  9  Pet.  224, 
9  L.  ed.  109. 

Where  a  party  relies  upon  an  act  of  Con 
gress,  and  the  questions  construed  by  the 
court  and  upon  which  the  case  turns  are 
whether  the  party  has  brought  himself  with- 
in the  sco]>e  of  that  act,  a  Federal  question 
is  presented. 

San  Jos^  Land  &  Water  Co.  v.  San  Jose 
Ranch  Co.  189  V.  S,  177,  47  L.  ed.  7(55, 
23  Sup.  Ct.  Rep.  487. 

The  Congress  of  the  United  States  alone 
has  the  jmwer  to  provide  for  uniform  and 
standard  height  of  drawbars;  this  powc»r 
was  exclusively  in  the  Congress,  and  could 
not  be  delegated  to  any  other  association, 
commission,  or  agenc}'.  When  it  came  to 
making  provision  for  uniform  and  standard 
height  of  drawbars  it  was  the  duty  of  the 
Congress  to  ascertain  from  any  .source  it 
desiri'd  to  use — the  American  Railway  As- 
sociation, Interstate  Commerce  Commission, 
the  Master  Car  Builders'  Association,  or 
any  number  of  those  railway  managers  who 
mav  be  found  in  anv  state  of  the  Union — 
what  that  uniform  and  standard  height 
should  be,  and  then  provide  by  specific  en- 
ftctment  for  its  establishment,  just  as  it  did 
with  regard  to  automatic  couplers,  air 
brakes,  train-brake  system,  and  grab  irons. 
Having  failed  to  do  this,  this  provision  has 
fallen  entirely  outside  the  congressional  en- 
actment, and  is  no  more  enforceable  in  the 
courts  than  if  the  subject  had  never  engaged 
the  attention  of  the  Congress  at  all. 


C«)oley,  C<mst.  Lim.  5th  ed.  139;  1  Dill. 
Mun.  Corp.  4th  ed.  p.  78,  fi  44;  Barto  v. 
Hinirod.  8  X.  V.  483.  59  Am.  Dec.  506. 

Messrs.  Lovick  P.  Miles,  John  F.  Dillon, 
and  Rush  T.iggart  also  tiled  an  additional 
brief  for  plaintiff  in  error: 

The  construction  of  the  act  of  March  2. 
1893,  contended  for  by  plaintiff  in  error  and 
denied  by  the  trial  court  and  the  supreuH' 
court  of  Arkansas,  brings  this  cause  within 
the  jurisdiction  of  the  Supreme  Court  of  the 
United   States. 

Taylor,  Jurisdiction  &  Procedure  of  U. 
S.  Supreme  Ct.  364;  Starin  v.  New  York, 
116  U.  S.  248,  29  L.  ed.  388,  6  Sup.  Ct.  Rep. 
28. 

The  carrier  is  relieved  of  liability  should 
the  jury  find  that  it  had  discharged  it* 
duty  in  equipping  originally  its  cars  as  |,re- 
scribed  by  the  act,  and  thereafter  exercis- 
ing due  diligence  and  ordinary  care  in  main- 
taining its  equipment  in  the  condition  pre- 
scribed in  the  act  of  Congress. 

I'nited  States  v.  Atchison,  T.  &  S. 
F.  R.  Co.  l.-»0  Fed.  442;  Voelker  v.  Chica- 
go. M.  &  St.  P.  R.  Co.  116  Fed.  867; 
United  States  v.  Illinois  C.  R.  Co.  156 
Fed.  185;  Elmore  v.  Seaboard  Air  Line 
R.  Co.  130  X.  C.  506,  41  S.  E.  786;  Miisouri 
P.  R.  Co.  V.  Brinkmeier  (Kan.)  93  Pac.  621; 
St.  I^uis  &  S.  F.  R.  Co.  V.  Delk  (C.  C.  App. 
6th  C.)   158  Fed.  931. 

Mr.  Oscar  L.  Miles  also  filed  a  brief  in 
opposition  to  the  motion  to  dismiss. 

Mr.  Sam  R.  Chew  submitted  the  cause 
for  defendant  in  error: 

This  court  has  no  jurisdiction  to  review 
the  judgment  of  the  state  court  herein. 

Taylor,  Jurisdiction  &  Procedure  of  U.  S. 
Supreme  Ct.  §§  183,  190;  Snell  v.  Onciigo, 
152  U.  S.  193-195,  38  L.  ed.  409,  410.  14 
Sup.  Ct.  Rep.  489;  Miller  v.  Swann  (Miller 
V.  Anderson)  150  U.  S.  132,  37  L.  ed.  1028. 
14  Sup.  Ct.  Rep.  52;  Eustis  v.  Holies,  150 
U.  S.  361,  .37  L.  ed.  nil,  14  Sup.  Ct.  Rep. 
131;  Scudder  v.  Comptroller  (Scudder  v. 
Coler)  175  U.  S.  32,  44  L.  ed.  62,  20  Sup. 
Ct.  Rep.  26:  Columbia  Water  Power  Co.  v. 
Columbia  Electric  Street  R.  Light  A  P.  Co. 
172  U.  S.  475,  43  L.  ed.  521,  19  Sup.  Ct 
Rep.  247;  Congdon  v.  Goodman,  2  Black, 
574,  17  L.  ed.  257;  Lessieur  v.  Price,  12 
How.  59,  13  L.  ed.  893;  Scott  v.  James,  5 
How.  343,  12  L.  ed.  181;  Cook  County  ▼. 
Calumet  &  C.  Canal  &  Dock  Co.  138  U.  S. 
635,  34  L.  ed.  1110,  11  Sup.  Ct  Rep.  435; 
Cameron  v.  United  States,  146  U.  S.  533, 
,36  L.  ed.  1077,  13  Sup.  Ct  Rep.  184;  Ken- 
nard  v.  Nebraska,  186  U.  S.  304,  46  L.  ed. 
1175.  22  Sup.  Ct  Rep.  879;  Florida,  C.  4 
P.  R.  Co.  V.  Bell,  176  U.  S.  321,  44  L.  ed. 
486,  20  Sup.  Ct  Rep.  399;  Blackburn  ▼. 
Portland  Gold  Min.  Co.  175  U.  S.  571,  44 

SIO  U.  8. 


1007. 


St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tatlob. 


284 


L.  ed.  276,  20  Sup.  Ct.  Rep.  222;  Baker  v. 
Baldwin,  187  U.  S.  61.  47  L.  ed.  76,  23 
Sup.  Ct.  Rep.  19;  Walsh  v.  Columbus,  H. 
Valley  &  A.  R.  Co.  176  U.  S.  469,  44  L.  ed. 
548,  20  Sup.  Ct.  Rep.  ;J03;  Baltimore  4 
P.  R.  Co.  V.  Hopkins,  130  U.  S.  210,  32  L. 
ed.  908,  9  Sup.  Ct.  Rep.  603;  Daniels  v. 
Tearney,  102  U.  S.  416.  26  L.  ed.  187;  Bart- 
lett  V.  Lockwood.  160  U.  S.  357,  40  L. 
«d.  456,  16  Sup.  Ct.  Rep.  334 ;  Snell  v.  Chi- 
cago, 152  U.  S.  191,  38  L.  ed.  408,  14  Sup. 
Ct.  Rep.  489;  Miller  v.  National  Bank,  106 
U.  8.  642,  27  L.  ed.  289,  1  Sup.  Ct.  Rep. 
536;  DeLamar's  Nevada  Gold  Min.  Co.  v. 
Nesbitt,  177  U.  S.  523,  44  L.  ed.  872,  20 
Sup.  Ct.  Rep.  715;  Rae  v.  Homestead  Loan 
&  G.  Co.  176  U.  S.  121,  44  L.  ed.  398,  20 
Sup.  Ct.  Rep.  341 ;  Telluride  Power  Trans- 
mission  Co.  v.  Rio  Grande  Western  R.  Co. 
175  U.  S.  639,  44  L.  ed.  305,  20  Sup.  Ct. 
Rep.  245;  Green  Bay  &  M.  Canal  Co.  v. 
Patten  Papor  Co.  172  U.  S.  58,  43  L.  ed. 
364.  19  Sup.  Ct.  Rep.  97;  Howard  v.  Flem- 
ing, 191  I;.  S.  120,  48  L.  ed.  121,  24  Sup. 
Ct.  Rop.  49;  Ferry  v.  Kint?  County,  141 
U.  S.  6«)8-673.  35  L.  ed.  89))  898,  12  Sup. 
Ct.  Rop.  128;  McMillen  v.  Fenum  Min.  Co. 

197  V.  S.  343.  49  L.  ed.  784.  25  Sup.  Ct. 
Rep.  533:  Southern  R.  Co.  v.  Carson,  104 
V.  S.  136,  48  L.  ed.  907,  24  Sup.  Ct.  Rep. 
609;   leonard  v.  Vi(kshu!»r.  S.  &  P.  R.  Co. 

198  U.  S.  410,  49  L.  e«l.  1108,  25  Sup.  Ct. 
Rep.  750;  Nelson  v.  Molnniy.  174  U.  S.  164- 
168.  43  L.  ed.  934-936,  11)  Sup.  Ct.  Rep. 
622;  Missouri  P.  R.  Co.  v.  Fitzperald,  160 
U.  «.  556-582,  40  L.  ed.  .536-542.  16  Sup! 
Ct.  Rep.  ,389;  Telluride  Power  Transmission 
Co.  V.  Rio  Grande  Western  R.  Co.  187  U. 
S.  569,  47  L.  ed.  307,  23  Sup.  Ct.  Rep. 
178. 

A  statute  conferring  authority  on  a  com- 
mission to  regulate  the  charges  of  railroads 
for  transjMjrtation  of  passengers  and  freight 
was  held  to  be  not  a  delegation  to  the  com- 
mission of  the  lawmaking  power  of  the  legis- 
lature. . 

McWhorter  v.  Pensacola  &  A.  R.  Co.  24 
Fla.  417.  2  L.R.A.  504,  12  Am.  St.  Rep. 
220,  5  So.  129. 

An  act  of  the  legislature  of  Minnesota 
gave  the  railroad  commission  of  that  state 
authority  to  determine  what  are  equal  and 
reasonable  rates  over  railroads  in  that  state. 
It  was  insisted  that  the  legislature  had  ille- 
gally delegated  its  power  to  this  commis- 
sion, but  the  statute  was  held  valid. 

State  ex  rel.  Railroad  &  W.  Commission 
▼.  Chicago,  M.  &  St.  P.  R.  Co.  38  Minn.  281, 
37  N.  W.  782. 

Congress  cannot  delegate  its  power  to 
make  a  law.  but  it  can  make  a  law  to  dele- 
gate a  power  to  an  administrative  officer  to 
determine  a  fact  or  condition  of  affairs  in 
62  li.  ed. 


regard  to  which  the  law  makes  its  own 
action  dependent. 

Dastervignes  v.  United  States,  68  C.  0. 
A.  346,  122  Fed.  30;  Wayman  v.  Southard, 
10  Wlieat.  15,  6  L.  ed.  256;  Tilley  v.  Sa- 
vannah, F.  &  W.  R.  Co.  4  Woods,  427,  5 
Fed.  641;  M'CuIloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  679;  Boyd  v.  Bryant,  35  Ark. 
69,  37  Am.  Rep.  6;  United  States  v.  Breen, 
40  Fed.  402;  United  States  v.  Moline,  82 
Fed.  592;  Dent  v.  United  States,  8  Ariz.  413, 
76  Pac.  455;  Marshall  Field  &  Co.  v.  Clark. 
143  U.  S.  049,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495. 

Congress  must  have  intended  that  the 
couplers  should  be  kept  in  proper  repair  for 
use. 

Southern  R.  Co.  v.  Carson,  supra. 

The  purpose  of  the  statute  is  to  mak?  a 
railroad  company  liable  unconditionally  for 
its  violation. 

United  States  v,  Atlantic  Coast  Line  R. 
Co.   153  Fed.  918. 

Where  it  is  shown  that  defendant  hauled 
over  its  line  and  used  in  intoi-state  traflic 
a  car  on  which  the  safety  coupler  was  brok- 
en, and  which  could  not  be  uncoupled  with- 
out the  necessity  of  men  going  between  the 
ends  of  the  cars,  it  is  not  a  defon<»e  that 
defendant  exircised  rea^^onal)le  care  ami  dili- 
gence to  keep  the  cou])ling  apparatus  on  it^ 
car  in  repair. 

United  States  v.  Southern  R.  Co.  1.^5 
Fed.  122.  To  the  same  effrct  see  United 
States  V.  Great  Northern  R.  Co.  150  Fed. 
229. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  as  administra- 
trix of  George  W.  Taylor,  brought,  in  the 
circuit  court  of  the  state  of  Arkansas,  this 
action  at  law  against  the  plaintiff  in  error, 
a  corporation  owning  and  operating  a  rail- 
road. Damages  were  sought,  for  the  bene- 
fit of  Taylor's  widow  and  next  of  kin,  on 
account  of  his  injurv  and  death  in  the 
course  of  his  employment  as  brakeman  in 
the  service  of  the  railroad.  It  was  alleged 
in  the  complaint  that  Taylor,  while  at- 
tempting, in  the  discharge  of  his  duty,  to 
couple  two  cars,  was  caught  between  them 
and  killed.  The  right  to  recover  for  the 
death  was  based  solely  on  the  failure  of 
the  defendant  to  equip  the  two  cars  which 
were  to  be  coupled  with  such  drawbars  as 
were  required  by  the  act  of  Congresa  known 
as  the  safety  appliance  law.  27  Stat,  at 
L.  531,  chap.  196.  U.  S.  Comp.  Stat.  1901, 
p.  3174.  The  defendant's  answer  denied  that 
the  cars  were  improperly  equipped  with 
drawbars,  and  alleged  that  Taylor's  death 
was  the  result  of  his  own  negligence.  At 
a  trial  before  a  jury  upon  the  issues  made 
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[S85]b7  the  *p1eading8,  there  was  a  verdict  for 
the  plaintifl*,  which  was  affirmed  in  a  major- 
ity opinion  by  tlie  supreme  court  of  the 
Atate.  The  judgment  of  that  court  is 
brought  here  for  re-examination  by  writ  of 
error.  The  writ  sets  forth  many  assi;^n- 
ments  of  error,  but  of  them  four  only  were 
relied  upon  in  argument  here,  and  they 
alone  need  be  stated  and  considered.  It  is 
not,  and  cannot  be,  disputed  that  the  ques- 
tions raised  by  the  errors  assigned  were 
seasonably  and  properly  made  in  the  court 
below,  so  as  to  give  this  court  jurisdiction 
to  consider  them ;  so  no  time  need  be  spent 
on  that.  But  the  defendant  in  error  insists 
that  the  questions  themselves,  though  prop- 
erly here  in  form,  are  not  Federal  ques- 
tions; that  is  to  say,  not  questions  which 
we,  by  law,  are  authorized  to  consider  on 
a  writ  of  error  to  a  state  court.  For  that 
reason  it  is  contended  that  the  writ  should 
be  dismissed.  That  contention  we  will  con- 
sider with  each  question  as  it  is  discussed. 

The  accident  by  which  the  plaintiff's  in- 
testate lost  his  life  occurred  in  the  Indian 
territory,  where,  contrary  to  the  doctrine 
of  the  common  law,  a  right  of  action  for 
death  exists.  The  cause  of  action  arose 
under  the  laws  of  the  territory,  and  was 
enforced  in  the  courts  of  Arkansas.  The 
plaintiff  in  error  contends  that  of  such  a 
cause,  triable  as  it  was  in  the  courts  of 
the  territory  created  by  Congress,  the  courts 
of  Arkansas  have  no  jurisdiction.  This  con- 
tention does  not  present  a  Federal  qu«»s- 
tion.  Each  state  may.  subject  to  the  re- 
strictions of  the  Federal  Constitution,  de- 
termine the  limits  of  the  jurisdiction  of  Its 
courts,  the  character  of  the  controversies 
%%hich  shall  be  heard  in  them,  and,  specific- 
ally, how  far  it  will,  having  jurisdiction  of 
the  parties,  entertain  in  its  courts  transi- 
tory actions  chere  the  cause  of  action 
has  arisen  outside  its  borders.  Chambers 
V.  Baltimore  &  O.  R.  Co.  207  U.  S.  142,  ante, 
143,  28  Sup.  Ct.  Rep.  34.  We  have,  there- 
fore, no  authority  to  review  the  decision  of 
the  state  court,  so  far  as  it  holds  that 
there  was  jurisdiction  to  hear  and  deter- 
mine this  case.  On  that  question  the  de- 
cision of  that  court  is  final. 

The  next  question  presented  requires  an 
^286]exanunation  of  the  *act  of  Congress  upon 
which  the  plaintiff  below  rested  her  right 
to  recover.  Section  5  of  the  safety  appli- 
ance law  is  as  follows: 

**Within  ninety  days  from  the  passage 
of  this  act  the  American  Railway  Associa- 
tion is  authorized  hereby  to  designate  to 
the  Interstate  Commerce  Commission  the 
standard  height  of  drawbars  for  freight 
cars,  measured  perpendicular  from  the  level 
of  the  tops  of  the  rails  to  the  centers  of 
the  drawbars,  for  each  of  the  several  gauges 
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of  railroads  in  use  in  the  United  States,  and 
shall  fix  a  maximum  variation  from  such 
standard  height  to  be  allowed  between  the 
drawbars  of  empty  and  loaded  cars.  Upon 
their  determination  being  certified  to  the 
interstate  Commerce  Commission,  said  Com- 
mission  shall  at  once  give  notice  of  the 
standard  fixed  upon  to  all  common  carriers, 
owners,  or  lessees  engaged  in  interstate 
commerce  in  the  United  States  by  such 
means  as  the  Commission  may  deem  proper. 
But  should  such  association  fail  to  deter- 
mine a  standard  as  above  provided,  it  shall 
be  the  duty  of  the  Interstate  Commerce  Com- 
mission to  do  so  before  July  first,  eighteen 
hundred  and  ninety-four,  and  immediately 
to  give  notice  then^if  as  aforesaid.  And 
after  July  first,  eighteen  hundred  and  nine- 
ty-five, no  cars,  either  loaded  or  unloaded, 
shall  be  used  in  interstate  traffic  %vhich  do 
not  comply  >vith  the  standard  above  provid- 
ed for." 

The  action  taken  in  compliance  with  this 
law  by  the  American  Railway  Association, 
which  was  duly  certified  to  and  promul- 
gated by  the  Interstate  Conimercf  Commis- 
sion, was  contained  in  the  following  resolu- 
tion : 

'^Resolved,    that   the   standard    height   of 
drawbars  for  freight  cars,  measured  p!*riK'n- 
dicular   from   the   level    of  the   tops  of  the 
rails   to   the   centers   of    the   drawbars,   for 
standard-gauge     railroads     in     the     United 
States,  shall  be  34 V^  inches,  and  the  maxi- 
mum variation  froai  such  standard  heii;h(s 
to  be  allowed  between  the  drawbars  of  enip 
ty  and  loaded  cars  shall  be  3  inches. 
*  •"Resolved,  that  the  standard  height  «f[l87; 
drnwlwrs  for  freight  cars,  measured  per|vii- 
dicular   from   the  level   of   the   tops   of  the 
rails  to  the  centers  of  the  drawbars,  f<;r  tlie 
narrow-gauge  railroads  in  the  United  Static, 
shall  be  20  inches,  and  the  maximum  varia- 
tion  from   such   standard   h.ight    to   b>  al 
lowed  between  the  drawbars  of  enijitv  and' 
loaded  cars  shall  be  3  inches." 

It  is  contended  that  there  is  here  an  un- 
constitutional delegation  of  legislative  p<m- 
er  to  the  railway  association  and  to  tlij» 
Interstate  Commerce  Commission.  This  i^ 
clearly  a  Federal  question.  Briefly  slated, 
the  statute  enacted  that  after  a  date  named 
only  cars  with  drawbars  of  uniform  height 
shoiild  be  used  in  interstate  commerce,  and 
that  the  standard  should  be  fixed  bv  the  as- 
sociation  and  declared  bv  the  Commission. 
Nothing  need  be  said  upon  this  question  ex- 
cept that  it  was  settled  adversely  to  the 
contention  of  the  plaintiff  in  error  in  Butt- 
field  V.  Stranahan.  192  U.  S.  470,  48  L.  ed. 
525,  24  Sup.  Ct.  Rep.  349, — a  case  which,  in 
principle,  is  completely  in  point.  And  see 
Union    Bridge   Co.    v.    United    SUtes,   204 
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U.  S.  364,  51  L.  ed.  523,  27  Sup.  Ct.  llcp. 
367,   where   the   qslhvh   nvimc    reviewed. 

Before  proceeding  with  the  consideration 
of  the  third  assignment  of  error,  whicli 
arises  out  of  the  charge,  it  will  be  necrs- 
sary  to  set  forth  the  course  of  the  trial 
and  the  state  of  the  evidence  when  tin.* 
cause  came  to  be  submitted  to  the  jury. 
This  is  done,  not  for  the  purpose  of  retr\  in*,' 
questions  of  fact,  which  we  may  not  do. 
but,  first,  to  see  whether  the  question  raise<l 
was  of  a  Federal  nature;  nnd.  second,  io  s-.'v 
whether  error  was  committed  in  the  divi- 
sion of  it.  Tavlor  was  a  brakenian  on  a 
freight  train,  which  had  Htoppi*d  at  a  stii- 
tion  for  the  purposi'  of  leaving  then*  twti 
cars  which  were  in  the  middle  of  .tin-  train. 
When  this  was  done  the  train  was  left  in 
two  parts, 'the  eugiiu"  and  several  cars  at- 
tached mnking  one  section  and  the  caboose 
with  several  cars  attached  making  the  oth- 
er. The  caboos4>  and  its  ears  renuiined  sta- 
tionary, and  the  cai*H  attached  to  the  en- 
gine were  "kicked"  b&ok  to  make  the  coup- 
ling. One  of  the  cars  to  l>e  coupled  had  an 
automatic  coupler  and  the  other  an  old- 
S8] fashioned  link  and  pin  coupler.  That  *part 
of  the  law  which  requires  automatic  c«)Up- 
lers  on  all  cars  was  not  then  in  force,  in 
attempting  to  make  the  coupling  Taylor 
went  between  the  cars  and  was  kille<l.  The 
cars  were  "kicked**  with  such  force  that  the 
impact  considerably  injured  those  iiiini«> 
diately  in  contact  and  derailed  one  of  tlnni. 
One  of  the  cars  to  be  coupled  (that  with 
the  automatic  cou])ler)  was  fully  and  tlie 
other  lightly  loaded.  The  testinionv  on 
both  sides  tended  to  show  that  there  was 
some  difference  in  the  height  of  the  draw- 
bars  of  these  two  cars,   as   thev   reste«l    on 
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the  tracks  in  their  loaded  condition,  but 
there  was  no  testimony  as  to. the  height  of 
the  drawbars  if  the  cars  were  unloaded, 
except  that,  as  originally  made  some  years 
before,  they  were  both  of  standard  height. 
But  as  to  the  extent  of  the  difference  in 
the  height  of  the  drawbars,  as  the  cars  were 
being  used  at  the  time  of  the  accident,  there 
was  a  conflict  in  the  testimony.  One  wit- 
ness called  by  the  plaintiff  testified  that 
the  automatic  coupler  appeared  to  lie  about 
4  inches  lower  than  the  link  and  pin  coup- 
ler, although  another,  called  also  by  the 
plaintiff,  testified  that  the  automatic  coup- 
ler was  1  to  3  inches  higher  than  the  other. 
That  the  automatic  coupler  was  the  lower 
is  shown  by  the  marks  left  upon  it  by  the 
contact,  which  indicated  that  it  had  been 
OTerridden  by  the  link  and  pin  coupler,  and 
was  testified  to  by  a  witness  who  made  up 
the  train  at  its  starting  point.  Two  wit- 
nesses called  by  the  defendant  testified  to 
actual  meaaurements  made  soon  after  the 
'  accident,  which  showed  that  the  center  of 
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the  drawbar  of  the  automatic  coupler  was 
•i'lY:,  inches  from  the  top  of  the  rail,  and 
that  of  the  link  and  pin  coupler  33VL'  inches 
from  the  top  of  the  rail.  The  evidence, 
therefore,  in  its  aspect  most  favorable  to 
the  plaintiff,  tended  to  show  that  the  fully- 
loaded  car  was  e(|uipi)ed  with  an  automatic 
coupler  which,  at  the  time,  was  4  inches 
lower  than  the  link  and  pin  coupler  of 
the  lightly-loaded  car.  On  the.  other  hand, 
the  evidence  in  its  aspect  most  favorable 
to  the  def:Midant  tended  t<»  show  that  the 
automatic  ilrawbar  of  th(>  loaile«l  car  wa^ 
exactly  1  inch  lower  than  the  link  and  "pin [289] 
drawbar.  It  was  the  dutv  of  the  iiirv  tn 
j)ass  upon  this  conllicting  evi«ler.ee.  and  it 
was  the  iluty  of  the  ])residing  juilgi'  to  in 
struct  tlir*  jurv  clearly  as  to  the  dutv  iin- 
posed  upon  tlu'  defendant  Uy  the  act  of 
Congress.  IJefnre  passing  to  the  considera- 
ti<ni  of  the  cliarjxe  to  the  iurv  we  will  for 
ourselves  determine  the  meaning  of  th.it 
act.  We  think  that  it  requires  that  tli:* 
center  of  the  drawbars  of  freight  cars  u-»e<l 
on  standard-gauge  railroads  shall  be.  w  hi  n 
the  cars  are  empty.  IMVa  iijches  above  tln» 
level  of  the  tops  of  the  rails;  that  it  per- 
mits, when  a  car  is  partly  or  fully  loaded, 
a  variation  in  the  height  downward,  in  no 
caise  to  exceed  3  inehis;  that  it  d«»es  not 
require  that  the  vairiation  shall  be  in  pro- 
lH>rtion  to  the  load,  nor  that  a  fully  loadnl 
cur  shall  exhaust  the  full  3  inches  (»f  the 
maximum  ])erinissible  vuriation  and  bring 
its  drawbars  clown  to  the  height  of  31 '/^' 
inches  above  the  rails.  If  a  car.  when  un- 
loaded, has  its  drawbars  34 Vl^  inches  above 
tln^  rails,  and,  in  any  stage  of  loading,  does 
not  lower  its  drawbars  more  than  3  inches, 
it  complies  with  the  requirements  of  the 
law.  If,  when  unloaded,  its  drawbars  are 
of  greater  or  less  height  than  the  standard 
prescribed  by  the  law.  or  if,  when  wholly 
or  partially  hnulcil.  its  drawbars  are  lowered 
more  than  the  maximum  variation  ]n'rniit 
ted,  the  car  does  not  comply  with  the  re 
quirements  of  the  law.  On  this  asprct  of 
the  case  the  presiding  judge  ga\e  certain 
instructions  and  refused  certain  instruc- 
tions, both  under  the  except iiui  of  the  de- 
fendant. The  jury  were  instructed,  the  ital- 
ics being  ours: 

"1.  The  act  of  Congress  fixes  the  stand- 
ard height  of  loaded  cars  engaged  in  inter- 
state commerce  on  standani -gauge  rail- 
roads at  SP/o  inches,  and  unloaded  cars  at 
34 Va  inches,  measured  perpendicularly  from 
the  level  of  the  face  of  the  rails  to  the  cen- 
ters of  the  drawbars,  and  this  variation 
of  3  inches  in  height  is  intended  to  allow 
for  the  difference  in  height  caused  by  load- 
ing the  car  to  the  full  capacity,  or  by  load- 
ing it  partially,  or  by  its  being  carried  in 
the  train  when  it  is  empty.     Now,  the  law 
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[S90] required  *tliat  the  two  cars  between  which 
Taylor  lost  liis  life  should  be,  when  unload- 
ed, of  the  equal  and  uniform  height,  from 
the  level  of  the  face  of  the  rails  to  the  cen- 
ter of  the  drawbars,  of  34V2  inches,  andy 
when  loaded  to  the  full  capacityy  should  be 
of  the  uniform  height  of  31V1'  inches.  Now^ 
if  the  plaintiff,  hy  a  preponderance  of  the 
evidence^  shows  a  violation  of  this  duty  on 
part  of  defendant,  then  this  is  negligence; 
and  if  the  proof  by  a  preponderance  also 
shows  that  this  caused  or  contributed  to 
the  death  of  Taylor,  then  you  should  find  for 
the  plaintiff,  unless  it  appears  by  a  pre- 
ponderance of  the  evidence  that  Taylor  was 
wanting  in  ordinary  care  for  his  own  safety, 
and  that  this  want  of  care  on  Taylor*s  part 
for  his  own  safety  caused  or  contributed 
to  the  injury  and  death  sued  for,  in  which 
latter  case  you  should  find  for  the  defend-, 
ant. 

"2.  If  there  tras  the  difference  beticeen 
the  height  of  the  center  of  the  draxrhars  in 
the  two  cars  in  question,  as  indicated  in  the 
first  instruction,  then  the  question  arises 
whether  this  difference  caused  or  contribut- 
ed to  the  injury  and  death  of  Taylor  sued 
for.  On  that  point,  if  such  difTerence  ex- 
isted, and  but  for  its  existence  the  injury 
and  death  of  Taylor  would  not  have  hap- 
pened, then  such  difTerence  is  said  in  law 
to  be  an  etficient  proximate  cause  of  Tay- 
lor's injury  and  death,  although  it  may  be 
true  that  other  causes  may  have  co-operated 
with  this  one  in  producing  the  injury  and 
death  of  Taylor,  and  but  for  these  other  co- 
operating causes  the  injury  and  death  of 
Taylor  would  not  have  ensued.  But  if  such 
difTerence  in  height  of  the  center  of  the 
drawbars  as  aforesaid  actually  existed,  yet 
If  the  injury  and  death  of  Taylor  would  have 
ensued  just  the  same  as  it  did  without  the 
existence  of  such  difTerence  in  height  of  the 
center  of  the  drawbars,  then  such  difTerence 
in  the  height  of  the  center  of  the  drawbars 
is  not  in  law  an  efficient  proximate  cause 
of  the  injury  and  death  of  Taylor." 

The  clear  intendment  of  these  instruc- 
tions was  that  the  law  required  that  the 
drawbars  of  a  fully-loaded  car  should  be  of 
the  height  of  31 V^  inches,  and  that  if  either 
of  the  cars  varied  from  this  requirement  the 

[191]defendant  had  'failed  in  the  performance 
of  its  duty.  We  find  nothing  in  the  re- 
mainder of  the  charge  which  qualifies  this 
instruction,  and  we  think  it  was  erroneous. 
We  should  be  reluctant  to  insist  upon  mere 
academic  accuracy  of  instructions  to  a  jury. 
But  how  vitally  this  error  afTected  the  de- 
fendant is  demonstrated  by  the  fact  that  its 
own  evidence  showed  that  the  drawbar  of 
the  fully-loaded  car  was  32 Vie  inches  in 
height.  Under  these  instructions  the  plain- 
tiflT  was  permitted  to  Tecover  on  proof  of 
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this  fact  alone.  From  such  proof  a  verdiei 
for  the  plaintifT  would  logically  follow. 
The  error  of  the  charge  was  empltasized  by 
the  refusal  to  instruct  the  jury,  as  request- 
ed by  the  defendant,  "that  when  one  car 
is  fully  loaded  and  another  car  in  the  same 
train  is  only  partially  loaded,  the  law  al- 
lows a  variation  of  full  3  inches  between 
the  center  of  the  drawbars  of  such  cars, 
without  regard  to  the  amount  of  wei.i»ht  in 
the  partially-loaded  car."  This  request,  tak- 
en in  connection  with  the  instruction  that 
the  drawbars  of  unloaded  cars  should  l>e  of 
the  height  prencribed  by  the  act,  exprc^ssed 
the  true  rule,  and  should  have  been  given. 
On  the  other  hand,  a  request  for  instructions, 
which  was  as  follows:  **The  court  charges 
you  that  the  act  of  Congress  allows  a  varia- 
tion in  height  of  3  inches  between  the  cen- 
ters of  the  drawbars  of  all  cars  used  in  in- 
terstate commerce,  regardless  of  whether 
they  are  loaded  or  empty,  the  measurement 
of  such  height  to  be  made  p<*rpendicularly 
from  the  top  of  the  rail  to  the  center  of  the 
drawbar  shank  or  draft  line/*  contained  an 
erroneous  expression  of  the  law.  and  was 
correctly  refused.  It  is  ba»ed  u]M>n  the  the- 
ory that  the  height  of  the  drawbars  of  un- 
loaded cars  may  vary  3  inches,  while  the 
act,  as  we  have  said,  requires  that  the 
height  of  the  dra%vbars  of  unloaded  cars 
shall  be  uniform. 

But  we  have  not  the  power  to  correct  mere 
errors  in  the  trials  in  state  courts,  al- 
though affirmed  by  the  highest  state  courts 
This  court  is  not  a  general  court  of  ap- 
peals, with  the  general  right  to  review  the 
decisions  of  state  courts.  Wc  may  only  in- 
quire whether  there  has  been  error  commit- 
ted in  the  'decision  of  ihose  Federal  ques-[SH] 
tions  which  are  set  forth  in  $  709  of  the 
Revised  Statutes  (U.  8.  Comp.  Stat.  1901, 
p.  575),  and  it  is  strenuously  urged  that 
the  error  in  this  part  of  the  case  was  not  in 
the  decision  of  any  such  Federal  quf*stion. 
That  position  we  proceed  to  examine. 

The  judicial  power  of  the  United  States 
extends  "to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  au- 
thority." Const,  art.  3,  |  2.  The  case  at 
bar,  where  the  right  of  action  was  based 
solely  upon  an  act  of  Congress,  assuredly 
was  a  case  "arising  under  ...  the 
laws  of  the  United  SUtes."  It  was  settled, 
once  for  all  time,  in  Cohen  y.  Virginia,  6 
Wheat.  264,  5  L.  ed.  257,  that  the  appellate 
jurisdiction,  authorized  by  the  Constitu- 
tion to  be  exercised  by  this  court,  warrants 
it  in  reviewing  the  judgments  of  state 
courts  so  far  as  they  pass  upon  a  law  of 
the  United  States.  It  waa  said  in  that 
case    (p.  416):     ''They  [the  words  of  tht 
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Constitution]  give  to  the  Supreme  Court  ap- 
pellate jurisdiction  in  all  cases  arising  un- 
der the  Constitution,  laws,  and  treaties  of 
the  United  States.  The  words  are  broad 
enough  to  comprehend  all  cases  of  this  de- 
scription, in  whatever  court  they  may  be 
decided;"  and  it  was  further  said  (p.  379) : 
*'A  ease  in  law  or  equity  consists  of  the 
right  of  the  one  party,  as  well  as  of  the 
other,  and  may  truly  be  said  to  arise  under 
the  Constitution  or  a  law  of  the  United 
States,  whenever  its  correct  decision  dejiends 
on  the  construction  of  either."  But  the  ap- 
pellate jurisdiction  of  this  court  must  be 
exercised  "with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall 
make."  Const,  art.  3,  j|  2.  Congiess  ha« 
regulated  and  limited  the  appellate  juris- 
diction of  this  court  over  the  state  courts 
by  §  709  of  the  Revised  Statutes,  and  our 
jurisdiction  in  this  respect  extends  only  to 
the  cases  there  enumerated,  even  though 
a  wider  jurisdiction  might  be  permitted  l>y 
the  constitutional  grant  of  power.  Murdock 
V.  Memphis,  20  Wall.  690,  020.  22  L.  ed. 
429,  439.  The  words  of  that  section  mate- 
rial here  are  those  authorizing  this  court 
to  re-examine  the  judgments  of  the  state 
courts  "whore  any  title,  right,  privileg*^-, 
iS]*or  immunity  is  claimed  under  .  .  .  any 
statute  of  .  .  .  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set 
up  or  claimed  .  .  .  under  such  .  .  . 
statute."  There  can  be  no  doubt  that  the 
claim  made  here  was  specifically  set  up, 
claimed,  and  denied  in  the  state  courts.  The 
question,  therefore,  precisely  stated,  is 
whether  it  was  a  claim  of  a  right  or  im- 
munity under  a  statute  of  the  United  States. 
Recent  decisions  of  this  court  remove  all 
doubt  from  the  answer  to  this  question. 
McCormick  v.  Market  Nat.  Bank,  165  U.  S. 
638,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433; 
California  Nat.  Bank  v.  Kennedy,  167  U. 
R.  3fi2,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831; 
San  Jos4  Land  &  Water  Co.  v.  San  Jos^ 
Ranch  Co.  189  U.  S.  177,  47  L.  ed.  705,  23 
Sup.  Ct.  Rep.  487;  Nutt  v.  Knut,  200  U. 
S.  12,  50  L.  ed.  348,  26  Sup.  Ct.  Rep.  216; 
Rector  v.  City  Deposit  Bank  Co.  200  U.  S. 
405,  50  L.  ed.  627,  26  Sup.  Ct.  Rep.  289; 
Illinois  C.  R.  Co.  v.  McKendree,  203  U.  S. 
614,  61  L.  ed.  298,  27  Sup.  Ct.  Rep.  153; 
Eau  Claire  Nat.  Bank  v.  Jackman,  204  U. 
S.  522,  51  L.  ed.  596,  27  Sup.  Ct.  Rep.  391 ; 
Hammond  v.  Whittredge,  204  U.  S.  638,  51 
L.  ed.  606,  27  Sup.  Ct.  Rep.  396.  The 
principles  to  be  derived  from  the  cases  are 
these:  Where  a  party  to  litigation  in  a 
ptate  court  insists,  by  way  of  objection  to  or 
requests  for  instructions,  upon  a  construc- 
tion of  a  statute  of  the  United  States 
which  will  lead,  or,  on  possible  findings 
52  li.  ed. 


of  fact  from  the  evidence  may  lead,  to  a 
judgment  in  his  favor,  and  his  claim  in 
this  respect,  being  duly  set  up,  is  denied  hj 
the  highest  court  of  the  state,  then  the  ques- 
tion thus  raised  may  be  reviewed  in  this 
court.  The  plain  reason  is  that,  in  all 
such  cases,  he  has  claimed  in  the  state  court 
a  right  or  immunity  under  a  law  of  the 
United  States  and  it  has  been  denied  to  him. 
Jurisdiction  so  clearly  warranted  by  the 
Constitution  and  so  explicitly  conferred  by 
the  act  of  Congress  needs  no  justification. 
But  it  may  not  be  out  of  place  to  say  that 
in  no  other  manner  can  a  uniform  construe-  , 
tion  of  the  statute  laws  of  the  United  States 
he  secured,  so  that  they  shall  have  the  same 
meaning  and  efTect  in  all  the  states  of  the 
Union. 

It  is  clear  that  these  principles  govern  the 
case  at  bar.  The  defendant,  now  plaintiff 
in  error,  objected  to  an  erroneous  con- 
struction of  the  safety  appliance  act,  which 
warranted  on  the  evidence  a  judgment 
against  it, and  insisted  upon  a  correct  *con-L294] 
struction  of  the  act,  which  warranted  on 
the  evidence  a  judgment  in  its  favor.  The 
denials  of  its  claims  were  decisions  of  Fed- 
eral questions  reviewable  here. 

The  plaintiff  in  error  raises  another  ques- 
tion which,  for  the  reasons  already  given, 
we  think  is  of  a  Federal  nature.  The  evi- 
dence showed  that  drawbars  which,  as  or- 
iginally constructed,  are  of  standard  height, 
are  lowered  by  the  natural  effect  of  proper 
use;  that,  in  additior  to  the  correction  of 
this  tendency  by  general  repair,  devices 
called  "shims,"  which  are  metallic  wedges 
of  different  thickness,  are  employed  to  raise 
the  lowered  drawbar  to  the  legal  standard; 
and  that,  in  the  caboose  of  this  train,  the 
railroad  furnished  a  sufficient  supply  of 
these  shims,  which  it  was  the  duty  of  the 
conductor  or  brakeman  to  use  as  occasion 
demanded.  On  this  state  of  the  evidence 
the  defendant  was  refused  instructions,  in 
substance,  that,  if  the  defendant  furnished 
cars  which  were  constructed  with  drawbars 
of  a  standard  height,  and  fui*nished  shim^ 
to  competent  inspectors  and  trainmen,  and 
used  reasonable  care  to  keep  the  drawbars  at 
a  reasonable  height,  it  had  complied  with 
its  statutory  duty,  and,  if  the  lowering  of 
the  drawbar  resulted  from  the  failure  to 
use  the  shims,  that  was  the  negligence  of  a 
fellow  ser\-ant,  for  which  the  defendant  was 
not  responsible.  In  deciding  the  questions 
thus  raised,  upon  which  the  courts  have 
differed  (St.  Louis  &  S.  F.  R.  Co.  v.  Delk, 
168  Fed.  931),  we  need  not  enter  into  the 
wilderness  of  cases  upon  the  common-law 
duty  of  the  employer  to  use  reasonable  care 
to  furnish  his  employee  reasonably  safe 
tools,  machinery,  and  appliances,  or  con- 
sider when  and  how  far  tliat  duty  may  be 
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performed  by  delegating  it  to  suitable  per- 
sons for  whose  default  the  employer  is  not 
responsible.      In    the    case    before    us    the 
liability    of    the    defendant    does    not    grou 
out  of   the  com  moil -law  duty  of  master   to 
servant.      The   Congress,  not   satisfied   with 
the    common-law    duty    and    its    resulting 
liability,    has    ])rescribed    and    defined    the 
duty   by   statute.     We   have  nothing  to   do 
but   to  ascertain   and   declare   the   meaning 
of  a   few   simple   words   in   which  the  duty 
{M5}'<  described.     It.  is  enacted  that  '*no  ^car:>, 
cither  loaded  or  unloaded,  shall  be  used  in  ; 
^interstate  traffic  which  do  not  comply  with  I 
the  standard."     There  is  no  escape  frt)m  the ! 
meaning  of  these  words.     Explanation  can- 
not clarify  thom.  and  ought  not  to  be  eni- 
plnvid  to  confuse  them   or  lessen  their  sig- 
nificance.    The  obvious  purpose  of  the  legis- 
lature  was   to  supplant   the  qualilied   duty 
of  the  eonmion  law  with  an  absolute  dutv, 
deemed    by    it    more   just.      If   the    railroad 
does,    !n    point   of    fact,   use   cars   which   do 
not  comply   with   the   standard,   it   violates 
the  plain  prohibitions  of  the  law.  and  there 
arises   from    that   violation   the   liabilitv   to 
make   compensation   to  one   who   is   injured 
bv    it.      It    is    ur^'cd    that    this    is   a    harsh 
construction.    To  this  we  reply  tliat,  if  it  be 
the    true   construction,    its   harshness   is    no 
concern    of   the   courts.      They    have    no    re- 
spou.sil)ility    for    the    justice    or    wisdom    of 
legislation,  and  no  duty  except  to  enforce  the 
law    as    it    is    written,    unless    it    is   clcarlv 
beyond  the  constitutional  fower  of  the  law- 
making bodv.      It  is  said  that  the  liabilitv 
under    the    statute,   as    thus   construed,    im- 
poses  so   great    a   hardship   upjm    the    rail- 
roads that  it  ought  not  to  be  su|)|Mised  that 
Congress  intended  it.     Certainly  the  statute 
ought  not  to  be  given  an  absurd  or  utterly 
unreasonable  interjiretation,  leading  to  hard- 
ship and  injustice,  if  any  other  interpreta- 
tion is  reasonably  possible.     But  this  argu- 
ment is  a  dangerous  one,  and  never  should 
be  heeded  where  the  hardship  would  be  occa- 
sional and  exceptional.     It  would  be  better, 
it   was   once   said   by    Lord   Eldon,   to   look 
hardship    in    the    face    rather    than    break 
down  the  rules  of  law.     But  when  applied 
to  the  case  at  bar  the  argument  of  hardship 
is  plausible  only  when  the  attention  is  di- 
rected to  the  material   interest  of  the  em- 
ployer to  the  exclusion  of  the  interests  of 
the  employee  and  of  the  public.     Where  an 
injury   happens   through   the  absence   of  a 
safe  drawbar  there  must  be  hardship.    Such 
an   injury  must  be  an   irreparable   misfor- 
tune to  someone.     If  it  must  be  borne  en- 
tirely   by   him    who   sufTers    it,    that   is    a 
hardship   to  him.     If  its  burden   is  trans- 
ferred, as  far  as  it  is  capable  of  transfer,  to 
the  employer,  it  is  a  hardship  to  him.     It 
is    quite    conceivable    that    Congress,    cou- 
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templating  the  inevitable  hardship  *of  sucli[Stl] 
injuries,  and  Iroping  to  diminish  the  eco- 
nomic loss  to  the  community  resulting  from 
them,  should  deem  it  wise  to  impose  their 
burdens  upon  those  who  could  measurably 
control  their  causes,  instead  of  U|M>n  tlio:»e 
who  are,  in  the  main,  helpless  in  that  re- 
gard. Such  a  policy  would  be  intelligible, 
and,  to  say  the  least,  not  so  unreasonabli* 
as  to  require  us  to  doubt  that  it  was  intend- 
ed, and  to  seek  some  unnatural  interpreta- 
tion of  common  words.  We  see  no  error 
in  this  part  of  the  case.  But,  for  the  rea- 
sons before  given,  the  judgment  must  be 
reversed.  . 

Mr.  Justice  Brewer  concurs  in  the  judg- 
ment. 


MrXlClPALlTV  OF  POXCE.  Appt., 

V. 

ROMAN  CATHOLIC  APOSTOLIC  CHURCH 
IN  PORTO  RICO. 

(See  S.  C.  Reporter's  ed.  206-324.) 

Porto  Rienn  assembly  —  lejrislatlvo  pow- 
cr  —  regulating  jiiriscH<*tioii  and  pro- 
ee<l  II  re. 

1.  Tlie  power  of  the  legislative  assembly 
of  Porto  Rico  to  confer,  by  the  act  of  Manh 
10.  1904,  original  jurisdiction  up<m  the 
supreme  court  of  Porto  Rico  for  the  trial 
and  adjudication  of  cpu'stions  between  the 
Roman  Catholic  Church  and  the  p<Hjple  or 
any  municipality  affecting  j)rop<'rty  ri«:!it-. 
was  embraced  in  the  express  authoritv  con- 
ferred bv  the  Foraker  act  of  April  12,  lf»Ort 
(31  Stat,  at  L.  77.  chap.  191),  §5  8.  13.  3.3. 
to  legislate  regarding  the  jurisdiction  and 
procedure  of  the  Porto  Ricau  courts. 

Territories  —  seope  of  local  IcRlKlaClon. 

2.  General  prohibitions  in  the  act  of  July 
30,  1886  (24  Stat,  at  L.  170,  chap.  818), 
against  the  enactment  by  territorial  legisla- 
tures of  local  or  special  laws  in  certain 
enumerated  cases,  have  no  application  where 
specific  permission  to  the  contrary  is  grant- 
ed by  the  organic  act  applying  to  a  par- 
ticular territory. 

Evidence  —  Judicial  notice  —  historical 
and  political  matters. 

3.  The  history  of  Porto  Rico  and  its  legal 
and  political  institutions,  up  to  the  time  of 
its  annexation  to  the  United  States,  are 
matters  which  must  be  recognized  by  the 
Federal  Supreme  Court. 

Evidence  —  Judicial  noil€;e  —  Spanish 
law. 

4.  The  Federal  Supreme  Court  will  take 
judicial  notice  of  the  Spanish  law.  as  far  as 
it  affects  the  insular  possessions  of  the 
United  States. 


Note. — On  judicial   notice  generally 
note  to  Olive  v.  State,  4  hMJi.  33. 
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RHijsrIoiis    sooipticH  •»  corporate   nature 
—  po\vcr«. 

5.  The  Roman  Catliolic  Church  in  Porto 
Rico  most  be  re<ranhMl  as  a  legal  personal- 
ity, with  capacity  to  sue  and  to  take  and 
ludd  property,  in  view  of  the  law  and  his- 
tory of  the  Uonian  Kmpire,  of  Spain,  and 
I*«:rto  liico  down  to  the  time  of  the  cession 
to  the  I'nited  States,  and  of  the  reoo«;nition 
jH-iinK'd  to  it  an  an  rci'l»  siastieal  body  by 
tin*  treaty  of  Paris  of  I)iTeinb?r  10.  1808 
<:H>  Stjil."  at  L.  17."5S),  art.  8,  and  by  the 
law  of  nations. 

Uc'liffioiis     .societies  —  format  Ion      and 
rcuiilntioti. 

6.  The  various  laws  of  Porto  Rico  relating; 
to  tin*  formation  and  rejjulatitm  of  business 
ef»rporations  have  no  application  to  the 
Ronum  Catholic  Church  of  Porto  Rico. 

n(*li;;}oiis  societies  —  title  to  iiropcrty. 

7.  i'he  title  of  the  Roman  Cathtdic 
Churrh  in  Porto  Rico  to  t4*mples  erectrd 
and  di-dicated  to  reli«jious  uses  is  not  afTei't- 
ed  by  the  fact  that  some  of  the  funds  for 
buihlin*;  or  repairin*;^  the  churches  were  pub- 
lic fuu«Is.  appropriated  for  that  jiurpose  by 
the  municipality  of  Pojicc,  where  j'ucIi  ap- 
pr(»priations  were  made  without  reservation 
or  resiriction. 

[No.  143.] 

Argued  and  submitted  March  .3,  1908.     De- 
cided June  1,  1908. 

A  PINEAL  from  the  Supreme  Court  of  Por- 
to Rico  to  review  a  jn«l;rnunt  in  favor 
of  plaintilf  in  an  action  by  the  Roman  Cath- 
olic t'liureh    in    Porto   iJi«-o.   involving  cpie-< 


Church  runs  f«»r  many  years,  counting  from 
the  time  when  the  buihlini; 'of  tin'  ^.amc  was[298] 
completed.  Antl  non.'^  of  the  buildings  of 
those  teuifdes.  since  tln\v  were  built,  have 
been  used  for  any  olhi*r  purpose  than  Cath- 
olic worship." 

In  1S27.  bv  reason  of  st«p^  tjik«'n  liv  the 
roval  aleald  •  of  I'onee  an<l  bv  tin'  then 
governor  of  tin*  island.  I)«»n  Simon  de  la 
Torre,  a  boanl  or  etininii^sid]!  having  Juri  - 
dicti(m  over  the  repairinj*  and  c«>nsjTvalion 
of  chunlies  ad\  ised  the  go\ernor  that  it 
was  ''in  keeping  with  tin*  tieeoruni  of  a  rich 
and  Christian  cit\  like  Pnnee  to  have  a 
temple  which  Nv<ttil(l  show  that  such  e<»ndi- 
tioiis  e^i^tcd,  covered  with  an  arched  roof, 
and  not  a  roof  of  thatch,"  etc. 

The  petition  describe"^  with  consi«lcrable 
minuteness  of  detail  the  various  steps  taken 
to  rebuild  or  r.'pjiir  this  church  at  Ptnicc. 
Th(^  last  estimate  for  repairs  was  made  in 
1872. 

It  is  evident  from  the  record  that  the 
sums  expendecl   came   from   several   distinet 

SOUJCCS — 

(I)  funds  voluntarily  contributed  by  the 
parishioners:  12)  the  funds  of  the  "IbMise 
of  the  King:"  (3)  an  assessment  nnule  in 
IS.S.l-C;  (4)  moneys  advanced  by  the  munic- 
ipality. 

As  to  the  church  at  Plava.  it  wa«<  enr t<'d 
in  part,  at  least,  with  funds  drmated  by  the 
f)arishion:'r>..  ami  apparently  on  private 
laiud. 

W  Inther  the  fun«ls  subsei|Ueutly  used  for 
repairs  of  either  or  both  of  the  ten»pl«'s  were 


tions  affecting  the  title  to  certain  churches     in  jiurt  (U-rived  directly  from  the  municipal 


erwtcd  and  de«licateU  to  religious  uses.     Af- 
firmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  suit  was  comnieneed  bv  the  jtonnin 
CatlnJic  Church  in  Porto  l?ico  through  the 
bi>hop  of  that  diocese,  a;:jnnst  the  munici- 
pality of  Ponce.  The  com])laint  fully  set 
forth    the   facts   bv    reason   of   which    relief 


itv   or   nn'r;dv   taken    bv    wav    of    loan    was 
a   matter    between    the    central   governnn'ut 
and   the   municipality,   which   could  not  af- 
f<'ct  the  title  of  the  church  under  tin*  then- 
existing  relations  between  church  an<l  state. 
The  complaint  then  alleged: 
*'\'\.  The  city  council  of  the  city  of  Ponce 
has  inchided  in  the  inventory  of  its  pro|K*rty 
the    parochial  clnnch  described   in   the   firnt 
was  diinanded.     A  di-murrer  was  interpost'd,  j  allegation  of  the  complaint,  on  the  ground 


which  was  overrule<l,  an<l  leave  to  answer 
granted,  which  defendant  having  failed  to 
do.  judgment  was  entered  by  default. 

it  ap]»earcd  that  the  Roman  Catholic 
Church  had  been  for  many  years  in  the  law- 
ful and  peaceful  possession  of  two  churches, 
or  temples,  one  in  Ponce  and  one  in  Playa, 
the  port  of  Ponce,  tiedicated,  consecrated  to, 
and  always  used  by,  the  Catholic  Church  for 
its  worship. 

The  petition  alleged,  among  other  things, 
that  "these  temples  or  churches  were  built 
with  the  funds  of  the  municipality  within 
which  they  are  situated,  and  since  then  they 
have  been  maintained  by  donations  and  alms 


that,  from  time  immenmrial,  the  said  church 
has  been  included  in  that  inventorv.  We 
do  not  know  the  exact  date  on  which  that 
inventorv  may  have  been  made,  but.  acronl- 
ing  to  the  information  we  have,  it  only  runs 
back  a  few  years  from  this  date. 

♦**14.  After  the  change  of  sovereignty,  the[29t] 
city  council  of  Ponce  attempted  to  record  in 
the  registry  of  property  the  possession  of 
the  said  church,  and  the  lot  upon  which  the 
same  is  situated;  but,  in  view  of  the  fact 
that  this  was  contrary  to  the  provisions  of 
paragraph  2  of  article  25  of  the  regulations 
for  the  application  of  the  mortgage  law, 
which    excludes    the    inscription    of    public 


from  the  parishioners;  and,  with  respect  to  temples  used  for  Catholic  worshij),  the  reg- 
thcm,  their  possession  by  the  Catholic  istrar  of  projjerty  of  the  district  of  Ponce 
52  li.  cd.  G7  lOO:) 
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refused  to  make  the  inscription  unless  a  de- 
cision be  obtained  from  the  secretary  of 
justice  to  authorize  the  same,  notwithstand- 
ing the  prohibitive  provisions  of  the  rej^u- 
lations.  The  secretary  of  justice  rendered' 
the  decision  applied  for,  repealing,  without 
bfing  a  legislative  authority,  the  said  arti- 
cle 25  of  the  regulations  in  its  second  para- 
graph.'* 

The  supreme  court  of  Porto  Rico  rendered 
the  following  judgment  at  San  Juan,  Porto 
Rico,  May  21,  1906: 

"This  cause  having  heretofore  b(?on  regu- 
larly called  for  decision  upon  the  demurrer 
filed  by  the  defendant  to  the  plaintiff's  com- 
plaint, and  the  same  having  been  duly  con- 
sidered and  overruled,  and  leave  granted  the 
defendant  to  file  an  answer  within  the  time 
prescribed  by  law.  and  the  said  defendant 
having  failed  to  file  such  answer,  and  judg- 
ment by  default  having  been  duly  rendered 
therein,  all  of  which  proceedings  appear  in 
the  record  of  this  court,  H  is  accordingly 
now  hereby  ordered,  adjudged,  and  decreed  | 
that  the  pLiintiff  have  judgment  against 
the  defendant  as  prayed  for  in  the  com- 
plaint, and  that  alt  adverse  claims  whatso- 
ever of  the  defendant  and  of  all  persons 
claiming  or  to  claim  the  property  herein 
described,  or  any  part  thereof,  under  said 
defendant,  are  hereby  ordered,  adjudged,  and 
decreed  to  be  invalid  and  groundless,  null  and 
void;  and  that  the  plaintiff  be  and  hereby 
is  dirlared,  adjudged,  and  decreed  to  be  the 
Bole,  true,  lawful  owner  of  the  houses  and 
lands  hereinafter  described,  as  set  forth  in 
the  complaint,  and  every  part  and  pan-el 
thereof,  and  that  the  title  of  the  plaintiff 
thereto  is  adjudged  and  decreed  to  be  quiet- 
ed against  any  and  all  claims  and  demands 
[300] *of  the  defendant;  and  the  said  defendant  is 
hereby  ])erpetually  enjoined  and  estopped 
from  setting  up  any  claim  or  title  whatever 
thereto,  or  to  any  part  thereof. 

"Said  |)remiscs  are  bounded  and  described 
as  follow^»: 

"  'The  first  is  a  building  constructed  of 
brick  and  mahonry,  situated  in  the  city  of 
Ponce,  on  an  area  of  05  meters  and  8  centi- 
meters wide,  in{-luding  the  walk,  the  build- 
ing measuring  48  meters  long  by  24 
meters  and  67  centimeters  wide;  bound- 
ed on  the  north  by  the  Plaza  Princi- 
pal ;  on  the  south  by  the  Plaza  dc  las  De- 
licias;  on  the  east  by  the  fire  department, 
which  is  situated  on  the  same  lot  or  yard 
as  the  church;  on  the  west  by  the  said 
Pla/a  Principal. 

•''The  second  is  another  building  situated 
in  the  center  of  the  Plaza  de  la  Playa  de 
Ponce;  the  superficial  area  whereof  meas- 
ures 42  meters  and  20  centimeters  long,  by 
19  meters  and  40  centimeters  wide;  includ- 
ing the  walk,  the  building  measuring  18 
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meters  and  30  centimeters  long  by  16  meters 
and  20  centimeters  wide.  It  is  bounded  on 
all  four  sides  by  the  Plaza  de  la  Playa.* 

"The  inscription  of  possession  heretofore 
made  in  the  registry  of  property  at  Ponce, 
concerning  the  above  said  properties,  in  fa- 
vor of  the  defendant,  tlie  municipality  of 
Ponce,  is  herebv  canceled  and  declared  to  be 
utterly  null  and  void,  and  the  jiroper  in- 
dorsement must  be  made  upon  the  said  r^- 
istrv  indicatinij  the  same. 

"It  is  hereby  further  ordered,  adjudged, 
and  decreed  that  the  plaintiff  do  have  and 
recover    all    costs    of    this    suit,    which    are 

hereby  taxed  at  ^ dollars,  and  that  the 

defendant  be  ord:'red  to  pay  the  same  with- 
in  thirty  davs   from   this  date. 

«  • 

"Thus  we  pronounce,  command,  and  sign." 

The  casri  was  then  appealed  to  this  court, 
and   the   following  errors   assigned: 

"First.  That  the  supreme  court  of  Porto 
Rico  was  without  jurisdiction  of  the  sub- 
ject-matter   in    controversy. 

•"Second.  That  said    court   was   without  [SOI. 
jurisdi.-tion  of  the  parties. 

"Third.  That  the  said  court  erred  in  over- 
ruling tlie  general  demurrer  and  the  eleven 
special  grounds  of  denuirrer  interposed  by 
the  defendant  to  the  complaint  filed  in  said 
cause. 

*'F(»urth.  That  the  paid  court  erred  in  ren- 
dering judgment  against  defendant  in  siaid 
cause,  upon  the  pleadings  in  Si\id  cause,  ami 
that  the  judgment  is  contrarj*  to  the  law 
and  the  facts  as  stated  in  the  pleadings  in 
said  cause. 

*•  Fifth.  That  the  court  erred  ii\  entering 
judgment  without  taking  evideni-e  and 
proofs  or  setting  the  cause  up.on  the  docket 
for  hearing. 

"Sixth.  That  the  said  court  erred  in  ren- 
dering judgment  in  favor  of  the  ]daintiff  and 
against  the  defendant  in  said  cause." 

Mr.  Frederick  Ju  Coriiwell  submitte«l 
the  cause  for  appellant: 

The  Ic^gislature  have  no  authority,  under 
the  Constitution,  to  suspend  the  o|K'ration 
of  a  general  law  in  favor  of  an  individu  il. 

Ilolden  V.  James,  11  Mass.  396,  6  Am. 
Dec.  174. 

The  rights  of  every  individual  must  stand 
or  fall  by  the  same  rule  or  law  that  gov- 
erns every  memlwr  of  the  boily  politic  or 
land  under  similar  circumstances;  and 
every  partial  or  private  statute,  of  which 
the  direct  purposes  are  to  destroy  or  affect 
individual  rights,  or  which  does  the  same 
thing  by  offering  remedies  leading  to  simi- 
lar consequences,  is  unconstitutional  and 
void.  Were  it  otherwise,  odious  individ- 
uals and  corporations  would  be  governed  by 
one  law;  the  mass  of  the  communitv  and 
those  who  made  the  law  by  another :  wherc- 
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as  the  like  general  law  affecting  the  whole 
community  could  not  have  been  passed. 

VVally  V.  Kennedy,  2  Yerg.  654,  24  Am. 
Dec.  611. 

The  legislature  cannot  exercise  judicial 
functions;  therefore  cannot  except  one  case, 
or  one  party,  from  the  operation  of  a  gen- 
eral rule  of  law,  either  as  to  right  or  rem- 
edy. 

Guy  V.  Hermance,  5  Cal.  73,  03  Am.  Dec. 
85. 

Tlie  act  of  the  legislative  assembly  of 
Porto  Rico,  attempting  to  confer  original 
jurisdiction  on  the  supreme  court  of  Porto 
Rico  for  the  trial  and  adjudication  of  cer 
tain  property  claimed  by  tlie  Roman  Catho- 
!i?  Church  in  Porto  Rico,  is  a  jwivate,  or 
I  itial,  or  special  act,  and  is  contrary  to 
the  organic  act  of  Congress  creating  a  civil 
government  in  Porto  Rico,  and  contrary 
to  the  general  statutes  of  the  United  States 
having  force  and  effect  in  Porto  Rico. 

Martin  v.  Territory,  8  Okla.  41.  56  Pa^. 
712;  Ferris  v.  Higley,  20  Wall.  375,  22  L. 
ed.  383. 

The  act  of  the  legislative  assembly  of 
Porto  Rico  is  an  attempt  to  create  a  spe- 
cial court  for  the  trial  of  the  rights  and 
obligations  of   particular  parties. 

Cooloy,  Const.  Lim.  3d  ed.  p.  392;  Bank 
of  State  v.  Cooper,  2  Yerg.  599,  24  Am. 
Dec.  517, 

Messrs.  Frodorlc  R.  Coudcrt  and  How- 
ard Tliayer  Kinj^Rhiiry  argued  the  cause, 
and,  with  Mr.  Paul  Fuller,  filed  a  brief  for 
appellee: 

The  law  under  which  this  suit  was 
brought  by  the  church  is  a  valid  enact- 
ment of  the  legislative  assembly  of  Porto 
Rico,  wholly  within  the  scope  of  its  pow- 
ers under  the  organic  act. 

Kent  v.  Porto  Rico,  207  U.  S.  113,  117, 
ant^,  127,  128,  28  Sup.  Ct.  Rep.  55;  Ameri- 
can Ins.  Co.  V.  356  Bales  of  Cotton,  1  Pet. 
611.  54.3,  7  L.  ed.  242,  255. 

The  act  under  consideration  is  not  ob- 
jectionable as  a  special  law. 

VjMizant  v.  Waddel.  2  Yerg.  260;  Cotting 
v.  Kansas  City  Stock  Yards  Co.  (Cotting  v. 
Codard)  183  U.  S.  105,  46  L.  ed.  107,  22 
Sup.  ('t.  Rep.  30;  People  ex  rel.  Kenny 
V.  Folks,  89  App.  Div.  179,  85  N.  Y.  Supp. 
1100;  United  States  v.  Union  P.  R.  Co.  98 
V.  S.  569,  25  L.  ed.  143;  Bank  of  Columbia 
v.  Okely,  4  Wheat.  235,  4  L.  ed.  559 ;  Bank 
of  Newbern  v.  Taylor,  6  N.  C.  (2  Murph.) 
266. 

The  history  of  Porto  Rico  and  its  legal 
and  political  institutions  up  to  the  time 
of  its  annexation  to  the  United  States  are 
matters  which  this  court  can  no  more  over- 
look or  ignore  than  it  can  the  history  ami 
the  ancient  laws  or  institutions  of  the 
stjites  of  Massachusetts  or  New  York,  when 
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matters  come  before  it  from  these  jurisdic- 
tions. 

Fremont  v.  United  SUtes,  17  How.  542, 
557,   15  L.  ed.   241,  245. 

The  court  will  take  judicial  notice  of  the 
Spanish  law  as  far  as  it  affects  our  insular 
possessions.  It  is  pro  tanto  no  longer  for- 
eign law. 

De  Lima  v.  Bidwell,  182  V.  S.  1,  45  L.  ed. 
1041,  21  Sup.  Ct.  Rep.  743;  Hawaii  v.  Man- 
kichi,  190  U.  S.  197,  47  L.  ed.  1010,  23  Sup. 
Ct.  Rep.  787;  Dorr  v.  United  States,  195 
U.  S.  138,  49  L.  ed.  128,  24  Sup.  Ct.  Rep. 
808;  Trono  v.  United  States,  190  U.  S.  521, 
50  L.  ed.  292.  26  Sup.  Ct.  Rej).  121;  Perez 
v.  Fernandez,  202  U.  S.  80-95.  50  L.  ed. 
942-947,  26  Sup.  Ct.  Rep.  561;  Ortega  v. 
Lara,  202  U.  S.  339,  50  L.  ed.  1055,  26  Sup. 
Ct.  Rep.  707. 

The  Roman  Catholic  Church  has  been 
recognizi^d  as  possessing  a  legal  personality 
and  a  capacity  to  take  and  acquire  prop- 
erty since  the  time  of  the  Emi)Pror  Con- 
stantine. 

Code  of  Emperor  .Tustinian,  Book  1,  title 
2,  I  1;  I.  Tissot.  p.  27;  1  Milman'«  History 
of  Latin  Christianity,  pp.  507,  535-537; 
Partidas,  part  1,  title  10,  law  2,  title  11, 
law  1,  title  14,  laws  1,  2,  part  3,  title  29, 
laws  6,  26;  I  Pollock  &  M.  History  of  Eng- 
lish  Law,  2d  ed.  pp.  133,  499,  50*6;  Maha- 
raja Jagadindra  Nath  Roy  Bahadur  v.  Rani 
TTemanta  Kumari  Debi.  L.  R.  31  Ind.  App. 
209;  Maharanee  Shibessouree  Debia  v. 
^Mothooranath  Acharjo,  13  Moore,  Tnd.  App. 
270;  Terrett  v.  Taylor,  9  Cranch,  43,  49, 
3  L.  ed.  650,  6,52;  VVerlcin  v.  New  Orleans, 
177  U.  S.  390.  401,  44  L.  ed.  817,  822,  20 
Sup.  Ct.  Rep.  082;  Beatty  v.  Kurtz,  2  Pet. 
566,  7  L.  ed.  521. 

The  Spanish  law  as  to  the  juristic  capac- 
ity of  the  church  in  Porto  Rico  at  the  time 
of  the  cession  is  in  no  wise  anomalous,  but 
merely  follows  the  principles  of  the  Roman 
law  which  have  h  •  '  such  universal  accept- 
ance, both  in  the  law  of  continental  Europe 
and  in  the  common  law  of  England. 

Walton,  Civil  Law  in  Spain  k  Spanish 
America,  pp.  ,523,  524;  Moses,  Establish- 
ment Sjianish  Rule  in  America,  pp.  242, 
243;  1  Sir  Arthur  Helps,  Conquest  of  Amer- 
ica, p.  178;  3  Alcubilla,  art.  Concordatos, 
pp.  94,  109;  Olivart,  Tratados  Convenias 
de  Espana;  3  Alcubilla,  art.  Constituci6n 
Politica,  p.  357. 

At  the  very  least,  and  even  assuming  that 
for  centuries  the  church  had  not  been  recog- 
nized as  a  body  of  equal  importance  with 
the  state  in  Porto  Rico,  but  that  it  was  a 
merely  de  facto  organization  or  association, 
holding  property,  it  would  nevej-theless  have 
sufhcient  standing  to  maintain  this  suit. 

24  Am.  &  Eng.  Enc.  Law,  Religious  So- 
cieties, p.  33  L 
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Tn  the  Philippines  a  judicial  answer  has 
been  ;jiven  to  the  question  of  the  corporate 
capacity  of  the  church  and  its  right  to 
hohl  the  property  which  it  had  acquired 
under  the  Spanish  regime. 

Barlin  v.  Ramirez,  7   Philippine,  57. 

Tlie  projio-^ilion  that,  because  the  cliurch 
may  ha\e  ovijiinally  been  built  by  the  peoph- 
of  llif  icunicipalities,  hence  the  title  is  in 
tlic  municipality,  has  no  basis  in  law  or 
hist  cry. 

Clnirrh  of  Jesus  Christ  of  L.  D.  S.  v. 
I'nitcd  States,  136  U.  S.  1,  53,  34  L.  ed. 
47S.  404,  10  Su]>.  Ct.  Rep.  702. 

Mr.  Chief  Justice  Fuller  doliverrd  the 
0}>ini()n  of  the  court: 

Tliis  ^uit  was  brouirht  uiidor  an  a(;t  of  the 
legislative  assembly  of  Porto  Rico,  entitled, 
**An  Ael  to  Confer  Origii.al  .lurisrliction  on 
the  Supreme  C<»urt  of  Porto  Ri'*n  for  the 
Trial  and  Adjudication  of  Certain  Property 
(  laimed  by  the  Homan  Catlmlic  (hureh  in 
Pijrto  liieo,''  appnhrd  Mart  !i  10.  1004.  as 
ftijlnws: 

"I'c  it  enaelid  bv  th<*  hvri^lative  a?%semblv 
of    Porto   Ivieo: 

**Sec.  1.  Ori":inal  jurisdiction  is  herebv 
conferred  on  the  supreme  court  of  Porto 
Rieo  for  the  trial  and  adji:  lieation  of  all 
queslicms  now  existiji^".  or  which  may  arise, 
betwei'ii  the  Roman  Catlw.die  Church  in  Por- 
to IJieo  and  the  i^eople  of  J*orto  Rico,  af- 
fecting property  rights,  whether  nal  or  p;*r- 
sonal  or  mi\«*d.  elai»»'«'d  p\  either  partv. 

*SiM'.    2.  The    attorney    gei'.cral    of    P«nto 
Rico  shall   be  autliMri/cd   to  a?'C'<  jit   servicer 
for  the  j)cojde  of  Porto  Rieo  of  any  citation 
summons,   or   otiier    prooess   issued   by   .-aid 
court  in  said  proceedings. 

**Scc.  3.  I'he  supreme  court,  for  the  ])ur- 
]iosv  of  such  trial  and  ailjudieation.  shall 
have  the  right  to  issue  jiroces*.  for  wit- 
nesses and  to  receive  and  hear  testimonv.  and 

ft 

the  jiroerdure  in  said  court  shall  be  the 
same,  as  lU'ar  as  may  be.  as  that  pre8cril)cd 
for  the  district  courts  of  Porto  Rico  in  civil 
[S04]eaNcs.  and  *the  supreme  court  shall  have  full 
power  to  enter  any  and  all  orders  and  de- 
crees that  nuiv  be  necessarv  to  a  final  and 

ft  ■ 

full  adjudication  of  all  tin*  claims  of  either 
party  to  the  proceedings,  and  may  issue  all 
writs  or  ]>u)cess  nec^'s.vary  to  enforce  the 
jurisdi<'tion  herebv  conferred  upon  said 
c^Mirt:  Provided,  that  the  attorney  general 
of  Porto  Rieo  shall  at  once  prepare  for  such 
Ilea  ring  and  trial,  and,  if  the  said  Roman 
(\itIiolie  Chnrch  docs  not  commence  pro- 
cei'dings  under  this  act  within  three  months 
after  its  passage  and  ap])roval,  then,  in  that 
event  it  shall  be  the  duty  of  the  attor- 
ney  general  to  commence  said  proceed- 
ings in  behalf  of  the  insular  government. 

"Sec.  4.  After  the  issues  have  been  fully 
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submitted  to  said  court  upon  the  law  and 
the  facts,  and  after  hearing  the  arguments 
of  the  respective  parties,  or,  their  counsel,  the 
court  shall  enter  a  final  judgment  and  decree, 
fully  determining  the  riglits  of  cither  or 
both  of  the  parties,  and  vesting  the  title  to 
the  subject-matter  of  the  controversy,  or  any 
I>art  thereof,  in  such  party  or  parties  a.s  the 
court  may  deem  entitled  thereto.  Tlu  said 
court  may  issue  any  and  all  writs  that  may 
be  necessary  to  place  the  parties  in  quirt 
po.sse.ssion  of  the  propi»rty  so  adjudicatetl 
to  them,  or  either  of  them.  Rut  nothing  in 
this  act  shall  be  construed  to  limit  the  right 
of  a])peal,  "cither  of  the  people  of  Porto 
Kico  or  of  the  Roman  Catholic  Chun*h,  but 
either  party  may  ap])eal  from  the  final  judg- 
ment or  decree  of  said  court  to  th-*  Supreme 
Court  of  the  United  States,  in  the  manner 
provided  by  law  for  appeals  to  that  court 
generally. 

"Sec.  5.  Original  jurisdiction  is  hereby  al- 
s<i  conf«rred  on  the  supreme  court  of  Porto 
Kieo  for  the  trial  nn<l  adjmlication  of  all 
'juestions  now  existing,  or  which  nniy  arise, 
between  the  Ronian  Catholic  Church  in  Porto 
Rieo  and  any  municipality  of  Porto  Rico, 
alVecting  proi)erty  rights,  whether  real  or 
personal  or  mixed,  claimed  by  either  party. 

••S<'c.  a.  Tin*  mavor  of  anv  municipalitv 
within  IN»rto  Kico,  wherein  may  l>e  situate«l 
any  pioperly  over  which  such  c|uesti«ui'i  ex 
ist.  shall  be  authorized  to  accept  service  for 
the  municipality  *of  any  citation,  summou>.|  5051 
or  other  jMoc.'ss  issued  by  said  court  in  »ai<l 
prtK-ecdiniis. 

•■*^'ec.  7.  Tor  the  purpose  of  such  trial  and 
adjudieation  and  appeal,  all  the  provision:* 
of  {i^  :;  and  4  of  this  act  shall  Im*  diMuned 
aj»j'ii<aljle. 

'  -ec.  JS.  This  act  shall  take  effect  from 
and  afl.'r  its  pa-sa^e." 

The  pfiwpr  (o  Cinitcr  this  jurisdiction  was 
dv!ived  from  the  ac  t  of  Congress  ereaiing  an 
.  »/;  ?.i/«(l  goverrnnent  for  Porto  Rico,  ap- 
provt^d  A])ril  12  1000,  usually  aiUetl  the 
Koraker  act   (31  Stat,  at  L.  77,  chap.  191). 

Section  8  of  this  act  provides: 

"'J'hat  the  laws  and  ordinances  of  Porto 
Rico  now  in  force  sliall  continue  in  full 
force  and  effect,  except  as  altered.  aniendfHl. 
or  modified  hereinafter,  or  as  altered  or 
modified  bv  militarv  orders  and  decrees  in 
force  when  this  act  shall  take  effect,  and  so 
far  as  the  same  are  not  inconsistent  or  in 
conflict  wth  the  statutory  laws  of  the  I'nited 
States  not  locally  injipplicable.  or  the  pro- 
visions hereof,  until  altered,  amended,  or  re 
pealed  by  the  legislative  authority  lien'in 
after  proxided  for  Porto  Rieo  or  by  act  of 
Congress  of  the  Cnited  States." 

It  is  further  provided  (fi  15)  : 

*'That  the  legislative  authority  hereinafter 
provided  ahall  have  power,  by  due  enactment. 
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to  amond,  alter,  modify,  or  repeal  any  law 
or  ordinance,  civil  or  criminal,  continued 
in  force  by  this  act.  as  it  may,  from  time  to 
time,  see  fit." 

The  para^aph  relating  to  the  judiciary  is 
as  follows  (§  33)  : 

"That  the  judicial  power  shall  be  vested 
in  the  courts  and  tribunals  of  Porto  Rico  as 
already  established  and  now  in  operation,  in- 
cluding municipal  courts,  under  and  by  vir- 
tue of  general  orders  numbered  118,  as  pro- 
mulgated by  Brigadier  General  Davis,  Ignit- 
ed Stites  Volunteers,  August  16th,  1890,  and 
including  also  the  police  courts  established 
by   general   orders   nunil)pred    195,    promul- 
gated November  29th,  1899,  by  Brigadier  Gen- 
eral  Davis,   United   States  Volunteers,  and 
the  laws  and  ordinances  of  Porto  Rico  and 
the  municipalities   thereof   in   force,   so   far 
»is  the  same  are  not  in  conflict  herewith,  all 
B06]of  •which  courts  and  tribunals  are  hereby 
continued.     The  jurisdiction  of  said  courts 
and  the  form  of  procedure  in  them,  and  the 
various    oflieials    and    attaches    thereof,    re- 
spectively, shall  be  the  same  as  defined  and 
prescribed   in   and   by   said   laws   and   ordi- 
nances, and   said   general   orders   numliered 
118   and    195,   until   otherwise   provided   by 
law:     Provided,  however.  That  the  chief  jus- 
tice and  associate  justices  of   the  supreme 
court  and  the  marshal  thereof  shall  be  ap- 
pointed by  the  President,  by  and  with  the 
a<lviee  and  consent  of  the  Senate,  and  the 
judges   of   the   district  courts   shall  be   ap- 
l>ointed  by  the  governor,  by  and   with  the 
advice  and  consent  of  the  executive  council, 
and  all  other  officials  and  attaches  of  all  the 
otiier  courts  shall  be  chosen  as  may  be  di- 
rected   by   the    legislative   assembly,   which 
shall  have  authoritv  to  legislate  from  time 
to  time,  as  it  may  see  fit,  with  respect  to 
said  courts  and  any  others  they  may  deem 
it  advisable  to  establish,  their  organization, 
the  number  of  judges  and  officials  and  at- 
tache's for  each,  their  jurisdiction,  their  pro- 
cedure,  and    all    other    matters     affecting 
them." 

Clearly,  under  these  sections  of  the  or- 
ganic act  the  legislative  assembly  had 
express  authority  to  legislate  regarding  the 
jurisdiction  and  procedure  of  its  courts. 
While  the  jurisdiction  of  the  other  courts 
might  be  changed,  the  proper  interpretation 
of  the  statute  prevents  the  legislative  assem- 
bly from  passing  an  act  in  any  wise  affect- 
ing the  jurisdiction  of  the  supreme  court 
or  the  district  courts. 

In  Kent  v.  Porto  Rico,  207  U.  S.  113,  115, 
ante,  127,  28  Sup.  Ct.  Rep.  55,  56,  it  was 
contended  that  an  act  of  the  local  legis- 
lature, creating  additional  judicial  districts, 
and  changing  those  fixed  by  the  military 
orders  and  local  law,  referred  to  in  the  or- 
ganic act,  and  also  reducing  the  number  o2 
62  L.  ed« 


judges  in  the  district  court  from  three  to 
one,  "was  void,  because  in  conflict  with  the 
provisions  of  the  33d  section  of  the  act  of 
Congress,"  the  same  one  here  relied  upon 
by  the  appellant  as  making  the  jurisdiction 
of   the   courts    unchangeable   save    by   Con- 


gress. 


But  to  that  contention  this  court  replied: 

"The  argument  is  that  this  local  law,  in 
so  far  as  it  changed  •the  district  courts,  and[S071 
especially  in  so  far  as  it  provided  for  one 
instead  of  three  judges  to  preside  over  each 
court,  was  void,  because  in  conflict  with  the 
provision  of  the  33d  section  of  the  act  of 
Congress.  The  contention  amounts  to  this, 
that  there  were  no  district  courts  in  Porto 
Rico  from  the  time  of  the  going  into  effect 
of  the  Porto  Riean  act,  in  1904,  up  to  the 
present  time.  Whilst  the  proposition  pre- 
sents a  formal  Federal  question,  we  think 
it  is  clear  that  it  is  so  frivolous  as  to  bring 
it  within  tho  rule  announced  in  American 
R.  Co.  v.  Castro,  204  U.  S.  45.*?.  51  h.  ed. 
5G4.  27  Sup.  Ct.  Rep.  406.  We  say  this, 
because  we  think  that  no  other  conclusion 
is  reasonably  possible  from  a  consideration 
of  the  whole  of  §  33  of  the  act  of  Congress 
and  the  context  of  that  act,  particularly  $ 
15  thereof,  both  of  which  are  reproduced 
in  the  margin. 

"We  do  not  deem  it  necessary  to  analj'ze 
the  text  of  the  act  of  Congress  to  point  out 
the  inevitable  result  just  stated,  since  the 
obvious  meaning  of  the  act  is  established  by 
a  decision  heretofoie  rendered.  Dones  v. 
Urrutia,  202  U.  S.  014.  50  L.  ed.  1172,  26 
Sup.  Ct.  Rep.  707.  ...  On  appeal  to 
this  court  the  questions  raised  were  fully 
argued  in  printed  briefs,  but  were  deemed 
to  be  of  such  a  frivolous  character  as  not 
to  require  an  opinion,  and  were  hence  dis- 
posed of  per  curianif  referring  to  the  pro- 
visions of  the  statute  and  pertinent  authori- 
ties." 

It  is  true  that  the  act  of  Congress  of  July 
30,  1886  (24  Stat,  at  L.  170,  chap.  818),  en- 
acts "that  the  legislatures  of  the  territories 
of  the  United  States  now  or  hereafter  to 
be  organized  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated 
cases;"  and  among  the  prohibitions  are  those 
against  "regulating  the  practice  in  courts  of 
justice,"  and  granting  "to  any  corporation, 
association,  or  individual  any  special  or  ex- 
clusive privilege,  immunity,  or  franchise." 
But  such  general  prohibitions  have  no  appli- 
cation where  specific  permission  to  the  con- 
trary is  granted  by  the  organic  act  applying 
to  the  particular  territories. 

•This  act  is  not  a  special  law  regulating[S08] 
the   practice   in  courts  of  justice,  nor  one 
granting  to  any  corporation,  association,  or 
I  iiidividual  any  special  or  exclusive  privilege, 
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immunity,  or  franchise.  It  confers  the  same 
rij^lit  upon  the  people  of  Porto  Rico  and  up- 
on the  municipalities  as  upon  the  church. 

In  the  organic  acts  for  the  territories 
(59th  Congress,  Senate  Doc.  148)  it  appears 
that  it  lins  been  usual  for  Congress  to  give 
Ihc  local  legislatures  the  power  to  regulate 
the  jurisdiction  and  procedure  of  their 
courts. 

lu  Ilorubucklc  v.  Toombs,  18  Wall.  G48,  21 
L.  <'d.  966,  after  reviewing  the  question,  the 
court,  speaking  through  Mr.  Justice  Brad- 
ley. 8aid: 

"W  hcnever  Congress  has  proceeded  to  or- 
ganize a  government  for  any  of  the  terri- 
tories it  has  merely  inRtitutod  a  general  sys- 
tem of  courts  therefor,  and  has  committed 
to  the  territorial  assembly  full  power,  sub- 
ject to  a  few  specified  or  imftlied  conditions, 
of  8upi»l.ving  all  details  of  legislation  neces- 
sary to  put  the  system  into  o))erati6n,  even 
to  the  defining  of  the  jurisdiction  of  the*  sev- 
eral ccmrts.  .  .  .  The  powers  thus  exer- 
cised by  the  territorial  legislatures  are  near- 
ly us  extensive  as  those  exercised  by  any 
state  legislature;  and  the  jurisdiction  of 
the  territorial  courts  is  collectively  coex- 
tensive with  and  correspondent  to  that  of 
the  state  courts 

"From  a  review  of  the  entire  past  legisla- 
tion of  Congress  on  the  subject  under  con- 
sideration, our  conclusion  is  that  the  prac- 
tice, pleadings,  and  forms  and  modes  of  pro- 
ceeding of  the  territorial  courts,  as  well  as 
their  respective  jurisdictions,  subject,  as  be- 
fore said,  to  a  few  express  or  implied  con- 
ditions in  the  organic  act  itself,  were  in- 
tended to  be  left  to  the  legislative  action  of 
the  territorial  assimblies.  and  to  the  regu- 
lations which  might  l)e  ad<tpted  by  the  courts 
themselves/* 

The  Porto  Rican  act  under  consideration 
merely  repeats  the  action  of  Congress  in  the 
jiast  in  organizing  other  territories.  The 
appellant  contends  'Hhat  the  Roman  Cath- 
olic Church  of  Porto  Rico  has  not  the  legal 
[S09]capacity  to  sue,  for  the  •reason  that  it  is 
not  a  judicial  person,  nor  a  legal  entity,  and 
is  without  legal  incorporation.  ...  If 
it  is  a  corporation  or  association,  we  submit 
to  the  court  that  it  is  necessary  for  the  Ro- 
man Catholic  Church  to  specifically  allege 
its  incor[)oration,  where  incorporated,  and 
by  virtue  of  what  authority  or  law  it  was  in- 
corporated; and,  if  a  foreign  corporation, 
show  that  it  has  filed  its  articles  of  incor- 
poration or  association  in  the  proper  ofHce 
of  the  government,  in  accordance  with  the 
laws  of  Porto  Rico." 

Since  April  11,  1899,  Porto  Rico  has  been 
de  facto  and  de  jure  American  territory. 
The  history  of  Porto  Rico  and  its  legal  and 
political  institutions  up  to  the  time  of  its 
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annexation  to  the  United  States  are  mat- 
ters which  must  be  recognized  by  this  court 
as  the  ancient  laws  and  institutions  of  many 
of  our  states  when  matters  come  before  it 
from  their  several  jurisdictions. 

The  court  will  take  judicial  notice  of  the 
Spanish  law  as  far  as  it  affects  our  insular 
poHsissions.  It  is  pro  ianio  no  longer  for- 
eign law. 

The  Civil  Code  in  fcrce  in  Cuba,  Porto 
Kico,  and  the  Philippines  at  the  time  of  the 
treaty  of  Paris  [30  Stat,  at  L.  1754]  con- 
tains those  provisions  (art.  35)  : 

"Art.  35.  The  following  are  judicial  per- 
sons: The  coriK)rations.  associations,  and 
institutions  of  public  interest  recognized  by 
law.  Their  |)ersonality  begins  from  the 
very  instant  in  which,  in  accordance  M'ith 
law,  tliey  arc  validly  established.*' 

"Art.  38.  .hidicial  persons  may  ai-quirc 
and  possess  property  of  all  kinds  as  well  as 
contract  obligations  and  institute  civil  or 
criminal  actions  in  accordance  with  the  laws 
and  riih's  of  their  establishment. 

"The  church  shall  be  governed  in  this  par- 
ticular by  what  has  been  agi-eed  upon  by 
both  liowers,  and  educational  and  charitable 
institutions  by  the  provisions  of  special 
laws.'* 

The  phrase  "agreed  U|)on  by  both  powers" 
refers  to  the  vomordats  or  treaties  between 
the  holy  See  and  the  Spanish  Crown,  which 
recognize  the  right  of  the  church  to  poRses-* 
and  acipiire  property. 

*Tlie  law  thus  recognized  at  the  time  of[31t] 
the  cession  the  juristic  |H»rsonality  and  leg»»i 
status  of  the  church. 

In  Ortega  v.  l^ra,  202  U.  S.  339.  342,  50 
L.  ed.  10.">.>,  1050,  26  Sup.  Ct.  Kep.  707, 
708,  this  court  .said; 

"By  the  general  rule  of  public  law,  rec- 
ognized by  the  United  States,  whenever  po- 
litical jurisdiction  and  legislative  power 
over  territory  are  transfer  red  from  one  na- 
tion to  another,  the  laws  of  the  country 
transferrer!,  intended  for  the  protection  of 
private  rights,  continue  in  force  until  ibro- 
gated  or  changed  by  the  new  government. 
Of  course,  in  case  of  cession  to  the  United 
States,  laws  of  the  ceded  country  inconsist- 
ent with  the  Constitution  and  laws  o^  the 
l.'nited  States,  so  far  as  applicable,  would 
cease  to  be  of  obligatory  force;  but  other- 
wise the  municipal  laws  of  the  acquired 
country  continue. 

"Nevertheless,  and  apparently  largely  out 
of  abundant  caution,  the  8th  section  of  the 
act  of  April  12,  1900,  provided:  'That  the 
laws  and  ordinances  of  Porto  Rico,  now  in 
force,  shall  continue  in  full  force  and  effect, 
except  as  altered,  amended,  or  modified  here- 
inafter, or  as  altered  or  modified  by  military 
orders  and  decrees  in  force  when  this  act 
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not  inconsistent  or  in  conflict  with  the  stat- 
utory laws  of  the  United  States  not  locally 
inapplicable,  or  the  provisions  hereof,  until 
altered,  amended,  or  repealed  by  the  legis- 
lative authority  hereinafter  provided  for 
Porto  Rico  or  by  act  of  Congress  of  the 
United  SUtes,     .     .     .     ' " 

Article  8  of  the  treaty  of  Paris  is  to  this 
effect: 

"And  it  is  hereby  declared  that  the  relin- 
quishment or  cession,  as  the  case  may  be, 
to  which  the  preceding  paragraph  refers, 
cannot  in  any  re8|)ect  impair  the  property  or 
rights  which  by  law  belongs  to  the  peaceful 
possession  of  property  of  all  kinds,  of  prov- 
inces, municipalities,  public  or  private  es- 
tablishments, ecclesiastical  or  civic  bodies, 
or  any  other  associations  having  legal  ca- 
pacity to  acquire  and  ix)S8ess  property  in 
the  aforesaid  territories,  renounced  or  ceded, 
or  of  private  individuals,  of  whatsoever  na- 
tionality such  individuals  may  be." 
11]  *This  clause  is  manifestly  intended  to 
guard  the  property  of  the  church  against  in- 
tprference  with,  or  spoliation  by,  the  new 
master,  either  directly  or  through  his  local 
governmental  agents.  There  can  be  no  ques- 
tion that  the  ecclesiastical  body  referred  to, 
so  far  as  Porto  Rico  was  concerned,  could 
only  be  the  Roman  Catholic  Church  in  that 
island,  for  no  other  ecclesiastical  body  there 
existed. 

The  mortgage  law,  in  force  in  Porto  Rico 
both  before  the  cession  and  at  present,  pro- 
vided for  the  registration  generally  of  "title 
deeds  of  real  property  or  property  rights 
owned  or  administered  by  the  state  or  by 
civil  or  ecclesiastical  corporations,  subject 
to  the  provisions  of  laws  or  regulations." 
(Art.  2,  paragraph  6.) 

But  this  was  qualified  by  the  general  reg- 
ulations for  the  execution  of  the  mortgage 
law  (see  translation  of  general  regulations 
for  the  execution  of  the  mortgage  law  for 
Cuba,  Porto  Rico,  and  the  Philippines,  War 
Department,  1899),  which  provided: 

"Art.  26.  Exceptions  to  the  record  re- 
quired by  article  2  of  the  law  are — 

"First.  Property  which  belongs  exclusive- 
ly to  the  eminent  domain  of  the  state,  and 
which  is  for  the  use  of  all,  such  as  the  shores 
of  the  sea,  islands,  etc.,  etc.,  walls  of  cities 
and  parks,  ports  and  roadsteads,  and  any 
other  analogous  property  during  the  time 
they    are    in    common    and    general    use. 


'Second.  Public  temples,  dedicated  to  the 
Catholic  faith." 

Of  course,  the  temples  in  question  were 
not  subject  to  the  registration  law,  and  were 
recognized  as  a  peculiar  class  of  property, 
wholly  different  from  that  belonging  to  pri- 
vate individuals. 

Counsel  for  appellee  well  argues  that  the 
t%  Ii.  ed. 


Roman  Catholic  Church  has  been  recognized 
as  possessing  a  legal  personality  and  the 
capacity  to  take  and  acquire  property  since 
the  time  of  the  Emperor  Constantine.  And 
he  quotes  from  the  Code  of  Justinian  the  law 
of  Constantine  of  321  to  that  effect. 

The  strictest  prohibition  against  alien- 
ating the  property  of  •the  church  t'xi.sts  in [8 18] 
that  code,  and  it  provides  that  the  alienation 
of  church  pro|)erty  shall  not  take  place,  even 
with  the  assent  of  all  the  representatives 
of  the  church,  since  these  rights  "belong 
to  the  church,"  and  the  church  is  the 
mother  of  religion;  and  as  faith  is  perpet- 
ual, its  patrimony  must  be  preserved  in  its 
entirety  perpetually. 

In  his  History  of  Latin  Christianity  (vol. 
1,  p.  507),  Dean  Milman  says: 

-Ihe  Christian  Churches  succeeded  to  that 
sanctity  which  the  ancient  law  had  attrib- 
uted to  the  temples;  as  soon  as  they  were 
consecrated  they  became  public  property, 
and  could  not  be  alienated  to  any  other  use. 
The  ground  itself  was  hallowed,  and  re- 
mained so  even  after  the  temple  had  been 
destroyed.  This  was  an  axiom  of  the  hea- 
then Papinian.  Gifts  to  temples  were  alike 
inalienable,  nor  could  they  be  pledged;  the 
exception  in  the  Justinian  code  betrays  at 
once  the  decline  of  the  Roman  power,  and 
the  silent  progress  of  Christian  humanity. 
They  could  be  sold  or  pledged  for  the  re- 
demption of  captives, — a  purpose  which  the 
old  Roman  law  would  have  disdained  to  con- 
template." 

And  Milman  also  points  out  that  in  the 
barbarian  codes  most  sweeping  provisions 
are  found,  recognizing  the  right  of  the 
church  to  acquire  property,  and  its  inalien- 
ability when  acquired.  Church  property 
everywhere  remained  untouched  by  the  rude 
hands  of  invading  barbarians.  Trespass  up- 
on or  interference  with  such  property  was 
severely  punished,  and  gradually  it  became 
exempted  from  taxation. 

The  historic  continuity  of  the  juristic 
conception,  exemplified  by  the  civil  law,  is 
mantained  by  the  Partidas,  the  fundamen- 
tal code  of  ancient  Spanish  law,  whose  pro- 
visions show  that  whoever  built  a  church 
was  required  to  provide  it  with  an  ade- 
quate perpetual  endowment  as  well  as  a 
site,  and  refute  any  idea  of  a  retention  of 
ownership  by  the  donor  of  the  land  or  the 
contributors  to  the  building. 

In  law  1,  title  11,  part  1,  it  is  stated: 

"...  And,  in  addition,  the  churches 
have  other  privileges;  *that  as  to  the  estates [8 18] 
which  have  been  given  or  sold  or  left  to 
them  lawfully  by  will,  even  if  they  have  not 
received  possession  of  them,  they  get  the 
title  and  right  which  has  been  given  or  sold 
or  left  to  them,  so  that  they  can  demand 
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them  for  their  own  against  whomsoever  may 
hold   thrm.'' 

In  hiw  1,  title  14.  part  1,  we  find  a  genor 
a1    f)rf)hihition    against     the    alienation     of 
chureh    property,    certain    exceptions   being 
eniinieratrd. 

While  law  '2  provides  that,  when  aliena- 
tion is  peniiittcd.  it  shall  be  nmde  only  by 
the  prelates  with  the  authorization  of  their 
chapters;  that  lands  shall  be  sold  onl}'  in 
default  of  siiMieient  jiersoiialty  to  meet  the 
nnpiirenients  of  the  ease,  and  that  lands 
given  by  th<*  Kniperor  or  the  King  shall 
never  be  alienated. 

'J'hen  law  (»,  title  29,  part  3.  the  law  gov- 
erning preserijition,  provided  that  **a  con- 
sperated,  or  holy,  or  religious  thing  cannot 
be  acquired  by  lapse  of  time." 

Again,  law  26,  title  29,  part  3,  provided 
that  lands  belonging  lo  the  ehureh  (but  ap- 
parently, not  actually,  consecrated)  cannot 
be  acquired  by  prescription  in  less  than  forty 
years;  that  destructible  personal  eflfects  can 
be  acquired  by  prescription  in  three  years; 
and  then:  "IJut  the  others,  which  belong  to 
the  Cv'hurch  of  Home  exclusively,  cannot  be 
actpiired  by  anyone  in  less  than  one  hundred 
years," 

This  was  in  substance  the  law  of  Spain 
and  the  rest  of  Europe  throughout  the  mid- 
dle ages,  certain  modifications  being  made 
in  the  way  of  prohibitions  limiting  the  right 
to  give  to  the  church,  v^hich  in  no  way  af- 
fected the  juristic  personality  of  the  church, 
or  its  general  right  to  hold  and  acquire  prop- 
erty in  its  corporate  capacity. 

As  to  England,  the  concept  of  the  chureh 
as  a  corporation  was  worked  out  by  the  Eng- 
lish canonists  and  fully  recognized  by  the 
ordinary  law  courts  before  the  end  of  the 
fourteenth  century;  and  Pollock  and  Mait- 
land  show  that  the  English  ecclesiastical 
law  was  ])ractically  similar  to  that  of  con- 
tinental Europe  in  its  recognition  of  the 
property  rights  of  the  church. 
[Si4]  *In  this  country  it  was  held  in  Terrett  v. 
Taylor  (1815)  9  Cranch,  43.  3  L.  ed.  650, 
that  the  legislature  of  Virginia  could  not 
authorize  any  persons  to  take  land  formerly 
granted  to  the  Church  of  England.  Mr. 
Justice  Story,  speaking  for  the  court,  says 
(p.  49): 

"Be,  however,  the  general  authority  of  the 
legislature  as  to  the  subject  of  religion  as 
it  may,  it  will  require  other  arguments  to 
establish  the  position  that,  at  the  Revolu- 
tion, all  the  public  property  acquired  by  the 
Episcopal  churches,  under  the  sanction  of 
the  laws,  became  the  property  of  the  state. 
Had  the  property  thus  acquired  been  origi- 
nally granted  by  the  state  or  the  King,  there 
miglit  have  been  some  color  (and  it  would 
have  been  but  a  color)  for  such  an  extraor- 
dinary pretension.  But  the  property  was, 
JO70 


in  fact  and  in  law,  generally  purchased  by 
the  parishioners  or  acquired  by  the  bene- 
factions of  pious  donors.  The  title  thereto 
was  indefoasibly  vested  in  the  churches,  or, 
rather,  in  their  legal  agents.  It  was  not  in 
the  power  of  the  Crown  to  seize  or  assume 
it;  nor  of  the  Parliament  itself  to  destroy 
the  grants,  unless  by  the  exercise  of  a  power 
the  most  arbitrary,  oppressive,  and  unjust, 
and  endured  onlv  because  it  could  not  be  re- 
sisted.  .  .  .  Nor  are  we  able  to  percei\e 
anv  sound  reason  whv  the  church  lands  es 
cheated  or  devolved  uj>on  the  state  by  the 
Kevolution  any  more  than  the  property  of 
any  other  corporation  created  by  the  royal 
bountv   or   established   bv   the    legislature." 

This  court  further  lieM  that  it  made  no 
dilferencp  whether  the  church  was  a  volun- 
tary society  or  clothed  with  corporate  pow- 
ers; and  the  locil  authorities  were  re- 
strained from  interfering  with  the  church 
property  or  claiming  title  thereto. 

It  is  the  settled  law  of  this  court  that  a 
dedication  to  a  ])ublic  or  charitable  use  may 
exist,  even  where  there  is  no  sitecifie  cor- 
porate entity  to  take  as  grantee.  Werlein 
V.  New  Orleans.  177  V.  S.  390.  401.  44  L. 
•ed.  817,  822,  20  Sup.  Ct.  Rep.  682:  and  .sec 
Heatty  v.  Kurtz  2  Pet.  566,  7  L.  ed.  521. 

The  Spanish  law  as  to  the  juristic  capac- 
ity of  the  church  at  the  time  of  the  cession 
merely  followed  the  principles  of  the  Roman 
law,  which  have  had  such  universal  accept- 
ance, both  *in  the  law  of  continental  Euro|H'[Jtl) 
and  in  the  common  law  of  England. 

Roman  Catholicism  has  been  the  official 
religion  of  Spain  since  time  of  the  Visigoths. 
As  far  as  the  church  in  Spanish-America 
was  concerned,  the  King  of  Spain  was  su- 
preme patron.     See  Alcubilla,  vol.  8,  p.  602. 

The  laws  enacted  in  Spain  for  the  govern- 
ment of  the  Indies,  and  promulgated  at  dif- 
ferent periods,  were  compiled  by  order  of 
Philip  IV.  in  1661,  in  the  "Recopilacion* 
of  the  Laws  of  the  Indies,  of  which  a  subse- 
quent edition  was  published.  This  is  the 
only  authentic  colh.tion  of  the  ordinances 
and  decrees  governing  Spanish-America  pri- 
or to  the  year  1800.  Alcubilla,  vol.  9,  p. 
930. 

Under  the  bulls  of  Julius  II.  and  Al<»-:an- 
der  XI.  there  were  conceded  to  the  Spanish 
Crown  all  the  tithes  of  the  Indies,  under 
the  condition  of  endowing  the  church  and 
l)roviding  the  priests  with  proper  support. 
The  church  in  Spanish-America,  through  his 
royal  patronage,  came  into  possession  of  con- 
siderable properties.  The  right  of  the 
church  to  own.  maintain,  and  hold  such 
)roperties  was  unquestioned,  and  the  church 
continued  in  undisputed  possession  thereof. 

In  the  year  1820  the  Spanish  revolution- 
ary government  passed  certain  confiscatorj 
laws  as  to  monasteries  and  other  ecclesias- 
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tical  foundations,  but  even  these  revolu- 
tionary enactments  left  the  actual  temples 
undisturbed. 

There  was  further  legislation  to  the 
same  effect  in  18.S5.  and  again  in 
1837;  but  this  It'gislation  does  not  ap- 
pear to  have  ever  been  extended  to  the 
colonies,  although  it  was  wrongfully  but 
ellertually  applied  there  by  the  seizure  of 
church  properti«'s,  afterwards  agreed  to  be 
restored  by  the  cotironlatft  of  1S51  and  1S50. 
After  more  than  twenty- five  years  of  inter- 
mittent conllict  between  church  .and  state, 
the  Spanish  government  and  tlie  pajiaey  con- 
cluded the  concordat  of  March  1(>.  18."51. 
which  had  in  Spain  the  f<ircc  <»f  law.  an<l 
which  was  promulgated  in  the  insular  pos- 
sessions. Alculiilla.  \«d.  .'}.  p.  04,  Diceion- 
ario  de  la  Administraciftn  K^ipafinla. 
16]  *By  the  first  article  of  this  conrorrlat  it  U 
pro\ idcd : 

"That  the  Catholic  apostolic  religion,  to 
the  exclusion  of  any  other  religitm  what- 
ever, shall  continue  to  be  the  sole  religion 
of  the  Spanish  nation,  and  will  always  be 
preserved  in  the  domains  of  His  Catholic 
Alajesty,  with  all  the  rights  and  privileges 
which  it  ought  to  enjoy,  acconling  to  the 
law  of  (jod  and  the  provisions  of  its  sacred 
canons." 

Article  11  of  the  Spanish  Constitution  of 
1870  is  to  the  same  effect.  Alcubilla,  vol.  3. 
p.  357. 

There  arc  numerous  provisions  in  the  con- 
cordat fixing  the  amounts  to  be  paid  by  the 
slate  for  the  support  of  the  church  and  for 
the  settlement  of  other  causes  of  difTiv-ulty 
between  the  Crown  and  the  Roman  See.  ami 
art.  41  specifically  recognizes  the  church's 
"right  of  profHTty  in  everything  it  now  jios- 
sesses  or  may  hereafter  aecpiire.'*  Ahu- 
billa,  vol.  3,  p!  101). 

In  1850.  as  a  further  guarantv  of  the 
property  rights  of  tiie  church,  an  additional 
concordat  was  made  l)etwecn  the  Spanish 
Crown  and  the  Roman  See.  The  first  article 
of  this,  reciting  the  unfortunate  events  by 
reason  of  which  ecclesiastical  pro])crties 
have  been  wrongfully  taken,  obligates  the 
Spanish  Crown  not  to  sell  or  alienate  any 
of  these  properties  without  the  permission 
of  the  Holy  See. 

The  third  article  reads  as  follows: 

"Art.  3.  Especially  the  government  of  His 
Majesty  again  formally  recognizees  the  full 
and  free  right  of  the  church  to  acipiire,  re- 
tain, and  enjoy  in  full  property  right,  and 
without  limitation  or  reserve,  all  kinds  of 
property  and  values,  renouncing  in  conse- 
quence by  this  treaty  any  disposition  con- 
trary' hereto  and  particularly  those  which 
may  be  contained  in  the  law  of  May  1st, 
1855.  The  properties  which,  in  virtue  of 
this  right,  the  church  may  acquire  and  pos- 
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sess  in  future,  are  not  to  be  considered  as 
part  of  tlu'  donation  which  is  assigned  to  it 
bv  the  roiirordfU." 

* 

TIh'  diHieullit.s  between  church  and  state 
incid.-nt  to  the  revolutionary  movement  were 
thus  adjusted:  but  in  1S(;8.  during  the  rr- 
f/inic  of  the  ))rovisioiinl  ;:overnment,  there 
were  *certaiii  decrees  closing  all  e:unrntual[S17] 
establishments,  etc..  but  the  relations  be- 
tween the  eliureli  and  the  goveriimriit  were 
linallv  restore<l  bv  Kin;:  Alfonso  \||.,  who, 
in  January.  1S7.'»  issu<*d  a  deeri«e.  returning 
to  the  ehureli  all  the  property  lielojiLfini;  to 
the  clergy  which  was  still  in  the  hands  of 
the  goverimirnt. 

Xone  of  thc'se  r<'\olutionarv  deere«»s  di<- 
turbed  actual  chureh  ediliees.  but  wen*  <li- 
reeted  almoht  wholly  against  e«»nventual 
properti's.  Iielonuiiig  to  the  various  enngre- 
jUation^  or  monasiie  orders.  The  attacks 
wer«*  (lire<'t<M|  against  th:*  properly  of  the 
re^fular  clei'-^v.  and  not  that  of  the  seen- 
lars. 

I mier  tlu"  civil  law  of  Spain,  tin-  e»dlec- 
tion  of  tithes  ;ind  first  fruits  of  land  and 
steck  was  ol)li«'aiorv.  First,  thev  wen*  col- 
h'eted  bv  the  church,  but  lat<*r  eolle<'ted  bv 
tlii'  government  and  turui'd  over  to  the 
church.  The  lew  of  such  tithes  linallv  dis- 
a]>p(»ared  under  the  rnnvordnt,  be»'ause  the 
U'oxernmenl    paid  all  ex|MM)s<*s  of  worship. 

in  Heport  N'o.  '2077,  Senate  |)ne.  .'►Tth  Con- 
gn'ss.  'iil  Session,  the  subjrK't  was  discussed, 
and.  in  accordance  with  the  terins  of  the 
runrordal .  down  to  ihe  occupation  of  Poito 
Hico  by  the  American  troops  in  .\ugn<t. 
ISOS.  amounts  were  r«'gularly  apj»roprialed 
by  the  Spanish  government  for  the  expenses 
of  worship  in  Spain.  Cuba.  Porto  Rico,  and 
the  Philippines. 

At  the  date  of  the  American  military 
occupation  neither  the  state  nor  the  mu- 
nicipalities, directly  or  indirectly,  disputetl 
or  questioneil  the  legitimate  ownership  and 
posses«.ion  by  the  church  of  the  property  <»<•- 
cupicd  by  h«*r.  including  temples.  ]taroehial 
houses,  seminaries.  an«l  eeclesia>lical  build- 
iny-s  of  everv  description.  It  is  onlv  sinee 
the  occupation  that  some  of  the  ayunt:unien- 
tos  have  evinced  a  desire  to  deprive  the 
church  of  her  temples,  under  the  ])retext 
that  they  were  built  with  municipal  funds. 

At  the  time  of  the  American  occupation 
the  Catlu»lic  Church  was  the  only  chureh  in 
the  island.  In  1000.  Covernor  Allen,  in  the 
first  annual  report,  said: 

-Out  of  the  053.243  inhabitants  of  Porto 
Rico,  there  are  nearly  950,000  Catholics,  and 
there  is  a  Catholic  chuich  in  •every  tow-n[S18] 
and  village,  and,  in  the  larger  towns  and 
cities,  several;  in  the  city  of  San  Juan  there 
are  eight,  including  the  cathedral.  Nearly 
all  these  are  well-built  structures,  occupy- 
ing central  locations,  and  are  ornaments  to 

1077 


aiS-321 


Supreme  Couit  of  the  United  States. 


Oct.  Tom, 


the  towns  where  situated.  There  are  many 
parochial  schools  and  other  church  institu- 
tions, belonging  to  the  Catholics.  .  .  . 
\one  of  the  public  money  is  now  used  in 
the  salaries  of  clerpj-men  or  otherwise  in 
the  support  of  reli;rion.  All  such  expenses 
are  defrayed,  as  in  the  United  States,  by  vol- 
untary contribution  of  the  congrejration  and 
friends  on  the  continent.  The  controversies 
formerly  existing  between  the  municif»al  and 
the  cliurch  authorities  concernin*^  the  own- 
ership of  church  property  have  not  yet  been 
settled." 

This  was  the  status  at  the  moment  of  the 
annexation,  and,  by  reason  of  the  treaty, 
as  well  as  under  the  rules  of  international 
law  i»revailing  amon;^  civilizinl  nations,  tliis 
pro|K*rty  is  inviolable. 

The  corporate  existence  of  the  Roman 
Catholic  Clnirch.  as  well  as  the  |»osition  oc- 
cupi<'d  by  the  pa]»afv.  have  always  been  rec- 
ognized by  the  government  of  the  United 
Ftates. 

At  one  time  the  Unite<l  States  maintained 
diplomatic  relations  witli  the  papal  states, 
which  continued  up  to  the  time  of  the  loss 
of  the  temporal  power  of  the  pa|)acy.  1 
Moore*«  Dig.  of  International  Law,  pp.  130, 
131. 

The  Holy  See  still  occupies  a  recoji^nized 
I>osition  in  international  law,  of  which  the 
courts  must  take  judicial  notice. 

"The  Pope,  though  deprived  of  the  ter- 
ritorial dominion  which  he  formerly  enjoyed, 
holds,  as  sovereign  pontiff  and  head  of  the 
Kriman  Catholic  Church,  an  exceptional  po- 
sition. Though,  in  default  of  territory,  he  is 
not  a  temporal  sovereign,  he  is  in  many  re- 
spects treated  as  such.  He  has  the  right 
of  active  and  passive  legation,  and  his  en- 
voys of  the  first  class,  his  apostolic  nuncios, 
are  specially  privileged.  Nevertheless,  he 
does  not  make  war,  and  the  conventions 
which  he  concludes  with  states  are  not 
called  treaties,  but  concordats.  His  rela- 
tions with  the  Kingdom  of  Italy  are  gov- 
I119]erned,  unilaterally,  by  'the  Italian  law  of 
May  13,  1871,  called  'the  law  of  guaran- 
tees,* against  which  Pius  IX.  and  I>eo  XIII. 
have  not  ceased  to  protest."  1  Moore's  Dig. 
of  International  Law,  p.  39. 

After  the  cession  of  Louisiana  by  France 
to  the  United  States  certain  questions  came 
up  aa  to  the  title  to  lands  granted  by  the 
King  of  Spain  to  the  Roman  Catholic 
Church.  The  opinion  of  Attorney  General 
Wirt  having  been  asked  thereon,  he  wrote 
as  follows,  1  Ops.  Atty.  Gen.  563: 

"There  can  be  no  doubt  of  the  power  of 
the  King  of  Spain  to  grant  lands  in  Florida 
while  the  province  was  his,  nor  of  the  ca- 
pacity of  the  Roman  Catholic  Church  to  take 
by  grant.  Our  treaty  with  Spain  recog- 
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nizes  and  ratifies  all  such  grants  made  prior 
to  a  certain  day."" 

The  proposition,  therefore,  that  the  church 
had  no  corporate  or  jural  personality,  seems 
to  be  C4:»nipletely  answered  by  an  examina- 
tion of  the  law  and  history  of  the  Roman 
Km  I  ire,  of  Spain,  and  of  Porto  Rico  down 
to  the  time  of  the  cession,  and  by  the  recog- 
nition accorded  to  it  as  an  ecclesiastical 
bodv  bv  the  treatv  of  Paris  and  bv  the  U\v 
of  nations. 

Appellant  claims  that  there  were  some 
laws  of  Porto  Rico  which  should  have  been 
complied  with  before  the  Roman  Catholic 
cliurch  could  have  any  corporate  existence  or 
rijrht  to  sue.  It  mav  be  assumed  that  he  re- 
fers  to  the  various  laws  of  Porto  Rico  re- 
lating to  the  formation  and  regulation  of 
business  corporations.  But  it  is  plain  that 
none  of  these  laws  have  any  application  to 
the  church  and  never  were  so  intended. 

If  the  people  of  Porto  Rico  had  passed 
some  law  by  which  the  manner  of  holdin* 
properties  by  ecclesiastical  bodies  through 
trustees  or  otherwise,  or  the  metln»l  in 
which  such  body  should  be  represcnttnl  be- 
fore the  courts,  were  prescribed,  a  different 
(picstion  would  arise.  But  there  was  no 
such  law,  and  by  the  Spanish  law,  from  the 
earliest  moment  of  the  settlement  of  the 
island  to  the  present  time,  the  cor|)orate  ex- 
istence of  the  Catholic  Church  has  lieen 
recognize<l.  As  couns»»l  for  the  appellee 
says:  **At  the  very  least,  and  even  assum- 
ing that  for  centuries  the  church  had  not 
been  recognized  as  a  body  of  equal  •impur  (JS#1 
tance  with  the  state  in  Porto  Ric«».  but  that 
it  was  a  merely  dc  facto  organization  or  as- 
sociation holding  property,  it  would  never 
theless  have  suflicient  standing  to  main- 
tain this  suit.'* 

There  is  no  pretense  in  the  corporation 
law  of  regulating  the  manner  in  which  the 
Roman  Catholic  Church  or  any  other  reli- 
gious corporation  or  body  shall  hold  its 
property.  No  question  of  conformity  to  any 
law  of  aocietca  cultuellca  or  of  "aHst>cia- 
tions"  or  religious  societies  can  here  arise, 
since  there  are  no  statutes  relating  to  any 
such  genus  of  legal  or  artifical  persons. 

The  general  law  as  to  corporations  ii 
found  in  titles  1  and  2  of  the  Civil  Code 
now  in  force.  We  give  in  the  margin  $1 
27,  29,  30,  and  part  of  $  65.t 

•Domestic  corporation  law  is  equally  inap  [SSlJ 


+Sec.  27!  The  following  are  artificial  per- 
sons : 

(1)  Corporations,  associations,  and  insti- 
tutions of  public  interest,  having  artificial 
personality  recognized  by  law. 

The  personality  of  such  bodies  shall  com- 
mence from  the  moment  of  their  establish- 
ment in  accordance  with  law. 

(2)  Private   associations,    whether   civil, 
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plicablc.  Its  terms  are  found  in  the  Civil  !  the  property  and  in  t]ie  pcracclul  possession 
Code,  title  2,  chap.  1,  and  have  reference  of  the  Roman  Catholic  Church, 
solely  to  business  or  commercial  corpora-  '  In  the  Pnilippiues,  the  supreme  court  of 
tions.  No  religious,  eleemosynary,  or  char-  the  islands  has  recently  treated  these  ques- 
itable  corporation  can  fall  within  its  pur-  tions  in  an  interesting  and  satisfactory 
view.  Stock,  stockholders,  capital,  surplus,  j  opinion.  Barlin  v.  Ramirez,  7  Philippine, 
offic-er«.  directors,  the  doing  of  business —  ;  41.  The  suggestion,  *made  there  as  liere,[SSS] 
are  the  basic  elements  of  this  statute.  '  that  the  church  was  not  a  legal  person,  en- 

The  })ropcrties  of  the  church  in  Cuba  and  titled  to  maintain  its  property  rights  in  the 
the  Philippines  at  the  time  of  the  ratiflca-  courts,  the  supreme  court  answered  by  say- 
tion  of  the  treaty  were  far  more  considera-  ing  that  it  did  not  require  serious  consider- 
ble  than  those  in  Porto  Rico.  And  the  con-  ation  when  "made  with  reference  to  an  in- 
troversics  or  questions  arising  as  to  those  stitution  which  antedates,  by  almost  a  thou- 
pro|)erties  have  been  quite  generally  adjust-  sand  years,  any  other  personality  in  Eu- 
cd  in  I>oth  Cuba  and  the  Philippines,  partly     rope.'' 

with,  and  partly  without,  recourse  to  the  It  is  urged  that  the  complaint  does  not 
courts.  In  Cuba  a  commission  was  appoint-  state  facts  sufficient  to  constitute  any  cause 
ed  to  consider  the  whole  question,  and  its  of  action,  and  that  it  admits  that  the  prop- 
report  contains  much  interesting  and  perti-  erty  in  question  wa-s  constructed  oht  of 
nent  information.  It  begins  with  the  funda-  funds  of  the  municipality  of  Ponce?,  Porto 
mental  proposition  that:  **The  church,  as  Rico.  This  contention  has  been  sufficiently 
a  juridical  person,  has  held  and  holds  the  '<  answered.  Counsel  for  appellee  rightly  says 
ri.iriit    to   ac(iuire,    possess,   or    transfer   all    that — 

kinds  of  j!roj)erties.  The  church  has  never  "Whether  the  property  originally  came 
boon  denied  this  right  in  Spain;  rather,  on  from  the  Crown  or  the  local  government  is 
tlio  contrary,  in  all  the  provisions  covering  immaterial,  since  it  had  been  for  centuries 
these  matters  this  right  has  been  recognized  recognized  as  the  projierty  of  the  church, 
in  the  church."  Sen.  Rep.  2977,  57th  Cong.  Because  the  Spanish  Crown  or  one  of  its 
2d  Sess.  p.  12.  municipal  agencies  chose  to  donate  churches 

On  this  admitted  basis. was  concluded  a  some  years  or  centuries  ago,  it  scarcely  fol- 
satisfactory  adjustment  of  the  difficult  prob-  lows  that  it  can  now  be  claimed  that  the 
loin  incident  to  the  transfer  of  sovereijrnty  ;  gift  is  revocable,  and  that  the  municipality 
from  a  regime  of  union  of  church  and  state  may  now  expropriate  the  church  and  con- 
to  the  American  system  of  complete  separa-  vert  the  property  to  any  purpose  it  may  de- 
tion.  ;  sire." 

Even  greater  difficulties  were  settled  in  In  his  statement  to  His  Holiness,  the 
the  Philippines,  and  the  American  govern-  Pope,  when  on  special  mission,  Mr.  Taft,  the 
ment  never  suggested  that  the  church  was  then  governor  general  of  the  Philippines, 
without  juristic  capacity  to  possess  or  pro-  said,  in  referring  to  those  islands: 
tect  property  rights.  The  suggestion  that  "The  transfer  of  sovereignty  and  all  gov- 
it  did  not  possess  a  license  from  the  local  ernmental  property  rights  and  interests  from 
authorities  "to  do  business"  was  never  put  j  the  Crown  of  Spain  to  the  United  States  in 
forward.  |  the    Philippine    Islands,    contained    in    the 

Whether  these  ecclesiastical  properties  '  treaty  of  Paris,  was  a  transfer  from  a  gov- 
originally  came  from  the  state  or  any  sub-  :  ernment  between  which  and  the  Church  of 
division  th.ereof,  they  were  donated  to.  at  Rome  there  had  boon  in  those  islands  the 
once  became,  and  have  ever  since  remained,    closest  association  in  property,  religion,  and 


commercial,  or  industrial,  to  which  the  law 
grants  legal  personality. 

Sec.  29.  The  civil  status  of  corporations 
shall  be  governed  by  the  laws  which  create 
or  recognize  them ;  that  of  associations  by 
their  by-laws;  and  that  of  institutions  by 
the  rules  of  their  establishment,  duly  ap- 
proved by  administrative  action,  when  such 
requisites  be  necessary. 

Sec.  30.  Artificial  persons  may  acquire 
and  possess  property  of  all  kinds  and  also 
contract  obligations  and  institute  civil  and 
criminal  actions  in  accordance  with  the  laws 
and  regulation  of  their  establishment. 

Sec.  65.  All  corporations  or  joint  stock 
companies,  organized  under  the  laws  of 
any  state,  or  of  the  United  States,  or  of  any 
foreign  government,  shall,  before  doing  busi- 
52  Ij.  ed. 


ness  within  this  island,  file  in  the  office  of 
the  secretary  a  duly  authenticated  copy  of 
their  charters  or  articles  of  incorporation, 
and  also  a  statement  verified  by  the  oatli 
of  the  president  and  secretary  of  said  cor- 
poration, and  attested  by  the  majority  of 
its  board  of  directors,  showing — 

(1)  The  nanie  of  such  corporation  and 
the  location  of  its  principal  office  or  place  of 
business,  without  this  island;  and,  if  it  is 
to  have  any  place  of  business  or  principal 
office  within  this  island,  the  location  there- 
of. 

(2)  The  amount  of  its  capital  stock. 

(3)  The  amount  of  its  capital  stock  actu- 
ally paid  in,  in  money. 

(4)  The  amount  of  its  capital  stock  paid 
in,  in  any  other  way,  and  in  what,  etc. 
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politics,  to  a  ♦joverniiiont  which,  by  the  law 
of  its  l»oin;,^  is  absolutely  prevented  from 
having  such  associations  with  any  church. 
To  make  the  tran^^fer  effectual,  and,  at  the 
same  time,  ju<t,  it  is  obvious  that  the  pro|x»r 
line  of  division  must  Im?  drawn  lietween  what 
were  really  civil  property  interests  of  th? 
Crown  of  Spain  and  what  were  reliijious 
trusts  of  the  Catholic  Church;  and  that  all  \ 
union  of  civil  and  clerical  a«;encies  for  per- 
f<uinunce  of  j>olitical  functions  must  end."  : 
Heport  of  the  Sicrt-tary  of  War,  1902.  p.  237.  ' 
[323]  *In  Church  of  Jesus  Christ  of  L.  I).  S.  v. 
Cnited  States,  130  C.  S.  I,  53,  34  L.  ed. 
478,  494,  10  Sup.  Ct.  Rep.  792,  SOG,  Mr. 
.Justice  Bradley  said: 

"By  the  Spanish  law,  whatever  was  given  j 
to  the  service  of  CJod  became  incapable  of  i 
private  ownership,  beinj^  held  by  the  cler<?y  ' 
as    ;;uar(iian.s    or     trustees;  .     .     when  ] 

property  was  jjiven  for  a  parlieulai*  object,  ; 
as  a  church,  a  hospital,  a  convent   or  a  com-  j 
munity.    etc.,    and     the     object     failed,     the 
property  did  not  revert  to  the  donor,  or  his 
heirs,  but  devolved  to  the  Crown,  the  church, 
or  ollwr  convent  or  eoninuinity,*'  etc. 

All  the  public  funds  employed  in  church 
buildings  and  other  property  were  appropri- 
ated f(»r  that  purpose  without  any  reserva- 
tion or  restriction  whatever,  lieing  approved 
according  to  law  by  tlie  representatives  of 
the  nation  in  the  Cortes,  or  by  those  of  the 
towns  in  the  common  councils.  Therefore 
the  application  of  funds  thus  appropriated 
and  v«ite<l  bv  the  Icgitinuite  mandataries  of 
the  nation  or  of  the  municipalities  consti- 
tuted, from  the  standpoint  of  law  and  jus- 
tice, a  perfect,  irrevocable  gift. 

Certain  objections  in  the  nature  of  mat- 
ters of  procedure  made  by  appellant  we  do  ' 
not  think  we  need  consider.     They  may  be  ' 
classified  as  follows:  j 

(1)  Misjoinder  of  causes  of  action:  (2) 
insulliciency  and  irregularity  of  form:  (3) 
bar  of  statute  of  limitations:  and  (4)  lack 
of  authoritv  to  bring  suit  in  name  of  the 
church. 

We  do  not  regard  either  of  the-se  as  pos- 
sessing suflicient  merit  to  recpiire  discus- 
sion. 

We  accept  th5  conclusions  of  appellee*s 
counsel  as  thus  summarized: 

"First.  The  legislative  assembly  of  Porto 
Rico  had  the  power  to  confer  jurisdiction 
on  the  supreme  court  of  the  island  of  this 
special  class  of  controversies.  Such  legisla- 
tion was  not  contrary  to  the  Constitution, 
and  was  in  conformity  with  the  power  con- 
ferred by  Congress  upon  the  legislative  as- 
sembly to  regulate  the  jurisdiction  of  the 
courts. 

"Second.  The  Roman  Catholic  Church  has 
been  recognized  as  possessing  legal  person- 
[824]ality  by  the  treaty  of  Paris,  and  its  *  proper- ' 
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ty  rights  solemnly  .safeguarded.  In  so  doing 
the  treaty  has  merely  followed  the  recog- 
nized rule  of  international  law  which  would 
have  protected  the  property  of  the  church 
in  Porto  Rico  subsequent  to  the  cession. 
This  juristic  personality  and  the  church's 
ownership  of  projMTty  had  been  recognized 
in  the  most  formal  way  by  the  conconlats 
l)etween  Spain  and  the  papacy,  and  by  tlio 
S|)anish  law.s  from  the  beginning  of  s<»tlh'- 
ments  in  the  Indies.  Such  recognition  ha> 
also  been  acc<irded  the  church  by  all  systems 
of  Kurop<»an  law  from  the  fourth  century 
of  the  Christian  era. 

'*Third.  The  fact  that  the  municipality 
mav  have  furnished  some  of  the  funds  for 
building  or  repairing  the  churches  camnnt 
aflfect  the  title  of  the  Roman  Catholic 
Church,  to  whom  such  funds  were  thus  ir- 
revocably donated,  and  bv  whom  these  teni- 
pies  were  erected  and  dedicated  to  religious 
uses." 

Decree  aflirmed. 


DELMAR   JOCKEY    CLUB,   Plff.   in   Err., 

V. 

ST.\TE   OF   ]^IISSOURT    ON   THE    REIA 
TfOX  OF  THE  ATTORNEY  GENERAL. 

(See  S.  C.  Reporter's  ed.  324-335.) 

Error  tc  state  cciiirt  —  frlvolousnes.<5  of 
Fecferal  quesHons. 

Contentions  that  immunities  secureil  hv 
U.  S.  Const.,  14th  Amend.,  are  violat«  d  hy 
a  decision  of  a  state  court,  that  forfeiture 
of  a  corporate  franchise  may  be  drclareil 
for  uonuser,  and  by  its  ruling,  following  its 
conception  of  the  rules  of  pleading,  that 
the  charges  of  nonuser  contained  in  an  in 
formation  in  the  nature  of  quo  warrant" 
stand  as  confessed  under  the  pleadings.  s(» 
as  to  sustain  a  motion  for  final  judgment  of 
ouster,  are  too  frivolous  to  serve  as  the 
basis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court. 

[No.  219.] 

Argued  April  29,  30. 1908.     Decided  June  1, 

1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
in  an  action  in  the  nature  of  quo  warranto, 
ousting  a  corporation  of  all  its  franchises 
and  charter  rights,  forfeiting  the  same  U) 
the  state,  and  dissolving  the  cor^ioration. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  200  Mo.  34,  92  S.  W. 
185,  98  S.  W.  539. 

Note. — On  the  necessity  of  color  of  merit 
in  Federal  question  to  sustain  writ  of  error 
to  state  court — boo  note  to  Offield  t.  N^w 
York,  N.  H.  ft  U.  R.  Go.  61  L.  ed.  U.  8.  23L 

aio  u.  6. 
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Statoniont  bv  Mr.  Justice  White: 

The  ]ilaintirr  in  terror  was  or;»ani/ed  as  a 
corpora t ion  under  tlic  laws  of  tlie  state  of 
Missouri  on  Jannarv  IS.  1901,  for  the  fol- 
lowinir  purjoM's.  slatctl  in  its  articles  of 
association : 

*'The  pur]:os:>s  fur  which  thi^^  corporation 
is  formed  arc  t<>  ciicouratrc  and  jiroinotc  a»»- 
riculturc  and  the  improvement  of  stock, 
]>arlicularly  ruiininir.  trottinjr,  and  pacin;» 
liorscs.  by  jjiviii;,'  exhibitions  of  a«rricultural 
])rfMluc<s  and  cNhibilicms  of  contests  of  speed 
and  races  bet  wen  horses,  for  premiums 
purses,  and  other  awards  and  otherwise; 
to  establisli  and  maintain  suitable  fair 
grounds  and  a  race  track  in  the  city  and 
county  of  St.  l.ouis.  with  in»cessarv  build- 
in*rs,  erections,  and  imprnvtMiicnls,  and  to 
pive  or  conduct  on  said  ^^rounds  and  ra  :e 
track  public  exliibitions  of  airricultural 
products  and  stock,  and  of  spc<'d  or  races 
between  horses,  for  premiums.  purs(>s.  or 
other  awards,  made  up  from  fees  or  otlur 
wise,  and  to  charge  the  public  for  admis- 
sion thereto  and  to  said  yrounds  and  lra<'k: 
to  en^iapc  in  pool  sellinir,  Imok  makini:.  and 
rejfisterinj?  bets  on  exhibit  ion  of  speed  or 
races  at  the  said  race  track  and  premises. 
as  provided  by  law.  and  to  let  the  ri'jlit  to 
others  to  do  the  same;  1o  conduct  restau 
rants,  cafrs,  and  other  stainls  f<ir  th;*  sale 
of  food  and  other  refreshments  to  persons  on 
saiil  premises:  and  to  do  an<l  perform  all 
other  acts  necessary  for  fully  acconijdishin<» 
the  purposes  hereinbefore  specitieally  enu- 
merated." 

In  1!H).>  the  attorney  jren»'ral  of  .''i-tsouri 
cr  n/Jirio,  liled  in  the  supreme  court  oi  the 
stat<*  of  Missouri  an  inf»»rmatiou,  in  the 
nature  of  quo  warranto.  sr;kinj»  to  annul 
the  charier  of  the  conipiny  and  forfeit  all  of 
its  franehis<'>  and  property,  for  tin*  folh)w- 
iuiT  allejr,.,!  acts  of  abuM*  and  nonus«»  of  its 
corporate  pow<'rs  and  franchises:  First,  en- 
gaginj^  in  book  makin;.',  po»d  sell  in;;,  and  the 
lerrist ration  of  bets  upon  horse  races,  from 
the  date  of  its  incorporation  up  to  June  10, 
1905;  second,  during;  the  same  period  sell- 
26]ingpools  and  accept in«;  and  registi  ring  *bet<* 
fnnu  minors  ujmn  the  result  of  horse  rac?s 
run  on  the  track  of  the  corporation;  third, 
engaging  in  book  making,  ]>ool  selling,  and 
the  registration  of  bets  \if)on  horse  races 
after  June  Hi,  1905,  in  violation  of  an  act 
of  the  legislature  of  Missouri  approved 
March  21,  1905;  and  fourth,  failure  to  give 
any  exhibition  of  agricultural  products,  or 
to  give  an}'  exhibition  of  speed  in  races  be- 
tween horses  for  the  purposes  of  improving 
the  stock  of  trotting  and  pacing  horses,  or 
to  establish  or  maintain  any  fair  grounds 
In  the  city  or  county  of  St.  T^uis,  or  any 
other  place. 

The  corporation  demurred  to  the  infor* 
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mation  upon  nine  grounds.  Tn  the  first 
it  was  recited  that,  as  the  information  did 
not  charge  that  the  defendant  was  not  li- 
censed to  engage  in  the  business  of  book 
making,  etc..  alleged  to  have  bwn  carried 
(m  prior  to  June  10  1905.  no  violation  of  law 
was  stated.  The  remaining  grounds  set 
forth  reasons  why  it  was  asserted  that  the 
information  in  the  second  and  third  grounds, 
heretofore  stated,  did  not  charge  violations 
of  law  or  state  facts  ujion  which  a  judgment 
of  ouster  for  such  alleged  a<'ts  could  law- 
fully be  based.  After  hearin;;  arL'un>ent. 
thp  supreiTM*  court  of  Missouri  sustained  the 
first  jrround  of  demurrer  and  overruled  all 
the  others,  and  granted  defen<lant  fifteen 
davs  in  which  to  answer  the  remaining  al- 
legations  eontained  in  the  infornnition.  riz., 
the  secon<l.  third,  and  fourth  grounds  of  al- 
li'ged  misns:'  and  nonnsc  of  the  corporate 
framhisrs.  heretofore  n'ferred  to.  200  Mo. 
:M.  92  S.  \V.  185.  98  S.  W.  539.  Subse- 
<piently  an  answi»r  wa«»  libd.  of  which 
(omitting  title)  a  copy  is  in  the  margin.t 
■ 'riiereu|»«»n  a  motion  for  a  final  jujlL'nuMit  of[:t27] 
oU'slrr.  <te..  on  tin*  pleailings.  was  filed,  for 
I  the  following  reason**: 

I  "lir-tt.  That  >aid  return  and  answer  fails 
I  to  >late  faets  showing  any  snili'ient  cause 
1  or  e\en>:f  l'«»r.  or  anv  b'lral  def«-ns'  to.  the 
nonnser  of  r<-^|nindent's  fianeliiM's.  :iutiiori/.- 
ing  it  to  L'i\«*  exhibitions  of  aurieultural 
product  *i  and  'xhibilion  of  c;  jii*'?sls  «)t'  sjn'cd 
or  races  bi*iw<'en  hois<»s  for  the  purpose  of 
encrniraiiing  and  jiromoting  aur'culture  ...id 
the  imptovemcnt  of  .stork,  and  for  tin*  <'stab- 
lishing  and  maintaining  of  suitabl(>  fair 
grounds  in  the  city  and  <-ounty  of  St.  Louis, 
as  set  forth  an<l  charged  in  the  information 
herein. 

"Second.   It  a]>pears  from  the  faets  stated 


tRespindent,  Debnar  Joekey  Club,  comes 
bv  its  attorne>s.  am!  for  its  answer  to  the 
information  of  the  attorney  gi-tieral  herein, 
admits  that  it  is  a  corporati(»n  duly  or- 
ganized and  ineor)»orrtt«'d  under  the  laws  of 
the  state  of  Missouri,  and  denies  each  and 
every  other  allegation  in  said  inftuination 
alleged  or  eontsiined. 

Wherefore,  respondent  praiys  that  it  be 
hence  dischaig<'d  with  its  costs. 

2.  For  its  further  answer  to  that  por- 
tion of  the  information  of  the  attornev  gen- 
eral  herein,  wherein  it  is  allegetl  that  re- 
spondent has  failed  to  exerci.se  certain  fran- 
chises  claimed  to  be  possessed  by  it,  this 
respondent  states  that  it  has  fully  carried 
out  and  exercised  all  those  provisions  in  its 
charter  authorizing  it  to  give  exhibitions  of 
agricultural  products*  and  exhibitions  of 
contests  of  speed  and  races  between  horses 
for  the  pur])ose  of  encouraging  and  promot- 
ing agriculture  and  the  improvement  of 
stock,  and  has  provided  suitable  fair 
I  grounds  for  the  same,  in  this:  That  between 
'  the  18th  day  of  January,  1901,  and  the  Ifith 
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in  said  return  and  answer,  and  the  second 
count  thereof,  that  respondent  is  guilty  of 
the  acts  of  misuser  and  abuser  of  its  fran- 
chises charged  in  the  information  herein 
filed,  in  this;  to  wit,  that  respondent  en- 
gaged in  the  business  of  book  making  and 
pool  selling,  registration  of  bets,  and  the  ac- 
ceptance of  bets,  in  violation  of  the  laws  of 
this  state: 

"Wherefore,  informant  prays  that  final 
judgment  of  ouster  be  rendered  against  the 
respondent,  as  prayed  for  in  the  informa- 
tion in  the  case." 

A  motion  to  strike  from  the  files  having 
been  overruled,  the  motion  was  heard  and 
granted,  and  judgment  of  ouster  was  en- 
tered, a  fine  of  $5,000  was  imposed  upon  the 
corporation  because  of  nonuse,  misuse,  and 
violation  of  its  franchises,  and  provision  was 
made  for  the  winding  up  of  the  affairs  of 
the  corporation.  A  motion  for  a  reliearing 
[SSSjwas  *made,  in  which  the  protection  of  vari- 
ous clauses  of  the  Tonstitution  of  the  Tnited 
States  was  invoked,  the  following  only  be- 
ing material  to  the  controversy  arising  on 
this  record : 

"Third.  Respondent  is  charged  with  non- 
use  of  its  corporate  franchise  as  to  the 
right  to  hold  fairs.  The  general  denial  of 
respondent  applies  to  this  charge,  and  there 
has  been  no  trial  as  to  that  fact.  Yet  the 
judgment    adjudges    the    respondent    guilty 


\i-ithout  a  hearing,  thereby  also  Tiolating 
the  14th  Amendment  to  the  Constitution  of 
the  I'nited  States. 

"But  without  this,  the  plea  of  estoppel 
interposed  by  the  respondent  to  the  charge 
of  nonuse  does  not  deprive  respondent  of  the 
benefit  of  its  general  denial  of  that  charge. 
Even  at  common  law,  and  certainly  since 
the  statute  of  Anne,  a  plea  of  estoppel  may 
be  united  with  a  general  denial  in  a  quo 
warranto  proceeding. 

"Fifth.  The  judgment  of  ouster  ought  not 
to  be  entered  in  this  case  in  the  present 
state  of  the  pleadings,  for  the  reason  tliat, 
even  though  the  power  conferred  by  tlio 
charter  of  the  respondent  to  engage  in  book 
making  and  pool  selling  be  regarded  as 
taken  away  by  the  repeal  of  the  breeder's 
law.  and  even  though  resjiondent  has  lost 
its  charter  privileges  to  conduct  *fairs  bv[SSI] 
failure  to  exercise  those  privileges,  never- 
theless, respondent  has  other  privileg«*s  con- 
ferred by  its  charter  which  are  not  con- 
tra rv  to  anv  law  of  this  state  or  to  the 
policy  of  the  state.  an<l  which  have  not 
been  lost  by  nonuser.  among  which  privi- 
leges is  the  right  to  conduct  horse  races  for 
prizes  or  purses  or  at  pleasure,  and  which 
the  judgment  of  this  court  deprives  respond- 
ent of  without  res|)ondent  having,  in  any 
manner.  lost  the  right  ^o  to  do;  and  in  this 
respect,  also,  the  judgment  deprives  the  re- 


day  of  June,  1905,  in  pursuance  of  the  pro- 
visions and  requirements  of  H  7419  to 
7424,  inclusive,  Revised  Statutes  of  Mis- 
souri, 1899,  respondent  duly  paid  large  suins 
of  money  into  the  treasury  of  the  state  of 
Missouri,  which  were  placed  by  the  treas- 
urer of  the  state  of  Missouri  to  the  credit 
of  the  state  fair  fund,  the  same  being  a 
fund  created  by  §  7424.  Revised  Statutes  of 
Mi.ssouri,  1899,  for  the  development  and 
advancement  of  the  industrial  interests  of 
this  state  under  the  direction  of  the  stat{» 
board  of  agriculture,  and  that  all  of  Haid 
money  so  paid  into  said  fund  was  received, 
used,  and  appropriated  by  the  state  of  Mis- 
souri for  the  purpose  of  holding  and  giving 
annual  exhibitions  of  agricultural  products 
and  stock  of  every  kind  and  description  at 
the.  city  of  Sedalia,  state  of  Miss*)uri,  and 
that  the  said  sums  of  money  paid  by  re- 
spondent into  the  treasury  of  the  state  of 
Missouri  under  the  terms  of  §§7419  to  7424, 
inclusive,  were  used  and  appropriated  by 
the  said  state  of  Missouri  and  its  said  state 
board  of  agriculture  solely  for  the  mainte- 
nance and  support  of  said  Missouri  state 
fair  held  annually  at  Sedalia,  Missouri,  and 
for  the  further  purpose  of  providing,  con 
structing,  improving,  and  equipping  all 
grounds,  stands,  and  buildings  necessary  for 
the  holding  and  giving  of  said  fair. 

Respondent  further  states  that,  by  exact- 
ing and  receiving  the  said  sums  of  money 
for  the  above-mentioned  purposes,  the  said 
state  of  Missouri   intended  to  and  did  ac- 

'<  the  same  «s  full  and  complete  perfoTm- 
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i  ance  and  use  by  respondent  c»f  its  fran<*hi«e 
to  give  exhibitions  of  agricultural  protlncl'* 
and  stock,  and  the  said  state  of  ^lissmiri 
tlnTcbv    intendtnl    to    and    did     waive    anv 

;  other  or  further  exercise  of  such   franchiM* 

ion  the  part  of  respondent. 

I      Further  answering  the  alleg-iti«»ns  of  nnn 

!  user  from  .June  16,  1905.  to  the  date  of  the 
filing  of  this  information,  to  wit.  Jnh  28. 
1905.  respondent  states  that  the  francliisr 
of  giving  exhibitions  of  agricultural  prod 
ucts  and  stocks  is  not  oiic»  which  can  b- 
exercised  continuously  an:l  at  all  tiM-rs. 
from  ttie  l)eginning  to  the  end  of  On*  ye;ir. 
but  is  one,  owing  to  its  pe<Miliar  fharaote-, 
which  can  onlv  be  exercised  dnri'ig  th  *  bar- 
vest  season  of  each  year.  For  th-^e  r 'ht'^h 
resjx)ndent  was  not  required  to  <»\.'!Ti**» 
such  franchise  between  tin*  above  sijecil'M-il 
dates,  but  respondent  further  avers  that  it 
has,  in  good  faith,  endeavored  at  all  tinier 
to  exercise  the  franchises  granted  to  it  by 

,  its  articles  of  incorporation  in  the  minner 
and  for  the  purposes  intended  by  such 
grants,  and  that  such  is  its  puri>ose  in  the 
future,  and  respondent  intends  in  every 
way  to  cfMuply  with  and  perform,  according 
to  law,  all  the  obligations  which  it  as^uneil 
upon  the  grant  of  the  aforesaid  franchise's 
to  it  by  the  state  of  Mis.souri.  and  re^imaU- 
ent  again  specifically  denies  each  and  every 
charge,   allegation,   or   assertion   of   a   con- 

:  trary  purpose  on  its  part,  contained  in  the 

I  information  filed   herein. 

!      Wherefore,   respondent    prays   that  it  b» 

^henoe  discharged  with  its  coetii. 
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spond/'nt  of  its  property  without  due  process 
of  law.  contrary  to  the  guarantees  of  the 
14th  AL*^endnient  to  the  Constitution  of  the 
United  »States,  which  respondent  here  in- 
fokes." 

The  motion  for  a  rehearing  was  granted, 
and,  upon  a  reconsideration  of  the  cause, 
the  motion  for  judgment  on  the  pleadings 
was  again  sustained  upon  the  ground  of  non- 
user  of  the  corporation  franchises,  and  judg- 
ment was  entered,  ousting  the  corporation 
of  all  of  its  franchises  and  charter  rights, 
and  adjudging  that  the  same  be  forfeited 
to  the  state,  and  the  corporation  dissolved, 
200  Mo.  34,  92  S.  W.  185,  98  S.  W.  539.  A 
motion  for  a  rehearing  having  been  filed  and 
overruled,  the  cause  was  brought  here  by 
writ  of  error. 

Mr.  Thoniaii  Bond  argued  the  cause, 
and,  with  Mr.  Henry  W.  Bond,  filed  a  brief 
for  plaintiff  in  error. 

Mr.  John  Kennish  argued  the  cause,  and, 
with  Mr.  Herbert  S.  Hadley,  filed  a  brief 
for  defendant  in  error. 

Mr.  Justice  H^hlte,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

Soon  after  the  filing  of  the  record  in  this 
court,  the  attorney  general  of  Missouri  sub- 
mitted a  motion  to  dismiss  the  writ  of  error, 
or  to  afHrm,  and  the  determination  of  the 
motion  was  postponed  until  the  hearing  on 
S3] the  merits.  The  cause  having;  been  *argued, 
tlie  motion  to  dismiss  or  affirm  must  now 
be  disposed  of. 

Wc  are  of  oinion  that  the  record  does  not 
present  any  Federal  question,  and  that  the 
motion  to  dismiss  must  be  granted. 

The  supreme  court  of  Missouri,  in  the 
opinion  delivered  by  it  on  the  rehearinsr, 
considered  tliree  propositions:  First,  the 
effect  of  the  general  denial,  contained  in  the 
first  paragraph,  and  the  plea  embodied  in 
tho  second  numbered  paragraph  of  the  an- 
swer; second,  upon  wlint  grounds  a  forfeiture 
of  a  corporate  franchise  might  be  declared; 
and.  third,  whether  or  not,  in  addition  to 
ousting  the  corporation  from  its  franchises, 
the  court  could  and  should  ''appropriate  a 
part  of  its  substance  to  the  use  and  benefit 
of  the  state.'*  These  propositions  were  de- 
termined after  an  elaborate  consideration 
of  the  subject  and  a  review  of  many  authori- 
ties. It  was  decided  that  the  plea  following 
the  general  denial  in  the  answer  amounted 
to  a  plea  of  confession  and  avoidance ;  that, 
in  consequence,  the  general  denial  first 
pleaded  raised  no  issue,  and  hence  "the  mo- 
tion for  judgment  upon  the  ground  of  non- 
user  should  be  sustained."  It  was  next  de- 
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termined,  after  declaring  that  It  was  the 
duty  of  the  court  to  act  with  great  caution 
in  dccri'eing  a  forfeiture,  that  forfeiture  of 
the  corporate  frnncliises  might  be  declared 
"where  there  is  eitlier  wilful  misuse  or  wil- 
ful nonuse  of  the  franchise  or  franchises, 
which  are  of  the  essence  of  the  contract 
with  the  state,  and  those  in  which  the  state 
or  public  is  most  interested,  then  a  forfeiture 
of  the  whole  charter  should  be  and  will  be 
declared.  When  a  corporation  receives  from 
the  state  a  charter  granting  certain  fran- 
chises or  rights,  there  is  at  least  an  implied 
or  tacit  agreement  that  it  will  use  the  fran- 
chises thus  granted;  that  it  will  use  no  oth- 
ers; and  that  it  will  not  misuse  those  grant- 
ed. A  failure  in  any  substantial  particular 
entitles  the  state  to  come  in  and  claim  her 
own,  the  rights  theretofore  granted,  and 
this  through  a  judgment  of  forfeiture  in  a 
proceeding  like  the  one  at  bar."  On  this 
branch  of  the  case  the  court  concluded  as 
follows: 

•"The  ripht  to  construct  and  maintftin[SS4] 
citable  fair  grounds  in  the  city  and  county 
of  St.  Ix)uis,  and  to  give  exhibitions  of  ag- 
ricultural products  thereat,  is  one  of  the  es- 
ijence  of  this  contract  between  the  state  and 
the  respondent.  It  was  and  is  the  franchise 
in  the  exercise  of  which  the  state  and  gen- 
eral public  have  the  most  interest  and  con- 
cern. A  failure  to  exercise  this  franchise 
was  a  failure  to  perform  the  very  thing 
which  was  of  the  essence  of  the  contract. 
That  this  failure  was  wilful  is  shown  by 
the  length  of  time  of  the  admitted  nonusor 
as  well  as  by  other  tliin<>:s  made  apparent 
by  the  pleadings.  So  far  as  the  state  and 
general  public  arc  concerned,  this  right  or 
franchise,  so  long  neglected,  was  leading  and 
uppermost  in  interest.  No  legal  excuse  is 
offered  for  respondent's  failure.  It  would 
appear,  at  least  by  inferences  dcducible  from 
the  pleadings,  that  respondent  was  alert  in 
promoting  that  incidental  feature  of  its 
charter, — ^gambling  upon  horse  raci's.  and 
furnishing  its  gamblers  with  refreshments, 
both  liquid  and  solid, — ^but  extremely  in- 
different as  to  doing  the  things,  moral  in 
character,  which  it  had,  by  receiving  its 
charter,  tacitly  agreed  to  do,  and  the  only 
things  in  which  the  state  and  the  public  had 
any  special  interest. 

"Such  a  flagrant  and  wilful  nonuser  of 
franchises  which  are  of  the  very  essence  of 
the  grant  demand,  in  our  judgment,  the  for- 
feiture of  all  the  rights  and  franchises  grant- 
ed; and  we  therefore  hold  that  there  shall 
be  a  judgment  decreeing  a  forfeiture  of  all 
the  rights  and  franchises  gi-anted  to  respond- 
ent by  its  charter,  and  a  dissolution  of  said 
corporation." 
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Ah  to  the  tliinl  proposition,  the  court 
was  of  opinion  tliat  no  further  fino  or  pun- 
ishnicnt  tlian  tlint  of  ou4t«>r  sliould  be  in- 
llictrd. 

In  siihstance,  the  contention  of  plaintiff 
in  j-rror  is  that  the  ph-a,  conlain'^d  in  tlie 
M'(nn«I  panii^niph  of  tlie  an;^\ver.  merely  pre- 
NfiiliMl  a  (pH'siion  of  estoppel,  which  did  not 
v.iiive  tin*  prior  general  denial,  and  tliat  the 
JMil'^nient  of  the  supreme  court  of  Missouri 
destroyed,  "without  a  trial  or  a  h<*arinu, 
and  by  an  uneipial  and  unjust  enforcement 
[335  Jof  the  law,  vested  property  'rifJiht!*,  both  of 
phiintitl  in  error  and  its  stockholders,  in 
thr  invi'  of  Federal  innnunities  which  the 
record  shows  to  havo  been  specially  set  up 
and  ehiinn'd.'*  In  elffX't  this  is  but  asserting 
thai  tho  judirintMit  of  the  supreme  court  of 
.Missouri  was  so  plainly  arbitrary  and  con- 
trary to  law  as  to  be  an  act  of  mere  spolia- 
tion, llul  \\r  fail  to  perceive  the  sliL'htest 
.«^enddiinei'  of  ;rround  for  such  a  content itm. 
In  <l«'tiTrMii!i?iir  llu*  scope  and  effect  of  the 
alhiralioiis  of  the  aniswer,  antl  in  reiichin;; 
the  e<.Meh]<>ion  tlmt  the  eliarj»os  of  nonuser 
containrd  in  the  inioniuition  stood  as  con- 
fe<su|  under  the  phadinj^s.  the  supreme  court 
of  \li>NS«turi  fnilowed  its  <'onc<'ption  of  the 
rule>  nf  pIeadin•^^  a*-  expounded  in  many  of 
ihi*  )»ri'\i«»ur>  dfcisions  of  that  court,  and 
the  tpiestion  of  the  extent  of  the  power  to 
lake  from  the  corporation  its  charter  "rrant 
of  fra!ichi>:es  was  <leterniined  as  a  ipiestion 
of  ;riMi  ral  law.  Jhe  dr>lerniination  of  those 
iniitl'is  did  not  involve  a  |M'<leral  qnestion. 
San  I  raneiMo  v.  Itsell,  \:v,i  V.  S.  (i5,  .13  J.. 
ed.  :>:n.  10  Sup.  Ct.  Ilcp.  241.  Manifestly, 
the  procei'diiii:  enusti  luted  due  process. 
Caldwell  v.  ^exa^^.  137  l.  S.  r.Di,  :U  L.  ed. 
8HJ,  II  Sup.  Ct.  Hep.  224;  New  Orbans  \Va 
tirworks  Co.  v.  Louisiana  (where  the  sub 
ject  <d*  the  ])ower  of  a  stuU*.  to  forfeit  cor 
porate  franchises  is  consideretl ) .  1S.">  L*.  S. 
33(»,  ;M4.  40  L.  ed.  93l»,  041,  22  Sup.  Ct.  Hep. 
liiH.  And  if  the  fact  was,  which  we  do  not 
intimate  is  the  case,  that  the  court  Ixdow 
erred  in  the  conclusions  reacind  bv  it  in 
r<*s|M»ct  to  the  ])ropositions  which  it  deter- 
mined, the  error  would  not  alTord  a  basis 
f«ir  reviewinjr  its  jud«;nient  in  this  court. 
Central  l^nd  Co.  v.  Laidley,  159  I'.  S.  103. 
J 12.  40  L.  ed.  01,  04,  IG  Sup.  (  t.  Rep.  80. 
and  <a<es  citcil:  Ha  I  lard  v.  jlunter.  204  U. 
S.  241.  2r)!».  51  L.  ed.  4(il,  473.  27  Sup.  Ct. 
Ibp.  2(»l  ;  J»atterson  v.  Colorado,  205  V.  S. 
4(>»».  51  L.  ed.  SSO.  27  Sup.  Ct.  Rep.  650. 

The  asserted  KecU-ral  cpiestions  were  so 
plainly  devoid  of  merit  as  not  to  constitute 
a  basis  for  the  writ  of  error  (Wilson  v. 
North  Carolina,  109  U.  S.  580.  595,  42  L. 
ed.  805.871,18  Sup.  Ct  Rep.  435),  and  the 
writ  of  error  is,  therefore,  dismissed. 
1084 
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FRKDERTCK   ZIMMERMAN,   as   Adminis- 
trator  of   L.   Zimmerman,   Deceased. 

(See  S.  C.  Reporter's  ed.  330-339.) 

Dlrort  appeal  from  circuit  court  —  ef- 
fect of  prior  appeal  to  circuit  court 
of  nppealR. 

1.  A  defendant  which,  on  an  appeal  to  a 
circuit  court  of  appeals  from  a  decree  of  a 
Federal  circuit  court  sustaining  a  .'emurrer 
to  a  bill  on  the  ground  of  want  of  jurisdic 
tion  of  the  state  court  from  which  the  ca^e 
was  removed,  does  not  insist  upon  the  juris- 
dictional objection,  but  takes  its  chance^ 
on  the  merits,  stands  in  no  better  posi- 
tion, so  far  as  its  rif»ht  to  apjieal  to  the  Su- 
prenie  Court  from  a  decree  of  the  circuit 
<ourt.  entered  pursuant  to  the  direction  of 
tin*  circuit  court  of  ap|H>als,  is  concerned 
than  if  it  had  itself  taken  the  appeal  to  thit 
court. 

.\ppeal  —  jnrlstllctlon    of    circuit    <• 
of  jipprnls. 

2.  A  i'ircuit  court  of  appeals  is  not  witii 
out  jurisdiction  of  an  appeal  from  a  di^cm* 
of  a  Fcileral  circuit  court  in  a  suit  founded 

I  upon    a    tieeree    nf    that    court    Innjause  the 
•  jM'tition  for  the  HMUoval  of  the  suit  from  tlie 
>tat«*  cnurt  in  which  it   was  bnmijht  alleges 
that  the  construction  of  *he  Federal  Consti 
tution  is  involved. 

Direct  appeal  from  circuit  court  — jn- 
risdlctlon  lielow. 

3.  The  c(mtention  that  a  F<deral  circuit 
court  has  no  juri<dieti<m  of  a  suit  founded 
on  a  decree  of  that  court  because  the  state 
court  from  which  the  suit  was  removed  wa-* 
without  jurisdiction  <locs  not  present  a 
jjuestion  of  the  jurisdiction  of  the  circuit 
court  as  a  Federal  court,  so  as  to  sustain  a 
<liri«ct  appeal  to  the  Supreme  Court,  on  the 
j:»round  that  the  jurisdiction  of  the  cii-cnit 
court   was  in  issue. 

Dlivct  ap|M*al  from  circuit  court  ^Ju- 
risdiction below  —  questions  revle\T- 
able. 

4.  The  objection  that  a  Federal  circuit 
court  to  which  a  suit  has  been  removed  from 
a  state  court  was  without  jurisdiction  be 
cause  the  removal  was  improper  is  not  0|)eii 
on  a  direct  appeal  to  the  Supreme  Court, 
preseutiu;^  the  question  of  the  jurisdiction 
of  the  circuit  court,  where  the  record  and 
certificate  show  that  the  jurisdictitm  of  that 
court  was  d»»nied  on  the  sinjjlc  ^ound  thit 

XoTK. — As  to  direct  review  in  Federal 
Supreme  court  of  judjjments  and  decn»es  of 
circuit  and  district  courts — see  note  to 
Gwin  V.  United  States,  46  L.  ed.  U.  S.  741. 

On  the  jurisdiction  of  the  circuit  courts 
of  appeals — see  notes  to  Lau  Ow  Bew  v. 
I'uiU'd  States,  1  (\  C.  A.  6;  Salmon  ▼. 
Mills.  13  C.  C.  A.  374;  and  United  Statet 
Freehold  Land  &  Emigration  Co.  v.  Galle- 
giM,  32  C.  C.  A.  475. 

SIO  u.  s. 
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the  state  court  where  the  proceedings  start- 
ed was  without  juriMdiction. 

[No.  231.] 

Submitted  April  28.  1008.    Decided  June  1. 

1908. 

APPEAL  from  the  Circuit  Court  of  the 
I'nited  States  for  the  District  of  Kan- 
sas to  review  a  decree  in  favor  of  plaintiff 
in  a  puit  founded  upon  a  prior  decree  of  that 
court.  Dismissed  for  want  of  jurisdiction. 
See  same  case  below,  75  C.  C.  A.  424,  144 
Fed.  622. 

The  facts  are  stated  in  the  opinion. 

Mr.  Balle  Peyton  Wagf^ener  submitted 
the  cause  for  appellant: 

1'he  decision  of  this  court  in  the  case  of 
American  Sugar  Ref.  Co.  v.  New  Orleans, 
181  U.  S.  277,  45  L.  ed.  859,  21  Sup.  Ct. 
Rep.  646,  settles  the  following  propositions, 
rir. ; 

First.  That  t!ie  circuit  court  of  appeals 
had  no  appellat:  jurisdiction  to  review  the 
judgment   of   the   circuit   court;    and 

Second.  That  the  appellate  jurisdiction  of 
this  court  under  the  act  of  March,  1891, 
is  exclusive. 

The  parties  could  not  consent  to  give 
tli<*  circuit  court  of  appeals  appellate  juris- 
<li(tiun  where  it  had  not  been  conferred  by 
statute. 

Cutler  V.  Rae,  7  How.  731,  12  L.  ed.  891; 
Gruuor  v.  United  States,  11  How.  164,  13 
L.  ed.  647;  People's  Bank  v.  Calhoun  (Peo- 
ple's Bank  v.  Winslnw)  102  U.  S.  260,  26 
L.  ed.   102. 

It  ha^  been  uniformly  held  by  the  cir- 
cuit courts  of  appeal  that  such  courts  do 
not  have  jurisdiction  to  directly  review  a 
ju4l;>iiicnt  of  a  circuit  court  wliich  sustains 
an  nhjcction  to  its  jurisdiction,  and  dis- 
niisMos  the  suit  on  that  ground. 

St.  l^uuis  Cotton  Compress  Co.  v.  Ameri- 
can Cotton  Co.  00  C.  C.  A.  80,  125  Fed. 
19«:  The  Alliance  17  C.  C.  A.  124.  44  U. 
S.  App.  5-2.  70  Fed.  273;  The  Annie  Faxon, 
31  C.  C.  A.  325.  50  V.  S.  App.  421,  87 
Fi-*!.  Ort.3:  na\is  &,  W.  lUdp.  &  IMfg.  Co.  v. 
Ihnhcr.  l>  C.  C.  A.  79.  18  I'.  S.  App.  476, 
tJO  ImhI.  465;  rnitcd  States  v.  Sutton,  2  C. 
C.  A.  115.  47  Fed.  129:  Cabot  v.  McMaster, 
l:{  C.  C.  A.  39.  24  r.  S.  App.  571.  65  Fed. 
rtiVA;  Kxcelsior  Wooden- Pip<*  Co.  v.  Pacific 
Biid^'e  Co.  48  C.  ('.  A.  .149.  109  Fwl.  497; 
Dudley  v.  Lake  County.  43  C.  C.  A.  184,  103 
Fed.  201):  Hays  v.  Richardson.  57  C.  C. 
A.  VJS.  121  Fed.  53(i:  Kvans  Snider-Buel  Co. 
v.  McCai^kill.  41  C.  C.  A.  577.  101  J>d. 
Ii58:  Uc  A^pinwjill,  .13  C.  C.  A.  217,  61  U.  S. 
A) -p.  -I>i4.  90  Fed.  675;  lial|iiu  v.  Ainenuan, 
70  CCA.  402.  138  Fed.  548. 

Tilt*  decision  and  judgment  of  the  circuit 
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court  of  appeals,  reversing  the  judgment 
of  the  circuit  court,  was  not  a  final  judg- 
ment, which  could  have  been  reviewed  by 
this  court  by  writ  of  error,  certiorari,  or 
otherwise. 

Hasoltine  v.  Central  Nat.  Bank,  183  U. 
S.  131,  46  L.  ed.  118,  22  Sup.  Ct.  Rep.  40; 
Great  Western  Teleg.  Co.  v.  Burnham,  162 
U.  S.  339,  40  L.  ed.  991,  16  Sup.  Ct.  Rep. 
850;  Schlosser  v.  Hemphill,  198  U.  S.  175, 
49  L.  ed.  1002,  25  Sup.  Ct.  Rep.  654;  Unit- 
ed States  V.  Krall,  174  U.  S.  385,  43  L.  ed. 
1017,  19  Sup.  Ct.  Rep.  712. 

The  appellant  is  now,  for  the  first  time, 
before  a  court  competent  to  entertain  its 
appeal  on  the  subject  of  the  jurisdictional 
incapacity  of  the  circuit  court. 

Union  &  Planters*  Bank  v.  Memphis,  189 
U.  S.  71-74,  47  L.  ed.  712-715,  23  Sup.  Ct. 
Rep.  604;  Scott  v.  Sandford,  19  How.  427, 
15  L.  ed.  709;  Pennoyer  v.  Xeff,  96  U.  S. 
728,  24  L.  ed.  570;  Kimball  v.  Kimball,  174 
U.  S.  163,  43  L.  ed.  934.  19  Sup.  Ct.  Rep. 
639. 

Mr.  fTohn  H.  Atwood  submitted  the 
cause  for  appellee.  Mr,  \V.  W.  Hooper  was 
on  the  brief: 

The  appeal  should  be  dismissed. 

Robinson  v.  Caldwell,  165  V.  S.  359,  41 
L.  ed.  745,  17  Sup.  Ct.  Rep.  343;  Carter 
v.  Roberts.  177  C.  S.  490,  44  L.  ed.  861, 
20  Sup.  Ct.  Rep.  713;  Ayres  v.  Polsdorf- 
er,  187  L'.  S.  .385.  47  L.  ed'  314,  23  Sup.  Ct. 
Rep.  196:  Cincinnati,  H.  &  1).  R.  Co.  v. 
Thiebaud,  177  V.  S.  615.  44  L.  ed.  911,  20 
Sup.  Ct.  Rep.  822;  Cary  Mfg.  Co.  v.  Acme 
Flexible  Clasp  Co.. 187  U.  S.  427,  47  L.  e<l. 
244,  23  Sup.  Ct.  Rep.  211. 


Mr.  Justice   Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  to  enjoin  the  ap- 
pellant, hereafter  called  the  defendant,  from 
o[)erating  its  railroad  over  certain  land  in 
Leavenworth.  foruM-rly  belonging  to  the 
plaintiir:»  intestate,  until  a  judgment 
against  the  defendant's  predeee.ss<»r  in  title 
for  the  dania<;eK  caused  by  the  appnipria- 
tion  of  the  land  should  l)e  ]>aid.  It  ap|M'nrs 
from  the  bill,  among  other  things,  that  the 
<lefendant's  predecessor  appropriated  the 
land  without  regular  proceedings,  and  in 
I8K0  the  plaintiir's  intestate  began  an  ac- 
tion on  which  he  recovered  a  judgment  on 
May  15,  1897;  •that  the  defendant's  prede-[SST] 
ressor  had  mortgaged  its  road  in  1888; 
that  on  March.  1890,  a  suit  to  foreclose  the 
mortgajre  was  begun,  and  in  1893  there  was 
a  <lecree  of  foreclosure:  and  that  this  de- 
cree was  followed  (in  1894)  by  a  sale  lo  the 
defendant.  It  is  alleged  that  the  defendant 
lu'canic  the  successor  in  interest  to  all  the 
ri;>;lits.  "and,  as  part  of  the  consideration, 
a.'»sunicd  and  was  subject  to  all  the  liabili- 
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ties/'  of  its  predecessor,  "under  and  by  virtue  tion,    citing   American    Sugar    Ref.    Co.   ▼. 

of   said  decree  and   purchase;*'  and  again,  New  Orleans,  181  U.  S.  277,  45  L.  ed.  859, 

"that,  under  and  by  virtue  of  said  decree  and  21   Sup.  Ct.  Rep.  646.     But,  although  the 

the  ordinances  of  said  city,  said  defendant  defendant,  in  its  petition  for  removal,  set 

assumed  and  agreed  to  pay  off  any  and  all  up  that  the  construction  of  the  Constitution 

obligations''  of  the  earlier  road.  of  the  United  States  was  involved,  such  was 

The   present  suit   was  begun   in  a   state  not  the  fact,  and  the  language  of  the  case 

court  in  May,  1899.     In  June  the  defendant  cited  does  not  apply. 

r<!moved  it  to  the  circuit  court  of  the  Unit-  It  is  enough,  however,  that  the  ground  on 

ed  States,  on  the  ground  that  the  determina-  which  the  jurisdiction  of  the  circuit  court 

tion  of  the  causo  involved  the  construction  was  denied   did  not  go   to   its  jurisdiction 

of  the  foreclosure  decree  and  of  the  Consti-  as  a  Federal  court.    Louisville  Trust  Co.  v. 

tution  and  of  the  laws  of  the  United  States.  Knott,  191  U.  S.  225,  48  L.  ed.  159,  24  Sup. 

The  bill  was  reformed,  and  the  defendant  de-  Ct.  Rep.  119.    The  certificate  does  not  pur* 

niurred  to  the  merits,  and  also  on  the  ground  port  to  enlarge  the   record,  but  simply  to 

that  the  state  court  had  no  jurisdiction,  and  state  what  was  in  issue.     The  record  shows 

that  therefore  the  United  States  court  had  that   the   jurisdiction  of   the   circuit  court 

none.     The  demurrer  was  sustained  by  the  was  denied  on  the  single  ground  that  the 

circuit  court  on  the  ground  of  want  of  ju-  state  court  where   the   proceedings   started 

risdiction   in  the  state  court;   but,  on  ap-  had    none.     Whether   that    contention    was 

peal   by    the    plaintiff,    the   decree   was   re-  correct  or  not  under  Wabash  R.  Co.  v.  Adel- 

versed  by  the  circuit  court  of  appeals  and  bert  College,   208   U.   S.   38,  ante,   379.  28 

a  decision  rendered  for  the  plaintiff  on  the  Sup.  Ct.  Rep.  182,  it  had  nothing  to  do  with 

merits.      75    C.    C.    A.    424,    144    Fed.    622.  the    jurisdiction    of    the    Federal    court    as 

Thereupon,  on  November  27,  1906,  a  decree  such,  or,  indeed,  at  all,  except  for  the  rea- 

wa.s  entered  for  the  plaintiff.     On  January  son  that  the  power  of  a  secondary  tribunal 

17,  1907,  an  appeal  to  this  court  was  taken  can  go  no  higher  than  its  source.     We  may 

by  the  defendant  and  allowed;   and  on  Oc-  add    that    the    jurisdiction    of    the    circuit 

tober  23  of  the  same  j'ear  a  certificate  was  court,  if  it  existed,  was  ancillary  to  its  pos- 

niade  that  the  question  involving  the  juris-  sessitm  of   the   res,   if   it   had    it.   that   the 

diction  of  the  circuit  court  was  in  issue  and  principles  to  be  applied  are  of  general  ap- 

decided  against  the  defendant,  and  thus  the  plication  (208  U.  S.  54).  and  again  thesi*  do 

case  now  stands.  not  concern  the  jurisdiction  of  the  Federal 

We  do  not  deem   it  necessary  to  discuss  court  as  such, 

all  the  difhculties  that  the  appellant  would  *The  defendant  now,  after  having  se4.uriHl(JJ#) 

have  to  overcome  in  order  to  maintain   its  a  removal,  and  after  having  successfully  rc- 

case.      It    seems    from    the   opinion    of   the  si.sted  a  motion  to  remand,  attempts  to  deny 

circuit  court  of  appeals  not  to  have  insisted  the  jurisdiction  of  the  circuit  court  on  the 

on  the  objection   to  the  jurisdiction   there,  ground  that  the  removal  was  improper.     It 

but  to  have  taken  its  chances  on  the  merits  is  enough  to  say  that  that  question  is  not 

(75  C.  C.  A.  424,   144  Fed.   624),  as  also  ojx^n  under  the  certificate, 

by  its  demurrer  it  relied  mainly  on  the  want  Appeal  dismissed. 
[SSSlo'f  equity  •in  the  bill.     See  St.  Louis  &  S.  F. 

R.  Co.  V.  McRride,  141  U.  S.  127,  35  L.  ed.  

659,  11  Sup.  Ct.  Rep.  982.     It  comes  here 

on  the  purely  technical  proposition  that,  al-  BOBBS-MERRILL  COMPANY.  Appt., 

though   the  plaintiff  is  in  the  right  court. 


V. 


and  althouph  the  ca.e  has  been  heird  on  the  'SIDOR  STRAUS  and  Nathan  Strau*   Co- 

..        .  "..       J  ,     J     ,,     .     ..  ..         1.  partners,  Doing  Business  under  the  Firm 

ni,nt8   at    the   defendant s    invitation,    the  ^^^  ^^^  gtvle  of  R.  H.  Macv  ft  Com- 

plaintiff  must  begin  over  again  because  he  pany. 
did  not  eonie  into  court  by  the  right  way. 

if  the  defendant  had  confined  its  defense  (See  S.  C.  Reporter's  ed.  339-351.) 
to  a  denial  of  jurisdiction,  there  would  be 

force  in  the  consideration  that  the  plaintiff,  CopjTljrht  —  restrictions    on     sales     by 

not  it,  took  the  case  to  the  circuit  court  of  purchasers. 

appeals.     But,  in  the  circumstances  of  this  ^*"L'«i^  ^'f^^^,  V*^"^Jt  ?*'r!.^'l«^  .^To' 

*uj/j*              A          AAj  secured  bv  U.  S.  Rev.   Stat.   §  4952,  U.  8w 

case,  the  defendant  seems  to  us  to  stand  no    ^^ ^    cx*x    ^oa,     ^    q^/v/.    x^  xu^  ^  ^t 

,    .^        .,         ..           1 J    .*.>.-    J   X  1         xi^  Comp.  Stat.  1901,  p.  3406,  to  the  owner  oi 

better  than   it  would   if  it  had  taken   the  ^  copyright,  does  not  include  the  right  to 

appeal  to  the  circuit  court  of  appeals.    Car-  impose,  by  a  notice  printed  on  the  same  page 

ter  V.  Roberts,  177  U.  S.  496,  500,  44  L.  ed.  with   the  notice  of  copyright,  a   limitation 

861,  803,  20  Sup.  Ct.  Rep.  713;  Robinson  v.  as  to  the  price  at  which  the  book  shall  be 

Caldwell,  165  U.  S.  359,  41  L.  ed.  745,  17  »o\d   at    retail    by    future    purchasers   with 

Sup.   Ct.   Rep.   343.     It   is   suggested   that  ^^'*»<^™  ^^^^^  "  ^^  privity  of  contraet 

the  circuit  court  of  appeals  had  no  jurisdic-  [No.  176.] 
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Argued  March  12,  13,  1908.     Decided  June 

1,  1908. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit tc  review  a  decree  which  affirmed  a 
tlecree  of  the  Circuit  Court  for  the  Southern 
J)iKtrict  of  New  York,  dismissing  a  bill  to 
restrain  the  sale  of  a  copyrighted  book  at 
loss  than  the  retail  price  fixed  by  a  notice 
printed  immediately  below  the  notice  of 
copyright.     Affirmed. 

See  same  case  below.  15  L.RA.(N.S.)  766, 
77  C.  C.  A.  607,  147  Fed.  15. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  H.  Miller  argued  the  cause, 
and,  with  Messrs.  C.  C.  Sliirley  and  Samuel 
1).  Miller,  filed  a  brief  for  appellant: 

The  matter  here  involved  is  of  statutory 
copyright,  pure  and  simple;  no  question  of 
common -law  right  or  property  of  either  the 
author  or  publisher  is  presented.  We  claim 
the  ri^ht  to  control  the  price  under  the  pro- 
viMion  of  the  statute  which  gives  the  owner 
of  a  copyright  the  "sole"  right  of  "vending,'* 
in  strict  analogy  to  the  right  of  the  owner 
of  a  ])atent  to  control  the  j)ricc  of  the  i>at- 
ented  article  under  the  statutory  use  of 
the  same  word. 

Edison  Phonograph  Co.  v.  Kaufmann,  105 
I'ed.  960;  Edison  Phonograph  Co.  v.  Pike, 
116  Fed.  863;  National  Phonograph  Co.  v. 
Schlegel.  64  C  C.  A.  594,  128  Fed.  733; 
lleatou- Peninsular  Button- Fastener  Co.  v. 
Eureka  Specialty  Co.  35  L.R.A.  728,  25  C. 
C.  A.  267,  47  U.  S.  App.  146,  77 
Fed.  288;  Cortelyou  v.  I^)we.  49  C  C. 
A.  671,  111  Fed.  1005;  Victor  Talking 
^Tach.  Co.  V.  The  Fair,  61  C.  C. 
A.  58,  123  Fed.  424;  Dickerson  v.  'Jlnling, 
28  r.  C.  A.  139,  55  II.  S.  App.  217,  84  Fed. 
192;  Dickerson  v.  Matheson,  6  C.  C.  A.  460, 
14  I'.  S.  App.  509,  57  Fed.  524;  E.  Bemcnt 
&  Sons  V.  National  Harrow  Co.  186  U,  S. 
70,  46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747. 

Tf  the  opinion  of  the  trial  court  be  the 
law,  then  every  decision  holding  that  a 
Hule  in  violation  of  the  restriction « that  the 
book  is  to  be  sold  only  on  9ubscriptinn  is  un- 
lawful is  wrong;  for,  in  every  such  case  re- 
ferred to  in  the  opinion  of  the  learned  district 
judge,  the  printing  was  lawful.  According  to 
this  opinion,  if  the  owner  of  a  copyright  were 
to  print  an  edition  of  his  book,  and  a  pirate 
could  get  hold  of  all  or  any  of  the  books 
by  any  sort  of  dishonest  means,  such  pirate 
could  not  be  enjoined  from  selling  the  same, 
because  the  books  were  lawfully  printed. 
Is  it  necessary  to  do  more  than  state  this 
proposition  to  demonstrate  that  it  is  not 
the  law? 

Jewelers'  Mercantile  Agency  v.  Jewelers* 
Weeklv  Pub.  Co.  166  N,  Y.  247,  41  L.R.A, 
52  li.  ed. 


846,  63  Am.  St.  Rep.  666.  49  N.  £.  873; 
Gilmore  v.  Anderson,  38  Fed.  840,  42  Fed. 
267;  Fishel  v.  Lueckel,  53  Fed.  499;  Calla- 
ghan  V.  Myers,  128  U.  S.  617,  32  L.  ed. 
547,  9  Sup.  Ct.  Rep.  177;  Stevens  v.  Glad- 
ding, 17  How.  447,  15  L.  ed.  155. 

The  owner  of  a  copyright,  as  well  as  the 
owner  of  a  patent  right,  is  given  the  exclu- 
sive right  or  liberty  to  vend.  The  impor- 
tant distinction  between  the  two  rights  lies 
in  the  fact  that  the  patent  law  grants  a 
monopoly  of  use  of  the  invention  (that  is, 
a  monopoly  of  the  idea  embodied  in  the  pat- 
ented article),  while  the  copyright  law  does 
not,  in  terms,  give  a  monopoly  of  the  ideas 
expressed   in   the   book. 

Baker  v.  Selden,  101  U.  8.  99,  26  L.  ed. 
841. 

But  this  difference  in  the  laws  creating 
the  respective  rights  does  not  affect  the  pres- 
ent case.  The  complainant  here  seeks  to  es- 
tablish its  right  to  control  the  vending  of 
the  copyright  book,  and  this  right  is  ex- 
pressly granted  by  the  copyright  law. 

Messrs.  John  G.  Carlisle  and  Edniond 
E.  Wise  argued  the  cause  and  filed  a  brief 
for  appellees: 

The  copyright  law  does  not  gram  to  the 
author  the  power  of  sale,  as  that  was  in 
him  at  all  times;  nor  did  it  intend  to  en- 
large it;  but  it  does  grant  to  him  the  Hole 
right  to  multiply,  which,  after  a  sale,  the 
common  law  did  not  reserve  to  him. 

Stephens  v.  Cady,  14  How.  528-530,  14 
L.  ed.  528,  529:  Stevens  v.  CUadding,  17  How. 
447,  15  L.  ed.  155;  American  Tobacco  Co.  v. 
VVerckmeister,  207  I'.  S.  284,  ante,  208,  28 
Sup.  Ct.  Rep.  72;  Jewelers*  Mercantile 
Agency  v.  Jewelers*  Weekly  Pub.  Co.  155 
N.  Y.  247,  41  L.R.A.  846.  03  Am.  St.  Rep. 
666,  49  N.  E.  872;  Wercknieister  v.  Ameri- 
can Lithographic  Co.  68  L.R.A.  591.  69  C. 
C.  A.  553,  134  Fed.  321,  Approved  in  Ameri- 
can Tobacco  Co.  v.  VVerckmeister.  supra; 
Palmer  v.  DeWitt,  47  N.  Y.  536,  7  Am.  Rep. 
480;  Drone,  Copyright,  p.  100;  Holmes  v. 
Hurst,  174  U.  S.  82,  43  L.  ed.  904,  19  Sup. 
Ct.  Rep.  606;  Wheaton  v.  Peters,  8  Pet.  725, 
Appx.,  8  L.  ed.  1106,  Appx.;  Keeler  v.  Stand- 
ard Folding  Bed  Co.  157  V.  S.  «5t».  39  L. 
ed.  848,  15  Sup.  Ct.  Rep.  738. 

Identity  of  ownership  of  the  book  and  of 
the  copyright  is  the  controlling  factor  nec- 
essarily present  in  order  to  retain  dealings 
concerning  the  book  itself  within  the  pro- 
tection of  the  copyright  law,  and  when  that 
identity  is  destroyed,  the  book,  independ- 
ent of  the  right  to  reproduce,  is  entirely 
out  of  the  sphere  and  scope  of  the  copyright 
statute. 

Henry  Bill  Pub.  Co.  v.  Smythe.  27  Fed. 
914:  Harrison  v.  Maynard,  M.  &  Co.  10  C. 
C.  A.   17,  26  U.  S.  App.   99,  01   Fed.   690; 
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Cliniers  v.  Esun.  i2  Fi>J.  «Ofl ;  Wpitkmpi«- 
tcr  V.  AiiiiTicnn  1.itUnt;m]ililc  Co.  68  L.ll.A. 
5111,  QO  C.  ('.  A.  553.  l:f4  Fed.  3i'J;  Doaii  v. 
Ain.rip»n  Book  C...  45  C.  C.  A.  42.  105  Fed. 
772;  KipliDg  V.  G.  P.  I'utnniiiB  Sons,  65 
LJt.A,  873,  57  C.  C.  A.  205.  120  Fed.  831; 
IIoIiIm  .Merrill  Co.  v.  Sixlli'iibiiTg,  131  Fed. 
033. 

An  assignment  of  the  cu)>yri}>1it  transfers 
no  interest  in  the  books  piiblisliud.  iind  rice 
ferm,  an  assi^nieut  of  the  book  pubtishe<] 
traiHfeia  no  iitterest  in  the  co|>,vright  itself. 

.Viin'rii-mi  Tiitacto  Co.  v.  \Vertkmoi»t<"r  j 
Stvpiirna  v.  Cady;  and  Sleiens  v.  Uiudilin}!. 

1'lir  ti'iidiii};  ni'  sale  uf  a,  cojiv  of  »  buuk 
trHiisfi-rn  the  title  to  tiiAL  puvtieiilar  coj'.v 

line  siiigif  M'stif^  of  the  iiitungible  right 
;ii'niit('d  by  tlic  Htiitute.  1  he  paynteiit  of 
till'  loyally  n)Kiii  that  «ule  eiimncitNitL-^i  that 
partieiilar  cupy  frutii  tlie  dominion  of  tlib 
(.'U])yrii;lit  iKi-ctcr  v.  Stanilnrd  Folding  Bed 
Co.'  167  U.  S.  660,  30  L.  eil.  848.  15  Sup. 
Ct.  Itep.  738).  H'itliiiiit.  ill  llu'  slif^hti-t 
.learfe.  diniini-hiiiu  tlie  iirnprictiir's  m'iiio]>- 
oty  nf  iriulinj;  olhi-r  cnpic,-. 

The  piirpuNen  of  the  (  oiintitntion  and  of 
till'  Muliltes  are  ei.iiipletely  inliHiled  by  the 
inln  [jri'tntion  ;;ivi'ii  to  it  hi  the  court  below, 
to  the  eireet  that  Ihi-  rr)]iyri«ht  owner  has 
tlie  sole  and  eschuive  rijjlil  of  first  sale, 
if.  ii|H)n  sneli  lale.  niiy  it'^trivtionH  are  iin- 
|>vsi'<l.  til"  li^flits  iif  the  |>arties  dejH'nd  a1- 
elhev   iijHin   (lie  I'lmiiiiiiii   laiv  and  i'i|uit.v 


Tlie  patent  cases  referred  to  have  new 
lieeii  nliiriiied  in  the  Supreme  Court. 

Anierii-an  Cotton-Tie  Co.  v.  Stminano,  106 
t".  S.  89,  27  L.  ed.  79,  I  Sup.  Ct.  Rep.  5Z; 
Wilson  V.  Sundford,  10  How.  99,  13  L.  ed. 
344;  £xeelsior  Woodiu  Pipe  Co.  v.  Pacilie 
Bridge  Co.  and  K.  Uiiiii-ul  it  Suns  \.  Xa- 
tioiial  Harrow  Co.  suiua. 

The  United  Stale-  Mipieine  Court.  Iixs  uiii 
fonnly  held  that  if  tlie  nuit  is  bn.iitilit  t» 
enforce  or  set  aside  a  c.niti'ai-t,  though  >ui'li 
i-ontract  be  i'onni.'i.'li'J  with  a.  patent,  it  is 
not  a  suit  under  the  [iiiti'iit  lawn,  and  the 
.jiiri.«dirttim  i<f  th-  liieiiit  eonrt  can  «nly 
1h'  iiiiiintaiiied  ii|Hjn  tlii'  Kroundr,  uf  iliwrHitv 
..[   .Lli/eiisbip. 

K\<-.>risior  \\\h..\>'u  l>i|M'  Co.  V.  Pacifie 
lti'tilf;e  Cu.  supra:  U.ile  lite  Ml^.  Co.  v. 
Hyatt.  125  U.  S.  40,  54.  :<l  I.,  ed.  083,  OSti.  S 
.■Slip.  Ct.  Kep.  750;  Kinniiinn  v.  l^arkhurst. 
18  Hun.  28<J,  10  L.  ed.  385;  llroun  T.  At- 
Will,  D2  V.  S.  327.  23  L.  I'd.  511. 

hi  the  iiir»r.»l  raw  to  the  .-use  at  bar. 
■teeided    by     the     t'niliil    Slater     Supreme 
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Tile  .\lftr.  Co.  1.  Hyatt.  125  C.  S. 
40.31  ]..  ed.  II8:i.  8  Sup.  Ct.  Hip.  750;  ENrcl- 
Hior  \V<«>den  I'ip..  Co,  v.  Pacilie  Itridjie  Co.  186 
V.  S.  282,  40  1..  nl.  910.  22  Sup.  Ct.  Rep. 
(181  ;  Alhrip:lil  \:  Tea*.  IIIO  V.  S.  013,  27  L. 
r.l.  2115.  7  Sirp.  Ct.  Re]..  S.TO. 

Un'iny  to  the  dilfereiiee  both  in  the  theorj- 
and  the  letter  of  the  patent  and  copyrislit 
statutes,  the  patent  irisi-s  relied  upon  by 
eon  I  pi  a  ina  lit  are  inapplieable  to  the  ques- 
tion of  eopyright  here  presi'iited. 

Vietor  Talkinj;  Maeh.  Co.  v.  The  Fair, 
61  C.  C.  A.  68.  123  Fed.  4-24;  Edison  Phono 
graph  Co.  v.  Kaufiiiaiin,  105  Fed.  900; 
!-:iliB<m  Plioiio((r.iplL  to.  %.  Pike.  110  Fed. 
803;  National  rhcmofjiaph  Co.  v.  SchlcK-d, 
64  C.  C.  A.  594.  128  Fed.  733;  D)cker»un 
V.  Mathewin.  0  C.  C.  A,  466.  14  U.  S.  App. 
560.  57  Fed.  524;  Diekentun  v.  Tinling,  28 
C.  C.  A.  139.  5.^  V.  S.  App.  217.  84  Fed. 
I!I2:  HeQtHiilVniii«uIar  Rii  1 1  on- Fastener 
Co.  V.  Eureka  Specialty  Co.  35  l-.lt.A.  728, 
23  C.  C.  A.  207,  47  V.  S.  App.  146.  77  Feil. 
288 :  E.  Kinient  &  Sons  v.  National  Harrow 
C...  180  V.  S.  70.  46  L,  ed.  1058.  22  Sup.  Ct. 
Rep.  747:  Cortelyou  v.  Charles  Knew  Jolm- 
son  &  Co.  138  Fed.  110. 
■  OSS 


1   be    M'liiilly    fi'i'iil    from    Hueh   re- 
sliietiou.  ul   least,  in  so  f.ir  as  the  patent 

Kivler  V.  Standard  Folding  Bed  Co.  su- 
pra. 

Jlr.  Stephen  H.  (Ilin  filed  a  brief  on  b.- 
half  of  Charles  Seribner**  Rons: 

The  multiplication  of  mpiea  by  priiilin;; 
is  not  the  sole  right  jjit*en  by  the  cup>  ri;:lil 
Btatutes. 

Harper  i  Bros.  v.  Doiiohue,  144  Fi-d.  401. 

The  rijjht  of  the  owner  of  an  article  in 
which  lie  has  a  monoply.  to  Kell  the  arti- 
cle with  a  valid  restriction  upon  its  use  or 
future  Hale,  has  been  estiiblixlu-d   in   patent 

Victor  Talking  Maeh.  Co.  v.  The  Fair,  61 
C.  C.  A.  5B.  123  Fed.  424;  National  Pliono- 
(jraph  Co.  i.  Sehlcj!.'!,  04  C.  C.  A.  504,  128 
Fed.  735;  Robinsun,  Patents,  i  824;  Edison 
Electric  U^ht  Co.  v.  FeuiiiBiilar  Lijiht. 
Power  &  Heat  Co.  43  C.  C.  A.  4T0,  101  Fed. 
836;  EdiHon  Phonograph  Co.  v.  Kanfmann. 
100  Fed.  000;  Edison  Phonograph  Co.  v. 
Pike.  116  Fed.  863;  Dickerson  v.  Matlieaon. 
0  C.  C.  A.  466.  14  U.  S.  App.  oO'P.  57  Fed- 
524;  Dickerson  v.  Tinting.  28  C.  C.  A.  13!l, 
.■".5  U.  S.  App.  217.  84  F.-d.  195:  Xew  .lersey 
Patent  Co.  v.  Sehacir.-r.  144  Fed.  437; 
lleaton-Peninnular  Hutlon  Fantener  Co.  t. 
Kureka  Specialty  Co.  35  I..B.A.  728.  25  C. 
C.  A.  267,  47  U.  S.  App.  140,  77  Fed.  288; 
E.  Bi>inent  &  Sons  v.  National  Harrow  Co. 
186  i:.  S.  70,  46  L.  ed.  1058,  22  Sup.  Ct.  Rep. 
747:  Cortelyou  v.  I.«we,  40  C.  C.  A.  971,  111 
Fed.  1005;  John  D.  Park  t  Son*  Co.  t. 
Hartmun.  12  L.R.A.(  N'.S.l  135,  82  C.  C.  A. 
158,  163  Feil.  24;  Bndiselie  Anilin-und  Sndit 
SIO  I',  s. 
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Fahrik  v.  Tsler.  75  L.  J.  Cli.  X.  S.  411. 
[1906]  1  Ch.  005,  94  L.  T.  N.  S.  307,  Af 
firmed  in  75  L.  J.  Ch.  N.  S.  749  [1900]  2 
Ch.  443;  Incandescent  Gaslight  Co.  v.  Br«»^- 
den,  16  Rep.  Pat.  Caa.  179;  National  Plioiio- 
fjraph  Co.  v.  Edison-Bell  Consol.  Plioii(»«;rai>h 
Co.  24  Times  L.  R.  201. 

The  copyright  cases  show  that,  in  the 
three  fields  of  making,  use,  and  sale,  the 
law  clpsely  agrees  with  the  law  of  patents. 

(a)  "The  field  of  making." 

Harper  &  Bros.  v.  Donohue,  144  Fed.  492; 
Drone,  Copyright,  pp.  334,  341,  343,  363; 
MacGillivray,  Copyright,  274;  Black  v. 
Henry  G.  Allen  Co.  9  L.R.A.  433,  42  Fed. 
021. 

(b)  "The  field  of  use." 

Drone,  Copyright,  pp.  383,  387-399.  433, 
467;  Story  v.  Holcombe,  4  McLean,  300, 
Fed.  Cas.  No.  13,497;  Macgillivray,  Copy- 
riglit,  281,  282;  Callaghan  v.  Myer.s.  128  U. 
S.017,  32  L.  ed.  547,  9  Sup.  Ct.  Rep.  177; 
West  Pub.  Co.  V.  Lawyers  Co-Op.  Pub.  Co. 
35  L.R.A.  400,  25  C.  C.  A.  648,  51  U.  S.  App. 
216,  79  Fed.  756,  Reversing  25  L.R.A.  441, 
04  Fe<l.  360;  Reed  v.  Holliday.  19  FcmI.  32.->: 
List  Pub.  Co.  V.  Keller,  30  Fed.  772;  t;il- 
more  v.  Anderson,  38  Fed.  846;  Harper  & 
Bros.  V.  Donohue.  supra;  Falk  v.  Brett 
Lithographing  Co.  48  Fed.  678;  Social  Regis- 
ter Asso.  V.  Murphy,  128  Fed.  116;  Encyclo- 
pipdia  Britannica  Co.  v.  American  Newspa- 
per Asso.  130  Fed.  460;  Harper  v.  Ranous, 
67  Fed.  904;  Guggenheim  v.  I-^ng.  12  Times 
L.  R.  401;  Roberts  v.  Myers,  13  Month.  L. 
Rep.  401;  Nicholls  v.  Parker,  17  Times  L. 
R.  482;  Daly  v.  Palmer,  6  Bhitchf.  256, 
Fed.  Cas.  No!  3.552 ;  Daly  v.  Webster.  4  V. 
C.  A.  10,  1  U.  S.  App.  573,  56  Fed.  483; 
Press  Pub.  Co.  v.  Monroe,  51  L.R.A.  353, 
note;  Dr.  Miles  Medical  Co.  v.  Jaynes  Drug 
C*o.  149  Fed.  838;  Rubber  Tire  Wheel  Co. 
V.  Milwaukee  Rubber  Works  Co.  142  Fed. 
536. 

( c )  "The  field  of  sale." 

Drone,  Copyright,  pp.  365,  445,  449;  Mur- 
phy V.  Christian  Press  Asso.  Pub.  Co.  38 
App.  Div.  426,  56  N.  Y.  Supp.  597;  Clemens 
V.  Estes,  22  Fed.  899;  Parton  v.  Prang,  3 
ClifT.  537,  Fed.  Cas.  No.  10,784;  Littlefield 
v.Perrj',  21  Wall.  206,  22  L.  ed.  577;  Hud- 
son V.  Patten,  1  Root,  133;  Black  v.  Henry 
O.  Allen  Co.  56  Fed.  768;  Aronson  v.  Baker, 
43  N.  J.  Eq.  369,  12  Atl.  177;  Cooper  v. 
Stephens  [1895]  1  Ch.  567;  Harper  v.  Shop- 
pcll,  23  Blatchf.  431,  20  Fed.  520;  Authors 
Si  Newspapers  Asso.  v.  O'Gorman  Co.  147 
Fed.  616;  Doan  v.  American  Book  Co.  45  C. 
i\  A.  42,  105  Fed.  770;  Straus  v.  American 
Publishers'  Asso.  177  N.  Y.  480,  64  L.R.A. 
701,  101  Am.  St.  Rep.  819,  69  N.  E.  1107; 
John  D.  Park  k  Sons  Co.  v.  National  Whole- 
Fale  Druggi.sts'  Asso.  175  N.  Y.  1,  62  LJI.A. 
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CiVJ.  m  .\iii.  SI.  Cop.  .-)7S.  ()7  N.  K.  \rx>: 
.Jolm  D.  Park  &.  Sons  v.  liaitiiian,  supra; 
.Ararslijill  V.  Bull.  85  L.  T.  X.  S.  82;  Stevens 
V.  (iladding,  17  How.  447.  15  L.  ed.  155; 
Patterson  v.  J.  S.  Ogilvie  Pub.  Co.  110  IVd. 
45.1. 

Where  there  is  a  restricted  publication,  no 
ri^lits  inconsistent  with  the  restriction  sircj 
surrendered.  There  niav  be  a  >n\i'  «»f  tlie 
subject  of  copyright.  Heparato  and  distinct 
from  the  sale  of  the  copyright  tlierein. 

Werckmei.ster  v.  American  Lithographic 
Co.  08  L.R.A.  .>91,  09  C.  ('.  A.  553.  134  I'.'  I. 
321;  Press  Pub.  Co.  v.  M<;nnH-.  51  L.R.A. 
353,  19  C.  C.  A.  429.  38  U.  S.  App.  410.  73 
Fed.  196;  Jewelers'  Mercantile  Agency  v. 
Jewelers'  Wi>okly  I'nb.  Co.  155  X.  V.  241, 
41  L.R.A.  840,  t53  Am.  St.  Rep.  OtUi, 
49  N.  E.  872;  Weickmeister  v.  Springer 
Lithographing  Co.  t»3  Fed.  80S;  (  aiid  v. 
Sinie.  L.  K.  12  \pp.  Cas.  .144;  Baiihtt.'  v. 
Crittemlen.  4  McLean.  300.  Fe«l.  Cas.  Xn. 
1.082;  Prince  Albert  v.  Strange.  2  De  G.  k 
S.  052:  i-add  v.  Oxnard.  75  Fed.  729: 
Queensberry  v.  Slieblware.  2  Kden.  .*{2!>:  K\- 
ehange  Teleg.  Co.  v.  (ire^ory  (lS')ii|  I  (^. 
B.  147:  Kienian  v.  ^fanhattan  <^n«»tati«»n 
Teleg.  Co.  50  How.  Pr.  194;  Aron>.  n  v. 
Baker.  43  N.  J.  ?:q.  370.  12  Atl.  177;  Coopsr 
V.  Stephens,  supra;  Blunt  v.  Patten.  2  Paine, 
393,  Fed.  Cas.  Xo.  1,579;  French  v.  l\nling, 
63  Fed.  021. 

Mr.  Justice  Dny  delivered  the  opinion  of 
the  court: 

The  complainant  in  the  circuit  court,  ap- 
pellant here,  the  Bohbs- Merrill  Company, 
brought  suit  against  the  responch-nts.  ap- 
I)ellees  here.  Isidor  Straus  and  Xathan 
Straus,  partners  as  R.  IT.  .Afacy  &  Company, 
in  the  circuit  court  of  the  I'nited  Stales 
for  the  southern  district  of  Xew  York,  to 
restrain  the  sab*  of  a  copyrighted  novel,  en- 
titled -The  Castaway."  at  retail  at  less  than 
$1  for  each  copy.  The  ciivuit  court  dis- 
missed the  bill  on  final  hearing.  139  Fed. 
155.  The  decree  of  the  circuit  court  was 
alhrmed  on  appeal  by  the  circuit  court  of 
appeals,  77  C.  C.  A.  007,  147  Fed.  15. 

The  appellant  is  the  owner  of  the  copy- 
right upon  "The  Castaway."  obtained  on 
the  18th  day  of  May,  1904,  in  conformity  to 
the  copyright  statutes  of  the  Inited  States. 
Print^  immediately  below  the  copyright 
notice,  on  the  page  in  the  book  following  the 
title  page,  is  inserted  the  following  notice: 

The  price  of  this  book  at  retail  is  $1  net 
No  dealer  is  licensed  to  sell  it  at  a  less 
price,  and  a  sale  at  a  less  price  will  be 
treated  as  an  infringement  of  the  copy- 
right. 

The  Bobbs-Merrill  Company. 
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Macy  &  Cuni[>auy,  before  the  commence- 
ment of  the  action,  purchased  copies  of  the 
book  for  the  purpose  of  selling  the  same  at 
retail.  Ninety  per  cent  of  such  copies  were 
purchased  by  them  at  wholesale  at  a  price 
[S42] below  the  retail  price  by  about  *40  per  cent, 
and  10  per  cent  of  the  books  purchased  by 
them  were  purchased  at  retail,  and  the  full 
price  paid  therefor. 

It  is  stipulated  iu  the  record: 

Defendants,  at  the  time  of  their  purchase 
of  copies  of  the  book,  knew  that  it  was  a 
copyrighted  book,  and  were  familiar  with 
the  terms  of  the  notice  printed  in  each  copy 
thereof,  as  above  set  forth,  and  knew  that 
this  notice  was  printed  in  every  copy  of 
the  book  purchased  by  them. 

The  wholesale  dealers,  from  whom  de- 
fendants purchased  copies  of  the  book,  ob- 
tained the  same  either  directly,  from  the 
complainant  or  from  other  wholesale  deal- 
ers at  a  discount  from  the  net  retail  price, 
and,  at  the  time  of  their  purchase,  knew 
that  the  book  was  a  copyrighted  book,  and 
were  familiar  with  the  terms  of  the  notice 
printed  in  each  copy  thereof,  as  described 
above,  and  such  knowledge  was  in  all  whole- 
sale dealers  through  whom  the  books  passed 
from  the  complainants  to  defendants.  But 
the  wholesale  dealers  were  under  no  agree- 
ment or  obligation  to  enforce  the  observ- 
ance of  the  terms  of  the  notice  by  retail 
dealers,  or  to  restrict  their  sales  to  retail 
dealers  who  would  agree  to  obsen'e  the 
terms  stated  in  the  notice. 

The  defendants  have  sold  copies  of  the 
book  at  retail  at  the  uniform  price  of  89 
cents  a  copy,  and  are  still  selling,  exposing 
for  sale,  and  offering  copies  of  the  book  at 
retail  at  the  price  of  80  cents  per  copy,  with- 
out the  consent  of  the  complainant. 

Much  of  the  argument  on  behalf  of  the 
appellant  is  based  upon  the  alleged  analogy 
between  the  statutes  of  the  United  States 
securing  patent  rights  to  inventors,  and  the 
copyright  acts,  securing  rights  and  privi- 
leges to  authors  and  others.  And  this  anal- 
ogy, it  is  contended,  is  so  complete  that  de- 
cisions under  the  patent  statutes  in  respect 
to  the  rights  claimed  in  this  suit  under  the 
copyright  act  are  necessarily  controlling. 

In  the  main  brief  submitted  by  the 
learned  counsel  for  the  appellant  it  is  said: 

"All  of  the  argument  has  been  upon  the 
[S4S]as8umptionthat  *the  very  numerous  decisions 
of  the  circuit  courts  and  circuit  courts  of 
appeals,  such  as  the  Heaton-Peninsular  But- 
ton-Fastener Co.  V.  Eureka  Specialty  Co. 
35  L.R.A.  728,  26  C.  C.  A.  267.  47  U.  s!  App. 
146,  77  Fed.  288,  the  Victor  Talking  Mach. 
Co.  V.  The  Fair,  61  C.  C.  A.  58,  123  Fed. 
424.  and  otliers  along  the  same  line,  as  well 
as  the  Cotton  Tie  Case  in  this  court,  up- 
holding this  restriction,  with  reference  to 
MO0O 


sales  of  patented  artksles,  express  the  law; 
and  we  have  been  especially  confident  that 
such  must  be  the  case,  for  the  reason  Uiat 
this  court,  in  £.  Bement  &  Sons  ▼.  National 
Harrow  Co.  186  U.  8.  page  70,  46  L^  ed. 
1058,  22  Sup.  Ct.  Rep.  747,  has  given  its 
sanction  to  the  broad  doctrines  laid  down  in 
the  Heaton-Peninsular  Case,  supra. 

The  present  case  involves  rights  under  the 
copyright  act.  The  facts  disclose  a  sale  of 
a  book  at  wholesale  by  the  owners  of  tbe 
copyright,  at  a  satisfactory  price,  and  this 
without  agreement  between  the  parties  to 
such  sale  obligating  the  purchaser  to  con- 
trol future  sales,  and  where  the  alleged 
right  springs  from  the  protection  of  the 
copyright  law  alone.  It  is  contended  thtt 
this  power  to  control  further  sales  is  gi>'<*n 
by  statute  to  the  owner  of  such  a  cop3'ri)rht 
in  conferring  the  sole  right  to  **veiid'*  s 
copyrighted  book. 

A  case  such  as  the  present  one.  concorninjr 
inventions  protected  by  letters  patent  of 
the  United  States,  has  not  been  decided  io 
this  court,  so  far  as  we  are  aibk  to  discov- 
er. In  the  so-called  "Cotton  Tie  Ca«^" 
(American  (Cotton  Tie  Co.  v.  Simmons,  lOtS 
U.  S.  89,  27  L.  ed.  79,  1  Sup.  Ct.  Rep.  62). 
the  complainant  company  owned  patentf^  for 
improvements  in  metallic  cotton-bale  ties, 
and  these  cotton-bale  ties  were  manufac- 
tured by  the  patentee,  and  stamped  in  tiie 
buckles  were  the  words:  "Licens(Mi  to  use 
once  only."  After  the  bands  had  been  sev- 
ered at  the  cotton  mill,  the  respondent 
bought  them  and  the  buckles  as  scrap  iron, 
rolled  and  straightened  the  pieces  of  the 
bands,  and  riveted  their  ends  together.  He 
then  cut  them  into  proper  lengths  and  sold 
them,  with  the  buckles,  to  be  used  as  ties. 

The  report  of  this  case  in  the  cin-uit  court 
for  the  district  of  Rhode  Island  is  found 
in  3  Bann.  A  Ard.  320,  Fed.  Cas.  No.  293. 
The  report  shows  that  Judge  •Shepley  diii-[l<*l 
missed  the  bill  on  the  ground  that  the  at- 
tempted restriction  to  a  single  use  by  the 
words  stamped  on  the  buckle  was  not  one 
which  the  patentee  was  entitled  to  impose, 
as  the  sale  of  the  patented  article,  as  an 
ordinary  article  of  commerce,  had  taken  it 
outside  of  the  limits  of  the  patent  monop- 
oly, and  that  the  purchaser  took  unrestrict- 
ed title  to  the  buckle,  without  any  reserva- 
tion in  the  vendor.  This  court  reversed  thai 
decision,  holding  that  the  reconstructed  ties 
were  not  a  repair  of  the  old  article,  but  a 
recreation  of  the  subject  of  tbe  patent,  and, 
therefore,  an  infringement.  Mr.  Jnstiei 
Blatchford,  in  delivering  the  opinion  of  tlie 
court,  said: 

"Whatever  right  the  defendants  eould  ac- 
quire to  the  use  of  the  old  buckle,  they  ac- 
quired no  right  to  combine  it  with  a  sub- 
stantially new  band,  to  make  a  ootton-faalt 
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tie.  They  so  combined  it  when  they  com- 
bined it  with  a  band  made  of  the  pieces  of 
the  old  band  in  the  way  described.  What 
the  defendants  did  in  piecing  together  the 
pieces  of  the  old  band  was  not  a  repair  of 
the  band  or  the  tie,  in  any  proper  sense. 
The  band  was  Toluntarily  severed  by  the 
consumer  at  the  cotton  mill,  because  the  tie 
had  performed  its  function  of  confining  the 
bale  of  cotton  in  its  transit  from  the  planta- 
tion or  the  press  to  the  mill.  Its  capacity 
for  use  as  a  tie  was  voluntarily  destroyed. 
As  it  left  the  bale  it  could  not  be  used  again 
as  a  tie.  A»  a  tie  the  defendants  recon- 
structed it,  although  they  used  the  old 
buckle  without  repairing  that." 

That  the  case  was  not  decided  as  one  of 
restricted  license,  because  of  the  words 
stamped  on  the  buckle,  is  shown  by  the  lan- 
guage of  Mr.  Justice  Blatchford,  in  ooti- 
cluding  his  opinion : 

"We  do  not  decide  that  they  are  liable 
as  infringers  of  either  of  the  three  patents, 
merely  because  they  have  sold  the  buckle 
considered  apart  from  the  band  or  from  the 
entire  structure  as  a  tie." 

We  cannot  agree  that  any  different  view 
of  the  Cotton  Tie  Case  was  indicated  in 
the  comments  of  the  learned  justice,  speak- 
ing for  this  court,  in  Morgan  Envelope  Co. 
v.  Albany  Perforated  Wrapping  Paper  Co. 
152  U.  8.  426,  433,  38  L.  ed.  500.  503,  14 
Sup.  Ct  Rep.  627.  What  was  there  said 
I5]iu  connection  *with  the  quotation  from  the 
opinion  of  Mr.  Justice  Blatchford  in  the 
Cotton  Tie  Case  enforces  the  view  that  the 
case  was  one  of  infringement  because  of  the 
reconstruction  of  the  patented  device. 

in  E.  Bement  A  Sons  v.  National  Harrow 
Co.  supra,  the  suit  was  between  the  owners 
of  the  letters  patent  as  licensor  and  li- 
censees, seeking  to  enforce  a  contract  as  to 
the*  price  and  terms  on  which  the  patented 
article  might  be  dealt  with  by  the  licensee. 
T)ie  case  did  not  involve  facts  such  as  in 
the  case  now  before  us,  and  concerned  a 
contract  of  license  sued  upon  in  the  state 
court,  and,  of  course,  does  not  dispose  of 
the  questions  to  be  decided  in  this  case. 


the  argument,  and  discuss  the  rights  of  a 
patentee,  under  letters  patent,  and  then,  by 
analogy,  apply  the  conclusions  to  copy- 
rights, we  might  greatly  embarrass  the  con- 
sideration of  a  case  under  letters  patent, 
when  one  of  that  character  shall  be  present- 
ed to  this  court. 

We  may  say  in  passing,  disclaiming  .iny 
intention  to  indicate  our  views  as  to  wiiat 
would  be  the  rights  of  parties  in  circum- 
stances similar  to  the  present  case  under 
the  patent  laws,  that  there  are  differences 
between  the  patent  and  copyright  statutes 
in  the  extent  of  the  protection  granted  by 
them.  This  was  recognized  by  Judge  Lur- 
ton,  who  wrote  a  leading  case  on  the  sub- 
ject in  the  Federal  courts  ( Button  Fastener 
Case,  supra),  for  he  said  in  the  subsequent 
case  of  John  D.  Park  &  Sons  Co.  v.  Hart- 
man,  12  L.R.A.(N.8.)  135,  82  G.  C.  A.  158, 
153  Fed.  24: 

^"There  are  such  wide  differences  between [S46} 
the  right  of  multiplying  and  vending  copiei 
of  a  production  protected  by  the  copyright 
statute  and  the  rights  secured  to  an  inventor 
under  the  patent  statutes,  that  the  cases 
which  relate  to  the  one  subject  are  not  al- 
together controlling  as  to  the  other." 

We  therefore  approach  the  consideration 
of  this  question  as  a  new  one  in  this  court, 
and  one  that  involves  the  extent  of  the  pro- 
tection which  is  given  by  the  copyright 
statutes  of  the  United  States  to  the  owner 
of  a  copyright  under  the  facts  disclosed  in 
this  record.  Recent  cases  in  this  court  have 
affirmed  the  proposition  that  copyright 
property  under  the  Federal  law  is  wholly 
statutory,  and  depends  upon  the  right  cre- 
ated under  the  acts  of  Congress  passed  in 
pursuance  of  the  authority  conferred  under 
article  1,  f  8,  of  the  Federal  Constitution: 
"To  promote  the  progress  of  science  and  use- 
ful arts,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries." 
American  Tobacco  Co.  v.  Werckmeister,  207 
U.  S.  284,  ante,  208,  21.  Sup.  Ct.  Rep.  72; 
White-Smith  Music  Pub.  Co.  ▼.  Apollo  Co. 
209  U.  S.   1,  ante,  655,  28  Sup.  Ct.  Rep. 


The  question  was  supposed  to  be  involved  |3 10;  following  the  previous  cases  of  Wheat- 


in  the  recent  case  of  Cortelyou  ▼.  Johnson, 
207  U.  S.  196,  ante,  167,  28  Sup.  Ct.  Rep. 
105,  where  a  patented  machine,  known  as 
the  Neosfyle,  was  sold  with  a  license,  print- 
ed on  the  baseboard  of  the  machine,  limit- 
ing the  use  thereof  to  certain  paper,  ink, 
and  other  supplies,  made  by  the  Neostyle 
company.  While  the  question  as  to  the 
validity  of  such  license  restriction  was  fully 
and  ably  argued  by  counsel,  the  case  Went 
off  upon,  the  finding  that  notwe  of  the  li- 
cense restriction  was  not  brought  home  to 
the  defendant  company. 

If  we  were  to  follow  the  course  taken  in 
SS  li.  ed. 


on  V.  Peters,  8  Pet.  591,  8  L.  ed.  1055;  Banks 
V.  Manchester,  128  U.  S.  244-253,  32  L. 
ed.  425-429,  9  Sup.  Ct.  Rep.  36;  Thomp- 
son V.  Hubbard,  131  U.  S.  123-161,  33  L.  ed. 
76-86,  9  Sup.  Ct  Rep.  710. 

The  learned  counsel  for  the  appellant  in 
this  case,  in  the  argument  at  bar,  disclaims 
relief  because  of  any  contract,  and  relies 
solely  upon  the  copyright  statutes,  and  rights 
therein  conferred.  The  copyright  statutes 
ought  to  be  reasonably  construed,  with  a 
view  to  effecting  the  purposes  intended  by 
Copgress.  They  ought  not  to  be  unduly  ex- 
tended by  judicial  construction  to  include 
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privileges  not  intoiidcd  to  bo  conferred,  nor 
so  narrowly  construed  as  to  deprive  those 
entitled  to  their  benefit  of  the  rights  Con- 
gress  intended  to  grant. 

At  common  law  an  author  liad  a  property 
in  hi.s  manuscript,  and  might  have  redress 
a;:ainst  anyone  who  undertook  to  realize  a 
profit  from  its  publication  witlioiit  authori- 
t>  of  tlie  author.  W  ln»aton  v.  Peters,  8  Pet. 
.->!)!   (J5l>,  8  L.  ed.  1055-1080. 

ill  Drone  on  Copyright,  that  author  says, 
pa;ie  10.0: 

"As  the  law  is  now  exjiounded.  there  are 
[31 7  J  important  differences  ^between  the  statutory 
uiid  the  common-law  rijrlit.  The  former  ex- 
ists only  in  works  which  have  been  pub- 
lished within  the  meaning  of  the  statute, 
and  the  latter  only  in  works  which  have  not 
been  so  published.  In  the  former  case, 
ownership  is  limited  to  a  term  of  years;  in 
tho  hitter,  it  is  perpetual.  The  rights  do 
not  co-exist  in  the  same  composition;  when 
the  statutory  right  begins  the  common -law 
right  ends.  15oth  may  be  defeated  by  pub- 
lication. Thus,  when  a  work  is  published 
in  firint.  the  owner's  common-law  rights 
are  lost;  and,  unless  the  publication  be  in 
accordance  with  the  requirements  of  the 
statute,  the  statutory  riglit  is  not  secured." 

Wliile  tlie  nature  of  the  property  and  the 
protection  intended  to  be  given  the  inventor 
or  author  as  the  reward  of  genius  or  intel- 
lect in  the  production  of  his  book  or  work 
of  art  is  to  be  considered  in  construing  the 
act  of  Congress,  it  is  evident  that  to  secure 
the  author  the  right  to  multiply  copies  of 
his  work  mav  be  said  to  have  been  the  main 
jiinpose  of  the  copyright  statutes.  Speak- 
ing for  this  court  in  Stephens  v.  Cady,  14 
>Iow.  528,  530,  14  L.  ed.  528,  529.  Mr.' Jus- 
tice Nelson  said: 

"The  copyright  is  an  exclusive  right  to 
the  multiplication  of  the  copies,  for  the  ben- 
efit of  the  author  or  his  assigns,  discon- 
nected from  the  plate,  or  any  other  physical 
existence.  It  is  an  incorporeal  right  to 
]irint  and  publish  the  map;  or,  as  said  by 
Lord  Mansfield  in  Millar  v.  Taylor,  4  Burr. 
2306,  'a  property  in  notion,  and  has  no 
corporeal,  tangible  substance.'"  ♦ 

This  fact  is  emphasized  when  we  note  the 
title  to  the  act  of  Congress,  passed  at  its 
first  session. — "An  Act  for  the  Encourage- 
ment  of  Learning,  by  Securing  the  Copies 
of  ^laps.  Charts,  and  Books,  to  the  Au- 
thors and  Proprietors  of  Such  Copies,  dur- 
ing the  Times  Therein  Mentioned."  1  Stat, 
at  L.  by  Peters,  chap.  15,  p.  124. 

In  order  to  secure  this  right  it  was  pro- 
vided in  that  statute,  as  it  has  been  in  sub- 
sequent ones,  that  the  authors  of  books, 
their  executors,  administrators,  or  assigns, 
shall  have  the  "sole  right  and  liberty  of 
printing,  reprinting,  publishing,  and  vend- 
J092 


iiig"  such  book  for  a  term  of  year*,  upon 
complying  with  the  *statutoiy  conditions  8et[S-18 
forth  in  the  act  as  essential  to  the  nc(|uiring 
of  a  valid  copyright.  Each  and  all  of  thest* 
statutory*  rights  should  be  given  such  pro- 
tection as  the  act  of  Congress  requires,  in 
order  to  secure  the  rights  conferred  upon 
authors  and  others  entitled  to  the  benefit 
of  the  act.  Let  us  see  more  specifically 
what  arc  the  statutory  rights,  in  this  behalf, 
secured  to  one  who  has  complied  with  the 
provisions  of  the  law  and  become  the  owner 
of  a  copyright.  They  may  be  found  in  {{ 
4952.  4005,  and  4970  of  the  Revised  Stat 
utes  of  the  United  States,  and  are  as  fol- 
lows : 

"Sec.  4952.  Any  citizen  of  the  United 
States  or  resident  therein,  who  shall  be  the 
author,  inventor,  designer,  or  proprietor  of 
any  book,  map,  chart,  dramatic  or  musical 
composition,  engraving,  cut,  print,  or  photo- 
graph or  negative  thereof,  or  of  a  painting, 
drawing,  chromo,  statue,  statuary,  and  of 
models  or  designs  intended  to  be  perfected 
as  works  of  the  fine  arts,  and  the 
executors,  administrators,  or  assigns  of  any 
such  person,  .shall,  upon  complying  with  the 
provisions  of  this  chapter,  have  the  sole  lib- 
erty of  printing,  reprinting,  publishing,  com- 
pleting, copying,  executing,  finishing,  and 
vending  the  same."  U.  S.  Comp.  Stat.  1901. 
p.  3406. 

"Sec.  4905.  If  any  person,  after  the  record- 
ing of  the  title  of  any  map,  chart,  musical 
composition,  print,  cut,  engraving,  or  pho- 
tograph, or  chromo,  or  of  the  description  of 
any  painting,  drawing,  statue,  statuary,  or 
model  or  design  intended  to  be  perfected 
and  executed  as  a  work  of  the  fine  arts,  as 
provided  by  this  chapter,  shall,  within  the 
term  limited,  and  without  the  consent  of 
the  proprietor  of  the  copyright  first  ob- 
tained in  writing,  signed  in  presence  of  two 
or  more  witnesses,  engrave,  etch,  work,  copy, 
print,  publish,  or  import,  either  in  whole  or 
in  part,  or  by  varying  the  main  design 
with  intent  to  evade  the  law,  or,  knowing 
the  same  to  be  so  printed,  published,  or  im- 
ported, shall  sell  or  expose  to  sale  any  copy 
of  such  map  or  other  article,  as  aforesaid, 
he  shall  forfeit  to  the  proprietor  all  the 
plates  on  which  the  same  shall  be  copied, 
and  every  sheet  thereof,  either  copied  or 
printed,  and  shall  further  forfeit  •one  dol-(S4*! 
lar  for  every  sheet  of  the  same  found  in 
his  possession,  either  printing,  printed,  cop- 
ied, published,  imported,  or  exposed  for 
sale;  and  in  case  of  a  painting,  statue,  or 
statuary',  he  shall  forfeit  ten  dollars  for 
every  copy  of  the  same  in  his  possession,  or 
by  him  sold  or  exposed  for  sale,  one  half 
thereof  to  the  proprietor  and  the  other  half 
to  the  use  of  the  United  SUtes."  U.  S. 
Comp.  Stat.  1901,  p.  3414. 
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Section  4970  is  as  follows: 

"The  circuit  courts,  and  district  courts 
having  the  jurisdiction  of  circuit  courts 
shall  have  power,  upon  bill  in  equity  illod  by 
any  party  aggrieved,  to  grant  injuuctions 
to  prevent  the  violation' of  any  riglit  secured 
by  the  laws  rcsjH'cting  coj)yrights,  aecordin;; 
to  the  course  and  principles  of  courts  of 
equity,  on  such  terms  as  tlie  court  may  deem 
reasonable."  U.  S.  Comp.  Stat.  1901,  p. 
3416. 

Section  4905  undertakes  to  work  a  for- 
feiture  of  copyri{,'htcd  articles,  and  confers 
a  riglit  of  action  for  a  penalty.  Relief  is 
given  in  a  single  suit,  one  half  of  the  money 
recovered  going  to  the  United  States. 
Werckmciater  v.  American  Tobacco  Co.  207 
U.  S.  375,  ante,  254,  28  Sup.  Ct.  Rep.  124. 

As  this  is  a  suit  in  equity  for  relief  under 
S  4970  of  the  U.  S.  Revised  Statutes,  giving 
to  the  circuit  and  district  courts  of  the 
liiited  States  the  right  to  grant  relief  by 
injunctions  to  prevent  the  violation  of 
rights  secured  by  the  copyright  statutes,  we 
are  not  concerned  with  rights  and  remedies 
under  §  4005. 

It  is  the  contention  of  the  appellant  that 
the  circuit  court  erred  in  failing  to  give  ef- 
fect to  the  provision  of  $  4962,  protecting 
the  owners  of  the  copyright  in  the  sole  right 
of  vending  the  copyrighted  book  or  other 
article,  and  the  argument  is  that  the  statute 
vested  the  whole  lleld  of  the  right  of  ex- 
clusive sale  in  the  copyright  owner;  that  he 
can  part  with  it  to  another  to  the  extent  that 
he  sees  fit,  and  may  withhold  to  liimself.  by 
proper  reservations,  so  much  of  the  right  as 
"he  pleases. 

What  does  the  statute  mean  in  granting 
"the  pole  right  of  vending  tlie  manic  V  Was 
it  intended  to  create  a  right  which  would 
permit  the  holder  of  the  copyright  to  fasten, 
50]by  notice  *in  a  book  or  upon  one  of  the  ar- 
ticles mentioned  within  the  statute,  a  re- 
striction upon  the  subsequent  alienation  of 
the  subject-matter  of  copyright  after  the 
owner  had  parted  with  the  title  to  one  who 
had  acquired  full  dominion  over  it  and  had 
given  a  satisfactory  price  for  it?  It  is  not 
denied  that  one  who  has  sold  a  copyrighted 
article,  without  restriction,  has  parted  with 
all  right  to  control  the  sale  of  it.  The 
purchaser  of  a  t)ook,  once  sold  by  authority 
of  the  owner  of  the  copyright,  may  sell  it 
again,  although  he  could  not  publish  a  new 
edition  of  it. 

In  this  case  the  stipulated  facts  show  that 
the  books  sold  by  the  appellant  were  sold 
at  wholesale,  and  purchased  by  those  who 
made  no  agreement  as  to  the  control  of  fu- 
ture sales  of  the  book,  and  took  upon  them- 
aelves  no  obligation  to  enforce  the  notice 
printed  in  the  book,  undertaking  to  re- 
strict retail  sales  to  a  price  of  $1  per  copy. 
52  li.  ed. 


The  precise  question,  therefore,  in  this 
case  is.  Does  the  sole  right  to  vend  (named 
in  §  4952)  secure  to  the  owner  of  the  copy- 
right the  right,  after  a  sale  of  the  book  to  a 
piirchastr,  to  restrict  future  sales  of  the 
book  at  retail,  to  the  right  to  sell  it  at  a 
certain  price  per  copy,  because  of  a  notice 
in  the  book  that  a  sale  at  a  different  price 
will  be  treated  as  an  infringement,  which 
notice  has  been  brought  home  to  one  undLT- 
taking  to  sell  for  less  than  the  named  sum*. 
W'e  do  not  think  the  statute  can  l»e  given 
such  a  construction,  and  it  is  to  be  reniem- 
hered  that  this  is  purely  a  question  of  stat- 
ntory  construction.  Tliere  is  no  claim  in 
this  case  of  contract  limitation,  nor  license 
agreement  controlling  the  subsequent  sales 
of  the  l^ook. 

In  our  view  the  copyright  statutes,  while 
prot'.'cting  the  owner  of  the  copyright  in  his 
riglit  to  multiply  and  sell  his  production,  do 
not  create  the  right  to  impose,  by  notice, 
such  as  is  disclosed  in  this  case,  a  limita- 
tion at  which  the  l>ook  shall  be  sold  at  re- 
tail b}'  future  purchasers,  with  whom  tliere 
is  no  privity  of  contract.  This  conclusion  is 
reached  in  view  of  the  language  of  the  stat- 
ute, read  in  the  light  of  its  main  purpose  *to[S51] 
secure  the  right  of  multij)lying  copies  of  the 
work, — a  right  which  is  the  s)X?cial  creation 
of  the  statute.  True,  the  statute  also  se- 
cures, to  make  this  right  of  multiplication 
etrcctual,  the  .sole  riglit  to  vend  copies  of  the 
book,  the  prmluction  of  the  author's  thought 
and  conception.  Tlic  owner  of  the  copyright 
in  this  eas?  did  sell  copies  of  the  book  in 
quantities  and  at  a  price  satisfactory  to  it. 
It  has  exerci.sed  the  right  to  vend.  What 
the  complainant  contends  for  embraces  not 
only  the  right  to  sell  the  copies,  but  to  qual- 
ify the  title  of  a  future  purchaser  by  the 
reservation  of  the  right  to  have  the  remedies 
of  tli(!  statute  against  an  infringer  because 
of  the  printed  notic?  of  its  purpose  so  to 
do  unless  the  purchaser  sells  at  a  price  fixed 
in  the  notice.  To  add  to  the  right  of  ex- 
clusive sale  the  authority  to  control  all  fu- 
ture retail  .sales,  bv  a  notice  that  such  sales 
must  be  made  at  a  fixed  sum,  would  give  a 
right  not  included  in  the  terms  of  the  stat- 
ute, and.  in  our  view,  extend  its  operation, 
by  construction,  beyond  its  meaning,  when 
interpreted  with  a  view  to  ascertaining  the 
legislative  intent  in  its  enactment. 

This  conclusion  renders  it  unnecessary  to 
discuss  other  questions  noticed  in  the  opin- 
ion in  the  circuit  court  of  appeals,  or  to  ex- 
amine into  the  validity  of  the  publisher'a 
agreements,  alleged  to  be  in  violation  of  the 
acts  to  restrain  combinations  creating  a 
monopoly  or  directly  tending  to  the  re- 
straint of  trade. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  afTinned. 
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[85«]*CHARLES    SCRIBNER  and     Arthur    H.  tiffs'  books  without  a  license,  but  they  in- 

Scribner,   Trading  as   Charles    Scribner's  duced  jobbers  and  booksellers  to  break  their 

Sons,  Appts.,  contracts   with    the   complainants    touching 

^'  the  monopoly  of  their  copyrights. 

ISIDOR  STRAUS  and  Nathan  Straus,  In-  rh\s  brings  the  case  within  the  rule  of 

dividually    and    as    Copartners,    Trading  contributory     infringement    esUWished    in 

under  the   Firm  of  R.  H.  Macy  &  Com-  ^*^-,*    «•-!,            ^ 

pany.     (No.  204.)  P*^'';  *^^-.       ,     «  ,,      ^    ^ 

^     " Heaton-Penmsula  Button-Fastener  Co.  v. 

CHARLES  8CRTBNER.S^KS.  INCORPO-  ^i' 26?rT7*l? S^'p'  I«.-^7?.i.^'; 

^'  Appt.,  Cortelyou  v.  Lowe,  49  C.  C.  A.  671,  111  Fed. 

ISIDOR  STRAUS  and  Nathan  Straus.  In-  ^^^^''  Tubular  Rivet  k  Stud  Co.  v.  O'Brien, 

dividually,    and    as    Copartners,    Trading  »3  Fed.  200;  Thomson-Houston  Electric  Co. 

under  the'^ame  of  R.  H.  Macy  &  Com-  v.  Kelsey  Electric  R.  Specialty  Co.  22  C.  C. 

pany.     (No.  205.)  A.  1,  45  U.  S.  App.  05,  75  Fed.  1005;  Brod- 

rick  Copygraph   Co.   v.   May  hew,   131   Fed. 

(See  S.  C.  Reporter's  ed.  362-365.)  92;  National  Phonograph  Co.  v.  Edison-BeU 

_   ,       ,                       ,      .   ^.    .  Consol.  Phonograph  Co.  24  Times  L.R.201. 

Federal    courts  -  Jurisdiction  -  copy-  Contributory  infringement  is  the  "inten- 

rigtit  case.  x.       1     'j*      V«                       *.           xi_      • 

1.  Whether  the  owners  of  the  copyright  *'«n*^  **<**^  <>'  ^™  P«"^«  **y  another  is 
in  a  book  can  have  relief  in  a  court  of  equity  the  unlawful  making  or  selling  or  using  of 
by   virtue   of    their    rights,    independent   of  the  patented  invention." 

statutory  copyright,  in  view  of  an  alleged  Thomson-Houston  Electric  Co.  ▼.  Kelsey 
conditional    sale,    is   a  question   which    the  Electric  R.  Specialty  Co.  72  Fed.  1016. 
Federal  courts  cannot  consider  in  a  suit  to  Thj,  doctrine  applies  in  the  law  of  copy- 
restrain   the  sale  of  the  book  at  retail  at  ,.jj,jj^ 

less  than  the  fixed  price    in  which  there  is  «    •               g^^      „    23  B,^t„„    ^jj    26 

no  claim  of  damages  m  the  sum  of  $2,000,  «  V  ™          ^"^ifir>  *»   *^   *#.»i^m».  -■•#*, 

and  no  diversity  of  citizenship.  ^^*  °"^' 

Appeal  -  review   of   facts  -  concarrent  I«»  *»'"«  ""'l*"  ««>*  P'oteeU^  by  pat^t 

findings.  ^^  copyright,  but   manufactured   by  secret 

2.  Concurrent  findings  of  the  courts  be-  process,  the  vendor  may  impose  limitations 
low  in  a  suit  to  restrain  the  sale  of  copy-  upon  the  use  or  future  sale  of  the  articles, 
righted  publications  at  less  than  the  fixed  which  may  be  enforced  in  equity. 

price,  that  there  was  no  satisfactory  proof  Elliman  Sons  &  Co.  v.  Carrington  &  Soi 

that   the   defendant   had    induced   and   per-  ^ig^jj  g  Ch.  275,  84  L.  T.  N.  S.  858;  Board 

suaded  sundry  jobbers  and  dealers,  who  jiad  ^   ^.^^.^  q     .         g      ^  ^    ^^^ 

obtained  copvrighted   books   from  the  com-  i-,^   i> 

plainants,  to  deliver  the  same  to  the  defend-  U.  S.  252,  49  L.  ed.  1039,  25  Sup.  Ct.  Rep. 

ant  for  sale  at  reUil  at  less  than  the  prices  637;  Garst  v.  Harris,  177  Mass.  72,  58  N. 

fixed  by  the  complainants,  and  in  violation  E.  174;  Walsh  v.  Dwight,  40  App.  Div.  613, 

of    the    agreement    upon    which    the    books  58  N.  Y.  Supp.  91;   John  D.  Park  A,  Sons 

were  obtained,  will  not  be  disturbed  by  the  Co.  v.  National  Wholesale  Druggists*  Asso. 

Federal   Supreme  Court,  on  appeal,  if  not  175  jj.  Y.  9, 62  L.R.A.  632,  96  Am.  St  Rep. 

4?learly  erroneous.  g^g    ^j  jj    ^    13^.  ^owXe  v.  Park,  131  U. 

TNos    204    206  H  S*  ®®'  ^^'  ^^  ^-  ^'  ^^»  7*'  *  ^"P-  ^  ^P* 

IX  UB.  ^vt,  ^  «. jf  ^gg  ^   Whitwell  v.  Continental  Tobacco  Co. 

Argued  and  submitted  April  16.  1908.    De-  ^4  L.R.A.  689,  60  C.  C.  A.  290,   125  Fed. 

cided  June  1,  1908.  461;   Re  Park,   138  Fed.  421. 

Mr.  John  O.  Carlisle  argued  the  cause, 

APPEALS  from  the  United  States  Circuit  and,  with  Mr.  Edmond  E.  Wise,  filed  a  brief 

Court  of  Appeals  for  the  Second  Cir-  fQj.  appellees, 
cuit  to  review  decrees  affirming  decrees  of 

the  Circuit  Court  for  the  Southern  District  ^^  j^^^.^           delivered  the  opinion  of 

of  New  York  dismissing  the  bills  m  suits  to  ^j^^  court: 

restrain    the   sale   of   copyrighted   publica-  ^hese  actions  were  submitted  at  the  same 

tions  at  retail  for  less  than  the  priw  fix^  ^j^^  ^^^  admittedly  involve  the  same  ques- 

by  the  owners  of  the  copyright.     Affirmed.  ^j^„g  ^f  j^^     The  suiU  were  brought,  the 

See  same  case  below,  78  C.  C.  A.  122,  147  ^j„^  ^y  ^  partnership,  as  Charies  Schribner't 

^^-  28.  Sons,  'and  the  other  by  a  corporation,  Charles(lM] 

The  facts  are  stated  in  the  opinion.  Scribner's  Sons,  Incorporated,  against  R.  H. 

Mr,    Stephen    H.    Olln    submitted    the  Macy  &  Company,  to  restrain  the  selling  at 

eause  for  appellants.     Messrs.  Olin,  Clark,  reUil    of    the    complainants'   books,    copy- 

A  Phelps  were  on  the  brief :  righted  under  the  laws  of  the  United  States, 

Macy  &  Company  not  only  sold  the  plain-  at  prices  less  than  those  fixed  by  eomplain- 
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anU,  and  from  buying  such  copyrighted 
books  except  under  the  rules  and  regula- 
tions of  the  American  Publishers*  Associa- 
tion. The  learned  counsel  for  the  appel- 
lants in  this  case,  by  consent,  filed  a  brief 
in  the  case  of  Bobbs-Merrill  Co.  v.  Straus, 
No.  176  (just  decided),  210  U.  S.  339,  ante, 
1086,  28  Sup.  Ct.  Rep.  722.  So  far  as  the 
same  questions  are  involved,  the  decision  in 
No.  176  is  pertinent  to  this  case,  and  these 
cases  are  controlled  by  the  rulings  made  in 
that  case. 

The  defendants  carried  on  a  department 
store.  Among  otlier  things,  they  sold  books 
at  retail, — sonic  copyrighted  and  some  not. 
In  the  year  1901  the  American  Publishers' 
Association  was  formed  among  certain  pub- 
lishers of  copyrighted  books,  and  in  their 
agreement  is  found   the  following: 

"3.  That  the  members  of  the  association 
agree  that  such  net  copyrighted  books,  and 
all  others  of  their  books,  shall  be  sold  by 
them  to  those  booksellers  only  who  will 
maintain  the  retail  price  of  such  net  copy- 
righted books  for  one  year,  and  to  those 
booksellers  and  jobbers  only  who  will  sell 
their  books  further  to  no  one  known  to  them 
to  cut  such  net  prices,  or  whose  name  has 
been  given  to  them  by  the  association  as 
one  who  cuts  such  prices,  or  who  fails  to 
abide  by  such  fair  and  reasonable  rules  and 
regulations  as  may  be  established  by  local 
associationi^  as  hereinafter  provided.** 

Scrihnor's  Sons'  catah^rue,  invoices,  and 
bill  of  goods  contained  the  following  notice: 

**Copy righted  net  oooks  published  after 
May  1,  1901,  and  copyrighted  fiction  pub- 
lished after  February  1,  1902,  are  sold  on 
condition  that  prices  be  maintained  as  pro- 
vided by  the  regulations  of  the  American 
Publishers'  Association." 

In  the  case  of  a  new  publisher,  notice  was 
given  by  correspondence  and  by  sending  a 
blank,  as  follows: 
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^American  Publishers'  Association. 

,  190—. 

In   consideration  of  discount  allowed  on 

books  bought  from we  hereby 

agree  that  for  one  year  from  date  of  pub- 
lication we  will  not  sell  net  books  at  less 
than  the  retail  prices  fixed  by  the  respective 
publisliers,  nor  fiction  published  after  Feb- 
ruary* 1,  1902,  at  a  greater  discount  than  28 
per  cent  at  retail,  as  provided  by  the  rules 
of  the  American  Publishers'  Association. 
We  further  agree  that  we  will  not  sell  books 
published  by  members  of  the  American  Pub- 
lishers Association  to  any  dealer  known  to 
us  to  cut  prices  of  net  books  or  of  new 
fiction,  except  as  above  provided. 

The  new  publisher  was  required  to  exe- 
cute this  pledge  before  deliveries  were  made, 
52  L.  ed. 


although,  if  dealers  refused  to  sign,  the 
trade  was  still  allowed  to  sell  to  them  and 
would  sell  to  them.  If  a  new  member  made 
application  for  books,  such  application  was 
referred  to  the  association,  and  the  agree- 
ment executed  before  deliveries  were  made. 

Macy  &  Company  refused  to  enter  the 
association  or  to  be  bound  by  its  rules. 
They  sold  books  at  less  than  the  prices  fixed 
by  the  association,  and  bought  books  from 
other  dealers,  including  publications  of 
complainants,  and  sold  them  at  less  prices 
than  those  fixed  by  the  association.  And 
they  purchased  from  dealers  who  knew  that 
Macy  &  Company  intended  to  sell  at  such 
prices. 

Upon  the  theory  that  Macy  &  Company 
had  notice  of  these  agreements,  it  was 
sought  to  hold  them  as  copyright  infringers. 
Both  the  circuit  court  (139  Fed.  193)  and 
the  court  of  appeals  (78  C.  C.  A.  122,  147 
Fed.  28)  held  that  there  was  nothing  in  any 
of  the  notices  of  a  claim  of  right  or  reser- 
vation under  the  copyright  law,  and  held 
that  the  question  was  one  of  the  right  of 
the  complainants  to  relief  in  a  court  of 
equity  by  virtue  of  their  rights,  independ- 
ent of  statutory'  copyright,  in  view  of  the 
alleged  conditional  sale  embodied  in  the  no- 
tice as  to  the  copyright  book.  The  circuit 
court  of  appeals  held,  rightfully,  as  we 
think,  that  this  question  was  not  open  in 
the  case,  *as  in  the  first  case  there  was  no[S55] 
diversity' of  citizenship,  nor  in  either  case 
a  claim  of  damages  in  the  sum  of  $2,000, 
requisite  to  confer  jurisdiction  of  questions 
of  rights  independent  of  the  copyright  stat- 
utes. 

Upon  the  allegations  of  the  bill  as  to  al- 
leged contributory  infringement  of  the  copy- 
right, that  the  defendant  had  induced  and 
persuaded  sundry  jobbers  and  dealers  who 
had  obtained  copyrighted  books  from  the 
complainants  to  deliver  the  same  to  the  de- 
fendant for  sale  at  retail  at  less  than  the 
prices  fixed  by  the  complainants,  and  in 
violation  of  the  agreement  upon  which  the 
books  were  obtained,  both  the  circuit  court 
and  the  circuit  court  of  appeals  held  that 
there  was  no  satisfactory  proof  that  the 
defendant  did  thus  induce  any  person  to 
break  his  agreement  with  the  complainants. 
It  is  contended  in  the  brief  of  the  complain- 
ants that  these  findings  are  opposed  to  the 
weight  of  the  testimony,  and  particularly 
violate  the  admissions  of  the  answer;  but 
we  think,  taking  the  answer  altogether,  it 
did  deny  the  allegations  of  the  complaint  as 
to  the  conduct  of  the  defendant  in  inducing 
dealers  to  violate  their  agreements. 

Upon  the  question  of  fact  involved  in  this 
branch  of  the  case  both  courts  below  found 
against  the  contention  of  the  complainants 
in  this  respect,  and,  applying  the  usual  rule 
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in  such  cases,  we  find  no  occasion  to  dis- 
turb such  findings. 

T)ie  decrees  of  the  Circuit  Court  of  Ap- 
peals in  both  cases  are  affirmed. 


:356]*GL0BE  NEWSPAPER  COMPANY,  Plff.  in 

Err., 

V. 

GEORGE  H.  WALKER  and  Oscar  W.  Walk- 
er, Copartners,  Doing  Business  under  the 
Firm  Name  and  Style  of  George  H.  Walk- 
er &  Company. 

(See  S.  C.  Reporter's  ed.  356-367.) 

Error  to  circa  it  court  —  effect  of  prior 
::ppca]  to  circuit  court  of  appeals. 

1.  A  jud*?ment  of  a  Federal  circuit  court 
in  favor  of  plaintiff  in  an  action  to  recover 
damages  for  the  infringement  of  a  copy- 
ri^'hted  map,  in  which  a  prior  judgment  sus- 
taining a  demurrer  to  and  dismissing  the 
doc'larution  on  the  ground  that  the  copy- 
right law  gave  no  such  action  was  reversed 
hv  the  circuit  court  of  appeals,  to  which  the 
case  was  carried  by  the  plaintiff,  may  be  re- 
\ifwrd  by  the  Federal  Supreme  Court  on  a 
('inct  writ  of  error  sued  out  by  the  de- 
firdaiit  bolow  under  the  act  of  March  3. 
1801  (26  Stat,  at  L.  827,  chap.  517,  U.  S. 
('om?i.  Stat.  1901,  p.  549),  d  5,  as  prespnt- 
inij  tho  question  of  the  juri.sdiction  of  the 
ri rciiit  court. 

C'opyrlfrlit  —  iiuips  —  exciasiveness  of 
s(::tn(oi*.v  mnecly  for  infringc^niem.. 

2.  Th:»  remedies  of  forfeiture  and  penalty 
i\m\  of  injunction,  given  by  U.  S.  Rev.  Stat. 
n  4965,  4070.  V,  S.  Comp.  Stat.  1901,  pp. 
3414,  3416.  to  the  owner  of  a  copyrighted 
map  in  case  of  infringement,  are  exclusive, 
and  preclude  any  resort  to  an  action  at  law 
to  recover  the  damages  sustained  by  rei»..son 
of  the  infringement. 

[No.  210.] 

Argued   April   23,    1908.     Decided   June    1, 

1908. 

IX  ERROR  to  the  Circuit  Court  of  the 
I'nited  States  for  the  District  of  Massa- 
CiiUMctfs  to  review  a  judgment  in  favor  of 
plaint  id's  in  an  action  to  recover  damages 
for  tlio  infringement  of  a  copyrighted  map. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  action  for  want  of  jurisdiction. 


Note. — On  direct  review  in  Federal  Su- 
preme court  of  judgments  or  decrees  of  dis- 
trict and  circuit  courts — see  note  to  Gwin 
v.  Inited  States,  46  L.  ed.  U.  S.  741. 
*  As  to  common-law  rights  of  authors  and 
others  in  intellectual  productions — see  notes 
to  Press  Pub.  Co.  v.  Monroe,  51  L.R.A.  353; 
State  v.  State  Journal  Co.  9  L.R.A.(N.S.) 
174:  and  Bobbs-Merrill  Co.  v.  Straus,  77 
C.  C.  A.  620. 
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See  same  case  below,  2  L.R.A.(N.S.)  913, 
72  C.  C.  A.  77,  140  Fed.  305. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  Qaimby  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

All  common-law  rights  of  authors  are  su- 
perseded by  the  copyright  statute  after  copy- 
right. 

Banks  v.  Manchester.  23  Fed.  143,  128  U. 
S.  244,  262,  32  L.  ed.  426,  428,  9  Sup.  Ct. 
Rep.  30^  Wheaton  v.  Peters,  8  Pet.  591 .  662, 
663,  8  L.  ed.  1056.  1081 ;  Holmes  v.  Hurst, 
174  U.  8.  82,85,43  L.  ed.  904,  905,  19  Sup. 
Ct.  Rep.  606;  Werckmeister  v.  American 
Lithographic  Co.  (C.  C.  App.  2d  C.)  68 
L.R.A.  591,  69  C.  C.  A.  553,  134  Fed.  324; 
Palmer  v.  De  Witt,  47  N.  Y.  636.  7  Am. 
Rep.  480;  Jewelers'  Mercantile  Agency  r. 
Jewelers'  Weekly  Pub.  Co.  155  N.  Y.  241, 
41  L.RJ^.  846,  63  Am.  St.  Rep.  666.  49  N. 
E.  872. 

Congress  intended  to  restrict  the  remf»die« 
for  infringement  of  maps  to  copies  "found." 
Such  provision  is  a  reasonable  one. 

Bolles  V.  Outing  Co.  176  U.  S.  262.  266, 
44  L.  ed.  156,  157,  20  Sup.  Ct.  Rep.  94. 

The  adequacy  or  inadequacy  of  such  a  pro- 
vision is  unimportant.  It  is  not  the  judi- 
cial function  to  remedy  alleged  defecU  of 
the  copyright  act.  Incon\-enience8  an<l  in- 
sufTiciencies  of  rights  and  remedies  can  only 
be  adjusted  by  amendment  to  the  law. 

Holmes  v.  Hurst,  174  U.  S.  82.  00,  43  L, 
ed.  904,  907,  19  Sup.  Ct.  Rep.  606;  Amsr>n 
V.  Murphy,  109  U.  S.  238.  243,  27  L.  etl. 
920,  922,  3  Sup.  Ct.  Rep.  184;  Bennett  v. 
Boston  Traveler  Co.  (C.  C.  App.  1st  C.)  41 
C.  C.  A.  445,  101  Fed.  448;  Chapman  v. 
Ferry,  8  Sawy.  191.  12  Fed.  696;  Carte  v. 
Duflr.  23  Blatchf.  347,  25  Fed.  187;  Sarony 
V.  Ehrich,  23  Blatchf.  556,  28  Fed.  80. 

The  copyright  act  provides  no  remedy  by 
a  civil  action,  either  at  law  or  in  equity,  for 
damages  on  behalf  of  the  owner  of  a  copy- 
right of  a  map. 

Thornton  v.  Schreiber,  124  U.  S.  612,614; 
31  L.  ed.  577,  578,  8  Sup.  Ct.  Rep.  618; 
Macgillivray,  Copyright,  p.  290;  Chapman 
V.  Ferry  and  Sarony  v.  Ehrich,  supra. 

Tlie  owner  of  a  cut  or  a  map  cannot  avail 
himself  of  the  remedies,  damages,  and  for- 
feitures for  copies  sold  or  offered  for  sale, 
provided  for  a  book  or  a  painting. 

Bennett  v.  Boston  Traveler  Co.  supra. 

Maps  may  be  copyrighted  as  an  atlas  or 
book. 

Black  V.  Henry  G.  Allen  Co.  9  L.R.A.  433, 
42  Fed.  625. 

A  general  liability  created  by  statute, 
without  a  remedy,  may  be  enforced  by  an 
appropriate  oommon-law  action;  but  where 
the  provision  for  the  liability  is  coupled 
with  the  provision   for  a  special    remedy, 
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tbftt  remedy,  and  that  alone,  miiBt  bo  v.i: 

Pollard  V.  Bailey,  20  W«ll,  520.  22  L.  ed. 
378:  Fmrmers'  1  M.  Xat.  Bant  v.  Doarin;;. 
ni  XL  S.  29.  35,  23  L.  ed.  106,  190;  Barnrt 
T.  MuncJD  Nat.  Bank,  9B  U.  S.  555,  2S  L.  ed. 
212:  Arcsoii  V.  Murphy,  109  U.  S.  238.  239. 
27  L.  ed.  920,  921,  3  Sup.  Ct  Rep.  184; 
Fonrlli  Nat.  Bunk  v.  Pranpklpi,  120  U.  S. 
747.  758,  30  L.  pd.  826,  fi29,  7  Sup.  Ct. 
Rf]).  757:  Middldown  Nat.  Bank  v.  Toledo, 
A.  A.  i  N.  M.  R.  Co.  107  U.  R.  394,  403. 
49  I,,  fd.  803.  810.  25  Sup.  Ct.  Rep.  4G2; 
Smith  V.  Drew,  5  Muss.  514;  Cuffin  v,  Fifld, 
7  Cnih.  358;  Pollock  t.  Eastem  R.  Co.  124 
llii-s.  163. 

Mr.  H.  Tj.  Bouttvell  arRiied  the  eani!?, 
and.  with  Mr.  A.  W.  Levpnaaler,  nled  a 
brief  for  defendants  in  error: 

Where  a  ri(;ht,  previously  exiiting  by  the 
common  law.  is  aeeured  by  a  sl:itute  which 
proiides  no  reuicrly  for  its  proti^tion,  tbp 
common-law  remedies  are  available;  and 
wliiTo  the  statute  pre^ribes  ivrnalties  and 
ford-itiires,  but  does  not  provide  a  remedy 
for  damages,  tlie  I'omnion-rnw  aetinn  for 
daniHS<''*  ^vill  lie.  This  rule  has  been  afv 
plint  in  the  interpretation  of  cop.vri);ht 
Itnliileii. 

Drone,  Copyripbt,  pp.  473.  493,  434; 
fiutberlnnd.  Stat.  Conotr    p   509. 

Thi«  ti  instruction  of  nur  luw  is  favored  by 
tho  Ivst  Hriters. 

Dii'ii",  ('iipvrighf.  p.  473;  T  Am.  &  Kng. 
Eni'.  Lnw.  2d  ed.  pp.  302,  593;  CurtU, 
r..inii^hl,  p.  313;  CiipiiiHtr,  Co|i.vright,  pp. 
2f:--S.-.':  Sl,,ler.  Copyright,  pp.  )H8.  109. 

This  nile  was  admirably  Hinted  by  I^rd 
Kcnvon  in  179R  in  the  ease  oi  Beckford  v. 
H'"^.  7  T.  n,  620. 

See  also  Cudell  v.  Robertson,  S  Paton. 
App.  Cas.  493;  Rovvorth  v.  Wilkes,  1  Cainpb. 
04:  SberifT  v.  Contes.  1  Russ.  &  M.  159; 
Ten"}>.ou  y.  Furnster  (1871)  43  Scot,  Jur 
27S. 

r.nirts  of  Canada  have  follimed  the  Eng- 
lish decisions. 

Berniird  v.  Bertoni,  14  Quebec.  L.  R.  219. 

With  the  exception  of  the  decision  in  this 
action  (2  I.,.R.A.[N.S.)  913.  72  C.  C.  A. 
77.  140  Fed.  303),  no  United  States  case 
ha"  lorn  found  bearing  diri'ctly  upon  this 
ruh'.  It  has  been  held  that  the  pas^nj^e  by, 
CoiL;fress  of  the  copyright  stalntes  has  not' 
abri'fi.vted  the  I'onimon  law  right  of  an  au- 
thor to  his  iMipnblialied  niamiscript. 

Presi  Pub.  Co.  v.  ^tonroe,  51  L.R.A.  353. 
19  C.  C.  A.  429,  38  U.  S.  App.  410,  73  Fed. 

ion. 

It  is  not  to  be  presumed  that  the  legis- 
laluri<  intended  to  make  any  innovation  up- 
on till-  i-oinnion  law  further  than  the  case  ab- 
•olnt><)y  required. 
«3  L.  ed. 


2  Coke.  ln.^i.  -.'iiil;  Arl^ur  v.  Bokonham, 
11  Mod.  US;  1  Kent,  Ci.m.  Ulh  ed,  |  464; 
BInek.  Conslr.  &  TnU-rprrtiili..i.  of  Lows,  p. 
233;  Lewis's  Sutlicrland,  Slut.  C.m*tr.  2d  ed. 
pp.  SB1.  Sfi2:  ITardcastlc,  Stilut.irv  Ijw,  p. 
310;  Creenwood  v.  (Jr.>i.n>io(,d.  iU'WA.  .30"; 
llellant  v.  llrown.  7S  Micb.  2m.  44  X.  W. 
.3-26;  MeRol«Tt*  v.  I.voii,  79  .Mich.  2.>.  4* 
N'.  W.  100;  .l„li,Mmi  V.  Sdithein  1',  (•■,  54 
r.  C.  A.  SOS.  117  Ked.  Vii:  Sh.nv  v.  \nrlh 
PennsyKuniu  Tl.  C...  islmiv  v.  M.-ichanfn 
Sat.  liankl  KM  I,:.  S.  .Vi7.  jli-"..  -.'.-i  I,,  ed. 
892.  89J:  R.valls  v.  .Mi'diani™"  Hills,  l.">0 
Muss.  190.  5  I..K.A.  667.  22  X.  E.  Tfir.; 
Knsin  V.  l,id;.'er«  ihmI  Mfir.  Co.  89  App.  Div, 
245.  86  N.  V,  Sii|.p.  49:  Ca.hvullnd.T  v.  Hnr- 
ri*.  76  111.  37»:  Smith  v.  [..intsch.  114  III, 
271.  2  N.  E.  59;  Ahiiy  v,  lliirrii.  -i  -li.l.n-.. 
175;  IDdwards  v.  CaiiMin;:,  :<tj  .Mi-".  118; 
Howe  V.  Pcekhnni.  6  lion,  Pr.  229;  liice  v. 
-Minnesota  4  X.  W  .  II.  Co.  1  Itlaek.  358.  17 
L.  I4l.  147;  Seaife  v.  Stoi.tll.  67  AU.  237; 
Kecch  V.  Baltimore  k  W.  R.  C...  17  -Md.  .Si; 
lloojier  V.  Baltimore.  12  ,Md.  4ii4. 

Where  a  remi'dy  is   pn>vided  liy   -liitiilr, 


■«  ther 


iiiliit 


t  between  tbi 


plaintilT 

Tennyson  v.  j-orviHti-r.  snpra ;  I  N-i 
Com.  Uth  ed.  t  Wi:  Siui.crliinrl.  .--i, 
Constr.  p.  .109;  Wh-aton  v.  P.-I.r-,  .i:;  1  . 
591,  690,  8  L.  ed.  IO.m.  UKU;  2  l!ii.-..n.  M 
803.  805:  2  Coke.  ItiHt.  209;  Cumyii'.  1) 
Action  upon  Statute.  G;  Kosin  v.  Lid^n-ntu 
Mfg.  Co.  supra;  HarJeaMle.  StiituL.rj  l-i 
p.  312;  e  Am,  &  Eng,  En.-.  I.:i",  p.  27 
People  V.  Cravcroft.  2  C»l.  24.1.  .V.  Ami.  H 
.331;    Cnndec    v.    H.nv«.ird,   37    N.    V 


<l  th-r 


.■,3; 


«et 


,   U   ' 


Dec.  62.1:  (lark  v.  Brmvu.  IH  W-i.d.  220; 
CadivalL-ider  v.  Harris.  70  III.  372t  Almy 
V.   Ilarrifl  and  Bernard  v.  Ik-vlnni.  ouprn. 

The  damiige-.  ri«.>MrHlite  under  I.  S. 
Rev.  Stat,  i  4064,  U.  S.  Comp.  Sl^it,  I'.HH. 
p.   .1413,   relative   to  infrinj,'<'iiii'iii    o(   ciipy- 

riiilil   of  books,  have   been   ■■■irurd   us  in 

the  miture  of  penalties  and  fmiViiiui-, 

Wheeler  v.  Cobbe>-,  70  Iwl.  IS7 :  \\  alker 
V.  Globe  Newspaper  Co.  2  L.R.A.i  N..*^.)  913, 
72  C.  C.  A.  77,  140  Fni.  310.  Se  nUo, 
Daly  y.  Brady,  69  Fed.  2S.i. 

Damafies  for  infringenieul  nf  nip>ri^'ht 
cannot  be  reenvereil  by  a  hill  in  >i|itilv. 

Chapman  v.  Ferry,"  R  Kawv.  191.  12  Fe.|. 
692. 

The  courts  of  the  T'nited  Slutei  tid.ipt  the 
statutory  or  conunon  taw  of  the  nlute  vvhi-rc 
the  cause  of  action  arose,  and,  so  fur  aa 
lite  remedy  is  conci'rneil,  the  -tatiitory  or 
eonimon  la«  of  tlie  state  wlicie  tlie  litiga- 
tion is  pending. 

Walker   v.   Globe   Newspaper   Co.   Hopra; 

Murrnv  v.  ChieaEO  &  M.  W.  B.  Co.  02  Fe.1. 

24;  Western  U.  Tcleg.  Co.  v.  Call  Pub.  Co. 

IO«T 
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181  LI.  S.  02,  101,  46  L.  cd.  766,  770,  21 
Sup.   Ct.   Rep.    661. 

That  the  law  confers  no  right  without  a 
/cmedy  to  secure  it  is  a  maxim  of  the  law. 

Beckford  v.  Hood,  7  T.  R.  620;  11  Am. 
&  Eng.  Enc.  Law,  p.  179;  1  Pom.  Eq.  Jur. 
2d  ed.  S  423;  Miller  v.  Jefferson  College,  6 
Smedes  &  M.  661 ;  Stanley  v.  Earl,  6  Litt. 
(Ky.)  282,  16  Am.  Dec.  66;  Robinson  v. 
The  Red  Jacket,  1  Mich.  176. 

When  the  unsuccessful  party  wishes  to 
have  the  judgment  or  decree  reviewed  upon 
jurisdictional  grounds  and  other  grounds 
as  well,  he  cannot  appeal  to  both  the  Su> 
preme  Court  and  the  circuit  court  of  ap- 
peals. 

United  SUtes  v.  Jahn,  166  U.  S.  109,  39 
L.  ed.  87,  16  Sup.  Ct.  Rep.  30;  Columbus 
Constr.  Co.  v.  Crane  Co.  174  U.  S.  600,  43 
L.  ed.  1102,  19  Sup.  Ct.  Rep.  721;  Robinson 
V.  Caldwell,  166  U.  S.  369,  41  L.  ed.  746, 
17  Sup.  Ct.  Rep.  343. 

it  was  the  duty  of  the  plaintiff  in  error, 
if  it  desired  to  carry  the  question  of  juris- 
diction to  this  court,  to  request  the  circuit 
cuurt  of  appeals  to  certify  the  question  of 
jurisdiction. 

United  States  v.  Jahn,  supra:  McLish  ▼. 
Roff,  141  U.  S.  661-667,  36  L.  ed.  893-896, 
12  Sup.  Ct.  Rep.   118. 

Not  having  availed  itself  of  the  right  giv- 
en it  by  the  statute,  it  must  be  deemed  to 
have  waived  such  right,  and  to  have  elected 
to  have  the  question  of  jurisdiction  finally 
determined  by  the  circuit  court  of  appeals. 

Northern  P.  R.  Co.  v.  Amato,  144  U.  S. 
466,  36  L.  ed.  606,  12  Sup.  Ct.  Rep.  740. 

[S60]     *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  is  here  upon  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the 
district  of  Massachusetts,  upon  a  question 
of  its  jurisdiction  to  entertain  a  suit  to  re- 
cover damages  for  an  alleged  infringement 
of  the  copyright  of  a  map. 

The  Revised  Statutes  of  the  United  States, 
i  711,  f  6,  U.  S,  Comp.  SUt.  1901,  p.  678. 
give  jurisdiction  to  the  courts  of  the  United 
States  in  cases  arising  under  the  patent- 
right  or  copyright  laws  of  the  United  States, 
exclusive  of  the  courts  of  the  several  states. 
The  case  is  one,  therefore,  which  involves  the 
jurisdiction  of  a  Federal  court  as  such. 

The  defendants  in  error,  plaintiffs  below, 
partners  under  the  style  of  George  H. 
Walker  k  Company,  are  the  owners  of  a 
certain  copyrighted  map,  known  as  the  "map 
of  the  electric  railways  of  the  state  of  Mas- 
sachusetts accompanying  the  report  of  the 
railroad  commissioners."  They  allege  that 
they  had  complied  witli  all  of  the  require- 
ments of  the  copyright  statutes  of  the  Unit- 
ed States,  and  that  the  defendant.  Globe  > 
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Newspaper  Company,  well  knowing  tibt 
premises,  without  the  plaintiff's  conaenty 
l)rinted  and  sold  a  large  number  of  the 
copies  of  the  copyrighted  map.  And  the 
plaintiffs  sought  to  recover  damages  in  aa 
action  at  law  thus  begun  for  the  alleged  in- 
fringement of  the  copyright. 

The  newspaper  company  demurred  upon 
several  grounds,  among  others: 

"I.  That  the  statutes  "dieting  to  copy- 
rights provide  no  remedy  by  a  civil  action 
on  behalf  of  the  owner  of  the  copyright  of  a 
map. 

"2.  That  the  declaration  confuses  two  sep- 
arate and  distinct  causes  of  action,  neither 
of  wh!ch  is  authorixed  by  the  statutes  re- 
lating to  the  copyright  of  maps. 

"3.  That  the  declaration  contains  no  al- 
legation that  any  copy  or  copies  of  the  al- 
leged infringing  map  complained  of  was  or 
were  found  in  the  possession  of  the  defend- 
ant. 

"4.  That  the  declaration  contains  no  al- 
legation that  the  'alleged  infringing  niapfSCl 
complained  of,  or  anj-  copy  thereof,  was  pii))- 
lished  with  the  knowledge  or  consent  of  the 
defendant,  or  anv  of  its  oHicers,  or  with  anv 
intent  to  evade  the  statutes  for  the  protec- 
tion of  the  copyright  for  a  map,** 

Upon  hearing  the  demurrer  the  circuit 
court,  at  its  Fohniary  term,  1904.  sustainod 
the  same,  on  the  ground  that  the  copyri^rlit 
law  gave  no  such  action,  and  judgment  wss 
entered  for  the  newspaper  com|Hiny.  130 
Fed.  594.  Walker  &  Company  took  th"  case 
to  the  court  of  appeals,  where  the*  ju(l;;iii<'nt 
of  the  circuit  court  was  reversed.  2  UR.A. 
(N.S.)  913,  72  C.  C.  A.  77,  140  Fed.  305. 
That  court,  holding  that  the  declaration  con- 
tained a  good  cauHe  of  action  for  m«)iu*y 
damages  against  the  newspaper  rom]miiy. 
the  cause  was  remanded  and  a  new  trial  had 
in  the  circuit  court,  which  resulted  in  a  vor- 
dict  and  judgment  in  the  sum  of  $260  in  fa- 
vor of  the  Wnlker  Company  against  the 
Globe  Newsppoer  Company.  At  the  trial 
the  newspaper  company  moved  that  the  ac- 
tion be  dismissed  and  a  verdict  be  directed 
for  it.  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  action.  At  the  close  of 
the  plaintiffs'  evidence  in  chief  the  motion 
was  renewed;  the  court  overruled  the  mo- 
tion and  the  defendant  excepted.  A  like 
motion  and  order  was  made  at  the  doae  of 
all  the  evidence.  The  court  made  a  certifi- 
cate that  the  denial  of  the  motions  aforesaid 
was  based  in  each  case  solely  upon  the 
ground  that  the  cause  set  forth  in  the  dec- 
laration was  one,  in  the  opinion  of  the  court, 
which  arose  under  the  copyright  laws  of  the 
United  States,  whereof  the  circuit  court  of 
the  United  States  had  jurisdiction,  and.  in 
any  event,  its  action  was  controlled  by  the 
opinion  of  the  circuit  court  of  appeals  in 

210  r.  s. 
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2  L.ILA.(N.S.)  913,  72  C.  C.  A.  77,  140  Fed. 
306.  Thereupon  the  case  came  here  upon 
the  question  of  jurisdiction. 

A  preliminary  objection  is  made  that  this 
court  cannot  entertain  jurisdiction  of  this 
writ  of  error,  because  the  case  is  not  one 
which  may  properly  come  here  under  $  5  of 
the  court  of  appeals  act  of  1891  [26  Stat,  at 
I*.  827,  chap.  617,  U.  8.  Comp.  Stat.  1901,  p. 
649];  and  it  is  contended  that,  as  the  case 
went  to  the  circuit  court  of  appeals,  and 
that  court  determined  it,  if  the  present 
plaintiff  in  error  wished  to  save  the  ques- 
(•Sjtion  of  *  jurisdiction,  it  should  have  been 
duly  certified  to  this  court  from  the  court  of 
appeals.  But  we  are  of  the  opinion  that 
this  objection  is  untenable.  The  case  was 
taken  to  the  circuit  court  of  appeals  by 
Walker  &  Company.  The  judgment  of  the 
circuit  court  was  in  favor  of  the  newspaper 
company.  It  had  no  occasion  to  take  the 
case  to  the  court  of  appeals.  When  the 
court  of  appeals  reversed  the  decision  of  the 
circuit  court  and  remanded  the  case  for 
trial,  because  of  its  holding  that  the  decla- 
ration contained  a  cause  of  action  in  favor 
of  Walker  k  (}ompany,  the  circuit  court 
was  bound  by,  and  of  course  followed,  the 
decision  of  the  circuit  court  of  appeals. 

The  newspaper  company,  in  various  forms, 
objected  to  the  jurisdiction  of  the  court  as 
a  court  of  the  United  States,  because  there 
was  no  such  action  under  the  copyright  law 
as  was  asserted  in  the  declaration  filed 
against  it.  Its  objection  to  the  jurisdiction 
was  overruled.  It  saved  the  question  in 
various  ways  and  brought  it  here  upon  an 
adequate  certificate,  raising  solely  the  ques- 
tion of  jurisdiction.  We  think  we  have  ju- 
risdiction of  the  case. 

Certain  propositions  arising  under  the 
copyright  laws  are  settled  by  the  decisions 
of  this  court  beyond  the  necessity  of  fur- 
ther discussion.  In  this  country  the  right 
of  an  author  to  multiply  copies  of  books, 
maps,  etc.,  after  publication,  is  the  creation 
of  the  Federal  statutes.  These  statutes  did 
not  provide  for  the  continuation  of  the  com- 
mon-law right,  but,  under  constitutional  au- 
thority, created  a  new  right.  This  was  di- 
rectly held  in  the  case  in  this  court  of 
\Mieat<m  v.  Peters,  8  Pet.  591,  8  L.  ed.  1065. 
That  case  has  frequently  been  followed  since, 
and  is  directly  approved  of  in  subsequent 
cai^s  in  this  court  Bobbs-Merrill  Co.  ▼. 
Straus  (just  decided)  210  U.  S.  339,  ante, 
1086,  28  Sup.  Ct.  Rep.  722,  and  the  previous 
cases  from  this  court  therein  cited. 

The  question  in  this  case,  therefore,  is 
whether,  in  the  absence  of  a  statute  to  that 
effect,  there  is  a  common-law  right  of  ac- 
tion, because  of  the  right  of  property  cre- 
ated by  the  statute,  to  recover  money  dam- 
ages against  infringers  of  a  copyright.  That 
5S  li.  ed. 


there  is  no  express  statutory  provision  giv- 
ing such  right  *of  action  is  conceded.  The[S6S] 
circuit  court  (130  Fed.  694)  was  of  the 
opinion  that  the  question  was  determined 
adversely  to  plaintiffs  below  by  the  well- 
known  case  of  Wheaton  v.  Peters,  supra. 
In  that  case  the  court  held  that  there  could 
be  no  relief  at  common  law  in  an  action 
brought  for  the  infringement  of  the  copy- 
right of  Wheaton's  reports,  because  of  the 
publication,  since  the  passage  of  the  copy- 
right act,  of  condensed  reports  of  cases  de- 
cided in  the  Supreme  Court  of  the  United 
States.  It  was  held  that  there  was  no  com- 
mon law  of  the  United  States,  and  that,  for 
common-law  rights,  this  court  looked  to  the 
state  in  which  the  controversy  originated; 
and  the  court  held  that  there  was  no  com- 
mon-law right  in  Pennsylvania  to  a  per- 
petual copyright.  And,  further,  held  that 
Congress,  by  the  copyright  act  of  1790  [1 
Stat,  at  L.  124,  chap.  15],  instead  of  sanc- 
tioning an  existing  right,  created  a  new  one ; 
and  said  (p.  662)  that  "if  the  right  of  the 
complainants  can  be  sustained,  it  must  be 
sustained  under  the  acts  of  Congress."  The 
judgment  of  the  court  below  was  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  direct  an  issue  of  fact  to 
be  examined  and  tried  by  a  jury  as  to 
whether  Wheaton,  the  author,  or  other  per- 
son as  proprietor,  had  complied  with  the 
requirements  of  the  copyright  act  of  the 
United  States  of  May  31,  1790. 

While  we  agree  that  the  case  did  not  nec- 
essarily decide  the  point  made  in  the  pres- 
ent case,  yet  the  reasoning  and  the  decree 
of  the  court  decidedly  favor  the  conclusion 
that  Congress  not  only  created  a  new  right 
in  the  copyright  statute,  but  that  the  reme- 
dies therein  given  are  the  only  ones  open  to 
those  seeking  the  benefit  of  the  statutory 
right  thereby  created. 

Tlie  circuit  court  of  appeals,  conceding  the 
effect  of  the  decision  in  Wheaton  v.  Peters, 
supra,  as  to  the  origin  of  property  in  copy- 
right, says: 

"The  property  right  being  established,  the 
common-law  remedies  attach,  whether  the 
right  arises  out  of  the  common  law  or  un- 
der a  statute,  unless  there  is  something  in 
the  statute  to  the  contrary." 

And  in  support  of.  this  doctrine  reliance 
is  had  on  Beckford  v.  •Hood,  7  T.  R.  620.[S64] 
That  was  an  action  on  the  case  to  recover 
damages  for  the  publication  of  the  plaintiff's 
book,  "Thoughts  upon  Hunting.'*  Neither 
the  original  nor  any  subsequent  editions 
were  entered  in  Stationers'  Hall,  as  required 
by  the  statute.  The  defendant  published 
the  same  work  under  title,  "Thoughts  upon 
Hare  and  Fox  Hunting,"  with  plaintiff's 
name  upon  the  title  page. 

Lord  Kenyon,  Ch.  J.,  in  the  opinion  de- 
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iivered  by  him,  held  that  the  statute,  8 
Anne,  cliap.  9,  vested  in  authors  for  the  pe- 
riods named  in  the  act  the  sole  right  and 
liberty  of  printing,  etc.,  and  the  statute, 
having  vested  the  right  in  the  author,  the 
eonnnon  law  gave  the  remedy  by  action  on 
the  case.  "Of  this,'*  says  Lord  Kenyon,  p. 
(527.  ''there  could  have  been  no  doubt  made 
if  the  statute  had  stopped  there.  But  it  has 
Lu'eii  urgued  that  as  the  statute,  in  the  same 
clause  that  creates  the  right,  has  prescribed 
a  particular  remedy,  that  and  no  other  can 
be  resorted  to.  And,  if  such  appeared  to 
have  been  the  intention  of  the  legislature,  I 
should  have  subscribed  to  it,  however  inade- 
quate it  might  be  thought;"  and,  concluding 
his  opinion,  says: 

"On  the  fair  construction  of  this  act, 
Ihi'it'fore.  1  think  it  vests  the  right  of  prop- 
erty in  the  authors  of  literary  works  for  the 
tini<'<4  tlierein  Iinitt(>d.  and  that  consequently 
thr  cununon-law  reniedv  attaches  if  no  other 
Im'  spf»cifically  given  by  the  act;  and  I  can- 
not r(ui«i(ler  the  action  given  to  a  common 
iufinuier  for  the  p(>nalties  which  might  be 
pnt  rrupird  by  another  as  a  renuMly  to  the 
parlx  gri<»ved  within  the  meaning  of  the 
act." 

'J'he  -lisl  of  this  decision  is  that  the  stat- 
ute ga\«'  I  hi'  right  of  exclusive  publication 
of  copies,  and  gave  the  proprietor  of  the 
c»t»pyrigl)t  no  remedy;  hence,  the  eonmiou 
law  sup|)li(Ml  one. 


the  state  of  Ohio  to  recover  the  stockholders' 
liability  given  by  the  statutes  of  that  state, 
and  it  was  held  that  the  action  could  not  be 
maintained;  that  the  statutory  method  pro- 
viding for  the  enforcement  of  the  right  in 
the  courts  of  the  state  must  be  followed. 
Mr.  Justice  Peckham,  speaking  for  the  court, 
said: 

"The  statute,  under  such  circumstances, 
may  be  said  to  so  far  provide  for  the  lia- 
bility and  to  create  the  remedy  as  to  make 
it  necessary  to  follow  its  provisions  and  to 
conform  to  the  procedure  provided  for 
therein.  See  Pollard  v.  Bailey,  20  Wall. 
520,  526,  22  L.  ed.  376,  378;  Fourth  Nat 
Bank  v.  Francklyn,  120  U.  S.  747,  756,  768, 
30  L.  ed.  825,  829,  830,  7  Sup.  Ct.  Rep.  767; 
Evans  v.  Nellis,  187  U.  S.  271,  47  L.  ed.  173, 
23  Sup.  Ct.  Rep.  74." 

Looking  to  the  copyright  statutes,  we  find 
a  comprehensive  system  of  rights  and  reme- 
dies provided.  Section  4932  (U.  S.  Comp. 
Stat.  1901,  p.  3406)  provides  that  the  au- 
thor, inventor,  designer,  or  proprietor  of 
any  l>ook.  map,  etc.,  upon  complying  with 
the  provisions  of  this  section,  "shall  .  .  . 
have  the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  executing, 
finishing,  and  vending  the  same.'*  This  is 
the  swtion  creating  the  right. 

Section  4903  provides  for  a  penalty  of 
$100   for   falsely  inserting  or  impressing  a 


j  copyright  notice  where  no  copyright  has 
As  we  shall  have  occasion  to  see,  the  been  obtained.  The  penalty  in  this  section 
American  copyright  act  does  give  special  is  recoverable,  one  *halt  for  the  person 8uinf;[SII] 
reniedic**  to  the  owner  of  a  copyright  of'  for  the  same,  and  one  half  to  the  use  of  the 
map>.  Inadequate  it  may  be  to  fully  pro-  '.  Inited  States;  and  the  circuit  courts  of  the 
tect  I  lie  property  in  the  copyright,  yet  such  I'nited  States,  sitting  in  equity,  are  au- 
as  Coniress  has  seen  fit  to  give,  and  which  thorizcd  to  enjoin  the  issuing,  publishing,  or 
it.   not    thr   courts,    have    power   to   enlarge    selling   of   articles   marked   or   imported   in 

violation  oS  the  copyright  laws  of  the  Unit- 
ed Stales. 

Dy  §  4964  it  is  provided,  as  to  books,  that 
those  who  print,  publish,  dramatize,  trans- 
late, or  import  the  same,  without  the  con- 
sent of  the  proprietor  of  the  copyright, 
signed  in  the  presence  of  two  witnesses,  or 
who,  knowing  the  same  to  be  so  printed, 
published,  dramatized,  and  translated  or  im- 
])orted,  shall  sell,  or  expose  to  sale  any 
copies  of  such  article,  shall  forfeit  every 
copy  thereof  to  the  proprietor  of  the  copy- 
right, and  shall  also  forfeit  and  pay  such 
damages  as  may  be  recovered  in  a  civil  ac- 
tion by  the  proprietor  of  the  copyright  in 
any  court  of  competent  jurisdiction.  Here 
is  a  specific  remedy  given  to  recover  dam- 
ages for  books  wrongfully  printed  or  pub- 
lished, etc.,  in  vitdation  of  the  act.  While 
Congress  conferred    this   action    to   protect 


liv  annMiduient  of  the  statutes. 
[365]  *And  we  think  an  inspection  of  the  copy- 
rijilit  statute  indicates  that  the  purpose  nf 
(oiigiess  was  not  only  to  create  the  rigliti 
granted  in  the  st.atute,  but  also  to  create 
the  sp(»cilic  remedies  by  which  alone  such 
rights  may  be  enforced.  The  general  rule 
ai»i)licahle  in  such  eases  was  stated  in  Pol- 
lard v.  Bailey,  20  Wall.  520,  22  L.  ed.  376: 

'"A  general  liability  created  by  statute, 
witli«>ut  a  remedy,  may  be  enforced  by  an 
apj>roj)riate  common-law  action;  but  where 
the  provision  for  the  liability  is  coupled 
with  a  provision  for  a  special  remedj',  that 
remedy,  and  that  alone,  must  be  employed." 

Pollard  v.  Bailey  has  been  many  times 
cited  with  approval  and  followed  in  this 
court.  In  Middleton  Nat.  Bank  v.  Toledo, 
A.  A.  &  N.  M.  R.  Co.  197  U.  S.  394.  49  L. 
ed.  SO.J,  25  Sup.  Ct.  Rep.  462,  the  principle 


was  applied   in  an  action  brought  outside '  copyrighted  books,  for  some  reason  it  does 
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not  include  the  holders  of  copyrighted  maps 
within  its  provisions. 

Section  4965  relates  to  the  owners  of  copy- 
rights on  maps,  charts,  etc.,  and  provides 
for  the  forfeiture  of  plates  and  copies,  and 
for  the  recovery  of  money  penalties  in  cer- 
tain cases,  one  half  of  the  penalty  to  go  to 
the  proprietor  of  the  copyright,  the  other 
half  to  the  use  of  the  United  States. 

Section  4066  gives  remedies  for  damages 
against  those  wrongfully  performing  or  rep- 
resenting a  dramatic  or  musical  composition, 
in  public,  such  damages  to  be  assessed  at 
such  sum,  not  less  than  $100  for  the  first 
and  $50  for  every  subsequent  performance, 
as  to  the  court  may  seem  just;  and  such 
offending  persons  arc  declared  guilty  of  a 
misdemeanor,  and,  upon  conviction,  liable  to 
imprisonment  not  exceeding  one  year;  or  an 
injunction  may  be  granted  upon  hearing, 
after  notice  to  the  defendant,  by  any  circuit 
court  of  the  United  States. 

Section  49G7  gives  an  action  for  damages 
for  printing  or  publishing  any  manuscript 
without  the  consent  of  tlic  author  or  pro- 
prietor. 
S67]  'Section  4970  provides  for  injunctions  in 
copyright  cases  in  the  circuit  and  district 
courts  of  the  United  States,  by  bill  in  equity, 
to  prevent  the  violation  of  any  right  secured 
by  the  laws  respecting  copyrights,  according 
to  the  course  and  principles  of  courts  of 
equity,  on  such  terms  as  the  court  may  deem 
reasonable. 

We  think  these  statutes,  taken  together, 
indicate  the  purpose  of  Congress  to  provide 
a  system  of  remedies  to  enforce  the  rights 
which  have  been  granted  to  those  who  sliall 
avail  themselves  of  the  statutes  of  the 
United  States,  and,  in  accordance  therewith, 
become  the  owners  of  the  exclusive  right, 
for  a  limited  term,  to  publish  and  multiply 
the  copyrighted  work. 

To  the  owner  of  a  copyright  on  a  map  is 
given,  under  $  4065,  forfeiture  of  plates  and 
sheets,  and  one  half  the  penalty  of  $1  for 
every  sheet  found  m  the  defendant's  pos- 
session; under  |  4970.  the  right  to  proceed 
by  injunction.  It  thus  appears  that  Con- 
gress has  prescribed  the  remedies  it  intends 
to  give;    this  being  true,   "however  inade 


•WESTERN    LOAN    k    SAVINGS    C0M.[3 
PANY,    Plff.    in    Err., 

V. 

BUTTE     &     BOSTON     CONSOLIDATED 
MINING  COMPANY. 

(See  S.  C.  Reporter's  ed.  368-372.) 

Federal     courts  ^  proper     district     for 
Huft  ^  waiver. 

The  objection  that  a  particular  Federal 
circuit  court  is  without  jurisdiction  of  a 
suit  bet  wren  citizens  of  dilForent  states  be- 
cause neither  of  the  parties  is  a  resident  of 
the  district  is  waived  by  demurring  upon 
grounds  reaching  to  the  merits  of  the  cause 
of  action  in  addition  to  jurisdictional 
grounds,  where,  umler  the  lo<*aI  practice,  de- 
fendant could  have  made  a  special  appear- 
ance by  motion  aimed  at  the  jurisdiction  of 
the  court  over  his  person,  or  by  motion  to 
quash  the  service  of  process. 

[No.  351.] 

Submitted  A])ril  20,  1908.     Decided  June  1, 

1908. 
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N  ERKOR  to  the  Circuit  Court  of  the 
L'nited  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing,  for 
want  of  jurisdiction,  a  suit  between  citi- 
zens of  difTerent  states,  because  neither  of 
the  parties  was  a  resident  of  the  district. 
Reversed. 

The  facts  are  .stated  in  the  opinion. 

Mr.  John  A.  Shelton  submitted  the 
cause  for  plaintiff  in  error. 

Mr.  licwls  O.  Evans  submitted  the  cause 
for  defendant  in  error.  Messrs.  C.  F.  Kel- 
ley  ana  John  F.  Forbis  were  on  the  brief. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  brought  this  action 
at  law  against  the  defendant  in  error  in  the 
circuit  court  for  the  district  of  Montana. 
Jurisdiction  was  based  solely  on  the  di- 
versity of  citizenship  of  the  parties.  The 
plaintiff  was  a  citizen  of  Utah  and  the  de- 
fendant a  citizen  of  New  York.  The  judge 
of  the  circuit  court  dismissed  the  action 
for  want  of  jurisdiction,  and  whether  *that  [8 


T   »        t     A  V  «,.^«  —  :^  i^  r>^  \  g    J  decision  was  correct  is  the  single  question 

quate,"  as  I^rd  Kenyon  said  m  Beckford  v  ^^           ^             ^^^^       ^.^.^  J^^^^^     ^^^ 

Hood,  supra,  "no  others  can  be  resorted  to."  ^.^J.^  ^^^^  ^^^  ^^^  ^./t^jet  of  Montana  was 

We,    therefore,    think    the    circuit    cdurt  ^.ithout  jurisdiction  of  the  action,  because 

erred  in  holding  that  it  had  jurisdiction  of  neither  of  the  parties  to  it  was  a  resident 

this   action  by   virtue  of  the   laws   of  the  of  that  district,  and  the  statute  (25  Stat,  at 

United  SUtes.  

The  judgment  of  the  Circuit  Court  is  re-  Note. — As    to   what    Federal    district 


IS 


ve  ^d  and  the  cause  remanded  to  that  court,    proper  place  for  suit— see  note  to  Roberts 

with   directions   to  dismiss  the  action   for    '*  if  "Iflf '  J^LJl!  ^Z  ^'uf\t^?'   „,.^^r  hu 

As  to  waiver  of  right  as  to   proper  ais- 

■  trict — see   note   to   Memphis   Sav.    Bank   t. 


want  of  jurisdiction. 


Reversed. 
62  L.  ed. 


Houchens,  52  C.  C.  A.  192. 


69 


1101 


X69-371 


SuFRCME  Court  of  the  ITxiteu  States. 


Oct.  Teb^i, 


L.  433,  chap.  866.  U.  S.  Coin  p.  Stat.  1901,  p. 
508)  recjiiires  that  where  the  jurisdiction  is 
founded  on  the  fact  that  the  parties  are 
citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  where  one  of 
them  resides.  But  we  have  recently  held 
that  where  diversity  of  citizenship  exists,  as 
it  does  here,  so  that  the  suit  is  cognizable 
in  some  circuit  court,  the  objection  that 
there  is  not  jurisdiction  in  a  particular  dis- 
trict may  be  waived  by  appearing  and  plead- 
ing to  the  merits.  Re  Moore,  April  20, 
1908.  [209  U.  S.  490.  ante,  904,  28  Sup.  a. 
Rep.  585.]  Anything  to  the  contrary  said 
in  Ex  parte  WUner,  203  U.  S.  449,  61  L. 
ed.  264,  27  Sup.  Ct.  Rep.  150,  was  overruled. 
Tlie  question  here,  therefore,  is  narrowed  to 
the  inquiry  whether  the  defendant  waived 
the  objection  to  the  jurisdiction. 

While  the  conformity  act.  Revised  Stat- 
utes, §  914,  U.  S.  Conip.  Stat.  1901,  p.  684, 
provides  that  the  practice,  pleadings,  forms, 
and  modes  of  proceeding  in  civil  causes, 
other  than  those  in  equity  and  admiralty, 
in  the  circuit  and  district  courts  of  the 
United  States,  shall  conform,  as  near  as 
may  be,  to  the  practice,  pleadings,  and 
forms,  and  modes  of  proceedings  existing 
at  the  time  in  like  causes  in  courts  of  rec- 
ord of  the  state  wherein  such  United  States 
courts  are  held,  nevertheless,  in  cases  like 
the  one  under  consideration,  involving  the 
jurisdiction  of  the  Federal  courts,  the  ulti- 
mate determination  of  such  question  is  for 
this  court  alone.  This  doctrine  finds  illus- 
tration in  the  case  of  Mexican  C.  R.  Co.  v. 
Pinkney,  149  U.  S.  194,  37  L.  ed.  699.  13 
Sup.  Ct.  Rep.  859,  in  which  the  subject  is 
discussed  by  Mr.  Justice  Jackson,  deliver- 
ing the  opinion  of  the  court.  In  that  case 
it  Avfis  held  that  the  Texas  statute,  which 
had  been  upheld  by  the  courts  of  the  state, 
giving  to  a  special  appearance,  made  solely 
to  challenge  the  court's  jurisdiction,  the 
effect  of  a  general  appearance,  was  not 
binding  upon  the  Federal  courts  sitting  in 
the  state,  notwithstanding  the  provisions  of 
I  914  of  the  Revised  Statutes  of  the  United 
States. 

In  the  case  at  bar,  defendant  filed  its  de- 
lS70]murrer  to  the  complaint,  'alleging:  1st, 
that  the  court  has  no  jurisdiction  of  the  sub- 
ject of  the  action;  2d.  that  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant; 
3d,  that  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  this  defendant;  4th.  that  the  com- 
plaint is  uncertain;  5th,  that  the  complaint 
is  unintelligible. 

The  learned  judge,  on  the  7th  of  Novem- 
ber. 1903,  overruled  the  demurrer  as  to  the 
first,  second,  and  third  grounds  of  the  com- 
plaint, but  sustained  it  upon  the  fourth  and 
fifth  grounds,  in  that  the  complaint  was  un- 
1102 


certain  and  unintelligible.  Thereupon  the 
plaintiff  filed  an  amended  complaint;  the 
defendant  repeated  the  same  grounds  of  de- 
murrer, and  the  same  was  submitted  to  the 
court  on  the  first  and  second  grounds, — 
those  covering  jurisdiction  over  the  subject- 
matter  of  the  action  and  jurisdiction  OTer 
the  person  of  the  defendant,  respectively, — 
and  on  the  26th  of  October,  1906,  Judge 
Hunt,  holding  the  circuit  court  for  the  dis- 
trict of  Montana,  in  a  well-considered  opin- 
ion, held  that,  inasmuch  as  the  demurrer 
was  interposed  upon  jurisdictional  and  oth- 
er grounds,  and  was  not  confined  to  juris- 
diction over  the  person  alone,  but  reached 
the  merits  of  the  action,  the  case  being  one 
within  the  general  jurisdiction  of  tlie  court, 
although  instituted  in  the  wrong  district, 
the  defendant  had  waived  its  personal  priv- 
ilege not  to  be  sued  in  the  Montana  district, 
and  had  submitted  to  the  jurisdiction.  In 
support  of  his  view  Judge  Hunt  cited  In- 
terior Const r.  &  Improv.  Co.  v.  Gibney,  160 
U.  S.  217,  40  L.  ed.  401,  16  Sup.  Ct.  Rep. 
272;  Re  Keasbey  &  M.  Co.  160  U.  S.  221,  40 
L.  ed.  402,  16  Sup.  Ct.  Rep.  273;  Ex  parte 
Schollenberger,  96  U.  S.  369,  24  L.  ed.  853; 
Central  Trust  Co.  v.  McGeorge,  151  U.  S. 
129,  38  L.  ed.  98,  14  Sup.  Ct.  Rep.  286;  St. 
Louis  &  S.  F.  R.  Co.  v.  McBridc,  141  U. 
S.  127,  35  L.  ed.  659,  11  Sup.  Ct.  Rep.  982; 
Lowry  v.  Tile,  Mantel,  &  Grate  Asso.  98 
Fed.  817;  Texas  &  P.  R.  Co.  v.  Saunders,  151 
U.  S.  105.  38  L.  ed.  90,  14  Sup.  Ct.  Rep.  257. 
Thereafter,  before  any  further  steps  were 
taken  in  the  case  the  learned  judge  changed 
his  ruling  on  the  question  of  jurisdiction, 
and  filed  the  following  brief  memorandum 
opinion : 

**As  neither  party  to  this  action  was,  at 
the  time  of  the  institution  thereof,  a  citizen 
or  resident  of  the  state  of  Montana,  •upon[S71) 
the  authority  of  Ex  parte  Wisner,  decided  by 
the  Supreme  Court  December  10,  1906,  and 
followed  by  the  court  of  appeals  of  this  cir- 
cuit in  Yellow  Aster  Min.  &  Mill.  Co.  v. 
Crane  Co.  80  C.  C.  A.  566,  150  Fed.  580,  and 
Southern  P.  Co.  v.  Burch,  decided  February 
11,  1907,  82  C.  C.  A.  34,  152  Fed.  168,  I 
must  reverse  the  ruling  heretofore  made  by 
me  upon  the  demurrer,  and  dismiss  the  case 
for  lack  of  jurisdiction. 

"So  ordered." 

Let  us  see,  then,  whether  the  defendant 
had  submitted  to  the  jurisdiction  of  the  cir- 
cuit court.  It  had  appeared  and  filed  its 
demurrer  to  the  original  complaint,  invok- 
ing the  judgment  of  the  court,  as  hereinbe- 
fore stated,  and  the  court  had  ruled  against 
it  on  the  question  of  jurisdiction,  and  upon 
the  merits  of  the  cause  of  action,  only  sus- 
taining the  demurrer  as  to  the  form  of  the 
allegations  in  the  complaint.  It  invoked 
and  obtained  a  ruling  on  the  luerits,  so  fur 

a  10  u.  8. 


1907. 


LONDONEE  V.   DbNVEB. 


871-378 


as  the  legal  sufficiency  of  tbo  cause  of  ac- 
tion is  concerned.  Then  the  amended  com- 
plaint was  filed.  The  court  sustained  its 
jurisdiction  upon  hearing  the  demurrer, 
which  ruling  it  subsequently  changed  on  the 
authority  of  Ex  parte  Wisner,  which  is  now 
overruled  in  Re  Moore,  in  so  far  as  it  was 
said  in  the  Wisner  Case  that  a  waiver  could 
not  give  jurisdiction  over  a  person  sued  in 
the  wrong  district,  where  diversity  of  citi- 
zenship existed. 

So  far  from  being  obliged  to  raise  the  ob- 
jection to  the  jurisdiction  over  its  person 
by  demurrer,  as  is  contended  by  defendant 
in  error,  it  was  at  liberty  to  follow  the  prac- 
tice pursued  in  the  code  states  under  sec- 
tions similar  to  §  1820  of  the  Montana  Code, 
making  a  special  appearance  by  motion 
aimed  at  the  jurisdiction  of  the  court  over 
its  person,  or  to  quash  the  service  of  process 
undertaken  to  be  made  upon  it  in  the  dis- 
trict wherein  it  was  not  personally  liable 
to  suit  imder  the  act  of  Congress.  This  course 
was  open  to  the  defendant  in  the  United 
States  circuit  court,  as  is  shown  by  the  case 
of  Shaw  V.  Quincy  Min.  Co.  (Ex  parte 
Shaw)  145  U.  S.  444,  36  L.  ed.  768,  12  Sup. 
Ct.  Rep.  035, — a  suit  in  a  district  in  the 
state  of  New  York.  In  that  case  the  parties 
were  a  citizen  of  Massachusetts  and  a  cor- 
poration of  Michigan,  being  citizens  of 
[S72}states  other  than  'New  York.  A  motion  was 
made  entering  a  special  appearance  for  the 
purpose  of  setting  aside  the  service.  This 
manner  of  raising  the  question,  it  was  held, 
did  not  amount  to  a  waiver  of  the  objec- 
tion to  jurisdiction.  The  same  course  was 
pursued  with  the  approval  of  this  court  in 
Re  Keasbey  &  M.  Co.  supra. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  McBride, 
supra,  the  case,  like  the  present  one,  arose 
in  a  code  state.  Suit  was  brought  in  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Arkansas.  The  Arkan- 
sas Code,  in  respect  to  grounds  of  demurrer, 
is  identical  with  the  Montana  Code.  Kirby's 
Digest  of  the  Statutes  of  Arkansas,  1904, 
p.  1285.  Following  the  Arkansas  Code,  as 
the  defendant  in  this  case  follows  the  Mon- 
tana Code,  the  defendant  filed  a  demurrer 
in  language  identical  upon  these  points  with 
the  demurrer  in  this  case.  The  demurrer 
reads:  "1st.  Because  the  court  has  no  ju- 
risdiction of  the  person  of  the  defendant. 
2d.  Because  the  court  had  no  jurisdiction 
of  the  subject-matter  of  the  action.  3d. 
Because  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

Of  the  effect  of  this  demurrer  Mr.  Jus- 
tice Brewer,  delivering  the  opinion  of  the 
court,  said: 

"Its  demurrer,  as  appears,  was  baaed  on 
three  grounds:  Two  referring  to  the  ques- 
tion of  jurisdiction,  and  the  third,  that 
62  li.  ed. 


the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  There  was, 
therefore,  in  the  first  instance,  a  general  ap- 
peaiance  to  the  merits.  If  the  case  was 
one  of  which  the  court  could  take  jurisdic- 
tion, such  an  appearance  waives  not  only 
all  defects  in  the  service,  but  all  special 
privileges  of  the  defendant  in  respect  to  the 
particular  court  in  which  the  action  is 
brought." 

This  case  presents  the  same  question.  We 
are  of  opinion  that  the  defendant  had 
waived  objection  to  jurisdiction  over  its 
person,  and,  by  filing  the  demurrer  on  the 
grounds  stated,  submitted  to  the  jurisdiction 
of  the  circuit  court. 

Judgment  reversed. 


•WOLFE  LONDONER  and  Dennis  Sheedy,[878] 

Plffs.   in  Err., 

▼. 

CITY  AND  COUNTY  OF  DENVER,  as  Suc- 
cessor to  the  City  of  Denver,  et  al. 

(See  S.  C.  Reporter's  ed.  373-386.) 

Constitutional     law  —  due     process     of 
law  •»  public    improvements  •»  notice. 

1.  A  charter  provision  making  conclu- 
sive the  finding  of  a  city  council  that  a 
proper  petition  for  a  public  improvement 
has  been  filed  does  not  deny  the  due  process 
of  law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  although  such  finding  is  made 
without  notice. 

Error  to  state  court  •»  scope  of  review 
•»  question  of  local  law. 

2.  Whether  or  not  a  city  council  has  de- 
termined that  the  board  of  public  works  has 
complied  with  the  conditions  of  its  juris- 
diction to  order  a  street  improvement  is  not 
a  Federal  question,  which  can  be  reviewed 
by  the  Federal  Supreme  Court  on  writ  of 
error  to  a  state  court. 

Constitutional    law  —  Judicial    exercise 
of  legislative  power. 

3.  No  valid  objection  founded  upon  the 
14th  Amendment  to  the  Federal  Constitu- 
tion can  be  urged  against  the  action  of  a 
state  court  in  so  construing  a  state  law  as 
to  bring  it  into  harmony  with  the  Federal 
and  state  Constitutions  on  the  theory  that 
the  court  so  far  neglected  the  obvious  mean- 
ing of  the  statute  as  to  make  its  judgment 
an  exercise  of  legislative  power. 


Note. — As  to  what  questions  the  Federal 
Supreme  court  will  consider  when  reviewing 
the  judgment  of  a  state  court — see  note  to 
Missouri  ex  rel.  Hill  v.  Dockery,  63  L.RJL 
571. 

On  notice  and  hearing  required  to  cob- 
•ititute  due  process  of  law — see  notes  to 
Kuntz  V.  Sumption,  2  L.R.A.  657;  Chauvia 
v.  Valiton,  3  L.R.A.  194;  and  Ulman  ▼. 
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Cnnstltatlonal  law  —  due  process  of  lew  The  municipality  ii  k  mere  lUte  •gtttejr, 

— lirarliig    on    •fiacHement    for    atreel  or  instruuient,  aud  its  acta  are  the  acta  (rf 

linproTemrnt.  the  »Ut«. 

i.  Somethins  more  than  an  opportunity  p^  ,  j  g  ^  Londoner.  13 
to  submit  in  wnling  to  the  city  council,  „_.  ^„.  «,„....-„„  __.  „ 
Bitting  89  a  board  of  ™uaLi»tion.  all  oh-  ^"'°-  ="**•"  J-RA  444.  22  P«:.  784;  Car- 
iections  to,  and  complainU  ot.  an  asBess  pent«r  v.  People,  8  Colo.  116,  S  Pac.  828;  Re 
ment  for  a  public  improvement,  is  essential  Senate  Bill,  12  Colo.  IBS,  21  Pac.  481;  Den- 
to  satisfy  the  due  process  of  law  guaranteed  ver  v.  Iliff.  38  Colo.  3S7,  89  Pac.  823;  John- 
l>y  U.  S.  Const..  I4tb  Amend.,  where  the  law  son  v.  People.  8  Colo.  App.  167.  40  Pac. 
denies  the  landowners  the  right  to  object  in  576;  Brown  v.  Gah-eaton.  97  Tex,  1,  76  S. 
the    courts    to    tbe    aisessment,    upon    tho  \f   4gg 

pound   that   the   objections   are   cognizable  ^„^  ^^^^  legislature  does  not  itaelf  de- 

only  by  the  board  of  equalization.  .    _.      ,.          *',     ..       ..                 .i         r 

'                            ^  termine  the  purely  discretionary  matters  of 

[No.  187.]  apportionment,  but  commits  their  determi- 
nation to  a  municipal  council,  or  other  aub- 

Argued  March  fl,  9.  1908.     Decided  June  I,  ordinEte  administrative  or  legislative  board 

1008.  <"■  commission,  the  inquiry   becomes  in  its 
nature   judicial    in    such   a   aenae    that   the 

TN  KRROR  to  the  Supreme  Court  of  the  f"''*,'"'''  '>«'"='»  entitled  to  a  hearing  he- 

1    SlaU-    of   Colorado   to    review    a    decree  *"'^  ""^  subordinate  body  making  the  con- 

whicli    reversed    a    decree    of    the    District  '''"*'*'*  a«'ia">n. 

Court  ot   Araiialioc  Countv    in   that  sUte  Parsons  v.   District  of  Columbia,   170  U. 

Ira  tin?  Z'^Z  2^  "it 'a^il   an   as  S.  52,  42  U  ed,  B46.  18  Sup.  Ct.  Rep.  621; 

~ent  for  a  strMt  iimmivement   and  or-  ^I*""'  ''    «*r<^l'ant.  125  U.  S.  357.  31  L. 

dercd   judjmK^t   for  d.r-'idants.      hei.rsed.  f.'^^^^,    ^"P„  ^!;   '^t-. "?!  ' /'.'i^™^ 

See  «am:.  ca...  below.  33  Colo.  104,  80  Pac.  ]"'«■   ^''t-  /■  Bradley,   164   U    S.    167,  41 

,,-  I.,  ed.  391,  17  Slip.  Ct.  Rep.  SO;   French  v. 

The  facta  arc  stated  in  the  opinion.  ^a'-ber  Asphalt  Paving  Co.  181   U.  S.  337- 

■^  341.  4J  L.  ed.  887,  888.  '.>!  Sup.  Ct.  Rep.  025. 

Mr.  JoKlina  F.  Grozier  argued  the  cause  The  question   of  whether  or   not  a  given 

iin.l  niM  a  h.'iei  for  plainlifTs  in  error:  petition  ia  subscribed  by  a  given  number  of 

This  court  cannot  l)e  deprived  ot  its  law-  people  is  a  question  of  the  purest  fact.     Its 

ful  autlmrity  to   review   judRiiients   depriv-  determination   involves  no  elements  of  dii- 

illR  perwms  of  lifi',  liberty,  or  property  with-  cretion.      All    questions    of    pure    fact   are 

out  due  process  of  law.  or  of  an  equal  pro-  judicial   or   quasi-judicial   questions.      That 

teetiiin  of  the  laws,  in  vinlntion  of  the  Fed-  is,  they   cannot    be   conclusively    determined 

eriil   Conftitution.  by  state  action.  without    investigation,    notice,    and    oppor- 

MKiehM\  Due  Process  of  Tjtw,  p|>.  24-30;  tunity  to  defend. 
i:\  |iiirtP  Vir«iiiiii.  IfMt  f.  S.  .1.t!>,  25  L.  ed.  People  ex  rel.  School  Dist.  No.  5  v.  Van 
071-.:  Vick  Wo  V.  Hiipkins.  IIS  V.  S.  3.^(1.  30  Horn.  20  Colo.  App.  230,  77  Pac.  978;  Rio 
1,.  erl.  220,  «  Sup.  Ct.  Rep.  1004;  Scott  v.  Grande  Samplintf  Co,  v.  Catlin,  40  Colo. 
MeXenl.  154  C.  S.  .■14,  43.  .18  L.  ed.  800,  450,  94  Pac.  323;  Benson  v.  People.  10  Colo. 
IJOI,  II  Sup.  Ct,  Hep.  1108:  Rcasan  v.  Farm-  App.  175.50  Pac.  212;  People  ex  rel.  Simp- 
ers' Loiin  *  T.  Co.  1.14  U.  S.  .100,  38  I.,  ed.  son  v.  Denman,  IB  Colo.  App.  337,  65  Pac. 
1021.  4  Inters.  Com.  Rep,  500.  14  Sup.  Ct.  466;  Rhodes  v.  Board  of  Public  Works,  10 
Rep,  1047;  Hovey  v.  Elliott.  187  U.  S.  400.  Colo.  App.  100,  49  Pac.  430;  La  JunU  *. 
417,  42  L.  ed.  215.  221,  17  Sup.  Ct.  Rep.  Heath,  38  Colo.  372,  88  Pac.  459;  Chicago. 
841  ;  Chicngo.  B.  4  Q.  R.  Co.  v,  Chicago,  I6C  M.  4  St.  P.  R,  Co.  v.  Minnesota,  134  V.  S. 
T'.  S.  226.  233,  II  L.  ed.  979,  983.  17  Sup.  418.  33  L.  ed.  970,  3  Inters,  Com.  Rep,  209. 
Ct.  Hep.  581;  Capital  City  Gas  Co.  v.  De»  lO  Sup.  Ct.  Rep.  482,  702;  Carter  v.  Du- 
Moines.  72  Fed.  821;  Railroad  t  Teleph.  ranpo,  18  Colo.  534,  25  Am.  St,  Rep.  294, 
Cos,  V,  Board  of  Equalizers,  85  Fed,  317,  27  Pac,  1057, 

The  action  of  the  state  court  is  the  action  All  qtiestions  of   fact,  not  involving  dis- 

of  II"'  st.ite,  cretion  in  the  tribunal  authorized  to  deter- 

Strauiler  v.  n'est  Virginia.  100  U.  S.  303,  mine   them,   can   be   determined   only   after 

25  1..  ed.  OCI;  Virginia  v.  Rives  (Rx  parte  notice  and  opportunity  to  defend. 

Virginia!   100  U.  S.  318.  25  [,.  ed.  609;  Neal  Thorp  v.  Woolman.  1  Mont.  170;  SUte  n 

V.  Delaware.   103  U,  S.  370.  307,  26  L.  ed.  rel.  Riddell  v.  District  Court,  33  Mont.  628, 

5S7.   574;    Chicago,   M.   4   St.   P.   R.  Co.  v.  85  Pac.  307;  Christy  v.  Kin^sher,  13  Okla. 

Minnesota.   1.14  U.  S.  410,  33  L.  ed,  972.  3  585,  76  Pac,  135;  Fitch  v.  Manitou  County, 

Inters.  Com.  Rep.  200.  10  Sup.  Ct.  Rep.  482,  133  Mich.  178,  04  N.  W,  964;  Creote  v.  Cbi- 

702;    Raymond   v.  Chicago   Union   Traction  cago,  5B  III.  427;  Ames  v.  Port  Huron  Log 

Co,  207  V.  S,  20,  ante,  78,  28  Sup.  Ct.  Rep.  Driving  k  Boom,  Co.  11  Micb.  147,  83  Am. 

7;  Re  Kelly,  46  Fed.  654.  Dec.   731;    SUte  ti  rel.  Haughey  v.  Ryan, 
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182  Mo.  340,  81  S.  W.  435;  Mulligan  v. 
Smith,  59  Cal.  233,  Approved  in  Zeigler  v. 
Hopkins,  117  U.  R.  683,  687,  688,  29 
L.  ed.  1019-1021,  6  Sup.  Ct.  Rep.  919; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  102, 
107,  24  L.  ed.  616,  618;  Hurtado  v.  Califor- 
nia, 110  U.  S.  536,  28  L.  ed.  238,  4  Sup.  Ct. 
Rep.  Ill,  292:  Haj^ar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663;  Lent  v.  Tillson,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825; 
Ogden  City  v.  Armstronp,  168  U.  S.  224, 
42  L.  ed.  444,  18  Sup.  Ct.  Rep.  98;  Yick  Wo 
V,  Hopkins.  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  Mononjjahela  Nav.  Co. 
V.  United  States,  148  U.  S.  327,  37  L.  ed. 
468,  13  Sup.  Ct.  Rep.  622;  Hovey  v.  Elliott, 
167  U.  S.  409,  42  L.  ed.  215,  17  Sup.  Ct. 
Rep.  841;  Roller  v.  Holly,  176  U.  S.  398, 
44  L.  ed.  520,  20  Sup.  Ct.Rep.  410;  Ameri- 
can School  V.  McAnnulty,  187  V.  S.  94,  107, 
47  L.  ed.  90,  95,  23  Sup.  Ct.  Rep.  33;  Nor- 
wood V.  Baker,  172  U.  S.  269,  43  L.  ed.  443. 
19  Sup.  Ct.  Rep.  187;  Simon  v.  Craft,  182  U. 
S.  427,  45  L.  ed.  1165,  21  Sup.  Ct.  Rep.  836. 

A  mere  recital  that  specified  facts,  essen- 
tial to  jurisdiction,  exist,  can  never  bind 
an  adversary.  An  adversary  power  or  es- 
sential pure  fact  can  never  be  created  by 
mere  recital. 

Cooley,  Const.  Lim.  7th  ed.  139;  Portland 
V.  Bangor,  65  Me.  120,  20  Am.  Rep.  681; 
Bennett  v.  Davis.  90  Me.  106,  37  Atl.  864; 
Keller  v.  Hawk  (Okla.)  91  Pac.  778;  Mul- 
ligan  v.  Smith,  59  Cal.  230,  Approved  in 
Zeigler  v.  Hopkins,  117  U.  S.  687.  688.  29 
L.  ed.  1020,  1021,  6  Sup.  Ct.  Rep.  919;  Peo- 
ple ex  rel.  Elder  v.  Sours,  31  Colo.  421,  10*2 
Am.  St.  Rep.  34,  74  Pac.  167;  Goodykoontz 
V.  Acker,  19  Colo.  366,  .35  Pac.  911;  Platte 
&  D.  Canal  &,  Mill.  Co.  v.  Lee,  2  Colo.  App. 
184,  29  Pac.  1036;  Yates  v.  Milwaukee,  10 
Wall.  498,  505,  19  L.  ed.  984,  986. 

Due  process  of  law  implies  the  right  of 
the  person  affected  to  be  present  before  thn 
tribunal  which  pronounces  judgment  upon 
the  question  of  life,  liberty,  or  property  in 
its  most  comprehensive  sense,  to  be  heard, 
by  testimony  or  otherwise,  and  to  have  the 
right  of  controverting  by  proof  every  ma- 
terial fact  which  bears  on  the  question  of 
right  in  the  matter  involved.  If  any  ques- 
tion of  fact  or  liability  be  conclusively  pre- 
sumed against  him,  this  is  not  due  process  of 
law. 

Zeigler  v.  South  &  North  Ala.  R.  Co.  58 
Ala.  597 ;  Denver  &  R.  G.  R.  Co.  v.  Outcalt, 
2  Colo.  App.  402,  31  Pac.  177;  Chicago,  M. 
&St.  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
457,  33  L.  ed.  970,  980,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Rep.  462,  702;  East  Kings- 
ton V.  Towle,  48  N.  H.  61,  2  Am.  Rep.  174, 
97  Am.  Dec.  575;  Meyers  v.  Shields,  61  Fed. 
717:  McGavock  v.  Omaha,  40  Neb.  77,  58 
C  2  li.  ed. 


N.  W.  543;  Stuart  v.  Palmer,  74  N.  Y.  191, 
30  Am.  Rep.  289;  Violett  v.  Alexander,  92 
Va.  501,  31  L.R.A.  382,  53  Am.  St.  Rep.  825, 
23  S.  E.  909 ;  Norfolk  v.  Young,  97  Va.  728, 
47  L.R.A.  574,  .34  S.  E.  886;  Barber  Asphalt 
Paving  Co.  v.  Ridge,  169  Mo.  376,  68  S.  W. 
104,3. 

Property  owners  are  entitled  to  notice  and 
opportunity  to  appear  at  a  specified  time 
and  place  before  a  board  or  tribunal  com- 
petent to  administer  proper  relief,  in  order 
that  they  must  be  heard  concerning  the  cor- 
rectness of  the  charge  before  it  is  made  con- 
clusive. 

Brown  v.  Denver,  7  Colo.  312,  3  Pac.  455; 
Dexter  v.  Boston,  170  Mass.  247,  79  Am. 
St.  Rep.  .306,  57  N.  E.  379;  White  v.  Gove, 
183  Ma.«s.  3.38.  67  N.  E.  .359;  Bennett  v. 
Davis,  90  Me.  107,  37  Atl.  864;  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187. 

If  the  charter  is  not,  the  procedure  in 
this  case  is,  unconstitutional. 

Windsor  v.  McVeigh,  93  U.  S.  274,  23 
L.  ed,  914. 

No  procedure  which  will  result,  as  does 
that  in  this  case,  in  an  actual  confiscation 
of  the  property  of  the  citizen,  can  ever 
be  justified  by  any  manner,  process,  or 
method  of  reasoning,  however  astute. 

White  V.  Tacoma.  109  Fed.  32. 

One  of  the  broad  distinctions  between 
judicial  and  legislative  bodies,  and  judicial 
and  legislative  action,  so  far  as  the  right 
to  hearing^  are  concerned,  is  that,  independ- 
ent of  any  statute  expressly  giving  the 
citizen  the  right  to  be  heard,  the  former 
must,  in  order  for  their  proceedings  to  be 
valid,  before  acting,  and  as  a  matter  of 
right,  hear  him  against  whom  it  seeks  to 
act  (Brown  v.  Denver,  supra;  McVeigh  v. 
United  States,  11  Wall.  259,  267,  20  L.  ed. 
80,  81 ;  Windsor  v.  McVeigh,  93  U.  S.  274, 
23  L.  ed.  914;  Hovey  v.  Elliott,  167  U.  S. 
409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep.  841)  ; 
whereas,  as  to  matters  clearly  within  its 
legislative  discretion  (and  it  has  power 
legislatively  to  act  on  no  others),  the  latter 
may  or  may  not  hear  him,  as  it  prefers 
(11  Burgess,  Political  Science  &  Comparative 
Const.  Law,  pp.  57,  58;  Williams  v.  Eggles- 
ton,  170  U.  S.  304,  311,  42  L.  ed.  1047,  1049, 
18  Sup.  Ct.  Rep.  617;  Parsons  v.  District  of 
Columbia,  170  U,  S.  45,  52,  42  L.  ed.  943, 
946,  18  Sup.  Ct.  Rep.  521). 

A  notice  of  the  time  and  place  for  hear- 
ings was  essential. 

Denver  v.  Dumars,  33  Colo.  98,  80  Pac. 
114;  Brown  v.  Denver,  7  Colo.  3 13,  3  Pac. 
455;  State,  Brinley,  Prosecutor,  v.  Perth 
Amboy,  29  N.  J.  L.  262;  State,  Durant, 
Prosecutor,  v.  Jersey  City,  25  N.  J.  L.  309; 
McGavock  v.  Omaha,  40  Neb.  76,  58  N.  W. 
^543;  Hopkins  v.  Mason,  61  Barb.  470;  Mer- 
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ritt  V.  Portchester,  71  N.  Y.  314,  27  Am. 
Rep.  47;  Higfhway  Comrs.  v.  Hoblit^  19  Ml. 
App.  261;  Meyers  v.  Shields,  61  Fed.  718; 
Santa  Clara  County  v.  Southern  P.  R.  Co. 
9  Sawy.  105,  18  Fed.  410;  Gray,  Limita- 
tions of  Taxing  Power,  §  1153. 

The  object  of  any  hearings  at  all  must  be 
to  correct  errors  and  afTord  proper  relief. 

Roller  V.  Holly,  176  U.  S.  398,  409,  44 
L.  ed.  520,  20  Sup.  Ct.  Rep.  410. 

The  phrase  "due  process  of  law,''  as  used 
in  the  14th  Amendment,  itself  inhibits  legis- 
lation by  other  than  the  legislative  depart- 
ment of  the  government;  it  prohibits  pure 
and  simple  legislation  by  state  courts. 

Osborn  v.  Bank  of  United  States,  9  Wheat. 
865,  6  L.  ed.  234;  Re  Burrus,  136  U.  S.  610, 
34  L.  ed.  508,  10  Sup.  Ct.  Rep.  850;  Luther 
V.  Borden.  7  How.  4L  12  L.  ed.  598;  Kit- 
bourn  V.  Thompson,  103  U.  S.  182,  26  L.  ed. 
384;  Hurtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Dixon  County  v.  Field,  111  U.  S.  83,  92,  28 
L.  ed.  360,  303,  4  Sup.  Ct.  Rep.  315;  Ilawr 
V.  Reclamation  Dist.  No.  108,  111  U.  8.  74)1, 
28  L.  ed.  569,  4  Sup.  Ct.  Rep.  063 ;  Yick  Wo 
▼.  Hopkins,  118  U.  S.  369,  30  L.  ed.  226, 
6  Sup.  Ct.  Rep.  1064;  Scott  v.  McNeal.  154 
U.  S,  45,  38  L.  ed.  901,  14  Sup.  Ct.  Rep. 
1108;  San  Diego  Land  &.  Town  Co.  v.  Na- 
tional City,  174  U.  S.  740,  750,  43  L.  ed. 
1155,  1158,  19  Sup.  Ct.  Rep.  804;  Roller  v. 
Holly,  176  U.  S.  308,  44  L.  ed.  520,  20  Sup. 
Ct.  Rep.  410;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S. 
100,  46  L.  ed.  105,  22  Sup.  Ct.  Rep.  30; 
American  School  v.  McAnnulty,  187  U.  S. 
94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33. 

It  is  only  the  state  court's  settled  consti- 
tutional construction  of  any  of  its  laws 
which  this  court  follows,  and  not  mere  oscil- 
lations in  the  course  of  settlement  of  ques- 
tions in  state  courts. 

Gelpcke  v.  Dubuque,  1  Wall.  176,  206,  17 
L.  ed.  520,  525 ;  San  Antonio  v.  Mehaffy,  96 
U.  S.  315,  24  L.  ed.  817. 

Whether  oscillations  in  Colorado  decisions 
on  this  subject  exist  is  perhaps  best  shown 
by  a  comparison  of  some  of  the  decisions 
themselves. 

Palmer  v.  Way,  6  Colo.  106;  Denver  v. 
Knowles,  17  Colo.  204,  17  L.R.A.  136,  30 
Pac.  1041;  Denver  v.  Campbell,  33  Colo. 
162,  80  Pac.  142;  Brown  v.  Denver,  7  Colo. 
305,  3  Pac.  455;  Jenks  y.  Stump  (Colo.) 
15  L.R.A.(N.S.)  554,  93  Pac.  17;  Burcher  v. 
People  (Colo.)  93  Pac.  14;  People  ex  rel.  El- 
der v.  Sours,  31  Colo.  438,  102  Am.  St.  Rep. 
34,74  Pac.  167;  Lambert  v.  Shumway,  36 
Colo.  350,  85  Pac.  89 ;  Leadville  v.  Coronado 
Min.Co.37  Colo.  246,  86  Pac.  1034;  Holm- 
berg  v.  News-Times  Pub.  Co.  31  Colo.  456,  73 
Pac.  865;  Denver  v.  Hayes,  28  Colo.  110,  63 
Pac.  311;  Schwed  v.  Hartwitz,  23  Colo.  187, 
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58  Am.  St.  Rt>p.  221,  47  Pac.  295;  Richardson 
v.  I>e«v«r,  17  Colo.  398,  30  Pac.  333;  Mitch- 
ell v.  Minnequa  Town  Co.  (Colo.)  92  Pac. 
078;  Evans  v.  Denver,  26  Colo.  193,  57  Pac. 
696;  Denver  &  R.  G.  R.  Co.  v.  Outcalt,  2 
Colo.  App.  402,  31  Pac.  177;  Keese  v.  Den- 
ver, 10  Colo.  112,  15  Pac.  825;  Beckett  t. 
Cuenin,  15  Colo.  284,  22  Am.  St.  Rep.  .399. 
25  Pac.  167;  Cordilla  ▼.  Pueblo,  34  Colo. 
293,  82  Pac.  694;  Ahern  v.  High  Line  Irrig. 
District,  39  Colo.  409,  89  Pac.  963;  Goody- 
koontz  V.  Acker,  19  Colo.  366,  35  Pac.  911; 
Killgore  v.  Cranmer,  35  Colo.  487,  84  Pac. 
70 ;  La  JunU  v.  Heath,  38  Colo.  372,  88  Pac. 
469. 

This  court  is  not  bound  to  follow  state 
decisions  which  it  does  not  approve,  and 
even  in  those  cases  where  the  jurisdiction  of 
the  Federal  courts  rests  on  nonresidence 
only,  it  does  so  simply  as  a  matter  of  comity. 

Burgess  v.  Seligman,  107  U.  S.  32-38.  27 
L.  ed.  304-366,  2  Sup.  Ct.  Rep.  10. 

Applicable  legislation  by  the  legislative 
department  of  the  state  is  an  essential  ele- 
ment of  due  process  of  law  under  the  taxing 
power. 

GifTord  v.  Callaway,  8  Colo.  App.  .359,  40 
Pac.  626;  Meriwether  v.  Garrett,  102  U.  S. 
472,  501.  26  L.  ed.  197,  200;  Rees  v.  Water- 
town,  19  Wall.  122,  22  L.  ed.  76;  Nasliville 
v.  Ray.  19  Wall.  475.  22  L.  ed.  108;  Heine 
V.  J^vee  Comrs.  19  Wall.  655,  661,  22  L 
ed  223,  226. 

Even  had  the  council  considered  any  of 
the  objectfons  filed,  so  far  as  the  apportion- 
ment was  concerned,  too  general,  they  were 
bound  to  give  the  objectors  notice  of  when 
and  where  to  be  heard  on  the  councirs  con- 
templated action  on  the  objections  filed,  if 
not,  indeed,  opportunity  to  make  them  more 
specific,  as  the  property  owners  intendwl  do- 
ing by  evidence  and  testimony  had  they 
been  permitted  a  hearing.  They  could  not, 
even  if  insufficient,  in  effect  strike  them 
from  the  files  without  notice  and  opi^or 
tunity  to  defend  against  the  proposed  ac- 
tion. 

Davidson  v.  Chicago,  178  111.  582,  53  N. 
E.  367;  Wier  V.  Bradford,  1  Colo.  16;  Cleve 
land  v.  Nubian  Min.  Co.  38  Colo.  195,  88 
Pac.  179. 

Mr.  Hal8t«d  L.  Ritter  argueil  the  cau^ie. 
and,  with  Mr.  Henry  A.  Lindsley,  filed  a 
brief  for  defendants  in  error: 

The  provisions  of  the  charter  respecting 
the  petition  do  not  violate  the  14th  Amend- 
ment. 

Denver  v.  Dumars,  33  Colo.  94,  80  Pac. 
114;  Denver  v.  Londoner.  33  Colo.  104,  80 
Pac.  117,  Rehearing,  33  Colo.  121,  80  Pac. 
122. 

The  constitutional  provision  relatiye  to 
due  proceHs  of  law  is  fully  complied  with 
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when  the  property  owner  is  afforded  an  op- 
portunity to  be  heard  and  test  the  validity 
of  the  special  assessment,  and  the  propor- 
tion of  the  genera]  cost  of  the  improvements 
which  shall  be  assessed  against  his  property. 

Denver  v.  Kennedy,  33  Colo.  80,  80  Pac. 
122,  4G7;  Brown  v.  Denver,  7  Colo.  805,  3 
Pac.  455;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Board  of  Public  Works,  172  U.  8.  46,  43 
L.  ed.  359,  19  Sup.  Ct.  Rep.  90;  Bauman  v. 
Ross,  167  U.  S.  548,  42  L.  ed.  270,  17  Sup. 
Ct.  Rep.  966,  25  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1173;  Fallbrook  Irrig.  Dist.  v.  Brad- 
ley. 164  U.  S.  112,  41  L.  ed.  369,  17  Sup. 
Ct.  Rep.  56. 

There  is  no  Federal  question  involved 
here. 

Williams  v.  Albany  County,  122  U.  S. 
154.  164,  30  L.  ed.  1088,  1089,  7  Sup.  Ct. 
Rep.  1244;  Castillo  v.  McConnico,  168  U. 
S.  674,  42  L.  ed.  622,  18  Sup.  Ct.  Rep.  229. 

There  is  no  provision  of  the  Federal  Con- 
stitution forbidding  the  state  from  grant- 
ing to  a  tribunal,  whether  called  a  court  or 
not,  the  final  determination  of  a  legal  ques- 
tion. 

Don  ex  dem.  Murray  v.  Hoboken  Land  & 
Improv.  Co.  18  How.  272,  15  L.  ed.  372; 
Bushnoll  V.  Leland,  164  U.  S.  684,  41  L. 
ed.  598,  17  Sup.  Ct.  Rep.  209;  Public  Clear- 
ing House  V.  Coyne,  194  U.  S.  497,  48  L. 
ed.  1092,  24  Sup.  Ct.  Rep.  789. 

In  the  following  state  courts  the  matter 
of  insuflicient  petitions  and  a  curative  act 
were  considered,  and  the  statute  upheld  on 
the  ground  that  no  petition  was  necessary 
in  the  first  place. 

Richman  v.  Muscatine  County,  77  Iowa, 
513,  4  L.R.A.  445,  14  Am.  St.  Rep.  .308,  42 
N.  W.  422;  Whitney  v.  Pittsburgh,  147  Pa. 
351,  30  Am.  St.  RejI.  740,  23  Atl.  395;  Not- 
tage  v.  Portland,  35  Or.  539,  70  Am.  St. 
Rep.  513,  58  Pac.  883. 

The  notices  and  hearings  provided  for  in 
the  charter  of  the  city  of  Denver  under 
which  the  paving  was  done  in  Eighth  ave- 
nue paving  district  are  sufiScient  to  con- 
stitute due  process  of  law  under  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Denver  v.  Kennedy,  33  Colo.  90,  80  Pac. 
122,  467;  Denver  v.  Dumars,  33  Colo.  96, 
80  Pac.  114;  Denver  v.  Londoner,  33  Colo. 
Ill,  80  Pac.  117;  Spencer  v.  Merchant,  125 
U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921 ;  Fallbrook  Irrig.  Dist.  v.  Bradley  and 
Bauman  v.  Ross,  supra;  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  46,  42  L. 
ed.  943,  18  Sup.  Ct.  Rep.  621 ;  Paul- 
sen V.  Portland,  149  U.  S.  41,  37  L. 
ed.  641,  13  Sup.  Ct.  Rep.  750;  Pitts 
burgh,  C.  C.  &  St.  L.  R.  Co.  v.  Board 
of  l^iblic  Works,  supra;  Kelley  v.  Pitts- 
burgh, 104  U.  S.  78,  26  L.  ed.  658;  Lent  v. 
62  L.  ed. 


Tillson,  140  U.  S.  316,  35  L.  ed.  419,  11 
Sup.  Ct.  Rep.  825;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  421,  38  L. 
ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Shumate 
V.  Heman,  181  U.  S.  402,  45  L.  ed.  922,  21 
Sup.  Ct.  Rep.  645. 

Due  process  of  law  does  not  require  a 
judicial  hearing  in  the  ordinary  accepta- 
tion of  that  term,  but  is  complied  with  in 
matters  of  assessments  for  public  improve- 
ments if  the  parties  assessed  have  an  op- 
portunity to  be  heard,  either  before  a  jurid- 
ical tribunal  or  before  a  board  of  assess- 
ment, at  some  i^tage  of  the  proceedings. 

Hibben  v.  Smith,  191  U.  S.  31  h  48  L. 
ed.  195,  24  Sup.  Ct.  Rep.  88;  United  SUtes 
V.  Ju  Toy,  198  U.  S.  253,  49  L.  ed.  1040, 
25  Sup.  Ct.  Rep.  644. 

The  rule  or  method  of  apportionment  be- 
ing fixed,  of  which  fact  every  property 
owner  was  advised,  the  hearings  provided 
for  were  more  than  ample. 

Michigan  R.  Tax  Cases,  138  Fed.  223. 

Mr.  F.  W.  Sanborn  also  argued  the 
cause  for  defendants  in  error. 

*Mr.  Justice  Moody  delivered  the  opinion [S 7 4] 
of  the  court: 

The  plaintiffs  in  error  began  this  proceed- 
ing in  a  state  court  of  Colorado  to  relieve 
lands  owned  by  them  from  an  assessment 
of  a  tax  for  the  cost  of  paving  a  street 
upon  which  the  lands  abutted.  The  relief 
sought  was  granted  by  the  trial  court,  but 
its  action  was  reversed  by  the  supreme 
court  of  the  state,  which  ordered  judgment 
for  the  defendants.  33  Colo.  104,  80  Pac. 
117.  The  case  is  here  on  writ  of  error.  The 
supreme  court  held  that  the  tax  was  as- 
sessed in  conformity  with  the  Constitution 
and  laws  of  the  state,  and  its  decision  of 
that  question  is  conclusive. 

The  assignments  of  error  relied  upon  are 
as  follows: 

"First.  The  supreme  court  of  Colorado 
erred  in  holding  and  deciding  that  the  por- 
tion of  proviso  'eighth'  of  §  3  of  article  7  of 
'An  Act  to  Revise  and  Amend  the  Charter 
of  the  City  of  Denver,  Colorado,  Signed  and 
Approved  by  the  Governor  of  Colorado, 
April  3,  1893'  (commonly  called  the  Denver 
city  charter  of  1893),  which  provided,  *And 
the  finding  of  the  city  council  by  ordinance 
that  any  improvements  provided  for  in  this 
article  were  duly  ordered  after  notice  duly 
given,  or  that  a  petition  or  remonstrance 
was  or  was  not  filed  as  above  provided,  or 
was  or  was  not  subscribed  by  the  required 
number  of  owners  aforesaid,  shall  be  con- 
clusive in  every  court  or  other  tribunal,'  as 
construed  by  the  supreme  court  of  Colorado, 
was  valid  and  conclusive  as  against  these 
appellees.  The  validity  of  so  much  of  said 
section  as  is  above  quoted  was  drawn   in 
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question  and  denied  by  appellees  in  said 
cause,  on  the  ground  of  its  being  repugnant 
to  the  due  process  of  law  clause  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  and  in  contravention  thereof. 
"Second.  The  supreme  court  of  Colorado 
further  erred  in  assuming  that  said  city 
council  ever  made  a  finding  by  ordinance 
in  accordance  with  said  proviso  'eighth.' 

•  ••••• 

"Fifth.  The  supreme  court  of  Colorado 
more  particularly  erred  in  holding  and  de- 
ciding that  the  city  authorities,  in  following 
[S75]*the  procedure  in  this  Eighth  avenue  paving 
district,  No.  1,  of  the  city  of  Denver,  Colo- 
rado, in  the  manner  in  which  the  record, 
evidence,  and  decree  of  the  trial  court  af- 
firmatively shows  that  they  did,  constituted 
due  process  of  law  as  to  these  several  ap- 
pellees (now  plaintiffs  in  error)  as  guar- 
anteed by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

"Ninth.  The  supreme  court  of  Colorado 
erred  in  upholding  §§  29,  30,  and  31,  and 
each  thereof,  of  article  7  of  *An  Act  to  Re- 
vise and  Amend  the  Charter  of  the  Citv  of 
Denver,  Colorado,  Signed  and  Approved  by 
the  Governor  of  Colorado  April  3d,  1803' 
(commonly  called  the  Denver  city  charter 
of  1893),  and  not  holding  it  special  legis- 
lation and  a  denial  of  the  equal  protection 
of  the  laws  and  taking  of  liberty  and  prop- 
erty of  these  several  plaintiffs  in  error 
without  due  process  of  law,  in  violation  of 
both  the  state  and  Federal  Constitution  and 
the  14lh  Amendment  thereof. 

"Tenth.  The  supreme  court  of  Colorado 
erred  in  upholding  each  of  the  several  as- 
sessments against  the  corner  lots,  and  par- 
ticularly those  lots  belonging  to  said  Wolfe 
Londoner  and  Dennis  Slieedy,  because  each 
thereof  was  assessed  for  the  paving  and 
other  improvements  in  this  district  alone 
for  more  than  the  several  lots  so  assessed 
were  ever  actually  worth,  and  far  in  ex- 
cess of  any  special  benefits  received  from 
the  alleged  improvements." 

These  assignments  will  be  passed  upon  in 
the  order  in  which  they  seem  to  arise  in  the 
consideration  of  the  whole  case. 

The  tax  complained  of  was  assessed  under 
the  provisions  of  the  charter  of  the  city 
of  Denver,  which  confers  upon  the  city  the 
power  to  make  local  improvements  and  to 
assess  the  cost  upon  property  specially  ben- 
efited. It  does  not  seem  necessary  to  set 
forth  fully  the  elaborate  provisions  of  the 
charter  regulating  the  exercise  of  this  pow- 
er, except  where  they  call  for  special  exam- 
ination. The  board  of  public  works,  upon 
the  petition  of  a  majority  of  the  owners 
of  the  frontage  to  be  assessed,  may  order 
the  paving  of  a  street.  The  board  must, 
however,  first  adopt  specifications,  mark 
1109 


out  a  district  of  assessment,  *cause  a  map[S79] 
to  be  made  and  an  estimate  of  the  cost,  with 
the  approximate  amount  to  be  assessed  upon 
each  lot  of  land.  Before  action,  notice  by 
publication  and  an  opportunity  to  be  heard 
to  any  person  interested  must  be  given  by 
the  board. 

The  board  may  then  order  the  improve- 
ment, but  must  recommend  to  the  city  coun- 
cil a  form  of  ordinance  authorizing  it,  and 
establishing  an  assessment  district,  which  is 
not  amendable  by  the  council.  The  council 
may  then,  in  its  discretion,  pass  or  refuse 
to  pass  the  ordinance.  If  the  ordinance  is 
passed,  tne  contract  for  the  work  is  made 
by  the  mayor.  The  charter  provides  that 
"the  finding  of  the  city  council,  by  ordi- 
nance, that  any  improvements  provided  for 
in  this  article  were  duly  ordered  after  no- 
tice duly  given,  or  that  a  petition  or  re- 
monstrance was  or  was  not  filed  as  above 
provided,  or  was  or  was  not  subscribed  by 
the  required  number  of  owners  aforesaid, 
shall  be  conclusive  in  every  court  or  other 
tribunal."  The  charter  then  provides  for 
the  assessment  of  the  cost  in  the  following 
section : 

"Sec.  20.  Upon  completion  of  any  local 
in«i>rovement,  or,  in  the  case  of  sewers,  upon 
completion  from  time  to  time  of  any  part 
or  parts  thereof,  affording  complete  drain- 
age for  any  part  or  parts  of  the  district, 
and  acceptance  thereof  by  the  board  of  pub- 
lic works,  or  whenever  the  total  cost  of  any 
buch  improvement,  or  of  any  such  part  or 
parts  of  any  sewer,  can  be  definitely  ascer- 
tained, the  board  of  public  works  shall  pre- 
pare a  statement  therein,  showing  the  whole 
cost  of  the  improvement,  or  such  parts 
thereof,  including  0  i>er  cent  additional  for 
costs  of  collection  and  other  incidentals, 
and  interest  to  the  next  succeeding  date 
upon  which  general  taxes,  or  the  first  in- 
stalment thereof,  are,  by  the  laws  of  this 
state,  made  payable;  and  apportioning  the 
same  upon  each  lot  or  tract  of  land  to  be 
assessed  for  the  same,  as  hereinabove  pro- 
vided; and  shall  cause  the  same  to  be  certi- 
fied by  the  president  and  filed  in  the  oflTic? 
of  the  city  clerk. 

"Sec.  30.  The  city  clerk  shall  thereupon, 
by  advertisement  for  ten  days  in  some 
newspaper  of  general  circulation,  pub- 
lished 'in  the  city  of  Denver,  notify  the[SI'} 
owners  of  the  real  estate  to  be  assessed 
that  said  improvements  have  been,  or 
are  about  to  be,  completed  and  accept- 
ed, therein  specifying  the  whole  cost  of 
the  improvements  and  the  share  so  appor- 
tioned to  each  lot  or  tract  of  land;  and 
that  any  complaints  or  objections  that  may 
be  made  in  writing,  by  the  owners,  to  tlie 
city  council  and  filed  with  the  city  clerk 
within  thirty  days  from  the  first   publici- 
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tion  of  such  notice,  will  be  heard  and  de- 
termined by  tne  city  council  before  the  pas- 
sage of  any  ordinance  assessing  the  cost  of 
said  improvements. 

"Sec.  31.  After  the  period  specified  in 
said  notioe  the  city  council,  sitting  as  a 
board  of  equalization,  shall  hear  and  deter- 
mine all  such  complaints  and  objections,  and 
may  recommend  to  the  board  of  public  works 
any  modification  of  the  apportionments  made 
by  said  board;  the  board  may  thereupon 
make  such  modifications  and  changes  as  to 
them  may  seem  equitable  and  just,  or  may 
confirm  the  first  apportionment,  and  shall 
notify  the  city  council  of  their  final  deci- 
sion; and  the  city  council  shall  thereupon 
by  ordinance  assess  the  cost  of  said  improve- 
ments against  all  the  real  estate  in  said  dis- 
trict respectively  in  the  proportions  above 
mentioned." 

It  appears  from  the  charter  that,  in  the 
execution  of  the  power  to  make  local  im- 
provements and  assess  the  cost  upon  the 
property  specially  benefited,  the  main  steps 
to  be  taken  by  the  city  authorities  are 
plainly  marked  and  separated:  1.  The 
board  of  public  works  must  transmit  to  the 
city  council  a  resolution  ordering  the  work 
to  be  done  and  the  form  of  an  ordinance 
authorizing  it  and  creating  an  assessment 
district.  This  it  can  do  only  upon  certain 
conditions,  one  of  which  is  that  there  shall 
first  l>e  filed  a  petition  asking  the  improve- 
ment, signed  by  the  owners  of  the  majority 
of  the  frontage  to  be  assessed.  2.  The  pas- 
sage of  that  ordinance  by  the  city  council, 
which  is  given  authority  to  determine  con- 
clusively whether  the  action  of  the  board 
was  duly  taken.  3.  The  assessment  of  the 
post  u]H)n  the  landowners  after  due  notice 
and  opportunity  for  hearing. 
78]  *ln  the  case  before  us  the  board  took  the 
first  step  by  transsmitting  to  the  council  the 
resolution  to  do  the  work  and  the  form  of 
an  ordinance  authorizing  it.  It  is  con- 
tended, however,  that  there  was  wanting  an 
essential  condition  of  the  jurisdiction  of  the 
board;  namely,  such  a  petition  from  the 
owners  as  the  law  requires.  The  trial  court 
found  this  contention  to  he  true.  But,  as 
has  been  seen,  tlie  charter  gave  the  city 
council  the  authority  to  determine  conclu- 
sively that  the  improvements  were  duly  or- 
dered by  the  board  after  due  notice  and  a 
proper  petition.  In  the  exercise  of  this  au- 
thority the  city  council,  in  the  ordinance 
directing  the  improvement  to  be  ma<le,  ad- 
judged, in  effect,  that  a  proper  petition  had 
been  filed.  That  ordinance,  after  reciting 
a  compliance  by  the  board  with  the  charter 
in  other  respects,  and  that  "certain  peti- 
tions for  said  improvements  were  first  pre- 
sented to  the  said  board,  subscribed  by  the 
owners  of  a  majority  of  the  frontage  to  be 
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assessed  for  said  improvements,  as  by  the 
city  charter  required,"  enacted  "That,  upon 
consideration  of  the  premises,  the  city  coun- 
cil doth  find  that,  in  their  action  and  pro- 
ceedings in  relation  to  said  Eighth  avenue 
paving  district  Number  I,  the  said  board 
of  public  works  has  fully  complied  with  the 
requirements  of  the  city  charter  relating 
thereto."  The  state  supreme  court  held 
that  the  determination  of  the  citv  council 
was  conclusive  that  a  proper  petition  was 
filed,  and  that  decision  must  be  accepted  by 
us  as  the  law  of  the  state.  The  only  ques- 
tion for  this  court  is  whether  the  charter 
provision  authorizing  such  a  finding,  with- 
out notice  to  the  landowners,  denies  to  tliem 
due  process  of  law.  We  think  it  does  not. 
The  proceedings,  from  the  beginning  up  to 
and  including  the  passage  of  the  ordinanec 
authorizing  the  work,  did  not  inchule  any 
assessment  or  necessitate  any  ass(>sam(*nt, 
although  tliey  laid  the  foundation  for  an 
assessment,  which  might  or  might  not  sub- 
sequently be  made.  Clearly  all  this  might 
validly  be  done  without  hearing  to  the 
landowners,  provided  a  hearing  upon  the 
assessment  itself  is  afforded.  Voigt  v.  De- 
troit, 184  r.  S.  115,  4«  L.  ed.  45l».  22  Sup. 
Ct.  Rep.  337;  Goodrich  v.  Detroit,  184  V.  S. 
432,  4«  L.  ed.  G27.  22  Sup.  Ct.  Rep.  307. 
Tlie  'legislature  might  have  authorized  th4'[37 
making  of  improvements  by  the  city  coun- 
cil without  any  petition.  If  it  chose  to  ex- 
act a  petition  as  a  security  for  wise  and 
just  action,  it  could,  so  far  as  the  Federal 
Constitution  is  concerned.  neoom]>any  that 
condition  with  a  provisi<m  that  the  council, 
with  or  without  notice,  should  drtormine 
finally  whether  it  had  beon  performed.  This 
disposes  of  the  first  assignment  of  error, 
whieh  is  overruled.  The  second  assignment 
is  that  the  court  erred  in  deciding  that  the 
citv  council  had  determined  that  the  l>oard 
of  public  works  had  complied  with  the  con- 
ditions of  its  jurisdiction  to  order  the  work 
done.  It  is  enough  to  say  that  this  is  not 
a  Federal  question. 

We  see   nothing  in  the  sixth  assignment 
of  error.f     It  is  apparently  based  upon  tht* 

t[Thi8  assignment  of  error  is  as  follows: 
"Sixth:  That,  by  the  opinion  and  the  judg- 
ment and  decree  of  the  supreme  court  of 
Colorado  in  the  case  at  bar,  the  supreme 
court  of  said  state,  acting  in  the  name  of 
and  for  said  state,  without  due  process  of 
law,  itself  made  what  purports  to  be  a  law. 
and,  at  the  same  time  of  making,  enforced 
the  same,  thereby  denying  to  the  plaintiffs 
in  error  due  process  of  law  under  the  14th 
Amendment  of  the  United  States  Constitu- 
tion, and  depriving  the  plaintifTs  in  error 
of  their  property  without  due  process  of 
law,  in  contravention  of  the  provision  of 
the  14th  Amendment  of  the  Constitution  of 
•  the  United  States."— Ed.] 
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proposition  that,  in  construing  a  law  of  | 
the  state  in  a  manner  which  the  plaintiffs 
in  error  think  was  clearly  erroneous,  the 
supreme  court  of  the  state  exercised  legis- 
lative power,  and  thereby  violated  the  14th 
Amendment.  We  are  puzzled  to  find  any 
other  answer  to,  this  proposition  than  to  say 
that  it  is  founded  upon  a  misconception  of 
the  opinion  of  the  court  and  of  the  effect 
of  the  14th  Amendment.  The  complaint  in 
this  assignment  is  not  that  the  court  gave  a 
construction  to  the  law  which  brought  it 
into  conflict  with  the  Federal  Constitution, 
but  that,  in  construing  the  law  so  as  to 
bring  it  into  harmony  with  the  Federal  and 
state  Constitutions,  the  court  so  far  neg- 
lootod  its  obvious  moaning  a-s  to  make  the 
judgment  an  exercise  of  legislative  power. 
We  know  of  nothing  in  the  14th  Amendment 
wnich  gives  us  authority  to  consider  a  ques- 
tion of  this  kind.  We  think  it  fitting,  how- 
ever, to  say  that  we  see  nothing  extraordi- 
nary in  the  method  of  interpretation  fol- 
lowed by  the  court,  or  in  its  results. 
Whether  we  should  or  not  have  arrived  at 
the  same  conclusions  is  not  of  consequence. 
The  ninth  assignment  questions  the  con- 
stitutionality of  that  part  of  the  law  which 
authorizes  the  assessment  of  benefits.  It 
seems  desirable,  for  the  proper  disposition  j 
of  this  and  the  next  assignment,  to  state  the  | 
[S 80] construction  which  the  supreme  "court  gave 
to  the  charter.  This  may  be  found  in  the 
judgment  under  review  and  two  cases  de- 
cided with  it.  Denver  v.  Kennedy,  33  Colo. 
80,  80  Pac.  122.  80  ^ac.  407;  Denver  v. 
Dumars,  33  Colo.  94,  80  Pac.  114.  From 
these  cases  it  appears  that  the  lien  upon 
the  adjoining  land  arises  out  of  the  assess- 
ment: after  the  cost  of  the  work  and  the 
provisional  apportionment  is  certified  to 
the  citv  council,  the  landowners  alTected  are 
afforded  an  opportunity  to  be  heard  ujwm 
the  validity  and  amount  of  the  assessment 
by  the  council,  sitting  as  a  board  of  equal- 
ization; if  any  further  notice  than  the  no- 
tice to  file  complaints  and  objections  is  re- 
quired, the  city  authorities  have  the  im- 
plied power  to  give  it;  the  hearing  must  be 
before  the  assessment  is  made:  this  hear- 
ing, provided  for  by  §  31,  is  one  where  the 
board  of  equalization  "shall  hear  the  par- 
ties complaining  and  such  testimony  as  they 
may  offer  in  support  of  their  complaints  and 
objections  as  would  be  competent  and  rele- 
vant" (33  Colo.  97,  80  Pac.  114)  ;  and  that 
the  full  hearing  before  the  board  of  equal- 
ization excludes  the  courts  from  entertain- 
ing any  objections  which  are  cognizable  by 
this  board.  The  statute  itself,  therefore,  is 
clear  of  all  constitutional  faults.  It  re- 
mains to  see  how  it  was  administered  in  the 
case  at  bar. 

The    fifth    assignment,    though    general, 
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vague,  and  obscure,  fairly  raises,  we  think, 
the  question  whether  the  assessment  was 
made  without  notice  and  opportunity  for 
hearing  to  those  affected  by  it,  thereby  de- 
nying to  them  due  process  of  law.  The  trial 
court  found  as  a  fact  that  no  opportunity 
for  hearing  was  afforded,  and  the  supreme 
court  did  not  disturb  this  finding.  The 
record  discloses  what  was  actually  done, 
and  there  seems  to  be  no  dispute  about  it. 
After  the  improvement  was  completed,  tl!2 
board  of  public  works,  in  compliance  with 
§  29  of  the  charter,  certified  to  the  city 
clerk  a  statement  of  the  cost,  and  an  ap- 
portionment of  it  to  the  lots  of  land  to  be 
assessed.  Thereupon  the  city  clerk,  in  com- 
pliance with  §  30,  published  a  notice,  stat- 
ing, inter  alia,  that  the  written  complaints 
or  objections  of  the  owners,  if  filed  within 
thirty  days,  would  be  "heard  and  deter- 
mined by  the  city  council  before  the  passage 
•of  any  ordinance  assessing  the  cost."  Thnsc[38ll 
interested,  therefore,  were  informed  that  if 
they  reduced  their  complaints  and  objec- 
tions to  writing,  and  filed  them  within 
thirty  days,  those  complaints  and  objec- 
tions would  be  heard,  and  would  be  heard 
before  anv  assessment  was  made.  The  no- 
tice  given  in  this  case,  although  following 
the  words  of  the  statute,  did  not  fix  the 
time  for  hearing,  and  apparently  there  were 
no  stated  sittings  of  the  council  acting  as 
a  board  of  equalization.  But  the  notice 
purported  only  to  fix  the  time  for  filing  the 
complaints  and  objections,  and  to  inform 
those  who  should  file  them  that  they  would 
be  heard  before  action.  The  statute  ex- 
pressly required  no  other  notice,  but  it  was 
sustained  in  the  court  below  on  the  author- 
ity of  Paulsen  v.  Portland,  149  U.  S.  30,  37 
L.  ed.  037,  13  Sup.  Ct.  Rep.  750,  because 
there  was  an  implied  power  in  the  city  coun- 
cil to  give  notice  of  the  time  for  hearing.  We 
think  that  the  court  rightly  conceived  the 
meaning  of  that  case,  and  that  the  statute 
could  be  sustained  only  upon  the  theory 
drawn  from  it.  Resting  upon  the  assurance 
that  they  would  be  heard,  the  plaintiffs  in 
error  filed  within  the  thirty  days  the  fol- 
lowing paper: 

Denver,  Colorado,  January  13,  1900. 
To  the  Honorable  Board  of  Public  Works 
and  the  Honorable  Mayor  and  City  Coun- 
cil of  the  City  of  Denver: 
The  undersigned,  by  Joshua  Grozier,  their 
attorney,    do    hereby    most    earnestly    and 
strenuously  protest  and  object  to  the  pas- 
<'age  of  the  contemplated  or  any  assessing  or- 
dinance against  the  property  in  Eighth  ave- 
nue paving  district  No.  1,  so  called,  for  each 
of  the  following  reasons,  to  wit: 

1st.  That   said    assessment  and    all    and 
''ach  of  the  proceedings  leading  up  to  the 
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»ame  were  and  are  illegal,  voidable,  and 
void;  and  the  attempted  assessment,  if 
made,  will  be  void  and  uncollectible. 

2d.  That  said  assessment  and  the  cost  of 
said  pretended  improvement  should  be  col- 
lected, if  at  all,  as  a  general  tax  against  the 
city  at  large,  and  not  as  a  special  assess- 
ment. 
82]  *3d.  That  property  in  said  city  not  as- 
sessed is  benefited  by  the  said  pretended  im- 
provement, and  certain  property  assessed  is 
not  benefited  by  said  pretended  improve- 
ment, and  other  property  assessed  is  not 
l>enefited  by  said  pretended  improvement  to 
the  extent  of  the  assessment;  that  the  in- 
dividual pieces  of  property  in  said  district 
are  not  benefited  to  the  extent  assessed 
against  them  and  each  of  them  respectively; 
that  the  assessment  is  arbitrary,  and  prop- 
erty assessed  in  an  equal  amount  is  not 
benefited  equally;  that  the  boundaries  of 
said  preli'nded  district  were  arbitrarily  cre- 
ated without  regard  to  the  benefits  or  any 
othor  iiK'thod  of  assessment  knowu  to  law; 
that  said  ussossuient  is  outrageously  large. 

4th.  That  each  of  the  laws  and  each  sec- 
tion thereof  under  which  the  proceedings  in 
said  pretended  district  were  attempted  to  be 
had  do  not  confer  the  authority  for  such 
[)roceedings ;  that  the  1893  city  charter  was 
not  properly  passed,  and  is  not  a  law  of  the 
state  of  Colorado,  by  reason  of  not  properly 
•or  at  all  passing  the  legislature;  that  each 
of  tin*  provisions  of  said  charter  under 
which  said  proceedings  were  attempted  arc 
uncnnstitntional  and  violative  of  funda- 
mental principles  of  law,  the  Constitution  of 
the  United  States,  and  the  state  Constitu- 
tion, or  some  one  or  more  of  the  provisions 
-of  one  or  more  of  the  same. 

5th.  Because  the  pretended  notice  of  as- 
sessment is  invalid  and  was  not  published 
in  accordance  with  the  law,  and  is  in  fact 
no  notice  at  all ;  because  there  was  and  is  no 
valid  ordinance  creating  said  district;  be- 
cause each  notice  required  by  the  1893  city 
-charter  to  be  given,  where  it  was  attempted 
to  give  such  notice,  was  insufficient,  and 
was  not  properly  given  or  properly  pub- 
lished. 

6th.  Because  of  noncompliance  by  the 
contractor  with  his  contract,  and  failure  to 
complete  the  work  in  accordance  with  the 
contract ;  because  the  contract  for  said  work 
was  let  without  right  or  authority;  because 
said  pretended  district  is  incomplete  and 
the  work  under  said  contract  has  not  been 
completed  in  accordance  with  said  contract; 
BS]because  items  too  'numerous  to  mention, 
which  were  not  a  proper  charge  in  the  said 
assessment,  are  included  therein. 

7th.  Because  the  work  was  done  under 
pretended  grants  of  authority  contained  in 
pretended  laws,  which  laws  were  violative 
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of  the  Constitution  and   fundamental  laws 
of  the  state  and  Union. 

8th.  Because  the  city  had  no  jurisdiction 
in  the  premises.  No  petition  siibscribed  by 
the  owners  of  a  majority  of  the  frontage  in 
the  district  to  be  assessed  for  said  improve- 
ments was  ever  obtained  or  presented. 

9th.  Because  of  delay  by  the  board  of 
public  works  in  attempting  to  let  the  con- 
tract, and  because  the  said  pretended  im- 
provement was  never  properly  nor  suffi- 
ciently petitioned  for;  because  the  contracts 
were  not  let  nor  the  work  done  in  accord- 
ance with  the  petitions,  if  any,  for  the  work, 
and  because  the  city  had  no  jurisdiction  in 
the  premises. 

10th.  Because,  before  ordering  the  pre- 
tended improvement,  full  details  and  speci- 
fications for  the  same,  permitting  and  en- 
couraging competition,  and  determining  the 
number  of  instalments  and  time  within 
which  the  costs  shall  be  payable,  the  rate 
of  interest  on  unpaid  instalments,  and  the 
district  of  lands  to  be  assessed,  together 
with  a  map  showing  the  approximate 
amounts  to  be  assessed,  were  not  adopted 
by  the  board  of  public  works  before  the 
letting  of  the  contract  for  the  work  and 
furnishing  of  material;  because  advertise- 
ment for  20  days  in  two  daily  newspapers 
of  general  circulation,  giving  notice  to  the 
owners  of  real  estate  in  the  district  of  the 
kind  of  improvements  proposed,  the  num- 
ber of  instalments  and  time  in  which  payr 
able,  rate  of  interest  and  extent  of  the  dis- 
trict, probable  cost,  and  time  when  a  reso- 
lution ordering  the  improvement  would  be 
considered,  was  not  made,  either  properly 
or  at  all;  and,  if  ever  attempted  to  be  made, 
was  not  made  according  to  law  or  as  re- 
quired by  the  law  or  charter. 

nth.  Because  the  attempted  advertise- 
ments for  bids  on  the  contract  attempted  to 
be  let  were  not  properly  published,  and  were 
published  and  let,  and  the  proceedings  had» 
if  at  all,  *in  such  a  way  as  to  be  prejudicial  [S84] 
to  the  competition  of  bidders  and  to  deter 
bidders;  and  the  completion  of  the  con- 
tracts, after  being  attempted  to  be  let,  was 
permitted  to  lag  in  such  a  manner  as  not 
to  comply  with  the  contract,  charter,  or 
laws,  and  the  power  to  let  the  contract  at- 
tempted to  be  let  was  not  within  the  power 
of  the  parties  attempting  to  let  the  same; 
because  the  city  council  is  or  was,  by  some 
of  the  proceedings,  deprived  of  legislative 
discretion,  and  the  board  of  public  works 
and  other  pretended  bodies  given  such  dis* 
cretion,  which  discretion  they  delegated  to 
others  having  no  right  or  power  to  exercise 
the  same;  and  executive  functions  were  con- 
ferred on  bodies  having  no  right,  power,  or 
authority  to  exercise  the  same,  and  taken 
away  from  others  to  whom  such  power  was 
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attempted  to  be  granted  or  given,  or  who 
should  properly  exercise  tlie  same:  that  ju- 
dicial power  was  attempted  to  be  conferred 
on  the  board  of  public  works,  so  called,  and 
the  city  council,  and  other  bodies  or  pre- 
tended bodies  not  judicial  or  quasi-judicial 
in  character,  having  no  right,  power,  or  au- 
thority to  exercise  the  same,  and  the  courts 
attempted  to  be  deprived  thereof. 

AA'herefore,  because  of  the  foregoing  and 
numerous  other  good  and  sufficient  reasons, 
the  undersigned  object  and  protest  against 
the  passage  of  the  said  proposed  assessing 
ordinance. 

This  certainly  was  a  complaint  against 
and  objection  to  the  proposed  assessment. 
Instead  of  affording  the  plaintiffs  in  error 
an  opportunity  to  be  heard  upon  its  allega- 
tions, the  city  council,  without  notice  to 
them,  met  as  a  board  of  equalization,  not  in 
a  stated,  but  in  a  specially  called,  session, 
and.  without  any  hearing,  adopted  the  fol- 
lowing resolution: 

"Whereas,  complaints  have  been  filed  by 
the  various  persons  and  firms  as  the  owners 
of  real  estate  included  within  the  Eighth 
avenue  paving  district  No.  1,  of  the  city 
of  Denver,  against  the  proposed  assessments 
on  said  property  for  the  cost  of  said  pav- 
ing, the  names  and  description  of  the  real 
estate  respectively  owned  by  such  persons 
being  more  particularly  described  in  the 
various  compliints  filled  with  the  city  clerk: 
and 

**\Vhorea8.  no  complaint  or  objection  has 
[S85]been  filed  or  made  "against  the  apportion- 
ment of  said  assessment  made  bv  thi>  board 
of  public  works  of  the  city  of  Denver,  but 
the  complaints  and  objections  filed  deny 
wholly  the  right  of  the  city  to  assess  any 
district  or  portion  of  the  assessable  prop- 
erty of  the  city  of  Denver;  therefore,  be  it 

"Resolved,  by  the  city  council  of  the  city 
of  Denver,  sitting  as  a  l)oard  of  equaliza- 
tion, that  the  apportionments  of  said  as- 
sessment made  by  said  board  of  public  works 
be.  and  the  same  are  hereby,  confirmed  and 
approved." 

Subsequently,  without  further  notice  or 
hearing,  the  city  council  enacted  the  ordi- 
nance of  assessment  whose  vpHdity  is  to  be 
determined  in  this  case.  l>e  facts  out  of 
which  the  question  on  this  assignment  arises 
may  be  compressed  into  small  compass. 
The  first  step  in  the  assessment  proceedings 
was  by  the  certificate  of  the  board  of  pub- 
lic works  of  the  cost  of  the  improvement 
and  a  preliminary  apportionment  of  it.  Tlie 
last  step  was  the  enactment  of  the  assess- 
ment ordinance.  From  beginning  to  end  of 
the  proceedings  the  landowners,  although 
allowed  to  formulate  and  file  complaints  and 
objections.,  were  not  afforded  an  opportunity 
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to  be  heard  upon  them.  Upon  these  facts, 
was  there  a  denial  by  the  state  of  the  dne 
process  of  law  guaranteed  by  the  14th 
Amendment  to  the  Constitution  of  the 
United  SUtes? 

In  the  assessment,  apportionment,  and 
collection  of  taxes  upon  property  within 
their  jurisdiction,  the  Constitution  of  the 
United  States  imposes  few  restrictions  u[)on 
the  states.  In  the  enforcement  of  such  re- 
strictions as  the  Constitution  does  impose, 
this  court  has  regarded  substance,  and  not 
form.  But  where  the  legislature  of  a  state, 
instead  of  fixing  the  tax  itself,  commits  to 
some  subordinate  bodv  the  dutv  of  deter- 
mining  whether,  in  what  amount,  and  upon 
whom  it  shall  be  levied,  and  of  making  its 
assessment  and  apportionment,  due  process 
of  law  requires  that,  at  some  stage  of  the 
|>roceedings.  before  the  tax  l>ecomes  irrevo- 
cably fixed,  the  taxpayer  shall  have  an  op- 
portunity to  be  heard,  of  which  ho  must 
have  notice,  either  personal,  by  publication, 
or  by  a  law  fixing  the  time  and  place  *of  tlie[SSIl 
hearing.  Hagar  v.  Reclamation  Dist.  No. 
108,  111  l\  S.  701.  28  L.  ed.  509.  4  Sup. 
Ct.  Rep.  «G3;  Kentucky  R.  Tax  Cases.  115 
U.  S.  321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep 
57:  Winona  &  St.  P.  Land  Co.  v.  Minnesota, 
159  U.  S.  520,  537,  40  L.  ed.  247,  251.  10 
Sup.  Ct.  Rep.  83:  I^nt  v.  Tillson,  140  U. 
S.  310.  35  L.  ed.  419,  11  Sup,  Ct.  Rep.  825; 
Glidden  v.  Harrington,  189  V.  S,  255.  47  L. 
ed.  798.  23  Suj>,  Ct.  Rep.  574:  Hibben  v. 
Smith,  191  r.  S.  310.  48  L.  ed.  195.  24  Sup. 
Ct.  Rpp.  88:  Security  Trust  &  S.  V.  Co.  v. 
Lexington.  203  V.  S.*  323,  51  h.  ed.  Z04.  27 
Sup.  Ct.  Rep,  87;  Central  R.  Co.  v.  Wright, 
207  U,  S.  127.  ante,  134,  28  Sup.  Ct,  Rep. 
47.  It  must  be  remembered  that  the  law 
of  Colorado  denies  the  landowner  the  right 
to  object  in  the  courts  to  the  assessment, 
upon  the  ground  that  the  objections  are 
cognizable  onlj'  by  the  board  of  (*qualizatior 

If  it  is  enough  that,  under  such  circum 
stances,  an  opportunity  is  given  to  submit 
in  writing  all  objections  to  and  complaints 
of  the  tax  to  the  board,  then  there  was  a 
hearing  afforded  in  the  case  at  bar.  But  we 
think  that  something  more  than  that,  even 
in  proceedings  for  taxation,  is  re<]uir»'d  by 
due  process  of  law.  Many  requirements 
essential  in  strictly  judicial  priiceedings 
may  be  dispensed  with  in  proceedings  of 
this  nature.  But  even  here  a  hearing,  in 
its  very  essence,  demands  that  he  who  is 
entitled  to  it  shall  have  the  right  to  support 
his  allegations  by  argument,  however  brief; 
and.  if  need  be,  by  proof,  however  informal. 
Pittsburgh.  C,  C.  A,  St.  L.  R.  Co.  v.  Backus. 
154  r.  S.  421,  426.  38  L,  ed.  1031,  1036.  14 
Sup,  Ct,  Rep,  1114;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  164  U.  S.  112,  171  et  seq.,  41  L. 
ed,  309,  393,  17  Sup.  Ct.  Rep.  66. 
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It  18  apparent  that  such  a  hearing  was 
denied  to  the  plaintiffs  in  error.  The  denial 
was  by  the  city  council,  which,  while  acting 
as  a  board  of  equalization,  represents  the 
state.  Raymond  ▼.  Chicago  Union  Traction 
Co.  207  U.  S.  20,  ante,  78,  28  Sup.  Ct.  Rep. 
7.  The  assessment  was  therefore  void,  and 
the  plaintiffs  in  error  were  entitled  to  a  de- 
cree discharging  their  lands  from  a  lien  on 
account  of  it.  It  is  not  now  necessary  to 
consider  the  tenth  assignment  of  error. 

Judgment  reversed. 

The  Chief  Justice  and  Mr.  Justice 
Holmes  dissent. 


^•7]  •HENRY  CLAY  PIERCE,  Appt., 

V. 

EDMUND  P.  CREECY,  Chief  of  Police  of 
the   City   of  St.  Louis. 

(See  S.  C.  Reporter's  ed.  387-405.) 

Appeal  •»  from  circuit  court  —  case  In- 
volving Federal  Constitution. 

1.  Habeas  corpus  proceedings  on  behalf 
of  a  person  whose  interstate  extradition  is 
sought  pursuant  to  the  Federal  Constitu- 
tion and  laws,  and  who  contends  that  his 
detention  in  custody  is  unlawful  because 
the  indictment,  which  is  its  only  excuse,  is 
not  a  charge  of  crime  within  the  meaning 
of  U.  S.  Const,  art.  4,  S  2,  H  2,  rosrulating 
extradition,  involve  the  construction  of  the 
Constitution  of  the  United  States,  within 
the  meaning  of  the  act  of  March  3,  1891 
(26  Stat,  at  L.  826,  chap.  517.  U.  S.  Comp. 
Stat.  1901,  p.  488),  $  5.  governing  diroct 
appeals  from  the  circuit  courts  to  the  Su- 
preme Court. 

Habeas   corpus  —  to   test    extradition  — 
questions  reviewable. 

2.  The  truth  of  an  allegation   in  an   in 
dictment  which  may  present  a  mixed  ques- 
tion of  law  or  fact  cannot  be  inquired  into 
on  habeas  corpus  sued  out  by  the  accused, 
whose  interstate  extradition  is  sought. 

Kxtraditlon  —  sufficiency  of  Indictment. 

3.  An  indictment,  whether  good  or  bad  as 
a  pleading,  which  unmistakably  describes 
every  element  of  the  crime  of  false  swear- 
ing, as  defined  by  Tex.  Pen.  Code,  art.  209, 
is  a  charge  of  crime  within  the  meaning  of 
U.  S.  Const,  art.  4,  |  2,  f  2,  regulating 
interstate  extradition. 

[No.  357.] 

Note. — On  direct  review  in  Federal  Su- 
preme court  of  judgments  and  decrees  of  dis- 
trict and  circuit  courts — see  note  to  Gwin 
V.  United  SUtes,  46  L.  ed.  U.  S.  741. 

On  habeas  corpus  in  extradition  cases — 
see  notes  to  Oteiza  y  Cortes  v.  Jacobus,  34 
L.  ed.  U.  S.  464,  and  Bruce  v.  Rayner,  62 
C.  C.  A.  506. 

On  the  sufficiency  of  the  information  or 
complaint    in    extradition    proceedings — see 
note  to  Ex  parte  Hart,  28  L.RJ^.  801. 
62  L.  ed. 
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APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  judgment  dischar- 
ging habeas  corpus  sued  out  by  a  person 
whose  interstate  extradition  is  sought.  Af« 
firmed. 

See  same  case  below,  155  Fed.  663. 

Statement  by  Mr.  Justice  Moody: 
This  is  an  appeal  directly  to  this  court 
from  a  judgment  of  the  circuit  court  upon 
a  writ  of  habeas  corpus,  remanding  the  peti- 
tioner, now  appellant,  to  the  custody  of  the 
respondent,  now  appellee.  The  petition  for 
the  writ  of  habeas  corpus  alleges  that  the  pe- 
titioner was  "imprisoned,  detained,  confined, 
and  restrained  of  his  lilierty,  at  the  city  of 
St  Louis,  within  the  district  aforesaid,  by 
Edmund  P.  Creecy,  the  chief  of  police  of 
said  city-  of  St.  Ix>uis,  in  violation  of  the 
laws  and  Constitution  of  the  United  States." 
There  is  no  dispute  about  the  facts,  which, 
as  they  appear  in  the  petition  and  the  re- 
turn, are  as  follows.  The  governor  of  the 
state  of  Texas  made  a  requisition  upon  the 
governor  of  the  state  of  Missouri,  which  is 
as  follows: 

•To  the  Governor  of  the  State  of  Missouri: [388] 

Whereas,  it  appears  by  the  annexed 
documents,  which  are  hereby  certified  to  he 
authentic,  that  H.  Clay  Pierce  stands 
charged  with  false  swearing,  committed  in 
the  state  of  Texas,  and  information  having 
been  received  that  the  said  H.  Clay  Pierce 
has  (led  from  justice  and  has  taken  refuge 
in  Missouri. 

Now,  therefore,  I,  T.  M.  Campbell,  govern- 
or of  the  state  of  Texas,  have  tliought  prop- 
er, in  pursuance  of  the  provisions  of  the 
Constitution  and  laws  of  the  United  States, 
to  demand  the  surrender  of  the  said  H. 
Claj'  Pierce  as  fugitive  from  justice, 
and  that  he  be  delivered  to  G.  S. 
Mathews,  who  is  hereby  appointed  the  agent, 
on  the  part  of  the  state  of  Texas,  to  receive 
H.  Clay  Pierce. 

Given  under  my  hand  and  seal  of  the 
state,  affixed  at  the  city  of  Austin,  this  llth 
day  of  February,  a.  d.  1007,  and  of  the  in- 
de|)cndence  of  the  United  States  of  America, 
the  one  hundred  and  thirty-first,  and  of 
Texas  the  seventy-first  year. 

T.  M.  Campbell,  Governor. 

To  this  requisition  was  attached  a  certi- 
fied copy  of  an  indictment  against  the  peti- 
tioner.   The  indictment  is  as  follows : 

"In  the  name  and  by  the  authority  of  the 
state  of  Texas. 

''The  grand  jurors  of  Travis  county,  in 
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mercliandise,  commodity,  convenience,  re- 
pair, or  any  product  of  mining,  or  any  arti- 
cle or  thing  whatsoever,  *or  the  price  or  pre-[Sfl) 
niium  to  be  paid  for  insuring  property 
a^i^inst  loss  or  damage  by  fire,  lightning, 
storm,  cyclone,  tornado,  or  any  other  kind 
of  policy  issued  by  the  parties  aforesaid; 
and  tliat  it  has  not  issued,  and  does  not  own, 
any  trust  certificates  for  any  corporation, 
agent,  officer,  or  employee,  or  for  the  di- 
rectors or  stockholders  of  any  corporation, 


said  state,  duly  empaneled,  sworn,  and 
ehargod  as  such  at  the  September  term,  a.  d. 
1900,  of  the  district  court  of  said  county,  in 
and  for  the  fifty-third  judicial  district,  up- 
on their  oaths,  in  said  court,  present:  That 
Henry  Clay  Pierce,  in  said  county  and  state, 
on  or  about  the  31st  day  of  May,  in  the 
year  of  our  J^rd  nineteen  hundred,  and  be- 
fore the  presentment  of  this  indictment,  did 
then  and  there  present  himself  and  make  his 
personal  appearance  before  N.  H.  Nagle,  a 

duly  and  legally  qualified  and  acting  notary  has  not  entered  into,  and  is  not  now  in  any 
public  within  and  for  the  county  of  Travis  combination,  contract,  or  agreement  with 
and  state  of  Texas,  who  was  then  and  there  any  person  or  persons,  corporation  or  cor- 
duly  authorised  by  law  as  such  officer  and  porations,  or  with  any  stockholders  or 
notary  public  to  administer  an  oath;  and  directors  thereof,  the  ])urpo.se  and  ef- 
[S80]the  said  •Henry  Clay  Pierce,  having  beci^  feet  of  which  said  combination,  con- 
duly  sworn  by  the  said  N.  H.  Nagle,  acting  tract,  or  agreement  would  be  to  place 
in  her  capacity  as  such  officer  and  notary  the  management  or  control  of  such  corn- 
public,  did  then  and  there  unlawfully,  delib-  bination  or  combinations,  or  the  manu- 
erately,  corruptly,  and  wilfully,  under  the  factured  product  thereof,  in  the  hands  of 
sanction  of  the  oath  so  legally  administered  any  trustee,  or  trustees,  with  the  intent  to 
to  him  by  the  said  N.  H.  Nagle,  acting  in  limit  or  fix  the  price,  or  lessen  the  produc- 
the  capacity  aforesaid,  make  his  voluntary  tion  and  sale,  of  any  article  of  commerce, 
false  statement  and  declaration  in  writing,  use.  or  consumption,  or  to  prevent,  restrict, 
as  follows:  or  diminish  the  manufacture  or  output  of 

any  such  article;  that  it  has  not  entered 
"AfTidavit.  into  any  conspiracy  defined  in  the  prcced- 
"The  State  of  Texas,  County  of  Travis:  \ng  sections  of  this  act,  to  form  or  secure  a 
"I,  Henry  Clay  Pierce,  do  solemnly  swear  trust  or  monopoly  in  restraint  of  trade: 
that  I  am  the  president  (president,  secre-  ^j^^t  it  has  not  been,  since  January  31,  a.d. 
Ury,  treasurer,  or  director)  of  the  corpora-  jqqq^  ^^^  jg  not  now,  a  monopoly  by  rea- 
tion  known  and  styled  Waters-Pierce  Oil  g^n  of  any  conduct  on  its  part  which  would 
Company,  duly  incorporated  under  the  laws  constitute  it  a  monopolv  under  the  provi- 
of  Missouri,  on  the  29th  day  of  May,  1900,  g^^ns  of  §§  2,  3,  4,  5,  6,'  10,  and  11  of  this 
and  now  transacting  or  conducting  business  ^^^^  ^^^^  js  not  the  owner  or  lessee  of  a  pat- 
in  the  sUte  of  Texas,  and  that  I  am  duly  ^^t  to  any  machinery  intended,  used,  or 
authorized  to  represent  said  corporation  in  designed  for  manufacturing  any  raw  ma- 
making  this  affidavit;  and  1  do  further  sol-  ^^^.j^,  ^^  preparing  the  same  for*  market  by 
emnly  swear  that  the  said  Wators-Pierce  Oil  ^^^^  wrapping,  baling,  or  other  process,  and, 
Company    known   and   styled   as  aforesaid.  ^  ^,^    ^^  ^^^^.         ^^     operating    the 

has  not.  since  the  Slst  day  of  January.  1900,  ,  *    i    ♦         ♦  *i  *i 

,    ,        ^       .   .    .  •',  •       , same,  refuses  or  fails  to  put  the  same  on  the 

created,  entered  into,  or  become  a  member  *  ^/ 

of,  or  a  partv  to,  and  was  not,  on  the  3l8t  ^^^^^^  ^^'^  «*>«'  ^^'^^  '*  ^»»  "<>*  '»«"^<^  »"^ 
day  of  January.  1900,  nor  at  any  day  since  does  not  own  any  trust  certificates,  and  lias 
thiit  date,  and  is  not  now,  a  member  of  or  not,  for  any  corporation  or  any  agent,  of- 
a  party  to  any  pool,  trust,  agreement,  com-  Acer,  or  employee  thereof,  or  for  the  direct- 
bination,  confederation,  or  understanding  ors  or  stockholders  thereof,  entered  into,  and 
with  any  other  corporation,  partnership,  in-  is  not  now,  in  any  combination,  contract, 
dividual,  or  any  oth.-^r  person  or  association  or  agreement  with  any  person  or  persons, 
of  persons,  to  regulate  or  fix  the  price  of  corporation  or  corporations,  or  with  the 
any  article  of  manufacture,  mechanism,  mer-  stockholders,  director,  or  any  officer,  agent, 
chandise,  commodity,  convenience,  repair,  or  employee  of  any  corporation  or  corpora- 
any  product  of  mining,  or  any  article  or  ^.^^^^  the  purpose  and  effect  of  which  corn- 
thing  whatsoever,  or  the  price  or  premium  i,ination,  contract,  or  agreement  would  be 
to  be  paid  for  uisuring  property  against  loss  ^  ..onspiiacy  to  defraud,  as  defined  in  | 
or  damage  by  fire  lightning,  storm,  cyclone.  J  ^^  ^  .^^^^^  ^  monopoly.  a.[ltn 
tornado,  or  any  other  kind  of  policy  issued  *  ,  .  .'  o  a  k  a  nx  a  t.  /*v 
by   the  parties  aforesaid;   and  that  it  has  defined  m  §§  2.  3,  4,  6,  6.  10,  and  li  of  this 

not  entered  into  or  become  a  member  of  or  *^t. 

a  party  to  any  pool,  trust,  agreement,  con-  Henry  Clay  Pierce, 

tract,  combination,  or  confederation  to  fix  (President,    Secretary,    Treasurer,    or    Di- 
or limit  the  amount  of  supply  or  quantity  of  rector. ) 

any    article    of    manufacture,  mechanism,        '^Subscribed  and  swoni  to  before  me,  a 
1114  «!•  IJ-  *• 
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notary  pablie  wttliln  and  for  the  eountj  o( 
Tnvii,  this  Slat  day  of  May,  1900. 

(Signed)  N.  H.  Magle, 

NoUry  Public. 

"Whereas,  in  truth  and  in  laet,  the  said 
Waters- Pierce   Oil   Company,   mentioned   in 
the  above  false  statement  and  declaration  in 
writing,  had,  tince  the  Slst  day  of  January, 
IDOO,  created,  entered   into,  and   becDme  a 
member  of,  and  a  party  to,  and  was,  on  the 
3Ut  day  o(  January,  1000,  and  on  every  day 
since  the  31st  day  of  .lanuary,  IBflO,  up  to 
and  on  tlie  31st  day  of  May.  inoo,  then  and 
there  a  member  of,  and  a  party  to,  a  pool, 
trust,    agreement,    combination,    confedera- 
tion,  and  undertakinp   with   other  corpora- 
tions, individuals,  and  olber  persons  and  as- 
sociation of  persons,  to  wit,  with  the  Stand- 
ard Oil  Company  of  New  Jersey,  a  corpora 
tion  incorporated  under  tlie  laws  of  the  state 
of  New  Jersey,  and   with  all  the   Standard 
Oil   Companies   of    the   United   SUtes,   the 
names  and  defciiptions  of  said  companies  be- 
ing to  said  grand  jurors  unknown  after  dili- 
gent inquiry,  and  with  John  D- Rockefeller. 
John  D.  Archbold,  H-  H.  Rogers,  and  other 
individuals   and   persons   whose   names  and 
m  description  of  whom  are  to  said  grand  ju- 
rors unknown  after  diligent  inquiry,  to  regu^ 
late  and  fix  the  price  of  petroleum  and  all  ol 
the  products  of  petroleum,  being  articles  ol 
manufacture  and  a  commodity   and  a  con^ 
venience  and  a  product  of  mining  and  an 
article  and  a  thing;  and.  whereas,  in  truth 
and  in  fact,  the  said  Waters-Pierce  Oil  Com- 
pany, hereinbefore  mentioned,  had,  since  tlw 
31st  day  of  January,  1000,  created,  eatereii 
Into,  and  become  a  member  of,  and  a  part} 
to,  and  was.  on  the  3Ut  day  of  January 
1900,    and    was    on    every    day    since  thi 
■aid     31at     day     of     January,     1000,     uj 
to      and      on      the      Slat      day      of      May 
1000,  then  and   there  a  member  of  and  i 
I3]party  to  a  pool,  trust,  agreement,  •comhins 
tion,   confederation,   and   undertaking   witl 
other   corporations,   individuals,   and   othe 
persons  and  association  of  persons,  to  wil 
the  SUndard  Oil  Company  of  New  Jersey, 
corporation  incorporated  under  the  Isws  o 
the  sUU  ol  New  Jersey,  and  with  all  th 
Standard    Oil    Companies     of     the     Unite 
States,  the  names  and  descriptions  of  sai 
companies  being   to  said  grand  jurors   ui 
known  after  diligent  inquiry,  and  with  Job 
D.    Rockefeller,   John    D.   Archbold,   H.   I 
Rogers,  and  other  individual*   and  person 
whose  names  and  a  description  of  whom  ai 
to  said  grand  jury  unknown  after  diliger 
inquiry,  to  fix  and  limit  the  amount  of  su] 
ply  and  quantity  of  petroleum  and  all  of  tl 
products  of   petroleum,   the   said  petroleu 
and  all  the  products  of  petroleum  being  art 
eles  of  mannfacture  and  a  commodity  and 
ronvenienec  and  a   product  of  mining  am 
■9  L.  ««■ 


an   article   and   a   thing;    and   whereas.   In 
truth   and   in   fact,  the  said   Waters-Pieree 
Oil   Company,  hereinbefore  mentioned,  had, 
the  31st  day  of  January.  1900,  and  on 
eTcry  day  since  said  31st  day  of  January, 
lOtM),  up  to  the  Slit  day  of  May,  1000,  is- 
sued, and  did  then  and  on  the  Slst  day  of 
May,   IBOO,   iasue,   trust  certificates   to  an- 
other corporation,  to  wit,  the  Standard  OH 
Company   of   New   Jersey,   hereinbefore   de- 
scribed,   itB   agents,    officer,    and   employee, 
to  wit,  one  J.   P-  Cruet,  and  one  John  D. 
Johnson,  and  other  aRents.  officers  and  em- 
ployees of   said   SUndard   Oil   Company  of 
New  Jersey,  whose  names  and  descriptions 
are    to   said   grand   jurors   unknown,   after 
ilipent  inquiry,  whereby  the  said  Standard 
il  Company  of  New  Jersey  then  and  there 
wame  the  owner  of  the  majority  of  all  the 
larfs   of  stock  of   the   said   Waters-Pierce 
il  Company,  and  the  owner  of  a  controlling 
iterest  in  said  Waters-Pierce  Oil  Company, 
'hich  said  false  statenient,  so  made  as  afore- 
sid  bv  the  said  Henry  Clay  Pierce,  was  not 
hen  and  there  required  by  law,  nor  made 
a  the  course  of  judicial  proceedinpt.     Yet 
be  same  was  then  and  there,  nevertlieless, 
rilfully    and    deliberately   made,    and    was 
itlfully   and   deliberately   false,  as  he,   the 
aid  Henry  Clay  Pierce,  then  and  there  n-ell 

"Against   the   peace   and   dignity   of   the 

•To  this  petition  the  governor  of  Mis«ouri[»»»l 
'csponded  by  issuing  a  warrant  for  the  ar- 
rest of  the   petitioner   and   his  delivery   to 
iie  ajjent  of  the  state  of  Texas. 

While  the  respondent  held  the  petitioner 
n  custody  upon  this  warrant,  the  writ  of 
labeas  corpus  was  issued.  The  petitioner, 
ifter  aliening  that  he  was  held  In  custody 
»y  the  respondent  solely  by  virtue  of  the 
warrant  issued  by  the  governor  of  Missouri, 
further  alleged  in  his  petition ; 

"That  said  restraint,  imprisonment,  dB- 
tention,  and  confinement  are  illegal,  and 
that  the  illegality  thereof  consists  in  thia, 
to  wit: 

"First.  It  is  not  shown  by  any  sufficient 
averments  in  the  said  indictment  that  the 
facts  stated  or  opinions  expressed  by  peti- 
tioner in  the  affidavit  set  forth  in  said  in- 
dictment were  false  when  the  said  alTdavit 
was  made,  and  hence  the  indictment  charges 
no  offense  under  the  laws  of  the  sUte  of 
Texas.  That,  so  tar  as  the  averments  of 
the  said  indictment  are  concerned,  the  con- 
clusion, judgment,  and  opinion  of  petitioner 
expressed  in  the  affidavit  are  only  alleged 
to  be  false  in  the  conclusion,  judgment,  and 
opinion  of  the  grand  jury  preferring  uii 
indictment. 

"Second.  That  the  affidavit  made  by  yow 
a    petitioner   was   in   the   form   prewiribed   by 
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an  act  of  the  legislature  of  the  state  of 
Tpxa.«,  entitled  *An  Act  to  Prohibit  Pools. 
Tru!4ts,  Monopolies,  and  Conspiracies  to 
Control  Business  and  Prices  of  Articles;  to 
Prevent  the  Formation  or  Operation  of  Pools, 
Trusts,  Monopolies,  and  Combinations  of 
Charters  of  Corporations  that  Violate  the 
Terms  of  This  Act,  and  to  Authorize  the 
Institution  and  Prosecution  of  Suits  There- 
for.' which  was  approved  May  25th,  1899, 
and  became  effective  January  31st.  1900 
(Tex.  Gen.  Laws  1899.  p.  246),  and  that 
the  ]an;;ua^c  of  said  affidavit  must  be  con- 
strued and  interpreted  in  connection  with 
the  related  text  of  the  act  of  which  it  forms 
a  part;  that  the  pools,  trusts,  combinations, 
c-onspiracies,  and  monopolies  prohibited  by 
said  act  were  such  only  as  were  formed  by 
such  natural  or  artificial  lef^al  entities  as 
were  then  ehgajred  in  business  in  the  state 
[394]of  Toxas,  "and  the  indictment  does  not  show 
or  charge  that  the  Waters-Pierce  Oil  Com- 
pany, organized  on  May  29,  1000,  as  stated 
by  j)ftitioner  in  said  adidavit.  contrary  to 
the  fact  stated  by  your  petitioner  in  said 
afridavit,  was  a  member  of,  or  party  to.  any 
pniil.  trust,  agreement,  combination,  eon- 
fodrration,  or  understanding  with  any  other 
(•nriM)ratinn.  partnership,  individual,  or  any 
person  or  association  of  ]»ersons,  then  or 
tlnTctofor.^  transacting  or  doing  business  in 
the  state  of  Tcxjis.  f<»r  the  purfmse  of  fixing 
the-  price  or  limiting  the  output  or  quantity 
of  anv  article  or  tliini:  whatsoever  to  be 
sold  or  marketed  in  saiil  state  of  Texas. 

'•Third.  That  no  charge  of  perjury  or  false 
swearing  couM  legally  Ih»  predicated  upon 
any  matter  or  thing  stated  in  said  affidavit, 
for  the  reason  that  the  statements  therein 
contained  arc*  mere  exi^ressions  of  legal  con- 
elusions  (»r  opinions  U]»on  a  state  of  facts  ex- 
istent in  the  belief  of  the  atliant. 

"Fourth.  The  allidavit,  being  recpiired  by 
law,  if  false,  could  not  be  false  swearing 
under  the  laws  of  the  state  of  Texas. 

"Fifth.  For  that  it  appears  upon  the  face 
of  the  said  indictment  that  more  than  four 
years  elapsed  between  the  date  of  the  com- 
mission of  the  alleged  ofTense  and  the  find- 
ing of  the  said  indictment." 

Xo  other  grounds  of  the  illegality  of  the 
petitioner's  imprisonment  than  these  were 
alleged  in  the  petition. 

l^iessrs.  Jo8i*pti  U.  Choate  and  Joseph 
H.  Clioate,  Jr.,  argued  the  cause,  and, 
with  Mr.  Henry  S.  Priest,  filed  a  brief  for 
appellant: 

Where  a  petition  to  a  circuit  court  of 
the  United  States  for  a  writ  of  habeas  cor- 
pus raises  a  question  of  the  construction  or 
application  of  the  Constitution  of  the 
United  States,  the  case  falls  within  the 
fifth  section  of  the  act  of  March  3,  1891, 
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and  an  appeal  may  be  taken  directly  from 
the  judgment  of  the  circuit  court  to  this 
court. 

Boske  V.  Comingore,  177  U.  S.  459,  44 
L.  ed.  846,  20  Sup.  Ct.  Rep.  701;  Craemer 
V.  Washington,  168  U.  S.  124,  42  L.  ed.  407, 
18  Sup,  Ct.  Rep.  1;  Re  Marmo,  138  Fed. 
201. 

In  the  case  at  bar  the  petition  for  the 
writ  distinctly  alleged,  as  the  basis  of  the 
petitioner's  right,  that  the  detention  of  the 
appellant  was  in  violation  of  the  Constitu- 
tion of  the  United  States,  in  that  the  in- 
dictment upon  which  the  extradition  pro- 
ceedings were  based  did  not  constitute  a 
charge  of  crime  within  the  meaning  of  arti- 
cle 4,  §  2,  subdivision  2  of  the  Constitution, 
and  therefore  did  not  justify  the  arrest. 
There  can  be  no  doubt  that  this  contention 
raised  a  question  of  the  construction  and 
application  of  the  Constitution. 

Roberts  v.  Reilly,  116  U.  S.  80.  29  L.  ed. 
544,  6  Sup.  Ct.  Rep.  291;  Re  Strauss.  197 
U.  S.  324.  49  L.  ed.  774,  25  Sup.  Ct.  Rep. 
535. 

That  this  constitutional  question  was  the 
substantial  question  litigated  in  the  cir- 
cuit court  further  appears  unmistakably 
from  the  opinion  below,  to  which  the  court 
may  and  should  turn  for  information  on 
this  subject. 

Loeb  V.  Columbia  Twp.  179  U.  S.  472,  45 
L.  ed.  280,  21  Sup.  Ct,  Rep.  174. 

The  fact  that  a  separate  appeal  was  sub- 
sequently taken  to  the  circuit  court  of  ap- 
peals for  the  eighth  circuit  (which  does 
not  appear  upon  this  record,  but  which  this 
court  may  recall  from  our  application  for 
a  writ  of  certiorari  to  bring  the  case  from 
that  court  into  this)  could  not.  of  course, 
affect  the  jurisdiction  of  this  court,  which 
had  already  attached. 

Columbus  Constr.  Co.  v.  Crane  Co.  174 
U.  S.  600,  43  L.  ed.  1102,  19  Sup.  Ct.  Rep. 
721. 

Nor  could  the  subsequent  appeal  consti- 
tute a  waiver  of  this  appeal. 

Pullman's  Palace  Car  Co.  ▼.  Central 
Transp.  Co.  171  U.  S.  138,  43  L.  ed.  108,  18 
Sup.  Ct.  Rep.  808. 

In  order  to  sustain  a  requisition  and 
warrant  of  extradition,  an  indictment  must 
substantially  allege  facts  which,  if  proven, 
would  convict  the  prisoner  of  crime. 

Princeton  Review,  Jan.  1879,  p.  165; 
Spear,  Extradition,  2d  ed.  p.  376;  Ex  parte 
Smith,  3  MclJkn,  121,  Fed.  Cas.  No. 
12,968;  People  ex  rel.  Lawrence  v.  Brady,  56 
N.  Y.  182;  Roberts  v.  Reilly,  116  U.  S.  80, 
29  L.  ed.  644,  6  Sup.  Ct.  Rep.  291;  Work 
V.  Corrington,  34  Ohio  St.  73,  32  Am. 
Rep.  345;  Barriere  v.  SUte,  142  Ala.  72. 
39  So.  55;  Stewart  v.  United  SUtes,  55 
•C.  C.  A.  641,  119  Fed.  93;  Re  Terrell,  51 

SIO  U.  8. 
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Fed.  213;  Re  Buell,  3  Dill.  116,  Fed.  Cas. 
No.  2,102;  Re  James,  13  Fed.  853;  United 
States  V.  Brawner,  7  Fed.  86;  Re  Dana, 
68  Fed.  886;  Greene  v.  Henkel,  183  U.  8. 
249,  261,  46  L.  ed.  177,  189,  22  Sup.  Ct. 
Rep.  218 ;  Tinsley  v.  Treat,  206  U.  S.  20,  61  L. 
od.  689,  27  Sup.  Ct.  Rep.  430;  Beavers  v. 
Henkel,  194  U.  S.  73,  48  L.  ed.  882,  24  Sup. 
Ct.  Hop.  605. 

The  indictment  is  or  is  not  a  "charge  of 
crime''  within  the  Constitution,  according  as 
it  states  or  fails  to  state  facts  which,  by 
the  law  of  Texas,  constitute  the  commis- 
sion of  a  crime. 

Webb  V.  York,  25  C.  C.  A.  133,  49  U.  S. 
App.  103,  79  Fed.  616. 

Courts  of  the  United  States  should  inter- 
fere by  habeas  corpus  to  release  even  per- 
sons held  by  state  oflicers  if  the  detention 
is  without  jurisdiction  and  is  in  violation 
of  any  Federal  right. 

Ex  parte  Cain,  121  U.  S.  1,  30  L.  ed. 
849,  7  Sup.  Ct.  Rep.  781:  Re  Avers,  123  U. 
S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep.  164; 
Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402.  8 
Sup.  Ct.  Rep.  482;  Re  Coy,  127  U.  S.  731. 
32  L.  ed.  274,  8  Sup.  Ct.  Rep.  1263;  Re 
Nielsen,  131  U.  S.  176,  33  L.  ed.  118,  9 
Sup.  rt.  Rep.  672;  Ohio  v.  Thomas,  173  U. 
S.  276.  43  L.  ed.  690,  19  Sup.  Ct.  Rep.  453: 
Ex  parte  Siebold.  100  U.  S.  371.  25  L.  ed. 
717;  Re  Snow,  120  U.  S.  274,  30  L.  ed.  058, 

7  Sup.  Ct.  Rop.  556. 

The  in<lictiuont  was  fatally  defective. 

Re;r.  V.  Whitohouse,  3  Cox,  C.  C.  86;  2 
Disho]>,  New  Criin.  Proc.  §  918;  Cabrielsky 
V.  State,  13  Tex.  App.  42S;  Higtiins  v.  State, 
38  Tex.  Crim.  Rep.  639,  43  S.  VV.  1012; 
McMnrtr>'  v.  State,  38  Tex.  Crim.  Rep.  521. 
43  S.  W.  1010;  Morris  v.  State  (Tex.  Crim. 
App.)  83  S.  \V.  1120;  Turner  v.  State,  30  Tex. 
Crim.  Rep.  691.  18  S.  W.  792;  Anonymous, 
1  Wash.  C.  C.  84,  Fed.  Cas.  No.  475;  Harp 
V.  State,  59  Ark.  113,  20  S.  W.  714;  State 
V.  Henderson,  90  Ind.  406;  State  v.  Fannon, 
158  Mo.  149,  59  S.  W.  75;  Re  Howell,  114 
Cal.  250,  46  Pac.  159;  State  v.  Woolverton, 

8  Blackf.  453;  Rex  v.  Crespigny,  1  Esp. 
280;  Stale  v.  Marshall,  47  Mo.  378;  State 
V.  Lloyd,  77  Wis.  630,  46  N.  W.  898. 

State  statutes,  even  if  they  are  not  in 
terms  limited  to  the  territorial  jurisdiction 
of  the  state,  are  to  be  construed  as  if  such 
limitation  were  expressed. 

State  V.  Lancashire  F.  Ins.  Co.  66  Ark. 
466,  45  L.R.A.  348,  51  S.  W.  633;  Gates  v. 
Hooper,  90  Tex.  663,  39  S.  W.  1079;  State 
V.  Shippers  Compress  A,  Warehouse  Co.  95 
Tex.  603,  69  S.  W.  68;  Phillips  ▼.  loU 
Portland  Cement  Co.  61  C.  C.  A.  19,  125 
Fed.  594. 

It  is  not  every  contract  or  arrangement 


ure,  commerce,  that  is  prohibited  by  th« 
law.  Whether  they  are  prohibited  is  a 
question  for  judicial  determination,  after 
the  essential  facts  are  disclosed  by  the 
pleading.  A  manufacturer  may  very  prop- 
erly enter  into  an  agreement  with  his  fac- 
tor, fixing  the  price  of  his  products  or  limit- 
ing the  output  through  that  agency.  Such 
a  contract  would  not  offend  against  any 
anti-trust  law,  or  especially  the  anti-trust 
law  of  Texas,  which  we  have  under  con- 
sideration. 

Whitwell  V.  Continental  Tobacco  Co.  64 
L.R.A.  089,  60  C.  C.  A.  290,  125  Fed.  454. 

In  a  large  number  of  cases  of  prosecution 
for  violation  of  the  anti-trust  laws  of  the 
various  states  and  of  the  United  States,  in- 
dictments following  the  language  of  tlio  act 
and  alleging  that  the  defendants  entered 
into  such  combinations,  without  specifying 
the  acts  or  agreements  whereby  they  did  so, 
have  been  held  not  to  charge  a  crime. 

Re  Greene,  52  Fed.  104;  Re  Terrell,  51 
Fed.  213;  Re  Corning,  51  Fed.  205;  Gage 
V.  State,  24  Ohio  C.  C.  724;  State  v.  Wither- 
spoon,  115  Tenn.  138,  90  S.  W.  852;  United 
States  V.  Baltimore  A,  O.  R.  Co.  153  Fed. 
997. 

The  assignments  of  falsity  are  insuffi- 
cient. No  facts  are  alleged  which  are  neces- 
sarilv  inconsistent  with  the  statements  of 
the  appellant^s  affidavit. 

Re  Greene,  supra. 

The  indictment  fails  to  inform  appellant 
of  the  charge  against  him  with  that  degree 
of  reasonable  certainty  which  will  enable 
him  to  prepare  his  defense. 

Rosen  v.  United  States,  161  U.  S.  30. 
40  L.  ed.  606,  16  Sup.  Ct.  Rep.  434.  480; 
United  States  v.  Potter,  56  Fed.  89;  United 
States  V.  Cruikshank,  92  U.  S.  542,  23  L. 
ed.  588:  State  v.  Nelson,  74  Minn.  409,  77 
N.  W.  223;  Stotc  v.  Webber,  78  Vt.  403, 
02  Atl.  1018;  Shackelford  v.  Com.  25  Ky. 
L.  Rep.  1830,  79  S.  W-  192;  Bartlett  v. 
United  States,  46  C.  C.  A.  19,  106  Fed.  884; 
United  States  v.  Pettus,  84  Fed.  791;  Rex 
v.  Hepper,  Ryan  k  M.  210;  Gabrielsky  v. 
State,  supra;  Williams  v.  State,  12  Tex. 
App.  395;  Brinster  v.  State,  12  Tex.  App. 
612;  Allen  v.  State,  13  Tex.  App.  28; 
Flores  v.  State,  13  Tex.  App.  337;  Hewitt 
V.  State,  25  Tex.  722;  State  v.  Duke,  42 
Tex.  455;  Davis  ▼.  State,  20  Tex.  App.  302; 
Caldwell  v.  State,  28  Tex.  App.  581,  14  S. 
W.   122. 

The  indictment  discloses  upon  its  face 
that,  at  the  time  it  was  filed,  the  prosecu- 
tion was  barred  by  the  statute  of  limita- 
tions. 

Harwell  v.  State  (Tex.  Crim.  App.)  65  S. 
W.  620;  Hickman  v.  SUte,  44  Tex.  Crim. 


fixing  the  price  or  limiting  the  quantity  of 

merchandise,  or  restraining,  in  some  meas-  ^  Rep.  533,  72  S.  W.  587. 
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The  indictment  itself  discloses  the  fact 
that  it  was  not  found  in  fi^>od  faith. 

State  V.  Ela,  91  Me.  309,  39  Atl.  1001 : 
United  States  v.  Pope,  Fed.  Cas.  X<». 
16,069. 

The  indictment  is  ba.Hed  upon  an  affidavit 
required  by  law,  which  cannot  be  the  sub- 
ject of  a  prosecution  for  the  statutory  crime 
of  false  swearing. 

OBryan  v.  State,  27  Tex.  App.  339,  11  S. 
\V.  443. 

Mfssrs.  KliepMrd  Barclay  and  F.  J.  Mc- 
Cord  argued  the  cause,  and,  with  Mr. 
Thomas  T.  Fauntleroy,  filed  a  brief  for  ap- 
pellee: 

A  mere  charge  of  a  crime,  defined  by  tht- 
criminal  law  of  a  state,  formulateil  upon 
nflidavit  before  some  magistrate,  without 
indictment  by  a  grand  jury,  is  a  suflicient 
basis  for  extradition,  under  the  Federal  law. 

Day  V.  Otis,  8  Allen,  478;  Mary  v.  State. 
5  Mo.  70;  Ryan  v.  People.  70  X.  Y.  r>93 . 
Drinkall  v.  Spiegel,  G8  Conn.  441,  36  L.R.A. 
48(),  3(5  Atl.  830;  Re  De  Giacomo.  12 
Rlatchf.  391,  Fed.  Tas.  No.  3,747;  People 
V.  Carnett,  120  Cal.  364,  61  Pac.  1114; 
Rex  V.  Mavnard,  Russ.  &  R.  ('.  C.  240. 

The  assignments  of  defects  in  the  indict- 
ment raise  no  true  or  substantial  Federal 
questicm  for  the  application  or  construction 
of  anv  Federal  law  or  of  the  Constitution. 

Every  contention  of  illegality  must  be 
solved  by  interpretation  of  Texas  law.  Who 
shall  make  the  interpretation?  In  the  first 
instance,  at  least,  the  courts  of  that  com- 
monwealth. The  real  issue  of  law  is  v.hat 
the  duly  appointed  courts  of  Texas  hold  as 
to  the  suflieiency  of  the  indictment. 

Re  Voorhees,' 32  N.  .1.  L.  141;  Carfer  v. 
(^ahlwell,  200  V.  S.  293.  50  L.  ed.  488.  26 
Slip.  Ct.  Rep.  264. 

The  p<*tition  for  habeas  corpus  asserts 
that  the  indictment  is  insuflficient  according 
to  the  Texas  law.  Perhaps  the  courts  of 
that  state  will  agree  with  the  petitioner. 
Will  the  Federal  judiciary,  in  advance  of 
any  Texas  interpretation  of  Texas  law,  in- 
terpose and   assume   that  duty? 

Carfer  v.  Caldwell,  supra;  Re  Lennon, 
150  U.  S.  393,  37  L.  ed.  1120,  14  Sup.  Ct. 
Rep.   123. 

Petitioner's  sole  plea  was.  and  is,  that 
the  indictment  is  insufficient  under  the  laws 
of  Texas.  If  that  is  so,  it  does  not  oust 
the  jurisdiction  of  the  local  court  (in  which 
is  the  indictment)   to  act  ui)bn  the  charge. 

Spencer  v.  Duplan  Silk  Co.  191  U.  S.  530, 
48  L.  ed.  290,  24  Sup.  Ct.  Rep.  174. 

The  petition  for  habeas  corpus  does  not 
even  present  a  ca.se  of  Federal  cognizance 
in  any  forum  of  that  authority. 

I'nited  States  ex  rel.  Drury  v.  Lewis,  200 
V.  S.  1,  50  L.  ed.  343,  26  Sup.  Ct  Rep. 
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229;  Empire  State-Idaho  Min.  k  Developing 
Co.  y.  Hanley.  206  V.  S.  233,  51  L.  ed.  782. 
27   Sup.  Ct.  Rep.  476. 

Whether  facts  charged  in  an  indictment 
ecnstitute  a  crime  under  the  state  statutes, 
the  courts  of  the  state  should  decide.  It  is 
their  province  to  determine  that  question  if 
ihey  have  jurisdiction  of  the  subject-mat- 
ter. 

Re  Belt,  1.39  V.  S.  95,  40  L.  ed.  88,  15 
Sup.  Ct.  Rep.  987;  Hyde  v.  Shine,  199  V. 
S.  62.  50  L.  e<l.  90,  25  Sup.  Ct.  Rep.  760; 
IJigiiins  V.  I'nited  States,  199  I'.  S.  547,  50 
L.  ed.  303,  26  Sup.  Ct.  Rep.  147;  Rogers 
V.  Peck.  199  U.  S.  425,  50  L.  ed.  256,  26 
Sup.  Ct.  Rep.  87;  Ex  parte  Moran.  75  C. 
C.  A.  396.  144   Fed.  594. 

The  use  of  habeas  corpus  (as  sought  in 
this  ca.se)  is  a  collateral  attack  on  the 
|)endiiig  proceeding  in  the  court  of  Texas, 
and  is  only  maintainable  if  that  court  has 
no  |X)wer  to  pn)ceed  at  all. 

Ex  parte  Watkins,  3  Pet.  203,  7  L.  ed. 
653;  I'nited  States  v.  Pridgeon,  153  U.  S. 
59.  .38  1..  ed.  635,  14  Su|T.  (  t.  Rep.  746;  Re 
Kowalsky,  73  Cal.  120,  14  Pac.  399. 

Jf  the  facts  are  alleged  in  such  a  way  in 
the  indictment  as  not  to  render  the  judg- 
ment of  convictiim  thereon  void  on  a  col 
lateral  attack,  then  there  is  no  grtmnd  t» 
discharge  on  haln^as  corpus,  for  that  only 
is  available  where  the  prisoner  is  held  with- 
out jurisdiction. 

Rensnn  v.  Henkel.  198  V.  S.  10,  49  L.  eil. 
922.  25  Sup.  Ct.  Rep.  509;  Felts  v.  Murpliv. 
201  C.  S.  123,  50  L.  ed.  689,  26  Sup.  C^t. 
Rep.  366;  Pearce  v.  Texas.  155  V.  S.  311. 
39  L.  ed.  164,  15  Sup.  Ct.  Rep.  11  (i;  Cr 
i|uhart  V.  Brown.  205  V.  S.  179.  51  L.  e<l. 
7(»0,  27  Sup.  Ct.  Rep.  459;  Hyde  v.  Shine, 
199  r.  S.  62,  50  L.  ed.  90.  25  Sup.  Cl.  Rep. 
7(J0;  Carfer  v.  Caldwell.  2(M)  C.  S.  2!»3.  5«i 
L.  ed.  488,  26  Sup.  Ct.  Rep.  264;  Re  l^n 
caster,  137  U.  S.  393,  34  L.  ed.  713,  11  Sup. 
Ct.  Rep.  117. 

A  failure  to  state  a  cau.se  of  action  dne» 
not  defeat  jurisdiction  if  enough  is  said 
to  disclose  that  a  lawful  jurisdiction  is  in- 
vokcnl. 

17  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  1060. 

Any  lapse  of  time  appearing  on  the  fare 
of  the  indictment  between  the  act  charjjed 
as  a  crime  and  the  finding  of  the  indict- 
ment would  not  deprive  the  trial  court  of 
jurisdiction  to  examine  into  the  facts  al- 
leged. 

Johnson  v.  United  States.  3  Mcl^ean.  89. 
Fed.  Cas.  No.  7,418;  Re  Davison.  21  Fed. 
618:  Barker  v.  Hannibal  k  St.  J.  R.  Co. 
91  Mo.  86.  14  S.  W.  280;  State  v.  Snyder. 
182  Mo.  498,  82  S.  W.  12;  United  States 
V.  Cook,  17  Wall.  168.  21  L.  ed.  538;  Ex 
parte  Townsend,  133  Fed.  74;  Campbell  v. 
Haverhill,  155  U.  S.  618,  39  L.  ed.  283.  15 
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Sup.  Ct.  Rep.  217;  Re  White,  9  Sawy.  49, 
17  Fed.  725;  Ex  parte  Townsend,  133  Fed. 
74. 

An  indictment  need  not  negative  facts 
which,  on  their  face,  might  indicate  that 
the  cliarge  was  barred  by  limitation.  That 
bar  is  an  aflirmative  defense  and  cannot  be 
considered  in  advance  of  a  plea  invoking  it, 
in  circumstances  such  as  here  appear  by  the 
pleading. 

United  States  v.  Cook,  17  Wall.  108,  21 
L.  ed.  538;  Slielp  v.  United  States.  26  C. 
C.  A.  570,  48  U.  S.  App.  370,  81  Fed.  694: 
Blackman  v.  Com.  124  Pa.  578,  17  Atl.  194; 
People  V.  Durrin,  2  X.  Y.  Crim.  Rep.  328; 
People  V.  Van  Santvoord,  9  Cow.  055; 
Thompson  v.  State.  64  Miss.  740;  Gill  v. 
State,  38  Ark.  524;  State  v.  Hussey,  7  Iowa, 
409. 

Under  the  Texas  Code  the  date  proved 
under  an  indictment  for  perjury  need  not  be 
the  exact  one  alleged.  It  may  be  another 
date   witliin   tlie   statute   of  limitations. 

l.ueis  V.  State,  27  Tex.  App.  322.  11  S. 
W.  443;  Temple  v.  State,  15  Tex.  App.  304, 
49  Am.  Rop.  200. 

Even  if  the  indictment  (on  account  of 
limitation)  was  bad  on  demurrer  or  motion 
in  arrest,  there  would  be  jurisdiction  which 
would  save  the  judgment  from  being  void 
collaterally,  and  that  is  enough  to  bar  dis- 
charge of  defendant  on  halteus  corpus. 

United  States  v.  Cook  and  People  v.  Van 
Santvoord,  supra. 

Jurisdiction  of  the  subject-matter  of  the 
charge  exists  in  the  Texas  court  and  the 
indictment  avers  facts  enough  to  show  that 
the  jurisdiction  has  been  invoked  in  a  regu- 
lar way.  approved  by  the  governors  of  Texas 
and  of  Missouri. 

Foltz  v.  St.  l^uis  &  S.  F.  R.  Co.  8  C.  C. 
A.  C35.  19  U.  S.  App.  576,  60  Fed.  310. 

A  failure  to  avoid  (by  farts)  the  defense 
of  limitation  does  not  affect  the  jurisdic- 
tion over  the  cause  in  any  way.  It  is  at 
worst  error,  and  does  not  affect  the  juris- 
diction. 

Revelle  v.  St.  l^uis,  I.  M.  &  S.  R.  Co.  74 
Mo.  438;  17  Am.  &  Eng.  Enc.  Law.  2d  ed. 
p.  1009:  State  v.  Gill,  33  Ark.  129;  Thomp- 
jwn  V.  State,  54  Miss.  740;  People  v.  Van 
Saintvoord,  supra;  State  v.  Bowling,  10 
Ilumph.  52. 

The  petitioner  is  validly  held  under  the 
atate  law,  and  the  Federal  law  is  not  ex- 
clusive. 

Com.  v.  Tracy,  6  Met.  530;  Ex  parte  Am- 
nions, 34  Ohio  St.  518;  Com.  v.  Wilson,  1 
Phila.  80;  State  v.  Anderson,  1  Hill,  L. 
348:  Re  Fetter,  23  N.  J.  L.  315,  57  Am.  Dec. 
382:  State  v.  Hall.  115  N.  C.  818,  28  L. 
R.A.  289,  44  Am.  St.  Rep.  501,  20  S.  E. 
729;  Holmes  v.  Jennison,  14  Pet.  597,  10 
L.  ed.  007. 
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The  appellant  has  been  duly  charged  with 
crime  within  the  meaning  and  intent  of  the 
Texas  law  and  of  the  Federal  law. 

Re  Strauss,  197  l\  S.  324,  331,  49  L.  ed. 
774,  778,  25  Sup.  Ct.  Rop.  535;  Hughes  v. 
Pflanz,  71  C.  C.  A.  234,  1,38  Fed.  980;  Cal- 
vin v.  State,  25  Tex.  793. 

The  facts  of  the  charge  of  crime,  recited 
in  the  indictment,  bring  the  charge  prop- 
erly within  the  juris<liction  of  the  laws  of 
Texas  concerning  false  swearing. 

Langford  v.  State,  9  Tex.  App.  287; 
Davidson  v.  State.  22  Tex.  App.  380.  3  S. 
W.  662;  Stel)er  v.  State.  23  Tex.  App.  176. 
4   S.  W.  880. 

The  *'charge  of  crime"  in  the  indictment 
is  sufficient. 

Anonymous,  1  Wash.  C.  C.  84,  Fed.  Cas. 
So.  475;  Queen  v.  Schle^ynger.  10  Q.  B. 
070;  Crow  v.  State  (Tex.  Crim.  App.)  90 
S.  W.  650:  Trevinio  v.  State  (Tex.  Crim. 
App.)  88  S.  W.  350:  McDonough  v.  State 
(Tex.  Crim.  App.)  84  S.  W.  594;  Stite  v. 
Cruikshank,  0  Blackf.  62;  2  Bishop,  New 
Crim.  Law  1892  ed.  §  1040;  State  v.  With- 
erspoon,   115  Tenn.   138,  90  S.  W.  852. 

The  writ  of  habeas  corpus  is  not  properly 
applicable  to  discharge  the  petitioner  from 
the  charge  which  has  not  yet  been  heard  in 
the  state  court,  the  latter  having  jurisdic- 
tion of  the  charge,  and  of  the  act  of  the 
accused  (which  forms  the  subject  of  the 
charge*),  done  in  the  territorial  jurisdiction 
of  the  court  of  the  process. 

Ex  parte  McCorkle,  29  Tex.  App.  20,  25 
Am.  St.  Rep.  715,  13  S.  W.  991;  Robertson 
V.  State.  30  Tex.  340;  Munsey  v.  Clough, 
190  V.  S.  304,  49  L.  ed.  515,  25  Sup.  Ct. 
Rep.  282;  Baker  v.  Grice,  109  U.  S.  284, 
42  L.  ed.  748,  18  Sup.  Ct.  Rep.  323:  Horner 
V.  United  States,  143  V.  S.  570.  30  L.  ed. 
206,  12  Sup.  Ct.  Rep.  522;  Mackenzie  v. 
Barrett,  70  C.  C.  A.  8,  144  Fed.  954;  Min- 
nesota V.  Brundage,  180  U.  S.  499,  45  L.  ed. 
639,  21  Sup.  Ct.  Rep.  455;  Re  Dowd,  133 
Fed.  747;  Re  Lewis,  114  Fed.  963;  Spencer 
V.  Duplan  Silk  Co.  191  U.  S.  530,  48  L.  ed. 
290,  24  Sup.  Ct.  Rep.  174;  Storti  v.  Massa- 
chusetts, 183  U.  S.  142,  46  L.  ed.  122,  22 
Sup.  Ct.  Rep.  72;  Ex  parte  Moebus,  148 
Fed.  39;  Terlinden  v.  Ames,  184  U.  S.  270, 
40  L.  ed.  534,  22  Sup.  Ct.  Rep.  484;  Ex 
parte  Prince,  27  Fla.  190,  20  Am.  St.  Rep. 
07,  9  So.  659;  Carfer  v.  Caldwell,  200  U. 
S.  293,  50  L.  ed.  488,  26  Sup.  Ct.  Rep.  264 ; 
Turner  v.  Conkey,  132  Ind.  248,  17  L.R.A. 
509,  32  Am.  St.  Rep.  251,  31  N.  E.  777;  Ex 
parte  Powers,  129  Fed.  985;  Perry  v.  Per- 
net,  166  Ind.  67,  74  N.  E.  609;  Farrell  v. 
Hawley,  78  Conn.  150.  70  L.R.A.  686.  112 
Am.  St.  Rep.  98,  61  Atl.  502;  Re  Terrill,  75 
C.  C.  A.  418,  144  Fed.  010;  People  ex  rel. 
Xagel  v.  Heider,  225  111.  347,  11  L.R.A. 
(N.S.)  257,  80  N.  E.  291. 
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[400]  *Mr.  Justice  Moody,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  first  inquiry  must  be  whether  there 
is  jurisdiction  of  this  appeal,  which  was 
taken  trom  the  circuit  court  directly  to  this 
court.  Since  the  passage  of  the  act  estab- 
lishing the  circuit  court  of  appeals  (2G  Stat, 
at  L.  826,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  488),  appeals  in  habeas  corpus  eases  from 
Ihe  district  and  circuit  courts  can  only  be 
taken  to  the  circuit  court  of  appeals,  unless 
thoy  are  of  the  kind  specified  in  §  5  of  the 
act,  wherein  a  direct  appeal  to  this  court  is 
allowed.  Re  Lennon,  150  U.  S.  393,  37  L. 
pd.  1120,  14  Sup.  Ct.  Rep.  123.  Of  the  lat- 
ter class  is  **anv  case  that  involves  the  con- 
stnietion  or  application  of  the  Constitution 
of  the  United  States."  In  the  case  at  bar 
the  position  of  the  ap|)ellant  is  that  his  de- 
tention in  custody  is  unlawful  because  the 
indictment,  which  is  its  only  excuse,  is  not  a 
char;(e  of  crime  within  tiic  meaning  of  the 
provision  of  the  Constitution  regulating  in- 
terstate extradition.  Art.  4,  §  2,  1  2.  The 
|>roci8e  and  only  tjuestion  to  be  determined 
is  whether  the  indictment  constituted  such  a 
charge.  The  decision  of  this  question  re- 
quires us  to  ascertain  and  declare  the  moan- 
ing of  the  extradition  clause,  and  therefore 
"involves  the  construction  of  the  Constitu- 
tion of  the  United  States."  Craemer  v. 
Washington.  108  U.  S.  124,  42  L.  ed.  407, 
18  Sup.  Ct.  Rep.  1;  Boske  v.  Comingore,  177 
U.  S.  459,  44  L.  ed.  846,  20  Sup.  Ct.  Rep. 
701.  And  sec  Wiley  v.  Sinkler,  179  U.  S. 
58,  45  L.  ed.  84,  21  Sup.  Ct.  Rep.  17;  Motes 
V.  I'nited  Stotes.  178  U.  S.  458.  44  L.  ed. 
1150,  20  Sup.  Ct.  Rep.  993;  Cummings  v. 
Chicago,  188  U.  S.  410,  47  L.  ed.  525,  23 
Sup.  Ct.  Rep.  472.  Against  this  view  it  is 
argued  that  the  question  whether  this  indict- 
ment is  good  under  the  laws  of  Texas  brings 
under  consideration  only  the  laws  of  that 
state,  and  that,  as  there  is  no  pretense  that 
they  violate  the  Constitution  of  the  United 
States,  there  can  be  involved  no  construc- 
tion or  application  of  that  Constitution. 
But  the  answer  to  this  Ik  that  the  laws  of 
Texas  are  considered  only  as  they  are  em- 
braced in  the  ultimate  inquiry  whether  the 
indictment  constitutes  a  charge  of  crime  in 
that  state,  and  for  no  other  purpose.  It  is 
further  said  by  the  appellee  that  the  deliv- 
ery up  in  this  case  was  by  virtue  of  state 
laws  only,  and  we  are  invited  to  determine 

[401]how  far  the  state  may  make  ^laws  for  in- 
terstate extradition,  independent  of,  though 
consistent  with,  the  Federal  Constitution. 
We  decline  to  accept  the  invitation,  because, 
in  the  case  at  bar,  the  demand  of  the  govern- 
or of  Texas,  which  was  complied  with,  was 
expressed  to  be  "in  pursuance  of  the  pro- 
visions of  the  Constitution  and  laws  of  the 
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United   States."     There   is   jurisdiction   of 
the  appeal. 

The  Constitution  provides  that  "a  person 
charged  in  any  state  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  state,  shall,  on  demand 
of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed 
to  the  state  having  jurisdiction  of  the 
crime."  [Art.  4,  §  2,  f  2.]  No  person  may 
be  lawfully  removed  from  one  state  to  an- 
other by  virtue  of  this  provision,  unless: 
1,  He  is  charged  in  one  state  with  treason, 
felony,  or  other  crime;  2,  he  has  fled  from 
justice;  3,  a  demand  is  made  for  his  delivery 
to  the  state  wherein  he  is  charged  with 
crime.  If  either  of  these  conditions  is  ab- 
sent, the  Constitution  affords  no  warrant 
for  a  restraint  of  the  liberty  of  any  person. 
Here  the  only  condition  which  it  is  insisted 
is  absent  is  the  charge  of  a  crime.  The 
only  evidence  of  a  charge  of  crime  is  the  in- 
dictment, and  the  contention  to  be  examined 
is  that  the  indictment  is  insufTicient  proof 
that  a  charge  has  been  made. 

The  counsel  for  the  petitioner  disclaim  the 
purpose  of  attacking   the   indictment  as  a 
criminal     pleading,    appreciating    correctly 
that  the  point  here  is  not  whether  the  in- 
dictment   is   good   enough,   over    seasonable 
challenge,   to  bring  the  accused  to   the  bar 
for  trial.     Counsel  concede  that   they  can- 
not suwcssfully  attack   the  indictment  e.\- 
cep;   by  showing  that  it  does  not  charge  a 
crime.     The  distinction   between   these  two 
kinds   of   attack,   though   narrow,    is   clear. 
But  it  will  not  do  to  disclaim  the  right  to 
attack  the  indictment  as  a  criminal  plead- 
ing, and  then  proceed  to  deny  that  it  con- 
stitutes a  charge  of  crime  for  reasons  that 
are   apt  only   to  destroy   its  validity  as  a 
criminal    pleading.      There   must    be   objec- 
tions  which    reach  deeper   into   the   indict- 
ment   than    these    which    would    be    go<xl 
against  it  in  the  court  where  it  is  pending. 
W*e  are  unable  to  adopt  the  test  'suggested [4011 
by  counsel,  that  an  objection,  good  if  taken 
on  arrest  of  judgment,  would  be  sufficient  to 
show  that  the  indictment  is  not  a  charge  of 
crime.     Not  to  speak  of  the  uncertainty  of 
such  a  test,  in  view  of  the  varying  practice 
in  the  different  states,  there  is  nothing  in 
principle   or   authority   which   supports   it 
Of  course,  such  a  test  would  be  utterly  in- 
applicable to  cases  of  a  charge  of  crime  bv 
affidavit,  which  was  held  to  be  within  the 
Constitution.     Re  Strauss,    197    U.   S.  324, 
49  L.  ed.  774,  25  Sup.  Ct.  Rep.  635.     The 
only   safe  rule  is  to  abandon  entirely  the 
standard  to  which  the  indictment  must  con- 
form, judged  as  a  criminal   pleading,  and 
consider  only  whether  it  shows  satisfactorily 
that  the  fugitive  has  been  in  fact,  however 
inartificially,    charged    with   crime    in   the 
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state  from  wliicli  he  has  fled.  Rol)erts  ▼. 
Rcilly,  116  U.  S.  80,  95,  29  L.  ed.  544,  549, 
6  Sup.  Ct.  Rep.  291;  Pearce  v.  Texas,  155 
U.  S.  311,  313,  39  L.  ed.  104,  107,  15  Sup. 
Ct.  Rep.  116;  Hyatt  v.  New  York,  188  U. 
S.  601,  709,  47  L.  ed.  657,  660,  23  Sup.  Ct. 
Rep.  456;  Munsey  v.  Clough,  196  U.  S.  304, 
372,  49  L.  ed.  515,  510,  25  Sup.  Ct.  Rep. 
282;  Davis'H  Case,  122  Mass.  324;  State  ex 
rel.  O'Malley  v.  O'Connor,  38  Minn. 
243,  36  N.  W.  462;  State  ex  rel. 
Smith  V.  Goss,  66  Minn.  291,  68  N.  W. 
1089;  Re  Voorhees,  32  N.  J.  L.  141;  Ex 
parte  Pearce,  32  Tex.  Crim.  Rep.  301,  23  S. 
W.  15;  Re  Van  Sciever.  42  Neb.  772,  47  Am. 
St.  Rep.  730,  60  N.  W.  1037;  State  ex  rel. 
Munsey  v.  Clough,  71  N.  H.  594,  53  Atl. 
1086. 

Before  proceeding  further,  it  is  well  to 
set  forth  all  the  objections  to  the  indict- 
ment, made  by  counsel,  in  order  to  sec 
whether,  if  any  one  of  them  is  well  foundod, 
it  shows  that  there  was  no  charge  of  crime 
against  the  petitioner.  For,  if  all  criticisms 
of  the  indictment  should  be  approved,  and 
they  leave  untorr»hed  in  the  pleading  enough 
to  show  that  the  petitioner  was  charged 
with  crime  in  the  broad  and  practical  sense 
in  which  those  words  ought  to  be  under- 
stood, the  condition  prescribed  by  the  Con- 
stitution has  been  performed. 

The  objections  to  the  indictment  whieli 
were  advanced  in  the  argument  are  six  in 
number : 

1.  The  statements  in  respect  to  which 
false  swearing  is  alleged  are  not  statements 
of  facts,  but  of  opinion ;  and  therefore,  how- 
ever falselv  made,  cannot  amount  to  the 
crime  of  false  swearing. 

2.  Tlie  assignments  of  falsity  are  insuf- 
l>3]6cient,  for  no  facts  are  'alleged  which  are 

necessarily  inconsistent  with  the  alleged 
false  affidavit. 

3.  The  charge  is  not  alleged  with  the 
certainty  required  in  an  indictment. 

4.  Upon  the  face  of  the  indictment  the 
prosecution  is  barred  by  the  statute  of  lim- 
itations. 

5.  The  indictment  discloses  the  fact  that 
it  was  not  found  in  good  faith. 

6.  The  affidavit  was  required  by  law,  and 
therefore,  if  false,  under  the  Texas  law,  lays 
the  foundation  for  a  prosecution  for  per- 
jury, but  not  for  false  swearing. 

The  fifth  and  sixth  objections  require 
separate  discussion.  We  are  not  informed  of 
any  principle  by  which  we  may  inquire 
whether  an  indictment,  duly  found,  was  re- 
turned in  good  faith,but,  whether  that  power 
exists  or  not,  it  is  enough  to  say  here  that 
this  objection  does  not  seem  to  be  true  in 
fact. 

Under  the  Texas  law  the  crime  of  false 
swearing,  as  distinguished  from  perjury,  can 
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only  be  committed  by  a  false  oath  to  a  vol- 
untary declaration  or  affidavit,  "not  re- 
quired by  law  or  made  in  the  course  of  a. 
judicial  procee<ling."  The  sixth  objection 
asserts  that  the  affidavit  set  forth  in  tliin^ 
indictment  was  one  required  by  law.  IJut 
this  assertion  is  in  the  teeth  of  the  allega- 
tion of  the  indictment,  that  the  aflidavit 
"was  not  then  and  there  required  by  law, 
nor  made  in  the  course  of  judicial  proceed- 
ings." We  cannot  inquire  into  the  truth  of 
this  allegation,  which  may  present  a  mixed 
question  of  law  and  fact. 

All  the  other  objections  are  appropriate 
to  a  demurrer  or  a  motion  to  quash  or  in  ar- 
rest of  judgment.  They  are  attacks  upon 
the  indictment  as  a  criminal  pleading,  the 
right  to  make  which  counsel  expressly  re- 
nounce. If  well  founded,  thev  show  that 
the  indictment  is  bad.  But  the  Const  itution 
does  not  require,  as  an  indispen-sjible  pre 
requisite  to  interstate  extradition,  tliat  tliere 
should  be  a  good  indictment,  or  even  an 
indictment  of  any  kind.  It  requires  notliiiig 
more  than  a  charge  of  crime.  Congress,  in  aid 
of  the  execution  of  the  constitutional  *]iro-[404J 
vision,  has  enacted  a  law — H  5278,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  3597)— direct- 
ing that  the  charge  shall  be  made  either 
by  "an  indictment  found**  or  *'an  aOidavit 
made  before  a  magistrate;'*  and.  as  we  havo 
seen,  this  court  has  held  that  such  an  aflR 
davit  is  suflicient,  saying  (197  U.  S.  3:;i,  4? 
L.  ed.  778,  2n  Sup.  Ct.  Rep.  537):  "Doubt 
less  the  word  'charged*  was  used  in  its  broad 
signification  to  cover  any  proceeding  which 
a  state  might  see  fit  to  adopt,  by  >\hich  a 
formal  accusation  was  made  against  an 
alleged  criminal.**  But  it  is  obvious  that 
an  objection  which,  if  well  founded,  would 
destroy  the  sufllciency  of  the  indictment,  as 
a  criminal  pleading,  might  conceivably  gc 
far  enough  to  destroy  also  its  sufllciency  ap 
a  charge  of  crime.  Are,  then,  the  objections 
made  to  the  indictment  of  that  nature?  Let 
it  be  assumed  that  these  are  all  well  taken. 
Let  it  be  assumed,  without  decision,  that 
the  false  statements  contained  in  the  afli- 
davit  were  statements  of  opinion;  that  the 
assignments  of  falsity  were  bad,  because  no 
facts  necessarily  inconsistent  with  them 
were  alleged;  that  the  certainty  required  in 
criminal  pleading  was  not  observed;  and 
that  the  time  alleged  antedates  the  indict- 
ment by  more  than  the  period  of  the  stat- 
ute of  limitations.  Nevertheless,  the  indict- 
itient  alleges  that  on  a  day  named  the  peti- 
tioner deliberately  and  wilfully  made,  un- 
der the  sanction  of  an  oath,  legally  adminis- 
tered, a  voluntary  false  statement  and  dec- 
laration in  writing;  to  wit,  the  affidavit;  and 
that  the  affidavit  was  not  required  by  law 
or  made  in  the  course  of  a  judicial  proceed- 
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Ing.  The  indictmpnt,  wlwthcr  good  or  bad. 
an  a  |>leading,  anmintakabty  describes  every 
dement  of  tite  crime  o{  false  xwearing,  as  it 
is  defined  in  the  Texas  Penal  Code,  in  art. 
»0».  whifh  foUuwH: 

"If  any  pernnn  xliatl  deliberately  and  wil- 
fully, under  oatli  or  afTirmation  legally  ad- 
ministiTed,  make  a  false  statement  by  a  vol- 
untary declaration  or  affidavit,  which  is  not 
rei|iiired  by  law  or  made  in  the  course  ot  a 
judiciul  proceeding,  he  Is  guilty  of  false 
•wearing,  and  shall  be  punished  by  impris- 
onDienl  in  tbe  penitentiary  not  less  than 
two  Dor  more  than  five  lears." 

This  court,  in  the  cases  already  cited,  has 
said,  anmewlint  vaguely,  but  with  as  much 
[40S]  precision  as  the  subject  admits,  that  'thf 
indictment,  in  order  to  constitute  a  sufflcicnt 
charge  of  crime  to  warrant  interstate  extra- 
dition, need  show  no  more  than  that  tlie  ac- 
cused was  substtantialty  charted  with  crime. 
This  indictment  meets  and  surpans™  that 
standard,  and  is  enough.  If  more  were  re- 
quired it  would  im|)09e  upon  courts,  in  the 
trial  of  writ*  of  habeas  corpus,  the  duty  of 
■  critical  examination  of  the  laws  of  states 
with  whose  jurisprudence  and  criminal  pro- 
cedure they  can  have  only  a  general  ac- 
(piainlance.  Such  a  dnty  would  be  an  in- 
tolerable burden,  certain  to  lead  to  errors  in 
decision,  irritable  to  the  jnst  pride  of  the 
states,  and  fruitful  of  miscarriatres  of  jus- 
tice. Tlie  duty  ought  not  to  be  assumed  un- 
less it  is  plainly  required  by  the  Constitu- 
tion; and,  in  our  opinion,  there  is  nothing 
in  the  letter  or  the  spirit  of  that  instru 
ment  which  reiiuires  or  permits  its  per- 
formance. 

Judgment  alTirmed. 


(See  S.  C.  Reporter's  ed.  405-430.) 

Patents  —  equivalents. 

1,  The  doctrine  of  equivalents  may  be  in 
voiced  for  all  patents,  and  not  merely  for 
pioneer  ones,  but  the  range  of  eituivaleot^ 
depends  upon  and  varies  with  the  d^ree  of 

Certiorari  —  review  of  facts. 

2.  Concurrent  findings  of  the  courts  be 
low  that  the  Liddell  patent  No.  558,969. 
tor  an  improvement  in  paper  bag  machines, 
which   combines   a  rotary    cylinder   with   a 


«  broad  invention,  and  is  infringed  by  a 
machine  in  which  the  surface  of  the  cylin- 
der is  depresaed  away  from  the  forming 
phtte,  while  tbe  pal«Dt  adopts  tbe  device 


of  causing  the  pivot  or  axis  of  the  form- 
ing  plate  to  yield  away  from  the  cylinder, 
will  not  be  disturbed  by  the  Federal  Su- 
preme Court  on  certiorari,  as  clearly  er- 

Injniu^oii  ^  Intrlngcment  of   patent  ~ 
effect  of  nonuHcr. 

3.  Xonuser  of  a  patent— at  least,  if  saeh 
nonuse  is  not  unresaonabie,  and  dors  not  in- 
volve tbe  rights  of  the  public— will  not  justi- 
fy a  court  of  equity  In  witholding  injunc- 
tive relief  against  infringement. 
Injunction  —  InfrlnBement  ot   patent  ~ 

effect  ot  nonupcr 

4.  The  nonuse  of  a  patent  for  an  improve- 
ment in  machinery,  which  is  dui-  to  a  desire 
to  save  the  eipense  of  changing  the  equip- 
ment of  a  factory  or  of  altering  the  old 
niacliines,  cannot  be  said,  as  a  matter  of  law, 
to  be  so  unreasonable  as  to  defeat  the  right 
to  injunctive  relief  against  infringement, 
where  there  is  no  question  of  a  diminished 
supply,  or  of  an  increase  of  prjee*. 

[No.  202.] 


OK  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
First  Circuit  to  review  a  decree  which  a(- 
tlnned  a  decree  of  the  Circuit  Court  tor  tbe 
District  of  Maine  for  an  accounting  and  for 
an  injunction  in  a  suit  to  restrain  the  in- 
fringement of  a  patent.     AHirmed- 

See  .tame  case  below,  80  C.  C.  A.  407,  ISO 
Fed.  741. 


SUtement  by  Mr.  Justice  J 

This  is  a  bill  in  equity  to  restrain  the  in- 
fringement of  letters  patent  No.  S5fl,9Cn, 
issued  to  William  Liddell  for  an  improve- 
ment in  paper  bag  machine «.  for  making 
what  are  designated  in  the  trade  as  self- 
opening  square  bags.  The  claims  in  suit 
do  not  include  mechanism  for  making  s 
complete  bag,  but  only  mechanism  for  dis- 
tending one  end  of  a  tucked  or  bellows-fold- 
ed paper  tube  made  by  other  mechanisn, 
and  folding  It  down  into  a  form  known  is 
the  art  as  the  "diamond  fold."  This  fold  is 
flattened  and  pasted  by  other  mechanism  and 
forms  a  square  bottom  to  tbe  bag- 

The  bill  is  in  the  usual  form  and  alleges 
infringement  of  tbe  claims  by  the  Continps- 
tal  Paper  Bag  Company,  hereafter  called  the 
Continental  Company,  and  prays  for  an  ac- 
counting and  an  injunction. 

Tbe  answer  interposed  the  defense  ot  tton- 
jurisdiction  of  a  court  of  equity,  nonin- 
fringement of  the  Liddell  patent  1^  de- 
fendant (Continental  Company),  and  want 
of  invention. 

The  all^^tion  of  the  aniwer  a*  to  tba 
jurisdiction  of  the  court  la  as  follow*: 

"The  defendant  aayi,  on  Information,  ad- 
II*  V.  S. 
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vice,  and  belief,  that  a  court  of  equity  has 
no  jurisdiction  to  grant  any  prayer  of  the 
bill  of  complaint,  even  if  the  said  Liddell 
patent,  No.  558,069,  were  valid,  and  even  if 
the  defendant's  paper  bag  machines  were  to 
be  held  to  infringe  that  patent;  because  the 
said  patent.  No.  558,069,  is  a  mere  paper 
proposition  which  the  complainant  has  nev- 
er put  into  eflfect  or  use,  and  because  it  is 
contrary  to  equity  to  suppress  a  useful  and 
established  business,  like  that  which  the  de- 
fendant is  prosecuting  with  its  paper  bag 
machines,  at  the  request  of  a  complainant 
which  simply  owns  one  paper  bag  machine 
07]patent  that  has  never  been  employed  by  *that 
complainant  in  any  way  in  any  paper  bag 
machinery,  and  because  the  complainant  in 
this  case  has  a  plain,  adequate,  and  complete 
remedy  at  law  for  any  infringement  wbidi 
may  have  been  done  upon  Liddell  letters 
patent,  No.  558,969." 

The  circuit  court  adjudged  the  patent 
valid  as  to  the  first,  second,  and  seventh 
claims  thereof;  that  the  Eastern  Paper  Bag 
Company  was  the  owner  of  the  letters  pat- 
ent; that  Liddell  was  the  original  and  first 
inventor  of  the  Improvements  dencribed  in 
the  claims;  and  that  the  Continental  Com- 
pany had  infringed  the  same.  It  was  also 
adjudged  that  the  Eastern  Company  re- 
cover of  the  Continental  Company  the  profit 
the  latter  had  made  or  received  by  the  in- 
fringement. An  account  was  ordered  and  a 
perpetual  injunction  decreed.  142  Fed.  470. 
The  decree  was  afiirmed  by  the  circuit  court 
of  appeals.  80  C.  C.  A.  407,  150  Fed.  741. 
This  certiorari  was  then  granted. 

Mr.  Albert  H.  Walker  argued  the  cause 
and  filed  a  brief  for  petitioner: 

The  owner  of  a  patent,  who  long  and  al- 
ways and  unreasonably  withholds  the  in- 
vention covered  thereby  from  making  any 
contribution  to  the  progress  of  the  art  to 
which  it  belongs,  is  chargeable  with  such 
inequitable  conduct  as  must  disentitle  him 
to  the  assistance  of  a  court  of  equity,  in 
any  efforts  to  prevent  others  from  causing 
that  invention  to  promote  the  progress  of 
that  art. 

Tsaacs  v.  Cooper,  4  Wash.  C.  C.  259,  Fed. 
Cas  No.  7,096;  Ogle  v.  Ege,  4  Wash.  C.  C. 
584.  Fed.  Cas.  No.  10,462;  Mott  v.  Ben- 
nett, 2  Fisher,  Pat.  Cas.  642,  Fed.  Cas.  No. 
9,884;  Sullivan  v.  Redfield,  1  Paine,  441, 
Fed.  Cas.  No.  13,597;  Magic  Ruffi?  Co.  v. 
Douglas,  2  Fisher,  Pat.  Cas.  333,  Fed.  Cas. 
No.  8,948;  Hoe  v.  Knap,  27  Fed.  212;  Ger- 
main v.  Wilgus.  14  C.  C.  A.  561,  29  U.  S. 
App.  564,  67  Fed.  600;  Campbell  Printing 
Press  &  Mfg.  Co.  v.  Duplex  Printing  Press 
Co.  86  Fed.  331 ;  1  Robinson,  Patents,  § 
43.  pp.  65,  66;  Curtis,  Patents,  1st  &  2d 
«d.  I  320.  3d  &  4th  ed.  I  406. 
«2  Ij.  ed. 


"Although  the  owner  of  a  patent  may  not, 
without  assent  on  his  part,  be  deprived  of 
his  monopoly,  he  may,  of  course,  so  conduct 
himself  as  to  be  no  longer  entitled  to  the 
aid  of  a  court  of  equity  in  maintaining  it." 

Edison  Electric  Light  Co.  v.  Mt.  Morris 
Electric  Light  Co.  57  Fed.  644. 

None  of  the  exceptional  grounds  for 
equity  jurisdiction  which  are  included  in 
the  statement  of  Justice  Matthews  in  Root 
V.  Lake  Shore  &  M.  S.  R.  Co.  105  U.  S. 
180,  26  L.  ed.  975,  are  present,  or  can  be 
claimed  to  be  present,  in  the  case  now  at 
bar;  and  therefore  that  jurisdiction  is  ab- 
sent unless  it  can  be  based  on  what  Jus- 
tice Matthews  defined  as  a  ''specific  right  to 
an  injunction  against  a  continuance  of  the 
infringement.*' 

Tbe  law  of  primary  patents  and  of  sec- 
ondary patents  has  been  developed  in  the 
United  States  in  numerous  cases  in  Federal 
courts  of  all  grades,  beginning  before  the 
Civil  War  and  continuing  down  to  the 
present  time.  The  history  of  the  subject 
can  be  traced  from  an  early  period  until 
now  in  the  following  Supreme  Court  cases: 

McCormick  v.  Talcott,  20  How.  405,  15 
L.  ed.  930;  Chicago  &  N.  W.  R.  Co.  v. 
Sayles,  97  U.  S.  556,  24  L.  ed.  1054;  Mor- 
ley  Sewing  Mach.  Co.  v.  Lancaster,  129  U. 
S.  273,  32  L.  ed.  719,  9  Sup.  Ct.  Rep.  299; 
Pope  Mfg.  Co.  V.  Gormully  &  J.  Mfg.  Co. 
144  U.  S.  242,  36  L.  od.  421,  12  Sup.  Ct. 
Rep.  637;  Sessions  v.  Romadka,  145  U.  S. 
46,  36  L.  ed.  615,  12  Sup.  Ct.  Rep.  799; 
Knapp  V.  Morss,  150  U.  S.  230,  37  L.  ed. 
1063,  14  Sup.  Ct.  Rep.  81 ;  Miller  v.  Eaglo 
Mfg.  Co.  161  U.  S.  204,  38  L.  ed.  120,  14 
Sup.  Ct.  Rep.  310;  DufT  v.  Sterling  Pump 
Co.  107  U.  S.  630,  27  L.  ed.  518,  2  Sup.  Ct. 
Rep.  487;  Boyd  v.  Janesville  Hay  Tool  Co. 
158  U.  S.  26*7,  30  L.  ed.  076,  15  Sup.  Ct. 
Rep.  837;  Dashiell  v.  Grosvenor,  162  U.  S. 
432,  40  L.  ed.  1020,  16  Sup.  Ct.  Rep.  805; 
Kokomo  Fence  Mach.  Co.  v.  Kitselman,  189 
U.  S.  8,  47  L.  ed.  680,  23  Sup.  Ct.  Rep.  521 ; 
Cimiotti  Unhairing  Co.  v.  American  Fur 
Ref.  Co.  198  U.  S.  399,  49  L.  ed.  1100,  25 
Sup.  Ct.  Rep.  697. 

Identity  of  function  is  not  enough  to  con- 
stitute equicalency  between  an  omitted  part 
and  a  substituted  part  of  an  otherwise  un- 
changed combination. 

Eames  v.  Godfrey,  1  Wall.  78,  17  L.  ed. 
547. 

If  the  difference  between  two  machines  is 
not  a  mere  difference  of  form,  if  there  is  a 
material  alteration  of  structure,  if  they 
are  substantially  different  combinations  of 
mechanism,  to  effect  the  same  purpose,  by 
means  which  are  really  not  the  same  in  sub- 
stance,— then  the  one  will  not  be  an  in- 
fringement of  the  other. 
Curtis,  Patents,  4th  ed.  (1873)   I  809. 

119S 


Supreme  Ck>UBT  of  the  Ukited  States. 


Oct.  TlEBM, 


The  "rotating  cylinder*'  of  the  Liddell 
patont  is  absent  from  the  defendant's  ma- 
chine not  only  in  name,  but  also  in  sub- 
stance; because  the  compound  conveyer  and 
the  carriers  of  the  defendant's  machine  do 
not  perform  the  same  function  as  that 
cylinder  in  substantially  the  same  way; 
and  because  one  thing,  to  be  equivalent  to 
another  in  the  eye  of  patent  law,  must  per- 
form the  same  function  as  tliat  other,  and 
must  perform  that  function  in  substantially 
the  same  way. 

Burr  V.  Duryeo.  1  Wall.  573,  17  L.  ed. 
058:  Werner  v!  King,  0«  X  .  S.  230,  24  L. 
ed.  (514;  Diyfoos  v.  Wiese,  124  V.  S.  37,  31 
L.  ed.  364,  8  Sup.  Ct.  Rep.  354;  Forncrook 
V.  Root,  127  U.  S.  181,  32  L.  ed.  09,  8  Sup. 
Ct.  Rep.  1247;  Sargent  v.  Burgess,  129  U. 
S.  19,  32  L.  ed.  604,  9  Sup.  Ct.  Rep.  220; 
Sickles  V.  Borden,  3  Blatchf.  535,  Fed.  Cas. 
No.  12.832;  Peard  v.  Johnson.  23  Fed.  509; 
Tonduer  v.  Chambers.  37  Fed.  337;  Pacific 
Cable  R.  Co.  v.  Butte  City  Street  R.  Co. 
68  Fed.  420;  Carter  Maeh.  Co.  v.  Hanes,  70 
Fed.  8(5.1:  Knglo  Sanitary  &  Cremation  Co. 
V.  FJwood,  73  Fed.  480;  Pittsburg  Meter  Co. 
V.  Pittsl.urg  Supply  Co.  48  C.  C.  A.  580,  109 
Fed.  644:  Farmers'  Mfg.  Co.  v.  Spruks  Mfg. 
Co.  ir  Fed.  509. 

Identity  of  means  and  of  operation  are 
necessary  to  constitutes  infringmcnt  of  a 
secondary  patent. 

Kokonio  Fence  Maeh.  Co.  v.  Kitselman, 
180  U.  S.  24,  47  L.  ed.  696,  23  Sup.  Ct.  Rep. 
521. 

Where  the  patent  does  not  embody  a  pri- 
mary invention,  but  only  an  improvement 
on  the  prior  art.  and  the  defendant's  ma- 
chines can  be  difTerrntiated,  the  charge  of 
infringement  is  not  sustained. 

Cimiotti  X'nhairing  Co.  v.  American  Fur 
Ref.  Co.  198  U.  S.  414,  49  L.  ed.  1107,  25 
Sup.  Ct.  Rep.  697. 

The  "hiatus"  between  the  patent  which 
was  narrowly  construed  in  each  of  two  very 
recent  leading  Supreme  Court  cases  on  this 
subject,  and  the  prior  art  which  occasioned 
that  narrow  construction,  was  much  wider 
than  the  "hiatus"  between  the  Liddell  pat- 
ent and  the  art  prior  thereto. 

Kokomo  Fence  Maeh.  Co.  v.  Kitselman, 
189  U.  S.  8,  47  L.  ed.  689,  23  Sup.  Ct.  Rep. 
521 ;  Cimiotti  Unhairing  C/O.  v.  American 
Fur  Ref.  Co.  198  U.  S.  399,  49  L.  ed.  1100. 
25  Sup.  Ct.  Rep.  697. 

The  law  of  primary  patents  and  second- 
ary patents  does  not  depend  on  any  special 
or  particular  narrowness  of  "hiatus"  between 
the  patent   in  suit  and   the  prior  art,   foi 
that  law  is   fully  applicable   wherever  the 
function  of  the  patent  in  suit  was  performed 
bj^  some  machine  in  the  prior  art,  however 
different  ihAt  patent  may  be  in  its  mecVi«.Ti* 
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ism   from   the  mechanism   of  the   prior-art 
machine. 

Walker,  Patents,  1st  ed.  %  359;  BuU 
Thermo-Electric  Regulator  Co.  v.  Jacobs 
Electric  Co.  36  Fed.  192;  Writing  Maeh.  Co. 
V.  Elliott  &  H.  Book-Typewriter  Co.  47  C 
C.  A.  536,  108  Fed.  629;  Western  Electrie 
Co.  V.  Robertson,  73  C.  C.  A.  587,  142  Fed. 
476;  Dashiell  v.  Grosvenor,  supra. 

Messrs.  Francis  T.  Chambers  and  Sam- 
uel R.  Betts  argued  the  cause,  and,  with 
Messrs.  James  J.  Cosgrove  and  Betts,  Shef- 
field, k  Betts,  filed  a  brief  for  respondent: 

Under  the  principles  of  law  and  equity 
which  must  govern  the  right  to  injunctions 
restraining  the  infringement  of  patents  for 
inventions,  the  court  committed  no  error  in 
entertaining  the  jurisdiction,  even  though 
there  had  been  no  commercial  use  of  the 
invention. 

Grant  v.  Raymond,  6  Pet.  218.  243,  8  L. 
ed.  376,  383;  Wilson  v.  Rousseau,  4  How. 
640-674,  11  L.  ed.  1141-1153;  Bloomer  v. 
McQuewan,  14  How.  539,  14  L.  ed.  532; 
Seymour  v.  Osborne,  11  Wall.  616,  633,  20 
L.  ed.  33,  35;  Cammeyer  v.  Newton,  94  U. 
S.  220,  24  L.  ed.  72;  Patterson  v.  Kentucky, 
97  U.  S.  501,  24  L.  ed.  1115;  Densmore  v. 
Scofield,  102  U.  S.  375,  26  L.  ed.  214;  Unit- 
ed States  V.  American  Bell  Teleph.  Co.  167 
U.  S.  249,  42  L.  ed.  157,  17  Sup.  Ct.  Rep. 
809;  Connolly  v.  Union  Sewer  Co.  184  U. 
S.  540,  546,  46  L.  ed.  679,  684,  22  Sup.  Ct 
Rep.  431 ;  E.  Bement  &  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  90,  46  L.  ed.  1058, 
1068.  22  Sup.  Ct.  Rep.  747;  Good  v.  Daland, 
121  X.  Y.  8,  24  N.  E.  15;  Edison  Electric 
Light  Co.  V.  Mt.  Morris  Electric  Light  Co. 
57  Fed.  644;  Hea  ton-Peninsular  Button 
Fastener  Co.  v.  Eureka  Specialty  Co.  35  L 
R.A.  728,  25  C.  C.  A.  267,  47  U.  S.  App.  14«, 
77  Fed.  294;  Crown  Cork  &  Seal  Co.  t. 
Aluminum  Stopper  Co.  48  C.  C.  A.  72,  108 
Fed.  868;  Fuller  v.  Berger,  65  L.R.A.  381, 
56  C.  C.  A.  588.  120  Fed.  277 ;  Lamson  Con- 
sol.  Store  Service  Co.  v.  Hillman,  59  C.  C. 
A.  510,  123  Fed.  422;  Victor  Talking  Maeh. 
Co.  V.  The  Fair,  61  C.  C.  A.  58,  123  F«J. 
425;  United  States  Consol.  Seeded  Raisin 
Co.  V.  Griffin  &  S.  Co.  61  C.  C.  A.  334,  12« 
Fed.  368 ;  Rupp  &  W.  Co.  v.  Elliott,  65  C 
C.  A.  544,  131  Fed.  730;  Munroe  v.  Rail- 
way Appliance  Co.  145  Fed.  648;  O.  H. 
Jewell  Filter  Co.  v.  Jackson,  72  C.  C.  A. 
304,  140  Fed.  343;  United  States  Fastener 
Co.  V.  Bradley,  79  C.  C.  A.  180,  149  Fed. 
222;  Rubber  Tire  Wheel  Co.  v.  Milwaukee 
Rubber  Works  Co.  83  C.  C.  A.  336,  154  Fed. 
361 ;  Indiana  Mfg.  Co.  v.  J.  I.  Case  Thresh- 
ing Maeh.  Co.  83  C.  C.  A.  343,  154  Fed.  365; 
Carr  v.  Rice,  1  Fisher,  Pat.  Cas.  200,  Fed. 
Cas.  No.  2,440;  Wintermute  v.  Redington, 
I    Fisher,    Pat.    Gas.    243,    Fed.    Cas.   No. 
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]  7,S9G ;  Ransom  v.  Kew  York,  1  Fisher,  Pat. 
iiiA.  256,  Fed.  Cas.  No.  11,673;  Pitts  v. 
\ temple,  2  Fisher,  Pat.  Cas.  15,  Fed.  Cas. 
Ko.  11,194;  Whitney  v.  Emnictt,  1  Baldw. 
304,  Fed.  Cas.  No.  17,686;  Broadnax  v.  Cen- 
tral Stock  Yard  &  Transit  Co.  6  Bann.  & 
Ard.  609,  4  Fed.  216;  Re  Brosnahan,  4  Mc- 
Crary,  1,  18  Fed.  62;  Consolidated  Roller- 
Mill  Co.  V.  Coombs,  39  Fed.  803;  Wirt  v. 
Hicks,  46  Fed.  71 ;  Campbell  Printing-Press 
&  Mfg.  Co.  V.  Manhattan  R.  Co.  49  Fed.  930 ; 
Masseth  v.  Reiber,  69  Fed.  614;  Bonsack 
Mach.  Co.  V.  Smith,  70  Fed.  383;  Columbia 
Wire  Co.  v.  Freeman  Wire  Co.  71  FeJ.  306; 
Wyckoff  V.  Wagner  Typewriter  Co.  88  Fed. 
515;  White  v.  Peerless  Rubber  Mfg.  Co.  Ill 
Fed.  190;  Brodrick  Copygraph  Co.  v.  May- 
hew,  131  Fed.  92;  National  Autumotic 
Weighing  Mach.  Co.  v.  Daab,  136  Fed.  895; 
Hoe  V.  Miehle  Printing  Press  &,  Mfg.  Co. 
141  Fed.  115;  Hartman  v.  John  D.  Park  & 
Sons  Co.  145  Fed.  358;  1  Robinson,  Patents, 
US  20,  25,  30;  W^alker,  Patents,  4th  ed.  §§ 
161,  152,  154. 

The  writ  of  injunction  is  the  only  efTicient 
means  of  giving  complete  effect  to  the  pat- 
ent statutes,  and  of  protecting  the  uncon- 
ditional right  granted  to  the  patentee,  to 
exclude  others  from  using  his  invention. 
And  the  basis  of  the  jurisdiction  of  equity 
to  grant  an  injunction  restraining  a  con- 
tinuing infringement  of  the  patent  is  the 
evident  inadequacy  of  the  remedy  at  law. 

Suffolk  Mfg.  Co.  V.  Hayden,  3  Wall.  315, 
18  L.  ed.  76;  Agawam  Woolen  Co.  v.  Jor- 
dan, 7  Wall.  503,  19  L.  ed.  178;  Bennet  v. 
Fowler,  8  Wall.  448,  19  L.  ed.  432;  Root 
V.  I^ke  Shore  &  M.  S.  R.  Co.  105  U.  S. 
189,  205,  26  L.  ed.  975,  981;  Birdsell  v. 
Shaliol,  112  U.  S.  485,  28  L.  ed.  768,  5 
Sup.  Ct.  Rep.  244;  Clark  v.  Wooster,  110 
U.  8.  325,  30  L.  ed.  392,  7  Sup.  Ct.  Rep. 
217;  Motte  v.  Bennett,  2  Fisher,  Pat.  Cas. 
645,  Fed.  Cas.  No.  9,884;  Brooks  v.  Miller, 
28  Fed.  615;  AUington  &  C.  Mfg.  Co.  v. 
Booth,  24  C.  C.  A.  378,  45  U.  S.  App.  627, 
78  Fed.  879;  Steams-Roger  Mfg.  Co.  v. 
Brown,  52  C.  C.  A.  559,  114  Fed.  945; 
Fuller  V.  Berger,  65  L.R.A.  381,  56  C.  C.  A. 
688,  120  Fed.  274;  Curtis,  Patents,  $  314; 
Robinson,  Patents,  $  1168;  Walker,  Patents, 
f  685;  Livingston  v.  Van  Ingen,  9  Johns. 
507;  Sullivan  v.  Redfield,  1  Paine,  441,  Fed. 
Cas.  No.  13,597. 

The  court  will  not  attribute  the  charac- 
ter of  wrongful  or  unreasonable  use  to  mere 
nonuse  of  a  patent. 

Strait  V.  National  Harrow  Coi  51  Fed. 
819;  Brown  Saddle  Co.  v.  Troxcl,  98  Fed. 
620;  National  Folding-Box  &  Paper  Co.  v. 
Robertson,  99  Fed.  988;  American  Soda- 
Fountain  Co.  v.  Green,  69  Fed.  333;  Edison 
Electric  Light  Co.  v.  Saii-yer-Man  Electric 
Co.  3  C.  C.  A.  605,  11  U.  S.  App.  712,  63  Fed. 
52  li.  ed. 


598;  Bonsnck  Mach.  Co.  v.  Smith,  70  Fed. 
•J86;  Rubber  Tire  Wheel  Co.  v.  Milwaukee 
Rubber  Works  Co.  142  Fed.  536;  Fuller  v. 
Berger,  65  L.R.A.  381,  56  C.  C.  A.  588,  120 
Fed.  ?.7d;  United  States  v.  American  Bell 
Teleph.  Co.;  E.  Bement  &  Sons  v.  National 
Harrow  Co.;  Good  v.  Daland;  Indiana  Mfg. 
Co.  v.  J.  I.  Case  Threshing  Mach.  Co.;  and 
Heaton-Peninsnlar  Button-Fastener  Co.  v. 
Eureka  Specialty  Co., — supra;  Walker,  Pat- 
ents, §  154. 

A  patent  can  c-ort.iinly  be  very  broad  in 
•Jicope,  and  broad  rnougli  to  cover  very  broad 
difTorcncea  of  details  in  mechanism,  under 
the  doctrine  of  equivalency,  without  re- 
quiring that  it  shall  occupy  the  position  held 
by  so  few  patents,  of  being  of  a  strictly 
•'primary"  or  "pioneer"  cliarncter. 

2  Robinson,  Patents,  S  526,  p.  141;  Ron- 
wick  V.  Pond,  10  Blntchf.  39,  Fed.  Cas.  Xo. 
11.702:  Brush  Electric  Co.  v.  Ft.  Wayne 
Kloctric  Lijiht  Co.  40  Fed.  833 ;  Brush  Elec- 
tric Co.  V.  Western  Electric  Light  &  P.  Co. 
43  Fed.  537 ;  Brush  Electric  Co.  v.  Ehctric 
Improv.  Co.  52  Fed.  975. 

Discussion,  from  a  legal  standpoint,  of  the 
subject  of  infringement  of  letters  patent  for 
inventions,  we  believe,  has  been  exhausted 
in  the  opinions  of  this  court,  in  the  follow- 
ing cases : 

Winans  v.  Denmead,  15  How.  3.30.  14  L. 
ed.  717;  Morey  v.  Lock  wood,  8  Wall.  '2:iO, 
19  L.  ed.  339;  Mason  v.  Graham,  23  .ill. 
261,  23  L.  ed.  86;  Ives  v.  Hamilton.  !)*i  U. 
S.  426,  23  L.  ed.  494;  Union  Paiier-Bag 
Mach.  Co.  v.  Murphy,  97  U.  S.  120,  24  L.  ed. 
935;  Elizabeth  v.  American  Nicholson  Pav, 
Co.  97  U.  S.  137,  24  L.  ed.  1005;  Tilghman 
V.  Proctor,  102  U.  S.  707,  26  L.  ed.  279; 
dough  V.  Cilbert  &  B.  "Ifg.  Co.  106  U.  S. 
166,  178,  27  L.  ed.  134,  1.38,  1  Sup.  Ct 
Rep.  188;  Morley  Sewing  Mach.  Co.  v.  Lan- 
caster, 129  U.  s!  273,  32  L.  ed.  719,  9  Sup. 
Ct.  Rep.  299;  Western  Electric  Co.  v.  La 
Rue,  1.^9  U.  S.  601.  606,  35  L.  ed.  294,  296, 
11  Sup.  Ct.  Rep.  670;  Hoyt  v.  Home,  145 
U.  S.  302,  36  L.  ed.  713,  12  Sup.  Ct.  Rep. 
922;  Kokomo  Fence  Mach.  Co.  v.  Kitsel- 
man,  189  U.  S.  8,  47  L.  ed.  689,  23  Sup.  Ct. 
521;  Cimiotti  Unhairing  Co.  v.  American 
Fur  Ref.  Co.  198  U.  S.  399,  49  L.  ed.  1100, 
25  Sup.  Ct.  Rep.  697;  Computing  Scale  Co. 
v.  Automatic  Scale  Co.  204  U.  S.  609,  51 
L.  ed.  645,  27  Sup.  Ct.  Rep.  307. 

And  in  the  opinions  of  the  circuit  court 
of  appeals  in — 

Reece  Button-Hole  Mach.  Co.  v.  Globe 
Button-Hole  Mach.  Co.  10  C.  C.  A.  194,  21 
U.  S.  App.  244,  61  Fed.  958;  Devlin  ▼.' 
Paynter,  12  C.  C.  A.  188,  28  U.  S.  App. 
115,  64  Fed.  398;  Crown  Cork  &  Seal  Co. 
v.  Aluminum  Stopper  Co.  48  C.  C.  A.  72j 
106  Fed.  845 ;  McCormick  Harvesting  MacK-* 
Co.  V.  C.  Aultman  k  Co,  16  G.  C«  K.  *tv^i 
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37  U.  S.  App.  2J»9,  09  Fed.  387 ;  Bundy  .Mfg. 
Co.  ^ .  Drtmit  Time  Register  Co.  36  C.  C. 
A.  37.5,  94  Fed.  524 ;  Kinloch  Teleph.  Co.  v. 
Western  Electric  Co.  51  C.  C.  A.  362,  113 
Fed.  663. 

See  also  the  two  well-known  text-books 
on  the  law  of  patents. 

1  Robinson,  Patents,  1890,  p.  350;  Walk- 
er,  Patents,  4th  ed.   pp.   308,   309,   312. 

£ven  though  the  invention  of  a  complain- 
ant's patent  is  not  of  a  pioneer  or  primary 
character,  and  notwithstanding  defendant's 
moans  and  mode  of  operation  are  different 
and  even  patented,  yet  there  may  be  in- 
frin|»emcnt. 

Mason  v.  Graham,  23  Wall.  261,  23  L. 
h1.  86;  Ives  v.  Hamilton,  92  l'.  S.  426.  23 
L.  ed.  494;  Union  PajuT-Bag  Mach.  Co.  v. 
Murphy  and  Elizabetii  v.  American  Nichol- 
son Pav.  Co.  supra;  Clough  v.  GilU'rt  &.  B. 
Mfg.  Co.  106  V.  S.  166,  167,  27  L.  ed.  134, 
135,  1  Sup.  Ct.  Rep.  188;  Western  Elec- 
tric Co.  V.  La  Rue  and  Iloyt  v.  Home, 
supra. 

Mr.  Justice  McKciiiia  delivered  the  opin- 
ion of  the  court: 

The  defonfo  of  want  of  invention  in  the 
Liddell  machine  is  not  urged  here,  because 
it  is  said  thut  the  decision  of  that  question 
depends  upon  mcchnnical  comparisons,  too 
numerous  and  complicated  to  \ye  convenient- 
ly made  l>y  a  bench  of  jinlgcs,  and  because, 
though  tiie  Liddell  patent  approaches  closely 
the  prior  art,  it  *'porhaps  covers  a  margin  of 
difTerentiation  suHiriont,  though  barely  suf- 
ficient, to  constitute  invention." 

The  two  questions,  therefore,  which  re- 
main for  decision,  are  the  jurisdiction  of  the 
court  and  the  question  of  infringement. 
We  will  consider  the  latter  question  first. 
It  d(jes  not  depend,  counsel  for  the  Conti- 
nental Company  says,  ''upon  any  issue  of 
fact,  but  does  depend,  as  questions  of  in- 
fringement'' sometimes  do,  upon  a  "point  of 
law."  This  point  of  law,  it  is  further  said, 
has  been  formulated  in  a  decision  of  this 
court  as  follows:  "Where  the  patent  does 
not  embody  a  primary  invention,  but  only 
an  improvement  on  the  prior  art,  and  de- 
fendant's machines  can  be  differentiated, 
[4 1 4] the  charge  of  infringement  is  *not  sustained." 
Counsel  for  respondent  do  not  contend  that 
the  Liddell  invention  is  primary  within  tlie 
definition  given  of  that  term  by  petitioner. 
Their  concession  is  that  it  is  "not  basic,  in 
the  sense  of  covering  the  first  machine  ever 
produced  to  make  self-opening  square  bags 
by  machinery."  They  do  contend,  however, 
that  it  is  one  of  high  rank,  and,  if  it  be 
given  a  "fair  construction  and  scope,  no  mat- 
ter whether  we  call  it  basic,  primary,  or 
broad,  or  even  merely  entitled  to  be  con 
•trued  as  covering  obvious  mechanical  equiv- 
16 


alents,  the  question  of  infringement  of  the 
claims  in  suit  by  petitioner's  machine  be- 
comes mechanically,  and  from  a  patent-law 
standpoint,  a  simple  one,  in  spite  of  slight 
differences  of  operation,  and  of  reversal  of 
some  of  the  moving  parts."  The  lower 
courts  did  not  designate  the  invention  as 
either  primary  or  secondary.  They  did, 
however,  as  we  shall  presently  see,  decide 
that  it  was  one  of  high  rank  and  entitled  to 
a  broad  range  of  equivalents.  It  becomes 
necessary,  therefore,  to  consider  the  point 
of  law  upon  which  petitioner  contends  the 
question  of  infringement  depends. 

The  citation  is  from  Cimiotti  Unhairing 
Co.  v.  American  Fur  Ref.  Co.  198  l\  S. 
399.  49  L.  ed.  1100,  25  Sup.  Ct.  Rep.  697, 
and  Kokomo  Fence  Mach.  Co.  v.  Kitselman, 
189  r.  S.  8,  47  L.  ed.  689  23  Sup.  Ct.  Rep. 
521,  was  adduced  to  sustain  the  propo<iition. 
But  the  whole  opinicm  must  be  considered, 
and  it  will  be  seen  from  the  language  which 
we  shall  presently  quote  that  it  was  not  in- 
tended to  say  that  the  doctrine  of  equiva- 
lents applied  only  to  primary  patents. 

We  do  not  think  it  is  necessary  to  follow 
counsel  for  i)etitioner  in  his  review  of  other 
cases  which,  he  urges,  sustain  his  conten- 
tion. The  right  view  is  expressed  in  Miller 
V.  Eagle  Mfg.  Co.  151  U.  S.  186,  207.  38  L. 
ed.  121,  130,  14  Sup.  Ct.  Rep.  310.  as  fol 
lows:  "The  range  of  equivalents  depenils 
upon  the  extent  and  nature  of  the  invention. 
If  the  invention  is  broad  or  primary  in  its 
character,  the  range  of  etjuivalents  will  l»e 
correiii)ondingly  broad,  under  the  liberal  con- 
struction which  the  courts  give  to  such  in- 
ventions." And  this  was  what  was  decided 
in  Kokomo  Fence  Mach.  Co.  v.  Kitselman. 
Cimiotti  Unhairing  Co.  v.  *  American  Fur[4l*l 
Ref.  Co.,  and  Computing  Scale  Co.  v.  Auto- 
matic Scale  Co.  204  U.  S.  609,  51  L.  ed. 
645,  27  Sup.  Ct.  Rep.  307.  It  is  from  the 
second  of  those  cases,  as  we  have  seen,  that 
the  citation  is  made  which  petitioner  con- 
tends the  point  of  law  upon  which  infringe- 
ment depends  is  formulated ;  but  it  was  said 
in  that  case:  "It  is  well  settled  that  a 
greater  degree  of  liberality  and  a  wider 
range  of  equivalents  are  permitted  where 
the  patent  is  of  a  pioneer  character  than 
when  the  invention  is  simply  an  improve- 
ment, maybe  the  last  and  successful  step, 
in  the  art  theretofore  partially  developed  by 
other  inventors  in  the  same  field." 

It  is  manifest,  therefore,  that  it  was  not 
meant  to  decide  that  only  pioneer  patents 
are  entitled  to  invoke  the  doctrine  of  equiv- 
alents, but  that  it  was  decided  that  the 
range  of  equivalents  depends  upon  and  va- 
ries with  the  degree  of  invention.  See  Ives 
v.  Hamilton,  92  U.  S.  426,  23  L.  ed.  494; 
Hoyt  V.  Home,  145  U.  S.  302.  36  L.  ed.  713. 
12  Sup.  Ct.  Rep.  922;  Deering  v.  Winona 
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Harvester  Works,  155  U.  S.  286,  39  L.  ed. 
163,  15  Sup.  Ct  Rep.  118;  Walker,  Patents, 
§  302;  Robinson,  Patents,  §  258. 

We  start,  then,  with  the  proposition  that 
the  Eastern  Company  may  invoke  for  the 
Liddell  patent  the  doctrine  of  equivalents; 
but,  without  deciding  now  how  broadly,  we 
proceed  to  the  consideration  of  the  question 
of  infrinn^rment.  Invention  is  conceded  to 
the  Liddell  machine,  as  we  have  seen,  by 
tlic  Continental  Company.  The  concession, 
however,  is  qualiHed  by  the  assertion  that 
it  covers  only  a  **marp;in  of  differentiation" 
from  the  prior  art.  The  circuit  court  and 
the  circuit  court  of  appeals  had  a  higher  es- 
timate of  it.  'The  circuit  court  said  that 
the  nature  of  its  invention  was  '^clear 
.  .  .  [was]  disconnected  from  what  pre- 
cedes it  by  such  a  hiatus  that,  if  the  claims 
are  as  extensive  as  the  invention,  there  is  no 
difficulty  so  far  as  concerns  the  application 
to  the  case  of  the  rules  with  reference  to 
equivalents."  And  answering?  the  conten- 
tion that  it  was  the  twentieth  in  the  line 
of  patents  in  its  branch  of  the  arts,  and 
that  it  should  be  limited  to  the  details  de- 
scribed in  its  specificatiuns.  it  was  said  that 
I6]there  was  "such  *a  hiatus  between  them  and 
what  appears  on  the  face  of  the  Liddell 
patent  that  they  have  no  effect  either  in 
narrowing  or  broadening  the  alleged  Liddell 
invention.'*  The  circuit  court  of  appeals  af- 
firmed the  decree  of  the  circuit  court.  It 
was  leH^^  circumstantial  than  the  circuit 
court  in  describing  the  invention.  It  said, 
however,  after  stating  the  claims,  that  their 
breadth  "would  imperil  the  patent,  were  the 
real  invention  less  broad;  but  the  defend- 
ant [the  Continental  Company]  has  not 
pointed  out.  and  we  have  been  unable  to 
find,  any  operative  combination  of  a  rotary 
cylinder  and  a  forming  plate  oscillating 
thereon  earlier  than  the  patent  in  suit.  If, 
therefore,  the  patent  is  valid,  it  has  a  wide 
scope,  and  the  mechanical  arrangement  used 
by  the  defendant  is  fairly  within  its  terms." 
The  lower  courts,  therefore,  found  that  the 
invention  was  a  broad  one,  and  that  the 
machine  used  by  the  Continental  Company 
was  an  infringement.  And  these  were  ques- 
tions of  fact  upon  which,  both  of  the  courts 
concurring,  their  findings  will  not  be  dis- 
turbed, unless  clearly  wrong.  Deslions  v. 
La  Compagnie  G^n^rale  Transatlantique, 
210  U.  S.  95,  ante,  973,  38  Sup.  Ct.  Rep. 
€64.  To  de{;ide  the  question  of  invention 
an  examination  of  the  prior  art  was  nec- 
essary, and  a  consideration  of  what  step 
in  advance  of  that  art,  if  any,  the  Liddell 
patent  was.  To  decide  the  question  of  in- 
fringement a  comparison  of  the  Liddell 
machine  with  the  machine  used  by  the  Con- 
tinental Company  was  necessary  and  a  de- 
termination of  their  similarity  or  difference. 
52  L.  ed. 


What  was  involved  in  these  inquiries  of 
fact  and  the  conclusions  from  them  is  indi- 
cated by  a  record  of  many  hundred  pages  of 
expert  testimony  and  exhibits. 

We  shall  proceed,  then,  to  consider  upon 
what  grounds  the  circuit  court  and  circuit 
court  of  appeals  proceeded,  and  their  suf- 
ficiency to  sustain  the  judgments  rendered 
within  the  rule  announced. 

The  bill  alleges  the  infringement  of  claims 
1,  2,  and  7.  The  courts  below  selected  claim 
1  for  consideration,  as  determinative  of  the 
questions  arising,  as  well  on  the  other  two 
claims  as  on  it.  In  this,  counsel  for  the 
Continental  Company  acquiesced.  "Claim  1[417] 
is  as  follows:  "In  a  paper  bag  machine,  the 
combination  of  a  rotating  cylinder  provided 
with  one  or  more  pairs  of  side-folding  fin- 
gers adapted  to  be  moved  toward  or  from 
each  other,  a  forming  plate  also  provided 
with  side-forming  fingers  adapted  to  be 
moved  toward  or  from  each  other,  means 
for  operating  said  fingers  at  definite  times 
during  the  formative  action  upon  the  bag 
tube,  operating  means  for  the  forming  plate 
adapted  to  cause  the  said  plate  to  oscillate 
about  its  rear  edge  upon  the  surface  of  the 
cylinder  during  the  rotary  movement  of  said 
cylinder,  the  whole  operating  for  the  pur- 
pose of  opening  and  forming  the  bottom  of 
the  bag  tube,  and  means  to  move  the  bag 
tube  with  the  cylinder."+ 

"The  pith  of  .  .  .  [the]  invention," 
the  circuit  court  said,  "is  the  combination 
of  a  rotating  cvlinder  with  means  for  oper- 


j2.  In  a  paper  bag  machine,  the  combina- 
tion of  the  rotating  cylinder  provided  with 
one  or  more  pairs  of  side-folding  fingers 
adapted  to  be  moved  toward  or  from  each 
other,  a  forming  plate  also  provided  with 
side-forming  fingers  adapted  to  be  moved  to- 
ward or  from  each  other,  means  for  operat- 
ing said  fingers  at  definite  times  during  the 
formative  action  upon  the  bag  tube,  operat- 
ing means  for  the  forming  plate  adapted  to 
cause  the  said  plate  to  oscillate  about  its 
rear  edge  upon  the  surface  of  the  cylinder 
during  the  rotary  movement  of  said  cylinder 
for  the  purpose  "of  opening  and  forming  the 
bottom  of  the  bag  tube,  a  finger  moving 
with  the  forming  plate  for  receiving  the  up- 
per sheet  of  the  tube  and  lifting  it  during 
the  formative  action,  power  devices  for  re- 
turning the  forming  plate  to  its  original 
position  to  receive  a  new  bag  tube,  and 
means  to  move  the  bag  tube  with  the  cylin- 
der. 

7.  In  a  paper  bag  machine,  the  combination 
of  the  rotating  cylinder  with  the  bag  tube 
provided  with  one  or  more  pairs  of  folding 
fingers  adapted  to  be  moved  toward  or  from 
each  other,  a  forming  plate  also  provided 
with  forming  fingers  adapted  to  be  moved 
toward  or  from  each  other,  means  for  oper- 
ating said  fingers  at  definite  times  during 
the  formative  action  upon  the  bag  tube,  op- 
erating means  for  the  forming  plate  adapted 
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•ting  the  forii'.ing  plat«  in  connection  ther«  modei   of    appltcatfon.     An    inventor    mmt 

witli,  limited,  however,  to  mesna  which  cAust  deacribr   what  lie  conceives   to  be   the  bert 

the  plate  to  oscillate  about  its  rear  edge."  mode,    but    he    ia    not    conRned    to    thaL 

The  court  exprenxed   the  opinion   that   the  If    thii    nere    not    so    most  patents  would 

invention  pxtendod  to  every  means  hy  which  be     of    little     worth.     "The     principle     o( 

(418]that  result  could  be  atUined,  'and  rejectee  ihe  invention  is  a  unit,  and  invnriaMe;  ibe 

the  contention  of  the  Continental  Company.  *modes  of  its  embodiment  in  the  concrete  in-I41l 
that  the  invention  was  no  broader  than  th«  vention  may  be  numerous  and  in  appearance 
details  deacribed  in  the  apeciflcation.  Tht  very  difTerent  from  each  other."  2  Robin- 
court  said  that  it  was  unable  to  are  upor  jon.  Patents,  f  485.  The  in\-ention.  ol 
what  the  proposition  could  be  based.  And  course,  must  be  described  and  the  mode  of 
further  said  that  there  was  nothing  in  tht  puttinc  it  to  practical  use,  but  the  claim* 
prior  art  which  either  broadened  or  nar-  measure  the  invention.  Thev  mav  be  ei- 
rowed  tlie  Liddell  invention.  "If  any  ol  ,,i„inpd  and  illustrated  by  the  de^riptioa. 
.  .  .  [the  nineteen  patenU  which  had  beer  j^^^  ^,„„^j  1,^  enlarged  by  it.  Yale  Lock 
put  in  evidence]"  the  court  added,  "pointed  Co.  v.  Greenleaf,  117  U.  S.  654,  89  L.  ed. 
out  any  form  of  combininfc  the  formins  nsj,  o  Sup.  Ct.  Rep.  846.  Snow  v.  I^ke 
plate  with  a  rotating  cylinder,  they  would,  gliore  *  M.  S.  R.  Co.  121  U.  S.  017  30  U 
of  course,  narrow  what  LiddcU  could  claim ;  ^j  ,004,  7  Sup.  Ct  Hep  13«  is  a  case 
but  tlipy  have  nothing  of  that  kind."  And,  „.i,pre  »  claim  was  limited  by  a  descriptiOB 
speakinji  of  the  claims  and  their  limitation  „(  j,,^  ^^^j^  ,^itj,  „(^,^„„  t^  drawingi. 
by  tlie  dcsmplion,  it  was  said:  -NothinB  ^|,^  ^„^j  j„  rejecting  the  contention  that 
m  the  manner  in  winch  the  claims  are  ex-  j,^^,  dpg„iptio„  ^f  tl^  particular  device  was 

pipssed  adopts  as  an  e  enient  the  detailed  ,     l.  t  1  -,  1  .-       -1 

\        .   ..       '  -      ,    .      .,  -o     ..  to  l>e  taken  as  a  mere   recommemlation  of 

description    contained    in    the   specincation.  ..  .     .        ,  ,,  <  .  >.  i 

S.  f.r  ..  II,.  dnall.  ot  t\M  d«KripUon  .re  "»  I?'™   .'  "'"?k  ."'"1\''  """ 

■o.c„,„l,  tl»,  co™  »lll,i»  th>  ordln.rv  '"'P'-'-f  ";  """-■'  'I'  I"'."  '<  '"■  "■; 

rui,  or  11,.  |.,.'i„.i,i.  m.thod."  ;>"""■  "'"I '  «■"  •;■"  ™ """»  "■  "• ""«?! 

W.  Ihink  i.  J.  .l,.r  tl..t  the  »url  con-  •»  '"'"'""  '.»"  "«  P"«M~  <»nU.,.pl.lrf 

.id.riJ  tl..l  Uddill  unnKt  to  tompi;  »itl.  "J'  "ll"""!"'.  tor  Ih,  .rrmni^mml  ol  tk 

I  488B  of  tlie  Kevise.1  StatutM  ( U.  S.  Comp  P"^   P'   *"   device.     ITierein   the  de^cnp- 

Stot.   1901,  p.  3383).t     In  other  words,  he  I'on   is  distintrmshed   (loin   the   deseriptioa 

lli.J.,l..,en,,li.oofhl.i,.v,nli.o..xpl.lned  '"    "-    ' "'-"     '  "■-'    - 

ita   principle,  and   the  best   mode  in  whicn 

he   ■■contemplated   applying  that   principle"  -,,,.,,,.         ^  ,, 

and   did   not   intend   to   give   up   all   other  ."ustrn  ed  by  him.    He  was  expl, 

ing  that.  In  place  of  the  device  1...  ,..,...,..» 

to  cause  the  said  plate  to  oscillate  about  its  ling  the  movement  of  the  torininf!  plate  rel- 

rear  eil^'c  upon  the  surface  of  the  cylinder  atively  to  the  cylinder,  that  the  plate  mi<;ht 

during   the   rotary   movements   of  said   cyl  -be  moved  or  operated  by  any  other  suit*- 

inder  lor  the  purpose  of  nprninf;  and  form-  ],|^   means  " 

ing  the   bottom   of   the  Ug  lube    and   eon         ^his  court  said  in  Cimiotti  I'nhairing  Ce. 

"^A''^^t::,:Zg%inZ"U';^.  r.:  v.  Ameri.*n  Fur  Ref.  Co.  supra,     ".n  mak- 

ing  plate.  '"8  ■"■  c'a""  '"^  inventor  is  at  liberty  to 

choose    his   own    form   of   exprr^HJon;    and 

tRec,   488S.  Before  any   inventor   or   dia  while  the  courts  may  construe  the  same  is 

Toverer  shall  receive  a  patent  tor  his  inven-  view  of  the  specifications  and   the  state  of 

tion  or  discovery,  he  shall  make  application  the  art,  they  may  not  add  to  or  detract  frwa 

therefor,  in  wriljnc.  to  the  rommi!^ioncr  of  (he   claim,"      See   also   Howe   Mach.   Co.  ». 

Patents,  and  shall  Hie  in  the  Patent  Office  a  y,tio„,  k^^i,  Co.  134  U.  S.  388.  394.  M 

ma.m?rand"pV^","  ^Ima'krnT'tlon^^^^^  ^  ^-  ^"'  ^"'  ^^  ^"P"  ""  ^^  """ 
compounding,   and    using    it,  'in    such    full"        The  discussion  thus  far  bring*  us  to  two 

clear,  concise,  and  enact  terms  as  to  enable  propositions:      That   infringement     is    not 

any  person  skilled  in  the  art  or  science  to  averted  merely  because  the  machine  allr^ 

which   it   appertains,  or   with    which   it   is  to  infringe  may  be  differentiated   from  tb« 

most  nearly  connected,  to  make,  construct,  patented   machine,   even   though   the   invea- 

compound,  and  use  the  same;  and.  in  eaa^  [jg„  embodied  in  the  latter  be  not  primary; 

of  a  machine    he  shall  explain  the  principle  ^^^    ,^„j    ^^^^^  ^y^^  description   does  not 

thereof,  and  the  best  mode  in  which  he  has ..       ,  .  -.  .  ,   ., 

oontcmplated  applying  that  principle,  so  a.,  "^"""'■■'y  '>""*  *»>*  ■='""«•     "  «  probably 

to  distiiifiuish  it  from  other  inventions;  and  Eot  contended  "abstractly  by  the  Continen  [4»J 

he   shall    particularly    point   out    and    dis-  tal   Company  that  the  deaeription   nteaw- 

tinctly  claim  the  part,  improvement,  or  com  rilY  limits  the  claims,  but  only  in  the  ewe 

binalion  which  he  claims  as  his  invention  or  ,t"har.  a.   following   from   tb.   flrat   prop- 
discovery.    Ihe  speciflcation  and  claim  shall        ...         ....  _     ...        ,  .J     , 

be  .ign,il  bv  the  inventor  and  atUsted  by  «'"""i   ""'  "■  "   "oMing  from   th-  al- 

two  tvitnesses  (eged   narrow   character   of   the   Liddell  ia- 

1*  11*  D.  S. 


the    Liddell     patent.     Liddell    was    < 
it   in   the   declaration  that   there  mi;;ht 
,lternatives  for  the  device  described  and 


1907 


CORTXNKZrTAL    PAPEE    BJlO    CO.    ▼.    EASTERN    PaPEB   BaO    Co. 


420-422 


vention.  A  few  words  more  may  be  tiecoj*^ 
sary  to  develop  fully  the  contention.  Toun- 
sel  separates  the  claims  of  the  Liddell  ma- 
chine into  divisions,  and  says  that  the 
fourth  division  of  the  claimed  mechaninm 
in  each  of  the  three  claims  alle<jed  to  he  in- 
fringed is  in  exactly  the  iuime  words,  which 
words  are:  "'Operating  means  for  the 
fnrminfj  plate,  adapted  to  canse  the  said 
plate  to  oscillato  about  its  rear  cdpre  upon 
the  surfiif^p  of  the  cylinder  during  the  rotarv 
movcnwnt  of  said  cylinder.'  "  And  it  is  ar- 
Sfued  that  neither  claim  desiirnates  "operat- 
inir  means."  either  bv  names  or  bv  reference 
letter-*  or  numerals,  and  reennrse  musl 
therefore  be  had  to  the  descriptix ;»  y)art  of 
the  specification  to  aiseertain  what  "ouerat- 
in?  mean.'*'  nnt  meant,  antl  then  eonslnie 
the  claim  as  ealliii;r  ff>r  those  "opera tint; 
lueans'  or  their  ecpiivalents.  The  other 
way,  it  is  said,  is  to  i;rnore  the  descriptive 
part  of  the  .s|H'c?Heation  ''and  to  construe 
the  claim  as  Immu-.'  satisfied  bv  anv  'oiierat- 
i?ipr  means'  which  can  ywrform  tin*  particular 
fiiiieti*  II  <!^si!teM««  d  in  the  claim.'*  I'nder 
th:'  S''Co!i(l  niflhod.  it  is  insisi«>d  identity 
of  fimelion  eon-titules  infriniiement.  I'n- 
der  the  first  inei  tuul  identity  of  function 
i:m-t  be  accompanied  by  substantial  iden- 
litv  of  charactiM*  and  substantial  identity 
of  ujode  of  op'Mation  in  onlcr  to  constitute 
tliai  result.  The  second  method  was  adopt- 
efl.  it  is  uri'od.  by  the  circuit  court,  and  led 
it  into  the  error  of  deciding  that  **  'Lid- 
iliir<.alle;r<'d  invention  covere<l  every  meth- 
od  of  combinin*»  the  rotating?  cylinder  with 
the  forminjj  plate  by  causini?  tiie  plate  to 
osrillate  about  its  rear  edjre  on  the  surface 
of  the  cylinder,  and  the  claims  are  as  broad 
as  the  invention.'  " 

It  may  be  well  before  eonsiderinjr  the*<e 
contentions  to  refer  a^ain  to  the  view  which 
the  circuit  court  and  the  circuit  court  of 
ap|)cals  had  of  Liddell's  patent.  The  cir- 
cuit court  said  that  the  "pith"  of  the  in- 
vention "is  the  combination  of  a  rotating 
cylinder  with  means  for  operating  the  form- 
I21]ing  plate  *in  connection  therewith,  limited, 
however,  to  means  which  cause  the  plate  to 
o«5cillate  about  its  rear  edije  on  the  surface 
thereof."  and  distinguished  the  invention 
from  the  prior  art,  as  follows:  "Aside 
from  the  cylinder  and  the  forming  plate 
oscillating  about  its  rear  edge,  everything  in 
tlH'se  claims  [the  claims  of  the  patent]  is 
necessarily  old  in  the  arts."  It  was  this 
peculiar  feature  of  novelty,  it  was  sr!d, 
which  clearly  distinguished  it  from  all  that 
went  before  it.  This  conclusion  was  in  effect 
alTirmed  by  the  circuit  court  of  appeals.  The 
latter  cr)urt  said  that  the  foldini?  of  the  bot- 
toms of  S.  O.  S.  paper  bags  had  lieen  ac- 
complinhed  in  the  prior  art  "both  by  a 
folding  plate  reciprocating  upon  a  plane, 
32  L.  eJ. 


and  by  the  operation  of  fingers  upon  a  cyl- 
inder. Tlie  folding  plate  and  the  cylinder 
had  never  been  combined.  The  complainant 
urges  with  much  probability  that  the  reason 
why  they  had  not  been  combined  lav  in  the 
difficulty  of  (>))erating  a  pivoted  folding  form 
upon  the  surface  of  a  cylinder.  Two  circles 
external  to  each  can  be  in  contact  at  but  one 
point,  while,  in  order  that  the  folding  plate 
may  operate  its  end.  as  it  moves  u|K»n  a 
pivot,  must  remain  for  some  distance  in 
contact  with  the  surface  of  the  revolving 
cylinder.  The  problem  mav  be  solved  bv 
causing  the  pivot  or  axis  of  the  folding 
plate  to  yield  away  from  the  cylinder,  or  by 
causing  the  surface  of  the  cyliiuler  to  be 
depre>sed  away  lrr)m  the  foIdin«r  plate.  The 
patent  in  suit  adi^j'ts  the  first  device,  the 
defendant's  machine  the  second,  and  the 
crucial  question  before  the  court  is  this: 
Tnder  all  tin'  circumstances  of  the  case. 
is  the  second  melliml.  as  (ompared  with  the 
first,  within  the  dtK'trinc  of  etpiivalents?" 

The    cf)urt.    as    we    ha\c    seen,    conclud(Ml. 
from    the   chara<t»'r   of   the    l.iddell    patent, 
that  "the  sr<'ond  method.''  that  is.  the  m«Mli 
od  of   the  (  ontinviilal   Ctuiipany's   machim*. 
was  "within  the  eloctrine  oi  ecpiivalcnis." 

Counsel,  however.  <(iiilends  that  IIh*  cir- 
cuit court,  in  its  decision,  virtuallv  ;:a\e 
Liddell  a  patent  for  a  function  by  luddiiig 
that  he  was  entitled  to  every  means  toc.mse 
the  forming  plate  to  oscillate  about  its  rear 
edge. 

*The  distinction  between  a  practi<ally  op-f422] 
erativc  mechanism  and  its  function  is  sai»I 
to  Ijc  ditlicult  to  dj'line.  IJobinson.  Patentb. 
H  144  et  seq.  It  lH'c<inn's  more  dillicult 
when  a  definition  is  attemf)fed  of  a  func- 
tion of  an  element  of  a  comltination  which 
is  the  means  by  which  other  elements  are 
connected  and  bv  which  thexfoact  and  make 

•  ■ 

complete  and  etiicient  th<»  invention.  Hut 
abstractions  need  not  engage  us.  The  claim 
is  not  for  a  function,  but  for  mechanical 
means  to  bring  into  working  relation  the 
folding  plate  and  the  cylinder.  This  rela- 
tion is  the  very  essenc*'  of  the  invention, 
and  marks  the  advance  upon  the  prior  art. 
It  is  the  thing  that  never  had  been  done  be- 
fore, and  l»oth  the  lower  courts  found  that 
the  machines  of  the  Continental  Company 
were  infringements  of  it.  It  is  not  possible 
to  say  that  the  findings  of  those  courts  on 
that  fact  or  on  the  fact  of  invention  were 
clearly  wrong,  notwithstanding  the  great 
ability  of  the  argument  submitted  against 
them. 

2.  The  next  contention  of  the  petitioner 
is  that  a  court  of  equity  has  no  jurisdiction 
to  restrain  the  "infringement  of  letters 
patent  the  invention  covered  by  which  has 
long  and  always  and  unreasonably  been  held 
in   nonusc     .     .     •     instead    of   being   made 

1129 


4S2-426 


SUPEBMB  COUBT  OF  THE  UNIIVD  StATBS. 


Oor.  l^uf^ 


beneficial  to  the  art  to  which  it  belongsi."  It 
will  be  observed  that  it  is  not  urged  that 
nonuse  merely  of  the  patent  takes  jurisdic- 
tion from  equity,  but  an  unreasonable  non- 
use.  And  counsel  concedes  indulgence  to  a 
nonuse  which  is  "nonchargeable  to  the  own- 
er of  the  patent/' — as  lack  of  means,  or 
lack  of  ability  or  opportunity  to  induce 
others  to  put  the  patent  to  use.  In  other 
words,  a  question  is  pret?nted,  not  of  the 
construction  of  the  law  simply,  but  of  the 
conduct  of  the  patentee  as  contravening  the 
supposed  public  policy  of  the  law. 

The  foundation  of  the  argument  of  the 
petitioner  is,  as  we  have  intimated,  the 
policy  of  the  patent  laws  executing  the  pur- 
pose of  the  Constitution  of  the  United 
States  to  promote  the  progress  of  science  and 
useful  arts  by  securing  for  limited  tinioa  to 
inventors  the  exclusive  right  to  their  re- 
[41*]Hpective  discoveries.  ♦Art.  1,  jl  8.  And  it  is 
urged  that  the  nonuse  of  an  invention  for 
•jeventecn  years  (of  course,  the  whole  term 
of  the  patent  may  be  selected  to  test  the 
argument)  is  not  to  promote  the  progress 
of  the  useful  arts,  and  the  contention  is  that 
equity  should  not  give  its  aid  to  defeat  the 
policy  of  the  statute,  but  remit  the  derelict 
patentee  to  his  legal  remedy.  The  penalty 
does  not  seem  to  fit  the  case.  It  is  conce<led 
that  the  patent  is  not  defeated;  only  tliat 
a  particular  remedy  is  taken  away.  It  is 
conceded  that  the  remedy  at  law  remains. 
It  is  conceded,  therefore,  that  a  right  has 
been  conferred,  but  it  is  said  that  it  may  be 
infringed,  though  the  policy  of  the  law  is 
violated.  The  petitioner,  further  to  sustain 
its  side  of  the  question,  refers  to  the  pro- 
vision in  S  4921  (U.  S.  Comp.  Stat.  1901, 
p.  3395),  giving  power  to  the  courts  to 
grant  injunctions.  The  provision  is:  **The 
several  courts  vested  with  jurisdiction  of 
cases  arising  under  the  patent  law  shall 
have  power  to  grant  injunctions  according 
to  the  course  and  principles  of  courts  of 
equity,  to  prevent  the  violation  of  any  right 
secured  by  patent,  ..."  and  the  pe- 
titioner cites  Root  V.  Lake  Shore  ft  M.  S.  R. 
Co.  105  U.  S.  189,  216,  26  L.  ed.  975.  984, 
for  the  contention  that  the  statute  does  not 
confer  power  to  grant  the  injunction,  ex- 
cept as  incidental  to  some  other  equity. 

It  may  be  well,  however,  before  consider- 
ing what  remedies  a  patentee  is  entitled  to, 
to  consider  what  rights  are  conferred  upon 
him.  The  source  of  the  rights  is,  of  course, 
the  law,  and  we  are  admonished  at  the  out- 
set that  we  must  look  for  the  policy  of  a 
statute,  not  in  matters  outside  of  it, — not 
to  circumstances  of  expediency  and  to  sup- 
posed purposes  not  expressed  by  the  words. 
The  patent  law  is  the  execution  of  a  policy 
having  its  first  expression  in  the  Constitu- 
tion, and  it  may  be  supposed  that  all  that 
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was   deemed    necessary   to  aoeomplish   and 
safeguard  it  must  have  been  studied  and 
provided  for.    It  is  worthy  of  note  that  all 
that   has   been   deemed  necessary   for   that 
purpose,  through   the  experience  of  years, 
has  been  to  provide  for  an  exclusive  right  to 
inventors  to  make,  use,  and  vend  their  in- 
ventions.    In  other  words,  the  language  of 
complete  monopoly  has  been  employed;  and 
though  at  firsi  *only  a  remedy  at  law  wai«[4S^ 
given  for  a  violation  of  the  right,  a  remedy 
in  equity  was  given  as  early  as  1819.   There 
lias  been   no  qualification,  however,  of  the 
right,  except  as  hereinafter  stated.     An  ex- 
ception which,  we  may  now  say.  shows  tlie 
extent  of  the  right. — a   right  so  explicitly 
given  and  so  complete  that  it  would  seem  to 
need  no  further  explanation  than  the  word 
of   the   statute.     It  has.   however,   received 
explanation    in    a   number    of   cases    which 
bring  out  clearly  the  services  rendered  by 
an  inventor  to  the  arts  and  sciences  and  to 
the  public.     Those  cases  declare  that  he  re- 
ceives nothing  from  the  law  that  he  did  not 
have  before,  and  that  the  only  eflTect  of  the 
patent  is  to  restrain  others  from  manufac- 
turing and  using  that  which  he  has  in%*ent- 
ed.    United  States  v.  American  Bell  Teleph. 
Co.  167  r.  S.  249,  42  L.  ed.  157,  17  Sup.  Ct. 
Rep.  809.     And  it  was  further  said  in  that 
case  that  the  inventor  could  have  kept  his 
discovery  to  himself;  but,  to  induce  a  dis- 
clo.sure  of  it.  Congress  has,  by  its  legisla- 
tion, made  in  pursuance  of  the  Constitution, 
guaranteed  to  him  an  exclusive  right  to  it 
for  a  limited  time,  and  the  purpose  of  the 
patent  is  to  protect  him  in  this  monopoly.-— 
not  to  give  him  a  use  which  he  did  not  have 
before,  "but  only  to  separate  to  him  an  ex- 
clusive use."     And  it  was  pointed  out  that 
the  monopoly  which  he  receives  is  only  for  a 
few  vnars.    The  court  further  said:     "Coun- 
sel  seem  to  argue  that  one  who  has  made  an 
invention  and  thereupon  applies  for  a  pat- 
ent therefor  occupies,  as  it  were,  the  posi- 
tion of  a  quasi  trustee  for  the  public;  tliat 
he  is  under  a  sort  of  moral  obligation  to  see 
that  the   public  acquires  the   right   to   the 
free   use   of   that    invention   as   soon   as  is 
conveniently  possible.     We  dissent  entirely 
from  the  thought  thus  urged.    The  inventor 
is   one   who    has   discovered    something  of 
value.    It  is  his  absolute  property.    He  may 
withhold  the  knowledge  of  it  from  the  pub- 
lic, and  he  may  insist  upon  all  the  advan- 
tages and  benefits  which  the  statute  prom- 
ises to  him  who  discloses  to  the  public  his 
invention." 

And  the  same  relative  rights  of  the  pat- 
entee and  the  public  were  expressed  in  prior 
cases,  and  we  cite  them  because  there  is 
something  more  than  the  repetition  of  the 
same  thought  *by  doing  so.  It  shows  that.[4Si 
whenever  this  court   has   had  occasion  to 
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speak,  it  lias  decided  that  an  inventor  re- 
ceives from  a  patent  the  right  to  exclude 
others  from  its  use  for  the  time  prescribed 
in  the  statute.  *'And,  for  his  exclusive  en- 
joyment of  it  during  that  time,  the  public 
faith  is  pledged."  Chief  Justice  Marshall 
in  Grant  v.  Raymond,  6  Pet.  242,  243,  8  L. 
ed.  384,  385. 

And,  in  Bloomer  ▼.  McQuewan,  14  How. 
639,  14  L.  ed.  532,  Chief  Justice  Taney 
said:  "The  franchise  which  the  patent 
grants  consists  altogether  in  the  right  to 
exclude  everyone  from  making,  using,  or 
vending  the  thing  patented  without  the  per- 
mission of  the  patentee.  This  is  all  that 
he  obtains  by  the  patent.'* 

In  Patterson  v.  Kentucky,  97  U.  8.  501, 
24  L.  ed.  1115,  it  was  said  that  an  invent- 
or's own  right  to  the  use  was  not  enlarged 
or  affected  by  a  patent.  See  also  Wilson  v. 
Rousseau,  4  How.  046,  674,  11  L.  ed.  1141, 
1163;  Seymour  v.  Osborne,  11  Wall.  516, 
533,  20  L.  ed.  33:  Cammeyer  v.  Newton,  94 
r.  S.  226,  24  L.  ed.  72 ;  Densmore  v.  Scofield, 
102  U.  S.  375,  26  L.  ed.  214. 

It  may  be  said  that  these  cases  deal  only 
with  the  right  of  a  patentee,  and  not  with 
the  remedy,  whether  at  law  or  equity,  that 
he  may,  at  any  time,  or  in  all  his  situa- 
tions, be  entitled  to.  And  there  is  no  case 
in  this  court  that  explicitly  does  so.  How- 
ever, in  the  three  last  cases  cited  it  was  de- 
cided that  patents  are  property,  and  enti- 
tled to  the  same  rights  and  sanctions  as 
other  property. 

In  K.  Benient  &  Sons  v.  National  Harrow 
Co.  186  U.  S.  70,  90,  46  L.  ed.  1058,  1068,  22 
Slip.  Ct.  Rep.  747,  adopting  the  language  of 
the  circuit  court  of  appeals  for  the  sixth  cir- 
cuit in  Heaton-Penrnsular  Button- FaHtoner 
Co.  V.  Eureka  Specialty  Co.  35  L.R.A.  728, 
26  C.  C.  A.  267.  47  U.'s.  App.  146,  77  Fed. 
294,  it  was  said:  "If  he  [a  patentee]  see 
fit,  he  mav  reserve  to  himself  the  exclusive 
use  of  his  invention  or  discovery.  If  he  will 
neither  use  his  device  nor  permit  others  to 
use  it,  he  has  but  suppressed  his  own  .  .  . 
his  title  is  exclusive,  and  so  cloarlv  with- 
in  the  constitutional  provisions  in  respect 
of  private  property  that  he  is  neither  bound 
to  use  his  discovery  himself  nor  permit  oth- 
ers to  use  it.  The  dictum  found  in  Hoe  v. 
Knap,  217  Fed.  204,  is  not  supported  by  rea- 
son  or  authority." 

In  Hoe  V.  Knap,  Judge  Blodgett  refused 
I26]an  injunction  *against  the  infringer,  holding 
that  "under  a  patent  which  gives  a  pat- 
entee a  monopoly,  he  is  bound  to  either  use 
the  patent  himself  or  allow  others  to  use 
it  on  reasonable  terms."  In  a  number  of 
the  circuit  courts  of  appeals  it  has  been 
decided  that,  as  a  consequence  of  the  ex- 
elusive  right  of  the  patentee,  he  is  entitled 
to  an  injunction  against  an  infringer,  even 
59  L.  ed. 


though  he  (the  patentee)  does  not  use  the 
patented  device.  The  cases  are  inserted  in 
the  margin,!  also  deci.sions  of  the  circuit 
courts,!  some  of  which  define  the  right  of  *. 
patentee  and  others  holding  that,  as  inci- 
dent to  the  right,  he  is  entitled  to  an  in- 
junction, though  he  had  not  used  his  inven- 
tion. 

Counsel  for  petitioner  cites  counter  cases, 
which  he  contends  are  more  direct  author- 


tEdison  Electric  Light  Co.  v.  Mt.  Morris 
Electric  Light  Co.  (2d  C.)  7  C.  C.  A.  376, 
20  U.  S.  App.  Ill,  68  Fed.  672;  Heaton- 
Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.  (6th  C.)  35  L.R.A.  728,  25 
C.  C.  A.  267,  47  U.  S.  App.  146,  77  Fed. 
294;  Crown  Cork  &  Seal  (5o.  v.  Aluminum 
Stopper  Co.  (4th  C.)  48  C.  C.  A.  72,  108 
Fed.  846,  868;  Fuller  v.  Berger  (7th  C.) 
65  L.R.A.  381,  56  C.  C.  A.  588.  120  Fed. 
274,  277;  Lamson  Consol.  Store  Service  Co. 
v.  Hillman  (7th  C.)  59  C.  C.  A.  510,  123 
Fed.  416,  422;  Victor  Talking  Mach.  Co.  v. 
The  Fair  (7th  C.)  61  C.  C.  A.  58,  123  Fed. 
426;  United  States  Consol.  Seeded  Raisin 
Co.  V.  Griffin  &  S.  Co.  (9th  C.)  61  C.  C.  A. 
334,  126  Fed.  364,  368;  Rupp  &  W.  Co.  v. 
Elliott  (6th  C.)  65  C.  C.  A.  644,  131  Fed. 
730;  Railway  Appliances  Co.  v.  Munroe 
(7th  C.)  77  C.  C.  A.  383,  147  Fed.  241  :  O. 
H.  Jewell  Filter  Co.  v.  Jackson  (8th  C.) 
72  C.  C.  A.  304,  140  Fed.  340,  343;  United 
States  Fastener  Co.  v.  Bradley  (2d  C.)  79 
C.  C.  A.  180,  149  Fed.  222;  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubier  Works  Co. 
(7th  C.)  83  C.  C.  A.  336,  154  Fed.  358, 
361 ;  Indiana  Mfg.  Co.  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.  (7th  C.)  83  C.  C.  A.  343,  154 
Fed.  365. 


tCarr  v.  Rice,  1  Fisher,  Pat.  Cas.  198, 
200,  Fed.  Cas.  No.  2,440;  Wintermiite  v. 
Rediiigton,  1  Fisher,  Pat.  Cas.  243,  Fed.  Cas. 
No.  17,896:  Ransom  v.  New  York,  1  Fisher, 
Pat.  Cas.  255.  Fed.  Cas.  No.  11.573:  Pitts 
V.  Wemple,  1  Biss.  87,  2  Fisher,  Pat.  Cas.  15, 
Fed.  Cas.  No.  11,194;  Whitney  v.  Ennnett, 
Baldw.  304,  Fed.  Cas.  No.  17,585;  Broailnax 
V.  Central  Stock  Yard  &  Transit  Co.  5  Bunii. 
&  Ard.  609,  4  Fed.  214,  216;  Re  Brosnahan, 
4  McCrary,  1,  18  Fed.  62  (Justice  Miller)  ; 
Consolidated  Roller-Mill  Co.  v.  Coombs.  39 
Fed.  803;  Wirt  v.  Hicks,  46  Fed.  71  ;  Camp- 
bell Printing-Press  &  Mfg.  Co.  v.  Manhat- 
tan R.  Co.  49  Fed.  930;  Edison  Electric 
Light  Co.  V.  Mt.  Morris  Electric  Light  Co. 
57  Fed.  642,  644;  Masseth  v.  Johnston,  59 
Fed.  613;  Bonsack  Mach.  Co.  v.  Smith,  70 
Fed.  383;  Columbia  Wire  Co.  v.  Freeman 
Wire  Co.  71  Fed.  302,  306;  WyckolT  v. 
Wagner  Typewriter  Co.  88  Fed.  515;  White 
V.  Peerless  Rubber  Mfg.  Co.  Ill  Fed.  190; 
Brodrick  Copygraph  Co.  v.  Mayhew,  131 
Fed.  92;  National  Automatic  Weighing 
Mach.  Co.  V.  Daab,  136  Fed.  891,  895;  Hoe 
V.  Miehle  Printing  Press  &  Mfg.  Co.  141 
Fed.  116;  Hartman  v.  John  D.  Park  &  Sons 
Co.  146  Fed.  368. 
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[417]ity.t  He  also  reviews  the  cases  cited  *by 
respondent,  and  contends  that  they  are  not 
relevant  to  the  question  in  the  case  at  bar, 
which  is  not  that  of  the  simple  nonuse 
of  a  patent,  but  a  lon;^  and  unreasonable 
noniiso  of  it.  Jud«^e  Aldrich.  in  his  dis- 
sontinj^  opinion  in  tlie  court  of  appeals,  ex- 
cluded the  c«ises  as  authoritative  for  a  dif- 
foront  rojison  than  counsel  expresses.  The 
leaned  judije  said: 

'•Simple  nonuse  is  one  thinj^.  Standing 
nloiH*.  nonuse  is  no  e!!ici'.»nt  reason  for  with- 
holdiiirr  injunction.  There  are  many  rea- 
sons for  nonuse  which,  upon  explanation,  are 
co«i^ent;  but  when  acquiring,  holding,  and 
nonuse  are  only  explainable  upon  the  hy- 
polliesis  of  a  purpose  to  abnormally  force 
trade  into  unnatural  channels, — a  hypothe- 
sis involving  an  attitude  which  ofTends  pub- 
lic policy,  the  conscience  of  equity,  and  the 
very  spirit  and  intention  of  the  law  upon 
wliieli  the  legal  right  is  founded, — it  is 
quit;'  another  thing.  This  is  an  aspect 
which  has  not  been  considered  in  a  case  like 
the  one  here.*' 

Respondent  attacks  the  conclusion  of 
Judg<»  Aldrich  and  that  of  petitioner,  and 
insists  that  tin  re  is  nothing  in  the  record 
to  show  that  the  nonuse  of  the  patent  was 
either  unreasonable  or  sinister.  A  very 
Ktroiig  argument  is  presented  by  respondent. 
Its  counsel  ])ointpdIy  say  that  "there  is  no 
record  evidence  at  all  on  the  subject  or 
character  of  complainants'  [respondents'] 
use  or  nonuse,**  and  points  out  that  neither 
the  assignments  of  error  on  appeal  to  the 
circuit  court  of  appeals  nor  the  petition  for 
rehearing  in  tliat  eourt  ]»resented  tlie  ques- 
tion that  the  iiijunetion  sljould  be  denied  on 
V.i'.'  ground  of  uiere  nonuse  or  unreasonable 
nonuse.  J.ot  us  see  what  tlie  courts  say 
and  what  petiti(»ner  sa\s.  The  eireuit  court 
snvs: 

"We  have  stated  tliat  no  maeliine  for 
practical  nuinufarturing  purposes  was  ever 
eonstructed  under  tlie  lJ<ldr!l  patent.  The 
record  also  shows  tliat  the  complainant,  so 
to  speak,  loekcd  up  its  patent.     It  has  never 

r428]attempted  to  make  any  *practical  use  of  it. 
cither   it.self  or  through   licenses,   and,  ap- 


t Isaacs  v.  Cooper,  4  Wash.  C.  C.  259,  Fed 
('as.  No.  7.()9ti;  Ogle  v.  Kge,  4  Wash.  C.  C. 
r>84.  Fed.  ('as.  No.  10,402;  Motte  v.  Ben- 
nett, 2  Fisher,  Pat.  Cas.  642,  Fed.  (as.  No. 
1),SS4;  Sullivan  v.  Redfield,  1  Paine,  441, 
Fed.  (as.  No.  13,597:  Magic  Ruffle  Co.  v. 
Douglas,  2  Fisher,  Pat.  Cas.  333,  Fed.  Cas. 
No.  8,948;  Jloe  v.  Knap,  27  Fed.  212;  Ger- 
main v.  Wilgus  (9th  C.)  14  C.  C.  A.  561, 
29  U.  S.  App.  564,  67  Fed.  600;  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Duplex  Print- 
ing Press  Co.  86  Fed.  331;  1  Robinson,  Pat- 
ente,  S  43;  Curtis,  Patents,  S  320  of  the  first 
two  editions  and  S  406  of  the  third  and 
fourth  editions. 
1132 


parently,  its  proposed  policy  has  been  to 
avoid  this.  In  this  respect  it  has  not  the 
common  excuse  of  a  lack  of  means,  as  it  is 
unquestioned  that  the  complainant  is  a 
powerful  and  wealthy  corporation.  We  have 
no  doubt  that  the  complainant  stands  in 
the  common  class  of  manufacturers  who  ac- 
cumulate patents  merely  for  the  purpose  of 
protecting  their  gi^neral  industries  and  shut- 
ting out  competitors." 

The  comment  of  the  circuit  court  of  ap- 
peals is: 

"The  machine  of   the   patent   in    suit  la 
mechanically  operative,  as  was  shown  exper- 
imentally for  the  purposes  of  this  s'.iit,  but 
it  has  not  been  put  into  commercial  use.    No 
reason  for  the  nonuser  appears  in  the  evi- 
dence, so  far  as  we  can  discover.     The  de- 
fendant's machine  has  been  an  assured  com 
mcrcial  success  for  .some  years.     It  was  siig 
gestcd  at  the  oral  argument  that  an  unu8e<l 
patent  is  not  entitled  to  the  protection  giv 
en  by  the  extraordinary  remedy  of  an  in 
junction.     This  contention  was  not  made  in 
the   defendant's   printed   brief.      While  this 
question  has  not  been  directly  pa8.<<ed  unon. 
so  far  as  we  are  informed,  in  anv  considered 
decision    of    the    Supreme    Court,    yet    the 
weight  of  authority  is  in  favor  of  the  com 
plainant."    The  cases  were  cited. 

If  these  statements  are  to  be  reconciled, 
it  can  <mly  be  by  supposing  that  the  circuit 
court  inferred  the  motive  of  the  res]>ond- 
ents  from  the  unexplained  nonuse  of  the 
patent.  But  petitioner  has  given  its  ex- 
planation of  the  purpose  of  resfwndent. 
Quoting  Judge  Aldrich,  that  the  patent  in 
suit  has  been  "deliberately  held  in  nonu«ie 
for  a  wrongful  purpose."  petitioner  asks. 
"W^hat  was  that  wrongful  purpose?  It  wji< 
the  purpose  to  make  more  money  with  the 
exi^^ting  old  reciprocating  Lorenz  &  Honiss 
machines  and  the  existing  old  complicated 
Stilwell  machines  than  could  be  made  with 
new  Liddell  machines,  when  the  cost  of 
building  the  latter  was  taken  into  account. 
.\nd  this  pyrpose  was  effective  to  cause  the 
long  and  invariable  nonuse  of  the  Liddell 
invention,  notwithstanding  that  new  Lid- 
dell machines  might  have  produced  •better[41tj 
paper  bags  than  the  old  Lorenz  k  Honiss 
machines  or  the  old  Stilwell  machines  were 
producing." 

But,  granting  all  this,  it  is  certainly  dis- 
putable that  the  nonuse  was  unreasonable, 
or  that  the  rights  of  the  public  were  in- 
volved. There  was  no  question  of  a  dimin 
ished  supply  or  of  increase  of  prices,  and 
can  it  l)e  said,  as  a  matter  of  law,  that  a 
nonuse  was  unreasonable  which  had  for  its 
motive  the  saving  of  the  expense  that  would 
have  been  involved  by  changing  the  equip- 
ment of  a  factory  from  one  set  of  machines 
'  to  another?     And  even  if  the  old  machines 
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oould  have  been  altered,  the  expense  would  > 
have  been  considerable.  As  to  the  sugges- 
tion that  competitors  were  excluded  from 
the  use  of  the  new  patent,  we  answer  that 
such  exclusion  may  be  said  to  have  been  of 
the  very  essence  of  the  right  conferred  by 
the  patent,  as  it  is  the  privilege  of  any 
owner  of  property  to  use  or  not  use  it,  with- 
out question  of  motive.  Connolly  ▼.  Union 
Sewer  Pipe  Co.  184  U.  S.  546,  46  L.  ed.  684, 
22  Sup.  Ct.  Rep.  431. 

The  right  which  a  patentee  receives  does 
not  need  mudi  further  explanation.  We 
have  seen  that  it  has  been  the  judgment 
of  Congress  from  the  beginning  that  the  sci- 
ences and  the  useful  arts  could  be  best  ad- 
vanced by  giving  an  exclusive  right  to  an 
inventor.  The  only  qualification  ever  made 
was  against  aliens,  in  the  act  of  1832.  That 
act  extended  the  privilege  of  the  patent  law 
to  aliens,  but  required  them  "to  introduce 
into  public  use  in  the  United  States  the 
invention  or  improvement  within  one  year 
from  the  issuing  thereof,"  and  indulged  no 
intermission  of  the  public  use  for  any  pe- 
riod longer  than  six  months.  A  violation 
of  the  law  rendered  the  patent  void.  The 
act  was  repealed  in  1836.  It  is  manifest, 
as  is  said  in  Walker  on  Patents,  §  106, 
that  Congress  has  not  "overlooked  the  sub- 
ject of  nonuser  of  patented  inventions." 
And  another  fact  may  be  mentioned.  In 
some  foreign  countries  the  right  granted  to 
an  inventor  is  affected  by  nonuse.  This 
policy,  we  must  assume,  Congress  has  not 
been  ignorant  of  nor  of  its  effects.    It  has. 


nevertheless,  selected  another  policy;  it  has 
continued  that  policy  through  many  years. 
We  may  assume  that  experience  *has  demon- [4 
strated  its  wisdom  and  beneficial  efTect  upon 
the  arts  and  sciences. 

From  the  character  of  the  riglit  of  the 
patentee  we  may  judge  of  his  remedies.  It 
hardly  needs  to  be  pointed  out  that  the 
right  can  only  retain  its  attribute  of  ex- 
clusiveness  by  a  prevention  of  its  violation. 
Anything  but  prevention  takes  away  the 
privilege  which  the  law  confers  upon  the 
patentee.  If  the  conception  of  the  law 
that  a  judgment  in  an  action  at  law  is  repa- 
ration for  the  trespass,  it  is  only  for  the 
particular  trespass  that  is  the  ground  of  the 
action.  There  may  be  other  trespasses  and 
continuing  wrongs  and  the  vexation  of  many 
actions.  These  are  well-recognized  gprounds 
of  equity  jurisdiction,  especially  in  patent 
cases,  and  a  citation  of  cases  is  unnecessary. 
Whether,  however,  a  case  cannot  arise 
where,  regarding  the  situation  of  the  par- 
ties in  view  of  the  public  interest,  a  court 
of  equity  might  be  justified  in  withholding 
relief  by  injunction,  we  do  not  decide. 

Decree  atlirmed. 

Mr.  Justice  Harlan  thinks  that  the  orig- 
inal bill  should  have  been  dismissed.  He 
thinks  the  facts  are  such  that  the  court 
should  have  declined,  upon  grounds  of  pub- 
lic policy,  to  give  any  relief  to  the  plaintiff 
by  injunction,  and  he  dissents  fnnn  the 
opinion  and  judgment. 


61  L.  ed. 
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MEMORAXDA 

or 
Gases  Dxbfosbd  or  Without  Opinions. 


[4Sl]*FiBST  NATioifAL  Bank  or  Dboatub,  PlaiD-  *Jaueb  a.  Shine  et  al.,  Petitioner <«.  ▼.  Fox [49 

tiff  in  Error,  v.  Albert  Q.  Henbt.    [No.  Bbothebs     Manufacturing     Company. 

221.]  [No.  736.] 

In  Error  to  the  Supreme  Court  of  the  Petition  for  a  Writ  of  Certiorari  to  the 

State  of  Alabama.  United  States  Circuit  Court  of  Appeals  for 

Messrs.    Hannis   Taylor   and    Edgar   W.  the  Eighth  Circuit. 

Godbey  for  plaintiff  in  error.  See  same  case  below,  156  Fed.  357. 

Mr.  Amos  E.  Goodhue  for  defendant  in  Messrs.     Shepard     Barclay.     Thomas    T. 

error.  Fauntleroy,  and  C.  H.  Fauntleroy  for  pcti- 

June    1»    1908.    Per   Curiam:   Dismissed  tioners. 

with  costs,  on  the  authority  of  Missouri,  K.  Mr.  Herbert  R.  Marlatt  for  res])ondent. 

ft  T.  R.  Co.  ▼.  Evans,  175  U.  S.  723,  44  L.  May  18,  1908.    Denied. 

ed.  337,  20  Sup.  Ct.  Rep.   1023;  Mason  v.  

United  States,  136  U.  S.  581,  34  L.  ed.  545,  Eugene  Mabtin,  Petitioner,  v.  Richabd  T. 

10  Sup.  Ct.  Rep.  1062;  Eastland  ▼.  Jones,  Wilson,   etc.        [No.   716.] 

Minor  (Ala.)  275.    See  act  of  February  7,  Petition  for  a  Writ  of  Certiorari  to  the 

1818,  Toulmin's  Digest,  448.  United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

^_____  See  same  case  below,  155  Fed.  97. 

Mr.  Wm.  J.  Harding  for  petitioner. 
Afr.  tfohn  G.  Milbum  for  respondent. 

Ex  pabtb:  In  the  Matteb  of  the  Pebth  ;^|ay  ig,  1908.    Denied. 

Ambot  Det  Dock  Company,  Petitioner.  

[No.  18,  Original.]  Novelty  Tuftino  Machine  Company,  Pe- 

Mr.  James  D.  Dewell,  Jr.,  for  petitioner.  titioner,  v.  Champion  Bed  Lounge  Com- 

Mr.  Charles  R.  Snyder  for  respondent  p^j^Y  et  al     [No  725  ] 

June   1,    1908.     Per  Curiam:    R"le   dis-  p^^^.^„  ^^^  ^  ^^^j^  J,  Certiorari  to  the 

"^"^    *°i    JS!*'*'??.  r!''T''!^  or^T^""^*  United  SUtes  Circuit  Court  of  Appeals  for 

prejudice.    Re  Rice,  156  U.  8.  402,  39  L.  ed.  ^^^  ^^^^^  Circuit 

200,  15  Sup.  Ct.  Rep.  149;  Re  New  York  ft  g^  ^^^  ^^  ^^        gj  C.  C.  A.  16,  151 

P.  R.  S.  S.  Co.  160  U.  S.  523,  39  L.  ed.  246,  ped   478                         ,  ox  v..  v.  ^,  x«, 

Jo/"f\^*L.^«?;  M^'o^*  ^^^  ^^\^'  ®-  Messrs'.   Walter  F.   Murray  and  Everett 

186,  41  L.  ed.  948,  17  Sup.  Ct  Rap.  522.  ^^^^^^  ^^^  petitioner. 

Mr.  Arthur  Stem  for  respondents. 
May  18,  1908.    Denied. 


FuLQENdO  Sbgbeba  et  al.,  Petitioners,  ▼.  Southebn  Railway  Company^  Petitioner, 
Steamship  Fsi,  etc.    [No.  718.]  v.  Mmb,  Josephine  King  [No.  736] ;  and 
Petition  for  a  Writ  of  Certiorari  to  tke  Southebn  Railway  Company,  Petition- 
United  States  Circuit  Court  of  Appeals  for  er,  v.  Inez  King,  by  Her  Next  Friend, 
the  Second  Circuit  etc.     [No.  737.] 

See  same  case  below,  83  C.  C.  A.  205,  154  Petitions  for  Writs  of  Certiorari  to  the 

Fed.  333.  United  States  Circuit  Court  of  Appeals  for 

Messrs.    J.    Parker    Kirlin    tmi   AruM  the  Fifth  Circuit 

Charles  Weil  for  petitioners.  Mr.  John  J.  Strickland  for  petitioner. 

Mr.  Frederick  M.  Brown  for  rwpondent  Mr.  Charles  D.  Hill  for  respondents. 

May  18,  1908.    Denied.  May  18,  1908.    Granted. 

62L.ed.  11S5 
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Supreme  Coubt  of  the  United  Statss. 


Oct.  T] 


CiTv  OF  Omaha,  Petitioner,  v.  Omaha  Wa- 
ter Company.    [No.  764.] 
[433]     Petition  for  a  Writ  of  Certiorari  'to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Mr.  John  L.  Webster  and  C.  C.  Wright 

for  petitioner. 
Messrs.  Howard  Mansfield  and  R.  S.  Hall 

for  respondent. 

June  1,  1908.    Granted. 


United  States,  Petitioner,  ▼.  Charles  R. 

Evans  et  al.    [No.  771.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum* 
bia. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

No  appearance  for  respondents. 

June  1,  li)08.    Granted. 


Ajax  Metal  Company,  Petitioner,  ▼.  Bba* 
DY  Brass  Company.    [No.  729.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  160  Fed.  84. 
Messrs.    John    G.    Johnson    and    A.    B. 

Stoughton  for  petitioner. 
Mr.  Frank  H.  Piatt  for  respondent. 
June  1,  1908.    Denied. 


Pullman  Company,  Petitioner,  T.  Willie 

C.  Bacon.     [No.  738.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  159  Fed.  1. 

Mr.  John  B.  Knox  for  petitioner. 

Messrs.  Joseph  J.  Willett  and  Alex.  C. 
Birch  for  respondent. 

June  1,  1908.    Denied. 


Della  B.  Sweeting,  Petitioner,  ▼.  Stsam- 
KR  Western  States,  etc.     [No.  761.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  159  Fed.  354. 
Mr.  J.  H.  Metcalf  for  petitioner. 
Mr.  Adelbert  Moot  for  respondent. 
June  1,  1908.     Denied. 


[4S4]*D.  8.  Hkssb  ft  Bro.,  Petitioners,  ▼.  United 

States.    [No.  763.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  158  Fed.  407. 

Mr.  Albert  H.  Washburn  for  petitioners. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

June  1,  1908.    Denied. 
MMMB 


R.  R.  Hazlewood  et  al.,  Petitioners,  v.  An- 
nie E.  Snow  et  al.     [No.  766.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  same  case  below,  157  Fed.  898. 
Mr.  Horace  Chilton  and  R.  R.  Hazlewood 

for  petitioners. 
Mr.  W.  D.  Gordon  for  respondents. 
June  1,  1908.     Denied. 


James  G.  Lowdon,   Petitioner,  ▼.   United 

States.     [No.  768.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  ease  bolow.  158  Fed.  1021. 

Mr.  W.  L.  Crawford  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

June  1,  1908.    Denied. 


Western  Transit  Company,  Petitioner,  ▼. 

John  Crosby  Brown.    [No.  770.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Harvey  D.  Goulder,  Frank  S. 
Masten,  and  S.  H.  Holding  for  petitioner. 

Messrs.  Harrington  Putnam  and  Fred- 
erick M.  Brown  for  respondent. 

June  1,  1908.     Denied. 


George  H.  Ballantink  et  al.,  Petitioners,  ▼. 

George  G.  Frelinghuysen  et  al.     [No. 

776.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  'Appeals  for[4Sf] 
the  Third  Circuit. 

See  same  case  below,  160  Fed.  927. 

Messrs.  John  G.  Johnson,  Reynolds  D. 
Brown,  and  Malcolm  Lloyd,  Jr.,  for  peti- 
tioners. 

Mr.  John  O.  H.  Pitney  for  respondents. 

June  I,  1908.    Denied. 


Abtrttb  MoMulubn,  Petitioner,  ▼.  OKoubks 

Enoinebbino    Construction    Comfaiit. 

[No.  777.1 

Petition  for  a  Writ  of  Certiorari  to  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Second  Circuit. 

See  same  case  below,  160  Fed.  933. 

Messrs.  J.  Edgar  Bull  and  Liringston  Gif* 
ford  for  petitioner. 

No  appearance  for  riespondent. 

June  1»  1908.    Denied. 

!!•  u.  a. 
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Memobandum  Cases. 


435-438 


United  Statrr,  Petitioner,  v.  Bueiine  Steel 

Wool  Company.    [No.  779.] 

Petition  for  a  Writ  of  Certiorari  to  thv 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  159  Fed.  107. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  San- 
ford  for  petitioner. 

Mr.  Albert  H.  Washburn  for  respondent. 

June  1,  1908.    Denied. 


RuMFOBD  Chemical  Works,  Petitioner,  ▼. 

Hygienic  Chemical  Co.  [No.  412.] 

Order  of  Oct.  28,  1907.  denying  petition 
for  Writ  of  Certiorari  set  aside,  and  Writ  of 
Certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

Mr.  Philip  Mauro  for  petitioner. 

Mr.  Willard  Parker  Butler  for  respondent. 

June  1,  1908.    Granted. 


B.  Pendleton  Febriday  et  al.,  Appellants, 

V.  Middlesex  Banking  Company  et  al. 

[No.  398.] 
S6]     Appeal   from  the  *Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Louisiana. 

Mr.  Wade  R.  Young  for  appellants. 

Messrs.  H.  R.  Boyd  and  E.  H.  Farrar  for 
appellees. 

May  18,  1908.    Dismissed  with  costs. 


SUCRERIB  CBNTRALE  "CoLOSO"  DE   PoRTO 

Rico,  Plaintiff  in  Error,  v.  Jo8£  Fran- 
cisco EsTEVES.     [No.  387.] 
In   Error  to  the  District  Court   of  the 

United  States  for  Porto  Rico. 
Messrs.  Francis  H.  Dexter  and  Frederic 

D.  McKenney  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
May  18,  1908.     Dismissed  with  costs,  on 

motion  of  Mr.  Frederic  D.  McKenney  for 

the  plaintiff  in  error. 


Bernarr  MacFadden,  Plaintiff  in  Error,  ▼. 

United  States.    [No.  526.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  New  Jer- 
sey. 

Messrs.  Alan  H.  Strong,  Henry  M.  Earle, 
and  John  C.  Gittiiiprs  for  plaintiff  in  error. 

The  Attorney  General  for  defendant  in  er- 
ror. 

May  18,   1908.     Dismissed,  on  motion  of 
counsel  for' plaintiff  in  error. 
52  L.  ed. 


Citizens'  Nation ai*  Bank  of  Louisville, 
Appellant,  v.   S.  W.   Haoer,  Auditor  of 
Public   Accounts   of   the    State   of   Ken- 
tucky et  al.     [No.  676.] 
Appeal  from  the  United  States  Circuit  of 

Appeals  for  the  Sixth  Circuit. 
Mr.  James  P.  Helm  for  appellant. 
Mr.  James  Breathitt  for  appellees. 
May  18,  1908.    Dismissed  with  costs,  cm 

motion  of  counsel  for  the  appellant. 


Harrt  B.  MiLFORD,  Plaintiff  in  Error,  v. 

United  States.    [Nos,  802,  803,  and  804.] 

In  Error  to  the  Supreme  Court  *of  the[4S7] 
Philippine  Islands. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

June   1,    1908.     Docketed   and   dismissed. 


QuiNTiN  Gonzales,  Plaintiff  in  Error,  v. 
United  Statks  [No.  805] ;  Gertruuis 
MoNTiNOLA,  PlainlifT  in  Error,  v.  United 
States  [No.  806] ;  Gertrudis  Montinola, 
Plaintiff  in  Error,  v.  United  States  [Xo. 
807];  Joaquin  Celis,  Plaintiff  in  Error, 
V.  United  States  [No.  808] ;  Joaquin 
Celts,  Plaintiff  in  Error.  ▼.  Unitkd 
States  [No.  809J ;  and  C.  W.  Ney  ot  al.. 
Plaintiffs  in  Error,  v.  United  States 
[No.  810]. 
In  Error  to  the   Supreme  Court   of  the 

Philippine  Islands. 

The  Attorney   (leneral  and  the   Solicitor 

General  for  dcfenrlant  in  error. 

June  1,  1908.     Docketed  and  dismissed,  on 

motion  of  Mr.  Solicitor  Gcn-»ral  Hoyt,  for 

the  defendant  in  error. 


Sol.  Cohn,  Plaintiff  in  Error,  v.  State  of 
Tennessee  [No.  811];  Wm.  Hartman, 
Plaintiff  in  Error,  v.  State  of  Tennessee 
[No.  812] :  and  Charles  Perkins  et  al., 
Plaintiffs  in  Error,  v.  State  of  Tennes- 
see [No.  813]. 
In  Error  to  the  Supreme   Court  of  the 

State  of  Tennessee. 
Mr.  Charles  T.  Gates,  Jr.,  for  defendant 

in  error. 

June   1,    1908.     Docketed    and   dismissed 

with   costs,   on   motion   of   Mr.   Charles  T. 

Gates,  Jr.,  for  the  defendant  in  error. 


Pedro  Romero.  Appellant,     ▼.  Carlos  Lb 

Brun  et  al.     [No.  814.] 

Appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Mr.  'Geo.  H.  Lamar  and  N.  B.  K.  Pettin-[4«»J 
gill  for  appellees. 

June  1,  1908.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  George  II. 
Lamar,  for  the  appellees. 

11S7 
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SuPRKME  Court  op  tiie  United  States. 


Oct.  Tebv, 


MiGrEL    GvERBA,    PlaintifT    in    Error,    ▼. 

Carlos  Conde.     [No.  458.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Mr.  Thomas  D.  Mott,  Jr.,  for  plaintiff  in 
error. 

Mebsrs.  Francis  H.  Dexter  and  Frederic  D. 
McKenney  for  defendant  in  error. 

June  1,  1008.  Dismissed  with  costs,  on 
authority  of  counsel  for  plaintifT  in  error, 
and  on  motion  of  Mr.  Frederic  D.  McKenney, 
for  the  defendant  in  error. 


Ex    PARTE:     Tif    the    MaTTEB    OP    WlLLIAlf 

O'GoBMAif,  Jr.,  Petitioner.    [No.  7«  Origi- 
nal.] 

Petition  for  Writ  of  Mandamus. 
Mr.  Edward  B.  Whitney  for  petitioner. 
June   1,  1908.     Dismissed,  on  motion  of 
counsel  for  petitioner. 


Alfred   Berofeldt.     Plaintiff  in  Error,  v. 

State  of  Washington.    [No.  314.] 

In  Error  to  tho  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  helow,  41  Wash.  234,  83 
Pac.   177. 

Mr.  Pfarold  Preston  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

June  1.  1008.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiff  in  error. 


J.  C.  Ti'KNER  CvpRr.ss  Lumber  Company  of 

New  Jersey  and  New  York,  Plaintiff  in 

Error,  v.  Searoard  Air  Line  Railway. 

[No.  309.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Mcrtsrs.  H.  Bisbee  and  Geo.  C.  Bedell  for 
plaintiff  in  error. 

Messrs.  J.  C.  Cooper  and  H.  A.  Herbert 
for  defendant  in  error. 

June  1.  1908.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 
IISS 


'SAMUEL    BuRAK,    Appellant,   ▼.    MiLO   ]).(4Sf 

Campbell,  Ignited  States  Marshal,  et 

al.     [No.  436.] 

Appeal  from  the  District  Court  of  thm 
United  States  for  the  Eastern  District  of 
Michigan. 

Mr.  Bernard  B.  Selling  for  appellants 

No  appearance  for  appellees. 

June  1,  1908.  Dismissed  with  coats,  on 
motion  of  counsel  for  appellant. 


Milwaukee  Rubber  Works  Compaity,  Pe- 
titioner, V.  Rubber  Tire  Wheel  Oompant. 
[No.  4«0,] 
On    Writ    of    Certiorari    to    the    United 

States   Circuit  Court   of   Appemis   for    the 

Seventh  Circuit. 
Messrs.  John  C.  Spooner,  Charles  Quaries, 

and  J.  L.  Bishop  for  petitioner. 

Mr.  Augustine  L.  Humes  for  respondent. 
June  1,  1908.    Dismissed,  per  stipulation. 


National  Bank  of  Kentucky,  or  Louis- 
ville, Appellant,  v.  Frank  P.  Jambs  et 
al.     [No.  712.] 
Appeal    from    the   Circuit  Court  of   the 

United  States  for  the  Eastern  District  of 

Kentucky. 
Mr.  Alex.  Pope  Humphrey  for  appellant. 
No  appearance  for  appellees. 
June  1,  1908.     Dismissed  with  costs,  on 

motion  of  counsel  for  the  appellant. 


^AMERICAN  RAILROAD     COMPANY  OF[449 
PORTO  RICO,  Plff.  in  Err., 

T. 

FELICIA    CARDONA    DE    CASTRO    and 
Julio  Castro,  Her  Husband. 

(S.  C.  Reporter's  ed.  440.) 

[No.  467] 

This  ease  was  reported  in  61  L.  ed.  p.  1187. 

110  u.  s. 


APPENDIX  I. 


Stnpvemt  Conrt  of  tht  ISiuiUA  jltaies* 


OoroBB  Tbbk,   1907* 


OBDEB. 

Ob  the  applieaikm  of  tlM  el«rk,  pamuuit  to  MotioB  678  of  the  Rerleed  Statatee,  U  it 
ordered  that  James  D.  Maher  be,  and  he  is  herebj,  appointed  deputj  ekrfc  of  this  ooort^ 
▼ice  Charles  B.  BeaU»  nsigned. 

Novetnber  4»  1907. 


APPENDIX  II. 


S^npvtmi^  Court  of  the  United  jltates* 


OoroBB  Tebm,    1907. 


OBDEB. 

The  Reporter  having  represented  that,  owing  to  the  number  oi  dedsions  at  the  present 
term,  it  would  be  impracticable  to  put  the  reports  in  one  volume,  is  it  therefore  now 
here  ordered  that  he  publish  an  additional  volume  in  this  7ear«  pursuant  to  section 
681  of  the  Revised  Statutes. 

Mwrch  16,  1908. 


list 


APPENDIX  III. 


S^npvtmt  C^urt  of  tht  WLnxUA  ^Mts. 


OOIOBEB   Tbbk,    1907. 


ORDER. 

It  IS  now  bcre  ordered  by  tbe  court  that  all  the  cases  on  the  docket  not  decided* 
and  all  the  other  business  of  the  term  not  disposed  of*  be,  and  the  same  are  berebj, 
continued  until  the  next  teruk 

June  1,  1908. 
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